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A 4714 L. R,°ALLAHABAD SrrRIES, ror Ocrovfir, 1925, oo. 
ee = = = = = 
2 | bp ot 5 & s 
: ` EOS : 228 
Names of Partie. PEN Names of Parties. Ad n 
o . . S mah A 5 ie 5 ` 
ap Boy op Bou 
£ E ore a k oro 
e = 7 7 E a 
703 | Farid-un-nissa v. Mukhtar Ahmad | 89 649] 746 | Hazari Lal v. Ram Lal 88 422 
715 | Inthe matter of Begg Sutherland 751 | Ram Baran Chaube v. Bhagwati 
& Company Ltd 88 239 Pande 89 295 
22 | Emperor v. Gajraj Singh 88 600| 756| Chunni Lal v. Sheo Charan Lal 
724 | Balram Das, Fakir Chand v. Great Lalman 89 12 
Indian Peninsula Railway Com- 770 pre Goshain v. Ramdhari Bha- 
pany .. | 88 559 89 40 
728 | Azmat-Ullah Khan v. Ahmad Ali... | 88 581] 778 Manip Narain Pande v. Mannu 
729 | In the matter of A Vakil .. | 88 179 Singh 83 130 
733 | Emperor v. Budhan ... | 88 362] 780 | Sital Rai v. Ram Khelawan Pande 88 431 
733 | Raja Devi v. Muhamma@®Yaqub .. | 83 109] 782 | Gulab Dei v. Vaish Motor Company 3 
741 | Moti Lal v. Bishambhar Nath 88 95 Etawah 88 429 
743 | Jagat Pande v. Sarwan Pande... | 88 76} 781 | Swarath Ram-Ram Saran v. Ram 
745 | Baijnath Pandan v. Estate of E. O. Ballabh . | 89 27 
Dennet i m 88 78 
° 23 ALLAHABAD LAW JOURNAL, ror NOVEMBER, 1925, 
917 , Mohammad Shafiq Ullah Khan v. 941 | Feteh Singh v, Gopal Narain a #89 1013 
4 Nuhullah Khan a. | 88 95414 916 Agha Husain v. Qasiin Ali 89 1018 
924 | Mula v. Emperor {| 150 | 948 | A.S. DeMellov. Lhe New Victoria 
926 | Brij Behari Lal v. Emperor . | E8 724 Mills Co. Ltd 90 287 
927 | Bishnath Singh v. Basdeo Singh 88 484] 950 | Shiam Lal v. Radha Ballagh 2. 8g 82 
929 | A. L. Browne v. H. A, Pearce 52 pah 956 | Kanhaiya Lal v. Bhagwan Das... | 89 1053 
932 | Tajammul Husain v. Banwari 961 | Habib Bux v. Samuel Fitz and Co. 
Lal aa ag 752 Ltd ++ | 89 92 
934 | In the matter of Lakshmi Flour 865 | Kehri Singh v. Thirpal .. | G2 282 
e Mills Co. Ltd .. | 89 aos | 975 | Mul Chand v. Rajdhar {88 544 
935 | Shabbar Husain v. Abbas Ati QP 324; 977 | Befam Sultan v. di Begata SO 274 
93% | Ma@ant Darshan Das v. Bikramajit 
> Rai 88 953 | 
* 6 LAW REPORTHR ALLAHABAD, From OCTOBER 2ra To NOVEMBER 20rn, 1925, 
; Privy Council—Cival. 5 | Alighabad—* Civil. e 
169 | Vaithialinga Mudaliar v. Srirangath | © 537 | Piare f al £. Thakwrji saa | 8B 964 
Afni + 4... 192 85] 541 | Ballabh Dasv. Sri Kishen sa | 89 586 
Wo | S. A w @ M. Natara- 545 | Ram Ratan v. Durgg Koeri 0! 89 120 
A 92 «289 | 547 | Shiam Lal v. Radha Ballabh 88 429 
185 Ma. “Chit Su v. National Bank of 553 | Habib Bux v. Samuel Fitz®*& Co., 
India, Ltd. we | OE 432 Ltd. 89° .22 
190 | Ahmad Khan v. Chanti Bibi 91 455] 555) Æ 5S. DeMello v. New Victoria 
195 | Mata Prasad v. Nageshar Sahai Si 370 Mills, Co. Ltd. 90 287 
e í 557 | Kishan Dei v. Sheo-Pêltan = | 90 358 
564 | Babu Ram v. Ram &arup 89 410 
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ee . sic of 6. ` 
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6. LAW REPORTER ALLAHABAD, TROM Ocronen 20TH TO NOVEMBER 20TH, 4 5*eon d. 
-> ev EE E ae e eat ° 
Ajlahabad--Civil—coneld. | | © - Allahabad—-Criminal. e - 
4 : 4 
565 | In the mater of, Lakshmi Fleur . y Emperor v. Param Sukh 91 43 
Mills Co., Ltd - | 89 994 Kamlapati Punth v. Jlmperor . | OF 5l 
56% | Shabbar- Husain v. Abbas Alie e... e BO 324} ip | Ram Harakh Pathak v. Emperor ... | 904913 
569 | Nathu Lal v. Raghubir Singh ‘BO 946 3 | Bechan Teli v. Emperor -. | 86 969 
575 | Zahur Ahmad v. Taslimun-Nissa... |}@Q 404} 185 | Akbar Ali v. Raja Bahadur | OI. 34 
578 | Mr. A. L. Browne v. Madan He A. 1x8 | Harihar Dat v. Maksud Ali -- | OF. 38 
Pearce . 89 882 wo Ghurahu Das v. Shakalraj Das 9I 59 
-580 | Agha Husain v. Qasim Ali . 189 1018 Jairaj Singh v. Bansi. 91": 67 
552 | Begam Sultan v. Sarvi Begam .. | 90 274] 194 i Sultan Muhammad Khan v. Emperor SO 92% 
585 | Mul Chand y. Rajdhar a | 8B 5444 196 | Amir Ahmad v. Emperor . | 91 47 
58% | Ahmad Hussain Khan v. Mardial .. i QO 213| 198 ! Rameshwar,v. GobindsPrasad 87 426 
587 eat Das v. Bikramjit Rai | ee 953 | 200 | Daud Khan v. Emperor - «(9E ° 49 
589 | Megh Baran Singh v. Rama Das .. | 956 : x 3 
591 LalêBahadur Lal v. Kamleshar ! ‘Allahabad Revenue. | : 
Nath 988 | 237 ; Daryai Singh v. Chob Singh of -863 
595 | Firm Mangal Chand- Paramsukh Das | 240 ; Nehal Singh v@agannath Das 88 613° 
v. Zainab Bibi - ; 90 266 ' à 
596 | Mutsaddi Lal v. Bhagwan Das .. , 90 120 Ca Judicidt Commissioner's Cotrt. 
597 | Jagat Narain Lal-v. Hawaldar '90 287 n 
598 | Ahmad Husain s. Muhammad Qasim 101 i | Baijnath Singh v. Rajju Singh 3... | GE 583 
> Khan .. ; 90- 80} 118 | Suraj Mal v. Muhammad Tagi .# | 80 650 
| R 119 | Ganesh v. Suraj Bakhsh Singh ... | OT 1021 
‘ TER Decisions of the Board of Revenus 
x j not printed in Indian Cases.—-[Ed.] J 
AN "49 I. L. R., BOMBAY SERIES, ror SEPTEMBER-OOTOBER, 1925. 
629 { Kedarnath Tulsidas v. Penari | 706 | Vallabhdas Meghji v. Cawasji Framji 
Jagarmal , 87 1026 & Co: ; co 90 
638 | Hurdayal Sheo Lal v. Haji Adam.. ' 871011} 710 | Bai Kasturbai v. Vanmalidas ; 
642 | King Emperor v. Shafi Ahmed ' 89 1016 Lakhmidas 88 709 
i 655 Deekappa Mallappa v. Ohanbasappa : 715 | Habib Rowji ve The Standard Alu- : 
T7 Rachappa E9 90 minium and Brass Works Ltd. ... | 88 98 
i 6f2 Martand Trimbak v. Amritrao Ragho- 724 | Mody & Co., v. Mahomedbhai Abdool | ‘ 
jirao we | Lo be Hoosein & Co. 87 793 
| printed. 730 | Nagindas Dahyabhai” v. Gordhandas i 
672 | Tukaram Mahadu v. Ramchandra h Dahyabhai 88 941 
Mahadu ki :89 984 1 739 Sakharam Narayan v. Balkrishna 
685 Suya Narayan v. Narsimha +89 681 Sadashiv .| Tobe 
689 | Jivanchand Gambhirmal v. Laxmi- | ; printed, 
narayan . '89 885] 759| The Secretary of State for India 
693 | Nanalal Lallubhai v. Chhotalal Nar- r- | ° in Council v. Bhaskar Krishnaji |. 2 
siqas | 9I 1032 Samant 89 498 
695 | Aptev. Tirnfil Hanmant 88 949] 785 | Shripad Gopalkrishna Chandavar- 
700 | Nowroji Rustomji v. elhe Govern- kar v. Basappa Rudrappa Dandi | 89 996 
ment of Bombay so 48 ; 
5% T-L: Ry CALCUTTA SERIES, FOR OCTOBER, 1925. T 
809 , Pramatha -ath Mêllick v. Prad 871 j@Bhubaneswar Trigunait, In re “To be 
yumna Kumar Mujlick -| 87 205 *| prifted. 
828 | Pell v. Gregory &9 1] 88l ® Emperor v. Mohit Kumar Muker- 
862 | Jatindra Nath® Roye Chowdhary y. | jee > 91 993 
e Narayan Das Khettry O col ' . NS 
° 30 CALOUTTA WEEKLY NOTES, ror NOVEMBER, 1925, ° 
1 Srimati KatyavanieDebi 4 doy | 39° *Gour Chandra Das v. Subashini AA 
| Kumar Das | 88 110] . Dasj . | 90 523 
5 Seth Motilal Hirahhai v. Bai Mani | EG 68 41 | Kayen Biswas ra Bahadur Khan | 89 744 
1l ; Jagat Chandra Bhattacharyya v. ' 45 : Manindra Chandra Nandi v. Eine h 
junny lajee Ahmed e OI E4 bati Devi Chaudhurani -90 986 
e 25 | Pramatha Nath Mullick v. Prad- i a, A. H. Forbes v. Sir L. F. Ralli 87 318 
yumna Kumar Bole PA 305 26 | Lajwanti v. Safa Chand 88 198 
36 | Basanta Kumar Pal v. Harendra 8 ‘Ramlal Wandan Jogendra Krishna 
Nath Mukhepa€hya A 796 Ray 91 790 
. . 
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N 30 CALCUTTA WEEKLY NOTES, ror Noain, 1925—coneld., 
is ` og ee Ex eee 
Sa ak i i Sane aro Soo 
59 | Ambikamoni Dasi v. Khettra Ghosai | GO 866 i 79 | Bijraj Boyed v. Raja Bijoy Sinha - 
63 | Wajuddi Premanik y. Md. Balaki me | Dudhoria e 91 168 
Morai 85: 5% í 83 | Nebin Chandra Saha Poddar ae 
66 | H. W. Smith v. Emperor 91. 589|. Dudu Mia e ; .. | 87 167 
` 72 | Maharani Dassi v. Commissioner of | 86 | Mateur Rasul v. Abdul Soid ° | 89 765 
| Police, Calcutta . | 91i 895 90 | Bimala Prosad Muk@rji v. Lal Moni 
io | Probhudas v. Ganidada 88 337 Devi i QI 862 
' 7 76 | The Secretary of State for India .91 | Ram Pada Chatterjee v. Basanta . 
Se in Council v. The Great Indian Baishnabi 81 8al 
Peninsula Ry. Qo. a | 88 107 94 | Prafulla Kumag Roy Chowdhur y vil. s 
i © i Emperor . ,. OF 883 
6 I. LYR., LAHORE Szriss, rrom May To OCTOBER, 1925. . 
188. °? Labh Singh v. Narinjan_Das 88 850] 319 | Ata Muhammad v. Shankar Das .. ] 88 872 
#193 | Ganga Ram v. Indi 88 9021 324 | Bishan Sarup v. Jimperor 86 61 
196 | Amir Hamza v. Murad Bib, To be 32) | Mitra v. Municipal Committee, ; 
printed. Lahore ... | 89 658 
199 | Amir Zaman v. Emperor 88 8611 332 | Pir Bakhsh v. Basso 8 3 711 
203 | Emperor v.eNisar Muhammad Khan ; 83 1006 | 338 | Mehtab Shah v. Ali Haidar Shah , Tobe + 
206 | Kaura, v. Ram Chand 83 915 printed. 
218 | Mubarak Ali Shah v, Secretar y of 340 | Sansar Chand v. Karam Ohand, 
State i To be Inayat Ullah 89 613 
WA printed, | 344 | Punjab Banking Oo. v. Muhammad 
221 | Sita Ram v. ‘Bal Kishen a | 88 472 Hassan Khan 89 615 
226 | Begu v. limperor . | 88 31 349 | Attar Singh v. Emperor 88 367 
233 | Raghbir Sayan v. Sohan Devi 186 1| 352| Fateh v. Alayar 89 648 
243 | Arjmand Khan v. Shankar Lal... | 86 1038 | 356 | Jawaya Shah v. Fatima 89 656 
230 | Parja Mal-Chandi Mal v. Mul Chand- 359 | Jhabban Lal v. Muhammad Umar To be 
; Murari Lal To be printed. 
| printed, | 373 | Banji Lal v, Mmperor 90 1018 
252, Nanak Chand-Mukandi gual v. East 375 | Naurati v. Emperor .. | Tobe 
i Indian Railway aaa, 89 279 printed. 
257 |. Emperor v. Dina i BB 4611 380 | Beli Ram & Brother v. Ram Lal ... | 9O 937 
262 | Emperor v. Fitzmaurice .' To be 384 | Sardari Mal v. Hirde Nath ` . | 87 994 
¥ ' printed. | 383 | Lajwanti v. Safa Chand .. | 88 198 
269 | Ghulam Rasul Khan v. Secretary 392 | Haq Dad v. Emperor .. | 90 927 
of Sate for India in Council 86 654] 396 | Amar Singh v. Sadhu Singh .. | 86 709 
276 | Wadhawa Mal v Karim Bakhsh .. . 86 844] 405 | Ohiragh Din v. Abdullah 90 1022 
283 | Habib-ud-din v. Hatim Mirza 86 622] 411 | Hira Lal v. Benarsi Das 99 982 
294 | Laahhmi Narayan v. Muhammad . 415 | Partap Singh v. Emperor Tobe 
di . Tbe printed. 
printed. | 437 | Sajjan Singh v. Emperor y -gd 90 145 
297 | Dhian Singh v. Gurdit Singh ., 89 234] 412 | Shankar Das v. Behari Lal . | 89 932 
301 | Secretary ‘of State v. Dunlop Rubber 445 | Wishnu Ram v. Emperor 90 660 
Oo, Ltd., Delhi 183 979 | 447 | Labha Mal v. Malak Ram 89 602 
305 | Gulab Rai-Lahri Mal v. Hast Indian | 4 451 | Secretary of State v. Gokal Ghand | 90 1026 
: Railway Company 81 592] 4571 Tegh Indar Singh v. Harnam 
308 | Sri Ram v. Kidari Parshad, Phhedi | Saogh 9D 1035 
Lal 88 743| 461 | Budhu Ram v. Kaly Fam 9I 30 
311 Nani Lal v. Emperor sil 81044 | 463 | Ismail v. Emperor 91 70 
313 | Anwar-ul-Haq v. Nazar Abbas | 88 865 | 467 | Jowanda Mal væ mperof OI 33 
316 | Sukhram Das v. = Muham- | 470 | Ram Chand v. “ChhunnugMal 88 301 
mad 189 163 . R 
é 6 
: 7 LAHORE LAW J OURNAL FROM FEBRUARI TO APRIL, 1925, 
s e 
66 ; Allen Brothers v. Arauri Mal Khaya 88 516 91; Shankar Das-Nand Lal v. Amir 
68 | Bhagat Singh v. Nikka 88 572 | Chand-Lakhmi Dag na 488 533 
40 | Gajja Singh v. Nathd Singh . a. | 88 588 93 | Shiv Datt v, Moti Rah .. | 88 531 
73 | Harnam Singh v. Atri a | 8B 326 95 | Sarain Singh v. Mula Singh e B8 513 
74 | ishq Lall v. Piyari Lal ° s 85 595 96 | Hashmat Hussain v. Emperor ` 92 209 e 
76 | Jawala Das v. Gopal Lal ° 83 555 | 105 | Kiem Singh v. Emperor : 88 30 
79 | Jiwan Mal v. Jiwan 8B 541] 108 | Muhammad Sadiq v. Emperor 8B 593 
~- 82 | Kishan Singh v Sunder 83 80] 114 | Phuman Singh v. Emperor 88 518 
84 | Firm Mathra Das-Mutsafidi Lal v. . 118 | Radha Kishan v. Emperor 86 671 
Firm Kishan Chand-Ramji Das.. | 86 5671 121 | Ujagar Singh v. Emperor 86 426 
86 | Nur Dahiev. Mawaz Khan 186 683) 125 | Arjmand Khan V Shankar Lal 86 1038 
89 | Parbati v. Prem Sukh : 85 563] 126 Fazal Dad v. Umar Bakhsh 88 1019 
ee . $ bd . 
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© ae 
i Gokal Singh v. Shiv Ram .. | 8B 558] 182 | Chajju Ram v. Singh Ram 89 298 
Gur Bhaj v. Lachhman . œ... | 88 550] 183 | Ghannun Ram v. Jattu Ram .. | 89 928 
139 | Jhandu Mal v. Singh Ram *687 123| 181 | Kahan Singh v. Natha Singh 901123 
141 | Murari Lal v. Suraswati e &8 516 | 183 | Karam Din v. Mehr Din 90 161 
145 | Pir Badshah v. Gul Sanobar Shah .. € 86 594] 190 | Mahtab Shah v. Ali Haidar Shah |. To be 
147 | Pir Mohammad v. G@ulam . | &9 199 printed. 
‘148 | Radha Kishan v. Ganga Bishan S6 1020 | 192 | Mangtuv. Lachhi Ram SO 227 
149 Raghbir Saran v. Sohan Devi . |86 11 193 | Mansa Ram v. Naurati 87 650 
158 | Ram Sarupev. Khalil-ul-Rabman ... | 87 3181 195 | Mehr Dad v. Mohammad Ali Shah.. 90 25°? 
16@ | Sudha v. Nanak Chend-Daulat 198 } Mukand Lal v. Lorindi Bai . | 92 131 
“Ram e 88 89} 201 | Nur Mohanfmad v. La? Chand 90 254 
161 | Sukhram Das v. Nazar Muham- 205 | Panna Lal v. Balwagt 87 250 
nfad 89 1631 206 | Sansari v. Rahmi 90 164 
163 | Thakar Dass v. Ram Dass 88 97151 208 | Sardari Mal v. Abdul Samad 90 39 
165 | Vaishn Das v. Tirath Das-Jamna 212 | Sheo Nath v. Pran Mal 90 ‘228, 
Das 89 138] 214 | Vidya Vanti vai Dial . | 9 292 
167 | Mangal Singh v. Emperor 89 249} 216 | Faiz Muhamad v. Emperor e- | 89 272 
170 | Rao v. Emperor 88 599] 217 | Kartar Singh v. Emperor a | 90 156 
173 | Sher Khan v. Dector Fazal Ilahi | 88 60i | 219 | Nawab v. Emperor &9 311 
175 | Tek Singh v. Emperor -» | 88 995 | 223 | Qaim Din v. Emperor +e | 92 425 
179! Abdul Aziz v. Abdulla . 187 652 s 
48 I, L. R., MADRAS SERIES, ror SEPTEMBER-OCTOBER, 1925. 
700 , Baba Sah v. Purushothama Sah... 85 2014 795 | oai Govardhandoss v. Parry 
703 | Sawmy Rao v. The Official Assignee Co. a | QE 127 
of Madras 91 4031 805; en Raja Thavar v. Papammal 90 983 
713 | Venkata Radhakrishna Rao v. Ven- 815 | Manavadan Thirumalpad v. Messrs. 
kata Rao 84 965 Parry & Co. 729 
716 | Maruthavanaswami v. Subramania 821 | Venkal aha yulu v. Venkatasubba 
i hambiran 85 414 _ Rao tae 725 
722 | Pedda Rami Reddi v. Gangi Reddi 87 6091 827 Salakshi Ammal v. Doraimanikka 
750 | The Official Receiver, Coimbatore v. Nadan a | 90 829 
Palaniswami Chetti 88 934] 836 Commissioner of Income-Tax, 5 
767 | Official Recéiver, Madura v. Chetti- ` Madras v. Chengalvaraya Chetti 91 137 
appa Chetty 91 16] 846 | Nawab Shuja-ul-mulk Bahadur v. 
174 | Doraswamy Ayyar v. Emperor 86 339 . VUmir-ul-Umra Bahadur 597 
781 | Sahadeva Reddi v. Lingappa 867 | Public Prosecutor, Madras v. Kimigi 
Asari 82 942 Annan Nayudu 385 
785 | Ohidambaram Chettiar v. Kadar 870 | Ramanuje Chariar v. Kailasam 
Mohideen Rowther 84 968 | Iyer wan 87 969 
787 | Parthasarathy Chetty & Co. v. Gaja- 874 leuanikka Padayachi v. Emperor 90 530 
pathy Naidp & Co. 91 568 f 
49 MADRAS LAW JOURNAL, From AUGUST TO o OCTOBER, 1925. 
162 | Jag Prasad Rai v. Singari a | EG 1224 233 prowroji Rustomji Wadia v. The : 
173 | Dhanraj Joharali v. Soni Bai 57 357 Government of Bombay . *. |90 48 
185 | Narasimha Qharyulu 4. Sowcar Lodd 238 | Gajadhar Mahton v. Ambika Prasad 
Govindoss ry 90 496 Tewari . | 87 292 
186 | Ohennama Naidu v. Venkatammal. 90 996 | 240 Stine Bibi v. Ram Hari Lal -» 4% 89 9659 
189 | Achratlal Kesavgal Mehta, & Co., v. 244 “Rajendra Narain Singh v. Sunder 
e Vijayam & Co. SO 1019 Bibi aa | 87 295 
192 | Public Prosecutdt, Yedesy: Kimidi 247 | Vijayaratnam v., Si@larana Rao 89 733 
° Annam Naidu 91 385 | 252 | Subramania Aiyar v. Krishnamarthi 
197 | Karunakaran Stepheh v. À qminis- -| Aiyar 5 882 
trator-General of Madras - 90 4981 266 | Nelaxanti Sundarasiva Row v. Iva- 
200 | Balaram Paramsukdass Firm v. tury g iyamma . .. {QE 401 
. Gadiyatum Govigda Chetty 91I 257 | 269 | Pavakkal v. Athappg í Goundan 9i £2 
203 | The Official Receiver of Coimbatore 271 | Venka$yh Garu'y. Satyanarayana- 
v. Palani&vami Chetti 88. 934 murthi ; 303 
215°| Parthasarathy Chetty & Co. v. Gaja- 273 | Gokarakondag Venkatasubbiah v. 
pathi Kaidu & Co. @i 568 Lakshminares'mham . | 9E 545 
220 | Lanka Tulusamma v. Venkata 276 | Appasamy Aiyar, in re g 388 
Subayya s GI 1204 282 | Maung Bya v. Waung Kyi Nyo Qu 198 
223 | Ramakzishna Aiyar w. Sithai Ammal SI 3954 296 Vaddadi Kamaraju ` v. Venkata- 4 
228 | Ramiah & Co. v. Sadasiwa Mudaliar lakshmipathi te 982 
.& Bros. w | 9I 151 4 
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43 MADRAS LAW JOURNAL, From AUGUST To OCTOBER, 1925—confd® 


“Chengravelu Chetti v. 
Venkanna 

Dharmala Kamayye v. Bhimara- 
settei Paridesi 

Nagappa Chetty v. V. A. A. R. Firm 

Chelasani Rattayya v. Brahmayya 

Krishnadoss ‘Vithaldoss v. Ghansh- 
amdoss 

Venkatacharyulu Ayyavarlam Garu 
v. Venkatasubba Rao 

Deivachilai-Aiyaggar v. Raghupathi 
Venkutachariar 

Arumuga Thambir®n v. Namasivaya a 
Pandara Sannadhi 

Appa Pai v. Somu 

Solaimalai Thevan v. Winnathambi 
Padayachi 

KondA4gunta Mrutyanjaiah v. Ven- 
katadathigadu 3 

Kent v. Kent 

Sal@kshi Ammal v. 
Nadan Ses 

Rama Raja Thevar v. Papammal ... 

Meruva Parasuramudu v. Mandavilli 
Ramanna 

Moideen Koya v Kattuparambath 
Moideen Kutti Haji 

Ramachandra Servai v. President, 
Union Board, Karaikudi 

Muthukaruppa’ Muthirian v. Siva- 
bhagyathammal 

Tiruvengadam Pillai 6. Sabapathi 
Pillai T 

Subramania Aiyar v. Shanmugam 
Chettiar 

: Veerappa 

Sastrigal 

| Ayisa Bivi Ammal v. Jokara Bivi. 

| Okkilikkara Siddayya v. Munnam- 

; „beth Ambu Nair 


Akaropu 


Doraimanikka 





Chettiar v. Sundaresa 


Mamundi Konar v. Shamsuddin 

' Sahib Bahadur ae 
Changanath Kuttappa Nair v. 
Poopil a 
Ramanujachariar v. Kailasam 
Aiyar ° 


Manayedan Thirumalpad v. Parry & 
Co. 


Muthia Chettiar v. Venketasubba- 
gayulu Naidu 

Muhammad Batcha Sahib v. Aruna- 
chellam Chettiar 

Vuppulury Somasgmdaram v, Bhimi- 
setti Kondayya . 

Angamuthu Mudaliar v. 
Mudaliar 

Ramaswayni Chettiar v. Lodd Govin- 
doss Krishnadoss Varu ` 

The Collector of €himgleput, Inre 


Ratna 





Sri Govinda Krishna Yachendra 
Bahadur v. Mudunfbi Srinivasa 
Ramacharlum 3 . WG 

Kuppa Mudaly, In re sa 

Narayana Reddi v. Enumula 
Bojanna e. Ae 





729 
«90 1033 
LJ 
90 875 
91 
or 
91 
£0 


20 


612 
601 


748 


EO 659 
90 668 | 








443 | 
516 | 





425 Commissioner of Income Tax, Madras 


Chengalvaroya Chetti | .... 

430 ah Viraswami v. Polavarapu 
e Nayudamma® oe 

438 | P&ta Nagayya, In re Sie 
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598 ‘Kallukutti Barkah Perachan Ag 606 | Gopala Ajyangar v. Mationéd ES 
ee Putlfen Peetikakkal Kuttiali 5. g! m ° | Ibrahim Ròwthere.. 90 v59 
.598 | Voddé Subbigadu, In re f Jë | 608 | Lakshmi Ammal, Ine 91 729 
602 | Periakaruppa Thevan v. Aiyanar- 616 | Seakainlings Mudaliar, v. omèiäl | mi Uf 
: sand eae Kovil De- |. Réceiver of  Tinnevëlly j bawa, 2 504 
i vasthanam ` KA 91 1027 
59 LAW WEEKLY, FROM SEPTEMBER 47H TO Ocroser 23RD, 1925. 2 
284 Rejindia Narain Singh hed Siadar A 402 | Krigshnamutthi Ayyat* y. Nartyana- ioe 
n$ -Bibi . 87 swami Ayyar . 90 914 
287 Apptlasuri v. Sasapa kanaramé ai 404 | Ponnusami Naciker v. Sabrathanis . 
kê “Nayuralu : 90 ae Chettiar ws | 91e 460 
299 | Ghulam, Rasul Khan v. The Secre- A 405 | Ayyamperumal gillai,. Inre.. 91 50, 
wk tary of State. for-India . | 86 408 | Sreedharan Nambudri v. Perüñibiä | Mi 
304 ‘Lajwanti v. „Safa, Ghand ..; 88 ‘Nair . ey | 9I 8l 
306 Gojodhar Mahton v. Ambika prasad i 411 | Gokuldas v. Dwarakadoss, 91 127 
f Tew: 87 417 | Parthasarathy Chetty & Co. ve Gaji. | ar s 
309 Palaniappa Chettiar v. _Kathiresan ; j pathi Naidu & Oo. `- 91 568 
: Chettiar: < ji, we | 88 423 | Muhammad Sahab v. ‘Alagapba P28 
813 | Pac yammal v. A AN 191 Chettiar, . 90 1042 
316 | Rajammalv..Tyagaraja Aiyar x... | 89 429 Paliiappa Chettiar v. KiisHnaswaini.| . 6 4 
318 | Satyanarayana Vara Prasada-Rao | _- Chettiar : cO 368 
Bahadur: y, Venkata Tirumala |. . 435 | Vijayaratnam v. Mandapaka Budai- | p4 aig 
wt [ON Manavallaswamy 88 . sana Rao 69 733 
319 | Naiwale Sulaiman, Ali Khan v.. Ven- ia 439 | China Vanavan- a Cliettiappa Ma 
a : katanarayana Garu ‘gi Chetty Sorat, west Ol 16 
320 Gopala, , Ayyangar v. Mahomed a 445 | Subramania Ayyar v. Narayiha- |.) 
at brahim Rowther ca | 80 _ swami Ayyar 96 1020 
323 Angamuthu Mudaliar v. -Ratna |. 448 | Veeraswami Mugali v. Venkatachala m 
~ag | a: Mudaliar 9I Mudali 92 20 
326 Official Assignee.of Madras v. Uda ee ‘455 | Ponnappa Reddi v. Thiravengiada 90 3 
a | y yarpalayam so i054] . Pillai & Co., 90 509 
327 Venk atarama Iyer.y. REX.. SO 6 460 Nalupuratatil’ Ibraino v: Pariet- PEE ca 
3380 | The Collector of Ching eput, bins re. 90 7 wara Bavannavar .. | 85S 996 
332 arasayya;In re. so 462 | Saniu Asari v. Kullapanasari sa 91 561 
335 Tamal Tirupati v. Venkatasubba 466 | Chinnathambi Chetti ‘v. Appavdo |se 
Pe + | 90 Chetty < SO 1031 
339 kapoa Mudaliar, . Mh Fe, 90 :470 | Ramasami Chettiar v. Remaénathaa ee 
$41 | Ramiah & Co. v. Sadasiva kra dala 91 e Chettiar | 91 537 
347 Muthu Alageppa Chettiar v. Ahmed Sah 473 | Veetil Kalliani Amma. v. Cochiit i Pi 
Jbiehim Al» £ go Sircar 91 316 
352 | Dhanamathi KI v Jayakeerthi te de 476 |, Bepanna Sitayya v. Paruchuri Rati urs 2 
iNaicken’ a, - 85 swami 2 | OF 758 
355 | Kisangir Gosavi v. ‘Bharathi Gosavi | BB 479 peevakkal v. Athappa.Goundan, ...| 91 62 
362 | Official Assigneejof. Rangoon v. Off. | - 482 #Narayanamurthy v. Secrétary ‘of State i. 
‘cial Assignee of Magras agi for India g0. 555 
366 Metta RambMatlu y. Metta Anniah- 485 nant deha v. Buchi ‘Man's Ba, : - 
4i „bhatlu: sa ri go | i 4] OF “565 
369 “Chennama, Nai Venkata | SO | 487 Okkilikara ‘Siddayya v. Ambu ja 
“373 | Hira Bibi Y. Rahn Tei L 59 | Nair . 90 577 
. 876° Mala Surayya® v, aie of. Pitta- 490 | Venkat Reddiar, a ‘do. v. Désika- 7 
5 B38 A chariar 92 354 
ah Venkohacharla® v. Raähabaş 85 492 | Pramatha _ Nath , v. Prady ‘i 
387 |-Mellikeriuna v. Bangle gina “ Kumar Sheba ETS 87 305 
: Kunhi SI 507 | Mamugdi Konhar v. Shamtsuddih 
389 : Subba Rao v.  Mötymari Lakshmi- Sahi 5 go wi 
yı | -mavayana 92 51] | Muthukdruppa Yithian v. ‘Sivas ae 
390 “Raimalinga eAiyar v. Budda Vaada Eaa _bhagyathammal gO 880 
cael. ctajulu Aiyar 90 515 | Alagar Aiyangar v. Sriniwasa |.. - 
593 Ramachandran Servai v. Prësident, . __ | Aiyangar ° 91 709 
. Union Board, Karaikudi 91 518 | Ramaswami Reddi v. Rajagopali- |, 
395 | Parasurama Mudaliar v. Muthuswamy eLariar 91 270 
Pillay 9I 522 | Trustee of the Vizianagaram Estate 
398 Nilakanti Sundarasiva | Row v. Iva- v. Paila Achanah k Si 260 
_ tury Viyyemma 91 524 | Narasayya v. Venkiah 91 399 
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528 Venkiiarayudu vy. Ahamadulla 546 | Secéétary of State for India v. Sreg- 
gohan 0 401 ramamurthi SI 179 
“535 Sibadar Naimathulla Khbèn Sahib v. 0-550 | Voddè QubBigadu, In re well 78 
ne Abdul Razack, | 91 292] 554 | AppaShwmy Aiyar, In re 9; 388 
538 | Subramania Aiyar v. Shonmugam be 560 | Annaffurnayya v.® Venkatasubra- 
oy . Chettiar 92 566 maniam [QI 742 
542 Kallukitty - -Parambath ‘Perchan ` v. 567 | Radhakrishna Aiyar v® Vinayaka- . 
“Å. Kuttiali «| OF 144 swamiar 91 98 
| : : : 568 | Kruthiventi Perraju Garu v. Nallap- : 
Hoot paraju e.. | 90 458 
(1985) MADRAS WEEKLY NOTES, rrom Maywduiy, , + 

* $71 Musliammal v, Sivakami Ammal ...; 90 1651 414 , Kisangir Gosavi v. Vishnu Bharathi 88 343 
395 | Krishnädoès v. Ghanshamdoss | 90 188] 418 | Begu v. King-Emperor | 88 3 
396 | Venkanna v. Emperor 90 436] 421 Bhagwani Kunwar v. Mohan Singh 88 3x5 
400 | Aumanchi Auryaprabhakara Rau % | : 431. Pramatha Nath Mullick v. Pradh- | 
au. | ..Gummudu Sanyasi 88 557 yumna Kumara Mullick - 87 305 
402 Hurngndrai Pulchind v. Pragdas i i 441 | Venkatadri Appa Rao v. Parthasa- | : 
ose Budshen 9 ae 8 174 rathi Appa Rao i 87 324 
403 | Tilakha.® Singh v. Maharaja Kesho | i 453 | Forbes v. Ralli : 87 318 
he Prasad Singh B 103} 459 | Diwan Chand-Kirpa Ram & Co. v. 

406 Kumara Goundan v. Thevaraja | : Weld & Co. Ze! 54 
Reddi ` an 87 635 E 
8 NAGPUR LAW JOURNAL, ror JUNE-JuLY, 1925. 
> 97? Jmpekor v, Jailal 71 795] 119; Mahadeo v. Syed Raza in Not 
101 | ©. P. Ry. Company v. Whittle & Co. Not reportable, 
reportable.| 123 | Keso v. Vithal &9 168 
110 ' Ganpat v. Bissessarlal + 7E 4914 

a 21 NAGPUR LAW REPORTS, FOR OCTOBER-NOVEMBER, 1925, 

_M8 | Jairam.¥%. Adkoo, . 89 1354 165 | Devidas v. Trimbak -« ; OT 1010 
152 | Israil Panju v. Emperor 89 523] 167 | Indrani Bahu v. Rani Badi Dulaiya , 87 913 
157 | Sitaram v. Kaniram 91 962] 169 | Tapiram v. Jugalkishore . | 92 305 
159 | Panduran’y ¥. Satibhashdo 92 47] 175 | Pandit Pandurang v. Commissioner ! 

161 | Hanmantyao, v. Emperor 91 1001 of Income Tax, Central Provinces : 91 980 
163 Narain v. Hamitaji 91 989 

: 6 28 OUDH CASES, FoR Nocnik, 1925. . 
330 Jang Baliadur Kunwar v. Bank of . 352 | Mata Prasad v. Nageshar Sahai - OF 370 
3 Upper India, Ltd. 87 21] 338 | Farid-un-nisa v. Mukhtar Ahmad.. : 89 649 
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749 | Agent Rohifkhaind Kumayin Rail- | 842 | Rudra Partab Singh v puny 

a, way, v. Gauri Lal. aa | 90 g 46 Kuer 9i 617 
751 Jai Kéran Singh v, Uinrai Kanwar | 90 674 | 845 | Fateh Bahadur v. Abdu Rahifh 91 387 

| 75. Bunyand Singh v. Naubat Singh 90 %13 | 847 | Uma Nath Sukla v. lêmper or To be 
760 Bishambhar Nath ug gandon v. ; printed. 
Emperor 90 706 | 49 | Rameharan v. Sirtaji”. «>» | 90 766 

791 Thakurian t. Tota Rain Not 853 | Ram Samujh Singh , v.? Mainath s 
sir reportable |” Kuer | OF 174 
794 | Dwarka Das v: The Agent, East .. 857 | Lalta Sifgh 6. “Lachhi Kuar 91 366 

Indian Railway ‘Company - -4 To be 860 | Jagan Nath Singh &. Jag Jewan 

Ceres printed. Das - J9 ba 
796 Raghunath Singh 4 v. Dhorfihe Single To be 862 | Sheo Shankar v. Empegor Gi 238 
bee e | printed? | 868 | Ali Bahadur v. Emperor 90° 025 
81l | Sitla Bux Singh v. Ram Nawaz | 90 741 | 872 | Baij Nath Singh v. Bahadur Singh 91 583 
816 | Ameer Mirza Beg.v. Udit Pershad | QO 779 1 894 | Bipin Chandra Chaterji v. Dewan ör, 
822-] Sajjad Husain v. Mil Chand . | 90 951 Stich “ .. / Or 127 
823°| Sri Kishan v. Debi Dayal ẹ 90 915} 901 | Ram Bharos v. Rampal Singh 91 ili 
826 ' -Abu Jafar v. Raghoindra Partab 904 | Suraj Narain v. Gurehatan Prasad | OY 495 

~. ., Bahai e ‘OI 258; 908 | Sheo Ratan Singh ev.. maena , 
z f | Singh ee 9i 140 
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217, In the matter of Raja Rajendra 250 | Sheikh Abdul Ghani v. Haram, i 
| Narfyan Bhanja Deo of Kanika .. | 91 288 Singh SO 35 
220 F „F. Christian v, Prasad Raet .. | GO 50114 251) The Midnapur Zemindary Co., Ltd. } : 
224 | Hia Lal Kumar v. Ganu Mahto*e@ | 91 303 N v. Ram Kanai Singh Deo ðr 169 
228 | Chaudhury M. Nazirul Hasan z - 263 | Shama Churn v. Emperor = iSo 442 
eAbdul Wahab Khan e..|89 811 { 265 | Mahanth Tokh Narain Puri v. Ram g 
231 | Mahabir Prasad e. Basudeo Narayan 8&3 671 Rachhya Singh 90 806 
232 Talib Karim v. Abdul Majid Not 271 | Baijnath Rai v. Mangia Prasad Na- 
se reportable. rain Sahi m | 90 g2 
233 | Govinda, Kuer v. Jai Narain .. | 83 91] 278 | Bhabataran Mahto v. Emperor ...| 90 705 
% 234 | Gobind “Prasad v. Hjrday Thakur | 91 211} 281 | Tarni Singh v. ngaran Maharaj | 99 895 
236." Debila) Jha v. Kumar Das = | To be 288 | Haro Mahdal v. Difranath Das 90 691 
printed, | 292 | Sahdeo Singh ». Kishun Behari 
239 | Gripat Singh v. Naresh Ohandra Pandey 90 559. 
Bose sis To be 291 Bhimnath Misra v. Jägariath Pra- |*. 
printed. sad #4 l 89 gi 
3 L L. R, RANGOON SERIES, for JUNE-JULY, 1925. n 
281 Ma E Mya v. U Pe Lay 90 9531 37); U Tha Nyo v. Maung Kyaw Tha... ; 90 693 
2933 | Mahomed Hyssain v. Hoosain Hama- 383 | G. Rainey v. The Burmas Fire. and 
danee & Co. .. | 90 967 Marine Insurance Co., Ltd. ©... | QI 622 
295 | Maung Po Kav. Maung San Pe 90 9071 387 | Maung Shwe Hpu v. U Min Nyun... | OE 659 
303 | Emperor v. Syed Khan « | SL 861 390 | Ma Pan v. Maung Ne U 91 639 
307 | Meogha Singh v. Sucha Singh ..| 90 9951 398 Halima Bee Bee v. Khairunnissa . 
310 | Maung Po Aung v. U Bya a | 90 910 Bee Bee QI Gl4 
313'| Maung Myint v. Official Assignee ... | 9D 969] 405 | V.S. 1. Thamsundaseen v. SM A. 
318 | L. A. R. Arunachelam Ohetriar v. R. R. M. Chetty Firm Bey, 617 
U Po Lu 92 631} 410 | K.A. M. Mohideen v. Bukshi Ram .. | QE 627 
322 | O. T. P. V. Chetty Firm v. Maung 438 | Maung Po San v. Maung Po.Thet... | 94 633 
Tha Hlaiag oe To be 443 | Ma Seen Bye v. S. R. MMR M 
printed. Chetty Firm | 91 683 
352 | Maung Tak v. Emperor Yu 98} 452 | Punushwami, v. Veeramuth «91 676 
367 | A. T. A. R. M. M. Chetty Firm v. M. < 455 | Ma E Sein v. Maung Hla Min - {90 717. 
A. M. Mahomed Kasim a | 991011 | 464 | Maung Shwe Ye v. Maung Po Mya | 9I 684 
471 ) Siva Dass Dey v. Ashabi 3 1 91 679 
26 CRIMINAL LAW JOURNAL, ror SEPTEMBER-OCTOHER, 1925. ; 
1105 , Allah Rakha v. Emperor mae ee 273 | 1148 | Shah Muhammad v. Emperor e... , 88 460 
1106 | Nga Myaing v. Emperor «| G3 274 | 1149 | Ram Pargat v. Emperor .. | 88 461 
1107 ! Mahadeo v. Emperor zii 83 275 | 1149 | Emperor v. Dina .. | B8B 461 
1103 | Dawson v. Emperor 3 . | B3 276 | 1151 | Saadat Khan v. Emperor 5. | 88 463 
1110 | Janakiramayya v. Nimmagadda 1154 | Rahamali Howladar v. Emperor .. | 88 463 
~Brahmayya a | 88 278 | 1153 | Labh Singh v. Emperor 88 513 
1111 | IR the maler of Maung Po Tok 83 219 | 1154 | Emperor v. Ram Avadh na | 83 54 
1112 p Kutroo v. Emperor, 83 280} 1156 | Satya Charan Manna v, E nperor ... | 83 515 
1114 | Shamsuddin v. Emperor 83 28211157 | Emperor v. Krishna Kani . | 83 517 
1115 | Ismail Panju v. Emperor 83 283 ua Phuman Singh v. Emperor ,.... | 88 518 
1118 | Ghulam Jilani v. Emperor . | B3 286 | 1160 | Har Prasad Singh v. Emperor .. | 83 520 
1119 | ©. C. Sirgar v. Emperor @ | 83 287 | 116. | Munigadw v. Emperor . P88 521 
1121 | Kehr Singh v. Em eror +» | B8 353 | 11624 Mewa Lal Jha v. Emperor e- | 88 522 
1121 | Chunilal v. Empero .- | 88 353 | 1168 | Jawahar Lal v, Jaggu Mal .. | 83 523 
1124 | Ranjit Singh Pajwar v. Emperor ... | 83 358 | 1164 | Ram Dayal v. Emperor . | 8B 524 
1123 | Kewal v. Tufail Alfmad® » | 83 337 | 1165 | Abdul Ghafur w @mperor | BB 525 
1125 | Pattabi Chett® v, Gopala Chetty .. 83 357] 1166 | Bseruddi Howaldar v. Ofaraddi 
4126 | Ram Charan Dady. Emperor .. | 88 353 Akon na | 83 526 
1128 | In the matter of, eS es 88 360] 1166 | Harnam Singh v. Atri 88 526 
1130 | Nathusing v. Emperor a | BB 362 | 1167 | Nur Khan v. Emperor A 88 527 
1130 | Badhan v. Emperor 8B 362} 1168 | Sadi® v. Sabarali : 88 , 528 
1133 | Gulab v. Emperg 83 365 | 1163 ; Mahomed Idris v* Emperor 88° 528 
1135| Ramzan v. ‘The Municipal Board, 1469 | Muhammad Sadiq v. Emperor 88 593 
Benar ma | BS 367 | 1170 | John Cassel v? Emperor 83 594 
1185 | Attar Singh v. Emperor . | 83 367 | 1171 | ishar Dasv. Emperor BY 595 
1137 | Pitumal v. Emperor -8 88 449 | 1171 | Akhtar Hussain v. Emperor 85 595 
ll4l | Emperor v. Ram Karan 88 453 | 1175 | Rao v. Emperor 88 599 
1143 | In re, Katiri ¢ 88 455 | 1176 | Gajraj Singh®. Emperor 88 609 
1144 | Mohay Singh v. Bem peror’ 88 456 | 1177 | Sher Khan v. Fazal Illahi 88 601 
1146 | In re, Ibrahim .. 88 458 | 1178 | Mahammad Yasin v. Emperor 88 602 





Baratan EE ae Se a ee aa aja apa at aan << = a 
. 
* 1479 | Ram Saran Singh v. Nikhad Narain 1291 | Behari v. Emperor e | 89 155 
Singh sa | 8B 603 | 1292 | Mahomed Mah abah of Pir J hando 
81 | P. P. Ponde v. Emperor * .. | 88 605 v. Wahdêlshah 89 156 
1183 | Nityaranjan Mondal v. Emperor ... | 88 607 | 1294 | Mulla®y. Emperor =| &9 158 
1184 | Jatindra Mohan Banerjee v. Gouri 1295 | Assanthal Chatumal v, Dilbar -| 89 159 
Bala Debi ... | 83 608 | 1297 | Kapil Mandal v. Rabbani Sheikh ...| E9 241 
1185 | Natha v. Emperor .. | 88 705 | 1297 | Hasnu Khan v. Empero (89 241 
1186 | Maung Oh Kyan v. Emperor .. | 88B 706 | 1298 Emperor v. Mofizel Peada 89 242 
118? |} Basudeo Singh v. Mahadeo Lal 88 707 | 1301 | Emperor v. Brij Behari m | 89 245. 
1189 | Bai Kasturbai v. Vanmalidas Lakmi- 1303 | Udharam v. Emperor e.. | SO 247 | 
das ` a... | 88B 709 | 1304 | Turner v. Emperoe n. | EQ. 248% 
1191 | Kundan Singh v. Emperor 88 711 f 1305 | Mangal Singh v. Emperor t. | BO 249 
1194 | Narendra Chandra Rudra Pal ¥ 1306 | Hazari v. Emperor . | BB 250 
E Sabarali Bhuiya wa | 88 714 | 1307 | Kalisadhan Addya v. Nani Lal 
1204 | Brij Behari Lal v. Emperor 88 724 Hazra .. | 89 251 
1205 | Ali Abbas v. Subba Singh ® 83 725 | 1308 | Mohammad v. Emperor . ~ | 89 252 
1205- | Skone v. Bason e 88 725 | 1315 | Pursu v, Emperor 8&9 239 
1209 | Hasan Ali v. Emperor 88 729 | 1316 | Lahori v. Emperor 89 “60 
1213 | Dargahi v. Emperor 88 733 | 1317 | Nga Po Tha v. Emperor .. | 89 261 
1216 | Emperor v. Peru 88 736 | 1317 | Sheo Narain Singh v. Emperor .. | 89 261 
1217 | Hay v Amer: 83 833 | 1320 | Har Sarup v. Emperor 89 264 
1228 | Sukhai v. Emperor 88 844 | 1325 | Dilli v. Mmperor 89 269 
1229 | Munni Lal Sao v, Gatti Ahir 88 815 | 1326 | Benarsi Das v. Emperor 89 270 
1232 | Bankey Lal Kapoor v. Allahabad ` | 1398 | Faiz Muhammad v. Iŝmperor 89 272 
Bank, Ltd., Moradabad and Em- 1329 | Abdul Rahman v. Emperor 89 305 
:| peror en | 88 848 | 1333 | Moolyamal Topandas v. Ali Maho- 
1232 | Gilli v. Emperor g8 848 med Jadow 89 309 
1233 | Nawab Ali v Emperor .. | 88 849 | 1334 | Kallu Bari v. Emperor .. | 89 310 
1233 | Gulab Singh v. Emperor . - 882849 | 1335 | Nawab v. Emperor m |89 311 
1234 | Labh Singh v. Narinjan Das i 88 850 | 1336 | Nga Hla U v. Emperor », | 89 312 
1236 | Sarju Singh v. Emperor . | 88 852 | 1339 | Khem Chand v. Emperor .. | 89 315 
1238 | Bahawala v. Mmperor ° 88 854} 1341 | Maung Dun v. Ma Sein -. | 89 317 
1240 | Sanatan Bhattacharya v. Emperor 188 856 | 1343 | Kala Ram v. Emperor 89 319 
1241 | Emperor v. Bimal Parshad ` «e | 38. 857 | 1344 | Nga Po Than v. Emperor 89 320 
1244 | Sarat Chandra Kar v. Emperor ... | 88 860 | 1345 | Nehal Ahmad Khan v. Emperor 89 385 
1245 | Amir Zaman v, Emperor ~ a | 88 881 | 1346 | Jagannath v. Emperor .. | 89 586 
1246 Nabadwip Munilipality v. Purna 1346 | Tilakdhari Singh v, Misri Singh .. | 89 386 
Chandra Mukerji 7 .. | 85 862 | 1317 | Emperor v Nanda Singh n.. | 89 387 
1248 | Kishore Ahir v. Emperor a | EB £64 | 1348 | Damodar v. Jujhersingh 89 388 
1249 | Sheodhari Rai v. Jhingur Rai 88 993 į 4350 | Mamrez v. Emperor g9 390 
1251 | Prithipal v. Emperor 88 995 Í 1350 | Kalu v. Tikaram &9 390 
1251 | Tek Singh v. Emperor 88 “995 | 1352 | Emperor v. Mihan Singh sa | 89 392 
1253 | Kanchan Mola v. Emperor BS 997 | 1356 | Tillockchand v. Emperor .. | BY 396 
1254 | Charan Singh v. Emperor 88 998 | 1357 | Khan Zaman Khan v. Empefor . BS 397 
1256 | Emperor v. Premananda Dutt 88 1000 | 1358 | Akbar Hussain v. Mreperor . | 89 398 
1263 | Yusifally Lyokmanjiv. Emperor ... | 88 1007 | 1359 | Emperor v. Nga Tha Bay 8S 399 
1265 | Hari MatieDasi v. Hari Dasi,Dasi ... | GB Pil | 1360 | Kala v. Emperor . | 82 400 
1266 | Emperor v. Maiku Lal - | 8B 1042 | 1361 | Achpal v. Emperor a. | 89 449 
1267 | Manik v. Emperor o 88 1013 1 1363 | Emperor v. Dodo e » | 89 451 
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CALCUTTA HIGH COURT. 
4 FULL BENCH. 
Crvit Apprat No, 111 o% 1923. 
April 21, 1925. — 

Presént :—Sir Lancelot Sanderson, KT., 
Chief Justice, Justice Sir Hugh Walmsley, 
Kr., Mr. Justice Rankin, Mr. Justice 

- Buckland and Mr. Justice Mukerji. 

FRANCIS HIGGINS PELL—PLAINTIFF 

~ —APPELLANT 
Versus 
MINNIE GREGOR Y—Dsrenpant— 
RESPONDENT. ; 

Limitation Act (IX of 1908), Sch. I, Art, 181—Civil 
Procedure Code (Act V of 1908), 0. XXXIV, r. 6— 
Mortgage decree—Application for®personal decree— 
Limitation applicable—Letters Patent (Cal.), el. 15 
—Court hearing appeals from Original Side, 
ther Division Court—~Reference to full Bench... 

An application for a personal decree against a mort- 
gagor under O. XXXLV, 7.6 ofthe U. P. C., is 
governed by Art? 18l of Sch. I to the limitation Act: 

Held, (by Division Bench), that a Court sitting 
to hear appeals from the Original Side isa Division 
Court within the meaning of the rule which lays doyn 
that whenever one Division Court differs from any 
other Division Court upon a point df law or usage 
having the force of law, the case shall be referred tor 
decision by a Full Bench, [p. 6, col. 1; p. 8, col. 2; p. £0, 
col. 1; p. 14, col: 2.| 

Reierence tù a Full Bench made by 
Sandersen, C. J., and wale ey | 
the l54h Jaly 1924, preferred against a 
judgment of Greaves, J., in Suit No, 383 
of 1911, dated the 28th May 1923. 

ORDER OF REFERENCE TOA 

FULL BENCH. 

Sanderson, C. d — This is an appeal 
by Francis Higgins Pell against tho judg- 
ment’ of my learned bfotaer Mr. Justice 
Greaves which was delivered on the 28th 
of May 1923. : onl 

The suit was brought by S. A. Nathan 
and another against Minnje Gregory, and 
one Harry Jones Nathan and another were 
the -mortgagees, Minnie Gregory was the 
mortgagor and Harry Jones was the puisne 


+ ad... 


whe- 


J., dated. 
6 


“mortgagee of certain property, the details 


of which it is not necessary for me to 
mention. The appellant is the assignee 
of Harry Jones. 

In the first instance the learned Judge 
made an order on the 8th of May 1923 in 
favour of the appellant against the de- 
fendant Minnie Gregory. But an applica- 
tion was made to him to vacate that order, 
and upon the hearing of that application 
the learned Judge delivered the judgment 
against which this appeal is directed. 
The learned Judge dismissed the applica- 
tion on the ground that the application 
was’ within Art, 181 of the Limitation Act 
of 1908 and was out of time. 

. The learned Judge in his judgment re- 
ferred .to the application as dated the 8th 
of March 1923. The notice of application 
was dated the 18th of April 1923. The 
mistake obviously arose by réasqn of 
the fact that the petition, on which his 
application was based, was sworn by the 
appellant on the 8th of Margh 1923, The 
correct date of application is the 18th -of 
April 1923. AS : 

- The application was that the cause title-of 
the suit should be amended by striking 
out the nafhe of Harry Jones apd substitut- 
ing the name ofthe applicant F. H. Pell 
in the place and stead, theyeof and that the 
defendant Minnie Gregory should be order- 
ed and decreed to payeto the applicant a 
Sum of Rs 48,442, sbeing the balanc8 
due under the preliminary and final 
decrees made in the suit and dated respec- 
tively the 28th day of*July 1911 dnd the” 
8th day of July 1913 with interest. The 
latter part of this application was made 
under ÕS XXXIV,-1r. 6-of the O. P. O., 1908. 

The facts which it is 1#ecessary for me.to 
mention are as follows:—A mortgage suit 
was instituted on the 29th of March 1911 


. 


2 


6 and there wasa preliminary decree which 

was made by consent, “dated the 28th of 
July 1911. The decree absolute for sale 
was dated the 8th of July 1913 and the 
sale took place on the Sth, of June 1914. 
“The p:eliminary decree whieh wasin the 
usual form adopted in suits 6% a mort- 
gagee against the mortgagor agd a puisne 
mortgagee provided for the taking of ac- 
counts inthe usual form and for sale in 
default of the amount found due being 
paid, and it contained the following pass- 
age:—“And it is f€rther ordered and 
decreed with the like consent that if the 
money to arise by such sale shall not be 
sufficient for the payment in full of the 
amounts payable to the plaintiffs and the 
said defendant Harry Jones under this 
decree the plaintifis or the said defendant 
Harry Jones, as the case may be, shall be 
at liberty to apply for a personal decree 
for the amount of the balance.” 

It is clear that so far as the plaintiffs 
were concerned it was intended that they 
should be at liberty to make an applica- 
tion under O. XXXIV, 1.6 ofthe C. P. C. 
Our attention was drawn to the fact that 
that order provides merely for a plaintiff 
obtaining a decree for recovery of the 
balance due from the mortgagor in the 
event of the money realized by the gale 
not being sufficient to pay the amount 
due to the plaintiff and it was urged 
that .Mr. Jones, being a defendant, 
would not be entitled to makean applica- 
tion under O. XXXIV, 1. 6, and that the 
appellant, his assignee, would be in no 
bettes positiop than Mr, Jones. 
` The learned Judge, lowever, came to 
the conlusion that itasmuch as the decree 
was made by the consent of the parties, it 
was not open to the mortgagor to contend 
that Mr. 
entitled to apply for a personal decree in 
pursuance of the preliminary decree, dated 
- the 28th of July 191P anfd’on that point I 
| agree with the fearned Judge’s conclusion. 
“ The real point, which hae been arguéd 
in this Court, is whether the application 


of the 18th of April, 1923, is barred by any ` 


article of the Linsitation Act. It is to be 


noted’ that*the sale took place on the 8th* 


of June, 1914, and it could then have been 

ascertained whether themoney to arise by 

_ the sale was gpfficient to pay the amounts 

in full to the first and the second mortgagees. 

The fact was that the amount so realized 

Was not sufficient to pay the amount due 
s 
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Jenes, of his assignêe was not” 


a er a 
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to the puisne inortgagee, Therefore, the 


right of the defendant Jones to apply for 
a personal decree against the mortgagor 
arose at that time. s 


It .has been argued on behalf of the ap- ° 


pellant that the article which is applicable 
to this application is Art. 183 which pro- 
vides that where theapplication is “ to en- 
force a judgment, decree or order of any 
Court established by Royal Charter in the 
exercise of ils Ordinary Original Gtvil 
Jurisdiciion or an order of His Majesty in 
Council, ife period of ‘limitation isttwelve 
years and the time from which it begins 
to run is when a present right to enforce 
the judgment, decree or order accrueg to 
some person, @apable of releasing the right.” 
There isno doubt that if that Article is 
applicable to this case the applicaticn was 
made in time. 

On the other hand it has been argued 
on behalfof the respondent that this ap- 
plication does not come within the terms 
of Art. 183 and that consequently Art. 181 
applied. Article 181 applies to applications 
for which no period of limitation is pro- 
vided elsewhere in this Schedule or by 
s. 48 of the C. P.C., 1908. The period of 
limitation is three years running from the 
time when the right to apply accrues, It is 
clear that if that Article applies to this ap- 
plication then the application was out of 
time. 

The learned Counsel for she appellant 
has stated that there is no decision of this 
Court tothe effect that Art. 183 would 
apply toan application under O. XXXIV, 
r 6. | 
e The first question which this Court 
has to decide is whether it can be said 
that this application haying regard to 
the facts of this case and the terms of 
the piclimfinary decree of 28th “of July, 
4911, can be said to be an application for 
the enforcement ofajudgment, decree or 
order of this Goart; Inmy judgment the 
argument of the learned Counsel for the 
appellant in this respect ought notto be 
accepted. À 

The preliminary decree of the 38th of 
July, 1911, ditl not contain a decree for 
the paymenteby the mortgagor personally 


of the balance which would be found due ' 


if the sale did not-realize a sufficient.sum 
to pay the-agnount due under the decree 
althcugh, as the learned Counsel for the 
respondent pointed out, he decree might 
have contained such a provision in view of 


N 
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e> . Lah ; 
„the decision of the, Privy Council in the 
case of Jeuna Bahu v., Parmeshwar 
Nartyan Mahtha (D). 
. ‘The preliminary decree of the 28th -of 
July, P911, merely gave to the defendant 
«Jones liberty to apply for a personal decree 


s forthe balance due. Having regard to tle 


terms of the preliminary decree in this 
case, I am- of opinion-that the application 
of the 18th April, 1923, was really an ap- 
plication in the original suit for a new 
@ecree. I am confirmed in that opinion by 
the decision of the Allahabad High Court 
in Mohmmad Iltifat Hossain Y. Alimunnissa 
(2). The result isthatin my judgment 
Art. 183 does not apply to the application 
in question. : 

The question still remps whether Art. 
181 applies. Prima facie, f should have 
thought that if Art.- 183 did not apply 
then it must follow that Art. 181 would 
apply inasmuch ass. 48 of the C, P. ©. is 
not applicable to this case‘and there is no 
other Article in the Schedule which is ap- 
plicable. f 

But on this point. I find that there is a 
decision ofa Division Bench of this Court 
in the case of Biswambhar Shaha v. Ram 
Sundar Kaibarta Das (3) that Art. 181 does 
not apply to an appligation under O. 
XXXIV, r. 6. 

With much respect to the learned Judges 
who decided that case, I am not prepared 
to agree with the conclusion at which 
‘they arrived. 

The basis of the decision, was that where 
there has beena preliminary decree in a 
mortgage suit with liberty to apply for a 
personal decree against the mortgagor in 
case the sale did not produce ‘sufficient to 
satisfy the claim of the mortgagee, nô ex: 
ception by way of limitation would arise 
with the result that an application for a 
personal decree against the mortgagor 
might b? more than twelve years afte the 


- right to apply for that decree accrued. 


Apart from the détisions to which our 


attention has been drawn I should not be, 


prepared to adopt that reasoning but Lam 
relieved from any difficulty uponethat point 
befause the learned Counsel for the .ap- 
pellant frankly admitted that hé could not 


(1) 49 Ind. Cas. 620; 46 I. A. 294; 47 C. 370; 23 0. 
-WI N. 460; 36 M. L. J. 215; 17 A. L. J. 207; 25 M. L. 
T, 978; 29 ©..L. J. 443; 21 Bom. L. R. 589; 10 L. W. 
26; (1919) M. W. N. 347; 12 Buri L. T. 80 (P. O.) 

(2) 47 Ind. Oas. 562; 40 A. 551; 16 A. L J. 437. 

3) 30 Ind, Ods, 719; 42 O, 294, 


support that reasoning in view of the. deci- 
sions of the Privy Council.. = 

It is due, howêver, to the learnedeCounsel 
to say that he did not admit thatkhe above- 
mentioned reasoning was the sole ground. 
of the decision in the case ob Biswambhar 
Shaha v. Ram Sundar Kaibarta Das (3). * 

In m$° opinion the reasoning to which 
I have*geferred was the real gropnd of the 
decision and the result-is, as I have 
already said, that I am unable to agree With 
the decision inthat case. In my judgment 
Art. 181 applies to.the application; conse- 
quently the appMcation is barred by The 
Act of Limitation. ii 

Inasmuch as my conclusion differs from 
the decision of two learned Judges of this 
Court, sitting in a Division Court, it is 
necessary to refer this case to a Full Bench, 
because the rule of this Court is as fol- 
lows :—“ Whenever one Division Court 
shall differ from any other Division Court 
upon a point oflawor usage having the 
forces of law, the case shall be referred for 


- decision by a Full Bench.” a 


The learned Counsel for the respondent 


:in the first instance submitted that it was 


not necessary for me to refer this toa Full 
Bench inasmuch as this Court is hearing 
appeals from a Judge of this Court sitting 
in the Original Side, and the learned 
Judge's decision in the case of Bishw- 
ambhar Saha v. Ram. Sundar Kaibarta 
Das (3)was given when they were hearing 
an appeal from a lower Appellate’ Court, 
At the end of the argument, however, he 
did not press that contention in view -of 
the fact: that this Court referred a case to 
a Full Bench in circumstences which were 
identical with those of the. present case. I 
refer to the case of Mani Lal Singhv. Trustees 
for the Improvement of Caleutta (4). 
that case my learned brother Mr. Justice 
Greaves, sitting on “the Original Side, con- 
strued the provisions of a section of the 
Act in question, in gneeway and the laté 
Mr. Justice Mookerjee ¿and my learned 
brother Mr. Justice Cuming sitting on the, 
Appellate Side corfstrued the section in 
another way. Whef& the appeal from Mr. 
Justice Greave's judgment came, to this 
Appeal Court, this Cofirt was of opinion that 
the view which Mr. Justice Greaves expres- 


sed was right and Mr. Justice. Woodroffe, ® 


Mr. J&stice Chitty and I who weremem- 


. 
(4) 44 Ind. Cas. 770; 45 Ø, 343; 22 0, W. N. 1; 27 O, 


sU, de e 
` 


In.. 
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bers of the Appeal Court felt bound to refer 
“the matter toa Full Bench. 

The leprned Counsel for the respond- 
ent drew our atléntion to cl. 15 of the 
Letters Patent and to the fact that this 
Gourt sitting to hear appeals from a Judge 
on the Original Side is a Divisitm Court 
and in my opinion the matter* clearly 
comes within the rule regarding a Refer- 
ence to a Full Bench, to which I have 
referred. 

This Court, therefore, having held that 
At. 183 of the Limitatton Act does not 
apply to thê appellant’s porran for 
a decret under O. XXXIV, r. 6, differs from 
the decision in the case fy ’ Biswambhar 
Saha v. Ram Sundar Kaibarta Das (3) upon 
the questions. 

(1) Whether there is any period of limi- 
tation in respect of. an application for a 
decree under O. XXXIV, r. 6. 

(2) Whether Art. 181 ‘of the Limitation 
Act applies to an application under O. 
XXXIV, r. 6, C. P. C., where no other Article 
applies and refers to the decision of 
‘a Fall Bench, the question whether the 


‘case of Biswambhar Saha v. Ram Sundar’ 


Kaibarta Das (3) so faras it decides that 
Art. 181 of the Limitation Act does not 
apply toan application under O. XXXIV, 
r. 6, O. P. O., was rightly decided. 

Walmsly, 3.—I concur. 

Sir Benode Mitter (with him Messrs. B. C. 
me and S. C. Mitter), for the Appel- 
ant 
. Mr. Pugh (with him Mr. Page), for the 
Respondent, 

_SUPGMENT OF THE FULL 
*BENCH. 

Badan C. Je-—-Thisa Reference 
by my learned brother, Walmsley, J., and 
me to a Full Bench. 

The facts of the case are set oué in the 
referring judgment&nd it is, therefore, not 
necessary for me to state them again. 

My learned brother? and P decided that 
Art, 183 of the Bimitation Act of 1908 
does not apply to. the appellgnt’s appli- 
cation for a decree unger O.° XXXIV, r. 6 
of the First Schedule to the C, P. C., 1908. 

We were of opinion that Art. 181 is 
applicable, bus we found that there is a 

e decision of a Division Bench of this Court, 
wiz, Biswambhar Saha v. Ram Sundar 
Kaibarta Das (3) to the effect that Art. 181 
does not apply to an application under 
"O. XXXIV, T. 6. The'bagis of that decision 
was. that, in a mortgage suit in, which 
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there has been a decree for sale and in 
which the plaintiff had his personal ‘re- . 
medy at the date of theinstitution of the 
suit, no exception by way of limitation 
would arise with regard to an application, 
under O. XXXIV, r. 6 and that such, 
‘an application is not covered by Art.” 


As my learned brother and I were unable 
to agree with the decisionin the above-, 
mentioned case, we referred the matter to a 
Full Bench. 

The Reference is as follows :— 

“This Court, thor@fore, having held "that 
Art. 183 of the Limitation Act does not . 
apply to the appellant's application for a 
decree under Oe XXXIV, r. 6, differs from 
the decision in®the case of Biswambhar Saha - 
v. Ram-Sundar Kaibarta Das (3) upon the 
question : 

“(1) Whether there is ‘any period of 
limitation in respect of ‘an application for 
a decree under O. XXXIV, r. 6. 

“ (2) Whether Art. 181 of the Limitation 
Act applies to an application under O. 
XXXIV r. 6, C. P. C., where no other Article 
applies, and, refers to the decision ofa Full 
Bench—the question whether the case of 
Biswambhar Saha v. Ram Sundar Katbarta 
Das (3) so far as Tt decides that Art. 181 ‘of 
the Limitation Act.does not apply to an 
appliction under O. XXXIV, r. 6,0. P. Č., 
was rightly decided. ” 

Having regard to the fact thaf my learn- 
ed brother and I decided that Art. 183 
did not apply and no question with respect 
thereto having been referred to the Full 
Bench, it might be said that it was not 
open to the learned Counsel, who appeared 
for the appellant on the Reference, to 
argue that Art. 183 did apply. He sub- 
mitted however that his argument was 
thateArt. 181.did not apply, because Art. 
183 gid apply, and the learned Counseé was 
allowed by the Court to argue the point, 

The learned Counsel for the appellant 
admitted, in view of the decisions of the 
«Judicial Committee of the Privy Council, 
that ¢t was not open to him to argue that 
there was®no period of limitation as was 
stated in .Riswambhdr Saha v. Ram Sundar 
Ktibarta Das (3), but he argued that the 
application fora personal decree under O, 
XXXIV r. 6 was an’ application to enforce a 
judgment as being either a proceeding in 
execution ora proceeding for judicial re- 
lief under a decree, and consequently that 
Art, 183 applied. 


e. | 


2 

-189 I. O. 1923) 

On behalf of the appellant reliance was 
chiefly placed upon the decision in Amolak 
Chand Parack v. Sarat Chandra Mukerjee 
* (4) which was affirmed by the Judicial Com- 

ittee of the Privy Council in Munna Lal 

arack v. Sharat Chunder Mukherjee (6). 

ln the first place it is to be noted that 
the argument in the above-mentioned case 
was that the application was“ free from 
the law of limitation” to use the words 
of the learned Chief Justice; that is the 
argument which it has been admitted can- 
not be supported. H 

In the second place the learned Chief 
Justice pointed out that the decree in 
that case was “ in a sense *geculiar " for 
it included notonly a decree for personal 
payment by the mortgagor but also a pro- 
vision for sale of the property in default 
of payment. It was assumed, however, for 
the purpose of the judgment that the decree 
was within the Transfer of Property Act, 
and that it was a decree made under s. 88 of 
that Act; and the learned Chief Justice drew 
attention to the fact that if it were a decree 
under s. 83 of the Transfer of Property 
Act no further decree was necessary and 
that all that was required was, under s. 89, 
an order for sale. 


The conclusion arrived at was that the 
application for the order for sale might be 
regarded as an application for the realiza- 
tion of the décree, and that being so it was 
not unfair to say that it was an applica- 
tion to enforce a judgment as being a pxo- 
ceeding in execution or a proceeding for 
judicial relief under a decree. | 

It was not contended that the present 
case is governed by the Transfer of Pro- 
perty Act, and*it was argued on the basis 
that thee Code of Civil Procedyre is appli- 
cable. , . . 


It is, therefore, material to draw atten- 
tion to the concluding partion of the learned 
Chief Justice’s judgment in" Amolak Chand 
Parak v. Sharat Chandra Muherjee (5) where 
he referred to the alterations created by tHe 
Code of 1908, and to the terms thereof, 
whereby it is now provided that the ap- 
plication which 
decree is not for an order forsale, but fora 
decree for sale. ý 

It is interesting to obsewe that in the 


(5) 11 Ind. Cas. 943; 38 C. 913; 16 ©. W. N. 49. 

(6) 27 Ind. Oas. O83: 42 I A. 88; 42 C. 776; 19 GC. W. 
N. 561; 17 MN. L. T. 129; 21 C. L. J. 118; 2 L. W. 282; 
17 B. 408; 28 M. L. J. 470 (P. O.) 


* learned 


follows .a preliminary’ 
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report of the casein the Judicial Conemittea 
of the Privy Council [Munna Lal Purruck v. 
Sarat Chunder Mukerjee (6)] the interpreta- 
tion placed upon that part of the learned 
Chief Justice’s judgment is as follows: “Thè 
Chief Justice was also of orinion that 
if the decrge had been an incomplete one, a 
further decree being required, then Art. 
181 of the Act of 1903 wonld have barred 
the application, since the difficulties of ap- 
plying the corresponding Article of the Agt 
of 1877 to an application for an order to sell 
had been removed in the case of Apt. 18l 
by the provisions of the ©. P. C., 190%.” 


It is not necessary for me to express 
any opinion in this case upon the question 
whether that is a correct interpretation of 
the learned Chief Justice’s judgment, and 
I do not express any opinion. 

It is, however, clear, in my judgment, 
that the decision in the above-mentioned 
case is not any authority for the proposi- 
tion advanced on behalf of the appellant 
that Art. 183 applies to an application 
under O. XXXIV, r. 6. 

Further, it cannot reasonbly be argued, 
in my judgment, that there is any analogy 
between an application for a final decree 
for sale under O. XXXIV, r. 4 (2) and an 
application for a personal decree against the 
mortgagor for the balance if legally re- 
coverable under O. XXXIV, r. 6 


In the case of the final decree fox sale, 
0, XXXIV, r. 5 (2) provides that where such 
payment is notso made the Court shall on 
application made in that behalf by the. 
plaintiff pass a decree that the mortgaged 
property be sold and that the proceeds of 
the sale be dealt with as is mentioned in r. 4, 
Rule 4 deals with the preliminary decree or 
sale, which in itself *coptains a direction 
for the sale of the property if the payment 
directed thereby is not,mage on or before 
the date specified fn the decree (see Form 
4 in First Schedule, App. D). In the case 
therefore, of ean, appli¢ation for a final de- 
cree for sale, if it is made within the speci- 
fied time, it may be said that the Court is 
bound as a matter of tourse to make the 
final decree for sale if the pa§ment, which 
has been directed by the preliminary de- 
cree is mot made, and that the Court is 
merely giving effect to thg order contained 
in the preliminary decree. 

In the case of aneapplication for a per- 
sonal decree under O. XXXIV, r. 6 the posi- 
tion is different. The rule provides; 


gs 


“Where jhe net proceeds of any such sale 
are ‘found to be insufficient -to pay the 
amount due to the plaintiff, if the balance 
is legally récoverable from the defendant 
otherwise than out of the propgrty sold, 
the Court “may pass a decree stor such 
amount. e >- o 

On such an application -the Court has 
to be .satisfied that the balance is legally 
recoverable from the defendant otherwise 
than ont of the propeyty sold, and if so 
satisfied thea Court may pass a decree for 
such. amount, 
© Form Llofthe First Schedule, App D, 
is the form of a decree against the 
mortgagor personally. This read with the 
role makes the point clear; the form con- 
tains the sentence “and whereas it ap- 
pears to this Court that the defendant is 
personally liable for the said balance. ” 


For these reasons, in my judgment the 
application under O. XXXIV, r. 6, dated the 
lsth April 1928, was an application for a 
new decree in the suit and it cannot be 
said to be an application for enforcing a 
judgment or decree within the meaning of 
Art. 183, and consequently Art. 183 is not 
applicable to an application under 0, 
XXXIV, r. 6. 


It was admitted by the learned Counsel, 
who appeared for the appellant, that if 
Art. 183 does not apply, Art. 181 must 
‘apply. |, 

“In my judgment, therefore, there is a 
‘period of limitation in respect ofan appli- 
catior for a decree under O. XXXIV, r, 
6, and the answer to the question submitted 
to the full Court. shuld be as follows:— 
Article 181 of the Limitation Act does apply 
‘to such an application and the “case of 
Bishwambhae Saha %. Ram Sundar Kaibarta 
Das (3) in so far as it decided that Art, 
“181 ofthe Limitation Act does not apply 
to such an applicatiof, . was not rightly 
gdecided. . 

Walmsley, J.*-I agrge with my Lord 
the Chief Justice. 9 f 

Rankin, J.—The special facts of this 
case need not. be*®*again detailed but the 
facts whiclf give rise to the single ques- 
‘tion argued before us may be stated ag 
thése :— . 

That the suiteis a suit bronght in 1911 
to enforce a mortgage on the Original Side 
of this High Court.. That by consent a 

„preliminary decree for sale was made there- 
-in which provided that if tl money to 
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arise by such sale should not be guffici- 
ent the present appellant (mortgagee) ' 
should be at liberty to apply for a personal 
decree for fhe amount of the balance. That 

.the present appellant made his application, 
for a personal decree some nine yéars after - 
the mortgaged property had been sold. ` 

Theapplication is made under ©. XXXIV, 

r. 6 of the Code of 1908. Unless there is nœ 
period of limitation prescribed for such ta 
application. or Art. 183 of the Limitation Act, 
1¥03, applies, the prgsent appellant is clearly’ 
ont of time, Learned Counsel on his be-- 
half disclaims and rejects the contention: 
that no period of limitation has been pres- 
cribed. In that view itis clear that the case 
falls either under Art. 181 or Art. 183, If 
it falls under Art. 181 the appellant is too 
late. It is contended on his behalf thatit 
falls under Art. 183, and this is the only 
contention which he desires to raise~ 


I am of opinion that the terms of Refer- 
ence to the Full- Bench do not preculde us. 
from deciding as to the correctness of this 
contention. Having regard to the frame of 
the Schedule to the Limitation Act, it 
would be quite impossible to hold that Art. 
181 is applicabfe without deciding that Art. 
183 is not, or to hold (in the abstract) that 
there is a period of limitation prescribed 
without stating the Article or Articles by 
which itis prescribed. Whetherit is ever 
right to decide a point of law on an 
hy pothesis of law which may or may not be 
cerrect, may be doubted; but it would not 
be right in this vase. The alternatives are 
to decide wpon the applicaiblity of Art. 
183 or to make no answer to the Reference. 
In my judgment we have jurisdiction: to 
decide the question and shotild doso, 


*The appellant's argument is that an ap- 
Jaication under O. XXXIV, r. bis dn appli- 
cation to enforce the preliminary or final 
„decree for sale., “Hee supports this argument 
by citing decisions to the effect that appli- 
gations under s. 89 of the Transfer of Pro- 
perty dct for an order absolute come with- 
in the articles of the Limitation Act, which 

.are now ‘numbéred 182 and 183. This argu- 
ment from aralogy takes us to debateable 
land. This High Court for years held that 
Arts, 182 and 133 did not apply to applica- 
tions under s. 69. Other High Courts held 
that they did. In 1914, some’ years after 
the present Code had altered the aspect of 
the question, the Judicial Committee irt 
two cases from- Allahabad applied what 

` \ é F 
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is now Art. 182 [Batuk Nath v. Munni Det 
(1) ahde Abdul Majid v. Jawahir Lal (8)], 
‘ "Lord Moulton in the latter casé describing 
„the applieation under s. 89 as being “ for 
an order absolute to sell the - mortgaged 
properties, in other words, for an order 
directing enforcement of the order nisi.” 
Meanwhile in 1911 this Court in Amolak 


Chand Parak v. Sharat Chandra Mukherje . 


(6), dealt with a case in which a mortgagee 
applied for an order absolute for sale some 
23 years -after his suit had been decreed 
‘on the Original Side. The mortgagee’s 
contention was that the case was governed 
by the Transfer of Property Actand that 
there was no limitation whatsoever. Treat- 
ing the case as one outsidesthe present 
Code, Jenkins, C. J., laid stress upon the 
fact that no further decree was requisite 
and that all that was required was an order 
for sale. He regarded the application asa 


petition for realization of the decree follow- | 


ing Lord Davey inia previons case who 
had spoken ofa similar proceeding as a 
matter of execution, i.e. as if Art. 182 
would cover it. It was held accordingly 
that in a High Court Art. 183 would apply. 
This case was affirmed in very general 
terms by the Judicial -Committee in 1914 
very shortly afterthe decision in the All- 
ahabad cases already mentioned, Munna 
Lal Parruck v. Sarat Chunder Mukerji (6). 


Now if there were good’ and reliable 
authority in Gases under s. Y0, of the Trans- 
fer of Property Act, for holding that ap- 
plications thereunder were governed by the 
‘Articles now numbered 182 and 183, it would 
be unnecessary to trouble with analogies 
drawn from casesunder s. 89. What was 


provided for by s. 90 was a decree and it- 


has frequentlf been called.a supplement- 
ary deeree. It is true that at different 
times dn Madras, 1 
Lingamurti Pantulu (9) and in Allahabad 
Durga Dai v. Bhugitat Prasad (10) Musaheb 
Zaman Khan v. Imayetullah (11) and 


7) 23 Ind. Cas. G44; 36 A. 284; 18°C. W. N. 740; 12 

x D J. 596: 190. La... 574; 15 Bom. L. RABGO; 2? M. 

Tk GML. T1; 1L. W. 729; G98 M. W. N. 
L A. 104 (P. C3). 


7:4) "oe 4 
S 93 Ind. Cas. 619: 35 A 350; 18 C. W. N. 963; 12 
ACL. J. 624: 16 Bom, L. R. 395; 19C. L. J. 626; 27 M. 
EJ In (914) M W.N. 485; 16 M L. T. 4l; 1L. W. 
483 (P. C3). 

o 25 ii 914: 12 M. L. J. 279 (F. B.. 
(10) 13 A. 336; A. W.N. 1991) M4; 7 Ind. Dee. (N. s.) 
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Ram Surup v. Ghaurani (12), decisions have 
been given to the effect that an appligation 
under s. 90 is an application in exécution, 
but these decisions never became accepted 
law, and decisions to the conérary were 
not lacking. dn the caseof Purna Chandra 
Mandal v.e Radha Nath Das (13) these cases 


maintained by the other High Courts as to 
the true nature of an application under 
s.89 were adopted, it seems tome that an, 
application under 8. 90 stands upon a 
entirely different footing.” (page 148). 
Curiously enough in Biswambhar Sdha v. 
Ram Sundar Kaibarta Das (3), the Court 
proceeded on. the view that all application 
anders. 90 orr.6 of O. XXXIV, was ex- 
‘actly parallel to an application under 
s. 89 orr.3. The real question is which of 
these two views is right? The Allahabad 
High Court in 1918 [Mohammad Iltifat 
Hossain v. Alimunnissa (2)] decided that 
Art. 181 was applicable to O. XXXIV, r. 6, 
holding that such an application is one 
made in the original suit for a new decree 
and that it cannot be regarded as an appli- 
cation in execution. This is exactly the 
view taken by Mookerjee, J., of s. 90 in the 
case already cited and in my opinion it is 
the correct view both in substance and in 
form. 

In India a mortgage does not necessarily 
import a personal obligation to re-pay. 
Prima facie this obligation is present in 
simple mortgages and of course in English 
mortgages. Prima facie it is not present 
in mortgages by conditional sale gnd in 
usufructuary mortgages, If each case the 
question is one ofeconstruction of the 
mortgage instrument and the personal lia- 
bility to re-pay may become barred before 
the right ef recourse te the mortgaged pro- 
perty is barred. In these circumstances 
a decree for sale made in a mortgage suit, . 
unless it contams en ekprebs decision as to 
personal liability, is not jn*any way an affir- 
mation that guch liability exists or ever has 
existed. Even*where it exists, the mort- 
gagee is notin India allowed in a suit to 
enforce the security tẹ have recoarse to , 
the personal covenant until hee has first ex- 
hausted the security and given credit fori's: 
proceedg, .This is the real meaning of s. £0- 
and òf r. 6of O. XXXIV, and tbis is very. 

(12) 21 A. 453; A. W. N. (1899) 166; 9 Ind. Dec, (N, 8.) 


996. 
(13) 40, L. J. 141; 8330. 867 
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different from a mere claim to have the 
decree for sale enforced.” Execution against 
the mortgagor's person or against his 
general assets cannot begin in the 
absence of any decision as to his liabi- 
“lity: To decide that he is personally liable 
is not to enforce or executes a decree 
for sale. There seems to be nodorce in the 
contention that an application is to enforce 
a decree hecause it is made under a liberty 
to apply reserved by the decree. 


4 This is the substance of the matter but in 


form there are, since the Code of 1908, still 
further difficulties in the way of the ap- 
pellant’s contention. Itake it to be quite 
clear now that in the subordinate Courts an 
application for final decree for sale is 
governed by Art. 181 and not by Art. 182[cf. 
Gajadhar Singh v. Kishen Jiwan Lal (14) 
and Jowad Hussain v. Gendan Singh (15)]. 
In Amolak Chand’s case (5), Jenkins, ©. J., 
whose authority is very special on thissubject, 
observed:—‘“One object in view when the 
present Code was passed wasto end, as far 
as possible, the conflict of decisions which 
embarrassed the Courts, andamong those con- 
flicting decisions were those which dealt with 
two points:—First, whether an application 
for an order under s. 89 of the Transfer of 
Property Act wasan application in execution 
or not; and, secondly, whether, if it was 
not an application in execution, Art. 181 
constituted a bar on the ground that the 
application was one not contemplat- 
ed by the C. P. ©. And soit is now 
provided that the application which follows 
a preliminary décree for sale, is not for 
an order for, sale, but for a decree for 
sale. And with the same end in view the 
provisions as to mortgage suits have been 
removed from the Transfer of Property Act 
to the ©. P. C., so that it is no longer pos- 
sible to contend that these applitations are 
not under the provisions of the C. P. 0.” 
Now before one,gets ta Art. 181 one 
must exclude Agt. 182. “How did the Code 
of 1908 settle in the negative the old con- 
roversy as to whether “Ari. 162 was appli- 
cable tos. 89 of the Transfer of Property 
Act? Entirely by the new provision as to 
preliminary and fifal decree—“A deeree is 
preliminary When further proceedings have 
to be taken before the suit can be complete- 
ly disposed of. Itis final when Such ad- 
judication completely disperses of the suit’ 


(14) 49 Ind. Cas. 93; 9) A. GŁ; 15 A. L. J. 73 
(15) 66 Ind. Cas. 790; 1 Pat. 444: 3 P. E a 329; 
(1922) Pat. 164; (1922) A. L R. (Pat) 205. 
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(s. 2). Accordingly, when it was provided 
by O. XXXIV, r. 5 that the apyfication 
which follows on a preliminary decree for 
saic is not for an order for sale ‘but for a, 
decree for sale, all question of “execution” 
was removed. It wus an undoubted part 
of the intentions of the Code of 1908 to 
prevent matters which might and should be 
decided in the suit from being left to Courts 
of execution, 

lt is now contended, as I understand, that 
applications for final decree are not in the 
subordinaté Courts governei by Aft. 182, 
but that in the High Courts they are go- 
verned by Art. 183. Indeed it is from this 
position that the whole argument on bahalf 
of the appeljfnt proceeds. It is not easy 
to wedge so great a difference in result 
between the words “for the execution of a 
decree” and the words “to enforce a decree.” 
Ifa final decree for sale is necessary to 


‘dispose of the suit, the considerations appli- . 


cable under Art. 183, which allows for in- 
definite revivor, seem strangely out of place. 
I am content to say that as at present ad- 
vised | am in no way satisfied that Art. 183 
does apply in a High Court to an applica- 
tion for final decree under O. XXXIV. 


I concur in the answers proposed by the 
Chief Justice. 

Buckland, J.—The substantial ques- 
tion to be decided, once that learned 
Counsel for the appellant has.been permit- 
ted to argue. as has been done, that Art. 
183 of the First Schedule to the Limitation 
Aet is applicable, is whether that Article or 
Art. 181 prescribes the period of limitation 
for an application for a decree under 
O XXXIV, r. 6 of the ©. P. ©. 

It was held by the Judicial Committee of 
the Privy Council in Munna Lal Parruck 
v.eSarat Chunder Mukerji (6) that an appli- 
catton for an order absolute for sale under 
s. 89 ofthe Transfer of Property Act was 
within Art. 183. e e 

Order XXXIV, r. 5, now takes the place of 
that section but in lieu of an order absolute 
itis provided that upon application made in 
that befalf by the plaintiff the Court shall 


pass adecree thet the property be sold. 


It is contended on behalf of the appel- 
lant that in substance there is no distinction 
between an application for a final decree 
under r. 5 and an application for a personal 
decree under r. 6 and that, therefore, upon 
the authority of the case citetl above Art, 183 
applies. 


D || 
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that the law has been altered by the O. P. 
C., and thatin consequence Munna Lal 
Parruck v. Sarat Chunder Mukerji (6) is no 
authority for the appellant’s contention. 


«There is ‘no need to consider this aspect of. 


the case unless one first comes to the con- 
clusion that applications under rr. 5 and 6 
are such that no.distinction can be made 


*between them for the purpose’ of deciding 


which Article is-the correct one'to be applied. 

For the principles of the decision: in 
Munna Lal Parrackev. Sarat Chunder 
Mukerji (6) one must turn to the judgment 
of Sir Lawrence Jenkins, C. J., in Amolak 
Ckand Parak v. Sharat Chagdra Mukherjee 
(5) which their Lordships ofe! the Judicial 
Committee affirmed by a judgment which 
is contained in a few lines of the report. 
There one finds: —‘If, and so far as this can 
be regarded, in the words of Lord Davey 
as ‘an application ' for realization of a 
decree, itis not unfair to say that it is 
an application to enforce a judgment, as 
being ei‘her a proceeding in execution or 
a proceeding for judicial relief under a 
decree.” i E 

The languageused is wide and at first 
sight might appear to œver the point 
with which we are now concerned- But if 
the appropriate rules of O. XXXIV are 


` analysed it becomes clear that the analogy 


upon which the argument of learned 
Counsel .for the appellant depends ` is 
barely superficial. ' 

Ifan application underr. Gis to bere- 
garded as an application to enforce the 
preliminary decree made under r, 4, simi- 
larly toan application made under re 5, 
the relation which decrees made under rr. 
5 and 6 respectively bear to such prelimi- 
nary dgcree becomes important. The pre- 
liminary decree proceeds upofi the fogfing 
of r. , els. (a), (b) and (c) and directs tha®in 
default of payment of the amount found due 
upon taking the accoufit’the property shall 
be sold and the proceeds shall be appliedin 
paying such sum to the plaintiff. That 
decree is made after adjudication upon 
all question which can, be determined 
prior to a sale to be held’ for the purpose 
of realizing the security, and nothing 
is left upon which adjudication for such 
purpose is requisite. Hence itis only to 
be expected that it showld be provided 
by r. 5 (2) that the final decree shall be 
made upon thé plaintiff's application. Once 


the amount due has been ascertained and 
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. For the respondent it has been argued ` 


the defendant is in default nothing remains” 
to be done and the final decree for, sale goes 
as a matter of course. ° 
Though the relation of a decree under 
r. 6to the preliminary decree under r. 4 
is by ng.meansthesame as that which the 
decree uyder 1.5 bears to the preliminary 
decree yeb the one has a relation to the other, 


“that relation is due to the fact that by rea- 


son of the preliminary deerce and procced- 
ings subsequently taken there under the 
amount for which apersonal decree may Ye 
made has been ascertained. Moreover, ex- 
cluding cases where under O. If, 12 2 the 
plaintiff has been permitted to postpone a 
suit on his security, no personal decree 
may be made until the plaintiff has ex- 
hausted his rights under his security and 
to obtain it he must proceed as provided 
by O. XXXIV. 

A decree made under r. 6 involves that 
the sale ordered by the final decree shall 
have taken place, for otherwise it would 
not have been ascertained, whether there 
was any balance still due which could 
form the subject-matter of a decree under 
that rule. The preliminary decree has been 
succeeded by the final decree, and with- 
out the interposition of the final decree 
no decree under r. 6 for an ascertained sum 
could be made. Ido not overlook the fact 


‘that a decree- may take the form found 


in Jeuna Bahu v. Parmeshwar Narayan 
Mahtha (1) but that does not affect the 
point under discussion. It is clear tlfat the 
position is not, as suggested, that of there 
being two co-ordinate, -even if not wholly 
concurrent, methods of enforcing the pre- 
liminary decree. D 

But there is the further difficulty that 
a decree under r. 6 involves an adjudica- 
tion dg, aan which up to that point 
have not been determined férit isnot in 
every case of mortgage thata plaintiff hag 
a right to a pergonaé deeree. The sum 
due to him no doubt hasbeen ascertained 
but for the purpose of d decree ‘under r.6 
matters have yet to be determined which 
would not have been relevant to an adjudi- 
cation upon the plaintiff’s rights against: 
the property. Upon such fugther adjudi- 
cation as the case may require a decree 
under r. 6 may be made but that is not by 
way of “enforcing any existing judgment 
or decree. This to my ntind is the expla- 
nation of the use of the word. “may” in 
r. 6, which does rfot of itself necessarily 
exclude the application of Art, 183. 


fo 


The same comment may bemade on the 
argument that because the application is 
for a decree, Art. 183 cannot apply. Though 
the form of selief asked for may be a factor 
jn determining the nature of the applica- 
tion it is nef the sole or a conclusive factor 
when the real question is whether the 
application is to enforce an exisfing judg- 
ment or decree. 

I concur with the learned Chief Justice 
in the replies to be given to the question 
‘referred. ° : 

Mukerji, J.--The factsof the case which 
has given rise to this Reference are clearly 
set forth in the Order of Reference and 
need not be re-capitulated. The question 
referred for our decision is whether the case 
of Bishwambhar Saha v. Ram Sundar Kai- 
barta ‘Das (3) so far as it decides that Art. 
181 of the Limitation Act doés not apply to 
an application under O. XXXIV, r. 6, C. 
P. C., was rightly decide. The learned 
Judges who have made this Reference 

_ differed from the decision in that case upon 
the following questions :— — o. 

1, Whether there is any period of limi- 
tation in respect of any application for a 
' decree under O. XXXIV. r. 6; and 
` 29, Whether Art. 181 of the Limitation 
Act applies to an application under O. 
XXXIV, r. 6, C. P. C., where no other Article 
applies. IN 

Much of the contentions of the parties 
in the case proceed upon the analogy or 
otherwise as between an application under 
O. XXK1V, r. 5 (2), O. P. O., or rather what 
may-be said to be its predecessor, that is 
to say, s. 89 Of the Transfer of Property 
Act, and an application under O. XXXIV, 
r. 6, UO. P. ©. Consequently, if is neces- 
sary to examine the state of the law as 
regards limjtation ewhich relates to the 
former. i 

There were conflicting decisions on the 
question as to ‘vhefheran application for 
an order absolifte for sale under s. 89 of 
the Transfer of Property Act was govern; 
ed by Art. 178 or Art. 17% of the Limita- 
tion Act of 1877 or whether there was 

‘any period of limitation forsuch an appli- 
cation. These zArticles corresponded to 
Arts. 181 and 182 of the Limitation Act of 
1908. The preponderance of authgrity was 
in favour of the view thatsuch an appli-. 


cation was not°governed by any Article, 


of the Limitation Act; see Ajudhia 
Pershad v. Baldeo Singh (16), Tiluck Singh 


(16) 21 O. 818; 10 Ind. Dec. (N. s.) 11769 


FPRANOIS HIGGINS PELL V. MINNIE GREGORY, 
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(89 I. O? 1925) 
v. Parsotein Proshad (17), Tara Prosad Roy 
v. Bhobodeb Roy. (18), Akikunnissa “Bibee. 
v. Roop Lal Das (19), Ranbir Singh v. Drig-. 
pal (20), Mahabir Prasad v. Sital Singh (21), 
and Baimanekbai v. Manekji Kavasji (22)! 
«For a contrary view reference may be made» 
to the cases of Oudh Behari Lal v. 
Nageshar Lal (23), Chunni Lal v. Harnam 
Das (24) and Bhagwan Ramji v. Ganu (25). 

The former view proceeded mainly upon? 
three propositions. . | af 

Firstly, that such an application was not 
one under the C..P.C., to which “only 
Art. 178 applied: 

Secondly, that it relates to an action which 
the Court ough} to take ofits own motion, 
whether the party applies or not; and 

Thirdly, that it isnot an application for 
the execution ofa decree, because until the 
order absolute was made under s. 89 of the 
Transfer of Property Act, there was no 
decree capable of execution, and it was of 
the nature of an application in a pending 
suit the cause of action, for which arose 
from day to day until the suit was at 
an end. 

To take the last ground first, the Privy 
Council in the case of Harendra Lal Roy ` 
Chowdhury v. eMaharani Dasi (26) took . 
the view that an application under s. 89 
was a petition for realization of the decree 
by the sale of the mortgaged properties, 
In so far as it gould be so regarded, “it 
was,” to quote the words of Sir Lawrence 
Jenkins, C. J., “not unfair to say that it 
is gn application to enforce a judgment, as _ 
being either a proceeding in execution 
of a decree or a proceeding for judicial 
rebief under a decree,” Amolak Chand Parak 
v. Sharat Chandra Mukherjee (5). This was 
a case in which the decree hæl been passed 
Dy, the High Court and it was held in the 
casa that the application came, under Art. 
1% of the Limitation Act of 1908. An 
appeal was preferred to the Privy Council 

(17) 22 ©. 924; 1leInd® Dee. (xN. s.) 612. . : 

(18) 22 C. 931; 11 Ind Dee. (x. s.) 617. 

(19) 25 C_133; 13 Ind. Dec. (N. s.) 90. 
(20) 16 A. 23; A. W. N. (1893) 198; 8 Ind. Dee. (x. 


a 19 A, 520; A.5W.N. (1897) 137; 9 Ind. Dee. (8. 


(22) 7 B. 213; 4 Ind. Dec. (N. s.) 144. 
(23) 13 A. 278; A. W. N. (1891) 83; 7 Ind. Dec. (x. 


174. 

ase!) 20 A. 309; A, W. N. (1898) 40; 9 Ind. Dee. (x. 

oo4. 6; 

pe? 23 B. 644; 1 Bom. L. R. 136; 12 Ind. Deo. (x. 
e 


(26) 28 I. A, 89; 5 O. W. N. 536; 28 ©. 557; 11 M. 
J. 171; 8 Sar. P, Ò. J. 48 (P. C.).- 
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agains® this decision but it was dismissed; absolute for sale ins. 89 and the distiection ‘ 


Munna Lal Parruck v. Sarat Chunder made in the explanation to. the definition 


. Mukerji (6). An application for an order of “decree” as contained in s. 2 as between. 


absolute unders. 89 has also been held by a preliminary anda final decree has been 


“the. Judicial Committee to be an applica- to make, inthe case of a mofussil decrees 


tion for the execution of the preliminary “Art. 181 efpplicable instead of Art. 182 to 
deeree or decree nisi under s. 88, Batuk an application for a decree for sale under. 


Nath v. Munni Dei (7) and; Abdul Majid O. XXXIV, r. 5 (2), C. P. ©., such an appli- - 


¥. Jawahir Lal (3) and so ‘governed by cation being an application in the suit for 
At. 179 ofthe Limitation:Act of 1877, and a final desree and not an application for 


_ in the latter case an application for an execution [Gajadhar Singh v. Kishen Jiwan 
e 4 iJ 


ordersabsolute for sale under s. 8) was Lal (14)]. | 
treated asan application for directing en- Similar conflict existed as to “the period 
forcement of the order nisi, The third of limitation, if any, for a decree fr the 
grojind, therefore, can no longer be main- balance under s. 90 of the Transfer of 
tained as sound. o “Property Act. In Allahabad the view was 
Then as to the second groutfd, ifthe ap- taken that an application to obtain a 
plication be one for ‘the execution of the decree under s. 90 cannot by any straining 
decree nisi or for enforcement of a relief of language be considered to be an.appli- 
granted thereby, it stands to reason that cation for the execution. of a decree under 


it is optional with a party to seek for itor s. 88; that it isan application for a subsidi- < 


not. In. this connection I entirely agree ary decree, that it is undoubtedly an appli- 


with the opinion expressed by Coxe, J., in cation in execution proceedings but is not . 


the case of Beni Singh v..Barhamdeo Singh an application for the execution of the 
(27) where he observed as follows:—“Under principal decree, and that Art. 178 of the 
O. XXXIV, r.5 the Court, hot only is not Limitation Act of 1877 applied to it; Ram 
bound to proceed with the case, butcannot Sarup v. Ghaurani (12) and the cases cited 


do so unless an application,is made to it. in the judgment in that case. In Moham-: 


The parties are at- perfect liberty to drop mad Iliifat Husain v. Alimunnissa (2) it 
the proceedings,...the Court has no jurisdic- has been held that an application under 
tion to direct the sale.” . 0. XXXIV, r. 6,0. P. C., is not one forthe 

As regards the fitst ground, the provision execution of the original decree or sale 


Pa 


as to mortgage suit having beenremoved butis an application in the original suit - 


from the Transfer of Property Act to the for anew decree. This Court in the case of 
Code of Civil Procedure, 1908, it is no longer Rahmat Karim v. Abdul Karim (29) held 


possible to contend that applications of this that that Article was not applicable as the ` 


class are not under the provisions of the application was not under the C. P, ©. In 
©. P.O. : the case of Bishwambhar Salta v. Ram Sun- 

Some of the results of the decisions *of dar Kaibarta Das(3) which was a case decid- 
the Judicial Gommittee referred to above ed under the Code of 1908, it was contended 
may thus be summed up:—-The preliminary that the decision in the case of Rahmat 
decree Or decree nisi passed wonder s.830f Karim ve Abdul Karim (39) could no 
the Transfer of Property Act is executable, longer be regarded as géod in view of the 
in order to obtain theorder‘absolute under transference of the provisions relating to 
s; 89 steps have to be daken in execution; mortgage suits fron? the Transfer of 
and to such an application Art. 182 or Art,” Property Act to the ©, P.C.in 1908. This 
183 will apply as thedecree happens to be *contention was overruled on the authority 
of a mofussil Court or of the Original Sideof of certain obs&rvations “contained in the 
the High Court [Mohammad'Husath Saib v. decision of Madhab Moni Dasi v. Pamela 
Abdul Kareem Saib (28)] The result attain- Lambert (30). In thaé case- it was laid 
ed by the transference of the provisions down that previous to the passing of the 
of the Transfer 6f Property Act relating to Limitation Act (IK of 1908} and the C. P.. 
suits on mortgages into O. XXXIV of the C.(Actêf of 1908) there was no rule of limita- 


C. P. C., 1908 and the amendments made by tion applicable to an application for order. 


requiring a decree for sale to be passedin absolute ofa decree nist made under s, 86 
O0. XXXIV r. «5 (2) instead of an order (sg) 340,672; 6 0. Lid. 119; 110. W.N.674. > 
(27) 28 Ind. Oas. 211; 22 O. L. J: 66; 190. W.N.473. (30) 6 Ind. Cas. 537; 37 C. 796; 15 0. W. N. 337; 12 
(28) 29 Ind. Cas, 237; 39 M. 544; 17 M. L. T. 424. O. L. J. 328% DAN 


t, 
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of the Transfer of Property Act (IV of 
1882) that the Limitation Act (IK of 1908) 
dogs not profess to provide for all kinds of 
applications whatsoever, that it does not 
apply to an application to-a eCourt to do 


what the Gourt has no discretich®to refuse ° 


and thatit is notapplicable to gh applica- 
-tion tothe Court to terminate a pending 
proceeding the final order in which had 
been postponed for the benefit of the de- 
fendant or the conveninence of the Court. 

s regards these profositions it may be 
observed that the reasons that were given 
by thé learned Judges as to why the 
Limitation Act (IX of 1908), should not be 
taken as applying toan application of this 
nature, can no longer be regarded as sound 
in the view that has. been taken of an ap- 
plication under s. 89 asimentioned above, 
with regard to which it used to be held 
upon similar reasons at one time that no 
period of limitation was applicable. The 
judgment in the case after expressly 
stating that. it was not necessary to 
decide whether the C. P. ©. and Limi- 
tation Act of 1908 applied to the case 
or not, went on to lay down that Art. 181 
_of the Limitation Act of 1908 did not 
govern an application for order absolute 
“under O. XXXIV. r.3 of the C. P. O. of 
1908. This part of the decision, therefore, 
was clearly obiter. The learned Judges 
who decided the case of Bishwambhar 
Saha w. Ram Sundar Kaibarta Das (3), 
were of opinion that what had been held 
in Madhab Moni Dasi’s case (30), to apply 
to O. XXXIV, r. 3 was also applicable to 
O. XXXIV, r. 6 as both the cases were 
strictly parallel and “the rule of law and 
justice which “was the ratio decidendi ap- 
plied equally to both the cases. The deci- 
sion in theecase Ë BishwamBhar: Saha 


v. Ram Sunder Kaibarta Das (3) is founded . 


upon the obsegvations in Madhab Moni 
Dasi’s case (30), to whith T have already 
referred and which for thereasons I have 
given cannot now be regardgd es sound. $ 
` Thus then we arrive at the conclusion 
that it is no longer possible to contend 
that thêre is no period of limitation for an 
application finder O. XXXIV, r. 6 just in 
the same way as it cannot be contended 
that there is none for an applicatien under 
O. XXXIV, r. 5 (2). The application is 
governed by the Limitation Act; ands 48 
of the CO. P. ©. not applying to it, Art. 
"181 would.apply unless some other Article 


applies, h Ps 


FRANOLS HIGGINS PELL V. MINNIE GREGORY, 
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Sir Benode Mitter appearing fer’ the 
appellant conceded that he was unable to 
contend that there was no period of limita- | 
tion in respect of an application for as 
decree under O. XXXIV, r. 6: He how; 
ever contended that Art. 181 was not 
applicable because Art. 183 applied to the 


‘case. ~ 


The question referred to us isnot whes 
ther the decision in Biswambhar Saht’s 
case (3), in sofar asit decides that there 
is no perictl of limitation for suoh an 
application, is ri&ht. If that was the 
question we might have answered it 
without any further ‘discussion. The 
question is, ¢whether that decision is 
right in so far as it says that Art, 181 
does not apply. To‘ decide this question 
we must go further and decide whether 


_Art. 183 applies or not; for s. 48, ©. P. O. 


admittedly not applying, we must find 
that no other Article applies, and Art. 183 
is said to be the only Article which applies. 

Article 183 runs thus:—“To enforce a 
judgment, decree or order of any Court 
established, by Royal Charter in the 
exercise of its Ordinary Original Civil 
Jurisdiction or, an order of His Majesty in 
Council.” : 

To attract the operation of this Article 
there must be a judgment, decree or order 
capable of being enforced; and the real 
question, therefore, is whethex an applica-- 
tion for a decree under O. XXXIV, 
1. 6 is one for enforcing. the preliminary 
detree passed under O. XXXIV, 1.4, It 
is contended that the relation between a 
decree under r. 4 and one under r. 5 (2) 
is*the same as between a decree under 
the former rule and one under r. 6, and 
it is urged that if an application for a 
deeree under r. 5 (2) may be régarded 
ag one for enforcement of the” judgment 
or decree under r. 4, as it must be in view 
of the decision in eAmolak Chand Parak 
v. Sharat Chantlra Mukherjee (5), affirmed 
by the- Judicial Committee in Munna Lal 
Patruckv. Sarat Chunder Mukerji (6), an 
application for a decree under r. 6 must 
also be similary regarded. It-is urged 
fhat if there ig no liberty reserved in the 
preliminary decree for applying for a decree 
for the balance, that relief must be treated 
as having been refused and would be barred 
in view of s. 11, Exp. 5 of the Code; 
and that, therefore, when the mortgagee 
makes the application for a decree under 
r. 6 he exercises the liberty granted to 


ae À, a || 1% 
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him by the judgment or decree previously 


passed and is, therefore, enforcing the same.. 


Now, we are not concerned. in the present 
case with a decree of the character that 
"was before the Judicial Committee—a 
combined decree not following the forms 
in the Appendix in the First Schedule to 
the Code in the case of Jeuna Babu-v. 


Permeshwar Narayan Mahtha (1) and we 


aye not in the present case concerned 
witk those considerations which may perhaps 
arise in the case of such combined decree. 
The relevant passage in the detree before 
us runs in these wortls:—‘And it is 
further ordered and decreed with a like 
consent that if the money to arise by such 
sale shall not be sufficient fer: the pay- 


ment. in full of the amounts payable to, 


the plaintiff and the defendant Harry 
Jones under this decree the plaintiff or 
the defendant Harry Jones as the case 
may be shall be at liberty to apply fora 
personal decree for the amount of the 
balance.” Now the forms prescribed in 
the Appendix D of the First Schedule of 
the ©. P. ©., fora preliminary decree for 
sale and a decree for balance are respec- 
tively Forms Nos. 4 and 11. ` 

Form No. 4 runs thus:—}t .is hereby 
declared that the amount due to the plaint- 


. if on account of principal, interest and 


costs calculated up to the day 
of 19 is rupees _ and that 
such amount shall carry interest at the 
‘rate of per cent. per annum—until 
realization, and it is decreed as follows :— 
(1) That if the defendant! pays into 
Court the amount so declared’ due.on or 
before the said day of 19 , the 
“plaintiff shall deliver up to the defendant, 


“or to such person as he appoints, all 


| 


r 


documents in his- possession or power 


relating to the mortgaged property, and: 


shall, ifeso fequired, re-transfer the pia, 
perty to the defendant free from the mort- 
gage and from all incumbrances created 
by the plaintiff or any pefson claiming 
under him (where the plaintiff claims by 


derived title add “or by thoseundex whom’ 


he claims”). (Where the plaintiff is in 
possession add “and shall putthe defendant 
in possession of the property’). 

(2) That if such payment is not made 
on or before the said “day of 
19 , the mortgaged property or a suffi- 
“cient part thereof besold and that the pro- 
ceeds of the sale e(after defraying thereout 
the expenses of the sale) be paid into 
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Court and applied in payment of what is 
declared due to te plaintiff as aforesaid 
together with subsequent interest arid sub- 
sequent costs, and thatthe balance, if any, 
be paid to the defendant, . 


(3) That if the net proceeds of the sale ° 


are insuffiéient to pay such ambunt and 
such subsequent interest and costs’ in full, 
the plaintiff shall be at liberty to apply for 
a personal decree for the amount of the 
balance. 

Form No. 1) runs 
the net proceeds of fhe sale held under 
the final decree for sale passed in, this 
suit on the day of 19 , and 
now in Court to the credit of this suit, 
amount to Rs. Y, and there is now due to 
the plaintiff the sum of Rs. X...interest 


thereon at the rate of 6 per cent. per 
annum from the day of 19 , 
to this ‘day, and also the sum -of Rs. for 
his costs of this suit subsequent to the 


decree, making a balance due to the plaint- 
iff of Rs. Z. And whereas it appears to 
this Court that the defendant is personally 
liable for the said balance. 

It is hereby declared as follows :— 

(1) That the said sum of Rs. Y be paid 
out of Court to the plaintiff. 

(2) That the defendant do pay to the 
plaintiff the saidsum of Rs. Z with interest 
thereon at the rate of 6 per cent. per 
annum from this day to the date of realiza- 
tion of the said sum. 

It is clearfrom these forms as well as 
the rr. 4,5 and 6 of O. XXXIV that the 
decree passed under r. 4 directs that in 
default of the defendant paying in aceord- 
ance with the decree mentioned in ‘cls. (a), 
(b) or (c) of r. 2 the Couft shall passa decree 
forsale and also directing that in default 
of 
therein, the*mortgaged propert or a suffi- 
cient part thereof be sold and the direction 
thus given takes effect og tha happening of 
the contingency, and when the contigency 
happens it is obligatory eon the Court to 


piss a decree under Y. 5 (2). Under a” 


decree passed under re4 a liberty is also 
reserved to the plaintiff to apply for a. 


decree underr. 6. Wher? such an ‘applica- 


tion is made the question whether such a 
decree should or should not be passed has 
to be deced. It is not as if the latter 
decree has to be passed sas. a matter of 
course :it has to be fownd ‘that the net 
proceeds of the sale held under the decree 
under r. 5 are insufficient and that the: 
e 


thus :— Whereas, 


the defendant paying as mentioned ` 


. 14 sy 
balance is legally recoverable: and, this 
may» give rise to such questions as- to 
whether the mortgagor is under a personal 
liability or whether the mortgagee is not 
> precludede by the terms of the mortgage 
* from realizing his dues otherwise than out 
of the property sold or whethes the right 
to enforce such liability has been extingu- 
ished by the Statute of Limitations’ at the 
time the suit was instituted. The relations, 
therefore, as between decrees under r. 4 
„2nd underr. 5 (2) aud as between decrees 
“under the former rule and under 1. 6 are 
fundamentally different. In one case it is 
an enforcement of the decree or the 
judgment previously passed, and in the 
other case though the mortgagee comes 
“under the decree to avail of a liberty, he 
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That being so, in my opinion, Art. 181 
must apply to such an application; and in so 
‘far as the case of Bishwambhar Saha v. Ram 
Sundar Kaibarta Das (3) decided thatit did 
not, it was not rightly decided. Ie 

Sanderson, C. d.—The result is that 
in pursuance of the. provisions of r. 2, Chap. 
VII of the High Court Rules, we return the 
case with an expression of our opinion upon 
the point of law referred.to the Full Bench, 
for final adjudication by the Division Coftrt 
which referred it. 

The appellant must pay to the respondent 
her costs of this «Reference. 

Z. K. Case returned. 


~ 
ee e 


--geeks to obtain something which the. 


previous decree did not give him. He 
comes to enforce a right or seek a relief 
which he had independently of the previous 
decree. He comes under the previous 
decree only in the sense that the right or 
-relief has been put off by it until the 
happening of certain events. Seeking to 
-avail of a liberty for applying for a relief 
` is different from enforcing a judgment or 
decree ; the judgment or decree not having 
-granted the relief but only the liberty to 
apply for it. a | 
< “Ag regards the contention that the right 
is created by the decree because in the 
absence of a liberty reserved thereby the 
right to make an application for a decree 
underr. 6 is lost to the mortgagee, there is 
anthority for the proposition that the 
-Court cannot refuse an order under this rule 
simply because no provision is made for 
it in a decree for sale : Sonatun Shah v. Ali 
Newuz Khan (31) and Musaheb Zaman Khan 
v. Inayat-ul-lah (11). Those cases were 
decided when Exp. IlI to se13 of the C. 
P. C. of 1882, Gorresponding to Exp. V of 
s. 11 of the present Code was in force. 
This explanation, ^n nay-opinion, does not 
stand in the Way, for the proper time for 


° granting the relief accordjng to the rules 


is.only after the gonditi$ns requisite fora 
| decree under r. 6 come into being. The 
. position of coume would be different if 

the issue has been considered and granted» 

or refused at the time of the first decree, 
- Eor these reasons I am of opinign that the 

application is not one for enforcing a decree 

or judgment or order and is not governed 
- by Art. 183. 4 


(81) 16 O. 423; 8 Ind, Dee, (N. s.) 278. 
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NAGPUR JUDICIAL COMMIS- 
TT SIONER'S COURT. 
First C1vIL APPEAL No. 52 of 1924. 
February 25, 1925. 
Present: —Mr. Baker, J. ©. 
DINA AND ANOTHER—PLAINTIFFS— 
APPELLANTS 
3 VETSUS 
- GUJABA—Derenpant No. 2—. 
RESPONDENT, 

Specific Relief Act (I of 1877), s. 27--Agreement of 
sale—Suit for specific performance—Decree —Inter= 
mediate conveyance, whether binding on vendee. 
` Where a suit for specific performance of a contract 
to sell immoveable property is decreed the title of the 
decree-holder relates back tothe date of the agree- 
ment, on which the suit is based, and the decree can- 
“not be rendered nugatory by any intermediate con- 
veyance. [p. 15, col. 1] 

A mortgage executed by a vendor after the date of 

ethe agreement to sell, the mortgagee taking with 
notice of the ‘agreement, is not, therefore, binding on 
the vendee who subsequently obtains a decree for 
specific performance of the agreefhent. [p. 17, col. 1.] 

a Joharmull Bhutra v. Bhupendra Nath Basu, 67 Ind. 
Gas. 108; 49°C. 495; 34 O. L. J. 79; (1922) A. L R. (O0) 

e412, followed. s 

Appeal against a decree of the Sub- 
ordinate Judge, eBalaghat, dated the 31st. 
January 1924, in Civil Suit No. 57 of 1923. 

Mr. Abdul Rahim Khan, for the Appel- 

lants., yah l 
Mr. M. R. Bobde, for the Respondent, 
e K 5 


JUDGMENT.—The plaintiffs, who are 
mortgagees from one Bhiku Patel of an 
8-annas share “in Mouza Budbuda, mahal 
No. 5, and of 1 anna 4-pies share in Mouza 
Narodi, sued for foreclosure: of the mort- 
gage. Defendant No. 2, Qujaba, whois the 
contending defendant in this case, is a pup- 
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chaser from Bhiku for his l-anna 4-pies 


-share tin Mouza Narodiby'a contract made 


previous to the defendant No. l's mortgage. 
The date of the mortgage is 16th June 
1917. As Bhiku did not execute the sale- 
deed, the defendant No. 2 sted him for 
specific performance in Suit No. 31 of 1917 


and obtained a decree on 24th October., 


1917 for specific performance;:anda sale- 
deed was executed, Gujaba being already 
in“ possession under the previous mort- 


gage. Aa : 
The lower Court held that the plaintiffs’ 


_ ent Gujaba. . 


mortgage was not’binding on defendant 
No, 2 as the plaintiffs took their mortgage 
with notice of the previous contract of sale 
bétween the mortgagor Bifiku and the 
defendant No. 2. Their claim' against him 
was, therefore, dismissed and a decree 
passed against defendant No. 1 only aS 
he admitted the claim, The plaintiffs 
appeal, \ Í 

Although the judgment of the lower Court 
is long and the record is bulky, the. only 
question in this case is comparatively simple 
one. We are not concerned with the mort- 


. gage of the 8-annas share of the other vill- 


age Budbuda, nor are we in: this appeal 
concerned with the questiop of the redeni- 
tion by the plaintiffs of the defendant 
No. 2’s previous mortgage of the share of 1- 
anna 4-pies share of Mouza Narodi, because 
although the lower Court has gone at some 
length into that question it has finally held 
in para. 15 of its judgment that “the plaint- 
iffs have not only not paid Court-fee stamp 
on the claim for redemption but they have 
not filed any written statement containing 
that claim, nor is the plaint amended so as 
to include that claim.” We are, therefore, 
not concerned with this point, and the 
sole question in this appeal, which is com- 
parativély a simple one, is whether at the 
date of the? plaintiffs’ mortgage there “was 
a subsisting contract for salé between the 
mortgagor Bhiku and the e present respond- 

Gujaba obtained a decree for specific per- 
formance of that contract. of’ saleon th 
October 1917, but it is settled aw that 
title in the case of a suitor: specific per- 
formance relates back to the date of thé 
‘agreement on which the suit is based and 
‘the decree cannot be rendered nugatory by 
intermediate conveyancess: cf. Joharmull 
Bhutra v. Bhupendra Nath Basu (1). 


(1) 67 Ind. Cas. 108; 49 O. 495; 34 C. L. J. 79; (1922) 
ALR, (0) 412, 


~. 
` 
. 
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It is also admitted in the present case, 
that the contract tö sell l-anna 4-piesshare ° 
of Mouza Narodi to defendant No. 2 was 
made in 1916 prior to the plaintiffs’ mort- 
gage. According tothe defendant it was 
made about ¢he 30th of August 1916. Is 


“has been®dntended on behalf of- the plaint- 


ifis that 4 was made in November 1916, 
this being based on the fact that the de- 
fendant has admitted in his deposition 
that the agreement was that an application 
for sanction to transfer the sir land shoul 
be made within a Week after the contract 
and as the defendant Bhiku’s ‘application 
to the Deputy Commissioner for sanction to 
transfer the sir is dated 28th November 
1916 (Ex. P-18), itis argued that the con- 
tract must have been made a week before 
that time. I do not myself see that it 
makes much difference in this case, whe- 
ther the-contract was made in August 1916 
or November 1916, as in either case it 
would be before the plaintiffs’ mortgage, 
although the learned Pleader for the 
appellants has argued at some length that 
it does make a difference because at, the 
time the contract was made Bhiku was 
pressed by creditors and, therefore, it was 
necessary that Gujaba should pay the 
‘money as soon as possible in order to re- 
lieve Bhiku from his difficulties, and the 
TA fell through because he did not 
0 so. $ 
It has been argued on behalf of the 
respondent that the defendant Gujaķha had 
no knowledge as to when the application 
for sanction to transfer the sir was made 
by Bhiku and, therefore, it cannot be said 
that the contract took place only a week > 
before the application was made. I do not 
propose to go into the evidence regarding the 
plaintiffs’ knowledge of this contract, 
which hat been sufficiently gealt with by 


the Subordinate Judge; there is ample 
evidence to show that.. But there is a clear 
admission of plaintiff No. (P. W. No. 8) to 


the effect that he knew “that Bhiku had 
sold the share of Narodi to Gujaba anā 
that the mortgage was executed because 
that agreement to sell was never carried 
into effect. This willbe found at bage 15 
of the printed book in his *examination- 
in-chief, It will be thus seen that the 
existen@ge of the contract of sale between 
Bhiku -and Gujaba is admitted and that 
it was to the knowledge of the plaintiffs, 
The sole questiog in his appéal is.whe- 
ther the contract was in forceat the date 
® 
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eof the mortgage, the plajntiffs’ contention 
being “that the defendant Gujaba had put 
an end to the contract by imposing impos- 
sible conditions, and that he was not ina 
position to fay the money, Rs. 4,000. It was, 
of course, held in Suit No. 31 of {917 that 
the contract was in existence ang Gujaba 
was given a decree for specifi perform- 
ance, but as the plaintiffs were not parties 
to that suit ‘they admittedly‘are not bound 
by that decree and they are entitled to 
reise this contention. , 
. It is contended that the lower Court is 
wrongein holding that this contention that 
Gujaba put an end to the contract in May 
1917 by imposing the condition that Bhiku 
should take surrenders from the tenants 
of the khudkasht land, to whom parchas 
had been granted, which was an impossible 
condition, was never put forward in Suit 
No.31, and reference is made to para. 7 of 
the judgment in that suit, which is Ex. 
No. 2 D-2. On reference to that judgment 
it will appear that in the written state- 
ment the defendant stated that on 24th 
May 1917 or on’ 25th May 1917 the defend- 
dnt (Bhiku) met the plaintiff (Gujaba) at 
Balaghat and-asked him to take the con- 
veyance, but the plaintii refused saying 
that he would pay Rs. 3,000 only, and 
finally in June refused: to purchase the 
property. In para. 7 of that judgment it 
is stated that “the defendant alleges that 
. plaintiff attempted on 24th May 1917 or on 
25th May 1917 to vary the contract by 
offering: Rs. 3,000 only” and that the 
final withdrawal’ was in June, Some re- 
ferenc8 is made to Gujaba wanting Bhiku 
to take surrender of some land trom a 
tenant. “It will appear that the case, now 
- put forward that there was a definite 
rupture on 24th May 1917 becanse of the 
defendant Gejaba endeavouring to impose 
an -impossible condition, was not’ put 
forward in the way m which it is now. In 
this connection eit is particularly note- 
worthy that the eXtracts from the diary of 
Uderaj (P. W. No. 9), whichfare now put 
in showing that the contract was’broken in 
May, were not put in,in that suit although 
Uderaj admijts at page’8 of the paper book 
that the diary was then in ‘his possession, 
but he did not then’ produce it in that suit 
and it was never mentioned. Thisis quite 
. sufficient to dispése of-the entries in the 
diary. Apart front this the Subordinate 
Judge has pointed ou? that they are them- 
selves of a suspicious nature,’ ag will also 
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appear from the further statement of Ude- 
raj in cross-examination. ° i 

The connection of defendant No. 2 and 
Bhiku had not begun with this contract 
of sale. There was a former contract iñ 

dune 1914 forthe sale of 8 pies out of the- 
village share, and as this was not. carried 
-out Gujaba brought a suit for specific per- 
formance (No. 34 of 1915), which was com- 
promised on 13th June 1916, when Bhikwe 
passed to him a mortgage with possession, 
which. is Ex. 2 D7, Under the terms’ 
of that document jhe amount was fo be 
“paid within two months- and subsequently: 
the present contract of sale, which is 
oral and admitted by Bhiku and the plain- 
tiffs and is faftther proved by Bhiku’s ap- 
plication to the Deputy Commissioner, was 
entered into. The fact that thére were 
certain negotiations going on between the 
parties as tothe inclusion of the khudkasht 
land in the sale, does not show that the 
contract was broken or came to an end. | If 
Gujaba had broken the contract and did 
not wish to purchase the share in May, as 
is the present contention, although inthe 
former suit the final breach was alleged to 
have occurred in June, he would not have 
brougat a suitefor specific performance of 
the contract immediately afterwards, for 
that Suit (No. 31 of 1917) was decided on 
24th October 1917. 

As regards the allegation that the de- 
fendant No.2 had not the money to pay 
Bhiku, there is evidence, which the lower 
Court has believed, that he took Rs, 1,600 
of his own and Rs. 1,400 from.one Dina 
Patel to Balaghat. In these circumstances 
I agree with the lower Court in holding 
that no reliance can bé placed cn the 
evidence adduced by the plagniffs as to the 
breaking of the contract at Balaghat in 
Mas, and that many of the witnesses do 
net; appear to have been examined in the 
former suit and the entries in the diary 
were never mentiohed, although they were 
in existence and would have formed a good ` 
defence to the suit by Gujaba for specific 
performence of the contract, which was 
strongly contested by Bhiku. In -these 
eircwnstances have no doubt that the 
lower Court was right in. holding that the 
contract of sale between Gujaba and Bhiku, 
which is admittedly prior to the plaintiffs’ 
mortgage and ®f which they admittedly 
had knowledge, was never put an end to by. 
Gujaba and that it was-the défendant Bhiku 
who was putting obstacles in the way of 
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the execution of the sale-deed by refusing 
to ihglude the khudkasht land init, This 
being so the law is perfectly clear. 

The plaintiffs could only take and Bhiku 
could only convey such interest as he had 
in the property atthe date of the transfer, 
and their mortgage is subject to the equi- 
ties created in favour of Gujaba by the 
previous contract of sale. Gujaba’s decree 
for specific performance creates in him a 
tit relating back to the date of the agree- 
ment on which the suit is based. Whether 
that was in November 1916 or August 1916 
is immaterial asin eithtr case it is prior 
to the plaintiffs’ mortgage which was. in 
June 1917. The argument that time was 
of the essence of the contracteand that the 
contract fell through because B&iku required 
money immediately and Gujaba did not 
pay, does not carry much weight. The sir 
land could not be transferred without the 
sanction of the Deputy Commissioner ; 
hence until that sanction was obtained 
the contract could not be completed by 
the execution of the sale-deed and the pay- 
ment of consideration. The application for 
sanction to transfer was, as has already 
been stated, made on the 28th November 
1916, and yet on the plaintiffs’ case we find 
that negotiations between Bhiku and Gujaba 
were not broken off till May 1917, which is 
long after the sanction to transfer had been 
granted. The plaintiffs, who were not in pos- 
session of thaproperty, could not have been 
made parties to the suit for specific perform- 
ance of the contract and are entitled to chal- 
lenge its existence even though they arerepse- 
sentatives in interest of Bhiku. But the 
grounds on which this ‘contract is challenged 
were not those on which Bhiku hims&lf 
relied in defending the suit for specific 
performance, and, as I have already said, 
I attach’-much weight to the fact that he 
important evidence on which the plaintiffs 
now rely was not even produced in the 
former suit, though if was available to 
Bhiku, and has led me to discard it altoge- 
ther. 

The result is that the view of the lower 
Court appears to me to be quite® correct. 
The defendant Gujaba ig iw no way bound 
by the mortgage to the plaintiffs. He is it 
possession of the land and his title cannot 
be defeated by any conveyances made by 
his vendor subsequent to fhe date of the 
contract of sale, on which he obtained a 
decree for speeific performance. The suit 
against him was, therefore, rightly dismissed 
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by the lower Court. The appeal fails and 


is dismissed with costs ` paar 
Z. K. Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND EXECUTIQN of DECREE APPEAL . 
- No.6 of 1925. . 
March 19, 1925. š 
Present:—Mr. Daniels, J. ©. 
CHHOTEY LAL AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
VETSUS | 
SOHRAB ALI KHAN AND ANOTHER 
—-DEFENDANTS—RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 145— 
Attachment before judgment—Security for performance 
of decree—Dismissal of swit for default—Restoration 
—Surety, whether liable, 


An attachment before judgment of the property of - 


a defendant was released on security being given 
on his behalf. The surety hypothecated certain pro- 
perty for due payment by the defendant of any sum 
which might be decreed against him in the suit. If 
the defendant did not pay that sum in accordance 
with thé Court's order the Court was given power 
to realize the amount from the surety by sale of the 
hypothecated property. On one of the dates fixed 
for the hearing of the suit neither party was present 
and the suit was dismissed in default. The plaintiff 
appeared shortly afterwards and the suit was restored 
on the same day without notice to the defendant. 
Eventually the suit was decreed on compromise: 

Held, that the condition for which the security bond 
provided having come into existence the surety was 
liable for the payment of the decretal amount, and 
that the intermediate order of thg signed of the 
suit followed by its restoration did not affect the 
liability of the surety. [p. 48, col. 1.] f 

Raj Raghubar Singh v. Jar Indra Bahadur Singh, 
55 Ind, Cas. 550; 22 O. ©. 212; 6 O. L. J. 682; 38 M. L, 
J. 302; 18 A. L. J. 263; 22 Bom. L., R. 521; 42 A, 158; 
461. A. 928; P3 L. W. 82(P. @.), followed. 

Abdur Rahaman v. Amir Sharif, #1 Ind. Cas, 229; 
45 O. 780; 22 O. W. N. 927, distinguished. 

Appeal against a jwdgment and decree 
of the District Judge, Ganda, dated. the 
10th December 1924, upholding that of the 
Subordinate Judge, Gonda, dated the 1848 
January 1924. ” : 

Mr. A. P. Sen, for the Appellants, 

Mr. H. Husain, for tHe Respondents. _ . 

JUDGMENT.—The question in this 
appeal is whether a security bond given 
by the first respondent, Sohrab Ali Khan, 
forthe due compliance by the judgment- 
debtor, respondent No. 2, with the decree 
that might be passed in the suit is enforce. 
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. able or not. The difficulty has arisen 
-by reason of the suit Having been at one 
time dismissed fcr default but immediately 
afterwards restored. The claim was for 
Rs. 3,500. ° At the time of filing the suit the 
*plaintifis, who are the appellants in this, 
Court, applied for attachment before judg- 
ment under O. XXXVIII, r. 6, CO. P. C. 
Notice was issued to the judgment-debtor, 
and attachment before judgment was order- 
ed, but on security being given on behalf 
of the judgment-debtor by the first respond- 
ent it wag released. The terms cf the 
security bond are important, as it is on 
them that the decision of the case depends. 
The terms of the deed are very clear. The 
surety hypothecated a zemindari share for 
dué payment by the judgment-debtor of 
the sum which might be decreed against 
him in the suit. ifthe judgment-debtor 

“did not pay that sum in accordance with 
the Court's order the Court was given 
power to realize the amount from the surety 
‘by sale of the hypothecated property. On 
one of the dates fixed in the case, 22nd Feb- 
ruary 1922, neither party was present in 
Court when the case was called on. It 
turned out, however, that the plaintiff was 
in attendance, but had been accidentally 
absent when the case was called on. On the 
very same day on which the order of dis- 
missal was passed, he put in an application 
for restoration which was allowed without 
even issuing votice to the opposite party, 
It is ¿probable that the case had already 
been restored before either the defendant 
or the surety knew that it had been dis- 
missed, . o. 

Looking at the terms of the bond it is 
quite clear that the ‘security was given for 
the performance of any decree which might 
be passed in the suit. The decree ultimate- 
jy passed iw the suit was a éompromise 
decree awarding Rs 2,500. The conditions 
for which the gecugity bond provided have 
come into existence 4nd the surety is 
clearly liable. The intermediate order of 
‘dismissal followed by regtosation cannot 
affect his liability, he Privy Council case 
of Raj Raghubar Singh v.Jat Indra Bahadur 
Singh (1) is similér in principle though 
the actual facts were different. The case 
relied on- by the Courts below, Abdur 
Rahaman v. Amir Sharif (2), w&s_ one of 


eo 
9 55 Ind. Cas. 550; 22 O. C. 212; 6 O. L. J. 682; 38 
M.U. J 302; 18 A. L. T?263: 22 Bom. L, R. 521; 42 A. 
"158; 46 L A. 228; 13 L. W. & (P. O.) 
(2) 44 Ind. Oas. 329; 45 O. 780; 22 O, W. N, 927, 
e 
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attachment before judgment, which, was 
held to come to an end by the dismissal 
of a suit by the Trial Court and not to be 
revived by filing of an appeal. In thise 
case I am dealing not with an appeal Wut 
with the ultimate decree of the Trial Court 
itself, and the case is not governed by 
0. XXXVIII, r. 9, but the terms of the 
security bond which clearly cover the facts 
before me. I accordingly allow the appga, 
set aside the orders of both the Courts 
below and direct the Trial Court to restore 
the decree-holder’g application for execu- 
tion and proceed to dispose of it in accord- 
ance with law. The decree-holders will get 
their costs in this Court and the Courts 
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below. Cos¿f ofthe Trial Court will abide 
the result. 
Z. K. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND Civit APPEALS Nos. 115 AND 116 

e OF 1924. 

February 24, 1925. 
Present:—Mr. Baker, J. C. 
NARAYAN—P.atntTIFF—APPELLANT 
VeETSUS 
BEHARILAL—Dsrenpant-—RESPONDENT. 

- Civil Procedure Code (Act V of 1908), s. 100, 0. XXI; 
r. 90—Appeal, second—Contention given up in first 
appeal, whether can be raised—Haecution of decree— 
Auction-sale set aside—Improvements by purchaser—- 
Compensation, whether can be claimed—Bona tides of 
purchaser, whether relevant—Judgment-debtor, liabi- 

lity of. 

An appellant is not entitled to raise a contention in 

second appeal given up by him in tle lower Appellate 
Court. [p.19, col. 1.) 
_ ofa person enters upon land as a stranger purchaser 
in execution sale and effects improvements thereon, he 
is@entitled to compensation therefor upon the sale 
being set aside irrespective of any question of his 
bona fides. [ibid] * è 

At any rate the gdod faith required in such a case is 
not anything more than an honest belief by the pur- 
epaser in the validity of his title. [p. 19, col. 2.] 

Even ugder equity the judgment-debtor is liable to 
pay the costs of the improvements, as the sale having 
been set aside he wall get the benefit of them. [ibid.} 

*: Appeal agaipst a decree of the District 
Judge, Nagpur, dated the 23rd November 
1923,in Civil Appeal No. 74 of 1923. 

Mr. Atmaram, Bhagwant, for the Appellant, 

Mr. A. V. Wazalwar, for the Respondent, 


JUDGMENT.—These dre cross-appealg 
arising out of the same judgment, 
e e y 
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“The facts are stated in the judgment of 
thelower Appellate Court. In consequence 
of the judgment of this Court setting aside 
the proceedings in execution of a decree, in 
which the judgment-debtor’s , Narayan’s, 
house was sold, the judg gment- debtor applied 
to the First Court for restoration to pos-° 
sesssion and for mesne profits claimed in 
the form of rent. That Court, while hold- 

aing the judgment-debtor was entitled to 

Mesne profits, held also that interest on 
the amount of purchase-money was due 
from him, and set off one amount against 
the other, and, therefor’, awarded him noth- 
ing as rent. "That point was given up in 
appeal, but the judgment-debtor has made 
this second appeal to this Ceurt against the 
order of the lower Appellate Court disallow- 
ing it. 

The lower Appellate Court says: “Iwill 
not deal with the question of rent as itis 
disallowed by the lower Court and ground 
No. 4 which raised that question is not 
pressed.” It appears, therefore, that the 
judgment-debtor gave up this contention 
in the lower Appellate Court. This being 
so, he is not entitled to raise it in this Court. 
His Appeal (No. 115 of 1924) will be dis- 
missed with costs. 

The other appeal is by the auction-pur- 
chaser and relates to the costs of the 
improvements to the house, which he claims 
to have made before restoring it to the 
judgment-debtor. The First Court allowed 
him Rs. 566-5-6. The lower Appellate Court, 
however, held that the improvements were 
not made bona fide and, therefore, disallow- 
ed them altogether, and found further that 
supposing them to be allowable the amoi 
came to Rs. 395-5-6. 

It is contended: on behalf of the seat 
purchaser tat he was a stranger and no 
party to the proceedings. He “began to 
make the improvements after the sale was 
confirmed and the application to set it a8ide 
dismissed and he wag yot bound to wait 
for the decision of the High Court in second 
appeal, 

It has been held by the Madras High 
Court in Mathinsa Rowthan v.*Apsa Bin 
(1) that ifa man enters upon land asa 
stranger purchaser in execution sale and 
effects improvements theréon, he is entitled 
to compensation therefor upon a reversal of 
such judgment and sale irrespective of any 
-uestion: of his bona fides. This judgment 


12 Ind. Cas. 444; 21M. L.J. 969; 19M, L., T, 


1) 2 M. W. N. 425; 36 M. 194 
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deals with the whole law on the subject 
and states that even if the above proposi- « 
tion is too broadly. stated, at any rate the 
good faith required does not go bey ond an 
honest belief in the purchaser ig the validity 
of his title. . 

The paoceedings to set aside the sale had 
failed and it was “only i in this Court that the 
execution® proceedings were set aside. 
Equity seems to be in favour of making 
the judgment-debtor to pay the costs of 
improvements, as he will get the benefit of 
them. I, therefore, vary the order of the 
lower Appellate Court by directing that the 
judgment-debtor should pay Rs..396-5-6 
before he gets possession. 

With regard‘to the purchase ‘money which 
the auction-purchaser has paid, he is, of 
course, entitled to get it back, but the 
question as to what has become of that 
money which is said to have been attached 
in execution by another creditor of--the.. 
judgment-debtor has not been considered . 
by the Courts below and I am not ina 
position to deal with it. The respondent 
will bear the costs of this appeal. 


G. R. D. Decree varied, ” 


ALLAHABAD HIGH COURT. 
Sreconp CIVIL APPEAL No. 1346 oF 1923. 
June 19, 1925, 

Present :—Mr. Justice Banerji. 

BIR AND ANOTHER——PLAINTIFFS—APPELLANTS 

VETSUS è 
GAJ ADHAR AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Agra Tenancy Act (II of 1901), s. 82—Occupancy 
holding—Suit for possession of portion of holding, whe- 
ther maintainable. 

A suit for possession ofa portiom of an occupancy 
holding by a person who alleges to be entitled to such 
portion is not maintainable in view of the provisions 
of s. 32 of the Agra Tenan@y Ac®. [p. 21,col.1.} 

achhey Lal v. Janki Prasad, 29 A. 66; 3A. L. J. 
735; A. W. N. (1903) 274 andeAshig Husain v. Asyhari 


° Begam, 30 A. 80; gf A. L.eJ. 809; A. W. N. (1908761, 


followed. 
Najibulla v. Gulsher Khan, 1 Ind. Cas. 594; 6 A. L. 


J. 343; 31 A. 318, referred tg. 

Second appeal against a decree of the 
District Judge, Benares, dated the 23rd 
of July 1928 ° 

Mr. kam Nama Prasad, forthe Appellants. 

Mr. K. Verma, for the Respondents. 

JUDGMENT.—Fhis is a plaintiffs’ 
appeal under the following circum. 


20 
stances :—The plaintiffs and the defendants 
are descended from acommon ancestor Puran- 
mashi. It appears that the parties are joint 
owners of severel occupancy holdings, and 
with respect? to three of them, Nos. 436, 
440 and 478 situated in Mduzg, Meohar 
in the District of Benares, the plaintiffs’ 
allegation is that many years eago the 


parties, namely, the plaintiffs or their 
ancestors on the one side, andthe de- 
fendants or their ancestors on the 


other, divided that holding among them- 
selves, and .that the plaintiffs’ share in 
the ocgupancy was as set out in Sch. 
B and the defendants’ as set out in Sch. 
C that the plaintiffs had in September 
1922 been dispossessed by the defendants 


hence the plaintiffs were entitled to be. 


awarded possession as their exclusive culti- 
vatory holding. The defence raised to 
this claim was that the plaintiffs and de- 
‘fendants were joint and that there had 
: been no partition whatever between the 
< parties, and that the share of the plaintifis 
\was 4. The defendants kept a discreet 
silence about their being in exclusive 
possession of that portion of the plots set 
out “in Sch In para. 3o0f the addi- 
tional pleas in the written statement the 
defendants said that the plaintiffs have 
filed this suit without any right or author- 
ity, and that this suit is not maintainable. 
The parties went to trial and the issues 
that I am really concerned with in this 
appeal. are Nos. 3 and 4, which are as 
follows :— 

3. Did the disputed plots detailed in 
list B below the plaint come to plaintiffs 
on private partition between the parties, 
and are plaintiffs entitled to get posses- 
sion over them with any damages and 
mesne profits, if so, what? A 

4, Is the disputed property held in 
éommon by parties and have plaintiffs no 
right to claim separate posgession of any 
share ? è 
“The Munsif found in favour of the plaint- 
jfis as to issue No. 3; andas fegards the 
4th issue also. The” result was that he 
ordered „the plaintiffs’ suit for recovery of 
possession as prayed? for to be decreed. I 
may mention that no issue was specifically 
framed or tried by the Trial Court with 
reference to the plea that the sit was 
not maintainablee The defendants went 
up in appealand the learned Judge found 
that the plaintiffs’ share in the holding 
was not $ but 4rd, He further found that 


BIR V. GAJADHAR, 


’ ° . 


-@ 4 

(89-1. 0.-1925] | 
no legal partition of the family, had 
taken place, and he dismissed the plaintiffs’ 
suit, The plaintiffs have now come up 
in second appeal. The plaintiffs contend 
that the Court of first instance found 
sin their favour, (1) that Puranmashi had 
two wives, and that the plaintiffs were 
descended from one and the defendants 
from the other, (2) that for at least 16 
years before suit plots Nos. 430, 436 and 478° 
had been in exclusive possession in equal 
shares by the plaintiffs or their ancestors 
and the defendantseor their ancestors, and 
further that this exclusive possession was 
so recorded until instructions were issued 
by the Board of Revenue, when the: Re- 
venue Authowifies declined to enter such 
division in the revenue papers (3), that the 
two parties although holding themselves 
jointly responsible for the entire rent of 
the holding to the zemindar, contributed 
their quota of the rent and separately 
paid that to the zemindar though a re- 
ceipt was granted in the name of all, (4) 
that the plaintiffs or their ancestors 
hypothecated such portions of the holding 
which were recorded in their names, and 
shortly before the alleged dispossession 
they separately sedeemed the property and 
obtained possession and, lastly that the 
defendants had disposessed them. 

The findings of fact arrived at by the 
lower Appellate Court are admitted to be 
that the plaintiffs had failed to *prove that 
Puranmashi had two wives, and further that 
no actual partition of the family property by 
metes and bounds had taken place. It was, 
therefore, contended by the learned Vakil 
for ethe appellants that these findings not 
traversing all the findings of the Court of 
first instance, could not be said to be such 
findings of fact as would throw thejr suit 
out*qf Court; that the partition Cee Gl 
by ¢he Judge was a legal partition of pro- 
perty which was really capable of partition 
by metes and houfids, and certainly an 


. occupancy holding was not such property 


abayt which there could be a suit for parti- 
tion or e regular partition which could be 
recognized between. the landlord and the 
tenants. He, therefore, submitted that I 
should frame fufther issues specifically on 
his possessory title and give him relief 
thereof. . 

The learned Wakil for the respondent: 
does not admit that contention. He s 
ports the decree ofthe Court below 
plea that a suit for possession of 
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of a-helding is not maintainable in the 
Civil Court by reason of s. 32 of the Agra 
Tenancy Act. In support of his contention 
“he has cited the case of Achhey Lal v. 
Janki Prasad (1) and the ease of Ashiq 
Husain v. Asghari Begam (2). In the first 
case two points were decided, viz. :— ` 
(1) Thata suit for a declaration even was 
of maintainable—that has been overruled 
© byethe Full Bench case of Najibulla v. 
Gulsher Khan (3)—and the second point was 
that in view ofs. 32 of the Agra Tenancy 
Act, a suit for possessio& of a portion of an 
occupancy holding was not maintainable, 
which has so far not been questioned, and it 
is impossible to distinguish the facts of that 
ease from thatofthe present dase. | 
With reference to the second case, al- 
though the facts are slightly different, I 
find thata Bench of this Court with refer- 
ence tothe contention put forward said: 
“Tt may be that the intention of the Legis- 
lature was to forbid the institution of a suit 
for the division of a holding as against 
the landlord only, but the language used 
in the said sub-section is general and does 
not give- effect to any such intention”. I am 
of opinion that this interpretation of s. 32 
„is binding on me. ° 
The learned Vakil for the appellants con- 
tends that asa bar to s. 32 was not pleaded 
distinctly in the Courts below, the respond- 
ents ought not to be permitted to plead 
that bar now. Secondly that the present 
suit was nota suit for partition of a hold- 
ing, but was a suit for possession of cer- 
‘tain land of which the appellants had been 
illegally dispossessed; and in support of his 
contention he refers to the case of Ked&r 
v. Deo Narain (4). He further con- 
tends that it ıs only when a person claims 
division “of a holding and a division of land 
both tegetHer which would be binding gn 
a landlord, that the Tenancy Act prohibits 
a suit. I am unable to aecept his conten- 
tion. I feel bound by the ‘rulings I have 
set out above. The case of Raghunath Kalwar 
v. Baladeen Kalwar (5) referred to by Mr. 
Ram Nama Prasad, has really no bearing. 
The result is that I disnviss this appeal 
with costs which will include fees on the” 
higher scale. 
Z. K. Appeal dismissed. 
. (1) 29 A. 66; 3 A. L. J. 735; A. We N. (1906) 274. 
t (2) 30 A. 90; 4 A. L. J 809; A. W. N. (1908) 21. 
(3) 1 Ind. Cas. 59%: 6 A. L. J. 343: 31 A. 348. 
f4) 30 Ind. Cas. 89,13 A. L. J. 919: 37 A. 656. 
(5) 7 Ind, Cas. 398, 33 A. 143; 7 A. L. J. 918. 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DEOREE NO, fori. 


or 1922, i 
May 14, 1925. e 
Present: —Mr. Justice Adami 4 


. and fr. Justice Kulwant Sahay. 
Maharaja KESHO PRASAD SING 
BAHADUR—Praintipe—APPELLANT 


versus 
LAKHNATH ROY AND OTHERS— 
DEFENDANTS—RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 3 (4), 88— 
Transfer of Property Act (IV of 1882), s. 105— 
Thicadar, whether agent of landlord~-Splitting up of 
holdings—Apportionment of rent-~-Consent of thicadar 
—Landlord, whether bound, f 

A thicadar is not the agent of the landlord within 
the meaning of s. 88 of the Bengal Tenancy Act. He 
holds undera lease and he collects the money for 
himself and not for the landlord. fp. 22, col. 1.] 

Where, however, a thicadar gives his consent in 
good faith for the benefit of the estate, to a splitting 
up of the holding under him, the apportionment of 
rent upon the new holdings is binding upon the land- 
lord. [ibid.] 

Mahamad Nazirul Hussain v. Chuni Kamti, 38 Ind. 
Cas. 706; 2 P. L. J. 151; 1 P. L. W. 229, followed. 

Appeal from a decision of the District 
Judge, Shahabad, dated the 27th July 
1922, confirming that of the Munsif, Arrah, 
dated the 6th August 1921, 

Mr. N. N. Sinha, for the Appellant. 

Mr. Jagannath Prasad, for the Respond- 


ents. 


JUDGMENT.—The plaintiff in the 
suit out of which this second appeal arises 
sought to recover arrears of rent far the 
years 1324 to 1326 in respect of 31 bighas, 
lkatha, 2 dhurs of land at a jama of 
Rs. 77-14-9 inclusive of cessesa The defend- 
ants in their written statement urged that 
the area of 31 bighas*odd had been split 
up into separate holdings of which the 
various defendants were in occupation at 
certain rates of rent. The defendants further 
pleaded that they had each of them paid ` 
the rent due by phem tathedandlord. 

It happened that in thg year 1327 the 
plaintiff gave a thica lease of this holding to 
one Mr. Fox ‘ang it was during his thica - 
that the area was split up into separate 
holdings. The plaintiff's claim was that he 
was not bound by the action of the thicadar 
in splitting up the holdings anti was entitl- 
ed to recover a lump sum of rent from all 
the deféhdants jointly in respect of the 
whole 31 bighas. e 


_ Both the lower Coyrts have, rejected the 
plaintiff's claim holding that he was bound 
by the actien of the thicadar and that a joint 


929 ; 
suit. against all defendants could not be 
maintained. 

_ Mr. Nirsy Narain Singh puts forward the 
claim that s. 88 of the Bengal Tenancy Act 
applies, and frees the plaintiff. from the 
obligation. to stand by the splitting up 
brought about by the thicadar. e Mr. Nirsu 
Narain Singh, in fact, contends that the 
thicadar was an agent within the meaning 
of s 88. It cannot, I think, be held that a 
thicadar is the agent ofthe landlord. He 
holds under a lease and he collects the 


“money for himself and not for the Jandlord. 


çà 


Section 105 of the Transfer of Property Act 
defines a lease of an immovable property as 
a transfer of a right to enjoy such property, 
made for a certain time. As the lease- 
holder, the thicadar,can hardly be described 
as an agent. Furthermore under cl. (4) of s. 8 
of the Bengal Tenancy Act the thicadar is a 
landlord. ee 

< But in this case we are bound by the 
decision of this Court in the case of Maha- 
mad Nazirul Hussain v, Chuni Kamti (1) 
where it was held that consent by a thicadar 
given in good faith for the benefit of the 
estate to an alteration of the area of the 
holding under him and the apportionment 
of rent upon the new holdings is binding 
upon the landlord. In the present case the 
learned District Judge has found that there 
is no sign of any collusion between the 
raiyats and the thicadar or of any bad faith 
on the part of the thicadar. 

It is then contended by Mr. Nirsu Narain 
Singh that a money-decree should be granted 
again&t the defendants andhe refers us to 
the written statemenjs where the defendants 
admit that they hold the split up holdings 
separately at certain rates of rent. 
not noticed, however, that the same. state- 
ments put ferward.a plea of payment and 
under the circumstances no decree of the 
character he desireswould be passed in the 
present case. e ; 

e The appeal must be: dismissed with costs. 

Z. K. °” Aepêal dismissed.” 


(D 2$ Ind. Cas. 1067 P. L.J. 151;1 P.L. W, 
228. = e i 
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ALLAHABAD HIGH COURT. 
Crvib Reviston No. 26 or 1925. 
June 15; 1925. 
Present:—Mr, Justice Sulaiman. ° 
Sheikh HABIB BUX—APrPLICANT 


; VETSUS 
SAMUEL FITZ anp Oo, Lp.—Opposire 
PARTY. | 

Civil Procedure Code (Act V of 1908), s. 115, Q. 
XXX, r. 10—Partnership—Sole proprietor, deatwof 
—Heirs, whether form partnership-—Suit in name of 
old partnership, maintainability of ~Document, proof 
of—-Letter received by post—Presumption--Revision— 
Admission of inadmissible evidence—Irregularity or 
illegality. 

Ordinarily when a Court acts on evidence which 
has not been proved or which is inadmissible, it 
does not act @yithout jurisdiction. If it considers 
the question-of the admissibility of a document and 
decides either that itis admissible or not admissible, 
then even though the decision may be wrong the 
Court does not act with material irregularity or 
illegality in the exercise of its jurisdiction. It merely 
eommits ån error of law. Where, however, the Court 
does not apply its mind. to the question of admis- 
sibility at all and acts on adocument which has not 
been proved or which is not admissible without 
considering whether or not it is admissible, it acts 
with material irregularity or illegality, in the 
exercise of its jurisdiction within the meaning of 
s. 115 of the O. P. C. [p. 23, col. 1.) : 


Shields v. Wilkinson, 9 `A. 398; A. W. N. (1887) 44; 
5 Ind. Dec. (N. s.® 701 and Chenbasapa v. Lakshman 
Ramchandra, 18 B. 369; 9 Ind. Dee. (Nn. s) 754, 
referred to. 

Ordinarily a document isnot proved by a mere 
ex parte affidavit, when the person trying to prove it 
ore” submit himself to cross-examination. [p. 23, 
col. 2. 4 

Whena letter is duly posted there may bea pre- 
sumption that it reached the addressee in the ordinary 
course of business but the mere fact that a letter 
has been received through the post raises no pre- 
sumption that it was despatched by the person on 
groas bokali it purports to have been written. [p. 24, 
sol. 1. 

When the sole proprietor of a firm dies his heirs 


inherit the stock-in-trade, the out&tanding dues and - 


even the goodwill of the firm, but such heirs do not 
ipso facto become partners of the firm. Before a 
prinership can come into existence? there must be 
an express or implied agreement between the heirs 
that the old firm should bs continued. This agree- 
ment might be inferréd from the fact that the firm 
is allowed to carry on business even after the death 


‘of the sole proprietor. But in the absence of any 


swch evidence it cannot be presumed that the heirs 
of the ceased proprietor became partners of the 
new firm. Unless after the death of the sole pro- 


e prietor, the firm cdiries on ‘business which justifies 


2 presumption that the heirs of the deceased are ita 


| Partners, a suif cannot be instituted under O. XXX, 


r. 10 ofthe C. P. O. in the name of the old firm, 

That rule applies only where business is being 

carried on at the béime when the suit is instituted; If’ 
business is not being carried on in that name at the 

time of ths suit and the business, has ceased to exist 

then all persons who are interested in the assets would 

have to be impleaded. [p. 24, cols. 1 & 2.) 


Civil revision from an order pf the Dis. 


> 
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trict ‘Judge, Jhansi, dated the 15th of 
December 1924, ` , h 

, Mr. Baleshwart Prasad, for the Appli- 
cant. 

Mr. U. S Bajpai, for the Opposite Party. 

JUDGMENT.—This isa civil revision 
from an order passed by the District Judge 
of Jhansi allowing an appeal in an execu- 
oa a and disallowing the judgment- 
de™or’s objection. 

The first point raised is that no appeal, 
lay to the District Judge. This èontention, 
in my opinion, has no force whatsoever. It 
is not disputed that the decree has been 
transferred for execution from the Bombay 
High Court to the Court at dhansi. This 
was presumably under s. 39 of fhe C. P. C. 
An order passed by the Subordinate Judge 
in execution is not an order passed by a 
Court of Small Causes from which no 
appeal lies. A first appeal from his order 
clearly lay to the District Judge, vide the 
case of Atwari v. Maiku (1). Of course the 
decree having been passed by a Presidency 
Court of Small Causes in a case of Small 
Cause Court nature no second appeal lies 
even in the execution proceedings. 
< The next point urged is that the learned 
Judge has acted upon evidence which was 
neither formally proved nor admissible in 
evidence. The objection of the respondent 
is that assuming that this contention is 
correct no civil revision lies. Ordinarily 
- when a Court acts on evidence which has not 
been proved or which is inadmissible in 
evidence, it doss not act without jurisdie- 
tion. Furthermore, if a Court considers 
the question of the admissibility of a docu- 
ment and decides either that it is admi8- 
sible or not admissible then even though the 
decision may be wrong, the Court does not 
act with material irregularity or illegalits. 
It merely cémmits an error of law. Byt 
on the other hand if the Court does not 
apply its mind tothe guwestion of the 
admissibility at all and acts*on a document 
which has not been proved or which is not 
admissible without considering whether ‘or 
not it is admissible it acts with material 
irregularity or illegality in eexercising its 
jurisdiction. Inthecase of Shields v. Wil” 
kinson (2)it was laid down that to pass a 
a decree where there was no evidence at all 
to support it was an illegality. I may also 


(D Lad, Cas. 55% 5 A. Ta J. 612; A. W.N. (1908) 
254: 31 A. 1. 

(2) 9 A. 398; A. W. N. (1887) 44; 5 Ind. Dee. (N. s.) 
701, 
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refer to the case of Chenbasapa v. Lakshman 
Ramchandra (2). 

In the present case the learned Subordi- 
nate Judge had found that onethe date 
when the original suit was instituted the 
Sole propétor Rahim Bakhsh was dead. 
He further found that the concern , which 
Rahim Bakhsh was carrying on ceased to 
exist at his death and that the heirs did not 
continue the old concern but started new 
concerns of their own though they adopted, 
the same fictitions name (S. Johnson & Oo.) 
which their father had assumed, He ac- 
cordingly held that the decree - obtained 
against Johnson & Co. was a decree against 
a dead person and was a nullity. 

The learned Judge apparently felt the 
same difficulty as to the identity of the 
judgment-debtors but he considered that 
that difficulty was removed bv a letter dated 
the 3rd of August 1922. The learned Judge 
commented on the omission of the First 
Court in neither admitting nor rejecting 
nor referring to it in its judgment, This 
apparently is the sole evidence in support 
of the identity of the judgment-debtors. 
The letter in question was not admitted by 
the judgment-debtors nor was it marked as 
an exhibit by the Court of first instance. 
No witness was produced in Court to prove 
its genuineness. When the appellant Habib 
Bakhsh was being cross-examined this 
letter was not put to him and he was not 
questioned about it all. The letter had been 
originally filed along with an affidavit dated 
the lith of June 1924 but the entire state- 
ment in the affidavit with regard tp this 
letter was that it was “the original received 
from the firm against which we seek to` 
execute the decree.” 


Now, ordjnarily documents are not proved 
by mere ex parte affidavits when the person 
trying to prove them does not submit him- 
self to cross-exqmination. Of course under 
special circumstances affidavits under 
Ọ. XIX may be allowed to be read in 
evidence, but*even thet if the oppositelparty 


bona fide desires the attendance of the wit- - 


ness for cross-examination he has to appear. 
But under r. 3 affidavits‘have to be confined 
to such facts as the deponent is able of 
his own knowledge to prove. The affidavit 
in ques@on did not even state that the 
statements made therein were true accord- 
ing to the personal knowledge of the depo- 
nent; in fact the affidavit is not in strict aç- 


(3) 18 B. 368; 9 Ind. Dec, (w. 8.) 754, 
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cordance with the rules added by this Court 
to O. XIX. The letter accordingly had not 
been formally proved, 

It is als® doubtful how far the mere proof 

* that such a letter was received bY the ad; 
dressee justifies a presumption® that it is 
genuine. 
there may be a presumption that it reaches 
the addressee i in the ordinary course of busi- 
ness. But the mere fact that a letter has 
been received through post raises no pre- 

| “sumption, that it was despatched by the 

erson on “whose behalf it purports to have 
been written. If however it were proved 
that a previous letter was -sent by the 
decree-holders’ firm through post to the 
judgment-debtor and a reply thereto was 
duly received by the firm through post pur- 
porting to come from judgment-debtor 
the Court may under certain circumstances 
presume that it was a reply despatched on 
behalf of the judgment-debtor though not 
necessarily in his own handwriting. But 
here unfortunately the affidavit did not 
even mention that this letter was received 
in reply to any previous letter sent to the’ 
defendant firm.’ 

‘Tam, therefore, of opinion that there has 
been a material irregularity in the exercise 
of the jurisdiction inasmuch as the learned 
Judge without considering the question of 
admissibility has acted on this letter which 
had not been formally proved and which 
without further evidence would not have 
‘been admissible as a written acknowledg- 
ment of the judgment-debtors. If the 
learned Judgg were satisfied that in con- 
sequence of some. misunderstanding or 
otherwise there was sufficient cause for 
allowing fresh evidence to be produced he 
would have perfect jurisdiction to so order. 

. As I have to send the case*back it is 
desirable to clear up one more point about 
which there m y bg some misapprehension. 
.When the sole proprietor of a firm dies his 
heirs certainly ‘inherit the stock-in-trade 

*the outstanding dues and even the good- 

. will, but such ‘heirse do not ipso facto be- 
come partners of the firm. When there 
was aʻsole proprieter there was no question 
of a partnêrship which must be between 
more than one person, On the death of the 
sole proprietor his heirs do not eutomati- 
cally become partners of the old firm but 
merely heirs to t he assets of the deceased. 
Before a ‘partnership an come into exist- 


ence there must be an express or implied - 


. agreement between the heirs thatéhe old frm 
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should be continued. This agreement might 
be inferred from the fact that the firm was 
allowed to carry on business even after the. 
death of the sole proprietor. But in the 
absence of any such evidence it would not | 
be just to presume that the heirs of the 
deceased proprietor became partners of the 
new firm. Unless after the death of the 
sole proprietor the firm carries on business 
which justifies a presumption that his heirs 
are its partners a suit cannot be instituted 
under O. XXX, rel0 in the old namé of the 
firm. That rule will only apply when busi- 
ness is being carried on at the time when 
the suit is instituted. If business is. not 
being carrie on in that name at the time 
of the suit and the business has ceased to 
exist then all persons who are interested in 
the assets ought to be impleaded. 

I accordingly allow this revision and sett- 
ing aside theorder of the lower Appellate 
Court send the case back to that Court for 
disposal according to law. Costs will abide 
the event. 


ZE Order set aside, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DRORER No. 1130 
oF 1924. ° 
February 19, 1925. 
Present:—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Mukerji. 
NANDALAL ROY CHOUDHURY 
e AND ANOTHER—PLAINTIFFS— APPELLANTS 
VETSUS 
MUKUNDALAL DE—DEFENDANT— 
RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XLI, r. 38 
-gAppellate Court, powers of—Ends of Sustic& 
“although the terms of O. XLI, r. 33, O. P. O., arə 
very wide and confer on an ‘Appellate Court wide 
powers for the pyrpo8e of making such decree or 
order as the exigencies of the case may require, 
still the powers should ordinarily be limited to thoss 
@a8es where as a result of the Appellate Court’s 
interfereftce with a decree in favour ofthe appellant, 
a further interference.is required in order to adjust 


ethe rights* of the “parties in accordance with justice, 


equity and good qpnscience, or where, but for recourse 
to those powers, the ends of justice would be defeated. 
[p. 26, col. 2.] 

Ganga Dhar Muradi v, Banabashi Padihavi,, 24 Ind. 
Cas. 208; 220. L. oJ. 390 and Shib Chandra Kar v. 
Dulcken, 48 Ind. Cas. 78; 28 O.L. J. 123; relied on. 

Appeal against a decree. of the District 
Judge. Bakarganj, dated the 8th of Feb- 
ruary 1924, modifying that of the Subor- 

e . 


- (89 1. O. 1995] 
dinate Judge, Second Court of that Dis- 
trict, dated the 26th of September 1923. 

Messrs. Kunjilail, Herumbo Chandra 
Guha and Babu Prakash Chandra Pakrasi, 
for the Appellants. 

Babu Suresh Chandra Talukdar, 
Respondent. 

JUDGMENT. 

Mukerji, J.—This appeal arises out 
Y a suit for accounts instituted by the 
plaintiffs against the defendant who, it is 
alleged, was their manager, Muktear and 
Pleader at various times. A preliminary 

ecree was passed by the Subordinate 
Judge of Backarganj] who gave in that 
decree certain directions # a Commis- 
sioner to be appointed in order to ascertain 
the liabilities of the defendant. Those 
directions were to a certain extent modi- 
fied by the learned District Judge on an 
appeal preferred from the said prelimi- 
nary decree hy the plaintiffs. There was 
another suit instituted by the defendant 
against the plaintiffs for certain sums of 
money alleged to have been due to him. 
With that suit we are not concerned in 
the present appeal. The appellants’ ob- 
jections in this appeal are fwo in number. 
The first objection relates to the directions 
which: were given by the learned District 
Judge in connection with issue No. 6 in 
the suit. The issue runs in these words 
“Are the plaintiffs entitled to the papers 
mentioned in schedule ga to the plaint 
or any price thereof? " The papers in ques- 
tion were certain registers -of suits, exetu- 
tion cases and establishment charges, 
certain copies of judgments and decrees, 
accounts for various periods, bills and 
vouchers. and, receipts for the payment of 
Government revenue. The defendant's 
case wis that so far as the accounts were 
concefned they had already been furrigh- 
ed, that the bills were not in his pos- 
session and that the regetpts had already 
been made over by him fothe plaintiffs; 
and in short that he was not liable to 
make over any,of these papers, to ‘the 
plaintiffs. The learned District Judge in 
his judgment states that these papers 
may be classified under two heads; firstly, 
papers which are alleged to. be necessary 
for the settlement of accounts in the pre- 
‘sent suit, and secondly,e papers which 
would be required by the zemindars for 
the future management of the estate. So 
far a3 the first kin lof prpars is concerned 
the learned District Judge was of opinion 


for the” 
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that upon the mêterials onthe reeord it” 
was not possible for him to say whether 
the defendant had submitted all the neces- 
sary accounts but he didnot *hink it ne- 
cessary to decide the point as it would be 
duty ofthe Commissioner to go into the 
matter and to decide against the defend- 
ant, where the latter had not produced 
accounts and vouchers in support of his 
claims. As for the second class of papers 
the learned Judge was not satisfied with 
the defendant’s answer and he directed the 
defendant to submit all papers in his pos- 
session and all information that he could 
before the Commissioner, and he asked 
the Commissioner to state in his report 
whether what has been submitted is ade- 
quate and also whether the defendant 
should not be ordered to pay money com- 
pensation to the plaintiffs for what has 
not been supplied. After the report has 
been submitted by the Commissioner, the 
matter will necessarily be considered by 
this Court. On behalf of the appellants 
it is urged that the learned District 
Judge instead of directing the Commis- 
sioner to come to his decision on these 
points should have decided the matter 
himself. It will appear that the learned 
District Judge, upon the materials on the 
record, was unable to come to any deci- 
sion; but he thought it necessary that 
there should be an investigation by a Com- 
missioner who would submit his yeport 
before ‘the Court finaily decides the ques- 
tion. In our opinion there can be no ob- 
jection to this. We are of opiniom that 
there is no substance in this contention. 
The next objection *relates to the decision 
of issue No. 4 in the suit. That issue 
related to the liabilities of the defendant 
to subm® his accounts, from Asar 1324 
to Aswin 1325, The learned Subordinate 
Judge decided as regards this issue, that 
the plaintiffs Were entitled to a decree for 
accounts for this period. The learned 
District Judge has varied the direction of 
the Subordinate Judge and has held that 
the accounts from Asar 1324 till Aswin 
1325 will be taken as being fully adjusted 
except as regards the item of Rs. 300 which 
does not appear to have been entered in 
the acapunts and the learned ` District 
Judge has directed in hisorder that the 
Commissioner will haye nothing to do 
with the accounts of this period’except to 
consider the admissibility of this sum of 
Rs. 309. dt is urged on behalf of the appel- 


26 
*Yants’ shat the learned District -J udge was 
wrong in treating the accounts as having 
been fully adjusted except as regards the 
sum of .Rs.800 and that he was notcom- 
petent to vary the decision əf the Sub- 
ordinate Judge in this respect iMasmuch 
as there was no appeal or cross-aSpeal be- 
fore him on behalf of the defendant. With 
regard to this matter the findings of the 
Subordinate Judge are not very clear and 
in fact on a close examination of his 
findings it will appear’ that ‘they cannot 
be easily reconciled. On the whole, how- 
ever, if 
ordinate Judge found was this; that al- 
though the plaintiffs examined the accounts 
for this period and did not object to the 
items contained therein there was only a 
partial adjustment of accounts ‘and there 
was no final adjustment thereof. The 


learned Subordinate Judge was of opinion . 
that until the accounts were finally ad- ` 


justed the plaintiffs were entitled to object 
to the accounts and to say that 
they were not correct, In -that view of 
the matter he gave directions to the effect 
that the accounts for this period should 
not beheld as having been finally adjust- 
ed and that, therefore, they should be 
taken. In our opinion thereis no good 
reason for dissenting from the view taken 
by the learned Subordinate Judge in this 
respect; and upon the circumstances dis- 
cies in his judgment it cannot reason- 
ably be held that the accounts for this 
period were finally adjusted as between 
the pasties in such away that they may 
not be re-opened. In our opinion, the 
learned District Judge was not right in 
‘taking a different view. A contention was 
put forward on behalf of the appellants 
as to the jugisdigtion of the le@rned Dis- 
trict Judge to deal with this matter in- 
asmuch as there was no appeal or cross- 
appeal before him on behdlf of the de- 
fendant. As an‘answer to this contention 
the respondent relied uponthe provisions 
of O. XLI, r. 33 of tke Q. P O. as justify- 
ing the position that the learned District 
Judge lad jurisdictėon to modify a deci- 
soin in this fespect although there was 
no cross-appeal and reference was made 
to the case of Tricomdas Cooverji Bhoja v. 
Gopinathjt Thakun (1) and to the case of 


(1) 39 Ind, Oas. 158; 44 T. A. 65 at p. 71; 1P. L. J. 
252; 15 A. L. J. 217; 25 O.L. J, 279; 32 M. L. J. 357; 
21 M. L. T. 262; 21 0. W., N. 577: (1917) M. W.N. 363; 
5-L. W, 6H; 19 Bom, L. R. 450; 410. 759 (8. C). 4 
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seems to us that what the Sub-- 


the Subordinate 
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Tarini Charan Sarkar v. Bishun Chand (2). 
Now the facts of both these cases are widely 
different from thoseof the present case, 
and the observations of their Lordships, 
of the Judicial Committee can hardly be 


“taken to mean that the provisions of O, XLI, 
‘r. 33, would apply to a case like the one 


before us. Although it cannot be gainsaid 
that the terms of O. XLI, r. 33 are very 
wide and that they do confer on an App 
late Court wide powers for the purposes ` 
of making much decree or order as, the 
exigencies of the cae or ends of justice 
may require, still, as has been held by 
this Court in the case of Ganga Dhar Muradi 
v. Banabashi Padihari (3), ordinarily the 
powers contafhed inr. 33, O. XLI should be 
limited to those cases where as a result of 
the Appellate Court’s interference with a 
decree in favour of the appellant, a further 
interference is required in order to adjust 
the rights of the parties in accordance with 
justice, equity and good conscience. It 
has also been laid down by Mookerji, J., in 
the case of Shib Chandra Kar v. Duleken 
(4), on a review of the cases on the point 
that the provisions of this rule should 
be cautiously applied and should only be 
applied to cases where, but for recourse 
to it, the ends of justice would be defeated, 
In ouropinion, thisis not a case in which 
the District Judge was justified in resort- 
ing to the provisions of O. XLI, r. 33 for 
the purposes of varying the, decision-of 
Judge in this respect. 
Théis contention put forward on behalf of 
the appellants, therefore, succeeds. The 
appeal, therefore, succeeds in part. The 
de@ision of the learned District Judge in 
so far as it relates to issue No. 4 of the 
suit is set aside and the décision of the 
Subordinate Judge with regard to that 
issue is restored, The rest of tke decision 
of the learned District Judge will stand. 
- Each party will.bgar its own costs in this 
appeal. . 

The cross-objectionis not pressed and 
is *dismissed. . 

Greaves, J.—I agree.’ 

NH, e Appeal allowed in part. 
* (2) 44 Ind. Cas, 30g; 22 C. W. N.505 at p. 511, 23 M, 
b. T. 17; 7 L.. W. 315; 27 C. L, J. 303; 34 M. L, J. 
361; 4P. L. W. 249; 16 A. L. J. 271; (1918) M W.N, 
295; 20 Bom. L. R. 553 (P. CO), 


(3) 2L Ind, Cae. 208; 22 O. L. J. 390. . 
(4) 48 Ind” Cas. 78; 28 C. L. J, 123. 
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ALLAHABAD HIGH COURT. Agra in a suit for specific performance te 


First Crvin APPEAL No. 82 or 1922. The learned Subordinate Judge decided 
! - April 22, 1925. . > for reasons which we shall’ discuss that, 
. Present:—Sir Grimwood Mears, KT, the . plaintiffs. were not entitled to ‘the. 


` Chief Justice, and Mr. Justice Mukerji. relief claimed by them., The plaintiff firm. 
` Fiem SWARATH RAM-RAM SARAN “ïs knownefs Swarath Ram-Ram Saran aud 


—PLAINTIFFS—APPELLANTS ` Sital Prasad is one of the owners of that 

i | versus ` _ firm. For many years they had occupied 
Seth RAM BALLABH AND 'OTHERS— as tenants a godown at Agra. The land- 
` DEFENDANTS —RESPONDÉNTS. lords were the defendants. The defend- 


Evidence Act (I of 1872), s. 65—Secondary evidence, ` anis in the year 1913 mortgaged “this 
when admissible—-Specifice performgnce—Minor— oodown together. with other properties tô 


a entered into by guerdian, whether can be Nemi Oh and for the sum of ‘Rs. 90,000 


Secondary evidence of the contents ‘of a document carrying interest at the rate of 6 pet cént. 
cannot be admitted until steps are taken to justify per annum. On the lith of April 1914 it 


the admission of ‘such evidence under s. 65 of ‘the p ae 
Rvidence Act |p. 28, col. 11 X appears that the ~ defendant firm sent a 


e : + ae Saree Ab 

A guardian has no power to make acontract in the notice to the plaintifis enhancing their 
name of his ward so as to impose a personal liability rent from Rs. 400-ta Rs. 750 a year. On 
upon the ward. [p. 30, col. 2.] the 13th of January 1917 there was a 


A decree cannot be passed against a minor or his ere saa 4S ; 
estate on a contract entered into on his behalf by his partition. The principal -parties to that 


. ) i artiti y l f Bal Mukand, 
guardian for his benefit. [p. 31, col. 1.) partition were tae sons of Ba and, 

First appeal from a decree, of the Sub- Ram Kumar and Ram Gopal. The effect 
ordinate Judge, Agra, dated the -~ 19th of the partition was that Nandan Lal, ‘the 


August 1921, son of -Ram Kumar, was bought out and 
Mr. B. E. O'Conor and Dr. K. N. Katju, thereafter the son of Bal Mukand, Ganga 
for the Appellants. Baksh and the sons of Ram Gopal each 


Sir Tej Bahadur Sapru, Dr. S. N. Sen, bad a -half share in the business which, 
Messrs. B. Mallick, Gulzari, Lal, G. Agar- We have been told, was that of commission 
wala and Baleshwari Prasad, for the Re- agents, that is to say presumably at the 
spondents. ` : end of each -financial year the profits of 
- JUDGMENT:—The facts of this case the business would be equally divided’ 

. will be better understood bya reference to ` between the sons of Ram Gopal and the 
the following pedigree:-— ` = son of Bal Mukand. In April 1917, and 
HIRA LAL ` . probably towards the end of that month, 

a there was a conversation betweén°® Sital 





í ye Prasad, Ram Ballabh and Nemi Chand 
Chuni Lal Ram Kumar | Ram Gopal as regards the purchase of, the éo- 
TON. ES down by. the plaintilfs, ‘Mere was some 
e ve conversalion as regards the price ranging 
round Rs. 11,300, but eventually on the 
í ; | suggestion of Nemi Chand, Sital Prasad 
“ Ram Ram Bilas, Ram Hemraje - expressed eis willingness to give Rs. 12,600 
*Ballabh, (defendant Niwas. . for the property. Ram Ballibh seems. to 
(defendant No. 2.) A 2” have acquiesced in this as being a reason- 
; i 1) ia 3 able offer and ene whieh bhè himself would 
Bona, . have accepted had’ the #decision_ rested 
ma oh entirely with him and he stated that he 
ae f ce would return t8 Samphar and discuss it 
f a b with the other people who were interested 
Bal Mukand -* e Hansraj. in the property. At his date there is 
*. reason to believe. that Ganga Baksh was 

Ganga Baksh j alive. He wes undoubtedly dead on the 6 
l 27th of May. According to the evidence 
Vithal Das, Nanik Chand, | : no message came from Sambhar as to the 
` defendant oa offer and about the IMA of May Ratan 
No 3) . p: 4.) a - Lal, the munibof the plaintif firm went 
This is the appeal of the plaintiffs from to Sambhar and had an interview with Ram 
g decision of the Subordinate Judge of Ballabh. lhe question -whether he ever 

















8 


e went there has been disputed and it has 
been ° pointed out that in this firm one 
would except .to find a record of his ex- 
penses, whereas it is admitted that no 


record exigis. The answer is, according. 
“to the evidence, that Sital Pfasad paid the, 


sum of Rs. 10, 12 or 15 which was said to 
be the -cost of the journey from Agra to 
Sambhar and -back, out of his own pocket. 
We think he must have gone and on hig 
return he said that there had been an 
agreement by all the interested parties. 
The next matter is one of importance. It is 
said that on the 20th of May Ram Ballabh 
< wrote a letter to Nemi Chand addressed to 
‘Ajmere. At that date apparently Nemi 
Chand was.in Agra. He was at all events 
in Agra on the 22nd of May andon the 
22nd of May he sent for Sital Prasad who, 
with Ratan Lal, went- to see him. He is 
stated to have shown the original letter 
of Ram Ballabh to Sital Prasad and Ratan 
Lal and Ratan Lal is said to have taken a 
copy. Before reading the letter we might 
just mention here that, in our Opinion, the 
copy ofthe letter which was preferred to 
the Court and ‘which was received in evi- 
dence ought not to have been received 
for the reason that the preliminary Steps 
were not taken which would have made 
'. that document evidence. Nemi Chand 
haying died the presumption would be 
that the letter was in the possession of 
Tikam Chand, his son and successor to 
the business, and a notice ought, undoub- 
tedly, to have been sent’ to Tikam Chand 
fo produce that document, If Tikam 
Chand had then said that it was not in 
his possession then, if it was likely that 
it was in the possession of anyone else, 
another notice should have been sent to 
that person. Indeed it was suggested that 
the letter had passed into the possession 


of aman named Ram Kumar who was said: 


to be such a long way away from the Court 
at a place called Hoshangabad. No matter 
ewhether he was there or not the rules of 
the Court must be*obeyesl and before thd 
Judge could have *received this copy in 
evidence he ought to have been satisfied 
that the preliminafy steps had been taken 
both as regards Tikam Chand and Ram 
Kumar to find out the whereabouts of that 
original document. However, the case 
proceeded and the Court accepted the letter 
and we also now accept it as a true copy 
f a document whiche did arrive at Agra 
- on the 22nd of May 1917 and ‘did come from 
4 - œ 
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Ram Ballabh. .That letter shows that the 
writer expected that the munib Of the 
plaintiffs was very likely to have come. to 
Nemi Chand in respect of the sugar go- 
down and the letter further says that the 
munib has also seen him. That does sup- 
port Ratan Lal in his statement that he 
had in fact gone to Sambhar, “Please send 
for him and get earnest money in respect 
of Rs. 12,000 deposited. Please bring hyn 
round politely.” Now that, undoubtedly, 
meant that,Ram Ballabh did not want to 
lose a purchaser ates, 12,000 and he wanted 
Nemi Chand, who isa man of considerable 
social position at Agra, to deal carefully 
and prudently with the munib and arrange 
the contracte There is the sum of Rs. 12,000 
mentioned and it had already been a 
matter of assent by Nemi Chand that if 
this money were paid he would reduce the 
principal sum under the mortgage to 
Rs. 78,000 with a corresponding reduction 
of interest and inasmuch as the defendants 
were receiving Rs, 400 only as rent and 
were paying Rs. 720 per annum as interest 
it was obviously to their interest to get 
this matter carried through without delay 
and it was good business to sell the go- 
down. Sital Brasad says that he assented 
to the terms of this letter and that in fact 
he gave Nemi Chand a. document in writ- 
ing setting out all the particluars. Again, 
no step was taken by the plaintiffs to get 
that document and there is*no evidence 
before this Court as to its contents. But we 
dg know that on that day Nemi Chand 
mentioned Rs. 200 as the necessary earnest, 
money and on that day the Rs. 200 was 
paid into the account of Nemi Chand. On 
the 27th of May 1917 the Firm of Seth 
Ram Ballabh executed a power-of- attorney 
to two people, one Tara: Chand and the 
ofher Kewal Chand. On the Mth of July 
1817 a stamp-vendor’ at Agra sold a 
Rs. 120 stamp to a man whose name he 
recorded as Kewa? Chand, munib of Hira 
Lal Chunni Lal. It is said. that Kewal 
Ghand came down to Agra on this very 
businese and was there round and about 
the 14th of July. - Itis further stated that 
4 draft of the “sale-deed was prepared by 
Ikram Husain*that it was submitted to 
Kewal Chand, that the parties went to a 
Pleader named Baldeo Sahai. Basdeo Sahai 
thought it better to re-drafs; the. whole 
agreement. Kewal Chand took that’ docu- 
ment away with him. At* this interview 
with Basdeo Sahai, and possibly before the 
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the name of Hansraj was mentioned. He, 
it will te seen, isthe son of Chunni Lal 
and Sital Prasad was anxious that Hans- 
raj should be one of the executants of 
thé sale-deed. Kewal Chand opposed it and 
said that it was not necessary because 
Hansraj had become bankrupt in Bombay 
some time before and had ceased to have 
any interest in the business. Sital Prasad 
wag clearly not satisfied with this and in- 
stituted enquiries, and those enquiries, 
according to Ratan Lal took 12 to two months 
and according to Sital Prasad five to six 
months before it was ascertained that Hans- 
raj had been adjudicated bankrupt. Later 
we shall show that there is acurious cir- 
cumstance in connection with this because 
we have not been able to discover on the 
record Ex. IV, mentioned in the evidence 
of Sital Prasad. The conclusive document 
which shows that Hansraj did become bank- 
rupt is under the seal of the Bombay High 
Court. The date when the document was 
obtained from Bombay isthe 30th of Sep- 
tember 1918 and it evidences Hansraj’s 
bankruptcy in 1914. On the 29th of July 
1917 the defendants wrote a letter to the 
plaintiffs. It is a document which has given 
us cause for a certain amount of doubt as 
to whether Kewal Chand was in fact in 
Agra at the time when the stamp of 
Rs. 120 was purchased because the whole 
tone of the letter is that of a man who has 
never seen thé text of any draft, who is 
anxious: to get the matter through and who 
is prepared to send Kewal Chand aftey 
the receipt of it. But at all events what- 
ever may be the real truth about it whe- 
ther Kewal Chand came to Agra or no® 
this letter of the 29th of July 1917 asks the 
plaintifis not to make a delay, From that 
date, viz..the 29th of July 1917 there is ap 
unbroken silence for a year. It is said that 
during that period the plaintiffs wer8 
verbally urging the defendants to complete, 
but the evidence is very? slender on that 
and in any circumstance a plaintiffseeking 
specific performance must show a great deal 
more than verbal request week afte® week 
and month after month te complete. The 
plaintiffs must force the defendants either 
to complete or to repudiate.” There is no 
real explanation of how it happened that 
the delay occurred, but it may very well 
be that Basdeo Sahai, at the ihterview when 
the name of Hansraj came up, pointed out 
to Sital Prasad that the mere fact of a 
pankruptcy of a member of the firm did 
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not make that member walk out of the 
firm, but merely substituted his trustee in 
bankruptcy for him and that if in fact 
Hansraj had any property in this business 
that was of value, the trustee in Bankrupt- e 
ey could evome in and could -claim it. 
That may have been one of the. circum- 
stances thaf disposed the plaintiffs to hesi- 
tate as to whether this contract was worth 
carrying through.. On the 26th of August 
1918 the defendants wrote a letter to the, 
plaintiffs asking for an account relating to 
the godown which is rented by them. It 
is very curious that there is no refefence 
whatever to be found in this letter to the 
fact that they had through the agency of 
Nemi Chand entered into afirm contract 
of the sale of the godown for Rs, 12,000 
and the letter is the ordinary letter which 
one would expect from people who had 
stood to éach other in the relationship of 
landlord and tenant. For the moment we 
pass over a very material date to mention 
that on the Sth of September 1918 an 
account was sent by the plaintiffs in which 
they included the sum of Rs. 200 which 
had been paid as earnest money and the 
further sum of Rs. 120 which had been 
spent in the purchase of the stamp paper. 
The explanation ofthat may possibly be 
that amunib was told to make out the 
account as it stood between the parties 
and he merely took a copy of the ledger 
exactly as it was and that there was in 
that ledger no separate rent account and 
no separate purchase account. An import- 
ant date to which we have to refer is the’ 
30th of August 1918. At page 93 of the 
record will be found aeletter of the most 
definite repudiation. It shows that there 
had been aregistered letter sent by the 
plaintiffs ater the 12 months of unex- 
plained silence. That régistered letter, 
we are told, was a notice directed to the 
defendants to complete*the°contract. We 
think there is no doubt hht by this time 
the plaintiff firm had come to know that the ° 
defendants second party on the record— 
Sarju Prasad and others—had begun the 
negotiation for the purchese of this goflown. 
The letter of repudiation written on behalf 
of the firm by a Pleader says “I neither 
sold any house to you, nor took any earnest 
money.” It makes a reference to the fact 
that the rent should be Rs. 750: and again 
asks foran account. Notwithstanding that 
most plain assertion by the defendants 
that there gras no contract and never had 


* 86 
been one the plaintiffs wait ten more 
months before they commence the action 
and in fact send the account of September 
5th. In éhe interval they send notices to 

< various people who are qonnected with 
Sarju Prasad and others, the edefendants 
second party telling them thaé they (the 
plaintiffs) have entered into a? contract for 
. purchase of the godown and warning them 
not to buy over their head. On the 23rd of 
March 1919 the defendants first party sold 

“the godown to the defendants second party 
for the stm of Rs. 14,250. On the 14th of 
Jung 1919 this suit was instituted. 

The first question that one has to con- 
sider is what was the effect of the death of 
Ganga Baksh at a time when beyond ques- 
tion the proceedings were in the negotia- 
tion stage only. From the time of the 
partition, which had taken place some 
four months before, the business presum- 
ably had been carried on jointly by Ram 
Ballabh and Ram Bilas on the one side 
and Ganga Bakhsh on the other. When 
Ganga Bakhsh died it did not seem to 
occur to any of these contracting parties 
that by operation of law the partnership 
had come toanendand that there would 
have to be a re-constitution of the part- 
nership before any sale of this character 
could be carried through, nor apparently 
did -it occur to the parties that Musammat 
Godaveri, the mother of Vithal Das and 
Nanik Chand who were boys of tender. 
age, was the legal guardian of those minors, 
At its highest the case is that Ram Ballabh 
has been spoken of in this Court as the 
defacto manager of the business and de facto 
guardian of the minors. The fact is that 
there was in law no partnership business 
and Ram Ballabh had not behind him any 

| record of past management of the business 
as it stood at and after the death of Ganga 
Bakhsh. There is no evidence given to us 
to show that there® was aay re-cunstitution 
of the busineg@s and no evidence given to 
è show that Musamyat Godaveri requested 
Ram Ballabh to lgok aftér the interest of 
the minors or that they had been incorporat- 
ed ifto the firm., We are of opinion that 


in law Ram Ballabh had no authority to. 


act on behalf of these minors. If, however, 
he had, then it appears to us that the 
_plaintifis are met by the difficflty which 
has been point8d outin Waghela Rajsanjr 
v, Sheikh Masludit (1); viz., that Ram Ballabh 
(1)11 B. 551; 141. A. 89; 11 Ind. Jur. 315; 5 Sar. P, O. 

J, 16; 6 Ind, Dec. (N. s.) 364 (P.O). | 
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was purporting to bind the minors, by a 
personal obligation. In this case thê mother 
and guardian of a minor conveyed certain 
villages which were part of a talugdary 
estate in liquidation of debts which were 
chargeable upon the estate and, stating 
that those villages were rent free, cove- 
nanted that if the villages should be assess- 
ed to Government revenue she, the guar- . 
dian, and her minor son, the ward, wold 
be liable to pay to the purchaser the amount 
of such Governament Revenue. The liability 
was also chargedeupon other parts of the 
minor's estate. In fact later those villages 
were declared assessable to revenue and the 
question then arose as to whether thé minor 
could be wade liable to re-pay the amount 
which the purchaser of the village had 
been called upon to pay. The important 
passage isto be found at page 561* and their 
Lordships of the Privy Council . stated 
that it was conceded that there was not 
in Indian Jaw any rule which gives a 
guardian and manager greater power to 
bind the infant ward by a personal covenant 
than exists in English Law. They continue 
that they are not aware of any law in 
which the guardian has such a power, 
nor do they eee why it should be. so in 
India. They stated that it would be a very 
improper thing to allow the guardian to 
make a covenant in the name of his ward 
so as to impose a personal liability upon 
the ward and they held that in this case 
the guardian exceeded her powers so far 
gs she purported to bind her ward and that 
so far as thesuit wasfoundedon the personal 
liability of the taluqdar, it must fail. The 
em phasis there is laid upon personal liability 
and it is to be noted that in this suit for 
specific performance the personal liability 
of the minors is sought to be. enforced 
fgainst him. We have also had called to 
tur notice the case of Wir Sarutrjan v, 
Fakhruddin Mahomed (2) in which Lord 
Macnaghten in" the Privy Council laid it 
down that neither the manager of a minor's 
.gstate nor the guardian f a minor is 
competent to bind the minor or the minor's 
estate by a contract for the purchase of 
immoveable property. The reason which 
their Lordships gave was that the minor 
not being bound by the contract there was 
ne mutuality and even though the minor 


(2) 13 Ind. Cas. 331; 39 O. 232; 21 M. L. J. 1158; 16 
C. W. N. 74; (1912) M. W. N. 22; 9 A. L. J. 33; 15 GL, 
J. 69; 14 Bom. L. R. 5; 39 I, A. T, 11 M. L. T.8 (P. C), 
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in that case had reached his ‘majority he 
could not obtain specific performance of 
a contract. Sir Tej Bahadur Sapru bas 
put it in argument that the principle in 
that case is equally applicable whether a 
minor be a purchaser or a vendor of an 
immoveable property and that in either 
case the element of mutuality-being want- 
ing no suit for specific performance can 

brought by. or against the.minor. We 
need not decide this point as we are 
satisfied that the case must fajl on other 
grountls, Another caseewhich has been 
brought to our notice is’ Batehu Rama- 
gogayya v. Vajjula Jagannadham (3). In 
that case. the learned Chief Justice gave 
a judgment which followed “the case of 
Waghela Rajsanji v. Sheikh Masludin (1) to 
the full and held that a decree cannot be 
passed against a minor or his estate on a 
covenant entered into on his behalf by a. 
guardian for his benefit. Two other 
learned Judges who arrived at the same 
conclusion of law gave some rather different 
reasons for their decision. The case isa 
strong one because the minor-had through 
his mother borrowed money for the pur- ` 
poses of defraying the éxpenses’ of the 
marriage of his sister. It was held that 
his mothcr as guardian could not enter 
into a contract on his behalf so as to 
impose any personal liability on him and 
in the peculiar tenure of the property it 
was held that the mortgage which had 
been given was invalid. The question, 
however, for the decision of the Madras 
Bench was solely the question of personal 
liability. In this connection the case of 
Imambandi v. Sheikh Haji Mutsaddi (4) 
might also be considered. 

The result, ¢herefore, is. that first of all 
we hold, that Ram Ballabh assumed an 
authority tq deal with the minors’ prd- 


„perty which he did not possess in law. 


Even if he did possess it in law we hold 
that he could not by *ahy engagement 
entered into by him put the minors under 
a personal obligation. There are other 
matters which, in our opinion, areefatal to 
this case and we have already mentioned 
the matter of Hansraj. Undoubtedly the. 
question did arise as to whether Hansraj 
was to be a party to the conveyance or 
é @) 49 Ind. Cas. 872; 45 M. 185; 25 M. L. T. 23; 9 L. 
W., 229; 36 M, I.. J. 29; (1919) M. -WaN. 148. 

(4) 47 Ind Cas. 513; 16 A L.J. 800; 35M. L. J. 422; 
24 M. L. T. 330; 28 C. L. J. 409; 23 C. W.N. 50; 5P. 
L. W. 276; 20 Bom. L. R. 1022; 45 C. 878; 45 L A. 73; 
(1918) M. W. N. 91; 9 L. W. 518 (P, O.) 
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not. Sital Prasad, never appears tos have ° 
told Ram Ballabh that his objection to 
the omission of Hansraj’s-pame from the 
document had been swept away, One had | 
better see exactly what he did say. He. 
said thateẹsit was agreed” between him 
and Ram ,Ballabh that the name should 
not be ingerted. That statement “it was 
agreed” is a conclusion of fact. It was 


-not for a witness to draw a conclusion 


of fact, but it was for the witness to 
give evidence of facts from which thé . 
Judge would draw his own “conclusion 
as to whether or not it was agreed, * Sital 
Prasad never informed the Court when or 
where or in what manner he had tom- 
miunicated to Ram Ballabh the fact that 
he assented to the omission of Hansraj's 
name from the document. He says “I had 
a talk-with Ram Ballabh about the name 
of Hansraj being mentioned on receiving ` 
the copy of application from’ Bombay." 
We have been quite unable to fix what 
that date.is. If it is- a reference to some 
period about 5 to 6 months after May it 
would be understandable, but it is ‘not 
understandable if it is a reference to the 
30th of September 1918 on which date he: 
obtained a copy of the record of insolvency 
because it is inconceivable that Ram ` 
Ballabh then said “very well” as Sital 
Prasad represents him to have done when 
one remembers that exactly a month ‘before 
the defendants had written a letter of 
repudiation in the plainest terms. He*says 
“When the draft was prepared. I did not - 
tell Kewal Chand in how many days I 
would make enquiry about Hansraj. =T 
said only so much that I would enquire 
about Hansraj from Bombay. Had not 
the enquiry satisfied me I would not have 
obtained the sale-deed, I did not also tell 
Kewal Chand that-I would inform him 
after making an enquiry.” The position 
therefore, with zegard eto Fansraj is ag we 
have said before that it was one important 
outstanding matter, whith was certain|ye 
outstanding for emany months and one 
which cual ee måy never have sub- 
sequently discussed with Ra 
wih Kenal hand < F TA PENAUD oi 
Then comes the final matter of 


The first delay that délay. 


_is mentioned 


the _ recérd is 5 to 6 months for a 
taining information aout Hansra 
Ratan Lal says 15 to 3 months: Tf z 


fact Sital Prasad took all that. time 4 
"A ; : to 
enquire, Sital Prasad was grossly negli- , 


-35 


gentebecause an enquiry of that kind if 
made through a proper person would have 
resulted in an answer being obtained 
certainly avithin 21 days. Theonly thing 
“which was wanted was the answer to-one 
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PATNA HIGH COURT. | 
APPEAL FROM APPELLATE DRORER No. 35 - 
oF 1922. 
May 22, 1925. 
Present:—Sir Dawson Miller, Kt, ° 


question—has one Hansraj been adjudicated» Chief Justice and Mr. Justice Macpherson. 


bankrupt by the Bombay High Court? 
There was no need to wait for formal 
documents yet in thaf way according to 
Sital Prasad himself six months pass by. 
We have already pointed out that from 
the 29th of July 1917 to some time in 
August 1918 there is no sign of activity 
on the part of Sital Prasad. Lastly when. 
on ‘the 30th of August 1918 the defendants 


tell him in terms which admit of no- 


possible doubt that they do not regard 
him in any sense as a purchaser of the go- 
down, again Sital Prasad waits some ten 
months. We think those are circumstances 
coupled with the substantial difficulty 
about Hansraj which entitle us to assume 
that Sital Prasad had in fact abandoned 
all intention of going on with this 
contract, but was stimulated into activity 
by learning that the property was likely to 
. be sold over his head. Thereafter he wrote 
‘ the’ series of letters of which we have spoken 
in the hopes that Sarju Prasad would not 
continue negotiations and that having 
‘failed, brought the suit for specific per- 
formance. We agree with the learned 
Subordinate Judge that this is a casé in 
which specific performance should not be 
granted and inasmuch as we have decided 
- that Ram Ballabh had no authority to act 
6n behalf of the infants, it follows that 
the whole suit must fail and we, there- 
fore, dismiss this appeal. 

In view of the fact that Ram Ballabh 
said untruthfully that the contract had to 
be carried through within 3 «months and 
ini view of the fact that he had also stated 
that Kewal Chand had ceased to be his 
munib, where&s in*truth and in fact Kewal 
Chaiid was darsying though on their 

*behalf a sale of Rs. 45,000 in value, on 
the 23rd of November 1918 and was acting 
obviously under the power-of-attorney of 
the 27th of May 1917, we deprive Ram 
Ballabh and the other defendants first 
party’ of their costs in this Court. Sarju 
Prasad will get his costs of thjs appeal 
from the plaintiffs including fees on the 
higher scale. e defendants second party 
Nos. 5 to 13 will gettheir costs from the 
plaintiffs including fees on the higher scale, 

Z K, Appeal dismissed, 


DEBI PRASHAD DHANDHANIA 
AND OTSERS—PLaINTIFFs—-APPELLANTS 
VETSUS 
MAHESH LAL AND OTHERS—DEFENDANJE 
RESPONDENTS. 

Receivėr—Loan by Receiver for management of 
estate—Liabiltty of Recgiver—Liability of person -for 
whose benefit loan was incurred. 

The ordinary rule is that a Receiver put in charge 
of property for the purpose of managing itis person- 
ally responsible to any person with whom he may 
contract a liabijêy forthe purpose of managing the 
property, looking to bè reimbursed from the estatë 
itself. Where, however, money is borrowed by a 
Receiver pursuant to an express order from the Court 
and re-payment of the money is made a charge upon 
the assets only, the . personal liability of the Receiver 
is excluded. [p. 34, cols. 1 & 2.} ` ` 

A Receiver even if personally liable may create a 
liability upon the estate of the person for whose benefit 
the loan is taken. As the acts of the Receiver are the 
acts of the Court the estate cannot be permitted to 
enjoy the benefit of those acts without being held 
responsible for the obligations arising out of them. 
[p. 34, col. 2:] = 

Appeal from a decision of- the District 
Judge, Bhagafpur, dated the 2nd August 
1921, confirming that of the Subordinate 
Judge, Bhagalpur, dated the 13th August 
1920. 


Messrs. S. N. Pallit, Rais Guru Saran 
Prasad and Jadubans Sahay, for the Appel- 
lants. 

“Messrs. S. M. Mullick, A. K. Ray, S. N, 
Bose and Bindeswari Prasad, for the Re- 
spondents. 


JUDGMENT. 

Miller, C. J.—The suit’ out of which 
tkis appeal arises was instituted on the 
19th September 1919,. by Debi, Prasad 
Bhandhania and other members of his 
family agains, a number of defend- 
ants, for the purpose of enforcing a bond 
dated the 5th July 1912, executed in 
favour of Debi Prasad Dhandhania by 
Sakhi hand, to secure the re-payment of 
a loan of Rs. .2,000, carrying compound 

“interest at the rate of 9 per cent. per annum: 
The money was borrowed by Sakhi Chand 
under circumstances somewhat peculiar 
and which I must refer to shortly in order 
to explain the nature of the questions which 
arise for decision in this case. | 

At the time when the loan was taken, 
litigation was pending” between Sakhi 


x . 
e a 
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Chand, deceased, who is represented in 
this suit by the defendants fourth party, 
and Darbari Lal who is now represented 
e by the defendants first party. I may add 
tat the other defendants in the suit, the 
-second and third party defendants, are the 
:farzidar of Darbari Laland persons who 
are interested in the property which was 
the subject of the suit I am about to men- 
tga. 
| t appears that in the year 1897, a mort- 
gage bond wasexecuted by one, Bulaki Lal 
-in‘favdur of Bishun Chard, the predecessor- 
in-interest of Sakhi Chand and the defend- 
-ants fourth party. On the 23rd July 
1909, Bishun Chand entered into an agree- 
: ment with Darbari Lal to &signto him 
his interest under the mortgage-bond of 
1897, On the 29th March 1910, Bishun 
Chand having died, a suit was instituted 
by Darbari [Lal against Sakhi Chand, 
Bishun’s brother and legal representative, 
. for specific performance of the contract of 
the 23rd July 1909. Sakhi Chand was con- 
- tending that no binding agreement had 
been entered into. The Trial Court, how- 
ever, in that suit delivered its judgment 
on the 20th February 1911 in favour 
- of Darbari Lal and ordered an assignment 
of the mortgage to be executed by Sakhi 
Chand in favour of Darhari Lal upon the 
- latter depositing the agreed purchase price. 
The money was deposited in Court but 
- was not taken out of Court by Sakhi Chand, 
for he entered an appeal to the High Court 
from the decision of the Subordinate Judge. 
Whilst that appeal was pending, an appli- 
cation was made to the Court by Sakhi 
‘Chand to appoint a Receiver of the most- 
gage interest in order that a suit might be 
brought upor the mortgage against the 
mortgagors, because at that time the suit 
was about to become time-barred and,tfn- 
less action was taken ‘by either Sakhi 
Chand who claimed to be the real owner 
of the mortgage-hond tr* by Darbari Lal 
in whose favour a decree had been passed 
- ordering a conveyance to be executed, jn 
his favour, then the bond woulde become 
time-barred and nobody.would receive the 
benefit of it. ° : Š 
It appears quite clear from the evidence 
in- the case which has been referred toin 
the judgments ofthe Subordinate Judge 
“and of the District Judge, whose judg- 
-~ ment isnow under appeal, that Darbari Lal, 
as might well’ be expected, was not pre- 
pared to take part in bringing a suit 


a : 
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against the mortgagor, for although he was e. 
assignee of the mortgage he had in? fact - 
in the year 1909 himself purchased from 
the mortgagor the equity of redemption in 
the mortgaged property. The résult, there- 


efore, would he, so far as he was concerned,” 


that he would bea party, if he assented, 
to a suit bsought against himself. His case 
was that he being a purchaser, of the equity 
of redemption and also the purchaser of 
the mortgage-bond, “the whole property 
was his and there was no object in bring- 
ing a suit to enforce the mortgage. He 
was, however, at all times apparently per- 
fectly willing to pay the price arranged 
for the assignment of the mortgage interest 
and in fact that money had been paid into 
Court. 

On the lith March 1912, the application 
of Sakhi Chand to appoint a Receiver was 
granted and he himself was appointed Ke-. 
ceiver of the interest in the mortgage-bond 
in order that he might, on behalf of the 
person interested, bring a suit for its en- 
forcement. In orderto carry on the suit 
he applied to the High Court for power to 
raise a loan of Rs. 2,000 to provide funds 
to prosecute the suit Having obtained 
the leave of the Court, he accordingly 
borrowed the money from the plaintiff, a 
banker of Bhagalpur, and instituted a suit 
on the 5th July 1912 as Receiver to enforce 
the mortgage-bond. At some time which 
has not been definitely stated but after the 
suit on the mortgage-bond was instiéuted, 
the appeal by Sakhi Chand against Darbari 
Lal in the suit brought to enforce specific 
performance of the contract of the 23rd 
July 1909, was decided in favour of Dar- 
bari Lal. Thereupon, as there was no 
further appeal from that decision, there 
was no object in Sakhi Chand as Receiver 
proceeding any further with the mortgage 
suit, and accordingly he made up his mind 
to make the best of mattess and to take 
out of Court the money ,which had been 
deposited to his credit as consideration fo 
the assignmentef the’ mortgage-bond, and 
the suit which he hâd brought on that 
bond on the 5th July 1912 was dismigsed on 
the 10th February 1914 without prejudice 
to the rights of Debi Prasad, the plaintiff 
in the present suit. 

The Question that now arises is whether 
the plaintiff is entitled eto recover either 
from Darbari Lal or fsom any of the other 
defendants the amount borrowed under the 
bond in suit. Both the Subordinate Judge 
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ed that the plaintiff had no remedy against 
either of the defendants. The bond hypo- 
thecates the interest in the mortgage- 
- bond of 1827 as security for re-payment of 
, the loan, but even ifa decree were passed 
-in favour of the plaintiff upomg the bond 
-in suit as against the interess hypothe- 
' cated, that would ‘be a bafren’. decree 
“because the mortgage-bond of 1897 which 
“was hypothecated has long since become 
time-barred and no.suit could now’ be 
*brought to enforce it. 
There remains, however, the question of 
“ the: personal’ liability of the defendants. 
In the bond in suit Sakhi Chand recites that 
` heis a Receiver appointed by the High Court 
- at Calcutta. He then refers to the making of 


‘the mortgage-bond „of 1897 and to the ` 


‘litigation which was pending with regard 
“to the agreement to assign that bond 
to Darbari Lal and states that in the capa- 
city of Receiver he has borrowed Rs. 2,000 
from ‘Debi Prasad at 9 per cent. per annum 
interest agreeing to pay back the principal 
-within a period of two years. Then it 
- goes on to state that for security of the 
: aforesaid amount borrowed with interest, 
` “the amount.due under the mortgage- 
“bond, (that isthe bond of 1912) will be 
<: an-incumbrance over the aforesaid mort- 


gage-bond dated 9th April 1897, that is-to ‘ 


say from the amount realized under the 
aforesaid mortgage-bond: dated 9th April 
“1897 the ‘amount principal with interest 
- ands compound interest due under the 
aforesaid present mortgage-bond will be 
‘ first paid up.” 
It" will bes seen that in addition to the 
charge upon the, mortgage-bond itself, 


there is a personal covenant to re-pay the: 


loan, and the question is, whether Sakhi 
Chand or Darbar] Lal or any other of the 
defendants is liable upon that contract. 

i Sakhi Chand enteréd into the contract ‘as 
a Receiver, amd iteis contended that in the 

- circumstancesof this case ‘he is nnder no 

ə personal lability as Receiver. The ordjn- 
ary rule is'that a Recewer put in charge 
of property for the purpose of managing 
it is ordinarily personally responsible to 
any persons wit 


the property, looking to he reimbursed 
from the estate itself. There arẹ however, 
certain cases m which the principle does 
not operate so æ to render the Receiver 
personally liable if respect of sums which 


à e 
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and the District Judge on appeal consider- 


h whom he may contract. 
liabilities for the purposes.of managing: 
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have been. advanced to him. Those cases 


‘are where the sums have been advanced 


pursuant to an express order from the 
Court and where re-payment has been made 
a charge upon the assets only. It was laid 
down by Mr. Justice Sale in the case’ of 


- Mohari Bibi v. Shyama Bibi (1) that the Re- 


ceiver even if personally liable may create 
a liability upon the ‘estate of the person 
for whose benefit the loan was made. In 
that case Sale, J., after pointing out gehe 
difference between the position of trustees, 
and Recejvers in acting on behalf of an 
estate, says in kis judgment: ‘*In ‘the 
latter case creditors deal with the Court 
through -its Receiver, and the Court im- 
poses obligations*-on the estate through 
the Receiver for protection of creditors. - 
dealing with the Receiver. It doubtless is 
the law, as appears from the case already 
cited, thatin carrying on a business under 
directions of the Court a Receiver must 
necessarily incur personal obligations, but 
in incurring these personal obligations it 
seems to me that he necessarily and under 
the authority of the Court imposes obliga- 
tions on the estate for the benefit of those 
creditors with whom he- has dealt, and 
which obligations the Court ought and 
does give effect to and it is in this respect, 
that a Receiver occupies a position.towards 
an estate in‘his hands different from that 
of an executor or trustee.” -© Andina latter 
part of the judgment he points out that 


. the right to maintain such 4 suit isfound- 


ed on the just and equitable principle 
jhat as the acts of the Receiver are the 
acts of the Court, the estate cannot be per- 
mitted to enjoy the benefit of those acts 
without being held responsible for the 
obligations arising out of them. Š 

It seems to me, therefore, that a Receiver 
ppointed in the circumstances jin which 
the Receiver:in this case wag appointed is 
entitled to, and does, in incurring obliga- 
tions of this’ sort, create a liability upon 
the estate of the person for whose benefit 
the obligations were incurred. : 


‘e What are the circumstances here ? Sakhi 
Chand wassuing to enforcea mortgage, a 
mortgage which’ in fact he had assigned - 
to Darbari Lal. He was disputing that 
assignment; he had failed ‘in the Trial 
Court andhe had been ordered to execute 
a conveyance, in favour of Darbari Lal. 
The purchase price had been deposited in 


(1) 30 0, 987; 7 O. W. N. 799. ` 


. . 
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Court but he refused to take itout and 
he w&s bringing an appeal to the High 
Court from that decision. ‘ If he succeeded 
in that appeal then obviously he would be 
entitled to prosecute the mortgage suit and 
would probably recover more than. the con- 
sideration for the assignment deposited in 
Court. Darbari Lal, on the other hand, was 
the proprietor of the equity of redemption 
vc was contending that he was the assignee 
or the mortgage interest a matter still 
sub judice. It was, therefore, obviously 
not iñ his interest or for his “benefit that 
any suit should be brought on the mort- 
gage-bond. In the circumstances Sakhi 
Chand himself was appointed a Receiver 
of the interest in the mo€gage-bond in 
order to prosecute the suit, and I may add, 
to. prosecute the suit entirely for his own 
benefit. In these circumstances the appeal 
which he had taken to the High Court 
failed and, therefore, it was quite obvious 
after that, that he had ceased to have any 
interest in the mortgage-hbond beyond the 
amount deposited and that the assignment 
to. Darbari Lal was good and valid. Had 
he succeeded in his appeal against Darbari 
Lal and gone on with the suit on the 
mortgage-bond, he would presumably have 
recovered the amount due thereunder. It 
became, however, no longer practicable for 
him to prosecute the suit as Receiver of the 
mortgage interest for that had then passed 
to Darbari Lal who also held the equity of 
redemption. The result was that instead of 
getting into his hands the proceeds of the 
mortgage-suit which would have béen 
charged with re-payment of the loan he was 
eventually content, and in fact bound,sto 
accept instead the consideration for the 
assignment which had been paid into Court: 
It is true that that money was not the pro- 
ceeds of the mortgage‘suit and it is cbn- 
tended that it wes not charged with” she 
re-payment of the loan under the bond now 
sued on, but in the cm@déumstances, it re- 
presented Sakhi, Chand’s interest in the 
mortgage-bond which was the interest 
charged and I think he was.boundl to pay 
thereout the loan taken from the plaintiff. 
Moreover the money was Borrowed entirely 
in his own interest to pute him in a posi- 


tion to prosecute the mortgage-suit, and. 


if that is so, it seems to me that his lia- 
bility to repay that swum undoubtedly 
arises asthe person for whose benefit he 
borrowed the money, namely, himself, As- 
suming that he could not be sued as a 
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Receiver because the transaction was made e 
under the express directions of the “Court, 
still I think, the principles of justice and 
equity require that he should-re-pay that 
which he borrowed as Receiver and used 
for his gyn “benefit and covenanted td re- 
pay, ane that the defendants fourth party, 
as representatives of Sakhi Chand, the 
person for whose benefit.the money was, in 
fact, borrowed, are liable to the extent of 
his assets coming into their hands. 
The result will be .that the decree of the 
District Judge will be set aside anda decrea 
in lieu thereof will be entered in efavour 
of the plaintiffs for the sum of Rs. 2,000 
together with interest at the bond rate from 
the date of the bond up to the date of this 
decree and further interest at 6 per cent. 
per annum until realization. - 
' The plaintiffs are entitled to their costs 
in this appeal and in both the lower Courts 
from the defendants fourth party. The 
appeal as against the other defendants in 
the suit will be dismissed. The defendants. 
first and third party are entitled: to one set - 
of costs in-each Court to be divided be- 
tween them. The defendants second party 
did not appear and is not entitled to 
costs. = . 
The decree of this Court will be subject 
to T R of- ss. 52 and 53 of the 
P ` 


Jy 


Macpherson, J.—I agree. 
RES Decree set aside. 


pa 


BOMBAY HIGH COURT. 
First CIVIL APPEAL No. 154 or 1922, 
September 5, 1924. -- 
Present:—Mr. Justice Marten and - 
Mr, Justice Fawcett. ` 
VADILAL. RAGHAVG1—Puarntirer—~ 
` APPELLANT é 


. VETSUS 
MANECKLAL MANSUKHBHAI— 

AND ANOTHER--DEFENDANTS—-RESPONDENTS. 
Company—Suit by minorit of share-holders—Fraud 
—Acis complained nf approved by” majority—Suit, 
whether can proceed—Procedure. ; 
Where the minority of the share-holders of a Com- 
pany bring a suit against the officers of the Company 
in which fraud is alleged against the defendants and 
the objection is taken thatthe suit cannot proceed, 
inasmuch as the majority of the share-Holders have 
approved ofor adopted the acts of the defendants 
which are complained of, the case should be allowed 

° 


E 

36 
e $0 go to trial to. ascertain the facts before it is finally 

determined whether the action" of the majority could 
be questioned by the minority. For, in such a case 
until the facts are ascertained the Court cannot deter- 
mine what is the precise action of the majority and 
whether it on% amounts, on the one hand, to those 
matters of internal management, in which the major- 


ity of the share-holders quite rightly impes their will 6 


upon the minority or whether, on the otheg hand, it is 
one of those cases in which the assets of she Company 
are being improperly distributed by an attempt to pay 
them into the pockets of the majority ofthe share- 
holders of the Company or their friends at the expense 
of the minority. [p. 37, col. 2; p. 38, col. 1.] i 
Case-law referred to, 

Per Fawcett,J.—In considering the question whether 
a person has aright tosue the Court has leaning in 
favour of that right unless it is plainly shown that the 
suit is barred. [p. 40, col. 1.] 


First appeal against a decision of the 
el Class, Subordinate Judge, Ahmed- 
abad. 


Mr. Coyajee (with him Mr. Soloman Moses), 
for the Appellant. 

Sir Chimanlal Setalvad and Mr. B.J. Desat, 
for the Respondents. 


JUDGMENT. 

Marten, J.—This is a first appeal from 
the judgment of Mr. K. J. Desai, First Class 
Subordinate Judge at Ahmedabad, dismiss- 
ing the plaintiff's suit on the preliminary 
issues Nos. 1, 2, 4. 6, 7 and 8. ~ In effect 
these preliminary issues are in the natureof 
what would have been in old daysa demur- 
rer to the plaintiff's case as pleaded in his 
plaint. 

The suit is one brought by the plaintiff 
on behalf of himself and all other skare- 
holders in the defendant Company except 
the lst defendant and his nominees and 
those under his,control. The Ist defendant 
isthe manager and agent of the defendant 


Company, oras the phrase runs in India, . 


one ofits secretaries, treasurers and agents 
and his firm was so appointed in the Memo- 
“ randum of Association itself as is*unfortun- 
ately often done in this Presidency. 

The charges prought against defendant 
No. 1 arebased on fraud. Paragraph 5 of the 

laint alleges that the Ist defendant's firm 
as agents of the Contpany have been guilty’ 
of frauds as thereitafter mentioned afd 
they decline to allow the plaintiff to inspect 
the account books of the Company as they 
are afraid that such- inspection will assist 
the plaintiff in exposing the frauds aforesaid. 
Paragraph 6 alleges that:— . 

“The Ist defendant’s fiim have taken 
advantage of the fiduciary position they 
occupy towards the Company and have ob- 
tained pecuniary advantage for themselves 

e 
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(1) by on diverse occasions wrongfully di- 
verting the goods of the Company “ot to 
which the Company were entitled to their 
own use and advantage: (2) by appropriat- 
ing to their own use large profits made im 
transactions entered into in the name ofthe 
Company in cotton,all of which transactions 
have been concealed from the Company and - 
not entered inthe account books of the Com- 
pany.” 

Certain particulars are then given in i 
plaint and it is alleged that in addition to 
the particulars given there are other in- 
stances of fraud which would only be brought 
to light on a proper discovery. Then the 
prayer asks for an account of all profits and 
pecuniary adyfntages obtained by the Ist 
defendant by reason of his wrongful acts 
and for payment of the same, and an ac- 
count of the profits he has made by the use 
of the Company's money andforthe payment 
of the same. : 

The plaint further alleges that the defend- 
ant No.1 himself holds 620 shares out of 
the 924 shares of the Company, and that 
with the shares held by his co-directors, 
who are his relations or nominees or friends, 
he can control in all some 647 shares, and 
that, as the minority of the share-holders 
hold only 277 shares; it is impossible for 
the suit to be brought in the name of the 
Company as the Board would not allow it, 
and accordingly the plaintiffis entitled to 
sue on behalf of himself and theother share- 
holders. 

The plaint was filed on March 7, 1919. 
Oxf April 1, 1919, an extraordinary meeting 
was held of the defendant Company at 
whjch in effect the plaintiff's suit was repu- 
diated, and the Company affirmed the past 
mode of dealing between the Ist defendant 
and the Company, and also the course which 
defendant No. 1 had taken in regard to the 
matters complained of in the plaint. At 
that meeting the plaintiff was in a minority 
ofone. lverybodyethere who was present 
in person or by proxy voted against him, 
so that quite apart from what I may call 
the’ integested votes of the Ist defendant 
and his co-directors, there was an indepen- 
dent majority againstthe plaintiff. It does, 
however, appearthat some 13 share-holders 
holding in all 26 shares did not attend the 
meeting either in person or by proxy, but in 
any event their woting would nothave affect- 
ed the result actually arrived at. 

Under these circumstances it has been 
held by the learned Trial Judge that the 
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plaintiff cannot maintain this suit inasmuch 
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ed to find that Counsel was unable to cite -° 


‘desire it to be brought. 


as the majority of the Company do not 
Further as regards 
the second branch of the complaint he held 
that the cotton transactions in question were 
ultra vires the. Company and that conse- 
quently in no event could the Company 
claim the benefit of the transactions. He 
accordingly dismissed the plaintiff’s suit. 

W wish to emphasize that, for the purpose 
of testing whether this suit should be stop- 
ped at the outset, or whether it may proceed 
to trial, we can only take the plaint before 


‘us and must assume for the sake of argu- 


ment that all the allegations in the plaint 
are proved. Nothing, therefqre, that I may 
say in my judgment must be taken as in 
the least implying that these odious charges 
of fraud are inany way proved against the 
lst defendant. On the contrary without in 
any way desiring to prejudice the trial of 
the action, it may be that, when the plaint- 
ifs allegations come to be tested or if 
evidence is adduced by the defendant which 
establishes the accuracy and. truth of what 
he has pleaded in his written statement, 
then the defendant may satisfactorily prove 
to the Trial Court that there is no fraud 
here whatever. But we are’ at present in 
this embarrassing position that we cannot 
go into the truth of the written statement, 
because naturally under the circumstances 
noevidence has been taken by the learned 
Judge, Weare, therefore, really in the 
dark as to what are the true facts and can 
only act on the allegations in the plaint, e 
Now I have read the plaint more than 


` once, but shortly stated it alleges some- 


thing like an illegal abstraction of the 
assets of the Company by its fiduciary 
agent. The ‘allegations might in cer- 
tain ciwuumstances amount to crimi- 
nal bweache of trust or to theft. And 
to test the question whether a majority eĝo 
binda minority under these circumstances, 
I put it to Sir Chimanlaf Seéalvad whether, 
supposing a case was one of actual theft and 
the fiduciary agent had actually stolen the 
assets of the Company, Counsel still Gontend- 
ed that the majority of: the share-holders 
could bind the minority not to recover 
those stolen assets of the Company. Counsel 
was forced to argue that the majority could 
bind the minority. It was then pointed out 
to him that a limited liability Company is 
strictly regulated by Statute and by the 
powers conferred by its Memorandum and 
Articles of Association. I was not surpris- 


any authority for the proposition that a 
majority of share-holders may allow the 
assets of the Company to be dissipated in 
thefts by its, trusted agents. Bn general, 
-principles,this proposition is clearly errone- 
ous. Tha assets of a Company, so far as 
they repreSent profits, may be distributed 
by way of dividend. Capital assets may be 
distributed in a winding up orin certain 
other limited ways under the Indian Com- 
panies Act. But this present Memorandunf 
of Association or rather the rough transla~ 
tion before us affords no ground for think- 
ing that any such power as is here contend- 
ed for is either expressly given or should 
properly be implied as incidental to that 
business which the Company is there autho- 
rised to carry on. There is not even any 
express power to lend money at all either 
to the agent or anybody else. Much lessis 
there any power to let it be stolen. This 
objection to my mind goes practically to 
the root of the whole case, and is sufficient 
to dispose of it, for the difference . between 
theft and the gross fraud pleaded here is an 
insufficient distinction in principle. 


But it was strenuously argued before us 
that, even if you put aside this tainted 
majority of votes held by the lst defendant 
still even then the overwhelming indepen- 
dent body of share-holders wanted this 
action to be stopped, and that accordingly 
it cannot proceed. It was further angued 
thatall the cases in which a suit on the 
present lines has been allowed to proceed 
were cases in which what ong may call the 
tainted votes were either the actual majority 
which passed the particular resolution or 
else were a deciding factor in turning the 
balance of the voting on the particular 
resolution.® That appears to be so. But, 
on the other hand, no authority was cited 
to us insupport of this other argument, viz., 
that an independent majority is sufficient 
for the main propositien for which Sir 
Chimanlal was gontending. I may, how- 
ever, observe that in acase like this where 
fraud_is alleged, and where conseqyently 
it is alleged that thé suit is within one of 
the recognised exceptions to the principles 
laid down in Foss v. Harbottle (1), it will, 
I think, én general be found that the case 
is allowed to go to trial toagcertain the facts 
before it is finally determined whether the 
action of the mejority can in fact 


(1) (1843) 2 Hare 461; 62 R. R. 185; 67 E, R. 189, 


. 
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bind the . minority. . This is because 
untit the facts are ascertained with some 
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distinctness, it is difficult to.say what ies- 


the precise action ‘of the majority, and 
whether it only amounts on the one hand 
"to those matters of interna? management 
where thé majority of the share-folders-can 
rightly impose their will upon the minority 
or whether on the other hand it is one of 
those cases in which the assets ofthe Com- 
pany are being improperly distributed by 
ean attempt to pay them into the pockets of 
the majorjty of share-holders of the Com- 
pany,or their friends at the expense of the 
minority. “ 
In Burland v. Earle (2) Lord Davey sets 


out with his usual clearness the rules govern- 


ing the -present class of suits. I need not 

read the whole page. But, after stating the 

ordinary rule laid down in Fossv. Harbotile 
he comes to the exceptions and says 
page 93*): , 

“The cases in which the minority can 
maintain such an action are, therefore, con- 
fined to those in which the acts complained 
of are of a fraudulent character or beyond 
the powers of the Company. A familiar 
example is where the majority are en- 
deavouring directly or indirectly to ap- 
propriate to themselves money, property, or 
advantages which belong to the Company, 
or in which the other share-holders are en- 
titled to participate, as was alleged in the 
case of Menier v. Hooper's Telegraph Works 
(3). It should be added that no mere in- 
formality or irregularity which can be re- 
medied by the majority. will entitle the 
minority to sye, if the act when done regu- 
larly would be within the powers of the 
Company and the intention of the majority 
of the share-holders is clear. This may be 
illustrated by the judgment of Mellish, L: 
J.,in Mac Daugall v. Gardiner %4). 

Then in Cook v. Deeks (5) their Lord- 
ships of the Priyy Gouncil say at page 5647: 
- "If, as their Pordships find on the facts, 
the contract in question was entered into 
“under such circumstances that the Directors 
could not retain thebenefit of if for them- 
‘selves, then it belonged in ‘equity to the 

(2) (1802) A. C. 83; TleL. J. P. C. 1; 50 W. R. 241; 85 
L. T. 553; 18 Te L. R. 41; 9 Marson 17. 

(3) (1874) 9 Ch. App. 350; 43 L. J. Ch. 330; 30 L; T. 
. 209; 22 W. R 396. - 

(4) oe Ch. D. 13; 45 L. J. Ch. 27; 39 L. T. 521; 


24 W. R. 118. 
- (5) (1916) 1 A. O. 554; 85 L.J. P.O. 161l; 114 L. T. 
636. es be ee 
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Company ‘and ought to have beep dealt . 
with as an asset-of the Company. Even 
-supposing it be not. ultra vires of a Com-. 
‘pany to make a present to its Directors, it. 
appears quite certainthat Directors holding 
a majority of votes would not be permitted 
to make a present to themselves. This 
would be to allow a majority to oppress the 
minority. Tosuch circumstances the cases 
of North West Transportation Co. v. Beggty 
(6) and Burland v. Earle (2) have no ap- 
plication. | In the same way, if Directors 
have acquired fore themselves proptérty or 
rights which they must be regarded as hold- 
ing on behalf of the Company, a resolution 
that the rights of the Company should be 
disregarded{4n the matter would amount to 
forfeiting the interest and property of the 
minority of share-holders in favour of the 
majority, and that by the votes of those who 
are interested in securing the property for 
themselves. Such use of voting power 
has never been sanctioned by the Courts, 
and, indeed, was expressly disapproved in 
the case of Menier v. Hooper's Telegraph 
Works (3).” r : 

‘Then we have the North West Transporta- 
tion Co. v. Beatty (6). That was a case on 
the other side ef the line where it was held 
that the Directors were not prevented from 
voting in a case where the proposed per- 
chase of a steamer was a perfectly fair 
-contract at a proper price, But even there 
the judgment says at page 600*: 

“Tt may be ~quite . right that, in such a 
-case, the opposing minority should be able, 
in a suit like this, tochallenge the transac- 
tion, and to show that it is an improper 
oge, and to be freed from the objection that 
a suit with such an object can only be main- 
tained by the Company itseli.” 

That is an instance of another cage which ` 
wépt to trialand whereit was pot even at- 
tempted to shut out the plaintifis by pro- 
ceedings in the nature of a demurrer, 

Then in Mente? v. Hopper's Telegraph 
Works (3) Lord Justice Mellish at page 354t 


says : 

x I am of opinion that although it may 
be quite true that the share-holders of a 
Company may vote as- they please, and for 
the purpose ofetheir own interests, yet that 
the majority of share-holders cannot sell 
the assets of the Company and keep the 


: (6) eaten ©. 589; 50 L. J. P. C. 102; 57 L.T. 
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“ tongsidesation, but must allow the minority 
to have their share of any consideration 
which may come to them." 
60, too, in Alexander v. Automatic Tele- 
phone Co, (7) Lord Lindley says (page 69*) : 
“It is necessary, however, to consider the 
form of the action, and the relief which 


can be given. The breach of duty to the. 


Company consists in depriving it of the 
us® of the money which the Directors ought 
to have paid.up sooner than’ they did. ‘I 
cannot,regard the case as one of mere in- 
ternal management which, according to 
Foss v. Harbottle (1) and numerous other 
cases, the Court leaves the shareholders to 
settle amongst themselves. ¥ was ascer- 
tained and admitted at the tria? that, when 
this action was commenced, the defendants 
held such a preponderance of shares that 
they could not be controlled by the other 
share-holders. Under these cireumtances an 
action by some shareholders on behalf of 
themselves and the others against the de- 
fendants isin accordance with the author- 
ities, and is unobjectionable in form: see 
Menier v. Hooper's Telegraph Works (3). An 
action in this form is far preferable to an 
action in the name of the Company, and then 
a fight as to the right to’use‘its name. But 
this last mode of procedure i is the only other 
open to a minority of share holders in cases 
like the present.” , 

In that case it was alleged that the 
Directors had used their powers under the 
articles of making calls on shares in such 
away that they were not obliged to pay 
their calls at the same time as the other 
shareholders, and it was eventuallys held 
that they must account for the profits whieh 
they had thereby made. 

Under thes circumstances, it seems to 
me thas at any rate as regards the first 
. branch of this case, viz., the improper di- 
version of the goods ọ of the Company to the fst 
defendant's private use th allegations must 
be investigated at the triale and that at the 
present time we ought not to prevent this 
case from being heard. Similarly as regards 
the question as to the profits over the cotton 
contracts, we think that that matter must 
also go for trial and that the facts of the 
case must be ascertained. ° 

In saying this I wish to be clearly under- 
stood that this. does not mean that these so- 
called preliminary issues’ Nos. 1, 2, 4, 6; 7 

(7) )1900) 2 Ch. 56; 69 L. J. Ch. 428; 48 Ww. R. 546; 
82 L, T. 400; 16 Ty L. R. 339. 
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Bgec? 


and 8 are answered in favour of the plajhtift E 


It merely means that in- our opinion noo" 
answer at the present stage’ ought’ to be" 


given to the issues until the suit, has-been 
properly heard at the trial- Ih other words, , 
they are get in the present case, having’ 
regard to the plaintiffs pleading, proper pre- 
liminary isfucs. And I wish again to-say 
thatin the absence of any evidence, it is 
quite impossible for us to go into the busi- 


ness matters raised in the written state- . 
ment of the defendants and in particular te- 
determine whether the alleged* system of : 


joint purchase was one which the majority 
of the share-holders could under certain 
circumstances, when proved, make binding 
on the minority. 

Accordingly I: would ‘allow the appeal 
and set aside the judgment of the lower 
Court and remand the suit for a trial on all 
the issues raised. We made a suggestion 
to Counsel that ‘when discovery is given 


here, a roving discovery through all the: 


books of the defendant Company should 
not be allowed. Weare quite alive to ‘the 
defendants’ allegation that this: suit is 
brought from indirect motives having re- 
gard to the previous suit for breach of con- 
tract which the Company has brought 
against the present plaintiff. Those again 
are matters to be determined at the trial 
of the present suit. But in granting dis- 
covery it maybe that the lower Court will 
think it prudent to limit discovery at any 
rate in the first instance to those neatters 
and contracts which are expressly pleaded 
in the plaint, and not to allow a general 
roving discovery of all the Oonfpany's 


books in the hope that some other items 


may be discovered. Ifit should happen at 


trial that the particular charge of fraud- 


were proved, then it may be that it would 


be open to the Court toeorder an enquiry. 


in wide terms to elicit what profits in similar 
matters have been improperly obtained by 
the defendant. 
it seems to me without giving any binding 
decision on the point that the Court would 
be well advised to prevent any improper 
use being made of the present suit te enable 
confidential information as to the Company’s 
business to be obtained by some one who 
may possibly be a trade rival or at any rate 
an enerfy of this Company. 

As regards the questio: of costs, we think 
the proper order to. make is that the de- 


fendants should pay’ the plaintiffs cost of% 


the appeal, and.that the costs: of all parties 


But in the present instance’ 


ab 


.4û 


up to date in the lower-Court be costs in 
the *cause. The First Class Subordinate 
Judge will be directed to take up the case 
as soon as he possibly can. It has already 
‘lasted ove? five years. 

Fawcett, J.—I concur. I fylly appreci; 
ate ‘the distinction which SirSChimanlal 
Setalvad for defendant No. 1 has put be- 
fore us that in the present case there was 
‘an independent majority against the plaint- 
_iff's suit. 


ifs right.of suit, inasmuch as the defend- 
‘ant No. 1 has a controlling voice in the 
voting on Resolutions at meetings of the 
Company and at the date the plaint 
was filed, the plaintiff was ina position to 
rely upon that fact as bringing: the suit 
within the recognised exceptions to the 
rule laid down in Foss v, Harbotile (1) 
and other similar cases. 


I think that in considering the ‘question 


. whether a person has a right to sue, the 


Court should lean in favour of that right, 
unless it is plainly shown that the suit is 
barred. And I agree with my learned bro- 
ther that the present is a case where it can- 
. not properly be held that the plaintiffs’ suit 
does not lie at all. -It is only after the main 
facts regarding the alleged frauds have been 
ascertained that itcan.be decided whether 


_ the resolution relied on by the Company 


bars the suit. - 

Note by Marten, J.—(September 20, 1924).—In the 
course of the arguments I referred Sir Chimanlal 
Setalfad to Suit No. 18 of 1909 in the Ahmedabad 
-Court brought by Sakerlal Bulakhidas against Keval- 
das Tribhovandas and the Bharatkhand Ootton Mills 
Company, Limited, and others. This wasa suit by 
share-holder for a refund of moneys of the Company 
which had been mis-apprepriated by its agent. There, 
as here, the majority of the share-holders of the Com- 
pany passed resolutions against the suit and in favour 
ofthe agent. Both the Subordinate Judge and on 
appeal the District Judge held that th€se resolutions 
were ultra vires the Oompany and, therefore, inopera- 
tive as the Company. had no power under its 
Memorandum of dssocjation to lend money to its 
agent, and much less to allow him to appropriate the 
assets to his own We and they referred to the judg- 

ement of Sir Norman Macleod in In re Bombay Cotton 
Manufacturing Co., Ltd. (8)*in_ support of their 
decisions. An appeal*to the High Court was 
dismissed, (see Second Appeal No. 388 of 1911), and 
accordfngly the preliminary decree. passed in the 
lower Court fer an account stood. In its later stages 
the case again went to the High Court as First Appeal 
No. 99 of 1914, and subsequently to the Privy Council 
as Privy Council Appeal No. 21 of 1922ewhere the 


High Court decree for Rs. 1,465,453 against the agent- 


was eventually conffrmed. Sir Chimanlal sought to 
distinguish that case because according to him there 
was an express clause in the Memorandum of Associa- 


` (9) 4 Ind. Cas. 591; 11 Bom. L, R, 1302; 34 B. 533, 
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But I am not convinced that the 
| English authorities do not favour the plaint- 


@ . a 
(8910. 19254 
tion of the Company prohibiting any such pan: and 
that this clause was quite distinct from a resolution 
which the Company had passed in 1900 to prevent any 
such loan, but which was rescinded after the litigation 
began. This was quite contrary to my recollection of* 
the case but as the papers were not before me, I made 
no reference to the case in my judgment. Ihave since 
seen the relevant papers, and find that Counsel was - 
mistaken. The material documents will be found in 
the Privy Council Record, viz., the Memorandum at 
page 104 and the first three judgments at pages 113, 131 
and 147. In none of them is there any trace of any jeh 
express prohibition as Counsel stated. The case, 
therefore, is in point in the present suit, and is direct- 
ly opposed to the propositions of law advanced by 
Counsel for the defendants. 


Z. K. Appeal allowed; 


Suit remanded for.trial. 
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Civil Procedure Code (Act V of 1908), s. 92-—Suit 
relating to trust— Ejectment of transferee of trust 
property, whether can be claimed—Transferee, whether 
can be made party to suit—Jurisdiction. 

The words “granting such further or other relief as 
the nature of the case may require” in sub-clause (A) 
of 5. 92 of the ©. P. O., refer’ to reliefs ejusdem 
generis with the other reliefs specifically mentioned 
in the section and not to every possible relief which 
a,Civil Court may grant. [p. 41, col. 2.] 

In asuit framed under s. 92 of the C. P. C. a 
decree for actual possession against transferees from 
a trustee cannot be properly passed. There is, how- 
ever, no objection to impleading the transferees of 
tRe trust property in such a suit or to deqlaring in 
that suit that the property in dispute is trust pro- 
perty, and armed with such a declaration the plaint-* 
ifs can bring a subsequent suit to eject the trans- 
ferees from the tryst Property. [ibid.] 

The jurisdiction given by s. 92 of the O. P. ©. to 
the principal Civil Court of Original Jurisdiction is 
a special jurisdiction given fora particular purpose 
and whe® the purpose of the section would not be 
furthered by the inclusion of a particular relief in a 

„Suit, it weuld require. strong grounds for holding 
ihat, Ti relief ig within the section. [p. 44, cols. 

First appeal from an order of the District 
ape Ghazipur, dated the 30th October 

Dr. M. L. Agarawala, for the Appellants. 

Messrs. U. S. Bajnai, K. Verma and A, 
P, Panday, for the Respondents. 
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- 6 JUDGMENT. 

Sulaiman, J.—This is a plaintiffs’ ap- 
peal arising out of a suit which was brought 

*professedly under s. 92 of the O., P. C. after 
the plaintiffs had obtained sanction of 

_ the Legal Remembrancer. The plaintiffs 
alleged that they had an interest in the 
properties in dispute which were dedicated 
properties that the deceased trustee as well 
asthe present trustee had committed vari- 
ous breaches of trust and that the present 
trustee was liable to be remaved. They 
impleaded a number offother defendants 
alleged to be transferees of the trust pro- 
perty. There were six reliefs claimed in 
the plaint (a) a declaration that the pro- 
perties in dispute were wagf ptoperties, (b) 
that the present trustee defendant No. 1 be 
removed and in his place a new trustee be 
appointed, (c) that the properties of Schedule 
land 2 be vested in the new trustee, (d) that 
the transfers be declared to be null and 
void and the newly appointed mahant may 
be putin possession of the said properties, 
(e) a scheme be prepared for the up-keep 
of the math and its properties, and (f) any 
other relief that may be fit and proper. 

The learned District J udge came to the 
conclusion that the suit so far as it was one 
for recovery of possession against the de- 
fendants second party was not properly 
brought under s. 92 of the ©. P. ©. He 
was of opinion that the proper forum in 
which to institute asuit to recover posses- 
sion was the Courtof the Subordinate Judge 
being the Courtofthe lowest grade having 
jurisdiction to try such suits. He accord- 
ingly thought thatit would avoid a multi- 
plicity of litigation in having the mafttr 
fought out in two Courts and he, therefore, 
thought fit to érder that the plaint be re- 
turned fer presentation to the Court of the 
SubordinateJudge. It is against this ortgr 
that the present appeal has been filed. 

It cannot be disputed for a moment that 
the order of the learned District Judge can- 
not be upheld in its entirety. Some of the 
reliefs claimed in the suit were, reliefs 
which expressly and clearly came under 
s. 92 of the C. P. C. anu, therefore, under 
sub-cl. (2) of that section were excluded 
from any regular suit brought not in con- 
formity with the provision of that section. 
If the suit were filed in the Court of the 
Subordinate Judge that officer would have 
no jurisdiction to order the removal of the 
present trustee nor would he have any 
power to appoint a new trustee. He may 
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other reliefs claimed in the suit. 

It is obvious, therefore, that even if the 
learned Judge was right in holding that 
no relief forgecovery of-possession could 
“be granted@*in a suit under s. 92 he was not 
justified i returning the plaint altogether. 
He might Rave called upon the plaintiffs to 
amend the plaint by striking off the relief 
which he considered could not be properly 
granted in the suit or he might have waited 
till he came to pronounce his judgment and 
might have dismissed the claim With regard 
to that particular relief. I, howeverfagree 
with the learned Judge that ina suit under 
s. 92 a decree for actual possession against 
transferees from the trustee cannot be pro- 
perly passed and so the last portion of 
relief (d) cannot be granted. It may be 
that the language of sub-cl. (h) of the sec- 
tion is very wide, but it must be understood 
that the words “granting such further or 
other relief as the nature of the case may 
require” refer to reliefs ejusdem genneris 
and not to every possible relief which a Civil 
Court may grant. 


In acase of this Court—Ghazaffar Husain 
Khan v, Yawar Husain (1)—a Bench came 
to the conclusion that there was no objec- 
tion to impleading transferees of the trust 
property ina suit under s. 539 of the old 
Code corresponding tos. 92 of the present 
Code, or to declaring in that suit that the 
property in dispute was trust property. 
Stanley, C. J., however, did not express any 
definite opinion as to whether a Court could 
direct the trustee to be pute in possession 
of the properties in the hands of the tres- 
passers. Burkitt, J., Was clearly of opinion 
that such a relief could not be granted in 
a suit of that nature. He was of opinion 
that if the*transferees surrendered posses- 
sion of the property on demand by the 
new trustee, well and good,, but if they re- 
fused, then the trustee coyld not recover 
possession otherwise than in execution of a 
decree for recovery of possession passed in 
a suit instituted by Bim before a Court 
competent to hear such suits. His opinion 
clearly was that no decr&® for actual posses- 
sion could be granted by the District Judge 
under s. 539 of the old Code, but that 
armed wéth a declaration the trustee would 
be entitled to dispossess the trespasser in 
a subsequent regular suit. This opinion 
has found favour with other High Courts 


(1) 23 A. 112; 2 A. L. J. 591; A. W. N. (1905) 208, 


48 
° also. eIn Budh Singh v: Niradbaran Roy 
(2) the case in Sajedur Raja Chowdhurt v. 
Gour Mohun Das Baishnav (8) was dissent- 
ed from. The Bombay High Court has ex- 
pressly held so inthe case of the Collector 
of Poona-v. Bai Chanchalbat (4). 
Madras High Court has inclined "the same 
way vide Asam Raghavulu Setty v. Pellati 
Sitamma (5). < | 

The learned Advocate for the appellants 
has not been able to lay before us any case 
other than that in Sajedur Raja Chowdhuri 
v. Gour Mohun Das Baishnav (3) where a 
decree for actual possession against tres- 
passers who are transferees from the trustee 
has been passed in a suit brought under 
s. 539 of thes old Code or s. 92 of the new 
Code. The reason for not granting such a 
decree is thatthe wording of sub-cl. (h) can 
not be taken in its most general sense. It 
must be read with the preceding sub- 
clauses and the ‘relief granted under it 
must be of a similar character. A relief 
for actual possession of trespassers is wholly 
outside the scope of s. 92. 

But I have already said that this defect 
did not entitle the learned Judge to throw 
out the whole plaint and return it for pre- 
sentation to another Court. No other matter 
has been considered or decided by the 
Judge nor has he yet considered the ques- 
tion asto whether a previous decision bet- 
ween the present trustee and some of the 
transferees operates as res judicata. I 
would, therefore, allow the appeal and re- 
mand the case. | 

Boys, J.—The circumstances in which 
this appeal comes before us have already 
been: fully set out by my learned brother. 
The question for decision is whether the 
learned District Judge was right in return- 
ing the plaint or whether h e®*could and 
should have tried the right of the plaintiffs 
to some or all of the reliefs claimed by 
them. and if so “which. There isno need to 
deal specifically’ with the relief (a) asking 
for a declaration that the properties spect 
fied -þe declared to be wagf properties. 
This relief is clearly within s. 92 of the C. P. 
C.—see .Ghazanffae Husain Khan v. Yawar 
Husain (1).* Similarly the reliefs (b), (c) 
and (e) for the removal of a mahanth, the 
appointment ofa new mahanth, the vesting 


: . 
2)20.L. 5.431. ° 
3) 24 C. 418; 12 Ind. Pec. (N. s.) 946. 
tis 12 Ind. Cas. 30; 35 B. 470; 13 Bom. L. R. 690. 
(5) 25 Ind, Oas. 794; 27 M. L. J. 266; 16M. L, T. 178; 
1914) M, W. N. 692. F 
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‘of the properties in the new mahamlv and 
the preparation of a scheme are declaredly 
within s. 92 of the ©. P. C. Relief (d) 
really contains two reliefs; a 

(a) that the transfers complained of be 
declared null and void and of no effect; 
and (b) aprayer for recovery of possession‘ 
by delivery to the new trustee. 

At the hearing a question was raised in 
connection with this issue as to whether We 
third party transferees could ‘be implead- 
ed ina suit under s. 92, O. P. C. dt has 
been held that they can be so impleaded— 
see Sajedur Raja Chowdhuri v. Gour Mohun 
Das Baishnav (3) and Ghazanffar Husain 
Khan v. Yawmr Husain (1) and I agree. It 
is clearly necessary for the purposes of an` 
enquiry into the propriety of transfers by: 
the trustee that the Court should have before 
it the transferees themselves. 

To consider then the first portion of the 
relief (d) which prays for a declaration that 
the alienations made by the trustee whose 
removal is prayed for in relief (b) may be 
declared void. As the removal of a trustee 
is to be based on breach of trust clearly 
the acts of the trustee must be examined’ 
and if those agts prove to be the breaches 
of the trustee’s duty clearly the Court must 
say soand this is equivalent to declaring 
the acts to be invalid and the alienations 
to be void~see also (Ghazanffar Husain 
Khan v. Yawar Husain) (1). . 

Before passing to consider the second 
portion of the relief (d) asking for delivery 
of possession to the new trustee, it may be 
noted thatthe plaint alleges certain acts of 
the predecessor of the existing trustee to 
håve been breaches of trust. Such acts 
cannot themselves be regarded as breaches 
of trust by the present trustee—compare 
Badri Das Mukim v. Chooni-Lal*Johurry 
(§),, but if the present trustee® could have 
taken steps to save the property from the 
consequences of the breach of trust committ- 
ed by his predevessor, his neglect to do so 
might in given circumstances constitute a 
breach of trust by him himself and natural- 
ly this would be still more so, if he con- 
tinued to reap personally the benefit of his 
“predecessor's hreach of trust and the allega- 
tions should be enquired into. 


I will now consider the prayer in the 
second portion of relief (d) asking as against 
the third party transferees for delivery of 
possession to the new trustee. It might 


(6) 33 O. 789 at p. 808; 10 O. W. N, 581, 
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- seem,af, first sight that if, as already held, 
the alienations canin a suit under s. 92 
be declared void, it isa natural corollary 
that a decree for recovery of possession 
slfould follow, but the two reliefs are not 
on the same footing. A declaration as to 
the legality of the alienation is within s. 92 
because if is a necessary foundation forthe 
finding that there has been a breach of trust 
ang that declaration involves andis equi- 
valent toa declaration that the alienation 
is void and such latter declaratipn is, there- 
fore, Within s, 92. But she recovery of pos- 
session by the new trustee is not necessary 
to complete the finding that there has been 
a breach of trustnor is it necessary for the 
purpose of any direction as to ow the trust 
is to be administered. ` 
The only cases directly opposite are 
Sajedur Raja Chowdhuri v. Gour Mohun 
Das Baishnav (3) and Ghazanffar Husain 
Khan v. Yawar Husain (1), In Sajedur Raja 
Chowdhuri v. Gour Mohun Das Baishnav (8). 
Banerji and Rampini, JJ., held at page 
429* in asuit under s. 539 (corresponding 
generally to the presents. 92) that there can 
be a-decree for the return of the property by 
the transferees, In Ghazanjfar Husain Khan 
v. Yawar Husain (1) the decree appealed 
against was not a decree for delivery of 
possession, but only directed the trustee “to 
bring into his possession” the property im- 
properly alienated (pagel116T). Both Stanley 
C. J., and Burkitt, J., held that this latter 
direction was a valid direction. The ques- 
tion whether there could be a decree for 
actual delivery of possession, therefore, did 
not actually arise, and any dicta in regard to 
the possibility of such a decree wero, thert- 
fore, obiter, Both Judges, hower, discussed 
the question, Burkitt, J., held (1) that a 
decree that the new trustee should “bring 
into hig posgession” the property improper- 
ly alienated was within the power of & 
District Judge in a suit under s. 539 (now 
s. 92), but it did not anfotmt to a decree 
“for recovery of possession” and could not 
be executed as such; that if the transferees 
surrendered possession, well and gdod; but 
that, if they refused to surrender, the new 
trustee must bring a separate suit in the- 
competent Civil Court and get*adecree for re- 
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party transferees; . unless, of course, sui, 
to obtain such a decree had been institut. 
ed in the ordinary competent Civil Court 
and he had called it up for trial before 
himself; in which case it would not of 
course besa suit under s. 539 at all. He did 
not refer eto Sajedur Raja Chowdhuri v, 
Gour Moh@n Das Baishnav (3), in’ which 
Banerji and Rampini, JJ., held that such a 
decree for recovery of possession against . 
the transferees was within s. 539,4 but the 
ease had been quoted in argument. Stanley. 
C. J., held that it was clear that the Court . 
may in a suit under s. 539 direct a tiustee 
who is being removed to make over the 
trust property to the new trustee. As to 
whether it could direct a transferee of 
property held to have been improperly 
alienated to make over the property tothe . 
new trustee, he said that he would have 
had difficulty in following Burkitt, J., in | 
the difficulties which the latter found in 
the way of accepting Sajedur RajaChowdhuri 
v. Gour Mohun Das Baishnav (3), but he did | 
not consider it necessary to decide the 
point. . 

These two cases are so far as appears to 
me, the only cases which appear to be 
directly apposite to the one before us. We 
have, therefore, a decision of two Judges 
of the Calcutta High Court that such å 
decree is within s. 539 (now s. 92); thé 
obiter dictum of one Judge, Burkitt, J, of a 
Bench of this High Court that such a 
decree is not within s. 92 and the $biter 
dictum of the other Judge, Stanley, O. J., 
of the Bench that if he had to decide the 
point he could not accept fhe arguments 
which had influenced his brother Judge. . 
The question arises directly in the present - 
case before us. Section 92 by its terms 
applies onky where there has been an 
alleged breach of trust or where a direction 
ofthe Court is necessary for the administra- 
tion of the trust, and if*eithtr of those con- 
ditions is satisfied, and, it addition the 
proper consent has been obtained to the? 
institution of thé suit, the section then pro- 
ceeds to declare (a) to (h) what decree may 
be passed. ° b 

The object of the section has heen declar- 
ed to be [vide Sajedur Raja Chowdhuri v. 


covery, (2) that a District Judge could not in 
` guit under s. 539 (now s. 92) pass a decree 
for recovery of possession *against third 


Gour Mohun Das Baishnav (3)], and this - 
interpretation has not so far as I am aware 
ever been qualified or chaflenged, “to pre- 
vent an indefinite numBer of reckless and “< 
harassing suits. beifg brought against 

- trustees by different persons interested in 


*Page of 24 0. [Ed] altos, Se 
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“ the trust". This object is in no way fur- 
thered by holding thatin a suit by a person 
interested forthe removalof a trustee and 
the appointment of a new trustee a relief 
may be added against a third, party trans- 
feree that. he be ordered to «deliver up 
possession. . 

Again, a consideration of the matters .set 
out in,cls. (a) to (h) in s. 92 strongly sug- 
gests that those clauses are only concerned 
with either (1) the direct consequences of 
the breach of trust which is one of the 
alternativé conditions precedent to the 
appliéability of s. 92 e. g., cls. (a), (b), (c) and 
(d) or (2) directions for the administration of 
the trust which is the other of the alterna- 
tive conditios precedent to the applicability 
ofs. 92 e. g., cls. (c) to (9). 

To neither of these purposes is a 
decree for recovery froma third party of 
property improperly alienated in any 
Yeal sense akin.. A decree for delivery 
of possession by the trustee who has been 
removed to the new trustee may be held to 
be within s. 92 as being a necessary con- 
sequence ‘of his removal for breach of 
trust but that is not the case before us and 
ison quite a different footing from the case 
of the third party transferee. 

It is urged that cl. (h) is wide enough 
to include a decree against a third party 
transferee for delivery of possession, It 
is admitted, and it has been more than 
once pointed out [vide Jamal-ud-din v. 
Mujfaba Hussain (7), Ghazanffar Husain 
Khan v. Yawar Husain (1) and Budree Das 
Mokiy v. Chuni Lal Jhorry (6)| that to el. (h) 
must be applitd the ordinary test generally 
applicable to such ¢lauses, that it can only 
be applied to matters ejusdem generis with 
the preceding matters; but, admitting this, 
it is further urged that a degree for re- 
covery of possession is ejusdem generis 
with the power given by cl. (c) to vest any 
property ina trustée. That clause is clear- 
ly only intended to cover’ such cases as 

ewhere a new trustee is appointed. : 


There is nothing else “in cls. (a) to (g) 
which can remotely suggest that the relief 
which we are considering can be included 
in cl. (h). ° 

The passing of a decree for possession 
is properly the duty of the ordinary Uourt 
possessing jurigdiction in the particular 
ease. The jurisdjction given by s. 92 to 
the prinċipal Civil Oqurt of Original Juris- 


7) 25 A. 631 at p. 635; A. W. N. (1903) 320, 
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diction isa special jurisdiction giyen for 
a particular purpose and where the purpose 
of the section would not be furthered by 
the inclusion of the relief in the section,” 
it would require strong grounds to justify 
holding that the relief is within the section. 
Such grounds do not appear. I concur, 
therefore, in the order proposed by my 
learned brother. 

By the Court.—We accordingly alêw 
this appeal and setting aside the order of 
the learned,District Judge remand the case 
to his Court in order that it may be restored 
on its pending fileand disposed of according 
to law. The costs in the Court below and 
in this Courf will abide the event. The 
costs in this Court will include. fees on the 
higher scale. : 

Z. 


K. Appeal allowed, 
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Mr. Kinkhede, A. J, C. 
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C. P. Tenancy Act (XI of 1898), ss. 85, 36—Hindu 
Law—Surrender by tenant—-Application by female 
hgir to set aside surrender—Female heir placed in 
possession, whether entitled absolutely to holding— 
Succession, rule applicable to. 

Where an occupancy tenant surrenders his holding 
to a landlord under s. 35 of the C. P. Tenagcy Act and 
the surrender is set aside, upon an application made 

nåer s. 36 of the Act, by the heir of the temant who 

appens to be a female, and the female heir is placed 
in possession of the holding upon her undertaking 
and paying the statufory liabilities out of her own 
separate funds, the holding does not belong to her 
absolutely so as to make her a fresh stock of descent. 
Ske takes only a widow's interest in the holding as if 
the tenaf@t were dead and she inherits the whole of it 
for want of nearer heirs at the date of the surrender. 
[p. 51, col+1.] 

Premlal v. Bhagchand, 69 tnd. Cas. 669; 19 N. L. R. 
4; (1923) A. I. R. (N) 34, overruled. i 

Case-law discussed. 

Appeal against a decree of the District 
Judge, WardĦa, datel the Ith August 
1922, confirming that of the Third Sub- 
ordinate Judge, Wardha, dated the ?9th of 
April 1922. 
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Messrg. D. N. Khare, R. B. and G. N. 
Kawley, for the Appellant. , 

Mr. D. T. Mangalmoori, for the Respond- 
ent. 

* ORDER OF REFERENCE. 

Kinkhede, A. J. C.—Afier going 
through the record I think the question of 
law involved in the case is of such import- 
ance that itis desirable to have an author- 
itave decision by a Bench. 

The question to be referred toa Bench is 
as follows :—- x 

Where an occupancy tenant surrenders 
his holding to a landlord under s. 35 of 
the Central Provinces Tenancy Act and 
the surrender is set aside upgn an appli- 
cation made under s. 36 of the said Act by 
his heir who happens to be a female, 
and the female heir is placed in posses- 
sion of the holding upon her undertaking 
and paying the statutory liabilities out 
of her own separate funds, does the hold- 
ing belong to her absolutely so as to 
make her afresh stock of descent, or does 
she take only the widow’s interest in the 
same asifthe tenant were dead and she 
inherited it for want of nearer heirs at the 
date of the surrender. si 

Kotwal, A. J. ©., has heal in.Premlal 
v. Bhagchand (1), that she takes the land 
as a new tenancy and becomes a fresh stock 
of descent so as to let in her own per- 
sonal heirs. Mr. Mittra, A.J. C., held in 
Sumarandas v. Thakur (2) that the person 
to succeed to a tenancy after a female is 
the heir of the last male-holder ang 
not the heir of such a female. This view 
is supported by andis in accordance with 
the view that has prevailed in this Couré 
since avery long time. Per Stevens, J. C., 
in Fakira v. Hari (3), Salita v. Sitaram 
(4), and per Ismay, J. O., in Sheoshankerpury, 
v., Rukhya ©), and per Drake-Brockman, 
J, ©., in Vithu v. Mendri (6), and does no? 
go against the view taken by Hallifax, 
A. J. C., in an analogous tase under s. 45 
of the Central Provinces Tenancy Act, in 
Sheoram v., Tikaram- (T). 

As at present inclined my own Fiew is 
that the person placed im possession gets 


{0,0 Ind Das. 669; 19N. L. R.d; (1923) A. L R. 
34 


ih F. A. Ni , 36 of 1914, dated 9-10-16, 
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(5) 150. P L. R. 89. 

(6) 4 Ind. ( às. 792; 5 N. L. R. 172. 

(7) 71 Ind. Das, 129; 19 N. L, R. 26; (1923) A, L R. 
(S3) 93, 


WASUDEO Y. BHIWA. 


45° 
the tenant-right in virtue of. his or, her 
possession as heir to the surrendering tenant 
and not independently of it, and, there- 
fore, the interest of the female heir so 
placed in posgession must be only such 
interest as gae may have under the personal 
law to which she is subject in property 
inherited fsom her husband. Here the 
mother being a female heir under Hindu 
Law had only a widow's interest and 
could not bea fresh stock of descent so as 
to let in her own personal heirs, I would,” 
therefore, request thatif the Judicial Com- 
missioner thinks that thisis a fit cast for 
reference to a Bench it may be so referred 
and the Bench may be constituted. 
Baker, J. C.—To be heard by a 


Bench. 
i OPINIONS. 

Kinkhede, A, J. C.—The facts of the 
case appearing from the judgment are as 
follows :— 

The fields iu suit were originally held 
by one Govinda in oceupancy right. On 
his death, his son Dewaji inherited them. 
Dewaji died leaving behind a mother 
Bahena, and a widow. Musammat Soni, 
although the latter inherited the holding 
she surrendered it to the landlord with 
the express object of divesting herself of 
the tenant-right and of, what she consider- 
ed, becoming free to remarry. Soon after 
this she remarried. Dewaji’s mother, Bahena 
then applied to Revenue Officer to be 
placed in possession of the holding uhder 
s. 36 of the Central Provinces Tenancy Act 
and was placed in possession on payment 
of Rs. 28, the amount of renf which Soni 
had left in arrears. Musammat Bahena re- 
mained in possession of the land till her 
death. After Behana, her lessees were 
sued ‘by ongBhiwa, who claimed to inherit 
the holding from Dewaji as his cousin and 
heir. During the pendency of this suit one 
Wasudeo, the son of Behand’s predeceased 
daughter Sita, brought the suit, out of 
which this second appeal fas arisen, against 6 
Bhiwa and the kessees. of Bahena. The 
basis of his claim was that by payment of 
Rs. 28 out of her separatg funds for afrears 

< of rent and also by the conferrab of tenancy 
right upon her by the Revenue Officer, Be- 
hana, became the absolute owner of the 
holding And as such she became a fresh 
stock of descent in respect of the holding 


which was stridhan in her hands. This 
contention failed before the Trial, Judge 
as also before the District Judge.’ The 
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plaintiff has, therefore, come up in 
second appeal and urges, relying on a 
decision of this Court in Premlal v. 
Bhagchand (1) that his appel must succeed. 
The appeal was heard by a Bench of two 
Judges by order of the Jadicial Gommis- 
sioner. - “. 4 
The provisons relating to girrender by 
tenants are contained in ss. 33 and 34 of 
the old Tenancy Act of 1883, and s. 35 
of the new Tenancy Act, 1898. As tenancy 


, originates in a contract and is supplement- 
‘ed and controlled by Statute, it logically 


follows it must ordinarily be determined 
by acontract with the landlord and also 
lapse to the landlord where the last tenant 
dies without any lawful heir entitled to 


‘succeed under the tenancy law; because, 
' itis in him that the ultimate revision vests. 


It will, however, be remembered that 
where such ultimate reversionary interest 


‘of the landlord is subject to the prior 


reversion in favour of the heirs recognized 
by the tenancy law, the law will look ask- 
ance or with disfavour at any transaction 
between the tenant for the time being and 


-the landlord which in any way brings the 


latter’s reversion into being earlier, i. e., 


“ during the tifetime of heirs, and thereby 


derogates from the grant and its statutory 
incident of heritability, and thus seeks to 
defeat the right of succession to which 
it has given its recognition. Therefore, if 
the holder of tenant-right tries to bring 
his, lease-hold interest or tenant-right to 
premature. end by executing a surrender 
in favour of the landlord the bona fides 
of the trasaction was liable to be challeng- 
ed in a civil suit. 

It will thus bê seen that, where the 
holder of the tenant-right is a male, he 
can represent the tenancy fully, in its re- 


‘lation to the landlord, and, # he executes 


the surrender, and if he is, under his 
personal law, competent to act for him- 
self, he acting with the landlord in whom 
the immediate reversion in his case vests, 
can, by a consensus of mind put an end 
to the tenancy by surrender under an 
express contract permitted by s. 33, or 
forfeit. it by imptied surrender as contemp- 
lated by $. 34 of the Act of 1883, or ex- 
tinguish it under s. 35 of the new Act of 
1898. But where such right is held by a 
widow or other, female heiress whose inter- 
est is analogous,to that of a Hindu widow 
although for certainepurposes she represents 
the tenant-right in its relation to the land- 
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lord, her rights are not equal to those 
of a male. The very nature and incident 
of the devolution of the tenant-right in 
her favour carries with it certain diş- 
abilities which the law recognises in*the 
interest of the next reversion. The tenant- 
right must in such a case be deemed to 
be spilt up, asit were, in the eyeof law 
by the very fact that the tenancy has 
devolved on the female in such a way ghat 
there cannot be a complete merger of the 
tenant-right if she were to release it by 
her own voluntary act or by het failure 
to perform the duties of a tenant for the 
time being in favour of the landlord. in 
whom ordinarily the immediate reversion 
vests, unless the reversionary heir’s inter- 
est with which the widow's qualified estate 
is “saddled” in cases governed by Hindu 
Law, has also fallen in along with such. 
“qualified estate’ by means of a transaction. 
in which the widow and the reversioner 
have acted together, or by the latter's giving 
his consent to the widow's submerging 
the lesser interest, namely,\the entire tenant- 
right, in the greater right of the landlord, 
so as tobring about a complete merger, 
and wipe the tenant-right altogether out of 
existence. Ip my opinion it could not be 
open to her to arrogate to herself all the 
powers and privileges of a male tenant, 
for the simple reason that being a female 
heiress she takes the inheritance with full 
liberty of enjoymeut of the usufruct, but 
subject to restrictions imposed both as re- 
gards the devolution of the corpus on her 
*husband’s heirs, and her power of disposi- 
‘tion over it, during her lifetime, under 
¿Hindu Law, in addition to the restrictions 
that exist onthe right of succession and 
transfer to which sheis subject, under the 
tenancy law like the other tenants of her- 
“class. The tenant-right and the ‘immediate 


ereversion which vest in the casebfa male 


tenant respectively in the tenant, and in 
the landlord, fow the time being, cannot 
thus be considered to be vested only in a 
Hindu famale and the landlord respective- 


“ty, asy such a construction would altogether 


ignore the interest of the reversionary 
eir. . * Aen a 

It has long been the settled law that to 
make a surrender by a Hindu widow effec- 
tual, all interest in and possession of life- 
interest mustebe abandoned by her: Behari 
Lal v. Madho Lal (8), thatis to say she 


(8) 19 C. 236; 19 I. A. 30; 6 Sar. P. O. J. 88; 9 Ind, 
Dee; (N, 5) 603 (P, 0). 
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can, so to speak, by a voluntary act bring 
about, her own death. Itis the self-efface- 
ment of the widow—-an effacement which in 
other circumstances is effected by actual. 
death or civil death, which opens the estate 
of the deceased husband to the next heirs 
at that date. 

The reversioner’s interest must, therefore, 
begin to operate and fasten itself on the 
estate held by the woman the moment 
sha is divested of her widow's estate either 
by natural death, or by civil death, as in 
the case of re-marriage, or by a bona fide 
self-effacement as in the ecase of a total re- 
nunciation of the widow's whole interest 
in the whole of the estate in favour of 
the nearest reversioner or whole body of 
next reversioners, t.e., her husiand’s next 
heirs ; Rangasami Gounden v. Nachiappa 
Gounden (9) and Bhagwat Koer v. Dhanuk- 
dart Prashad Singh (10). The transferee 
from her takes her interest subject to the 
rights of the heirs and of the landlord 
to avoid the transactions on grounds open 
to each of them. She cannot claim to bea 
representative of the entire estate where 
her act, instead of being for the preservation 
or benefit of the’ estate, aims at its destruc- 
tion or annihilation. Thus she neither 
singly ner in conjunction with strangers or 
persons other than those in whom the re- 
version vests and who are entitled to object 
to her dealing with the tenant-right under 
the Hindu Law, or even the tenancy law, 
including the" landlord, can prejudice the 
rights of those to whom the right of sueces- 
sion or reversion is secured by Statute. 

“I donot see any difference in principle 
between the case cfa transfer by a Hindu 
© widow to strangers and surrender by her im 
favour of the landlord where the estate of 
a reversionary heir intervenes. Though in 
form it purports to be a surrender of the 
whole tenantzright the a reversionery interest 
must ordinarily remain untouched by ® 
unless it is a bona fide surrender. The so- 
called surrenderee hecom®s; gs it were, only 
a transferee in the eye of law, as was the case 
when a landlord took a surrender of tenants 
right after the tenant had created% valid 
usfructuary mortgage, and it was allowed to 


(9) 50 Ind. Cas. 498; 42 M. 523; 36 M. L. J. 493; 17 
A.L. J. 536; 29 O. L. J. 539; 21 Bom. L. R. 640; 23 ©. 
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operate merely asa transfer of the equity 
of redemption only to the landlord: Bali 
ram v, Ram Rao Mahratta (11). Unless, 
therefore, it is shown that the reversioner 
has, by taking some benefit, or ky consent- 
ing or doing apy other act, relinquished his 
interest ingfavour of the landlord, or signi- 
fied his assent to the widow's act of submerg- 
ing the lesser interest of the tenant, in its 
entirety, in the landlord’s greater interest, 
the fusion of the two estates, which is 
absolutely necessary to givethe landlord a 
complete mastery over the tenant-right, 
does not take place. He cannot in the case 
ofa Hindu female acting in collusiom with 
him and with the avowed object of pre- 
judicing the right of the reversioner deprive 
him of his right to challenge the bona fides, 
and the binding character of the transaction 
as against him. The two estates must be 
completely united in one person and must 
be fully represented for the purposes of 
such union by those in whom they vest in ` 
the eye of law, and by. whom they.are held 
for the time being, and thisis why there 
cannot be a surrender ofa partor undefined 
and undemarcated portion of the holding, 
or by the individual act of a person who is 
only a joint tenant along with. another, or 
in favour of a person who is not the sole 
landlord but a co-sharer in the village.. 
None of these transactions operates to drown 


‘the lesser interest into the greater because 


there cannot legally be or is not a complete 
confluence of two interests. f 


It is on this principle, as I understand it, 
that the theory of surrender of tenant-right.. 
in the Central Provinces is based., The 
Courts have constantly refused to recognize 
the validity of voluntary surrenders where 
they operated to prejudice a prior valid 
grant. This Court has consistantly held 
that the tewancy has in the eyeof lawa 
continuance for the purposé of working out 
rights already created under a prior, valid 
grant lawfully grafted ‘as it were on the 
tenant-right: Bhuray Brahman v. | Lala. 
Vishwanath (12). _ Of course, where the ten-® 
ant-right itself comes $o an end by opera- 
tion of law and not by the voluntary act of 
the tenant throwing up the tenancy,th& case . 
is treated differently. ee. r 

Hindu Law does not allow a Hindu widow 
to prejudjce the reversionary heirs’ rights; 
I say it was never the policy of the tenancy 


fi) 


4 N. L. R. 57. 
aN. L. R. 170. j 


rs 


- Vithu v. Mendri (6), beginning wath. 
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the Nands of a Hindu female whose interest 
is analogous to that of a Hindu widow in 
inherited „property. It is necessary to 
point out here that the true import of 
Drake-Brockman, J. C.’s obsaryations in 
“This 
wiew......t0 the level contended for” often 
quoted to support the unqualified right of 
a Hindu female to surrender an occupancy 
holding, is rather the other way, because 
“he was there refuting the argument that a 
Hindu widow takes as full heir and can 
make an absolute disposition of tenancy, 
as his remarks to the effect “the Legislature 
-would have used very clear and unmistak- 
able language had it intended to raise 
the interest of a Hindu woman in an inherit- 
ed holding to the level now contended for” 
would show. 

No doubt he observes in Dajiba v. Raghu- 
nath (18), that s. 35 (i) of the Central Pro- 
vinces Tenancy Act, is so generally worded 
as to preclude the reversioner from question- 
ing the Hindu widow's surrender because 
it gives power to surrender “the holding” 
and not merely the right of the tenant for 
the time being in his holding, still, it 
appears, he realized the difficulty himself, 
as his following observations at page 128* 
clearly show :— g 


` “The special provision in s. 36 is certainly 
‘difficult to account for, limited as itis to 
occupancy holdings ; but I think its princi- 
pal object must have -been to defeat an 
x-proprietary tenant-of sir who endeavours 
to ciscumvents. 45 (1) giving him occupancy 
rights. Uponthe view put forward for the 
appellant a landlord might have to- deal 
with a reversioner’s claim as much as a 
century after the death of the tenant from 
whom descent should be trace@l: take for 
instance the casé of a tenant who leaves a 
girl widow and ap infant daughter, the 
women succeeding one after the other and 
the daughter sufrtendering at the very close 
* of a long life.” A . 

With due respectto the above remarks, I 
say that s. 36 contemplated avoidance of 
every surrender umless the landlord was in 
a position®to prove that any particular 
purrender was “bona fide” and had “not 
been made with the object of évading the 
provisions of s. 49 or s. 46" as is clearly 
pointed out in suk;s. (4) of that section. In 
face of the express mention of “s. 46” in 

(13) 20 Ind. Cas. 920; 9 N. L. R. 126 at p, 127. 
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the sub-section, it is not, I respectfully 
submit, correct to say that the principal 
object of s. 36 must have been to defeat an 
exproprietary tenant of sir who endeavourse 
to.cireumvents. 45 (1) giving him occupancy 
rights. The anomaly relied upon as suggest- 
ing the opposite conclusion, namely, that of 
a surrender by a Hindu widow being treat- 
ed as operating against the “holding” and 
not against the “right of the tenant” for #he 
time being in his holding, or of a rever- 
sioner’s clgim being put forward a century 
after the surrender, disappears if the female 
surrendering tenant is regarded as having 
thereby become, either a total stranger to 
the. family or brought about her own com- 
plete self-elfacement or civil death: as it 
were side by side with the annihilation of 
her interest in the tenancy. If she murders 
the tenant-right she must also be regarded 
as having committed her own suicide so far 
as her tenancy is concerned, because her 
continued existence for the discharge of her 
duties in respect of the tenancy is necessary 
for its continuance, With the help of this 
fiction of death the rights of heirs of her 
husband can be worked out very easily. 
Drake-Brockman, J. C., has himself recog- 
nized this fiction of deathin his decision 
in Rao Vinayak v. Laxman (14), in connec- 
tion with a relinquishment executed by a 
co-parcener in a Mitakshara joint family in 
favour of another individual co-parcener, 
and determined the shares ofthe rest of the 
co parcenary as though the relinquishing 
qo-parcener was dead. He had the support 
of an eminent Judge like Sir Lawrence 
Jenkins, C. J., of the Bombay High Court 
in Wasantrao v. Anandrao (15)., Drake- 
Brockman, J. C.’s. reference at page 61* to 
that Bombay case is very important: 


e “It was held in appeal by Jenkins, ©. J., 
nti Batchelor, J., that the release should 
e treated not asfor the benefit of Kashi- 
nath alone but. fpr that of the whole co- 
parcenary, the shares on partition being 
determined as though Madhavrao was dead. 
The decision as a whole was confirmed by 
their Mocasuins of the Privy Council who 
remarked that thé principles governing the 
“case had been, rightly applied in the appel- 
late judgment: it was also expressly stated 
that the release did not operate to deprive 
Madhavrao’s gon of his right as’ a co- 
parcener.” 


(14) 4t Ind, Cas. 51; 14 N. L. R. 56 at p. 61. 
(15) 6 Bom. L. R. 925 at p. 947. i 
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While rocognizing that the surrender or 
release operates in such cases to put an 
end to the death of the surrenderer, he ex- 
-pressly ruled that it leaves unaffected the 
‘inferest of those whose interests are not 
duly represented in the transaction or who 
do not-derive any benefit therefrom. The 
principle that a murderer of a person should 
himself be treated as dead for the purposes 
ofguccession to the person murdered, has 
been affirmed by the Privy Council only 


recently in Kenchava v. Girimallappa (16). . 


I, therefore, hold thatethe surrendering 
widow can very well be regarded as dead on 
the date of the surrender so to let in the 
next reversioner at once. 

It was to this principle recog%ized by law 
that the Legislature when enacting the 
Tenancy Law of 1898, gave prominent 
sanction by enacting the provisions of s. 36. 
But even though the Legislature extended 
their protection to bona fide surrenders, as 
sub-s. (4) of the section will show, it was 
only in respect of surrenders which appeared 
to the Revenue Officer to. bein evasion of 
the provisions of ss. 45 and 46 (1) that they 
were given power to grant relief to the 
heirs. This clearly shows that it was not a 
new right created by the Tenancy Act but 
a recognition of the pre-existing right of 
an heir to get back the tenancy, ifit were 
attempted to be got rid of by a tenant in 
contraventiun of those sections, provided 
the heirs applied within the period of two 
years. If I may say so, it made the position 
of male tenants as also that of female 
heirs under Hindu Law practically alike 
in the sense that the surrenders by both, if 
they were in contravention of the Tenaney 
Law, were bound to be treated as transfers 
and were not to be allowed to operate so 
as to diyert the tenancy into the hands of 
strangeys or, even to efface the tenant-right 
out of existence to the prejudice of the 
heirs to whom their succession was vouch- 
safed by law. The Leg¢slature had, there- 
fore, to provide a summary, speedy and less 


costly procedure to give effect to this policy _ 


in preference to the usual costly remedy of 
a civil suit. This necessifated the conferral 
of exclusive jurisdiction on a spectal forum. 
and also the consequertial barring 
Civil Court. By provid- 


(16) 82 Ind. Cas. 966; 26 Bom. L.eR. 779; (1924) A. 1. 
R. (P. C) 209; 20 L. W. 417; 47 M. L. J. 401; (1924) M. 
W. N. 719; 48 B. 569; 22 A. L. J. 962; 40 C. 1. J. 447; 
35 M. L. T. 911; 51 I. A. 368; 290, W. N. 271; 1 0. W. 
N. 505; 3 Pat. L. R. 9 (P. 0). 3 
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-and not to make them new tenants. 


lord enure 


49, 
ing a special procedure and special 
forum the Legislature did not intensl to 
create a new tenant-right, different in kind 
and inconsistent in tenure, from that held 
by the outgoing tenant, or independent of 
the. one relinquished through the medium 
of the sufender. The seltsame right was 
allowed to be claimed by the heirs of the 
outgoing tenant and the right to apply to 
be placed in possession of the holding was 
recognized as accruing to the heirs in the 
same manner and to the same extent and 
in the same order as the may haye inherit- 
ed, if the surrendering tenant had, died 
without nearer heirs at the date of the sur- 
render. In other words the underlying 
principle of s. 36 was to revive the tenant- 
right for the benefit of the heirs Rr 
course, limitations had to be put’ upon 
the exercise of such right in the best in- 
terests of the tenancy, and also for protec- 
tion ofthe rights of the landlord on the 
footing that the surrendering tenant had to 
be treated as though he was dead. It also 
follows that if his assets are to go to his 
heir the law must provide for the payment 
of his liabilities also by the heir who takes 
up the tenant-right, The law cannot be 
just to one and unjustto another. It has 
to provide for payment of surrendering 
tenants’ liabilities as a condition precedent 
to the heirs recovering possession from the 
landlord or the transferee. The liability 
for such arrears of rent is of such a ngture 
that an heir takes the tenant-right. subject 
to that liability. See Janki Bai v. Bayabat 
(17). Thecase in Sri Ram Jankiji ve Jag 
damba Prasad (18) is, therefore, easily dis- 
tinguishable from the cåse of such a liability. 
It, therefore, follows that the surrender 
though it stood in the name of the land- 
| for the benefit of all persons 
interested in the succession, and if it was 
in evasion of s. 46 of the Act, it accelerat- 
ed théirsuccession, but if jt was bond fide, 
it putdn end to the tenancy. The neces- 
sary corollary wes that where there exists 
aheirarchy of interesis amongst persons 
interested in the reversion including’ the 
landlord as the last lifk in the chain it 
mustenure in the order in whiéh thé inter- 
est would have gone in succession to such 
persons #nd in their absence to the landlord. 
This is how the provisions were understood 

(17) (1902) 16 C. P, L. R. 55%t p. 57. > 

(18) 61 Ind. Cas. 3; 43 A, 374 at p. 376; 194A. L.J, 
129; 3 U. P. L, R. (A) 33, i 
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“by those who had the exclusive jurisdic- 
tion t8 deal with the matter on the revenue 
side. The surrendering tenant was to be 
treated as dead and the succession was ac- 
celerated :° vide Revenue Rulings noted 
under s. 36, Central Provinces, Tenancy, 
Act, in Chitale’s Digest of Local Rulings. 
I give below the head-note of only one1uling 
—Ramkrishna v. Lakhanlal: 

“ Sections 36 and 47 of the Central Pro- 
vinces Tenancy Act Xlof 1898, confer the 
right to be putin possession of the sur- 
rendered or transferred holding on all 
persons in the line of the heirs and declare 
that: this right shall accrue in the order 
in which such persons would have inherit- 
ed the right of the tenant in the holding if 
the tenant had died. Theright toapply is 

-not dependent on the existence or non-exist- 

ence of heirs nearer to the tenant than 
the applicant but simply on the point whe- 
ther the applicant himself could inherit, 
if no such nearer heirs existed. Such near 
heirs are entitled to the first refusal of 
the right, butif they do not claim the 
holding, the right is open to any person 
who, it their intervening heirs had been 
non-existent at the time of the transfer, 
would be entitled to inherit the tenant's 
right”. 

ifafemale relation who is the heiress of 
the out-going tenant takes advantage of 
this provision of law she does so in virtue 
of her position as suchan heiressand not 
independently of it, and if she pays the 
money she pays it not for acquiring anew 
right but in discharge of an obligation 
which attaches to her in that capacity. 
Having come into possession as an heiress 
she cannot claim to hold it inany independ- 
ent right. Where a grantor, who has no 
“title, purports by deed to convey a piece of 
land to A for life with remainders over, 
and'A enters upon the land under the 
‘deed, and afterwards acquires a good title 
by possession.eagainst the true owner, A 

eand his privies ate respectively estopped, 

as against the remainder men, 
‘puting the validity of the deed: Dalton v. 
Fitzgerald (19) followed in Appa Hao v. 
Gopala kow (z0). The principle underlying 
these cases has been followed by Mittra, 
A. J. O., in Sheo Lal v, Sheorajia (21), as 
the following observations will sfow ;— 


2 
19) (1897) 2 Ch. D. 86 at p. 93; 66 L. J. Ch. 604: 
A 700; 45 W R. 685 P sa 
(20) 18 M. L, J. 409; 4 M. L. T. 5; 31 M. 321. 
21) 23 Ind. Cas, 719; 10 N. L. R, 35 at p 37, 
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“Whena person enters on land under 
a title as heir which is necessarily 4 -Tumit- 
ed title, as in the present case, very cogent 
evidence is necessary to show that she alter- , 
wards asserted a title as absolute owners 

Not only thefemale is estopped in assert- 
ing an independent title but averybody 
else claiming under her isabsolutely estupp- 
ed from asserting it. Her intention to treat 
the property thus acquired as her stridhgn 
has to be madeout by very cogent evidence. 
This has not been done in the present 
case, A . 

On the contrary Exs. P-2 and P-3 afford 
clear proof of an unmistakeable inten- 
tion on Musammat Bahena’s part to assert 
her right asêm heiress of her son; there 
is nothing on record beyond the mere tact 


that she found out the small amount of 


Rs. 28 required to re-habilitate her in the 
tenant-right which she succeeded in getting 
by the ficou of death of the surrendering 
tenant, which can be said to be suflicient 
to show that she intended to treat the ten- 
ancy as though it was her self-acquisition. 
li a person incurs a debt even on a personal 
covenant in order to discharge his own 
liability as an heir, he does not thereby 
insention to hold the interest 
secured by the discharge of his own liability 
asa new acquisition in his own hands. by 
discharging the debt otherwise than out of 
the assets ın respect of which the liabili- 
ties existed, he improves the value of the 
assets by treeing ıt from the liability sub- 
ject to which he took them. 

A female heir derives no stronger title ` 
from the fact thatthe Inam Commissioner 
bas enfranchised in her name property in- 
herited from a male and has given a new 
title-deed inher name: Vangata Diksha- 
Wu v. Vangala Gavaramma (22), Kashi 

tasad v. Inaa Kunwar (23), Mayneg Hindu 
Baw, paragraph 609 of yth Isdition. On 
the same analogy mere selection by the 
Revenue Othcer QË a particular heir does 
not ivest him with a new tenancy, 
eethe repeal ofs. 36 of the ola Tenancy 
Act a@d the provision of s. 89 of the new 
Tenancy Act of 1¥z0 which enables the 
tenant to act even unilaterally has not 
attected the rfghts of the heir at civil law. 
lts .only effect was to abolish the special 
summary and speedy remedy and also the 
special forum} but it has left intact the 
rights as also the remedies available to him 

(22) 28 M. 13. , 

(23) 30 A, 490, | N 


D aa AÉ 

[89 r. 0. 1925). 
“under the general civil law including the 
personal law. by which he is governed. 

For all these reasons I am of opinion that 
the. view taken in Premlal v Bhagchand (1) 
is fot: in consonance either with Hindu 
Law or the Tenancy Law, as.I understand 
it, and I, therefore, respectfully dissent from 
it and hold that the interest of Musammat 
Bahena was not absolute and that the 
plajntiff could not, therefore, succeed to the 


~ 


holding as though she was a fresh stock of 


dissent. 
- Baker, J. C.—I agregand have nothing 
to add. 

By the Court.—The facts of this case 
have’ been set forth in detail in the Order 
of Reference and also in the opis®jons record- 


ed by the Bench. As held by the Bench. 


the reported decision in Premlal v. Bhag- 
chand (1) does not lay. down the law 
correctly. That decision, therefore, stands 
overruled. It, therefore, follows’ that plaint- 
iff who is the sister's son, i.e., a bhinna- 
gotra Sapinda of the last propositus Dewaji, 
is not entitled to succeed to the holdings 
in preference to the defendant Bhiwa who 
is a sagotra sapinda of Dewaji. ; 

The suit was. rightly dismissed by the 
Courts below. The appeal, therefore, fails 
and is dismissed with costs. Costs in the 
lower Courts will be paid ‘as already 
ordered, : 


ZK. Appeal dismissed. 


eed 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Szcong CIVIL APPEAL No. 134 or 1924. 
March 3, 1925, 


* Present:—Mr. Baker, J.O. . e 
J AGO—DEFENDANT—ÅPPELLANT ` 
versus e ; 


MADHORAO-— PLAINTIFF—RESPONDENT, 
- C. P. Tenancy Act (I of 1920), s. 89—Surrender to 
some co-sharers, not recognised by lambardar, eect ofe 
—Suit for rent after such surrender, whethe® main- 
tainable. 


A surrender made by a tenant to some co-sharers of | 


a village without the intervention of the lambardar is 
a transfer and does not put an énd tothe tenancy 
unless the lambardar chooses to recognise it. Such a 
transfer is no bar to asuit by the lambardar for 
recovery of rent from the tenant. e hook 
Appeal against a decree of the District 
Judge, Nagpur, dated the 30th November 


1923, in Civil Appeal No, 154 of 1923. 


“ABDUL WAHHAB V. TÀHÍRA BANO. 


H $; 
Ble 
Mr, M. R. Bobde, for the Appellant. . 

Mr. M. B. Kinkhede, R. B., for thee Re- 
spondent, . 

JUDGMENT.—The plaintiff who is 
the lambardar sued the defendaat for rent - 
for the. fasli Year 1329. The defendant 
pleaded tlfat he had surrendered the field 
in 1919 and gwas not liable to rent. | 

The lower Appellate Court awarded the 
plaintiffs claim. Defendant makes this 
second appeal. . 

“The so-called surrenderwas admittedly 
made totwo of the co-sharers without the 


-intervention of the lambardar. Such a 


transaction is a transfer not a surrender, 
and does not put an end to the tenancy: 
unless the lambardar chooses to recognize 
it: cf. Ramdayal v. Gulabia Bai (1), where 
it is stated that an express surrender by 
a tenant of his tenant right can only be 
effected by a contract between the tenant 
and his landlord. The plaintiff is, therefore, 
not bound to recognize the transfer, nor 
is any arrangement between the co-sharer 
and the tenant binding on plaintiff. . 

As to the alleged credit given by th 
plaintiff to the. co-sharers, in a suit be- 
tween him and them, for the profits of the 
land during the year in suit, this plea 
was never raised in the First Court, though 
the credit-was given before the disposal of 
the present suit. 

There is nothing more to be said 
than has been said by the learned Dis- 
trict Judge. Theappealis dismissed with 
costs. 

Z. K. ¢ Appeal dismissed, 

“ (1) 4N. L. R. 120 at p. 123, Z g 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First CIVIL APPEAL No. 55 or 1923. 
i March 13, 1925. . 

_ Present:—Mr. Wazir Hasan, A. J.C. 
Chaudhri ABDUL WAHHAB AND 
OTHERS—PLAINTIFFS*;—A PPELLANTS 
. | versus š 
Musammat TAHIRA BANO AND 0THERS 
—DEFENDANTS— RESPONDENTS. 

Custom—Wajib-ul-arz, entry in, value of—Record of 


` custom followed by pious wish, effect of— Construction 


of document—Mistake, obvious, whether can be correcta 
e 


ed by Court. : : : 

Where a mistake in the expression of a written 
contract is obvious upon theface of the instrument so 
as to leaye no doubt ofthe intention of the parties 


Pi oe 
052 
e without extrinsic evidence to explain it, the mistake 
is corfected asa mere matter of construction and the 
contract is construed in accordance with the obvious 


intention of the parties, both at law and in equity. [p. 
, 93, col 2] ẹ res 

An entry ina wajib-ul-arz stated hat under certain 
circumstances a widow would succeed to a certaip 
share of her husband's property “with power of aliena- 
tion.” The other conditions laid down” in the entry 
showed ¢learly that the widow was not®°meant to have 
a power of alienation: ` 

Held, that the word “with” before “power of aliena- 
tion” was evidently a clerical mistake for the word 
“without” and the obvious intention was that a 
widow succeeding under the circumstances detailed 
in the entry should have no power of alienation, [p. 53, 
cols. 1 & 2.] . 2 

An entry in a wajib-ul-arz recording a custom 
against the authenticity of which nothing is shown, 
is sufficient proof of the custom recorded. [p. 53, col. 2.] 

The effect of an entry in a wajib-ul-are recording a 
definite custom is not destroyed by the expression of 
a pious wish onthe part of the co-sharers which 
follows the record of custom. [p. 54, col. 1.] A 

Subor- 


Appeal against a decree of the 
dinate Judge, Mohanlalgunj at Lucknow, 
in Suit No. 61 of 1922, dated. the 28th 
September 1923. 

Mr. M. Wasim, for the Appellants. 

Mr. Naziruddin, for the Respondents. 


JUDGMENT.—This. is the plaintiffs’ 
appeal from the decree of the Subordinate 
Judge of Mohanlalganj, dated the. 28th 
September 1923. By this decree the plaint- 
iffs’ suit was dismissed. Hence this appeal. 
This suit as originally instituted was for 
a relief of declaration that certain aliena- 
tions made by Musammat Sartaj-un-nissa 
defendant No. 1 in favour of her daughter, 
Musammat Tahira Bano, defendant No. 2, 
‘and in favour of defendant No..3, -Jaggan- 
nath, were irfeffectual beyond the lifetime 
of the alienor and were not binding on the 
plaintifis. Musammat Sartaj-un-nissa died 
during the pendency of the suit. In con- 
sequence of her death here name was 
removed from the array of the defendants 
-and the plaint was- further amended by 
including the relief for possession of a six 


pies share in willags Nagram Purab and- 


ea similar share'in’village Garha. ; 

. The property in guit is & moiety of a on 
anna share in each of the villages mention- 
ed above. This share originally belonged 
to one Chawdhri Abdul Rahim, who died oh 
the 20th July 1910. Chaudhri Abdul 
Rahim was married twice. His first wife 
was Musammat Latif-un-nissa; from whom 
he had a son, Chaudhri Abdul Hakim who 
died in-1921. THe three plaintiffs in the 
suit, out of which this. appeal arises, are 
the sons of Chaudhri Abdul Hakim. Chau- 
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dhri Abdul Rahim's second wife was Mu- 
sammat Sartaj-un-nissa, From her was 
born Musammat Tahira Bano, defendant 
No. 2. On the death of Chaudhri Abdul’ 
Rahim his inheritance was divided into 
two equal shares. One of such shares 
went into the possession of Chaudhri 
Abdul Hakim and the other share into 


the possession of his widow, Musammat 
Sartaj-un-nissa. Musammat Sartaj-un-nfBsa 


made a mortgage of a portion of the 


property m her possession in fawour of 
Jagannath defendant No. 3 and subsequ- 
ently on the 7th August, 1920 she executed 
a deed of gift in respect of the entire 
share in her possession in favour of her 
daughter, Musammat Tahira Bano, and 
put her in possession thereof. The donee 
in her turn made certain alienations in 
favour of the remaining defendants, Sukh- 
nandan No. .4, Bandidin No. 5 and Ram 
Lal No. 6. The title on which the plaintifis 
claimed possession of the share in suit 
was founded on a custom prevailing in the 


` village and the family of Chaudhri Abdul 


Rahim to the effect that on the death ofa 
proprietor, leaving two widows, his pro- 
perty is divided into two equal portions 
and the sons’ born of each of the two 
widows take the share allotted to their - 
mothers, If one of the widows has no 
male issue she enjoys possession of the 
share allotted to her for ,her lifetime 
without power of alienation and on her 
death that share reverts to” the sons or 
grandsons of the other widow and that 
daughters donot inherit in any case. On 
behalf of the defendants the custom put 
ftrward by the plaintiffs was admitted 
except in respect of two particulars. They 
denied that the widow hai no power of 
adienation and said that-she had. They 
further denied the exclusion ef daughters 
from inheritance. 

The lower Coyrt has found that the - 
sonless widow succeeds to the half share of 
the estate with power of alienation and -it 
has also found thatthe daughter ofa sonless 
widow succeeds to the share of her mother, 
Both these findings are impugned in the 
appeal. . 

Chaudhri Abdul'Rahim was the resident 
of the village Nagram and one part of, his 
property is sjbuate in that village and 
another part.in village Garha. On the 
issue arising out of the plea of custom 
three wajib-ul-araez were produced as evi~ 
dence in the case. It appears that Nagram 


; CHaud hris. 
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is divided into several mahals, one of them 
is called Nagram Dakhan and is owned by 
Sunni Saiyid co-sharers, another is Nagram 
*Piirab, the co-sharers of which are Sunni 
Exhibit 15 filed by the plaint- 
iffs relates to the former and Hx. A-6 filed 
by the defendants to the latter mahal 
Another wajib-ul-arz filed by the defend- 
ants (Ex, A-10) is of villagé Ahmadpur 
siiate at a distance_of two miles from 


the village Nagram. Abdul Rahim was 


not a co-sharer in village Ahrmgadpur nor 
did he" reside there. Te my mind, there- 


` fore, the evidential value of Ex. ’A-10 is 


very little or none. In Ex. 15 the earlier 
portion of the entry relating to the custom 
isthe one which is admitted fm both sides 
in the present case. The particular entry 
in controversy is stated as follows:— 

“If one widow ‘has sons and the other 
has not, then the latter possesses her share 
in the estate of her husband for her life 
and without power of alienation and on 
her death that share also goes into the 
possession of the sons of the other widow. 
In case one widow has male issue and the 


. other widow has female issue then on. the 


death of the latter widow, the daughter or 
her issue does not get the share but that 
share also goes into the possession of the 
male issue of the other widow.” The 
language of which I have given the trans- 
lation is perfectly unambiguous and definite 
and there is*no suggestion that in making 
the entry of the custom the Settlement 
Officer was guilty of any dereliction in the 
discharge of his official duties. The entry, 
therefore, proves the custom relied upon 
by the plaintiffs i in its entirety. The entesy, 
in Ex. A-6 asto the custom is exactly the 
same as in Fx. 15 except with this differ- 
ence that instead of the words bila ikhtyar 
intiqal, (without power of alienation) appear- 
ing in Ex. 15 the words in Ex. A-6 are 6a 
ikhtiar intiqal (with power of alienation). 
The argument on beRalfof the plaintiffs 
is that the word ‘ba’ is a mistake for ‘bila’ 
rendered in English the argument comes 
to this that the writer of the m@try in 
Ex. A-6 has omitted the.word ‘out’-between 
‘with’ and ‘power of alienation. The lower 
Court has rejected this tontention. To 
my mind it is a clear case of a clerical 
mistake, The entire context of the entry 
in Ex. A-6 and the setting in which the 
words “ba ikhtiar” are placed disclose be- 
yond any reasonable.doubt that the word 
‘ba’ has been written by mistake ane that 


ABDUL WAHHAB V. TAHIRA BANO, 


. Leonards said: 


53e 
it was intended to be written ‘bila.’ Im- 
mediately after the words in dispufe in 
Ex. A-6 comes the following clause: “And 
the male issue succeeds to the share of 
his mother and after the death of the 
widow without the male issue. her share 
also goes into the possession of the male issue 
ofthe othe» widow.” Having regard to the 
context in the portions quoted above I 
have translated the word “aulad” as indi- 
cating male issue only and I have no 
doubt in my mind that that is right. In 
the case of Wilson v. Wilson (1), Lord St. 
“Now it isa great mistake 
if it issupposed that even a Court of Law 
cannot correct a mistake, or error, on the 
face of an instrument: there is no magic in 
words. If you find a clear mistake, and it 
admits ofno other construction, a Court of 
Law, as well as a Court of Equity, without 
impugning any doctrine about correcting 
those things which can only be shown by 
parol evidence to be mistakes—without, 
I say, going into those cases at all, both 
Courts of: Law and of Equity may correct 
an obvious mistake on the face of an 
instrument without the slightest difficulty.” 
The rule is stated in Kerr on Fraud and 
Mistake, Fifth Edition, at‘page 523, in the 
following words:— 

‘‘Where.the mistake in the expression of 
a written contract is obvious upon the 


‘face of the instrument so as to leave no 


doubt of the intention of the parties. with- 
out extrinsic evilence to explain it, the 
thistake- is corrected as a mere matter of 
construction, and the contract is construed 
in accordance with the obvious inténtion, 
both at law and in eqypity.” 


As regards the exclusion of daughters 
Ex. A-6 is equally clear. Itsays: “That 
according eto the Muhammadan Law the 
female issue gets a share gide by side with 
the male issue but in our family she does 
‘not get any share in the presence of a male 
issue.” The importance of the entry as to 
a custom recorded in. a wajib-ul-arz against 
the authenticity of which nothing is shown 
was emphasized by their Lordships of the 
Privy Council in the reaent cass of *Balgo- 
bind v. Badri Prasad (2). - 


(1) (185g) 5H. L. O. 40 at p. 66; 10 E. RB. 811 atp. 
822: 23 LOJ. Ch. 697; 101 R, R. 25. 

(3) 74 Ind. Cas. 449; 50 T. As 196; 1923) A. LR 
(P. 0.) 70; 21 A. L. J. 518; 9 Q. & A. Li R. (P. O.) 581 
$6 O 0. 217; 45 M. L. J. 289; d5 A. 413; 880. L. J. 302 
(1923) M. W. N. 799; 33 M. L. T. 317; 100. I. J. 368; 
29 0..W, N. 465 (P. C), ` g 
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Te defendants lay much stress on the 
wajib-ul-are of village Ahmadpur(Ex. A-10) 
as showing the non-exclusion of the daugh- 
ter from inheriting that share of her father’s 
estate which is allotted to her mother ong 
partition between the two widows after the 
death of the father, under the custom. 
Exhibit A-10as muchas Ex A-6 is quite clear 
on the point that the sonless widow enjoys 
possession of the share allotted to her only 
for her lifetime and without power of aliena- 
tion. After the recital of this part of the 
custom Ex. A-10 proceeds to state: “Butwhen 
the widow dies then her share also goes into 
the possession of the sons of the other 
widow.” Later the entry is as follows:— 
“Although according to the Muhammadan 
Law it is permissible for a daughter to 
receive a share side by side with a son but 
there isno such usage in our family.” If 
this wajib-ul-arz had ended here there 
could be no question that a daughter was 
not entitled toany share in the inheritance 
of her father in the presence of a 
son. At the end, however, we find this 
statement: “If there are two widows one 
of whom has male issue and the other has 
a daughter or daughters, in that case such 
a daughter may get the share of her 
mother.” There is thus an apparent incon- 
sistency between the earlier and the latter 
portion of the entry. Butis this inconsis- 
tency real? My answer isin the negative. 
The Jast portion is merely an expression of 
a pious wish on the part of the co-sharers of 
the village and is not sufficient to destroy 
the pre-existing custom recorded in the 
previous portion of the entry. I am, there- 
fore, of opinion that these wajib-ul-araez 
establish the custom relied upon by the 
plaintiffs in its entirety. . 

As against thẹ custom in favour of the 
non-existence of a power of alienation in the 
widow, the learned Subordinate Judge relies 
upon certain ingtances in which such widows 
have made alienations. The first instance 
is one of Musammat Nuruanisa, who sold a 
portion of the estate which originally be- 
longed to her husband under a sale-deed 
dated the 25th M&y 1888 (Ex. A-7). This 
is not a true instance in support of the 
power of alienation. The evidence proves 
‘beyond any shadow of doubt that tke widow 
gave birth toa posthumous son, who died 
within six months of his birth. Thus the 
real successor to the estate was the son and 
whatever the widow got shegot by right of 
inheritance as a mother to her son. The 
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second instance of an alienation made by one 


Musammat Sattarunnisa is notsupported by . 


any documentary evidence. As pointed out- 


“by the plaintiffs’ learned Counsel, the donee 


under this alienation was the sole rever- 
sioner who could have contested it. Next, 
we come to four alienations made from 
time to time by one Musammat Nasibunnisa. 


The collateral were two, - Sadiq Husain 
and Bunyad Husain. The earliest 
of these | alienations is a sale-deed 


of the 17th June 1907 (Ex. A-8).” Sadiq 
Husain consented to the alienation by 
being an attesting witness to the sale-deed. 
The second alienation in point of time is 
a mortgage? dated the 20th January 1911 
(Ex. 12). Both Sadiq Husain and Bunyad 
Husain attested the document. Then comes 
a sale-deed of the lst” November 1915. 
Sadiq Husain and Bunyad Husain joined 
the widow in executing the deed in ques- 
tion. Onthe 18th January 1921 the widow 
made another mortgage (Ex. A-13). The 
money was borrowed for the expenses of 
the daughter's marriage. Sadiq Husain 
identified the widow at the registration of 
the document. Lastly, comes another mort- 
gage of one phot of land made by the widow 
on the Ist August 192] (Ex. A-14). Finally, 
we have the case of one Musammat Bisar. 
Her share of 6-pies in Nagram was sold in 
execution of a decree more than 30 years 
ago. No details of the nature of the debt 
or of the decree itself are forthcoming. 

As regards the custom of exclusion of 
daughters reliance is placed upon an in- 
stance of the alleged succession of the 
daughter of one Munawar Ali. It is said that 
Munawar Ali had two wives, Musammat 
Bisar and a barber girl named Chunmunia. 


-From the former he left a daughter Musam- 


mat Syedunnisa and from tbe latter two 
sens, Husain Aliand Mubarak Ali. It is 
alleged that the daughter inherited the 
share of her mother. The plaintiffs ques- 
tion the legitimacy of Husain Ali and 
Mubarak Ali. In any event the instance is 
involveel in obscurity and is not of sufficient 
importance to rebut the custom established 
by wajib-ul-arz. 

Reliance is also placed on the side of the 
defendants on a litigation in the year 1899 
between Ewaz Ali and Wusammat Mahbub- 
unnisa, widow ef Riasat Ali. Ewaz Ali was 
the brother of Riasat Ali. Musammat 
Mahbubunnisa was ‘the sister of Abd 
Rahim. The plaint challenged the pow 
of alienation on the part of the wid 
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The ewritten statement asserted it. This 
written statement was verified by Abdul 
Rahim as an agent for hisfsister, Musammat 
Mahbubunnisa. Abdul Rahim also gave 
evidence in the case as a witness on his 
sister’s side. Finally the suit ended in a 
compromise (Ex. 5), The attitude taken hy 
both Abdul Rahim and his sister in this 
litigation wasin the interest of the latter 
And in the circumstances it is very much to 
be doubted whether they were speaking the 
truth in the matter of the custom. By the 
compromise Ewaz Ali and Musammat 
Mahbubunnisa divided the property of 
Riasat Ali. The widow’s claim in respect 
of her dower was also recognized. In the 
circumstance, therefore, the Mtigation and 
its sequel is not of much evidential value 
on the point under consideration. On these 
grounds I am of opinion that the plaintiffs 
are entitled to succeed. 

The result is that the appeal is allowed, 
the decree of the lower Court is reversed 
and the plaintiffs’ suit is decreed with costs 
in both Courts. 


Z. K. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MISCELLANEOUS Orvin®Appean No. 24-B or 
1924. 

. December 19, 1924. 
Present:—Mr. Prideaux, A. J. C. 
Musammat BHAGI—DEFENDANT— 6 

APPELLANT 
r versus 


KASHIRAM—PLAINTIFE— RESPONDENT. 

Guagdiansand Wards Act (VIII of 1890),,s.3— 
Civil Procedure Code (Act V of 1908), s. 9 -Suitefor 
possession of property on behalf of minor- -Defend- 
ant claiming to be in possessgon as guardian of minor 
—Suit, whether maintainable—Jurisdiction of Civil 
Court. 

The appointment of a guardian for a minor's person 
and property is a matter specially within, the prévi- 
sion of the Guardians and Wards Act. That Act is 
intended as a complete Oode'dealing with the rights 
and remedies of wards and guardians, And all ques- 
tions touching the relations of these should be dealt 
with under the provisions of the Act. No suit under 
the ordinary law will, therefore, lie to establish a 
right of guardianship. For this, purpose an applica- 
tion must be made under the Act. [p. 56, col. 1. A 

The maternal grandfather of a minor brought a suit 
on behalf of the minor as his next friend to recover 
certain moveable and immoveable property against the 

minor's father's step-mother who admitted the title of 
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the plaintiff to the property but claimed that she wade 
lawfully managing the same asthe guardiar de jure 
of the minor plaintiff: 

Held, that the question was one to be decided under 
the provisions of the Guardians and Wards Act and 
that the suit was not, therefore, maintainable in the 
Civil Court., [p 56, col. 2.] 

Case-lav®referred to. > 

Misccltgneous appeal against a decree 
of the District Judge, Akola, dated the 
22nd of April 1924, reversing that of the 
Additional Subordinate Judge, Akola, dated 
the 22nd of September 1923, f 

Mr. G. G, Hatwalne, for the Appellant. 

Mr. A. V. Khare, for the Respondent. 


JUDGMENT.—This case was brought 
by the maternal grandfather of the minor 
Nathoo as his next friend, to recover 
possession of certain moveable and im- 
moveable property together with profits 
for the year 1922-23, against the plaintiff's 
father’s step-mother. Plaintiff's owner- 
ship to the property was admitted but 
the defendant claimed that she was law- 
fully managing the same as the guardian 
de jure of the minor plaintiff and has 
not done any acts of mismanagement, and 
that, therefore, the property could not be 
taken from her. The First Court found 
that it had no jurisdiction to try the suit, 
and that the suit is not maintainable as 
the plaintiff's next friend should have 


. applied to the District Court under the 


Guardians and Wards Act. 

On appeal this main question of the case 
has been deeided by the lower Appellate 
Court, that Court holding that the suit is 
maintainable, The decree of the First Court 
has been reveraed and the suit his been 
remanded under the provisions of O. XXI, 
r. 23, of the C. P. C, 

No exactly similar case has been shown 
me. It js argued for the appellant that 
under s. 3 of the Guardians and Wards 
Act the order of the First Court is correct, 
Now, it seems to me that even when an 
application is made toa District Court to 
appoint a guardian ofthe person and pre- 
perty, and in the present case property is 
in dispute, that Cofirt may or may not 
proceed with the case, It does nob follow 
that in every case a guardian is appointed; 
and we know that in the case of most 
minors no such guardian is ever appointed, 
the mhor suing when necessary by his 
next friend and defending a case by his 
guardian ad litem. If+in the present case 
the defendant was not a person who claimed 
tobe the guardian de jure of the minor, 
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property, there is no doubt that a case 
would lie. Does the fact that the defendant 
is the plajntifi's father’s step-mother, and 
as such claims a right to-be,in possession 
of the property as guardian, spake any 
difference in the case? I am haanpered in 
coming to a conclusion by tBe want of 
authority. 

For the appellant Annie Besant v. Nara- 
yaniah (1), Sham Lal v. Bindo (2), a case 
brought by a Hindu father for charge of his 
child, Sathi v. Ramandi Pandaram (3), 
Gulabehand v. Moti (4), and Hazara Bibi v. 
Sulaiman Haji Mohammad (5) are quoted. 
For the respondent I am referred to Pro- 
sunno Coomar Paul v. Koylash Chunder Paul 
(6). In the matter of the petition of Kashi 
Chunder Sen (7), Mathuraban v. Tewari (8) 
and Achratlal Jekisandas v. Chimanlal 
Parbhudas (9). 

Section 9 of the O. P. C. lays down that 
the Civil Courts have jurisdiction to try all 
suits of civil nature except suits of: which 
cognizance is either expressly or implied- 
ly barred. Thereis no question that the 
appointment ofa guardian for a minor's 
person and property i is a matter especially 
within the provisions of the Guardians and 
Wards Act, and that Act seems to have 
been intended as a complete Code dealing 
with the rights and remedies of wards and 
guardians, and all questions touching the 
relations of these should be dealt with 
under the provisions of that Act. No suit 
under the ordinary law will, therefore, lie 
to establish the right of guardianship, "but 
an applicatiot must be made under the 
Act: Sham Lal v. Bindo (2), 

In the present case the real question for 
decision is whether the defendant has the 
right asa guardian to managedhe minor's 
propery for him or whether the next friend, 
the maternal grandfather of the minor, 
should be even possession of that property 


o (1) 24 Ind. Cas, 290° 38 M. 807; 27 M.L J. 30; 18 
O. W. N. 1089; 1 L. W. 520; (1914 M. W. N. 585; 12 A. 
L. J..1155; 16 M_L. T. 165; 20 0. L. J. 253; 16 Bom. L. 
R. 625: 4111. A 314 (P. ©). 

(2) 28 A. 594; 1 A. L.a. 266; A. W. N. (1994) 135. 

(3) 53 nd. Gas. 399; 42 M. 647; 9 L. W. 600; 37 M. 
L. J. 93; 26 M, L T. 61; (1919) M. W. N. 487. 

(4) 25 B. 523: 3 Bom. L. R. 795. 


59. 
(8) 44 Ind. Qas. 753; 10 Bur. T. T. 186. 
(9) 37 Ind. Cas, 215; 40 B.-600; 18 Bom. L, R. 582. 
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on behalf of the minor. It seems to me 
that this question is one for the Court to 
decide under the Guardians and Wards 
Actin whose power the appointing of, a 
guardian lies, 

I, therefore, set aside the order of the 
lower Appellate Court and restore that of 
the Trial Court dismissing the case, Partiés 
will bear their own costs. 


Z. K. Order set saider 


RAN@OON HIGH COURT. 
SPECIAL Seconp Cryin APPEAL No, 99 
or 1924. 

November 17, 1924. 
Present:—Mr. Justice Pratt. 
MAUNG YAN KWIN—APPELLANT 


versus 
MAUNG PO KA— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 116, 120 
—Transfer of Property Act (IV of 1882), s. 68 
Mortgage—Mortgagee deprived of security—Suit to 
recover mortgage-money—Limitation, 
of. ; 

Where a mortga@mee is deprived of his security owing 
to the default of the mortgagor, limitation for a suit 
to obtain a personal decree against the mortgagor for 
the mortgage-money would begin to run under Art. 
116 or Art. 120 of Sch. I to the Limitation Act from 
the date on which the mortgagee is deprived of the 
security, that is to say, the date ên which he ig 
evicted from possession of the mortgaged property. 

Second appeal against the decree of the 
District Court, Myingyan, in Civil Appeal 
No. 103 of 1924. 

Messrs. Sanyal and S. Mukerjee, for the 
Appellant. 

Mr. Kale, for the Respondent. 


eo UDGMENT.—Plaintiff sued in the 
Township Court to recover Rs. 192-12-0 
@ivanced on a mortgage of land, which was 
subsequently made over to the decree- 
holders in Civil Regular Suit No. 314 of 
1914 of the Township Court, Taungtha, by 
order of the Court on October 6th 1917. f 

The “Trial Court found the mortgage 
proved and, as the security was lost to 


commencement 


‘plaintiff, granted a decree for the money 


advanced. 

On appeal the Judge of the District Court 
held that, although the mortgage purported 
to be usufructuary, asa matter of fact it was 
not, because plaintiff never obtained posses- 
sion of the land. 

Plaintiff's case was that defendant after 
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- the mortgage remained in possession of the 
land as lessée and there was some evidence 
to this effect, Plaintiff was also made a 
party to the previous suit because of his 
connection with the land. 

I see no reason to doubt that plaintiff was 
in constructive possession at the time of the 
previous suit and in any case the depriva- 
tion of the security for the mortgage would 
give plaintiff a cause of action for the 
recovery of the principal. The District 
Court, however, held that Art 116 of the 
First Schedule to the Linfitation Act applied, 
and that the period of limitation dated 
from the execution of the deed of mortgage. 
The suit was accordingly dismjssed as time- 

_barred. Assuming that the *#iew of the 
District Court that Art. 116 applies is correct, 
it is obvious, that under the circumstanées 
` the starting point for limitation will not be 

the date of the document, but of the depri- 
vation of the security. 

If defendant did not give plaintiff actual 
possession after the mortgage, he remain- 
ed in possession with the plaintiff's consent 
and there was no breach of the conditions 
of rs mortgage prior to Suit No. 314 of 
1914. 

Limitation would, therefére, run from 
the date on which plaintiff was deprived 
of his :security and that was on the 6th 
October, 1917, when the decree-holder in 
the previous, suit was placed in posses- 
sion, 

Tf Art. 120 of the First Schedule to the 
Limitation Act be applied, the suit will 
still be within time since limitation will 
start from the date of eviction from the 
land. , 

This is in accordance with the principles 
enunciated in Unichaman v. Ahmed Kuthi 
Kayi (lp and Ram Jewan Misser v. Jagas- 
nath Pershad Singh (2). . 

. The lower Burma ruling cited by thè 
Judge of the lower Appellate Court does 
not support the view taken by him on 
the question of limitation. This suit was 
not on the face of it obviously barred by 
limitation and the lower Appellaté Court 
did not exercise a wise discretion in taking 
up the question of limitation on its own 
initiative. 

I set aside the decree of the District 
Court and restore the decree, of the Town- 

- ship Court with costs throughout. 

Z. K. Appeal allowed. 

~ (1) 21 M. 242; 8 M. L. J. 81; 7 Ind. Dec. (N, s.) 527. 

(2) 25 O 420; 13 Ind. Dec. (N. s.) 299, 
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CALCUTTA HIGH COURB, 
Crvit Rue No. 4 or 1995, 
February 23, 1925. 
Present:—Mr. Justice Suhrawardy.and 
Mr. Justice Duval. 
*BAIKUNFHA KUMAR SHIL—PLAINTIRÈ 
. —PETITIONER a 


Versus 
SARAT CHANDRA NATH AND otHErs— 
e Duranpants— Oprosiri PARTIÉS; 
egistration Act {XVI of 1908), s. 77~-Registrais 
Priceless ( f Y; 77—-Registration 

The only person who can present a “document for 
registration or institute a suit for the purpose under 
s. 77, Registration Act, isthe person claiming under 
the document, and the only person who is entitled 
to deny execution is the executant. [p. 58, col, 1) 

The scope of s. 77, Registration Act, is limited only 
to the enquiry as to whether the document has been 
ee by the person alleged to have executed it, 
ibid.) . 

In a suit under s. 77, Registration Act, the Court is 
concerned not with the validity but with the genuine- 
ness of the document sought to be registered. The 
question of its validity must be determined in a suit 
properly framed for the purpose. [p. 58, cols.1& 2. 

Dwijendra Narain Roy v. Jogesh Chand Dey, 79 
Ind. Cas. 520; 39 C. L. J. 40; (1924) A. I. R. (C.) 600 
role’ on. |, : i 

a suit to compel registration of a deed of ali 

tion under s. 77, Registration Act, a prior mee 
from the alienor is not a proper party,’ and cannot 
be allowed to join as a defendant. [p. 58, col. 2] 
JA proper party’ means the party who may be 
interested in the result of the suit and who may have 
a right to seek the assistance of the Court in com- 
ing to a decision on the point in issué. [ibid] 


Rule against an order of the Munsif, Sixth 
oe Comilla, in Title Suit No, 258 of 
-Babu Birendra Chandra 
Petitioner. 

Babu Bhagirath Chandra Das, for the 
Opposite Parties. 

JUDGMENT.—This Rule is directed 
against ane order of the Munsif, Comilla, 
adding the opposite party ås defendants in 
a suit brought by the petitioner under s. 77 
of the Indian Registratfon Act. The pati- 
tioner’s case is that one Jafadhar Sen exe- 
cuted a kobala in his favour which the 
petitioner presenfed for, registration before 
the Sub-Registrar. Execution was denied 
by Jaladhar and registration was refused 
by the Sub-Registrar as wel’ as by ‘the 
District Registrar on appeal and the geti- 
tioner cgnséquently brought the present 
suit under s. 77 of the Registration Act for 
the purpose of having: the document regis- 
tered by. the Civil Court. ‘The opposite party 
applied to the Munsifto be added as: de- 
fendants on the ground that they had pre- 


Das, for the 
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viously purchased the property purporting 
to be conveyed by the kobala. The learned 
Munsif adjnits that the only real issues in 
the suit are, first,. whether defendant has 
‘executed the deed: and, secondly, whether 
- the document is a genuine one., But as he 
is of opinion that the opposite party should 
be added as defendants-in order to enable 
the Court to completely and_ effectively ad- 
judicate upon and settle all the questions 
involved in the suit, he allowed the appli- 
cation of the dpposite party to be added as 
‘defendants. The learned Munsif does not 
explain what he means by ‘all the questions 
involved in the ‘suit’. In a suit under s. 77 
- of the Registration Act the only question 
is whether or not the document purported to 
have been executed by acertain person is 
executed by that person. When a docu- 
ment is presented for registration and the 
execution of it is denied, the Sub-Registrar 
refuses to register it under s. 71. An ap- 
plication is thereupon made to the Registrar 
against the order refusing to register the 
document under s. 73 by any person claim- 
ing title under the document. 
of the Registration Act the only issue which 
the Registrar is called- upon to decide is 
whether the document has been executed. If 
the Registrar is of opinion that the docu- 
` ment has not been executed by the person 
purported to have executed it he shall 


refuse registration under s. 76. Section 77 ` 
` prøvides that “where the Registrar refuses- 


to order the document to be registered, 
- under s.72or s. 
undersuch decument may......institutein the 
Civil Court...... a syit for a decree directing 
the document to be registered in such office 
if it be duly presented for registration.” 

Reading these sections togethgr it is clear 
that the only sperson who can present a 
document for registration or institute a suit 
is the person claiming under the document, 
and the only person who is entitled to deny 
the. execution is the person who is purport- 
ed to be the executant o#it. The scope of 
8. 77 of the Registfation Act is limited only 
to the enquiry as,to whether the document 
has been executed by the person alleged to 
have executed it. In the case of Dwijendra 
Narain Roy v. Jogesh Chandra Dey (1), it 


. was observed atpage47*: ‘itmay We conceded ` 
that in a suit einstituted under s. 77, the ` 


. Court is concerned, not with the validity 


ob 9 Ind, Cas: 520; 38.0. L. J. 40; (1924) A.I R. 
.) 60 ; 
S ‘Page 3139 0, La Sha] 
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76, any person claiming 
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but with the genuineness of thè 'docu-” 
ment sought to be registered, i. e., 
whether the document has been execut- 
ed by the person by whom it is alleged 
to have been executed; the question of its 
validity must be determined in a suit pro- 
_ perly framed for the purpose’. The case 
cited in the above case shows that even a 
defence as to the executing power of the 
alleged executant or the document being 
one void for want of consideration; fraud 
or undue iffluencg is foreign to a suit under 
s. 77. The learned. Vakil “for the opposite 
party argues that his clients want to be 
` parties to the suit in order to show that, as 
`a matter offact, the defendant never execut- 
ed the document. In our judgment he 
cannot be allowed to do so. The only per- 
son who is entitled to deny execution is the 
person who is alleged to have executed the 
document. 

It is next argued that the opposite party 
are proper parties because they are interest- 
ed in the result of the suit. In the first 
place, they are not the persons interested 
in the result which only means, if the .suit 
is decided in favour of the plaintiff, that 
the document is executed by Jaladhar Sen. 


It would not necessarily show that Jaladhar | __ 


had a transferable interest in the property. 
In the second place, the expression ‘proper 
party’ means the party who may be interest- 
ed in the result of the suit and who may 
have aright to seek the assistance of the 
Court in coming to a decision on the point- 
‘in issue. In the present case, if the opposite 
party is added as defendants and Jaladhar 
fen comes into Court and admits exe- 
cution of the document, the opposite 
party will have nothing to, say against it. 
We do not think that they” are persons who 
vught properly to be joined as defendants 

ein the suit in order to convert a simple suit 
under s. 77 of the Registration Act into a 
title suit which may involve intricate ques- 
tions. 

The Rule is made absolute and the order 
The petition- 
_er is entitled to his costs of this Rule. We 
assess the hearing-fee at two gold mohurs. 

N.H. è Rule made absolute. 
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BOMBAY HIGH COURT. 
Seconp Civin Appeat No. 640 or 1923. 
oO February 10, 1925,. 
*Present:—Sir Norman Macleod, Kr., 
- Chief Justice, and Mr. Justicé Coyajee, 
GANAPPA PUTTA HEGDE—Dernnp- 
ANT—APPELLANT : 


4 VETSUS 
HAMMAD SAIBA—PLAINTIFF— 
RESPONDENT. i 

Limitation Act (IX of 1908), Sch. J, Art. 116— 
Transfet of Property Act (IQ of 1882), s. 55 (2)— 
Sale of immoveable property—Vendor having no title 
—Vendee not putin possession—Suit to recover amount 
of consideration—Limitation, commencement of. 

A contract of sale of immoveable property im- 
plies a covenant for title on behalfgf the vendor. 
-Where it subsequently turns out that the vendor had 
no title to the ‘property which he purported to sell 
and the vendee, who was not putin possession of 
the property, brings a suit against the vendor to 
recover the amount of the consideration paid by him 
for the sale, the suit is one for compensation for the 
breach of a contract in writing registered within 
the meaning of Art. 116.of Sch. I to the Limitation 
Act and limitation begins to run from the date of the 


sale. [p. 60, col. 2.] : 

The word “compensation” in Art. 116 of Sch. I to 
the Limitation Act is not restricted toa claim for 
liquidated damages and includes a claim for a sum 
certain. [p. 61, col. 1.J 


Second appeal from the decision of the 
District Judgé at Karwar, in Appeal No. 
157 of 1922, confirming that of the Sub- 
ordinate Judge at Honawar, in Civil Suit 
No. 91 of 1921. : 


Mr. G. P. Murdeshwar, for the Appellant. 
Mr. S. S. Patkar, Government Pleader, 
for the Respondent. . A 


JUDGMENT. 

Macleod, C, J.— There were five coe- 
sins,Bommanna, Timmanna, Puttayya and 
Subbayya, sone of Bomma Hegde, and 
Ganapa Manj Hegde, living separate. Ganapa 
died legvinga widow Venkamma as heix to 
his property. Puttayya and Subbayya died 
during her lifetime, so that on the death of 
Venkamma Bommanna afid Timmanna suc- 
ceeded to her property as reversioners. 
Puttayya’s son.representing that he was 
entitled to half the property of Ganapa 
sold it to the plaintiff .in this suit for 
Rs. 400 on April 4, 1915. Rs. 150 were 
paid in cash, and for the balance the plaint- 
iff passed a mortgage on certain of his 
properties. The plaintiff, when he was 
unable to get possession*owing to the 


obstruction of Bommanna and Timmanna, - 


purchased the land from them and obtained 
possession on April 4, 1921. He sued 
Puttayya’s son to recover the Rs. 150 and 
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was no express covenant in 
to make compensation for want of title, 


-an implied covenant of title 


F 59 > 


to obtain a declaration that the mortgage- 
bond was satisfied. The defendant pleaded 
that he did not make any represgntation to 
the plaintiff, that the plaintiff bought 
agreeing tg dake all risks, and that the suit 
was not in dime. or 
As the plaintiff had not paid the necessary 
Court-fees with regard to the declaration 
sought for that the mortgage-bond had 
been satisfied, he gave up his claim for the 
declaration. | Mi 
The Trial Judge held that thesdefendant 
had no title to thé land sold’ by hime that 
he was not induced to sell on the. represen- 
tation alleged to have been made by the 
plaintiff, that the suit was filed in time, and 


-passed a decree for Rs. 150 with costs and 


future interest at six per cent. 


The defendant had contended that the | 


suit was one for reliefon the ground of 
fraud, and that as the plaintiff had become 
aware of the fraud, more than. three 


-years before the -suit was filed, the suit 


was barred applying Art. 95 of the 
First Schedule of the Indian Limitation 
Act. The learned Judge considered that 
it was a suit for compensation for breach 


ae 


ofa contract in writing registered, to which ` 


Art. 116 was applicable. Though there 


the, deed 


such a covenant could be implied from the 
representation made by the defendant. 


In appeal the District Judge held thatthe’ 
-sale was void ab initio, that under s. 55 (2) 


of the Transfer of Property Act, there was 


deed, and that as it was registered, a suit 


. for the recovery of the purchase-money fell 
under Art. 116, the starting point for limi- . 


tation being the date-of the sale as no posses- 
sion had been obtained. e 4 
On the issue whether plaintiff agreed to 
take the risk of not -getéing possession the 
District Judge held thatethe defendant 
had not proved what he had alleged in hise 
written statemen¢. -Accordingly the appeal 
was dismissed. In ‘second appeal it 
was.first contended that no appeal lay as 
the snit was ofa Small Cause Court nature, 
the plaintif having given up his claim for 
declaration asked for in the plaint. 


We de®not think that this contention is ' 


sound. The suit as framcel was not a suit 
ofa Small Cause Court nature, and it did 


“notattain that character because the plaint- 


iff gave up his claim to the declaration.. 


The question whether this’ is a suit for- 


inthe’ Sale- - 


“60 
compensation for breach of a contract in 
witing registered is more difficult. It has 
pen argued on the authority of Hanuman 
‘Kamat v. Hanuman Mandur (1) that if a 


véndor without title sells te a purchaser - 


and receives the purchase-moneya suit for 
the recovering of the purchase-money falls 
under ‘Art. 62 if the purchas8r does not 
obtain possession, and, under Art, 97 if 
he does obtain possession. The purchaser 
has bought a worthless piece of paper and 
consequently when endeavouring to recover 
the price paid he is not suing for compensa- 
tion for breach ofa contract. But it must 
be admitted that in the case referred to the 
question whether the suit could be con- 
sidered as a suit for compensation for 
breach of a contract does not seem to have 
been considered. Their Lordships said at 
page 126*: 

“ I£ there never was any consideration, 
then the price paid by the appellant was 
money had and received to his account by 
Dowlut Mandur. But their Lordships are 
inclined to think that the sale was not 
nécessarily void, but was only voidable if 
objection were taken to it by the other 
ihembers of the joint family. If so, the 
consideration ‘did not fail at once, but only 
ftom the time whenthe appellant endeavour- 
ed:-to obtain possession of-the property, 
and being opposed, found himself unable 
to obtain possession. There was then, at 
all events, a failure of consideration, and 
he would have had a right to sue at that 
time, to recover back his purchase-money 
upon a failure of consideration; and, there- 
fore, the case appears to them to be within 
the enactments of Art. 97.” 

In Subbaraya Reddiar v. Rajagopala 
Reddiar(2) A, who had a title to certain im- 

. moveable property voidable athe option of 
C, sold it to Band put B in possession thereof. 
C then brought a suit against A and Band 
gota decree and obtained possession thereof 
in execution. “It, was held that B's cause 

* of action for the return of: the purchase- 
rioney arose not on the date of the sale but 
on the date of his dispossession, when alone 
theré was a failwre of consideration, and 
that the Article applicable was Art. 97 of 
the Indian Limitation Act. The only 
question argued was at what dgte did the 
cause of action arise. On this question the 

(1) 19 C. 123; 18 PA. 158; 6 Sar. P. O. J. 91; 9 Ind. 
Dec. (N. 8.) 527 (P. Oo 
- (2) 23 Ind. Cas. 570; 98 M. 887,15 M.L. T. 240; 
(1914) M. W. N. 376. 
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Judge said a large number of cases. were 
quoted which could be roughly classified 
under three heads: (a) where from the in- 
ception the vendor had no title to convey: 
and the vendee had not been put into pos- 
session of the property, (b) where the sale 
was only voidable on the objection of third 
parties and possession was taken under a 
voidable sale, and (c) where though the 
title was known to be imperfect the con- 
tract was in part carried out by giving 
possession eof the properties. “In the first 
class of cases the starting point of limitation 
would be the date of the sale. _ Although s. 
55 (2) of the Transfer of Property Act was 
referred. to, jt does not appear to have been 
argued thd Art. 116 was applicable, the 
ease was held to come within class (b) and 
Art: 97 was applicable. 

In Arunachala Aiyar v. Ramasami 
Aiyar (3) the suit was filed in 1910 on 
asale-deed of 1904. It turned out at the 
trial that, at the time ofthe sale, the first 
defendant had no title to convey. The 
plaintiffs then pressed their claim to recover 
the consideration money, to which the de- 
fendant pleaded the bar of limitation. The 
- District Judge held the claim came under 

Art. 62 or Art! 97. The High Court held that 

itcame under Art. 116 as a covenant for title 

was implied in the conveyance by s. 55 
- (2) of the Transfer of Property Act, It does 

not appear from the report whether the 

eee had got possession ôf the property 
sold. 

e It may be taken, therefore, that the 

defendant covenanted that he had a good 

title to the property sold, and.in return 
for the sale-deed received a certain price. If 
the plaintiff can be said to be suing for com- 
pensation for breach of that covenant then 
Art. 116 is applicable. Wheéher that 
Article applies to suits for debts or 
Sums certain due upon registered instru- 
ments was considered in Lalchand Nan- 
chand Gujar .v. “Narayan Hari (4) and 
the Court held that there was a long 
series of cases in which that question had 
been decided in the affirmative, so that it 
accepted that body of authority. The Privy 

Council in Tricomdas Cooverji Bhoja v. 

Gopinathji Thakur (5) accepted the interpre- 

(3) 25 Ind. Cas. 618; 38 M. 1171; 1 L. W. 849; 27 M. 

L. J 517; 16 M. L, T. 397. 5 

(4) 21 Ind. Cas. $15; 37 B. 656; 15 Bom. L. R. 836 

(5) 39 Ind. Cas. 156; 44 C. 759 at p. 768; 19 Bom. lL. 

R. 450; 1 P. L. J. 262; 15 A. L. J. 217; 25 C.L. J. 279; 

32 M. L. J. 357; 21 M. L. T. 262; 21 ©. W. N. 577; (1917) 

M. W. N. 363, 5 L. W. 654; 44 L A. 65 (P. C.). 
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tation’sé often and so long put upon the 
Statute by the Courts of India, and thought 
that the decisions could not be disturbed. 
Therefore the word ‘compensation’ in Art. 
116 need not be restricted to a claim for un- 
liquidated damages, and can be held to 
include a claim for a sum certain as in this 
case. The appeal is dismissed with costs. 

Soyajee, J.—I agree in holding that 
this second appeal is competent, but that 
it fails on the ground that the suit which 
has given rise to this. appeal fafls within 
Art. 116 of the Indian Limitation Act. 
The plaintiff brought the suit for the re- 
covery of his purchase-money. On April 4, 


, 1915, the defendant executed the sale-deed 


in question in favourof the plaintiff. Ad- 
mittedly, the vendor had no title to the land 
which he purported to convey; and the 
vendee had not been put in possession of the 
land. The sale is consequently void ab initio. 
The sale-deed, however, was duly registered, 
and on the face of it a prima facie title was 
secured. For, it is enacted by s. 55, sub-s. 
(2) of the Transfer of Property Act—which 
applies to this case—that in the absence of 
a contract to the contrary, the seller shall 
be deemed to contract with the buyer that 
the interest which he professes to transfer 
to the buyer subsists and that he has power 
to transfer thesame. Here, then, acovenant 
for title is implied, there being—according 
to the findingsof the lower Courts—no con- 
tract to the contrary. The plaintiffs suit 
which is instituted within six years of the 
date of the sale is not barred by the Law 
of Limitation if Art.116 applies. In my 
opinion it‘ isa suit for “compensation fog 
the breach of a contract in writing regis- 
tered” and is governed by that Article: 
Arunachala Aiyar v. Ramasami Aiyar (8). 
Theexpregsion “compensation for the breaclt 
of a contract," used in that Article, is noto 
limited toa claim for unliquidated damages, 
but applies also to a claim for payment of 
a sum certain: Tricomdas Codverji Bhoja v. 
Gopinathjt Thakur (5). It is true that Art. 
116 does not in terms speak of a c@ntract 
“express or implied”, and here we have an 
implied contract only. But I agree with 
the opinion expressed by Fawcett, J., in 
Multanmal Jayaram v. Budhumal Keval- 


` Chand (6), that the terms of that Article are 


sufficiently wide to include æ case of the 
present kind, and that the words “express 
or implied,” contained in Art. 115, are also 


(6)61 Ind, Cas, 70; 23 Bom. L. R. 325 atp. 333; 45 
B. 955, 
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ei” 


intended to be read into Art. 116. The 
starting point of limitation in a suit .of 
this nature is the date of sale, and the 
plaintiff's claim to recover back” his pur- 
chase-money,was, therefore, made within the 
statutory period. 

Z. K . . Appeal dismissed, 


RANGOON HIGH COURT. 
CIVIL MISCELLANEOUS APPBAL No. 164 
oF 1924, f 
February 12, 1925, 
Present:—Mr. Justice Carr and 
Mr. Justice Brown, 
N. N. S. CHETTY Frru— 
APPELLANTS 


7 _ versus 
Tar BAILIFF or DISTRICT COURT 


AND OTHERS—RESPONDENTS, 

Provincial Insolvency Act (V of 1920), ss. 20, 54, 56 
—Receiver, appointment of, in respect of portion of 
property, validity of—Transfer by insolvent—Receiver, 
whether can remove transferee from possession. 

Where a Receiver is appointed under s. 50, of the 
Provincial Insolvency Act, the appointment should not 
be in respect of a part of the insolvent’s property only. 

Where an insolvent has transferred his property.in 
such a way that the transfer can be annulled by the 
Court under s. 54 of the Provincial Insolvency. Act, a 
Receiver appointed under the provisions of the, Act 
would have no authority as against the transferee and 
would have no power to remove him from the posses- 
sion or custody of the property transferred to him 
until the transfer has been annulled, e ° 


Appeal against the decree of the District 
Court, Pyapon, in ©. M*No. 16 of 1924. 

Mr. Atyangar, for the Appellants, 

Mr. Villa, for the Respondents. 

JUDGMENT.—One Maung Pu applied 
in the District Court of Pyapon to be ad- 
judicated insolvent. While his application 
was pending a petition was,filed by N.S. 
A. R. Ramaswamy Pillai setting forth that 
shortly before filing of the application 
Maung Pu had executed? a registered gale- 
deed whereby he purported to sell a house 
and compound to the pregent appellant and 
asking that if Maung Pu were adjudicated 
an insolvent an enquiry should be held as 
to the gemuineness of the sale. No orders 
appear to have been passed en this applica- 
tion, but when Maung Puewas subsequently 
adjudicated an insolvent, the Court passed 
the following order :—“ Bailiffof the Cour 
is appointed Receiver in respect of the pro 
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pertes sold by Maung Pu to N. N.S. 
Sithambaram: Chetty of Dedaye.” This 


order was subsequently cancelled and the’ 


Deputy Bailiff of Dedaye was appointed 


Receiver of the “ property of the said in-' 


solvent that has been sold ta N. N. & 


Sithambaram Chetty by Maung Pu under’ 


a registered document oun the 18th June, 
1921.” The present appeal is filed against 
the original order appointing the Bailiff of 
the District Court as Receiver. The ordér 
was not made under the provisions of s. 20 
of the Insolvency Act-but under s. 56, 
and should not have been for Receiver of 
part only. Further, it-is clear that the 
form taken by the order of: appointment 
was apt to be very misleading and it is 


alleged that the Deputy Bailif has heen - 


receiving rents from the tenants of the pro- 
perty by virtue of such order. The ‘order 
obviously can give him no power whatso- 
ever as against the present appellant and 
if hé is collecting rent he is doing so at his 
own risk. It may be that under the pro- 
visions’ of s. 5£ of the Insolvency Act 
-the insolvent has transferred his property 
in.such a way that the transfer could be 
annulled by the Court, but until the transfer ” 
has been annulled the Receiver has clearly 
no authority -as against the appellant. 
Section 56 (3) of the Act clearly sets forth 
that the Court hasno power to remove 
from the possession or custody of property 
any person whom the insolvent has not a 
present right to remove. 
appointment were rightly interpreted it 
could dono harm tothe appellant, but it 
_ appears likely that if it be allowed to stand, 
the Receiver may assume to himself powers 
to which he clearly has no right. lt is 
desirable, therefore, that the order should 
be set aside. We set aside the order by 
the District Court and direct instead that 
«the Deputy Bailiff of Dedaye be appointed 
Receiver for the property of the insolvent. - 


at any creditor “wishes action to be taken’ 
®as regards the house and site in dispute, | 


he should apply. to thé Court to take’ 
action under the provisions of s. 54. We ` 
pass Bio orders aseto the costs of this ap- ` 
peal. ae : 

- ZK, Appedl allowed, 


HANMANT SUBBAYA NAIK V. KRISHNA MANJUNATHYAJI, 


Tf the order of 
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BOMBAY HIGH COURT.. 
APPEAL FROM ORDER No. 1 oF 1924. 
February 10, 1925. 

Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee: 
HANMANT SUBBAYA NAIK — 
PEND eae 

versus 
KRISHNA MANJUNATH YAJI— 
PLaInt:FF— RESPONDENT, 

Limitation Act (IX of 1908), Sch. I, Arts. 141, 144— 
Hindu Law—Alienation by widow—Adoption—Suit by 
adopted son tò challenge alienation—Limitation. 

A Hindu widow alienated certain property which 
formed part of her husband's estate in 1903. In the 
same year she adopted a son who died in 1914 while 
still a minor. In 1915 she adopted the plaintiff who 
brought a suitein 1922 to recover possession of the 
property alienated by the widow: 

Heid, that the plaintiff acquired by virtue of his 
adoption an inherent right to question any alienation 
by his adoptive mother made before his adoption 
and that the fact that there had been- a previously 
adopted son who had died in the meantime did not 
in any way affect the plaintifi’s right inasmuch as 
the plaintiff did not succeed to and was not a 
representative of the first adopted son and that 
consequently, the plaintiff's suit was within limitation. 
Ly. 63, col. 2 

Appeal from an order of the District . 
Judge at Karwar, in Appeal No, 14 of 1928, | 
reversing that of the Subordinate Judge at 
Honawar, in Civil Suit No. 32 of 1922. 

Messrs. S. S. Patkar and D. R. Manerikar, 
for the Appellant. 

Mr. Jayakar (with him Mr. G. P. Murdesh- | 
war), for the Respondent. 

JUDGMENT: . 

Macleod, C. J.—The plaintiff sued to 
recover possession of the suit property with 
past mesne profits. He had been adopted © 
by one Venkammaon May 26,1915. On 
April 25, 1908, Venkamma had given the 
suit property on Mulgeni to one Manju- 
nath. On April 30, 1903, she adopted one’ 
Ramakrishna born on June 14, 1800. On 
Deeember 17, 1914, Ramkrishna edied a 
Minor. The present suit was brought on 
February 7, 1922, The lower Court dismiss- 
ed the suit as time*barred. 

In first appeal it was contended that 
Venkamma could only adopt to her deceased 
husban%, that -the second adopted son was 
in uo way the representative of the first 
| adopted son and, therefore, the cause of ac- 
-tion accrued dn the date ‘of his adoption. 
On the other hand the defendant argued 
that the second adopted son was the repre- 
sentative of the first adopted son and, there- ` 
fore, the suit was time-barred. The District 
Judge held that by his adoption, plaintiff 
obtained the right to: question his adoptive 
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mother’s alienations and that it was in 
virtue of his adoption an inherent right, 
and m valid ground had been ‘shown for 
holding that the right had been barred. 
Actordingly the order of the lower Court 
was reversed and the suit was sent back to 
be tried on the merits. The defendant has 
appealed. 

‘There is no direct authority for the point 
arising in this appeal. We have been 
referred tothe case of Gobindo Nath Roy v. 
Ram Kanay Chowdhry (1). A Hindu widow 
succeedtd to the estate of her na pani son 
on his death as his heir. She then alienat- 
ed the suit property and subsequently 
adopted anotherson. It was held that a 
subsequent adoption could not®divest the 
alienee of his rights under the alienation 
previously effected. Jackson, J., relied upon 
the decision of Bhoobun Moyee Debia v. 
Ram Kishore Acharj Chowdhry (2) in decid- 

-ing that the subsequent adoption of another 
son bythe widow could not divest the alienee 
of his rights under the alienation made by 
her before adoption. But that case doesnot 
seem to be an authority for that proposi- 
tion. The head-note runs thus:— 

“In the year 1811, G, being childless, exe- 
cuted a deed of...permission dy which he 
gave power to his wife, C, to adopt a son. 
He afterwards had a son, B, by his wife, C. 
In 1819, two years after his son's birth, and 
while he was living, G executed [another 
instrument giving the widow, his wife, 
permission to adopt]...B, on coming of age, 
succeeded to the ancestral and other estate, 
of‘his father who had died. On Bs death, 
childless, his widow succeeded as heir to 
her deceased husband, taking a vested estate 
in the whole of his estate. Some time after 
B'sdeath, C, his mother, exercised the power 
given her by theinstrument of 1819, by adopt, 
ing a son to G.” K 

It was'held that “B, the son was the laste 
full owner, and his wife succeeded at his 
death, as his heir to her wtdow’s estate, and 
conseqnently, that the adoption by C, under 
the...[instrument] was void, as the power, 
was incapable of execution.” ° 

There does not appear to have been any 
contest between an adopted son and an 
alienee from the widow befere adoption. 
The Calcutta Court seemed to consider, on 
the authority provided by that decision, 
that the suit was time-barr@éd because it 

(1) 24 W. R. 183. 


2) 10 M. I. A. 279; 3 W. R. P. C.15; 1 Suth. P. O.J. 
p14; 2 Sar. P. O. J. 111; 19 E. R. 978, 
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ought to have been brought within three 
years from the date of the death of the 
first adopted son, although the alienation’ 
had been made after the irst adgpted son 
had died and while the widow was his 
heiress. Tpis case is referred to by Mayne 
in his ‘Treatise on Hindu Law and Usage, 
9th Edition,*at page 270 in the following 
passage: - 

“A widow adopted a son underthe author- 
ity of her husband. She succeeded him as 
his heir, and made an alienation, and then 
adopted another son. The Court ‘eld that 
the alienation was good as against* the 
second adopted son [Gobindo Nath Roy v, 
Ram Kanay Chowdhry (1)]; The decision 
was given without any inquiry as to the 
propriety of the alienation, and was rested 
on the authority of Chandrabulla’s case (2). 
It does not seem to have occurred to the 
Court that a mother had no more than a 
limited estate, which, upon the authority of 
the case cited, was devested by the adop- 
tion. The son then came in for all rights 
which had not been lawfully disposed of, 
or barred, during the continuance of that 
estate...... It may now be considered as 
settled law, first, that if a widow exceeds 
the powers conferred upon her by law, 
her acts in so far as they are in excess of- 
those powers can be set aside by a subse- 
quently adopted son as from the date of his 
adoption, secondly, that as the adoption im-' 
mediately devests the widow's estate, it 
equally devests the estate of any one clatm- 
ing under a title derived from her,” 

The question really then in this case is 
whether the plaintiff acquired ‘by virtue of 
his adoption, an inherent right to question 
any alienation by his adoptive mother be- 
fore his adoption, and it does not seem to 
me that the fact that there had been a pre- 
viously adopted son couldir any way affect 
that right. The second adopted son did 
not succeed to the fst adopted son, 
Whether the mother as widow of the origi- 
nal holder made the alien&tion before the 
first adoption while she held a widow's 
estate, or after the death of the first adopted 
son, when she would be holding as*his 
heir, would make no difference tothe rights 
of the second adopted son to question her 
alienation, We think, therefore, that the 
District Jidge was right in holding that 
the plaintiff was not the representative of 
the first adopted son, arfd that the suit 
was not barred by limitation. The appeal 
therefore, must be dismissed with costs, i 


* Bt 
_ Coyajee, J.—I am of the same opin- 
ion. 


Z. K. Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CIVIL APPLICATION No. 148 oF 1924. 
July 10, 1925. 

Present:—Mr. Simpson, A. J. C. 
Munshi BISHUN NARAIN BHARGAVA 
—PLAINTIFF—APPLICANT 
versus 
Qazi ABDUL MANAN AND OTHERS— 
DREENDANTS— OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), O. IX, r. 8&— 
Date fixed for issues—Plaintiff, failure of, to appear— 
Service on defendants .not complete—Dismissal of suit 
for default, legality of—Duty of parties, 

It is for the parties and their Pleaders, if they are 
duly notified of the date of hearing, to appear on that 
date and if they make a mistake as to the date fixed 
they must take the consequences. 

Where a suit is fixed for issues fora certain date 
and the plaintiff fails to appear on that date, the 
Court has power to dismiss the suit under r.8 of 
O. IX of the O. P. O., in spite of the fact that service 
has not yet been completed upon all the defendants. 


Application for revision against the 
decree of the First Subordinate Judge, 
Gonda, dated the 8th May 1924, confirming 
that of the Munsif, Utraula, dated the 3rd 
November 1923. 

Mr, Ishwari Prasad, for the Applicant, 

Mr. Mohammad Ayub, for the Opposite 
Party. ' ; h 

JUDGMENT.—This is an application 
‘or revision under s. 115 of the ©. P. C. 

The applicant was plaintiff in “a suit in the 

Court of the Munsif. On the 27th Septem- 

ber 1923: the ordey-sheet. shows that plaint- 

iff's Pleader and defendant No. 5 were 
e present while the other defendants were 
absent. The guardian tyhom the plaintiff 
had proposed for defendant No. 2 who is 

a minor had been served but was not 

present. The ptaintiff was directed to 

propose ahother guardian of defendant 

No. 2 to be appointed and 27th of October 

was fixed for issues. In the meantime on 

the 28th September B. Sri Ram Vakil was 
appointed guardian of defendant No.2 and 
hotice was issued tahim and to the minor. 
_ On the 27th of October the plaintiff's 
Pleader and defendant No. 5 were present 
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as before and so also was defendant No. 4, 
the father. of defendant No. 2 who had 
originally been proposed by the plaintiff 
as guardian of defendant No. 2. „He 
applied to be appointed guarilian and 
plaintiff's Pleader did not object. As the 
notice to the minor had not been returned 
the case was adjourned to the 3rd_ of 
November 1923. On the 3rd of November 
the plaintiff and his Pleader were both 
absent. Defendants Nos. 1,5 and 11 were 
present. Whey denied the plaintiff's claim. 
The plaintiff's shit was accordingly dis- 
missed under O. IX, r. 8. The plaintiff then 
applied to have his suit restored. He stated 
that he didgnot get information of the date 
fixed. He s&id that he lives at Lucknow and 
that his Pleader gave him no information 
of the hearing because he was under the 
impression that the date fixed was not the 
8rd of November but 26th of November. 
This application was dismissed and surely 
very properly. It is forthe party and his 
Pleader, if they are duly notified for a 
day, to appear on that day and, if they 
make a mistake as to the date fixed, they 
must take the. consequences. The ap- 
plicant then appealed to the Distirct 
Judge and hfs appeal was dismissed. He 
now comes here in revision and he takes the 
point which he did not take in either 
of the Courts below, which is, that his suit 
ought not to have been dismissed on a 
date which was fixed merely in order to 
have the notice on the minor returned 
served. Butin fact the 27th October had 
been fixed for issues. Consequently the 
next date fixed, the 3rd: November, was also 
for issues. 

It is also argued that in no case can the 
plaintiff's case be dismissetl unless the suit 
$s ready for hearing. If there is any such 
matter as service still pending, there can 

eno dismissal of the case under O. IX, 
r. 1. No ruling is cited by the learned 
Counsel and 4 know no proposition of law 
to support that view. ‘There seems no 
*mecesgity to use the revisional powers of 
the Court in this case. < E 

The application is, therefore, rejected. 

Z., K. Application rejected. 


i 


- amount 
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“NAGPUR JUDICIAL COMMIS- 
*° SIONER’S COURT. 
Crviu Revisron No. 256 or 1924. 
February 23, 1925. 
» - .-Present:—-Mr. Baker, J.C. 
MAROTI AND ANoTHER—DEFENDANTS— 
. APPLICANTS 
"versus 
HUSSAIN MIYA—PLAINTIFF— 
Non-APPLICANT, 

Contract Act (IX of 1879), s. 145—Suit against 
principal and surety—Decree against surety—Payment 
made by surety, whether recoverable from principal. 

Whére a suit basedon agmortgage is dismissed 
against the principal buta money-decree is pass2d 
against the surety and the latter satisfies the decree he 
can mai “na suit against the former to recover the 
ad by him. The case is governed bys. 145 
of the O Atract Act, and the surety’®gpayment under 
the decre against him being rightful, the amount of 
the payment is recoverable from the principal. 

Application for revision of the decree of 
the Small Cause Court Judge, Nagpur, 
dated the 2nd July 1924, in Civil Suit 
No. 2027 of 1923. . 

Mr. M. D. Khandekar, for the Applicants. 

Mr. W. G. Joshi, for the Non-Appli- 
cant. 

ORDER.—One Gujya executed a mort- 
gage to Lal Miya and the non- applicant 
Hussain Miya stood surety. The mortgagee 
brought a suit on the Mortgage, which 
was dismissed as against the princi- 
pal, but a money-decree was passed 
against the surety. The decree was exe- 
cuted against the surety and hé had to pay, 
so he brought a suit against the applicants 
who. are the representatives of the mort- 
gagor, Gujya. This was decreed. š 
. The applicants apply in revision on the 
ground that as the suit was dismissed 
against them they are not bound by law to 
reimburse the surety. i 

Reference is made to Thirumalai Savuri 
Naickes v. Royar (1) and it is argued that 
the applicants are not joint judgment- 
debtors along. with the surety. i 

The case is, however, governed by s. 145 
of the Contract Act. The surety was bound 
to pay, there being a decree against him; 
his payment under the decree was rightful 


and hé is entitled to recover “rom the 


principal debtor the sum he had to pay. 
The application is dismissed with costs. 
ZK. . Application dismissed. 
(1) 62 Ind. Cas. 706; 40 M. L. J. 529; 13 L. W. 559; 
(1921) M, W. N. 334. : F 


BURYAJIRAO GANPATRAO Ù. SIDHANATH DHONDDEO, , 


* JAHAQIRDER—DEFENDANT 


` 
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BOMBAY HIGH COURT. 
First CIVIL Appgan No. 46 or 1933. 
February 12, 1925. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justiee Coyajee. 
SURYAJIRAO GANPATRAO 
—APPELLANT 





? VETSUS 
SIDHANATH DHONDDEO GARUD 

—PLAINTIFFs—ReSPoNn DENTS. 
- Bombay. Land Revenue Code (Act V of 1879), ss. 
158, 217--Limitation Act (IX of 1908), Sch. I, Art. 62 
—Landiord and tenant—Grant of permanent tenancy 
at fixed rent—Demand of enhanced ,rent—Payment 
under protest—Suit to recover amount of enhanced rent 
illegally levied—Limitation, commencemeht of— 
Survey Settlement, introduction of, effect of—-Landlord, 
whether entitled to enhanced rent. 

Plaintifis were defendant’s tenants holding at a 
fixed rate of rent. Defendant's property was being 
managed by the Court of Wards and in 19129 the 
Collector on behalf of the Court of Wards served 
a notice upon the plaintiffs claiming a higher rent to 
be levied on the plaintiffs’ land. In1916a notice 
was ‘issued by the Collector under s. 153 of the 
Bombay Land Revenne Code claiming acertain sum 
as arrears from the plaintiffs and stating that if the ` 
arrears were not paid the Collector proposed to 
declare the holding forfeited. The plaintiffs paid ` 
the amount of the demand under protest and filed 
a suit in 1919’for a declaration that the’ defendant 
was not entitled to claim enhanced rent and to 
recover from the -defendant the amount wrongfully 
recovered by the latter from the plaintiffs: 

Held, (1) that the demand made by the Collector 
from the plaintiffs was made by him on behalf of the 
defendant's estate and that the Government was not 
concerned with the recovery ofthe demand from the 
plaintifis and was not, therefore, a necessary party to 
the suit; [p. 66, col. 1.] | 

(2) that limitation for the suit.began to run from 
the date of the payment made by the plaintifés under 
protest and that the suit was within time. [ibid.] - 


Where before: the introduction of a Survey 
Settlement into an alienated villige, the alienee has 
entered into a contract with certain tenants granting 
them fixity of tenure and fixity of rent, the subse- 
quent introduction of the Survey Settlement ‘into the 
village cannot enable the alienee to avoid his 
contractuale liability’ and to enforce against his 
permanent tenants the paymenj of assessment levied 
on occupaacy land. [p. 66, col. 2; p.67, col. 1.) 

Appeal from the decision of the First 
Class Subordinate Judgé at Jalgaon, in 
Special Suit No. 431 of 1920. . or 

Mr. G. N. Thakor (with him Mr. D. C, 
Virkar), for the Appellant, 
` Mr. K. H. Kelkar, foy the Respondents. 


SUDGMENT.—tThe plaintiffs sued to 
obtain a declaration that the defendant was 
not entitled to claim more than Rs: 87:9-11 

. per year fixed by the original agreement, 
“and to recover fmm ‘the . defendant 
` Rs, 2,649-12-4 wrongfully recovered by the 


` 


hahah 
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„defendant with interest thereon and- further 
interest till realization, and for a permanent 
injunction to the defendant restraining 
him from demanding more than Rs. ,87-9-11 
peryear. ° , 
The plaintiffs’ title depended upon two 
documents, Exs. 74 and 75. Those ddumenis, 
we think, gave the plaintiffs’ presfecessors- 
in-title the right to hold the land mentioned 
therein as permanent tenants on payment 
of the rents fixed by those documents. In 
1911 and 1912 the defendant's property was 
being -managed by the Court of Wards, 
and ayotice of demand was served upon 
the plaintiffs by the Collector on behalf of 
the Court of Wards claiming a higher rent 
or assessment to be levied on the plaintiffs’ 
land. An objection was raised in 1914 by 
the Receiver of the plaintiffs’ property 
claiming that the Court of Wards had no 
right to make such a demand, and threaten- 
ing that a suit would be filed for a declara- 
tion restraining the Collector from making 


~ such a demand.’ Nothing further occurred 


until 1916. A notice was then issued by 
the Collector under s. 153 of the Land Re- 
venue Code claiming the sums of Rs, 2,649 
and Rs. 92-4-0 being the land revenue and 
local fund cess on plaintiffs’ Survey numbers 
from “the years 1911 to 1916 and giving 
notice thatif the arrears were not paid the 
Collector proposed to declare the holding 
to be forfeited. The plaintiffs paid under 
protest and filed this suit on November 20, 
1919. i ; 

The first issue raised was whether Govern- 
ment was anecessary party to the suit. We 
think that the Judge. below was right in 

~holding that this property was at the time 
of the notice under the ‘superintendence of 
the Court of Wards, that the claim was not 
made by Government but by the Collector 
acting on behalf of the defendaift’s estate, 
that the Governfhent was not concerned 
with the recovery of the demand from the 
plaintiffs, and that, therefore, Government 
as not anecessaty, party to this suit. 

The findings on the 2nd and 3rd issues 
would follow that finding. 

The next question is one of limitation, 
We think that the Judge was right in hold- 


ing that timé began to run from the date of- 


the payment made by: the plaintiffs under 
protest. It was contended that time began 
to run when the demand was first made. 
Bui altrovgh the fect that the dcmand for 
‘juereayed 'payn-ent sq made miglit Lave 
given rise to a cause of action to enable 
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the plaintiffs to seek fora declaration that 

- that particular demand was unauthofized, 
it would not affect their right to file the © 
present suit in which the relief claimed 
was ona different cause of action arising 
from the payment under protest: made by 

“them on the demand unders. 153, Land Re- 
venue Code. : 

The only question’ left then is whether 
the plaintiffs were permanent lessees of the 
defendant, and whether the rent was liable 
to be enhanced on the defendant’s demand. 
We think it i$ beyong doubt that the letters 
Exs. 74 and 75 created permanent tenancies 
in favour of the plaintiffs’ predecessors-in- 
title. Atthat time the village was unsur- 
veyed and thgeeffect of those documents was. 
to createa permanent tenancy in favour of 
the plaintiffs’ predecessors-in-title at the 
fixed rents mentioned therein. The defend- 


< 


_ant expressly agreed that no further de- 


mand would be made against the tenant - 
‘beyond the amounts so fixed. It was con- 
tended that s. 217 of the Land Revenue 
Code, after the Survey had been introduced 
into this. village, would affect the rights of 
the permanant tenants to avoid any en- 
hancement of theirrent. It is difficult’ to 
see how the pyovisions of s. 217 can 
affect contractual rights arising before the 
introduction of the Survey. It states :— 
“When a Survey Settlement has been 

introduced, under the provisions of the 
last section or of any law for the time 


< being in force, into an alienated village, 


the holders of all lands to which such 
Settlement extends shall have the same 
rights and be affected by the same res- 
poysibilities in respect of the lands in 
their occupation ‘as holders of lands in 
unaliehated villages have or, are affected 
-by, wider the provisions of this Act, and 
all*the provisicns of this Act relating to 
hqj@ers of land in unalienatéd village 
shall be applicable, so far, as may be, to 
themi”. ò 7 

Now with regard io an unalienated vil- 
lage it would be competent io Govern- 
mefit togenter into contractual relationship 
with tenanis or occupants. They might 
acquire fixity of tenure and fixity of rent. 
Jn this case agihe village had been alien- 
ated, the alienee had entered into a con- 
tract with the plaintiffs’ predecessor-in- 
title gianting not cnly fixity of tenure but 
aleo fixity of 1ent, and there is nothing 
in the piovisions of s. 217 which would 
enable the alienees of the village to avoid 
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their .cgntractual liability, so that they 


could enforce against their permanent ten- 
ants the payment of the assessment levied 


on occupancy land. We think then the- 


plafntifis had acquired rights as perma- 
nent tenants against the inamdars which 
were not affected by the introduction of 
the Survey into this village, and that they 
were entitled to the decree -given to them 
by the Trial: Court.-The appeal then will be 
dismissed with costs. a 
AK Appeal digmissed. 
4 $ e 


% 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
First Civit APPBAL No 76 or 1923. 
March 9, 1925. 

Present:—Mr. Dalal, A. J-C., and 
-_._: Mr, Wazir Hasan, A. J. O. i 
BANSIDHAR—DEFENDANT—ÅPPELLANT 
É versus ep 

BEHARI LAL AND OTHERS—PLAINTIFFS, 
` LACHMI NARAIN AND ANOTB8ER— 

3 DEFENDAN TS-——RESPONDENTS. 

Hindi Law—Joint family—Morigage of family 
property—Necessity, absence of—Pious obligation to 
pay father's debts, effect of. 

The mere circumstance of the pious obligation of a 
Hindu son to pay his father’s debts does not validate 
a mortgage of family property by the father which is 
invalid for want of legal necessity or of necessity 
for the payment of an antecedent debt. [p. 68, col. 11 
_ Ram Sarup Singh v. Jageshar Singh, 73 Ind. Cas. 
466; 260 0.341; 9 O. & A. L. R. 157; (1923) A.I. R. 
(O.} 150, Gajadhar Bakhsh Singh v. Baijnath, ® 
Ind. ‘Cas, 104; 27 O. O. 133; 10 O. & A. L. R. 264; 11 
O. L. J.: 264; (1925) A. L R. 0O.) 9,1 O. W.N. 60, 
followed. ; i ; $ 

Appealfagainst the judgment and decree 
of the Subctdinate Judge, Hardoi, dated 
the 8th October 1923. 

Mr. Bisheshar Nath Sgivastava, for the 
Appellant. - : 

Messrs) - Ram Prasad and Moti Lal 
Saksena, for the Respondents. me oe 

mortgagees 


-JUDGMENT.—Plaintifis 
sued for possession as such on foot of a 
pond dated the 2nd June 1941. The bond 
was executed by the defendant Lachhmi 
Narain for himself. and for his two minor 
nephews, Mulchand and* Chhote Lal. 
Chhote Lal is now dead and the defendant 
No. 3 Bansidhar is his minor son. The 
following pedigreé will ‘indicate ‘the rela 
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tionship between the defendants :— 
SHEO saci 
H 
| ; | ¢ | 
Mibilal « Sheonath Pohkar. 
e e . 
Lachhmi Narajn, 
defendant No. le 
= A 
Mulchand, ` Chhote Lal 
defendant No. 2. 
Bansidhar, 


: _ defendant No. 3. 
The only evidence before us is the mort- 
gage-deed in suit printedin thež Appendix. 
The detail of the consideration given 


- therein is thal. the money was set off against 


the simple iortgage-deed .executed by 
Sheonath and Pohkar dated and registered . 
on the 27th I’ebruary 1899 for Rs. 800 in 
favour of the mortgagees, the amount on 
2nd June 1911 due thereon being Rs. 1,212, 
Rs. 13 is stated to have been received by 
the executant for stamp and cost of regis- 
tration and the consideration of the deed 
was Rs. 1,225. 

Pohkar died before the date of the mort- 
gage in suit and so did Sheonath. It may be 
seen from the pedigree that Sheonath was 
father of the defendant Mulchand and 
grandfather of the defendant Bansidhar. 

The judgment of the learned Subordinate 
Judge is confused. The defence hy Mul- 
chand and Bansidhar was that the property 


“being ancestral and joint family property 


Lachhmi Narain had no authority to transfer 
it without legal necessity. The lower 
Court has observed: “The dgfendants are 
bound by the deed because it was for 
the antecedent debt.* It was for legal 
necessity. The defendants have ~ not 
pleaded that the antecedent debt was bor- 
rowed for ilfegal or immoral purposes.” ; 

There is no proof that thé consideration of 
the deed in suit was borrowed for the pay- 
ment of antecedent debt. We have no 


‘evidence that there was, Any antecedent 


debt. Sheonath glid not execute the mort- ° 
gage-deed in suit so > could not be said 
that he executed it for the payment of his 
antecedent debt. The deed was executed 
by Lachhmi Narain on behalf df Mulchand 
and there is no- proof of any legal neces- 
sity. If « father executes a deed for the 
payment of a debt due from himself, it is 
said that he has transferred the property for 
the ‘payment of an antecedent debt. No 
such circumstance arises here, The lower 


i 
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Court has mixed up the payment of an- 
tecedent debt with legal necessity ‘for 
the payment of a debt such as would bind 
members of the family other than the one 
who acttally transferred the property. 

The lower Court decreet the suit and 
_Bansidhar has appealed, ThisSppeal must 
succeed for reasons already given. it was 
held by a Bench of this Court in Ram 
Sarup Singh v. Jageshar Singh (1) that the 
mere circumstance of the pious obligation 
of Hindu son to pay the father’s debt does 
not validate a mortgage which is invalid 
for want of legal necessity or of the neces- 
sity for the payment of antecedent debt. 
The same was held in another and a more 
recent Bench ease of Gajadhar Bakhsh 
Singh v. Baijnath (2). One of-us was a 
party to the first judgment and the other to 
the second judgment. 

Ifthe appeal had not sitecsedad on this 
“point, we would have granted the defend- 
ants’ prayer to redeem the property follow- 
ing the. principles laid down by the Privy 
Council in Mohammad Sher Khan v. Swami 
Dayal (3). In doing so we would ‘have 
reduced the exorbitant rate of interest 
which is also penal. 

In the result we decree the appeal and 
dismiss the plaintiffs’ suit with costs of both 
S CPIS: 

Z. Appeal dismissed. 

1) 73 Ind. Cas. 466; 26 O. C. 341; 90. €ALR, 


100. & A.L. R 
264; J1 O. L. J. 264; ASA LR (0) 9:1 0 W. N 
60, 


: (3) 66 Ind. Cas, 853; 25 O.C.8;30 M. L. T. 220; 9 
O. L. J. 81; 42 M. L. J. 584; 20 A. L. J. 476;35 O. L 
J. 468; 24 Bom. &. R. 695; (1922) A. I R. (P. ©) 17: 
44 A. 185; (1922) M. W. N. 378; av. P, L. R. (P. ©.) 50: 


28 O. W. 'N. 79; 491. A. (PO). 
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BOMBAY HIGH COURT. 
. Civit EXTRAORDINARY APPLICATION No. 274 
oF 1924.0 
February 13, 1925. 
‘Present: —Sir Norman Macleod, Kr., Chief 
Justigs and Mr. Justice Coyajee. 
ABDUL AZIZ SHEKH—Pratntire— i 
APPLICANT 
i versus s 
CHANDU SONU KHODKE—Darenpant 
—-RBESPONDENT. 
oh Pr ocedur a (Act V of 1908), s. 11, 0. XXII, 


ta 


4, 0, Sch. IT, -pgya 20—Application to fil fle award 
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Death of defendant—Substitution, absence of—Abate 
ment—Suit to enforce award, maintaindibity of— 
Validity of award, whéther can be challenged—Res 
judicata. A 

An order that an application to filean award has 
abated owing to the legal representatives of the 
deceased defendant not having ‘been brought upon 
the record within the prescribed period, is in the 
same category as an order refusing to file the award 
and neither of them operates as res judicata so as. to, 
bar a regular suit by the plaintiff to enforce the award. 


A suit can be filed to enforce an award without the 
plaintiff first obtaining an order that the award 
shall be filed. In such a suit the validity. of the 
award can bê assailed by the defendant. 

Application against an order of the Judge 
of the Court of Small Causes, Poona, in Suit . 
No. 4241 of 1923. 

Mr. J. RgGharpure, for the Applicant. 

Mr. P. V. Kane, for the Respondent. 


JUBDGMENT.—In Rajmal Girdharlal 
v. Maruti Shivram (1), it was held that 
when a party to an award sought to file it 
in Court under pi 20 of the Second 
Schedule of the CO. P..C., and the Court 
refused to file it, ‘such refusal would not 
operate as a bar of res judicata if the party 
filed a regular suit thereafter to enforce 
the award. In this case the applicant 
sought to file an. award passed in his 
favour dated*September 17, 1918. The ap- 
plication was registered as a suit. But 


` thereafter the defendant died and his legal 


representatives were not brought on ‘the 
record within the prescribed period. An 
order for abatement was”? then passed, 
The applicant then -brought a suit in the 
First Class ‘Subordinate J udge's ‘Court to. 
recover the money under the award, but 
the plaint Was returned by the Joint Sub- 
ordinate Judge as being beyond his juris- 
diction and -was presented to the Small 
Cause Court. The plaintiff, however, thought 
he would prefer an appeal to the District 

ydge against the decision qf the Joint 
So’ he-got 
back his plaint, but he lost the appeal, 


, and again presentéd the plaint to the Small 


Cause Court. The Judge considered that 
the suit was barred under O. XXII, r. 9, 
considering dhab the decision in Rajmat 
Girdharlal > v. Maruti Shivram (1) was not ' 
applicable, and that although an order 
rejecting “an application -to file an award 
would not be considered as a decree, yet 
an order of abatement in a similar pro- 
ceeding would® bar a regular suit being 
filed to enforce the award. We cannot 


- (1) 59 Ind. Cas, 755; 45 B. 329; 22 Bom. L. R. 1471. 
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see anyedifference between the two. An 
order that an application to file an award 

` abates is in the same category as an order 
` refusing to file an award. So neither order 
can, operate as res judicata. We further 
‘think that the Judge was wrong in hold- 
ing that the suit was not maintainable 
because the plaintiff ought to have adopt- 
‘ed .a different: procedure after the-District 
-Court had confirmed the order of the Sub- 
. ordinate Judge. He would be entitled, in 
any event, after his plaint was returned 
to him, to file it again if the same Court, 
subject to any bar there might be of 
limitation. The Judge also thought that 
thë suit was misconceived as the plaintiff 
Was trying to recover the amouft-awarded 
without a decree on the award, and the 
question whether the award ‘was .validly 
passed or not could not be tried in such a 
suit. But a suit can be filed to enforce 
an award without the plaintiff first ob- 
taining anorder that the award itself shall 
be filed. In such a suit there does not 


os 
7 


appear any reason why the validity of the ` 


award could not be assailed. We make 
the Rule absolute and direct that the suit 


should. be heard on its:merits by the: 


Small Cause ‘Court Judge. *Costs to be 
costs in the cause. 
Z. K. Rule made absolute. 


i 
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OUDH. JUDICIAL. COMMIS- 
: SIONER’S COURT. 
o First CIvIL Appgats Nos. 37, 41 AND 53 © 
; oF 1923. ip 
l _ March 25, 1925. 
Present :—Mr. Dalal, A. J. C., and 
Mr. Wazir Hasan, A. J. O. i 


Rai Bahadur Babu MOHAN LAL ANDI 6. 


ANOTHER—DEFENDANTS—APPELLANTS _ 
versus ® 
Sheikh MOHAMMAD ADIL —PLAINTIFE 


AND aANOrHER—DEFENDANT—RESPONDENTS. 

-Guardians and Wards Act (VIII of 1890), g. 29, 80; 
81, 50 (j)—Hvidence Act (I of 1872), s. 35—Certificate 
of guardianship, whether pubiic document-—Entry in 
certificate; whether relevant—Sale of minor's property 
—Sanction of Court—Enquiry, absence of, effect of — 
Sanction, validity of-—Fraud by purchaser, effect of— 
Person in fiduciary position, whether can purchase 
minor's property— Limitation Act (IX of 1908), Sch. I, 


Arts. 44, 1b4--Swit by minor to recovér property alienat- - 


ed by guardian—-Transfer by transferee—Limitation. 
In the Provinces of Oudha District Judge is bound 

by. law to prepare a certificate of guardianship under 

rules framed bythe Judicial Commissioner's Court 
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under s. 50 (7) of the Guardians and Wards Act. “Such 
a certificate isa public document made by.a public 
servant in the discharge of his official duty and falls 
within the purview of s. 35 of the’ Evidence Act. An . 
entry in sucha certificate with regard tosthe age of 
the minor isa releyant fact. [p. 71, col. 2.] 

Under s. 31 of the Guardians and Wards Act~an 
order granting’ permission toa -guardian to sell pro- 
perty belonging to the minor must recite the necessity ~ 
for the sale and describe the property with respect to 
which the act -permitted is to be done, and this order 
must be recorded, dated and signed by the Judge 
with his own hand. [p. 75, col. 2. 

The word “approved” with the initials of the Judge 
ona draft of asale-deed relating to the property of 
a minor does not amount to a permission*for the sale 
under s. 31 of the Guardians and Wards Act. [ibid.] : 

Once asale of property belonging to a minor is 
proved to have -been effected by the certificated guard- 
jan of the minor without the permission of the Court 
it becomes voidable without any enquiry whether the 
terms of the transfer were favourable to the minor or’ 
not. [p..76, cols. 1 & 2.] . 4 ; 

Where in connection with the sanction ofa sale of 
property belonging toa minor by his guardian an 


‘under-hand dealing is brought home to the purchaser, 


the formal sanction of the Court will not be sufficient 
to validate the sale. [p. 77, col. 2.] z 

Under s. 31 ofthe Guardians and Wards Act the . 
Court obtains jurisdiction to sanction asale of the 
minor's property only when it makes a proper enquiry 
as tothe necessity and advantage of the “sale. An 
enquiry’ must be made with regard to all the points 
mentioned in cl. (2) of the section. An order granting 
sanction without making any enquiry is made without 
jurisdiction and is a nullity, [p. 80, cols. 1 & 2.] - 

A suit by a quondam minor to recover property 
obtained by the defendant from a person who wasa 
transferee of it from the certificated guardian of the 
minor is governed by Art. 144 and not by Art. 44 of 
Sch. I to the, Limitation Act, [p. 81, col. 1.) ; 

Per Wazir Hassan, A. J. C—Fraud is infinite in 
variety; sometimes it is audacious and unblushing, 
sometimes it pays a sort of homage to virtue, and then 
it is modest and retiring, it would be honesty itself 
if it could. only afford it. But fraud is fraud all the 
same, and itis the fraud, not the maner of it, which 
calls for the interposition of the Oourt. [p. 84, 
col. 2.) . 

A person in a fiduciary position cannot be allowed 
to make any advantage out of his position and the 
Court will not allow a person to be.placed in a posi- 
tion in which Sis interest will' pull him one way and 
his duty the other. [p. 86, col. Ijs 

Appeals against a decree of the Sub- 
ordinate Judge, Hardof, dated the 17th 
of May 1923. a ae 

Mr. G. N. Misra, for the Appellant. ° 

Messrs. M. Wastm and, li Mohammad, for ~ 


Respondent No. 1. 


`- JUDGMENT. . 
Dalal, A. J. C.—One Mohammad 
Ameer, Talugdar of Gopamau, had three 
sons Mofammad Kamil, Mohammad Akil 
and Mohammad Fazil. Om the death of 
Mohammad Kamil in “1909 his widow 
Musammat Maryam-uh-nissa was appointed- 
guardian of her three minor søns, Moham- 
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mad-Amil, Mohammad Adil and Mohammad 
Kabil. The plaintiff of these suits was 
Mohammad Adil. He sued on 15th June 
' 1921 for the -possession of one-third share 
in certain properties of his father which 
he alleged had been wrongly, transferred 
to the coatesting defendants, One suit 
was brought against two transferees, Babu 
Mohan Lal, a Pleader of Hardoi, and his 
cousin Ajodhiya Prashad who are members 
of a joint Hindu family and represent 
the entire Hindu family of six persons. 
This was Suit No. 124 of 1921. The other 
suis was instituted on the same day of 
which the contesting defendant was the 
plaintiff's uncle Mohammad Akil to whom 
certain other properties were transferred. 
The plaintiff's mother Musammat Maryam- 
wn-nissa was a defendant in both suits; 
she, however, took no interest in the 
litigation. 

The plaintiff objected to two transfers 
made by his mother on his behalf with 
' the alleged sanction of the District Judge 

of Hardoi. One sale-deed, that executed 

in favour of Mohan Lal, was executed on 
19th August 1915 and the other in favour 
of the plaintiff's uncle the following day 
on: 20th August 1915. In both suits the 
“ plaintiff asked for possession of his share 
of the property transferred by the guardian 
mother. 

Both suits were decreed by the Sub- 
ordinate Judge of Hardoi on payment by 

‘the plaintiff of his share of the sale con- 
sideration in each case. 

There are before us two Appeals Nos. 37 
and 41 of 4923 by Babu Mohan Lal and 
Mohammad Akil respectively and a third 
No. 53 of 1923 by the plaintiff Mohammad 
Adil against Babu Mohan Lal on the 
ground that he should~ not be ordered to 
make any payment to the defendant as a 
condition precedent for recovering posses- 
sion. The plaintaff has not appealed against 
the order for, the payment of his share of 
the sale consideration to his uncle Moham- 
mad Akil. e 

The first ground of appeal that the suit 
was time-barred is easily disposed of. In 
the plaint the flaintiff declared that his 
cause of action arose on the loth June 
1918 when he attained majority, that is, 
the age of 21, as the District eJudge had 


appointed a certificated guardian for him, ` 


The suit was brought within three years 
of that date, on 15th June 1921. Subse- 
quently the plaintiff foolishly had the 
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plaint of the suit against his uncle amend- 
ed so as to make out that the cause of 
action arose on 15th June 1921. His 
explanation was that he mistook at first 
the age of majority to be 18 not knowing 
that it was 2] for a person for whom a 
certificated guardian was appointed. The 
reason for the alteration obviously was 
that his uncle, the defendant, disclosed 
names of certain transferees in the written 
statement and as against them, who were 
subsequently served with summonses the 
suit as broughé would be timt-barred. 
It is to be regretted that the plaintiff was 
so badly advised as to tell a number of 
lies in order to save what his advisers 
thought would be a bar of limitation as 
against the transferees of Mohammad Akil. 
Tt is not worthwhile examining school 
registers and other evidence produced by 
the plaintiff to prove that he was born 
on lth June 1900 and not on 15th June 
1897 as held by the lower Court. A 

The elaborate accounts kept for the 
plaintiff's family conclusively prove that 
he was born in 1897. We have examined 
the accounts and are satisfied that they 
are not forgeries. The plaintiff stated his 
age at the heading of both plaints to be 
25 so no scope is left for him to say that 
he gave the cause of action 15th June 
1918 as the date of his attaining the age 
of 18 and not of 21. 

The appeals have been consolidated and 
with six books in front of us, the hearing 
of the appeal has involved as much 

“manual dexterity as mental agility. The 
office should -discover some better plan so 
ethat only one book may be in front of 
us in two parts, with pages in each part 
running serially. Reference then would 
be easy to the pages of one printed record 
“instead of to pages of six separate records. 
e One Appendix is stitched "to ifs parent 
book while the other two are not, a 
remarkable feat of the office to make the 
riddle of réference still more difficult. 
If the record has to be sent to the Privy 
° "Council, the two books shall be separated 
and on every book the following letters 
shall be written in large capitals in red 
ink ome e 

Appeal No. 37 of Mohan Lal x 

Appendix to it XX 

Appeal No. 41 of Mohammad Akil Y 

Appendix to it YY 

Appeal No. 53 of Mohammad Adil Z 

Appendix to it.. ZZ 
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This will not remove the difficulty of 
reference but will lessen it to some extent. 
In this judgment, I shall give reference 
according to the above, for instance, X-5 
meaning page 5. of Book X, either in Part I 
or Part III according as the reference is 
to a statement of a witness or td a pro- 
ceeding or it is to an exhibit. 

In the account-book under date 13th 
. June 1897 is the entry (Exs. B-55 Y-38). 

_ _ Fruits on the date of birth of a son of 

Mohammad “Kamil, Rs, 2-10-0, 

“This son must be the plaintiff because 
under date 10th November 1897, we find 
his name mentioned and the presents re- 
ceived at the time of his aqiqa ceremony 
entered (Exs. B-56 Y-13). % 

‘Income from presents in connection with 
the agiga ceremony of Mohammad Adil, 
Rs. 32. oa f 

We agree with the reasoning of the 
learned Judge of the lower Court that the 
entry of the expenses‘on the date of birth 
fixes the month and year of birth and not 
the date. The account was not kept up 
from day to day.. Prior to 13th June 1897 
the date of the account is 10th June and 
subsequent to it 24th- June. If a man 

` gits down to write up acceunts some days 
after they are incurred he may easily make 
a mistake as to dates. Suppose the-writer 
of thé account book sat down on the -19th 
to.write up thé expenses incurred within 
a week préceding in connection with the 
birth of a ŝon to his master, he may easily 
make the mistake of putting down 138th 
‘instead of 15th. This confusion will’ be 
easily understood: by people who sit down 
to write a week’s diary at one time, dhe 
events are remembered but what happened 
on the different days is difficult to bring. 
back to.memory. An event of a Friday 
may gasily be recorded. under Wednesday 
through lapse of:memory in connecténg 
events with dates. -The‘writer of the ac- 
count, Mohammad Saeed, himself has stated 
that the date is not correct as to the day 
of the month. Argument was addressed 
to us to prove thaf he was an wnreliable 
witness but his statement on this point is 
natural and in accordance with human ex- 
perience so we believe him in this matter 
as did the lower Court. 

The lower Court has relied for the date 
of the month on ths gu#rdianship certifi- 
eate. The genuineness of this certificate, 
a copy of which was produced by the 
plaintiff, was admitted by the defence 


`~ 
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(Ex. 6-ZZ11). This certificate was prepared , 
in the office of the District Judge of Mardoi 
and signed by the then incumbent of the- 
office as required by rules framed by this 
Court under s. 50 (J) of the Guiirdians and 

. Wards Apt (See para. 258 of the Oudh Civil 
Digest). The certificate is a public docu- 
ment made by a public servant in the dis- 
charge of his official duty. It is, therefore, 
a record such asis mentioned under s. 35 
of the Evidence Act and an entry therein is 
relevant fact, i 

The learned Counsel for the appellant 
referred us to a Bench ruling „of the 
Calcutta High Court in the case of Satis 
Chunder ‘Mukhopadhya v. Mahendro Lal 
Pathuk (1) where the Judges held under the 
previous Act of Guardians and Wards 
(XL of 1858) that a certificate of 
guardianship is no evidence of majority 
under s. 35 of the Evidence Act being 
neither a book nor a register nor a record 
kept by any officer in accordance with any 
law. The report, however, does not state ` 
whether there was any rule framed by the 
High Court under authority vested in it 
“by law for the preparation of such a certi- 
ficate. In the Province of Oudh a District 
Judge is bound by law to prepare a certi- 
ficate of guardianship so,in my opinion, the 
ruling is not applicable to this Province. 

It was questioned why the mother of the 
plaintiff was not produced.as a witness to 
depose to the age stated by her in her 
application made under s. 10 of the, Guar- 
dians and Wards Act. The answer would 
be that a Muhammadan lady would not be 
likely to remember dateg of births .and | 
the statement made by her in the appli- 
cation must have Ween made on informa- 
tion received by her, most probably from 
the defendant, Mohammad Akil, who was 
the mandger (sarbarahkar) of the property 
of the minors. 

> [uphold the finding of the lower Court 
that the plaintiff was bern on 15th-June 
1897. His suit was, therefore, within time 
against Mohammad Akil and Mohan Lal, 
I shail discuss later *the question of limi- 
tation so far as the defendant Wearis-uz- 
gamman is concerned. This, defendant is 
a’ son and transferee of Mohammad Akil 
and was not made a party. to the suit 
until the 10th of January 1922. If the 
limitation of Art. 44 applies the suit ag 
against him would be time-barred in ac. 


(1) 17 C. 849; 8 Ind. Dec. (N. s.) 1110, 
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eCordance with the provisions of s. 22 of 
the Lifnitation Act.” On- behalf of the res- 
pondent-it was argued that the provisions 
of Art. 144 will apply because the trans- 
action was Void by reason of fraud. This 
matter may be considered after the facts 
of the case and the deductions to be drawn 
therefrom are discussed. . . e 


A narrative of events leading up to the 


District Judge's sanction. which forms the 


` Mohammad Akil (Ex. B-12 Y-171). 


- 


` 
e 


main stay of the defence may be. set out. 
A clear story of the sequence of events is 
often more ‘illuminating than a series of 
arguments. ; 

The sales which are impugned are of the 


village of Baghauli in favour of Mohan - 


Lal (Hx: B-13 Y 161) and of small areas in 


villages Akohra, Balalpur, Sirsa, Faqir-. 


of 
The 
deed in favour of Mohan Lal and Ajodhiya 


abad-. and. Niamatnagar -in favour 


Prashad was executed by the guardian 
of the minors (plaintiff and his two 
brothers) on 19th August 1915 and the 


other ‘by the same lady next day on 20th 
August 1915. Mohan Lal is a member of 
a Hindu joint family. .The following is 
the’ pedigree :— < 


A 5 OHEDI SAH 





patti Sah Dhemma*Lal 
s 
ae a 
Param. Ajodhiya. Bishun 
Sukh. i 6 h Narain. 
| E 
Sauf i } 
Mohan Lal. Niranjan Dalchand. 
ath. e 


‘Mohan Lal, his twé brothers and three 
cousins are the present surviving members 
ofthe joint family. = 
. Mohammad Kamils the father of the 
minors had, during his lifetime, mortgaged 
his 10} annas, share®* of village Baghauli 
including half the Bazar of Kamilganj 
and 8 biswas share of. village Gadanpur to 
Ajodhiya Prashad and Niranjan Nath (re-. 
presenting the jqint family ' mentioned 


above) on 31st January 1905-(Ex. B-26 X-30).. 


- Subsequently there was a deed of further 


charge executed by the same Mohammad 
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Kamil in favour: of the same mortgegees 
on 8th December 1906 (Ex. B-27 X-64): 


_Interest on the two bonds was made pay- 


able at different rates but subsequently 
under an agreement the same rate o: 
interest was. agreed upon for both the 
amounts advanced to Mohammad Kamil. 
The rate ofiinterest was 0-10-8 per cent. per 
month with six monthly rests. It may be 
mentioned that the first deed-which carried: 
a lower rate of interest was for a large 
amount of Rs. 40,000 while the segond 
which for a time carried a ‘higher rate of 


‘interest was for a comparatively small 


amount of Rs. 2,400. It is necessary to’ 
mention this fact because much play was 


-made of the @greement to reduce the rate. 


of intérest on the second mortgage-deed 
as indicating the generosity of Mohan Lal 
towards the minors. : 

“On. 231d “February 1911 two persons 
Imtiaz Husain and Jumna Prashed brought. 
a suit for sale of 5 biswas of village Bag- 
hauli on foot of their mortgage (plaint 
Exs. B-21 X-83). The defendants .to’ this 
suit were Mohammad Akil, Musammat 
Maryamunnissa, mother of the minors, the 
three minors under the guardianship: of 
their mother ard Mohammad Fazil,.. all 
representing the mortgagors:and Ajodhiya 
Prashad and Niranjan Nath subsequent 
mortgagees, In that suit Babu Mohan Lal 
was Pleader for Mohammad Akil, for the 
minor’s mother (presumeably intluding the. 
minors) and for Ajudhiya _Prashad and 
Nirgnjan Nath (vidé decrée Hixs..B-24 X-92). 
The defence, put forward on behalf of 


- Mohammad, Akil and the minors’ mother 


was*that this debt was payable by: Moham- 
mad Fazil alone (See written statement 
The plaintiffs 
and, the defendants Mohammad Akil- and 
the minors compromised. (Exs. Bg122 X-87) 
bute a -judgment was recorded by the 
Civil Court becausé the other defendants 
had not joinéd jn -fhe compromise. The 
Court held thatthe plaintiffs who were 
mortgagees cannot be bound by a partition 
between the mortgagors and so all-the 
mortgagors and not Mohammad Fazil-alone 


-who was made liable to pay this debt at 


the time of partition would be liable under 
the decree. Mn Sa ine 

This decree was made -absolute on 28th 
October 1911 (B-23 X-96). -It- was fora sum . 
of Rs. 14,465-15-0. The amount was paid off 
by Ajudhiya Prashad and Niranjan Nath 
on 21st May 1912 (Receipt Exs. B-90 X-61), 


a“ 


eio oe : 
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_It-may*be noted that the mortgage-deed - 


in favour of Imtiaz Husain and Jumna 
Prashad was dated 9th July 1903 and a 
years time was given in the deed for pay- 
ment of the mortgage-money. A suit on 
that deed would, therefore, be time-barred 
on 8th July 1916. There was another 
decree—that in favour of Bishan Narain 
against the minors. The suit was institut- 
éd~by Bishan - Narain on. 5th April 1910 
after the death of Kamil (Plaint Exs. B-60 
X-70).. Here also the defence was made 
that by an agreement the debt was made 
payable by Mohammad Fazil alone. The 
Civil Court stated in its judgment (Ex. B-61 
X-74) that this point was not papved. A 
joint decree was passed against Mohammad 
Akil, Mohammad Fazil and the minors 
under the guardianship of their mother on 
25th June 1910 (Exs. B-62 X-80). Baghauli 
and Gadanpur were not included in the 
-properties to be sold under this decree. 
“ The mortgaged property was not sufli- 
cient for the satisfaction of the decree and 
the decree-holder obtained a money-decree 
under O, XXXIV, r.6 and the villages of 
Baghauli and Gadanpur were proclaimed 
for sale- for the recovery of Rs, 15,039 and 
odd (XX-12). The date of the decree was 
7th February 1914 and the proposal for sale 
was sanctioned by Government on 6th 
April 1915. 

The date fixed for the sale of the two 
properties was 21st June 1915, On 19th June 
1915 the minor’s mother applied for post- 
ponement of sale but the application was 

` refused by the sale officer (Exs. B-2 and B-3 
Y-144 and 146). ; ete 
` “Mohammad Akil then applied to the 
Deputy Commissioner of Hardoi under 
whom the sale officer worked for postpone- 
ment of the date of sale; this was on 21st 
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On 22nd June 1915 the guardian Musani- 
mat Maryam-un-nissa applied to the District 
Judge for.sanction to sell the minors’: pro- 
perty as required by s. 29 of the Ghardians 
and Wards Act (Exs.10 YASA). This appli: 
cation is of considerable importance and 
may be quoted below in full. It has three. 
. parts: First consisting of the narration of 
events, second giving the schedule of debts 
due from the minors and the third giving 
alist of the properties of which sale was 
desired, . 


PARTI. 


It is submitted that Pandit Bishen 
Narain Vakil’s one decree, valued at 
Rs. 16,243-12-5 is under execution and the 
entire villages of Baghauli and Gadanpur 
having been attached, stand proclaimed 
for sale. In the said villages, the minors 
own 103 annas in Baghauli and 8 annas 
in village Gadanpur. 21st June 1915 was 
the date’ of sale. The whole property is 
being sold. It was, with great difficulty, 
that, with the permission of the Deputy 
Commissioner, time for two months has 
been allowed on condition that the property 
would be sold on 20th August 1915 with- 
out issuing any notice, Therefore, the 
ai August 1915 has now been fixed for 
sale. 

As per attached schedule, the minors, ' 
upto 21st June 1915 owe a debt of one 
lac, principal with interest, and the income 
*from the minors’ property cannot suffice 
to cover even the interest thereof. If some 

suitable arrangement 'is not very early 
made, the interest shall” increase day by 
day and the whole property of the minors 
shall be wasted. Besides this, the tenants 
*have paid abowt Rs. 4,000 in advance. Now 


June 1915(Hxs B-4 Y-147), It was stated* dhere seems to be no other alternative left 


therein that the minors, Mohammad Amil 
and others had reached a gettlement with 
Babu Mohan Lal Vakil and only the sanction 
of the, District Judge was, wanting and 
that on such sanction being obtajned 
arrangement will be made for the payment 
of Bishen Narain’s decree. The Deputy 
Commissioner directed the sala officer to 
postpone the sale for two months if the 
decree-holder agreed (Exs. B-5 Y-149). The 


decree-holder agreed on conditjon that the ` 


sale may take place on 20th August 1915 
without the issue of any other sale notifi- 
cation and the sale was postponed on that 
condition (Exs. B-6 and B-7. Y-150 and 152). 


save to sella considerables i.e., the greater 

part of the property, for the, payment of 
debt. A transaction is being negotiated 

with several Bankegs and many of whom 
*tre even ready. The petftioner is parda 
nashin, e. 

On the 18th June 1915 “the . applicant 
applied to this Court for selling miscella- 
neous pattis, and in connection therewith, 
the patwaris have been summoned. 

Now, through this applicatien, it is pray 
ed that the permission fer selling the 
shares in villages Baghauli, Mughlipur, 
Fagirabad, Niamat Nagar, Sirsa and Bilal- 
pur, District Hardoi, and Akohra, District 


a 
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Sifapur ie granted in this way that the 
applicant having settled the transaction, 
through Azizul Haque, her general agent 

with thé Bankers, the: purchasers: should 
submit the draft. to you for, sanction and 
relieve the minors of their dets, after fhe 
- sanction of the draft and the settlement 
of the sale-deed; so that the rest of the 
property may be saved for the mainten- 
ance of the minors; out of the debts 
brought to ‘the notice of the Court, there 


was a deed too in favour of Ajodhiya: 


` Prashad and Niranjan ‘Nath, the time for 
which shall expire on 3rd July 1915 and so 
it. would be incumbent upon him to in- 
stitute a claim for-the whole debt. On 
account of such institution, the minors 
shall-be put to an additional liability for 
6 or 7 thousands rupees. 

Therefore, it is prayed with due respect 
that permission to settle the sale transac- 
. tion through the general agent, ‘Saiyid 

Azizul Haque, be given R soon. 
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Akil and Mohammad Adil, minot sons of 
Mohammad Kamil. 
Rs. a p. 

Under the bigger deed, upto - . 
2lst June 1915, the prin- ` - 
cipal and interest ` 88,721 14 3- 

Deed of further charge with 7 
interest, ete., upto 2lst 
Jure 1018 ; 

Out of the debt .and Imtiaz 
Husain's decree to the ex- 
tent of the ‘minors’ share e 
with interest from 2156 
June ` 

Total debt due to Ajodhiy a, 
Prashag and Niranjan = 
Nath . ... 101,834 7 8 


(sic) 
Pandit Bishun Narain Vakil's 
decree-money to the ex-` 
tent of half of the decree, 
together with interest upto 
- 2ist June 1915 Ava 


1,379 5 


nes 


11,7388 4° 


- bo 


8,121 14 2 





` Total... 1,09,956 510 
' Advance money recovered 
- PART II, from several tenants 
about g l 4,000 0 0 
. Schedule of the debts due to the Bankers - AAN a kaba 
7 fron Hafiz Mohammad Amil, Mohammad Total ... 1,13,956 5 10 
4 
. PART III. 


List of the property for the salg whereof permission is solicited, 





Nature of Hagiat. 3 ° 




















Extent of Hagiat. Gross rental. Revenue. Net profits. 

l . i Rs. a p Rs. a p Rs. a p 
Village Baghatli joint 10 annas. | 5,764 £ 9 | 1,50413 0 |4259 7 9 
Village Mughlipur, = ° 7 2 biswas, 16 higwansis, > 

; kaeh, 1 nam 

è Ss 17-8/27 adhman. -~ 275 0 0 72 0 0 202 1 0 
, Village Akohra, District Sitapur ... | 2 annas § pies, 500 0 9 130 0 0 370 0 0 

. 3 e < 4 
Village Faqirabad Niamat Nagar ... | 1 bigha, 14 biswas, 14) |. : 

e kachi | 8 00 .112 0 6 4 0. 
Village Sir Ba Mohal (illegible) wu. | 3 biswas 1/3 biswansis. 200 0 0 100 0 0° 100 0 0 
Balapur s .. | Lanna 2 pies. 60 0 0 16 0 0 44 0 0 
aji EEN AAN bahan a a MB D, Ma a Wah 
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The parties have not printed an appli- 
cation which was put in to the District 
Judge for sale on 18th June 1915 but we 
have read it in the original file. If an 
appeal goes to the Privy Council that 
application shall also be printed as well 
as the order-sheet of the District Judge's 
file which we have got translated and 
typed. : 

The order of the District Judge passed 
on 18th June 1915 in vernacular is printed 
(Exs. 34, Z-23). It appears that one Nawab 
Nazim Husain was wiling to purchase the 
minors’ share in the villages of Akohra, 
Sirsa, Faqirabad with the hamlet of Nia- 
mat Nagar at the rate of Rs. 100 for every 
5 annas of profits. This is®the property 
which the defendant Akil finally purchas- 
ed. The District Judge directed process- 
feeto be deposited for the summoning of 
the patwaris of those villages and this 
fee was paid on 19th June. The date fixed 
for the evidence of the patwaris and for 
inquiry was 13th July when the guardian 
was directed to appear in person and bring 
porchasers along. 

We have already seen that a second 
application was put in on 22nd June. On 
23rd June the District Judge ordered 
the guardian to put in a draft of the sale- 


deed. 

On the 16th July a most extraordinary 
order appears on the order-sheet. It is 
to this effect: “As neither the applicant 
nor the patwaris are present itis ordered 
that a notice besent to the applicant (megn- 
ing the guardian) to appear at once.” It 
may be mentioned that all these orders 
already referred to are in vernacular bear- 
ing only the Judge’s initials. How the 
patwaris were expected on 16th July when 
they were directed to appear on the 13th it 
is difficult to understand. a 

On 2nd August Mohan Ials nameeis 
disclosed to the District Judge as that of 
a likely . purchaser. The order of the Dis- 
trict Judge under that date in vernacular 
on the order-sheet is “Put up to-day, in 


presence of Mohammad Amil minor with - 


Azizul Haque. The agent states that the 
guardian is ready to make a sale of Bag- 
hauli property in favour of Babu Mohan Lal 
and Babu Mohan Lal is willing to purchase 
Baghauli. Order. Let the applicant file 
the draft at once.” (Exhibfs 9, Z-24). This 
vernacular order bears the Judge’s initials. 
It must have been noticed from this nar- 
ration of facts that action was not taken 
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either on the application of 18th Jane or” 
of 22nd June and that the District Judge 
had not questioned the guardian’s agent as 
to this neglect and delay. ° ; 
After this. 17 valuable days were lost 


-and the sext order we find is of 19th 


August 1915. It is the first one in English 
containing the full signature of the Dis- 
trict Judge. This orderis: “The terms of 
the deed have been fully discussed þet- . 
ween the Court and the guardian minor 
boys’ agent (meaning presumably agent ~ 
of the guardian of the minor boys) and 
purchaser and are reasonable. The trans- 
fer is necessary in the interest of the minors 
and has been approved by me.” (Exhibits 
B-10 Y-160). The draft which presumably 
was put up beforethe District Judge is Exs. 
B-11 (XX-19). This is the order which is 
cited as authority for the sale on behalf 
of the minors in favour of Mohan Lal. 
On that very day the sale-deed (Exs. -B-13 
Y-161) was executed by the guardian. 

Next day on the 20th of August 1915 
there isan order in vernacular with the 
initials of the Judgein English, It is to 
this effect: “The draft having been put 
up to-day it-is ordered that it be sanction- 
ed and brought on the record. The papers. 
be consigned to the record and the draft 
be given to the applicant for completion. © 
It cannot be made out which draft is 
meant. This order is not printed and isnot 
quoted as authority for the sale by the 
minors’ guardian in favour of Mohammad 
Akil. What is quoted as permission for sale 
are the words “approved, initials of Dis- 
trict Judge, 28th August 1915,” on the foot 
of the draft of the sale-deed in favour of 
Mohammad Akil. This is not printed any- 
where. 

The case as against Mohammad Akil is 
soon disposed of. I hold that there was no 
permission whatsoever granted for the sale 
in his favour. “Approved” with the initials 
of the District Judge on# draft of a sale- 
deed does not amount to a permission for 
sale. Unders. 3f of the Guardiansand Wards 
Act it is laid down that the order granting ` 
permission to sell shal recite the necessity 
and ‘describe the property with respect to 
which the act permitted is to be done 
and this order shall be recorded dated and 
signed by the Judge of the Court with his 
own hand. Nothing of the sort was done 
here. It does not even appear‘ that the 
Judge’s attention was drawn to the fact 
that the draft in vernacular put up - before 
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him Was other than the one of a sale 
in favour of Mohan Lal. As we have seen 
a certain person had expressed his readi- 
ness to ptirchase these properties at a 
twaluation of Rs. 100 for 5 antias of profits 


while the sale in favour of Akfl® was ad-*. 


mittedly at the rate of Rs. 100 fpr 6 annas 
3-pies of profits. If the Judge had really 
‘been made aware of the details of the 
transaction of which the draft was put up 
“before him, he would certainly have in- 
‘quired abput this difference in the sale 
price., Another point was that Mohammad 
-Akil was manager of the property of the 
cminors and the District Judge would have 
‘questioned him, if he had been made aware 
of the proposed salein Akil’s favour how 
.the manager had not been able to pay up 
the debts without thesale of the property 
and why Rs. 4,000 was recovered from ten- 
ants -in advance and what had been done 
-with the sum. The sale by itself being 
one in favour of the manager of the pro- 
perty of minors whose guardian was a 
parda nashin woman would have excited 
a suspicion. I am certain that the Dis- 
trict Judge was not aware on what 
paper he wrote the word “approved.” In 
. fact the detailed inquiry entered into by 
this Bench brought to light this word 
“approved” on the draft of the sale-deed and 
-it was not put forward by the defence as 
authority for permission in favour of Moham- 
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to whether the terms of the transfer 
were favourable to the minors or not. Under 
s. 30 of the Guardians and Wards 
Act a disposal of immoveable property 
by 'a guardian without the pérmission of 
the District Judge is voidable at the inst- 
ance of the minor. I would, therefore, dis- 
miss the appeal of Mohammad Akil. 
Coming to Mohan Lals case the čir- 
cumstances are such as to Vitiate the per- 
mission for sale granted by the District 
Like the famous Pooh Bgh >in 
Gilbert's Mikado, ‘Mohan Lal combined in 
himself many: offices. He was friend of 
the family, moriey-lender, legal: adviser, 
counsel, metgagee and purchaser. He 
was also a man of position in the town of 
Hardoi and well-known to the Judge. It 
may easily be imagined how Mohan Lal 
in one shape could help Mohan Lal iw 
another shape. These shapes were not 
incarnations as well-understood by Hindus 


‘that during a certain period of existence 


a person has to be consistent in acting up 
to one certain shape but he had the ability 
to use all shapes at one and the same time. 
He himself in his shape of a counsel 
had: put forward the defence that Mohammad 
Fazil alone w&s liable to pay the decree 
of Bishen Narain yet no mention thereof 
was made by him to the District Judge 
when he appeared in his shape of 4 pur- 
chaser. Before a Bench composed of men 


-mad,Akil. As already noted the draft with ~of ordinary common sense it was idle to 


the words approved. and the District Judge's 
initials is nowhere printed. The learn- 
. ed. Judge of, the lower Court appears to 
‘have construed the District Judge's order 
of 19th August as permission for sale in 
-favour of Akil. Thatorder however men- 
tioned one purchaser and one draft and 
admittedly the draft of the deed in 
favour of Mohammad Akil was not before 
‘him on 19th Augnst. As there was no 
permission for sale of the property in 
efavour of Mohafimad Akil the sale in his 
‘favour is voidable. It is, not as if Akil 
was an outside purchaser ignorant of the 
- proceedings taken by the guardian and the 
: Court. 
uv. Ridh. Kuar (2) a Bench of this Court 
. to which my brother was a party 
_ held that once asaleis proved to have been 
effected by a certificated guardian without 
. the permission of the District Judge it 


.c becomes’ voidable wifhout any - inquiry as 


(2) 87 Iad. Cas, 238; 1 O, W. N, 775, 


In case ofe Rameshar Baksh , Singh ` 


pretend that Mohan Lal was unaware of 
what was going on until the 19th of August 
when he came forward to purchase the - 
property. I am certain that every step was 
taken under his advice in the Court of 
the District Judge. It has ‘been noted 
that as early as 2lst of June Akil had 
mentioned the fact of negotiations between 
Mohan Lal and the minors for transfer of 
the minors’ property to him. The object 


‘of the delay in Mohan Lal's appearing 


before the District Judge was to prevent 
the District Judge holding any inquiry 
whatsoever in the matter ofthe transfer. In 
the application for transfer the main ne- 
cessity for immediate sale was stated to be 
the pending sale in the execution of Bishen ` 
Narain's decree for the amount of Rs. 8,121 
yet by sale to Mohan Lal only less than 
one-tenth of this sum (a sum of'Rs. 800) is 
provided for. The deed in favour of 
Ajodhiya Prashad and Niranjan Nath is 
mentioned in theapplication for permission 
as an afterthought at theend. A wrong 
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statement is made with regard to it that a 
suit on foot thereof would be barred by 
time on 3rd July 1915. The mortgage- 
deeds in favour of Ajodhiya Prashad and 
Niranjan Nath ‘would not be time-barred 
for a suit till 1935, It was argued that as 
they had paid off the prior mortgage of 
Imtiaz Husain and Jumna Prashad the 
limitation of the suit would have been 
governed by limitation applicable to the 
bond in favour of Imtiaz Husain and Jumna 
Prashad. We do not agree with this argu- 
ment but even acceptingit the suit would 
not be time-barred before 9th July 1916. 
The District Judge could not possibly have 
brought his mind to bear on the facts of 
the case because if he had doso he would 
have noticed that the recovery of the 
money by Ajodhiya Prashad and Niranjan 
Nath was barred according to the guardian’s 
application on 3rd July 1915 and that, there- 
fore, there was no necessity for the sale 
of the minor's property to pay that debt 
after. 3rd July 1915. I can well-under- 
stand why the names of Ajodhiya Prashad 
and Niranjan Nath as representing the 
family were dropped when the matter ap- 
peared before the District Judge. The lead- 
ing lawyer of the Court, Mohan Lal, would 
be more acceptable to the District Judge 
than two banya money-lenders, and lead 
to a ready grant of permission by the 
Judge. 

It was argued that the sale in favour 
of Mohan Lal and the other in favour of 
Mohammad Akil should be considered 
together and the Judge must be understood 
to have the sale-deed in favour of Akil 
in his mind when he sanctioned the sante 
in favour of Mohan Lal- This argument 
was raised when it was pointed out by us 
that the gale in favour of Mohan Lal satis§- 
ed a very small part of the decree of Bishen 
Narain.” There is no validity whatsoeve® 
in this argument because I am convinced 
that the proposal of sale*in favour of Akil 
was not before the Judge on 19th August 
and that on 20th August his approval te 
the draft in favour of Akil was oBtained 
without his understanding what he was 
doing. If Mohammad Akil had been in the 
Judge’s mind as a purchaser on 19th 
August he would have used the words 
“deeds and purchasers” in plural in his 
order of that date. The Judge held no 
enquiry whatsoever and was easily satisfied 
because he saw in front of him as purchaser 
a respectable Pleader of his Court and one 
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who -had been the legal adviser ef the” 
minor's family. In this case also as in 
Mohammad Akil’s, Mohan Lal cannot be 
permitted to.argue that he was in no way 
concerned with the faulty procedure of the 
Having regard to the posi- 
tion whioh he occupied it was incumbent 
on him tð disclose the true facts to the 
District Judge and get a proper order re- 
corded by him. In my opinion he took 
advantage of the confidence which the 
District Judge reposed in him. As observ- 


ed by their Lordships of the Privy 
Council in the case of Ganga Pershad ~ 
Sahu v. Maharani Bibi (3) if any 


underhand dealing is brought home to 
the purchaser a formal sanction of the 
District Judge will not be sufficient. The 
sanction proceedings taken ostensibly to 
pay off the decree of Bishen Narain were 
really taken for the advancement of the 
interest of Mohan Lal. 

It was pointed out by Mohan Lal's learned 
Counsel that Fazil’s liability under the 
partition to pay thedecrees of Imtiaz Husain 
and Bishen Narain was brought into issue 
between the parties subsequent to the sale 
in favour of :Mohan Lal and decided in 
favour of Fazil. “In those proceedings 
also there is Mohan Lal appearing in yet 
another shape, that of an umpire of arbi- 
trators. These proceedings also indicate 
what a grip he had over the judicial officials 
of Hardoi, Mohammad Fazil, Mohammad 
Akil, Mohammad Amil, who had attdined 
majority by that time and Mohammad Adil 
plaintiff to this suit and his brother Moham- 
mad Kabil under the guatdianship of 
Mohammad Amil executed a deed of agree- 
ment to refer the matters in dispute to 
arbitration on 24th August 1916 (Exs. B-43 
YAYA). On 14th April 1916 the mother had 
been removed from guardianship and 
Mohammad Amil had been appointed 
guardian of his brothefs (Exs, B-38Y-188). 
To sign the agreement Mehammad Amil 
had to obtain the permission of the Dis-° 
trict Judge. The Dickies Judge passed 
the following order: ‘Read the draft of the 
agreement. I would sangtion it provided 
Babu Mohan Lal is appointed san umpire 
and Nazir Husain and Maulvi Nurul Hasan 
arbitrators”. (Exhibits B-42, Y-123). These 
arbitratofs decided the dispute in accordance 
with a deed of compromige entered into 
between the parties to thè arbitration (Exs: 


(3) 11 ©, 379; 18 I. A. 47; 4 Sar, P.O, 621; 9 Ind, 


Jur. 158; 5 Ind, Dec, (x. a.) 1012 (P. 0}. 
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B-50° Y-209). According to this award 
Mohammad Fazil was absolved of the 


liability:.to pay the decrees of Imtiaz Husain“ 


and Bisheti Narain as laid: down at the 
time of partition between *him and his 
brothers. I fail to see how these ptoceedings 
improve the position of Babu Mohgn Lal with 
respect to the sale which is impugned: On 
the other hand they indicate that the ques- 
tion of liability was stillin dispute at the 
time of sale in favour of Mohan Lal and it 
was the duty of Mohan Lal to call the 
‘attention of the District Judge to it on 
19th August 1915. Further the proceed- 
ings disclose certain persons playing to 
the tune of Mohan Lal and do not convince 
me as to the fairness of the final arbitration 
award, 

One further fact may be mentioned that 
when a pre-emption suit was brought in 
pursuance of the sale in favour of Mohan 
Lal, Mohammad Akil made a gift of a small 
area of his property in favour of Mohan Lal 
to make out that Mohan Lal was a co-sharer 
in the village prior to the institution of 
- the pre-emption suit. The judgment of 
the present learned Judicial Commissioner, 
Mr, Daniels, is of considerable interest in 
that connection. It is printed at Z-57 and 
dated the Ist April 1919. To him the whole 
transaction of the gift appeared to be sus- 
picious. The deed purported to have been 
executed on 19th August 1916 though it 
was, registered on the 23rd.. The suit was 
instituted on the 19th August 1916 but the 
Trial Court held that the deed ‘of gift was 
executed in fhe. morning of that day and 
_ Mr. Daniels was not prepared to reject 
definitely that finding when his senior 
colleague on the Bench accepted it. He 
has, however, indicated the devices of Mohan 
Lal. After readiug that judgment I feel 
convinced that Mohan Lal has not only 
influence over the judicial officials of Hardoi 
but has also a grip over the staff of the 
Court. In the pre-emption suit it was 
represented by the Subordinate Judge's 
office that the plaint in the pre-emption 
case,was filed just before 4 P. M., though 
plaints are ordinarily received between 
noon and f P. u.- 

There is very significant evidence of 
how the servants of the guaiylian were 
acting in the interest of Mohan Lal, and not 
of the minors. On the date fixed for the 
sale of Baghauli and Gadanpur properties, 
: Azizul Haque Mukhtar of the guardian, 
applied for postponemnt (Exs. B-23 Y-175), 
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Only Baghauli was sold to Moben Lal 
and only Rs. 800 of the consideration money 
went towards payment of this decree of 
Bishun Narain. Both Baghauli and Gadan- 
pur were put up to sale. The mukhtar 
promised payment by 26th August and 
prayed that if money be not so paid only 
Gadanpur property may be sold. Bishun 
Narain, another Pleader of Hardoi, con- 
sented to this. Does this not show that the 
servants nominally of the guardian were 
engaged by Mohammad Akil and wege pup- 
pets in the hands of Mohan Lal? , 3 
Reference during arguments of the appel- 
lant’s learned Counsel was made to the 
statements ig the lower Court of Kusumbhi 
Dayal, Mohammad Akil and Manohar Lal. 
Kusumbhi Dayal is reader of the District 
Judge’s Court. His examination-in-chief 
reads like the narration ofa bad dream. 
What he wants toconvey-as his meaning it 
is difficult to understand. The price re- 
mained as was entered in the draft, so all 
the alleged discussion as to rate in the pre- 
sence of the District Judge has no rele- 
vance. He tells a lie when he says that he 
examined the papers of the village ‘pat- 
waris. Patwaris were not summoned for 
the date and Any fool knows that a patwart 
cannot appear in Court unless permitted by 
the Collector of the District, who has to be 
moved in the matter. I can make a guess 
at what happened. This unreliable official 
of a Court of Law may have hurriedly 
glanced through the order-sheet of the 
file. before entering the witness-box and 
knowing that some patwaris were summon- 
gd, made bold to tell the lie that he ex- 
amined patwari's registers on the 19th 
August. He again tells a lie when he says 
that the matter of the s&le in favuur of 
kil was settled on the day theefirst draft 
owas presented. There is no suche note in 
the order of 19th August in the Judge's 
hand. In the nature of things, the mind 
of this man must be entirely blank about 
what took place in the course of a day’s 
‘Isusingss in a Court where he had worked 
for ten years prior to giving evidence. He 
was. deposing to a transaction seven years 
old. He has,ebviously narrated a tutored 
story for a consideration. The Registrar 
of this Court is requested to communicate 
to the presen District Judge of Hardoi my 
opinion that this reader of his Court is 
unworthy to occupy a position of trust. 
Mohan Lal speaks of a lot of pressing. 
He was pressed by all and ‘sundry to 
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increase the price (Y-15). He keeps things 
purposely” vague just as the reader has 
done. He was pressed before the District 
- Judge by the minors and Adil to increase 
the price but refused. When was this? 
There is no note on the record of the file 
ofthe District Judge’s Court of the minors, 
Akil and Mohan Lal appearing in his Court 
before 19th August. Both the reader and 
Mohan Lal would like me to believe that 
there were more than one occasion of a 
meeting and discussion in the District 
Judge’s Gourt but dare noh commit them- 
selves to a definite statement for fear of 
criminal proceedings. Mohan Lal started 
making his statement on 28th March; there 
is no mention there of the exam@sation of 
patwart’s books in the Judge’s Court. Ac- 
cording to him the account of profits was 
previously prepared by Akil, the minors 
and the minors’ servants. “The vendor 
admitted these profits before the Judge” 
says he. Who was the vendor? Mohan Lal 
‘talks glibly of the presence of Musamimat 
Maryam-un-nissa in Court but we find no 
mention of her in the English order 
of 19th August and Mohan Lal himself 
says that the Judge had to go out 
to the verandah to inquire of the lady 
as to execution of the deed when as Re- 
gistrar, he registered the deed subsequently. 
Did the lady walk boldly into Court ear- 
lier in the day or did the Judge keep 
moving out of Court and in every few 
` minutes? After all, I have not dropped 
here from the clouds and have worked 


wearily up from the post of District Judge ° 


held in at least thirty different districts 
fora period of 22 years. 
being fooled in a moment of weariness 
from the constanf grind of uninteresting 
work by a Pleader of standing of my Court, 
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We know that he started negotiations for 
purchase before 2lst June yet it was not 
till 2nd August that he was disclosed as a 
purchaser to the District Judge and just 
a day before the proclaimed sale, he ap- 
peared beforg.the Judge as a saviour of 
the minors. Means were thus adopted to 
deprive the District Judge of an oppor- 
tunity of inquiry, even if he had an inclina- 
tion that way. 

It will be noticed that Mohan Lals 
statement gives the lie to the statement of 
the reader Kusumbhi Dayal, recordéd much 
later on 12th July 1922, that the patwafi's 
papers were examined in Court. 

Mohammad Akil stated on 4th April 
1922 that the guardian lady was outside 
the Court-room during the discussion of 
19th August. He does not say that she 
admitted the correctness of any accounts. 
He started the story of patwari's producing 
accounts in Court on the 19th August, 
He, however, does not support Mohan Lal’s 
story of the Judge asking Musammat 
Maryam-un-nissa to verify accounts, which 
no pardanashin lady would be expected to 
understand, < 

The examination of the evidence on the 
record has satisfied me that no inquiry 
was made by the Judge before sale to the 
mortgagee Mohan Lal was permitted. One 
does not even feel sure that the Judge rea- 
lised that the mortgagees were the pur- 
chasers. It is true that the name of 
Ajodhiya Prashad is common to both trat- 
saction but this man was not present before 
the Judge. There are certain references 
not very prominent in the dêed and in ` 


Ican believe my ethe detail of the considergtion which would 


indicate the identity of the mortgagees 
and the purchasers. It is doubtful whe- 
ther the attgntion of the Judge was 


whom I fiked personally and thought,” drawn to these contents of the draft sale- 


worthy of tru&t. 
nature may be lulled into false security 
by the sight: of a friendly face. But the 
popping in and out of Court to the merri- 
ment of the gapping litigants and the, 
asking ofan assurance of the correctness 
of complicated figures of account from an 
uneducated helpless parda nashin woman 
would ‘be outside my routine of duties and 
1 am certain of every other District 
Judge. 

‘Mohan Lal gives no explanation why his 
appearance before the District Judge and 
the production of the draft of the sale- 
deed in his favour were delayed so long. 


My usually suspicious edeed. There was no English translation 


of the draft before the Judge and one 
knows how little of the contents of a ver- 
nacular document is conveyed by the dron- 
ing out of that decument by a reader, 
No attempt was made by “the Judge to as- 
certain whether the money alleged to te 
due on the bond in favour of Ajudhiya 
Prashad and Niranjan Nath was really due, 
nor to ascertain whether the amount claim- 
ed as paid?to Imtiaz Husain was really 
paid by the mortgagees. The Judge never 
brought his mind to bear on the astound- 
ing result of the negotfations that while 
the necessity for sale arose over payment 
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of} Bishen Narain’s decree of over Rs. 8,000 
only a one-tenth of that decree was to- be 
satisfied by the-sale of the property of the 
minors åo Mohan Lal. No inquiry was 
made asto the market value of the pro- 
perty to be sold. It is usualejn such cases 
to request the Collector of the District to 
report onthe matter and the order.of the 
18th June of this very Judge indicates 
his usual procedure to send for the patwaris 
‘of the villages to be sold to discover the 
amounts of gross rental, revenue and the 
resultant profit. Such anarrow margin of 
tinte: was left between the production of 
the draft of the sale-deed in favour of 
Mohan Lal and the date fixed for the auc- 
tion-sale of the property that the District 
Judge had to take everything on trust and 
depend upon the good faith of a leading 
Pleader of his Court, Mohan Lal. The 
transfer in favour of Mohammad Akil was 
not before the Judge on the 19th of August. 
In the case of Mohammad Akil the Judge 
never inquired how the sarbarahkar 
(manager) of the minor’s property had so 
mismanaged it as to render the sale of the 
minors’ property necessary. The sale was 
sanctioned by the Judge without any in- 
quiry whatsoever and this was due to the 
` action of Mohan Lal. He did not appear 
before the Judge until thevery last moment 
though he had started negotiations for the 
purchase of the property two months ear- 
lier. He knew theclaim of the minors to 
bs absolved from the liability of paying 
the decrees of both Imtiaz Husain and 


Bishen Narain but did not inform the Judge’? 


` of this clfim of the minors. It will be 
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granted by Court except in case, of neces- 
‘sity, or for an evident advantage’ to the 
ward. This provision of law "indicates - 
that the Judge obtains jurisdiction to sanc- 
tion the sale only when he makes a proper 


. Inquiry as to the necessity. and advantage’ 


of the sale. Clause (2) gives a detail of the 
points to be recited in the order of the 
Judge granting permission and in my 
opinion all those are the points of inquiry 
necessary to be made under the law. In 
the case of Rameshar Bakhsh Singh (2) al- 
ready quoted, the judgment was pronounc-. 
ed by a Bench of which my brother Wazir 
Hasan wasa member. The conditions under 
which the order of the District Judge. 
would Ww a nullity were laid down 
there. It was said on page 786* “As 
regards the mandatory character of the 
provisions of sub-s. (2) of s. 31 of the 
Guardians and Wards Act we are quite 
clear in our mind that the violation of 
the procedure prescribed by that sub sec- 
tion for recording the order granting the 
permission cannot be made the grounds 
of brushing aside the finality of the order 
as enacted by s. 48. The only ` condition 
in which the finality prescribed by s. 48 can 
be avoided. is to establish that the order 
granting the permission was a nullity; 
An order passed by a Court in violation 
of such rules of procedure, however, manda- 
tory as relate merely to the form of ‘the 
order cannot be treated as a nullity. Thé- 
omission to follow such rules of procedure 
can amount to no more than a mere irre- 
gularity ora material irregularity in the 
circumstances of a particular case. On the 


seen that the vey man Mohammad Fazile other hand, an order passed by a Court in 


whom he on behalf of the minors held 
liable for the payment of the above men- 
tioned decrees was a witness to the deed > 
in his favour Mohan Lal alleged in his” 
statement that he was ready to sue on hiss 
mortgage-deed mn June 1915 but he had 
taken no steps towards it nor has he stated 
that he had informed the minors’ guardian 
that he was about to sue. The statement 
in the application, therefore, was false that 
tlfe mortgagees,were on the point of bring- 
ing a suit.: Mohan Lal's learned Counsel 
argued that the application was made by 
the guardian mother and not by Mohan 
Lal. I feel certain . that Molfan Lal was 
fully aware ‘of the contents thereof. 
’ Tt is laid déwn under s. 31 of the Guar- 
‘dians and Wards Act that permission to the 
guardian to sell property shall not he 


violation of such rules of procedure as the 
observance of which only invests the Court 
with jurisdiction to pass the order is a 
nullity.” In the present case there was no 
inquiry whatsoever and in? my ®pinion the 
want of such an inquiry without whieh the 
Judge is prokibited from granting per- 
mission to ‘sell property amounts to a want 
of jurisdiction in the Judge to proceed with 
theematter and his order isin consequence - 
a nullity. AsI have observed several times 
in the course of this judgment Mohan Lal 
is not aninnocent purchaser who had relied 
on the mere words of a District Judge's 
order as they appear on the surface and had 
no knowledge of the conditions and facts 
which resulted in that order, ; 

The District Judge's order saughoning 
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the: sale bea nullity the minor is entitled 
to avoid the sale. 


-Iņ the result I would dismiss Appeal No. 
37.604 1923 with costs and also Appeal No. 41 
of 1923. with costs so far as Mohammad- 
Akil is concerned. 


There was a transfer “by he certificated 
guardian so the provisions of s. 30 will 
apply and the transfer is voidable and not 
void. The appellant’s learned Counsel 
argued Yon this foundation that the suit 
against. Waris-uz-zaman being instituted 
more than three years after the date of the 
transfer to Mohammad Akil was barred by 
time. Waris-uz-zaman, howevefis a tres- 
passer and limitation in his case will be 
governed by Art. 144. Transfer in his 
Favour was not made by the ward’s: guar- 
dian. I would, therefore, dismiss the 
appeal, of Waris-uz-zaman also. 


Finally there remains for consideration 
: Appeal No. 53-of 1923. The lower Court 
made it a condition of the cancellation of 
the sale-deed in favour of Mohan Lal that 
actual cash should be paid by the plaintiff ` 
_ to the amount of one-third of the ostensible 
consideration money. I would have .pre- 
ferred to restore parties to their original 
position of mortgagor and mortgagee as 
existed on 19th August 1915. The learned 
Judge of the lower Court bas however 
examined the validity of the consideration 
of the mortgage and there will be danger 
of farther litigation possibly to the detri-e 
ment of Mohammad Adil if the dispute 
between the parties is not finally set at,- 
rest in the present litigation. My learned” 
brother also has told me that he will 
agree with the lower Court. Iam, there- 
fore, not prepared -to arrive at any other 
conclusion and would dismiss Appeal s 
No.53 of 1923 but without any pndai as to 
costs. Bs 


. Wazir Hasan, A. J. C.—Having ad 


the: advantage of reading the exhaustive + 


judgment of my learned brother I find 
that I have very little to say. 


- Jn the year 1904 there was a partition of ` 


the family estate amongst the three bro- 
thers, Mohammad Kamil, Mohammad Akil 
and Mohammad Fazil, and the debts in- 
curred in respect of that-estate by one- or 
all of the three. brothers were incorporat- 
ed in aschédule then prepared and finally 
each ‘of the: three- brothers was made liable 


a 
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for an equal proportion to ‘the extent 
of Rs. 36,692 odd of the total amount of 
the debts. In this allotment ofeliability 
the debts-were.earmarked. Amongst such 
of the debte. as were thusaliotted the sum 
of Rs. 20320 cue -to one Pandit Bishun 
Narain and Another sum of Rs, 4,130 due’ 
to Sayid Imtiaz Husain were thrown into 
the proportion, the liahility for which were 
fixed upon Mohammad Fazil (Ex. No. 4 ZI). 

Mohammad Kamil, father of the plaintiff, 
Mohammad Adil died in February 1909. 


In April 1909 mutation of names was effect-. 


ed in the revenue papers in respect of 
Muhammad Kamil’s property. The names 
of his three then minor: sons, Mohammad 


Amil, .Mohammad Adil and Mohammad 


Qabil were substituted in place of Muham- 
mad Kamil's under the guar dianship of their 
mother, Musammat ) Mar yam-un-nissa, Mu- 
sammat Maryam-un-nissa isa parda nashin 
lady. Consequently in the application for 
mutation ofnames dated the llth March, 


-1909 made by the lady the minors. and 


their estate were stated to be ‘under the 
supervision (sarbarahkari) of the minors’ 
uncle, Mohammad Akil. (Exhibits, 16 
Y-100). Mohammad Akil is the chief defend- 
ant in one of the two suits, out of which 
these appeals have arisen. Mohammad 
Akil, therefore, acquired the status. of a 
manager of the minors’ estate andin the 
circumstances this was only natural. Mu- 
hammad Akil had been the mukhtar; of his 
brother, Mohammad Kamil, and when Mu- 
hammad Kamil died he was .the -eldest 
surviving member of the family. Moham- 
mad Akil thus stood in a position of con- 
fidence to the minors and their mothers and’ 
on the evidence in the case it is. perfectly 


‘clear that he xetained this position all along. 


certainly: until the transaetions now in 
e question were perfected. This is complete- 
ly demonstrated by the evidence which Mo- 
hammad Akil has given in this. case in the 
witness-box, Mohammad Fazil in his de- 
position says the same. . 

What was-the relationship subsisting 
between Mohammad Akil and Babu Mohan 
Lal, thé chief defendant in the ether suit, 
on the date of the transaction in disptite f ? 


It is admitted on all hands that- Babu - 


Mohan Lal has constantly been acting as 
a Pleader for Mohammad Akil.- It is ; also 
admitted that Mohammad” Akil is an old 
debtor of Babu Mohan Lal; see in this con- 
nection the’ allegations made in ‘para, 57 
of the written statement filed by Baby 
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Mohan Lal (Ex. X5). It also appears 
that Mohammad Akil had made a mortgage 
of a 74 biswas of Baghauli in the year 
1902 in” favour of one Lal Bishambhar 
Nath for a sum of Rs. 14.000 principal. Babu 
Mohan Lal subsequently ohtain£d a transfer 
of this mortgage from the mortgagee in 
his favour. Above all we have evidence 
in the case that the sale made in favour of 
Babu Mohan Lai wassettled by Mohammad 
Akil. Mohammad Akil in the witness box 
was very reluctant to admit this but 
eventually the admission was extracted 
out of his mouth (Y 36). In the very 
nature of things and having regard to the 
position which Mohammad Akil occupied 
in respect of the minors’ property it is 
highly probable, indeed no other view is 
teasonably possible that Mohammad Akil 
negotiated and settled the sale of the 
minors’ property with Babu Mohon Lal. 
On the 21st June 1915 Mohammad ‘Akil 
made an application to the Deputy Com- 
missioner of Hardoi, praying for the post- 
ponement of the sale of Baghauli and 

adnapur which was then being held and 
the ground of the prayer was stated by him 
to be that a settlement had been reached 
with Babu Mohan Lal and the sanction of 
the District Judge was required to complete 
it. This disclosure was made by Moham- 
mad Akil for the first time in that ap- 
plication in which he also stated that he 
wag “carrying on negotiations at a 
certain place and the applicant having 
completed the same shall very soon arrange 
for the money” (Ex. No. B 4 Y-147). We 
thus reach to the undoubted fact that it 
was Mohammad ARil who negotiated and 
settled the sale with Babu Mohan Lal. When 
the spoils came to be divided between 
Babu Mohan Laland Mohdémmad Akil 
Baghauli naturally fell to the lot of Babu 
Mohan Lal, whohgld an enormous mortgage 
in respect of it and other scattered pro- 
perties to thé share of Mohammad Akil. 
Mohammad Akil thus abused the confi- 
dence reposed in him and thereby obtained 
an advantage not only for himself but also 
for his -friend Babu Mohan Lal. The two 
gale-deedé were, in my opinion, inseparable 
parts ofthe entire plan. I do not believe 
for a moment the version now pat forward 
by andon behalf of Mohammad Akil that 
the sale in hig faveur was thought of 
after the bargain with Babu Mohan Lal 
had been closed. The two transactions 
Must; therefore, stand or fall together. 
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In the year 1910 Pandit Bishefi Narain. 
put his two mortgages of the year 1902 
and one of 1903 executed by Mohammad 
Kamil, Mohammad Akil and Mohammad 
Fazil in suit.. Mohammad Akil, Mcham- 
mad Fazil andthe three minors sons of 
Mohammad. Kamil under the guardianship 
of their mother were made defendants 
to that suit (Ex. B-60 X-70). This mort- 
gage debt was one of the debts the Ijabi- 
lity for which was imposed upon Moham; 
mad Vagil in the partition of «1904 as 
already stated, and it appears from the; 
judgment in that suit (Exs. B-61 X-74) 
that one of the issues raised in the case 
was as to gre liability of Muhammad Fazil 
on the basis of that partition. The Court 
held that the issue was not proved. It is 
obvious, therefore, that the minors’ interests’ 
were not at all protected by those who were 
in charge of those interests. A decree was 
given to Pandit Bishen Narain on the 25th 
June, 1910, (Exs. B-62 X-80). The- mort-- , 
gaged property was sold in execution of . 
the decree’ and yet there wasa balance of 
Rs. 15,000 odd left in favour of the decreé- 
holder. To realise this balance he obtained’ 
a money-decyee on the 7th February 1914, . 
In execution of that decree he attached the’ 
whole of Baghauli and the whole of Gadan: 
purand put them to sale. I will have occa- 
sion to pursue these proceedings later. 


Another debt the liability for the payment’ 
of which had fallen to the share of Mcham~ 
“mad Fazil under the partition of 1904 
was the mortgage debt of Imtiaz Husdin 
ander fhe deed of the 9th July 1903, aS 
I have already stated, executed by. Moham-. 
mad Kamil, Mohammad Akil and Mohan- 
mad Fazil. In February 1911 Imtiaz Hussain 
‘ut his- mortgage in suit, To this suit 
Mohammad Fazil and 
the three minosr sons of Mohammad Kamil 
under the guardianship of their mother were 
made defendants, The other two defend- 
ants were Ajodhiy Prashad and Niranjan 


* Nath Gixs. B 21 X-83). These two’ defend- 


ants were impleaded for the reason that 
they were subsequent mortgagees of the 
property they in suit under the mortgages 
of the 3lst January 1905 (Exs. B-26 X-30), 
and the 8th December, 1906 (Exs. B-27 
X-64). Ajodhiya Prashad and Niranjan 
Nath, as we know, constitute a joint Hindu 
family with Babu Mohan Lal. It must, 
therefore, be taken that Babu Mohan Lal 
was also a defendant to the suit in the 
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guise of Ajodhiya Prashad and Niranjan cuted a deed of mortgage in favour wf 
Nath. Ajodhiya Prashad and Niranjan Nath in 

It appears that Babu Mohan Lal’s services consideration of the payment made by them 
were, engaged by the mother ofthe minors on his behalf. The property mortgaged 
as a legal adviser and Pleaderin that suit was half of theeshare wuich Mohammad 
and he putin appearance in that suit in Akil ownede*tin’ Baghauli. Thus Babu 
that character (Hxs. B-24 Kw?) Babu Mohan Lal was in a position to adil the 
Mohan Lal was virtually a defendant to entire amounfof Imtiaz Husain’s decree to 
the suit as I have already said, He had his own mortgage debt and all that debt, 
no scruple in acting also as a legal adviser as we know, fellasa burden on Baghauli 


in the same suit on behalf or the minors 
whose estate he held asa mortgagee under 
the -deeds dated the 3lst January 1905 and 
the 8th December 1906; nor did he 
disclose his dual capacity to the Court. 


Muhammad Akil, and the minors guardian, 
Musammat Maryam-un-nissa, filed a joint 
written statement in that suit. In para. 


7 of that written statement the plea of 
Mohammad Fazil’s liability for the debt 


alone. 

I will now revert to the execution pro- 
ceedings of Pandit Bishun Narain’s decree. 
As already stated Baghauli and Gadanpur 
were attached andon the 5th May 1915 
an order was passed for sale proclama- 
tion to issue and the sale was to be held 
on the 2ist June 1915. Between the 5th 
May 1915 and the 9th June 1915 nothing 
seems to have been done to avert the con- 


in suit on the basis of the partition of 1904 templated sale. The inference, that I 
was raised (Hx. B-22 X). Obviously this draw, isthat Mohammad Akil, the protector 
plea was in the interests of the minors. On ofthe minors’ interests, deliberately, refrain- 
the otherhand the interestsof Babu Mohan ed from taking any action in that be- 
Lal lay in the contrary direction. The pro- half and his inaction was merely in further- 
_ perty then in suit being a share in Baghauli ance of his plan of acquiring the minors’ 
was included in the mortgages held by property for himself and his friend Babu 
Babu Mohan Lal which mortgages were Mohan Lal. On the last mentioned date 
executed by Mohammad Kamil alone. It that is, the 19th June 1915, two days 
would, therefore, manifestly be to the benefit before the intended sale, an application pur- 
of Babu Mohan Lal if the burden on porting to bear the thumb impression of 
Baghauli had increased by the decree in the minors’ mother was presented to the 
mtiaz Husain’s suit. Thus there was a sale officer with a prayer that two months’ 
clear case in which Babu Mohan Lal’s duty time be allowed and that the sale be fixed 
as a legal adviser of the minors pulledhim . to come offon the 20th August 1915. The 
one way and his self-interest the other. e application was dismissed then and there 
The subsequent events, which Ishall pre- (lxs.B2 Y-144) we have no reliable evidence 
sently state, amply justify the inference on the record toshow the ci‘cumstances 
just now made. The suit was eventually ° ia which this application was made as to 
compromised and the plea of Mohammad who had actually made it. Having succeeded 
- Fazil’s liability for the debt in suit met in pushing the case to the penultimate 
the same fate againas in the previous suite step in the eonsummation of his design 
of Pandit Bishun Narain, The defence Mohammad Akil revealed hintself by means 
being in the handsof Babu Mohan Lal the ®of an application while the sale was being 
plea could not fair better.. Accordingly a actually conducted on thé 21st June 1915. 
decree was given in that suit-on the 26th To this application reference» has already 
April 1911 (Exs. B-24 X-92). This prelimi- been made. The prayer for the adjourn- 
nary decree was made absolute on the 28th - ment of the sale wad granted by the Deputy 


October 1911. On the 2lst May 1912 Ajofhiya 
Prasad and Niranjan Nath satisfied this 
decree and obtained a receipt froin the 
decree holder as evidence of that satisfac- 
tion (Exs. B-90 X-61). The satisfaction thus 
made by Ajodhiya Prashad and Niranjan 
Nath also of course included the satisafc- 
tion of the share of Mohammad Akil's 
liability under that decree. Mohammad 
Akil, therefore,- on the 26th June 1916 exe- 


Commissioner with the consent of the 
decree-holder and 29th Awgust 1915 Was 
fixed as the final date for sale, e BEA 

On the facts stated above and the con- 
tents of Mohammad Akil’s application of 
the 21st June 1915 I am led to the conclu- 
sion that the conspiracy between Moham- 
mad Akil and Babu Mohdn Lal to acquire 
the minors’ property had matured by the 
20th June 1915 but the thickest veil of 


€ 


sk 


to obtain the Judge’s sanction for the con- 
templated purchases. ) 

To satfsfy hisown share of liability in 
the debts Mohammad Akil ‘gave and Babu 
Mohan Lal took a mortgage “th the day of 
the execution of the sale- “degtl in favour 
of Babu Mohan Lal, that is, the 19th August 
1915 (Exs. B-64, X-109). On the 26th. June 
1916 Mohammad Akil executed anothermort- 
gage in favour of Babu Mohan Lal (Ex. B-65, 
X-114) and finally in the year 1916 a suit 
was, brought against Babu Mohan Lal in 
respect of the sale now in question to exer- 
cise ‘right of pre-emption. Mohammad 
Akil came to the rescue of Babu Mohan 
Lal and made a. gift of a-small portion.of 


Property in his favour to defeat the pre- 


“emptor’s suit and the result ` was that 
the suit failed by reason. of the gift 
(Ex. 23 X-54) tomy mind this combination 
of the two, Babu Mohan Lal and Muhammad 
Akil, in 1916 in order to preserve the sale 
of the 19th: August 1915 reflects their con- 


“certed plan in ‘the matter of. the sales in 


question. 
Having obtained the postponement of the 
sale on the 21st June-1915 on the follow- 


ing day that is the 22nd June 1915, an ap- 


plication was presented to the District 
Judge on behalf of the guardian of the 
minors with a prayer that ‘permission to 
settle the sale transaction through the 
general agent Saiyid Azizul Haque be given 
very soon” (Exs. 10-Y 157). The application 
was placed before the Judge an the 23rd 


June 1915 and on that date the learned. 
. Judge had before him pending another 


application with a similar prayer, dated the 
18th June 1915, in which a proposal was 
made to sell certain pattis only and not 
village Baghauli. The applitation itself 
has’ not been “printed but from the copy 
of the order of the Judge passed in rela- 
tion thereto on the 18th June 1915 we can 
fairly gather®*the necessary contents of 
- that application (Exs. 34 Z-23).-On the appli- 
cation of the 22nd June 1915 the learned 
Judge passed the order that the draft 
should be filede Considering the emer- 
gency of the situation one would expect that 
Judge's order would be ‘Immediately com- 
plied with. ` It is admitted that the applica- 
tion of the 22nd June 1915 was intended to 
obtain an order of sanction from the 
District Judge withyespect to the sale that 
had been settled with Babu Mohan Lal. 
Mohammad Akil’s application, dated the 
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2156 June 1915, to’ which referênte has” 
already been made, confirms the view that 
the transaction with Babu Mohan Lal hed 
been closed and that this was done by 
Mubammad Akil. There was, therefore, 
nothing to prevent .speedy compliance 
with the Judge’s order as regards the filing’ 
of the draft, ‘but a speedy compliance with 
that order would only have been in the 
interest of the minors. and tardiness and 
delay to the interests of Mohammad Akil 
and Babu Mohan. Lal. In furtherance, ` 
therefore, of the interests of these two. 
gentlemen the filing of the draft was delay- 
ed to the last possible moment of time. The 
sale was tg come off-on the 20th August 
1915 and the draft of the sale-deed pro- 
posed to be executed “in favour of Babu 
Mohan: Lal was represented to the Judge 
not earlier than the 19th August 1915. 
The inference that I draw is that the 
design of these persons was to leave no 
margin of time which might be utilized- 
by the Judge in making any inquiry 
into the nature of the proposed sale and ` 
its effect on the interests of .the minors. 
The deliberate inaction with the object of 
gaining an unfair advantage was ,to my 
mind an act calculated to deceive and, 
therefore, frandulent. ‘But fraud is in- 
finite in variety ; sometime it is audacious 
and unblushing ; sometimes it pays a sort 
of homage to virtue; and then it is modest 
and retiring ; it would be honesty itself if 
it could only afford it. But fraud is fraud 
*all the same; and it. isthe fraud, not the . 
manner of it, which calls for the interposi- ` 
tion of the Court.” —Per Lord Macnaghten 
“in Reddaway.v. Banham (4). In Story’s 
Equity of Jurisprudence aad is defined as 

follows .:— 


* “Fraud in the seine gf a Civil 
e Court of Justice, may be said to -include 
~ properly all acts, omissions, and conceal- 

ments which intolve a breach of legal or 

equilable duty, trust of confidence, “justly 
| yeposed, and are injurious to another, or by 
whick an undue or unconseientious ad- 
vantage is taken of another.” —Kerr on 

Fraud and Mistake, page 1. Not less com- 

prehensive is the definition of fraud given 

ins. 17 of the Indian Contract Act, "1872, 

Thus these gentlemen succeeded in creating 

a disposition dn the Judge to pass the order 

of sanction then and there. 


(4) (1898) A. O. 199; 65 L, J3. Q.B, asi; 74 L. 
289; d4 W, R, 638 = ki 
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Now I «come to the application for leave 
to sell dated the 22nd June 1915. I decline 
altogether -to accept the suggestion that 
neither Mohammad Akil nor Babu Mohan 
Lal had any hand in the preparation and 
the making of that application. 
the application itself says that the petitioner 
is a parda nashin lady and in the prayer, 
already quoted, name is mentioned of one 
Saiyid Azizul Haque as the general agent 
through: whom the intended sale was pro- 
posed tobe settled. Now who is tkis Azizul 
Haq ne? His name was rot mentioned by 
Malam imah Akil in his ‘application of the 
21st June 1915. He was taken in the service 
of the, lady, according to plaintiff, in 
June 1915 and aécording to Mohammad 
Akil, in January 1915. There is no need 
to decide precisely as to the time at which 
the services of Azizul Haque were retained. 
The manager of the estate was Mohammad 
Akil and ‘the lady was inside the zanana. 
Soon after the sales the services of Azizul 
Haque were dispensed with. Jn para. 6 of 
the plaint in the suit against Mohammad 
Akil it was alleged that after the execution 
of thesale-deeds in question Azizul Haque 
‘was; appointed by a written instrument 
agent of Mohammad Akil’s ‘wife and this 
allegation was admitted by Mohammad 
Akil in the corresponding paragraph of his 
written statement. In the circumstances 
I think it is reasonable inference to 
draw that Azizal Haque ivas brought on 
a scene by Mohammad Akil poperve asa 
“ blind. 

The matters which on the face of the 
application required a patient and prolong- 
ed inquiry were many. Some of then? 
may: be stated here by way of illustration. 
Why was the proposal for sale so mani- 
festly advantageous to the interests of tha 
minors madeein the application of the | 
18th June 1915~not being carried to a? 
settlement. How and why the sum of 
Rs. 4,000 realised in advance as rentfrom 
the tenants had disappeared? Why the sum 
of Rs. 800, the proportion of the minors. 
liability under Pandit Bishen Nérain’s 
decree, could not he provided from the 
income of the estate, the management of 
which was in the hands of Mohammad 
Akil? What. was the market value of the 
property proposed to be sold under the 
application of the 22nd June 1915? 

Core to the contents of the application 
of the 22nd June 19151 find that it isa 

~ mixture of suggestio falsi and suppressio 
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veri. In the forefront of the applicatipn 
the fact of the pending sale in execution of 
Pandit Bishen Narain’s decree is placed 
and the whole of para.. 1 eis in- 
tended to create an ‘impression on the 
Judges miad that the proposed sale 
would avertethe pending auction sale. On 
the 19th August 1915 when the order of 
sanction was passed by the J udge (Exs, 
B-10 Y-160) the Judge was not apprised of 
the-fact that the scheme embraced an- 
other sale .in favour. of Mohammad Akil. 
The draft of the deed of sale in favour of 
Mohammad Akil was not presented to “the 
Judge until the 20th August 1915 and on 
the preceding day thesale in favour of 
Babu Mohan Lal had become an accom- 
plished fact. The suggestion, therefore, 
conveyed by the application was that the 
sale then being considered by the J judge 


would result in the discharge of the minors’ 


liability: under Pandit Bishen Narain’s 
decree. We know, asamatter of fact, that that 
was not the result at all. The entire con- 
sideration of the deed of sale in favour 


of Babu Mohan Lal was utilized towards: 


the satisfaction of the debts-due to Babu 
Mohan Lal except a paltry sum of Rs. 800, 
out of the total consideration of Rs. 1,04,800 
which Babu Mohan Lal finally paid towards 
Pandit Bishen Narain’s decree, and even 
after the sale in favour of Mohammad 
Akil the minors’ mother had to contribute 
a sum of Rs. 900 out of her own pocket 
to satisfy the liability in its entirety, An- 
other misrepresentation made in the appli- 
cation was that the period of limitation in 


‘respect of a suit on the foot of one of the 


deeds in favour of Ajughiya Prashad and. 
Niranjan Nath was to expire on the 3rd 
July 1915 and for that reason a claim 
in respect oé the entiredebt due to them 
was to be put before the @ourt soon and 
if so put it would involve the minors in 
expenses amounting to Re 6,000 or Rs, 7,000 
more. This point “has beenedealt with at 
length by my learned brother in his 
judgmeat’ and I need not pursue it further 
here. 

Under the category of, suppressio veri 
in so far as the application ofe the 22nd 
June 1915 is concerned four important 
and outstanding facts may he mentioned. 
(1) Mohammad “Fazil's liability for the 
debts of Pandit Bishen Narain and Saiyid 
Imtiaz Husain under the*family partition 
of 1904; (2) the intened purchaser was 
Babu Mohan Lal and the previous debts 
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standing in the names of Aj udhiya Prashad 
amd Niranjan Nath were really the debts 
due to Babu Mohan Lal, (8) as a part 
of the same transaction another sale was 
intende@ to be effected in favour of Moham- 
mad Akil, and (4) finallf Babu “Mohan 
Lal had acted as a Pleader “for the minors 
in Saiyid Imtiaz Husain’s syit and that 
Mohammad Akil stood in the position of 
a manager of the estate and the protector 
of the interests of the minors. The com- 
pined effect of suggestio falsi anduppressiso 
veri wag clearly to my mind fitted to 
degeive the District Judge in the matter 
of sanction. 

As regards’the sale in favour of Moham- 
mad Akil my learned brother is of opinion 
‘that there was no sanction obtained from 
the District Judge at all. I am not pre- 
. pared to diságree with the view of my 
brother. I will however assume that there 
was such a sanction but how does the 
case stand on the findings recorded above ? 
Mohammad Akil occupying the position | 
‘of confidence in relation to the minors’ 
settles sale of their property partly to 
_ himself and partly to his friend, Babu 
Mohan Lal. Both parts are indissoluble 
and form one plan of action and that plan 
was fraudulent. 

The result of the foregoing findings is 
that Mohammad Akil’s position was ana- 
logous to that of a trustee and that 
fraud was committed in obtaining the 

nction of the District Judge in respect 
of | the sales. What, then is thelaw appli- 
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upon this; that ‘the purchase is “not “per- 
mitted in any case, However honet ‘the cir- 
-cumstances; the general interests of justice 
requiring it to be destroyed in every in- 
stance; as no Courtis equal to the +.ex- 
amination and ascertainment of the truth 
in much the greater number of cases". In 
the case of Tate v. Williamson (7) Lord 
Chancellor Chemsford stated the law in 
the following terms: 

“The jurisdiction exercised by Courts 
of Equity over the dealings of persons 
standing’ in certain fiduciary relations has 
always been regarded as one of a .most 
salutary description. The principles appli- 
cable to the more familiar relations of this 
characterghave been long settled by many 
well-known. decisions, but’ the Courts 
have always been careful not to fetter 
this useful jurisdiction by defining the 
exact limits of its exercise. Wherever the 
parties stand in such a relation that, 
while it continues, confidence is necessarily 
reposed by one, and the influence which 
naturally grows out of that confidence is 
possessed by the other, and this confidence 
is abused, or. the influence is exerted 
to obtain an advantage at the expense of 
the confiding party, the person so availing 
himself of his position will not be per- 
mitted to retain the advantage, although 
the transaction could not have been im- 
“peached ifno such confidential relation. 
had existed”. In the case of McPherson 
v. Watt (8) an attorney, John Watt, pur- 
chased “four houses, the property of his 


cable to the facts as found above? The ° client, two for himself and two for his bro- 
principle qflaw applicable to the case ther, Dr: Watt, the entire sale having been 
was laid down in the leading case of completed i in thename of the brother. Thesale 
~ Fox v. Mackreth*(5) and itis this that<a ofthe two houses in favour of the attorney 
person ina fiduciary position shall not be himself was set aside on the ground that he 
allowed to make any advantage outofhis didnot disclose that he-was the purchaser, 
position and that -the Court will not allow “In setting aside the salein fafour of Dr. 


a person to be"placed in a position in which, 
his interest shah p pull him one way and” 
his duty the ot 

In the cdse of Ex parte James (6) 
Lord Chancellor Eldon, made the follow- 
‘ing observation: 

“This doctrine as to purchases by trustees, 
assignees, and persons having a confiden- 
tial chafacter, stands much more upon 
general principle than upon the circums- 
tances of any individual case It rests 


(5) (1788) 2 Wh & T. L.O. 725 (tk Ed. p. 709); 2 
Bro. 0.0. 400; 29 P. R. 224; 2 R. R. 2 

(6) (1803) 7 R. R. 56 8 Ves. Ie 337; 32 E. R. 
5, . 


Watt also Lord Blackbufn said: “My ` 
Lords, I have come to the conelusion (I 
am sorry for i4,. because I think it presses 
hardly upot Dr. Watt) that the contract 
is one entire contract for all the four 


**houges as a lump thing, and if we were 


to say that one part of it should be set 
aside and the other part enforced, we 
should really be making two contracts of 
it. It follows that if we say that it ought 
-to be set aside in-the case of John Watt, 
then it mist be set aside altogether, 
and consequently the appeal must ‘be al- 


(7) aan 2 Ch. 55; 15 L. T: 549; 15 W. R. 321, 
(8) (1878) 3 A. O. 254 


(89. O. 1985) 


lowed in toto”. I have already said that 
in the. present case both the sales onein 
favour ‘of Babu Mohan Lal and the other 
in favour of Mohammad Akil were arrang- 
ed and brought to’ Completion by Moham- 
mad Akil. On. the principle just now 
stated both the sales must be set aside. 
Nor is the sanction obtained from the 
District Judge in respect of these sales 
of any avail, the reason being-that it was 
obtained by fraud. “Praud ” “said De Gray 
C. J„ isan extrinsic, collateral act, which 
Vitiates “the most solemn proceedings of 
Gourts of Justice”. The Dutchess of King- 
ston’s case (9). 

“On the other issues in the case I have 
nothing. to say except that I entirely agree 
with. the conclusions of my leat€®ed brother 
in respect of.them. 

l agree with him that the two suits out 
of which these appeals arise are not barred 
by limitation either against the original 
defendants or against the’ defendant Wasi- 
. yz- -zamian subsequently ` impleaded. I also 
‘agree with my learned ‘brother that the 
terms.on which the .Court below has set 
aside the sales are proper.-and should not 
be interfered with.’ 

“On the above grounds I agree that the 
Appeals Nos.-37 and 41 should be dismissed 
with costs and Appeal No. 53 be ‘also dis- 
missed. but without costs. `> 

By the -Court,—For the reasons given 
in our separate julgments we. dismiss Ap- 
peals Nos. 37 and “LL with costs and Appeal 
‘No. 53 swithott.any order as to costs. As re- 
gards Appeal No. 53 we extend the.time for 
déposit of Rs, 34,933-5-4 in the Trial ‘Court 
to three months. ‘from. to- -day' s date. In de- 
fault of such depozit baing made within the 
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_ BOMBAY HIGH COURT. `à 
First Givin Appsan No. 116 or 1924. > 

February 13, 1925. . 
Present:—Sir Norman M: icleod, KT., Chief 

Justice, and Mr Justice Uoyajee. 

JAGANNATH NATHU—Darexvast— 

° APPELLANT f 
i Versus 
ICHHARAY NAROBA V ANI—PLAINTIEE 
—RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5j-— - 
Civil Procedure Code (Act V of 1908), ss. 87, 88, 150— ` 
Decree charging’ immoveable pr operty—Property 
transferred from jurisdiction of Court which passed- 
decree to. jurisdiction of another Court, ejfect of— 
Application for execution presented to Court which 
passed decree—Step-in-aid of execution—Limifation, 
extension of. 

Where after the passing of a decree charging certain 
property with the payment of a sum of money, the’ 


. property charged is transferred from the jurisdiction 


of the Court which passed the-decree to thej juris- 
diction of another wak then under the provisions 
ofs. 37 of the O. P. O. the latter Courf must be 
deemed tobe the Court which passed the decree. It 
does not follow, however, that the former Court 
ceases thereby to be the Court which passed the 
decree soas torender an application for execution 
made to it an application toa Court which was not 
the. proper Court for the purposes of cl. (5) of Art. 
182 ‘of Sch. I to the Limitation Act. Such an 
application would nevertheless amount to an applica- 
tion to take a step-in-aid of execution and would 
operate to.extend limitation. [p. 88, col. 1.] 

First appeal from the decision of the 
First Class S:uhordinate Judge, Jalgaon, in’ | 
© Darkhast No. 805 of 1923. 

- Mr. D.C. Vinkar, for the Appellant. 

Mr, V. D. Limaye, for the Respondent, 

JUDGMENT.—A consent decree was 
passed in this case on March 18, 1912, by 
the First Class .Subordinate Court at 
Dhulia against two defendants separately, 
each being made liable ‘for Rs. 6,500 pay- 
able by annual instalments of Rs. 650 


time, specified the plaintiff's suit shall stand * each together with inferest due commenc- 


lismissed withecosts, 
Z.K. o Appeals dismissed. | 


(9) 20 How. St. Br. 44. i , . 
, a0 kd 


ing from November 1, 1912. The decree 
charged the properties. of the two defend- 
ants separately, The degree against the 
first defendant is being executed in Dhulia, 
as his property is in hat Court's juriš- 
diction. The property of the second 
defendant at the time. e decree was, 
passed was also within the jurisdiction of 
the Dhulia Court, OneJune 9, 1920, the 
Jalgaon Court was made a First (lass. 
Court, and asthe secontl defendant's pro- 
perty was within the jurisdicfion of that 
Court, a question arose with regard to the 
further execution of the decree against 
him. The darkhast of 1921 was filed against 
both the defendants in the Dhulia Court. 
On February 22, 1922 , the Dhulia Court 


Be 48 


c held that as far as the second defendant 


3 proper Court. 


e@ ZK. 


1) 53 Ind. Cas. 213; 42M.-8?1; 37 M. L. J. 284; 26 M. _futly open'also to the principles of law in 


wag concerned it had no jurisdiction as 
the properties. of defendant No. 2 were 
not in that Court’s jurisdiction. The plaint- 
iff then pgesented a darkhast to the Jalgaon 
Court on August 14, 1923. e 

‘The second’ defendant corfended that 
the darkhast of 1921 was not a proper step- 
in-aid of execution, not being’ made to the 
The First Class Subordinate 
Judge, following the Full Bench decision 
in Seent Nadan v. Muthuswamy Pillai (1) 
‘held that the application to the Dhulia 
Court which passed the decree originally, 
even® after the territorial jurisdiction was 
transferred to the Jalgaon Court, would 
be a proper step-in-aid. He, therefore, held 


“that the darkhast filed in his Court was in 


time. The Madras decision relied upon by 
the First Class Subordinate Judge is di- 
rectly in point. The matter there was fully 
argued, and we see no reason why we 
should dissent from the view taken by the 
learned Judges on the question of the 
construction of ss 37 and 38 of the Code 
taken together with s. 150, The Dhulia 


“Court was the Court which passed the 


decree, and after certain territories within 
its jurisdiction had been transferred to the 
Court at Jalgaon, then under the provi- 
sions of s. 37 the Jalgaon Court would be 
deemed to be the Court which passed the 


- décree. -It does not follow that the Dhulia 


Court ceased’ to be the Court which passed 
the decree as to make an application for 
execution made to itan application to a 
Court which was not the proper Court. 
As the decree itself must have been lying 


‘in the Dhulia Vourt, we should have thought 


that the proper order to be made on the 
darkhast of 1921 was to transfer the decree 
or a certified’ copy thereof so far as it con- 
cerned the second defendant to ¢he Jalgaon 
Gourt.- In any event we think the Judge 
was right in holding that the darkhast 
was in time. 
be dismissed with costs. 

Appeal dismissed. 


1, T, 223; (1919) M. W. N. 640; 11 L. W. 63. 
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BAI MONGHTBAT V. PRAGJI DAYAL HARTANI, 


1891. ©. 1925) 
PRIVY COUNCIL. i 
` APPEAL FROM THE BomBay Hien COO0URT, 
May 22, 1925. i 
Present:—Lord Sumner, Sir 
John Edge, Mr. Ameer Aliand ° 
Lord Salvesen. AL 
BAI MONGHIBAL AND OTHERS— 
APPELLANTS Seal 
: versus . ME 
PRAGJI DAYAL HARIANI— 


RUESPONDSNT. | to 
Civil Procedure Code (Act V of 1908), ss. 109, 110— 
Appeal-to Privy Councitl—Findings of fact, cancurrent 
a not otherwise fit for appeal—Appeal, whether 
tes. : $ 28 
In a case in which a Will was propounded the Trial, 
Court approaching the question with a mind fully 
open to the suspicious circumstances attending the 
execution an® fully open also to the principles of 
law in accérdance with which it was its duty to try 
the question; came to the conclusion that the testator~ 
was of sound disposing mind when he executed the 
Will ard that it truly was his Will, and this finding: 
was affrm2d by the High Court on appeal. The 
High Court in affirming the finding did not ignore 
any rule of law or misdirect itself in any way: -~ 
Held, (1) that the case was entirely one of evidence 


ioc 


and of the conclusion to be drawn from evidence and” - 


that it involved no substantial question of law; [p. 
89. col. 1] ` i 
(2) that there was nothing in the nature of the case 
to bring it within the limitéd, and rare class of 
exceptional cases in which the Privy Council would 
be induced to review even concurrent findings of 
fact; [ibid]. _ p 
(3) that the, case was not otherwise a fit one for 
appeal within the meaning of cl. (c) of s. "109 of the 
C. P. C., and that consequently no appeal lay to the 
Privy Council [ibid] 4 
Messrs. John Simon, L.*De Gruyther, 
George Lowndes and D. S. McNair, for the 
Appellants. : ns 
Messrs. Fairfax Luxmore and E. B. 
Raikes, for the Respondent. _ 


e 
JUDGMENT. ` ; 
Lord Sumner.—It is pnnecessary to 
go into the circumstances of this matter.at 
any length. A Will was propounded. The 
rfal Judge, so faras their Lodrdshfps can 


3 


< see after a yery careful examination of his 
The &ppeal, therefore, must - 


judgment, approaghing the question with 
a mind fully dpen to the suspicious cir- 
cumstances attending the execution and 


accordance with whichit was his duty to_ 
try the question, came to the conclusion 
that the testator was of sound disposing 


mind when he executed the Will, and that t 
This was his find- ` 


it truly was- his Will. 
ing of fact and he passed a decree ac- 
cordingly. On appeal that decree was 
affirmed, The learned Judgesin the High 


= e> ; z 
T89 1. 0. 19281. 

Court reviewed the facts with minds even 
more alive than the Trial Judge's mind had 
been to the suspicious. circumstances, and, 
in spite of what has been said without, in 


$ 


thèir Lordships’ opinion, ignoring any rule . 


oflaw or mis-directing themselves in any 
way, and especially so in attaching im- 
portance to the fact that tHe Trial Judge 
had accepted as true the evidence given 
before him by a Solicitor, whose report of 
the transaction, if if was believed, was 
sufficient by itself to sustain the.grant that 
had beên made. It was argued that there 
was some error in law involved or some 
substantial question of law raised in this 
appeal, but, after every possible attempt 
had been -made in that directio®, it became 
quite clear that ‘there was no issue except 
an issue of fact.. Even the learned Judges 
of the High Court, who granted their cer- 
tificate that the case wasa fit one for appeal 
under s. 109 (c) of the C. P. C., said, in 
. terms that make this certificate somewhat 

‘unusual in their Lordships’ experience, 
that they could not see what the question 
of law was. Their Lordships for their part 
ean find none. They consider that the case 
was entirely one of evidence, and of the 
conclusion to be drawn from évidence, and 
the two Courts concur in their finding. 
There is nothing apparent upon an examina- 
tion of the nature of this case to bring it 
within the limited and rare class of ex- 


` ceptional cases, which have occasionally 


induced the Bodid to review even concurrent 
findings of fact. The real complaint against 
the transaction is not that the execution of 
the Will was in any way extraordinary,‘ 
_ but that- the character of the Will waf 
such as seemed to both the Courts below 
to have been somewhat of an injustice on 
the part yf the testator towards his wife 
and children., With this their ` Lordships 
have nothing to do. The only result, in® 
their opinion, which can follow in a case of 
this kind is that the appeal must fail, with 
the: usual consequences as regards costs, 
and their Lordships will humbly advise His. 
Majesty accordingly. = 

Z. K. . Appeal dismissed. 

Solicitors for the Appellant:—Messrs. T. 
L. Wilson & Co. z | 

Solicitors for the “Respondent; —Mesgsrs. 
Ashurst, Morris and Craig. A 
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ALLAHABAD HIGH COUR?, 
Seconp CIVIL APPEAL No. 1179 or 1923, 
April 8, 1925. A 
>` Present:Mr. Justice Stuart. 
CHUNNI AND OTHERS—- DEFENDANTS — 
: e’ APPELLANTS ~ 
~- Tersus 


. 
Chauflhri BALDEO SINGH— 
PiLatxtirF— RESPONDENT. a 

Provincial Small Cause Courts Act (1X of 1887), 
Seh. IT, Art. 83 (ii)—Suit to recover price of trees cut 
and removed by defendant—Misappropriation, allega- 
tion of —Suit, whether cognizable by Smull.Cause Court 
—Custom—Landlord and tenant-—Occupancy tenants, 
whether entitled to cut and remove trees of spontaneous 
growth—Vaira Pivozepore in Bulandshahar District 
—Wajib-ul-arz, entry in, effect of--Appeal, second— 
Finding as to custom, whether can be questioned, f 

Tha plaint ina suit bya landlord against an 
occupancy tenant for recovery ofthe price of certain 
trees alleged to have been cut and removed by the 
tenant stated that the tenant had misappropriated 
the trees and that his act was contrary to law and 
justice : 

Held, that the suit fell within the purview of Art, 35 
(ii) of Seh. IT to the Provincial Small Cause Courts 
Act and was, therefore, excluded from the cognizance 
of a Small Cause Court. “[p. 90, col, 1.] ae 

Ordinarily trees of spontaneous growth standing 
on fieldsin the cultivation of tenants are, in the 
absence ofa special custom or contract to the con- 
trary, the property of the zemindar. [ibid.] | 

In deciding whether there isa custom by which 
occupancy tenants of a particular village are permit- 
ted tocut and use trees of spontansous growth on 
their holdings the Court must look at the first wajib- 
ul-arz that was made after occupancy tenants came 
into existence, and ifit finds that since the date of 
that wajib-ul-arz the tenants have been held to have 
been entitled to cut and use such trees, the Court 
ought to give effect to such custom. [p. 91, col. 2.7? 

A statement by the zemindars of a village incorpor- 
ated in the wajib-ul-arz that they would permit their 
occupancy tenants to cufand enjoy,trees of spon- 
taneous growth standing upon their holdings, creates a 
valid contrast between the zegindars and the occu- 
pancy tenants and the contract ‘is binding upon the 
successors of the zemindars. [ibid.] 

Occupancy tenants inthe village of Vaira Firoze- 
pore in the Bulandshahr District are entitled to cut 
and remove trees of spontaneous geowth standing on 

[p. 90, col. 1.] ii 
. Where a lower Appellate Gourt has refused’ to 


accept’ oral evidence as ‘sufficient to establish the. 


existence of a custom its refusal camfot be reversed in 
second appeal, but when it comes to the question of 
determining the legal point as. to which of two 
wajib-ul-araez should be held te govern a case it is 
permissible to find thata custom exists where the 
lower Appellate Court finds that ao custom exists. fp. 
91, col 2. $ 
Second appeal against a decree of the 
Subordinate Judge, Bulandshahr, dated the 
20thof Apail 1923. i 


lants. S 
Mr. P. L. Banerji, for the Respondent, 
JUDGMENT.—This appeal raises a 


Mr. Baleshwari Prasad,, for the Appel- 


. 90 

question of importance to the zemindars 
ands the tenants of the village of Vaira 
Firozepur in the Bulandshahr District. The 
suit was brought by one of the zemindars 
against 18 occupancy tenants for damages 
on the allegation that they had without 
right cut and removed 11 trees*@ spontane- 
ous growth standing upon theji occupancy 
holdings. Itis to be noted that the plaint 
laid stress on the fact that.they had mis- 
appropriated these trees and alleged that 
their acts .were contrary to law and justice. 
The suit was: for damages for Rs. 100. It 
was originally filed in the Court of the 
J udge of Small Causes at Bulandshahr but 
was transferred to -and decided by an 
Honorary Munsif. 

The Honorary Munsif found that in -the 
village in question certain tenants (the de- 
fendants belonging to that class of tenants) 
. had aright to cut trees of spontaneous 
growth standing on their fields and dismiss- 
ed the suit, 
his appeal was heard by a Subordinate. 
Judge. The Subordinate Judge decided 
that ohe defendants had no right to cut the 
"trees and awarded damages for Rs. 100. A 
second appeal is filed in this Court. 

A preliminary objection is taken that no 
second appeal lies. The objection is on the 


ground that the suit was a suit cognizable’ 


‘by a Court of Small Causes, and that the 
value and the amount of subject-matter did 
not exceed Rs. 100. I decide against this 
objection. Since the amendment of Art. 35 
(it) of the Second Schedule Act IX of 1887, 
Small Cause Courts are not competent to 
decide suits for compensation for acts which 
are or save for the provisions of Ch. IV 
of the Indian Pena Code would be offences 
punishable under Ch. XVII of the said 
Code. 

_ Itis clearfrom the plaint itself in which 
it is asserted that the acts of the defendants 
were contrary to lawand justice and amount- 
ed to a misappropriation; that accord- 
ing to the alegations therein the cutting 
of these trees constituted a criminal offence 
punishable under Ch. XVII—presum- 
ably anoffence of theft. So a second appeal 
lies against the decision. 

The dedision of the appeal involves dis- 
cussion of several points. Whileitis recog- 
nized by what is rather loosely galled ‘the 
common law of this province’ that trees of 
spontaneous growth standing on fields in 
the cultivation of tepants are in the absence 
of special custom or contract the property 


i 
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The plaintiff appealed ‘and | 


_the North-West Provinces. 


(89.1. Q. toes) 


of the zemindays, there is in this particular 


. case evidence that i in this village trees of. 


spontaneous growth standing upon the 
holdings of o¢cupancy tenants, (as thea- 
pellants are) are the property of the occu- 
-pancy tenants and it is to be seen whether 
the finding of the learned Subordinate 
Judge to the contrary is a finding which cap 
be upheld. / 

The ordai ‘occupancy tenants or raiyats 
having rights of occupancy” were not used 
as far,as I am aware--until the enactment 
of Act X of 1859 which for the first time 
recognized (and in many instances created) 
the right of an agricultural tenants who 
had cultivated thé same plot of land’ for 
more than twelve consecutive years to resist 
an ejectmeht so long as he paid his rent. 
“This Act applied to Bengal, and the present 
Province of Agra which was.then known 
as the North-West Provinces and was includ- 
ed in Bengal. = 

While this Act was in force the Settlement 
of Mr. Currie took place in the year 1866 in 
the Bulandshahr District and in this 
village the following entry was made i in the 
wajib- ul-arz, 

“Such trees asare of spontaneous growth - 
whether they are or are nòt standing upon 
the fields of tenants or the borders of such 
fields are our“ (i. è, the zemindars) pro- 
perty. They may be cut with our permis- 
sion in order that their. wood may be used - 
for the manufacture and repair of the 
tenants’ agricultural implements or the re- 
pair of their houses, but they are not to be 
eut without our permission. 

This passage shows satisfactorily enough 
“that up to 1866 trees of spontaneous growth 

Standing upon such fields were the property . 
of the zemindav's of this village. No attempt 
was made to distinguish the persons who 


rander the Act X of 1859 would be, described 


as. “raiyats having the rightof ogcupancy 
“and other agricultural tenants,” from other 
tenants. . 
In. 1873 the first Rent Act was passed 
which had application to the “North-West 
- Provinces” only, and under it the rights of 
occupancy tenants were further defined and 
not defined exactly in the same manner as 
they had been defined in Act X of 1859. 
In 1873 for the first time there came into 
existence the Nor th- West Province an “oc- 
cupancy tenant “as distinguished from a 
“raiyat.having the right of occupancy” as 
previously recognized both in Bengal and 
In 1889 Mr. 


A 
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Stoker made the next Settlement of Buland- 
shahr and in the Settlement there appear 
in the wajib-ul-arz of this village the follow- 
ing words:—“Trees of spontaneous growth 
which stand on the fields on the borders of 
the field of occupancy tenants may be cut 
‘by such tenants at their willbut those stand- 
ing in the inhabited area can only be cut 
with the permission of the zemindars.” 

Since the Settlement of 1889 there have 
been no fresh entries in the wajib-ul-arz and 
the entry of 1889 is the last entry made. 
The record has now attained the compara- 
tively respectable age of thirty-six years 
—something over a generation. 

The learned Honorary Munsif arrived at 
the conclusion that the entry af this Settle- 

“ment of 1889 must be taken to bind the case. 
The patwari of the village and two lambar- 
dars further gave evidence thatto the best 
of their knowledge and belief occupancy 
tenants such as the defendants had a right 
to cut the trees of spontaneous growth upon 
their holdings. 

The learned Subordinate Judge refused 
to accept the oral evidence of these persons 
and his decision on that point cannot be 
interfered with in second appeal. But he 
went further. He held that the entry in 
the Settlement of 1866 bound the case and 
that the entry in the Settlement of 1889 was 
ofno effect. He took the position that in 
order to oust the zemindars’ rights there 
must be a gustom existing from times im- 
memorial. 

If the existence ofa custom existing from 
times immemorial were necessary for the pur- 
pose itis obvious that occupancy tenants 
could have no rights at all, for so far from 
existing from times immemorial they only 
came into existence in this Province in 1873. 

Apart from’ the question of custom there 
is the question of contract, . 

It is notecorrect in the first instance to 
say that in the United Provinces it is ne- 
cessary to prove a custgm from times im- 
memorial to establishsuch æright as theright 
asserted. The leading case upon that point 
which has always been recognized as*the 
main authority in this Court is the case of 
KuarSen v. Mamman (1)in which Banerji, J. 
stated at page 92*. Š 

“We cannot in these provinces apply the 
principle ofthe English Common Law that 
a custom is'not proved if Jt is shown not 


to have been immemorial. To apply such 
D 17 A. 87; A. W. N. (1895) 10; 8 Ind. Dee. (N. s.) 
381. 


*Page of 17 A [Ed] 
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a principle as we have heen urged by the. 
Counsel for the appellant to do woul be to 
destroy many customiary rights of modern 
growth in villages and other places. The 
Statute Law of India does not prescribe any 
period of enjoyment during which, in order 
to establish a local custom, it must be 
proved that aright claimed to have been 
enjoyed as by local custom was enjoyed 
And, in our opinion, it would be inexpedi- 
ent and fraught with the risk of disturbing 
perfectly reasonable and advantageous local 
usages regarded and observed py all con- 
cerned as customs to attempt to Prescribe 
any such period.” 

Applying these principles, it wou] ` 
that in deciding whether there isa, ee 
which occupancy tenants of this villace ae 
permitted to cut and use trees of spontene. 
ons growth on their own holdings we should 
look at the first wajib-ul-arz that was made 
after such tenants came into existence and 
when we find that for over thirty-six years 
this record of custom has held the field 
that it would be right to apply it. 

It has been pressed by the respondents’ 
learned Counsel that it is not open to this 
Court to disturb a finding of the lower Ap- 
pellate Court to the effect that no custom 
exists. Heis not quite right in his law 
upon that point. Where a lower Appellate 
Court has refused to accept oral evidence 
as sufficient to establish the existence $ 
a custom its refusal cannot þe reversed in 
second appeal but when it comes to th 
question of determining the legal point Pe 
to which of two wajib-ul-araiz should beheld 
to govern a case. itis permissible to find 
a custom exists where the lower Appellat 
Court found that no eustom exists, ‘ 

But in any circumstances even if there be 
no custom in the matter the entry in th 
wajib-ul-ærz of the Settlement of 1889 co i 
stitutes a valid contract ab far as the parties 
are concerned. When the zemindars in 
1889 agreed that they would permit their 
occupancy tenants to cut And enjoy trees of 
spontaneous growth standing upon their 
holdings a zemindar in later years Kan A 
be allowed as againstthat toclaim suah t si 
A occupancy tenants. ore 

‘he suit must fail and the” a 
succeed. I decree the appeal ka a 
and djrect that the suit of the plairai? 
stands dismissed. The plaintiff will pa hi 
own costs and those of, the defendants in 
all Courts. i es 


daz. K. ‘ 


Appeal allowed, . 
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NAGPUR JUDICIAL COMMIS- . 


SIONER’S COURT. . 
MISCELLANEOUS JUDICIAL Case No. 4-B oF 
"1925. . 


s 
April 8, 1925. . 
Present:—Mr. Kotval, A.deO. 
HUSSAINBHAI BOHA RI—Apeicant 
versus : 
THE COMMISSIONER or INCOME TAX 
- —Non- APPLICANT. 

Income Tax Act (XI of 1922), s 2 (14)—Registra- 
tion of firm—Application for renewal of certificate 
made before commencement of financial year—Certifi- 
cate, validity of. 

A registered firm‘applied on 16th December for 
renewal of the certificate of registration for the 
financial year commencing on-the Ist of April follow- 
ing, under s.2(14) ofthe Income Tax Act. The 
Income Tax Officer issued a certificate of renewal 
which stated that the registration would have effect 
from the 1st of April following : A 

Held, that fhe firm must be regarded as being duly 
registered i in respect -of the financial year beginning 
on the Ist of April following the month of December 
in en the certificate of renewal was granted. [p. 94, 
col. 2.] 

_Application for revision of an order of the 


Commissioner, Income Tax, dated the 22nd 


May 1924. 

Mr. W. B..P. Pendharkar, for the Appli- 
cant.» — 

Mr. G.P. “Diek, Government Advocate, for 
the Non-Applicant, i 


ORDER.—On the 16th December 1922 
a certificate of registration under r. 4 of 
the rules made by the Board of Inland 
Revenue in exercise of the powers conferred 
by the Indian Income Tax Act, 1922, was 
granted to the firm of Jafferji Hiptullabhai 
of Amraoti by the Income Tax Officer. At 
the end of the certificate is written 
certificate of registration has effect from the 
Ist day of April 1923.” - 


‘On the lith December 1923 the firm was 
assessed by the Assistant Commissioner to 
Rs. 6,409-14-0 income tax, and Rs. 1,148-4-0 
super-tax for the ye&r 1993-24. The firm 
objected to the super-tax on the ground that 
as it was a registered firm it was not liable 
to super-tax. This opjection was disallowed 
on the only ground that thé assessee “did 

-not apply for registration for the account 
year.’ Therfirm appealed to the Commis- 
sioner of Income Tax but the appeal :was 
dismissed. The Commissioner held that the 
certificate of registration could have no 
effect after the 3ist March 1923. His reasons 
are stated as follows :— 

“The Income Tax Officer had obviously 

“made §-blunder, He should have referred 
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“This. 
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- the appellants to submit the application 


after the lst April 1923 and toldthem that 
the registration could have effect only till 
the end of the financial year during which 
the application for registration " was- prê- 
sented, but as observed by the learned 
Judges of.the High Court of Allahabad 
in In the matter of Lalla Mal-Hardeo Dds 


_ Cotton Spinning Mills (1),. the mere blunder 


of the Income Tax Officer does not converta | 
really unregistered firminto a registered 
firm if the prescribed rules are not sprictly 
followed. Ignorance of law is no excuse 
and it was the business of the petitioners 
to acquaint themselves with the rules on the 
subject before presenting the application. 
for renewal.” The certificate of registration 
referred to.by the appellants can have no - 
effect after the 3lst March 1923. The Assis- 
tant Commissioner has, therefore, rightly 
held that the petitioners constituted an 
unregistered firm.” 

The firm then moved the Commissionér 
for a reference to the High Court. The 
Commissioner refused to state the case 
on the ground that no question of law had 
arisen. .On the application of the firm to 


‘this Court the Commissioner was required 


to state the case and refer it. This has 
now been done. The question referred is 
stated by the Commissioner as follows :—, 


“The point of law that now seems to be 
involved is as given inthe application filed 
by the assessee before the High Court, i. ¢.,. 
‘Whether the applicant was a registered 
fim within the meaning of s. 2 (14) of the 
Income Tax Act for the year 1923-24 though 
the application was made before the lst of, 
April 1923 and was registered on the 16th 
December 1922 with the addition of the 
words, “The certificate of registration -has 
effect from the Ist of April 1923.”""e 

ehe reason given by the Assistant®* Com- 
missioner that the assessee did not apply 
for registration fo,the account year is in- 
correct.’ The application dated the llth 
December 1922 staled “Renewal for the 
year 1923-24 is wanted,” and ‘the certificate 
purports to nave been granted for that 
year. The Commissioner, however, in his, 
reference explains that what the Assistant 
Commissioner meant was that the registra- 
tion to have effect in the assessment of 
1923-24 should ehave been applied for and 
sanctioned after the Ist of April 1923 and 


(1).75 Ind. Gas. 339; 46 A. 1; 21 A. L. J. 703;. (1924) 
A.L R. (A) 


689.1. C. 1695] 
that ‘as it was made before the 31st March. 
1923 it ceased to have effect after that _ 
date (vide r. 6 of the Income Tax Rules). 

“The Commissioner's reasons for the find- 
ing against the firm areas follows :— 

““5 (1) To be-called a registered firm, a firm 
has to be registered with the Income Tax 
Officer in the prescribed manner, s. 2 (14). 
This manner is prescribed by rr, 3,4 and 5, 
etc, Rules Sand 6 state that the certificate of 
registration shall have effect from the date 
of registration up to the end of the finan- 
cial yar in which itis granted. “In the 
present case the. certificate of registration 
was granted on the 16th December. 1922 and 
under r. 5 it took effect from teat date and 
under r. 6 it ceased to have effect after the 

~ 31st of March 1923. Thé applicant’s conten- 


tion as -regards the old practice. cannot. 


hold ‘good as no practice against law can 
be cited as a precedent. 

“(2) Under Central 
Notification No. 9, dated the 5th May 1922, 
published at page 102 ofthe Central Provin- 
ces Gazette, Part II, dated the 13th May 
1922, itis clearly said that in all cases where 
the total assessable income is Rs. 40,000 
and above, the powers of Income Tax Officer 
shall be exercised by the Assistant Com- 
missioner. Thus as this case was one 
where the income was over Rs. 40,000, the 
- registration in this case too should have 
been made hy the Assistant Commissioner, 
vide remarks of the learned Judges of the 


High Court of Allahabad in the case of - 


In the matter of Lalla Mal-Hardeo Dds 
Cotton Spinning’ Mills (1). The Income 
Tax Officer, Amraoti, had thus acted beyord 
. his powers in granting the certificate under 
question. 


(3) From the appieno of the assessee 


tothe High Court it seems that he doubts 
whether under any provisions of the Income 
Tax Act of 1922, he issbound toapply for 


the registration of the rm after the Ist. 


_of April of every taxable “year, To this 


I would draw the-attention of the learned - 
Judges of the Allahabad High Coust in the. 


- case cited above which clearly says: “The 
obvious intention ofthe rules as shown by. 
the wording of the prescribed form of the 
_ certificate is that such applications should. 
-ordinarily be presented. in the month of 
April, the first month of the financial year.” 

In’ December 1922 no return’ of- income 
-nader sub-s. (2)of s. 22 of the. Indian 
Income Tax Act XI of 1922 was’ even ‘due, 
‘and,’ therefore, no application for registra- 
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Provinces Gazette. 
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63 
tion could be madein December 1928 to 
take effectin financial year 1923-24.” 
- The -question referred to the High Court 
is whether the certificate is not elective be- 
cause it was “not applied forand given at 
the right? time. Throughout the proceed-. 
ings, origial, appellate or in connection 
with the “application for reference to’ the 
-High Court, there is no reference to. the 
incompetency of .the Income Tax Officer to 
grant the certificate and the question of 
such incompetency ‘is not referred’ to me 
and I do not go into it.’ . 

I now:take up the first and the "Mrd 
reasons, The firm had been registered in 
previous years and it is admitted on be- 
half of the Commissioner that this is a 
case of renewal of the certificate referred 
to in r. 6 of the Income Tax Rules. Accord- 
ing to this rule the application for renewal 
should. be made on or before the date on 
which the return under sub-s, (2) of s. 22 
of the Act is due. Itis admitted in- this 
case that the return was due onor about 
the 8rd of June 
was made on the 16th December 1922 with. 
the instrument of partnership anda copy 
thereof. It was thus properly made so far 
as the time prescribéd for making it is 
concerned. Rule 4 provides that on the pro- 
duction -of the instrument of par tnership 
or its copy the certificate shallbe entered. 


_ in, writing on the instrument or copy and 


prescribes that it shall be ‘signed. and 
dated by the Income Tax Officer. I take it 
that this. rule applies also tothe case of a 
renewal of a certificate.. This rule was also 
complied with, Thus there was no in- 
fringement of any: rifle as to the time for 
applying for and renewal of the certificate, 
ay Commissioner's reason based, upon 

| 5 and 6 issomewhat technical and is . 
spon to-be answered bya similarly technical. 
reason that r.5 and the. first partofr. 6 
upon which he relies refer to an original 
grant of certificate and not to a renewale 
in respect of which nothing is said as to 
the date ‘from or to which it shall have 
effect and that, therefore, the duratien of 
its effect is governed “by what it- itself 
says. 

- Leaying aside the technical answer and 
assuming., that the same considerations 
apply to, arenewalof a certificate as to 
an original grant of it I think the effect of 

5 and_6 is not to render void a certificate 
ane before the month of April on an 
application made before that month,” J 


1923. The application .- 
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quite*agree with tlie remarks of the learned 
Judges of the High Court of Allahabad 
quoted in the second reason by the Com- 
missioner. “The use by them of the word 
“ordinarily” is to be noted. An absolutely 
strict compliance with the intentfon of the 
rules if insisted on might lead tẹ inconsis- 
tencies. Under r, 4 the certificate has 
effect from the date of registration of the 
firm. The granting of the certificate and 
the registration areeffected by one and 
the same act of the Income Tax Officer. 
The form of the certificate states that it 
has effect from some dayin April. There- 
fore the registration must be on some day 
in April. The application, therefore, also 
must be made at the latest on some day in 
that month. It is admitted in this case 
that it need not have been made in April 
but could have been madeany time before 
the 3rd June 1923 under r.2. There will 
thus be an inconsistency between r, 2 
and the intention of rr.5 and 6. Suppose 
again the application is made just before 
the closing time of the office on the last 
day in April. Is the officer expected to 
register the firm and grant the certificate 
before the Ist of May? If it is open to the 
Income Tax Officer to register the certificate 
after the last day of April, then there 
will be an inconsistency between the form 
of the certificate and r. 5. 

In my opinion the presentation of the 
appligation before April was not improper 
and this is now admitted on behalf of 
the Commissioner. After all it does not 
appear to be ethe firm’s fault that the 
certificate was granted before and not after 
the month ofApril.* There was nothing 
to prevent the Income Tax. Officer from 
keeping back orders on the application 
till the month of April. There was no 
ambiguity as to what financial year the 
certificate was applied forandin fact it 
was issued for the year 1923-24. If the 
e@ncome Tax Officer had postponed endors- 
ing the certificate till the month of April 
admittedly no difficulty would have arisen. 
I fail to see how in the face of the express 
statement ip the certificate that it had 
effect from the lst day of April 1923 it 
can be said that it took effect from the 
16th December1922 and ceased to hawe effect 
-after the 3lst March 1923. No effect for 
the period between these two dates was 
purported to be given to the certificate. 
In the matter of Lalla Mal-Hardeo Das 


Cotton Spinning Mills (1) the case referred: 


SOURBNDRA NATH MITTER V. TARUBALA DASA, 
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to by the Commissioner, the facts were 
different as would appear from the ques- 
tion referred to the “Court which is as 
follows : è 

“Whether, when the firm didnot apply 
for registration as prescribed by statutory 
rules prior to the last day by which its 
return of income for the year was due, 
it can be held to be registered firm for 
the year in question by filing the applica- 
tion prior to the assessment ?” 

The question was answered in the nega- 
tive. It was found that there was not in 
existence before the date ‘on which the 
return was due an instrument of partner- 
ship and thg firm wasnot then in a posi- 
tion to apply for registration and that in 
fact it had not applied before such date. 
It was further found that on the day on 
which the assessment was made there had 
been in fact no certificate granted to the 
firm. The question arising inthe present 
case was not decided. 

My answer tothe question referred to 
this Court is in the affirmative. The firm 
will get its costs of this reference. I fix 
the Pleader's fee at Rs. 30. 

Z. K. Order accordingly. 


oe 


CALCUTTA HIGH COURT. 
Rrivy Counci Apprications Nos. 4 anp 5 
oF 1925. 

February 11, 1925. 

¢ Present:—Sir Lancelot Sanderson, 
Kr., Chief Justice, and Justice Sir George 
Claus Rankin, Ke., 
. SOURENDRA NATH MITTER 
AND OTHERS—PLAINTIFFS—RESPPNDEYTS— 
e PETITIONERS ; 


versus 
Srimati TARUBABA DASSI—DeErenpant— 
APPELLANT—OpposiTE PARTY. : 
. Civil, Procedure Code (Act V of 1908), s. 109 (a)— 
Trwy Council appeal— Order. of remand—Final order 
-~Test. 

An order of the High Court dismissing an applica- 
tion for recording an adjustment of a suit and re- 
manding the case t6 the Trial Court for trial is an inter- 
locutory order and is not a ‘decree’ or ‘final order’ pass- 
ed on appeal as contemplated by s. 109 of the ©. P. C, 
Lp. 96, col. 2.] A 

Maharajah Moheshur Singh v. Bengal Government, 
7 M. L A: 283; 3 W. R. P. ©. 45; 1 Suth. P, CO. J. 325; 
i Sar. P. C. J. 645; 19 E. R. 316, followed. 

Per Rankin, J—The test of ‘a final order’ is that 
i party has the right to appeal at once. [p. 97, col, 
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Whether the charactér of finality can be rightly 
claimed in respect ofan order must be determined 
with reference tothe precise relation in which it 


stands to the proceeding before the Court. [p. 97, col. 
2 Je 


Secretary of State for India v. British India Steam 


Navigation Co., 9 Ind. Cas. 183; 13 O. L. J. 90; 15 ©. 
W. N. 848, followed. 


„Application for leave to appeal to His 
Majesty in Council against an order of a 
Division Bench of this Court (Justice Sir 
Hugh Walmsley, Kr., and Mr. Justice B. B. 
Ghose), dated the 18th December 1924, re- 
ported’as 88 Ind. Cas. 369, in Appeal from 
Original Decree No. 94 of 1924 and Appeal 
from: Order No. 136 of 1924. - 

ARGUMENTS.—Mr. S.C. Bose (with 
him Babu Nandagopal Banerj®), for the 
Petitioners.—This is an application for 
leave to appeal to the Privy Council against 
the judgment of Walmsley and B.B. Ghose, 
JJ., reversing the judgment of the learned 
Subordinate Judge, My clients are entitled 
to leave under s. 109 (a), O. P. ©. 

Mr. B. L. Mitter (with him Sir P. C. Mitra 

and Babu Surendra Nath Basu), for 
the Opposite Party.—The order. sought 
to be appealed from is not a ‘final order.’ 
The order merely dismisses an application 
for recording an adjustment and further 
directs the Court below to go on with 
the suit in the ordinary way asif no ap- 
plication for adjustmant was made. Such 
order cannot possibly be a ‘decree’ or ‘final 
order’ within the meaning of s. 109, O. P. 
C. Refers to unreported decision in P. C. 
Application No. 100 of 1923 (Hari Narap 
De v. Haribhusan De), Shankar Bha- 
rati v. Narasimha Bharati (1), Saiyid 
Muzhar Hossein v. Bodha Bibi (2), Sardi- 
mani Debi v. Bata Krishna Banerjee (3), 
` Maharajah Moheshur Singh v. Bengal Gov- 
ernment , (4), Alexander John Forbes y. 
Ameero nissg Begam (5), Sheonath v. Ram- 
nath (eh and Shah Mukhun Lall v. Babow 
Sr ee Kishen Singh (7). 


(1) 69 Ind. Cas. 80; 47 B. 106; 24 Bom. L. R. 925; 
(1922) A. I. R. (B.) 383. 

(2) 22 L A. 1; 17 A. 112; 5 M. L. J. 20; 6 Sar, P. Cad. 
580; 8 Ind Dee. (x. s.) 397 (P. C.). 

(3) 4 Ind, Cas. 459: 10 C. L. J. 336 at p. 338. 

(4) 7M. I A. 283; 3 W. R. P. O. 45; 1 Suth. P, O. J. 
325; 1 Sar. P. O. J. 645; 19 E. R. 316. 

(5) 10 M. I. A. 340; 5 W. R. P. O. £7; 1 Suth. P. ©. J. 
e 2 Sar. P. C. J. 153; 1 Ind. Jur. (x: s.) 117; 19 E. R. 


8) 10M. 1 A. 413; 5 W. R. P. eG. 21; 1 Ind. Jur. 

ee ie 1 Suth. P. O. J. 616; 2 Sar. P. O. J. 134; 19 
(7) 12 M, IL. A. 157; 11 W. R. P. 0. 19; 2 B. L., R. P. 
0, 44; 2 Suth. P. ©. J. 190; 2 Sar. P. C.J. 403; 1-Ind, 
Deo, (x, s.) 511; 20 E. R, 299. 
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Mr. S. C. Bose, in réply. Reads the térms 
of the compromise. I submit that the 
order setting aside the compromise is final 
for it cannot be challenged in Subsequent 
proceedings. “The suit was for accounts 
and a pretiminary decree was passed on 
the basis “gf the compromise. The High 
Court’s order setting aside the compromise 
must be a decree as it reversed the pre- 
liminary decree and consequently it itself 
becomes a preliminary decree. It is, there- 
fore, appealable. Thecasein Saratmani Debi 
v. Bata Krishna Banerjee (3) is distinguish- 


able. É ; 7 
JUDGMENT. 

Sanderson, ©. J.—This is an applica- 
tion by the plaintiffs in the suit for a 
certificate that the casa is a fit one for 
appeal to His Majesty in Council. 

The suit was brought by the plaintifis 
for partition by metes’ and bounds of the 
properties described in the plaint. During 
the course of the trial it was alleged that 
a compromise between the parties had been 
arrived at and an application was made 
on behalf of the plaintiffs to the learned 
Subordinate Judge for recording the com- 
promise and for.a decree in accordance 
with the terms of the compromise, The 
defendant Srimati-Tarubala Dassi objected 
to the compromise being recorded and to 
a decree being passed, on the ground that 
the compromise had not been made with 
her authority. The learned Subordjnate 
Judge heard evidence—both oral and docum-_ 
entary—and came to the conclusion that the 
compromise had been arrived at and was 
binding upon the parties. The learned 
Judge ordered the compromise to be record- 
ed and made a preliminary decree in 
accordance therewith so far as it related to 
the suit. . 

The defendant then preferred an appeal 
to the High Court againgt the order record- 
ing the compromise and against the decree 
and the appeal was heard by my learned, 
brothers Mr. Justice Walmsley and Mr. 
Justice Bepin BeharyeGhose, These two 
learned Judges. allowed the appeal and 
remanded the case to Prial Court in order 
that it might be heard from fhe stage at 
which it had reached on the 3rd September 
1923. œ 

It was argued on behalf of the plaintiffs 
that the decision of the Division Bench 
of this Court was a “decree” or a “final 
order” passed on appeal within the mean- 
ing of s. 109, cl. (a) of the ©, P. C,, and 


e 
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thateinasmuch as it reversed the decision of 
the Court immediately below and as there 
was no doubt that the value of the subject- 
matter in® dispute in the suitand in the 
appeal was more than Rs. 10,000 the plaint- 
iffs were entitled to a certf@cate. On 
the other hand, it was argued gf behalf of 
the defendant that the order of the Division 
Bench was no more than an interlocutory 
order and did not decide the questions 
which were in dispute in the suit between 
the parties. ‘There is no doubt that the 
decisjon of the Division Bench of this 


Court may. be said to be a “final order” . 


in the sense that it decided that the alleged 
compromise should not be recorded and 
‘that no decree should be made in accord- 
attce with the terms of the compromise. 
On the other hand, it is clear that the 
decision of the Division Bench of this Court 
did not decide any of the matters in con- 
troversy between the parties in the suit. 

I have come to the conclusion that the 
order of the Division Bench of this Court 
remanding the case to the Trial Court must 
be regarded as an interlocutory order. 

{ refer to the case of Alexander John 
Forbes v. Ameeroonissa Begum (5). In 
that case a suit was brought by the 
plaintiff, who was a mortgagee, for pos- 
session of a taluk and other real estates, 
which had been mortgaged to him by 
deeds of absolute sale and defeazance, con- 
stituting a bye-bill-wujfa, or conditional 
gale in the nature of a mortgage. The 
case was tried by the Civil Judge of 
Purneah who made a decree for possession 
with the mesne profits which were claimed. 
The defendant appealed to the Saddar 
Dewani Adalat and that Court by its order, 
which was dated the 22nd January 1857, 
held that the Civil Judge had *been wrong 
in decreeing wasilat or mesne profits and, 
further, that as the plaintiff had been found 
to have been in possession, he was bound, 
before he was @ntitled to have his condi- 
tional sale made absolute, to renderaccounts, 
and to show that the loan had not been 
liquidated with interest from: the usufruct 
of the property, and the Court remanded 
the case in Order that the Judge might call 
upon the plaintiff for his accounts, and 
then, with reference to the abovegremarks, 
decide’ the case according to the results 
shown by them. 

The case accordingly went back to the 
Trial Court and the Acting Judge held that 
the accounts were insufficient and by hig 
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decree he dismissed thé suit. Thereupon 
there was an appeal by the plaintiff to the 
Saddar Dewani Adalat and the Appeal 
Court dismissed the appeal. An appliea- 


‘tion for review was made which, again, 


was dismissed, and there was an appeal by 
the plaintiff tothe Judicial Committee of 
the Privy Council against the decrees dis- 
missing the suit. f 


The part of the judgment which is 
material tothe present case is with reference 
to the order of the 22nd January 1857 by 
which the Saddar Dewani Adalat remanded 
the suit for the purpose of a fresh trial. 
The judgment of Sir James Colville on 
this part othe case is at page 359* as fol- 
lows:—‘Upon the question whether the 
appellant is so bound by the order of the 
22nd January 1857, against which he did 
not appeal, that he cannot impeach the 
correctness of the remand, their Lordships 
have to observe that the order was an 
interlocutory one; that it did not purport 
to dispose of the cause; and consequently, 
that upon the principle laid down by this 
Committee in the .case of Maharajah 
Moheshur Singh v. Bengal Government (4) 
upon which their Lordships have very 
recently acted in a case from Oudh, the ap- 
pellant is not now precluded from insisting 
that the remand for the production .of the 
accounts was erroneous; or that the cause 
should have been decided im his favour, , 
notwithstanding the non-production of the 
accounts.” : 

“On the principles which are there stated’ 
I am of opinion that the order of the Divi- 
sion Bench of-this Court, remanding the 
case to the Trial Court for trial, must be 
regarded as an interlocutory order and it 
was not a “decree” or a “final order” passed 
on, appeal within s. 109, cl. (a) of the 0. P.O, 


“It was further argued by the learned 
Counsel on behalf of the plaintiffs that this 
Court should give a certificate under cl. (e) 
of s. 109 of the C. P.O. I have read the 
judgment of the Division Bench of this 
Court and I have no doubt that this is not 
a case in which this Court should grant a 
certificate under cl. (c) of s. 109 of the C.P.C. 
For these reasons in my judgment this 
application must be dismissed, This deci- 
sion governs the other application, so that 
both the applications are dismissed, with 
costs, five gold mohurs to cover both thé 


cases, 
Page oF 10M L Aga] 


~ 
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Rakin, J.—I agree. In this case the 
plaintiff sued for an ordinary partition 
decree. After written statement had been 
filed and at a time when the defend- 
ant was moving the Court to appoint 


a Receiver it is alleged that a settle- ` 


ment took place between the parties. The 
question of the shares of the parties 
-` seems to have given rise to no controversy, 
and the character of the alleged settlement 
seems to have been that the plaintiff would 
take over all the liabilities shown in the 
books, that the defendant would give up 
all rights to certain moveables, that she 
would havea right of residence in a cer- 
tain house and that the jewellery would be 
divided in a certain way. The order from 
which it is proposed to appeal .to His 
Majesty in Council is an order which merely 
holds that that settlement or adjustment 
has not been made out, | 

Now, an application to record an adjust- 
ment under O. XXIII, r. 3 is in some ways 
a very special matter because it is a matter 
as to which a party is allowed to stand 
upon and to enforce an agreement which 
was notin existence at the date of the suit. 
It is a method whereby for convenience a 
party is allowed to enforce what is really 
a new .cause of action altogether and this 
is done inorder to avoid the necessity of 
abandoning one suit: and starting another, 
The question, therefore, whether a decision 
that the adjustment is invalid, is a final 
order or not is rather different from the 
question which can arise with regard to anye 
other of the stages of the suit. 

We have to decide whether in this casg 
the order from which it is proposed to 
appeal should be regarded as merely nega- 
tiving one way Sf deciding a controversy 
in the case or. should .be regarded as @ 
decision eupor a substantive cause of action 


Aa . e 
negativing the cause of action and, there- 


fore, in part finally determining the rights 
of the parties. We have to decide whether 
the order is a final order for the purpose of 
saying whether, under the Code, the right 
ofa party is to appeal at once. It seems 
quite clear thatif he has no right to appeal 
at, once, the only consequence is that when 
this Court had determined the rights of 
the parties in the suit the' present peti- 
tioner will be able to raise the question of 
the validity of the order which negatived 
the adjustment. I think the first principle 
to be keptin mind is what has been laid 


dowa by the late Mr. Justice Mookerjese in 


T 
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the very well-known case of Secretarg of 

‘State for India v. British India. Steam ' 
Navigation Co, (8): “Whether the character 

of finality can be rightly claimed ‘in respect 

of an order must be determined with refer- 

ence to th@*precise relation in which it 

stands to th'e proceeding before the Court.” 

In my judgment, the mere dismissal of an: 
application for recording an adjustment 

coupled with an order that it is, therefore,’ 
necessary for the case to be tried in the 

ordinary way does notstand in such a rela 
tion to the proceeding before the Cougt as 

to entitle it to be regarded as something 

which conclusively adjudicates upon the 

rights of the parties which were really the 

subject-matter of the litigation: It merely 

negatives.one of the several ways in which it 

may be contended that the rights of the 

parties should be disposed of. 

The contention that the order must be 
final because it set aside a decree cannot be 
sustained. ? 

I, therefore, think that the present applica- 
tion does not come within the phrase “final 
order” in s. 109 and I agree that there is: 
no special case for giving a certificate on 
the principles applicable under cl. (e). > 

N. H Application dismissed. 


N. H. 
ae 9 Ind. Cas, 183; 130. L.J. 90; 15 0..W. N.e 


ALLAHABAD HIGH COURT. 
_ Second CIVIL APPBALeNO. 731 or 1923. 
May 12, 1925. | 
Present:—Mr. Justice Boys and 
: Mr. Justice Banerji. 
Lala SHAGUN CHAND—Puaintirr— 
APPELLANT - 
versus? 
Lala ASA RAM AND OTHERS®—DEFENDANTS 
—RESPONDENTS. - : 
U. P. Land Revenue Act (III of 1901), s, 111—~ 
Partition—Question of title—Heference to Civil Court ‘ 
after framing of issues, legality of. ° 


When objections based ona flea of title are taken. ` 


during the course of partition proceedfngs in the. 
Revenue Court, the Revenue Court must give the 
matter some consideration in its own mind as to what 
are the questions it will have to decide, and it must 
inevitably hear something ofthe matter before it 
comes toa decision as to whether it would enquire 
into the-matter itself under sub-®l. (e) of s. 111 of the 
U. P. Land Revenue Act or Whether it will refer it to 
the Civil Court under sub-cl. (b) of the section. There 
is nothing in the section to prevent the Court from 


“98 


refering the matter to the Civil Court after it has 
gone to the length of framing issues. The issues are 
only a clear way of stating whatis the question in 
dispute for determination. If, therefore, after the 
Court has gene as far as framing issues it becomes 
apparent to it that the question is ofe such complexity 
that it would not proceed to enquire into, it itself, it is 
only common sense that it should refer bhe matter to 


- the Oivil Court and there is nothing ings. 111 opposed 


to this course. [p, 98, col. 2.] 

Second appeal from a decree of the Ad- 
ditional Judge, Meerut. 

Dr. S. N. Sen and Mr. S. N. Gupta, for the 
Appellant. 

Dr, K.N. Katju, for the Respondents. 

E JUDGMENT. 

Boys, J.—In this case there were certain 
partition proceedings in the Revenue Court, 
the applicants being defendants Nos. 1-5 
in the suit before us. The plainiiff in the 
suit before us raised the question of pro- 
prietary title. Onthe 3rd of August 1921 
the plaintiff was directed by the Assistant 
Collector to bring a civil suit. The present 
suit was the result. The fifth issue framed in 
the First Court was as to whether the Civil 
Court had jurisdiction, objection being 
taken by the defendants that the Assistant 
Collector had framed issues and decided to 


try them himself and had then changed 


his mind, and’that he had no power to 
so change his mind. .The Trial Court de- 
cided this issue and also all the other 


issues’ against the defendantsand decreed 


the suit. Thellower Appellate Court dis- 
missed the suit on the preliminary point 


‘thatthe Revenue Court had no jurisdiction 


to change its mind and refer the matter to 
the Civil Court. 


For the appellant here it is pointed out 
that the Revenue “Court had not gone 
further than framing issues and fixing the 
date for final disposal, and that in fact no 
evidence or other enquiry was made. The 
lower Appellate Court has based its deci- 
sion on the prinaiple of the decision in 
the case of Jgmna Prasad v, Balmukand, 
(1). That principle is that if the Revenue 
Court has once referred the matter to the 
Civil Court, it has no further power to 
deal, with the matter at all until the matter 
has been decided*by the Civil Court. The 
case was decided before the amendment of 


the law, but that is quite immaterial to- 


the present case. The principle of that 
decision clearly was that the Revenue Court 
by having referred the matter to the Civil 
Court has become functus officio and 


(1) A. W. N. (1904) 2; 26 A, 225, 
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has no further jurisdiction to touch the 
case. That principle is wholly inapplicable 
to the present case. It cannot possibly be 
suggested that even ifthe Revenue Court 
had no jurisdiction to pass the order com- _ 
plained against, that that jurisdiction was 
wanting because it was funclus officio. It 
had no jurisdiction, the reason must be 
sought elsewhere. 

For the respondents here it is again urged 
that the Revenue Court having once fram- , 
ed issues and fixed a date for final disposal, 
could not change its mind and refer the 
matter to the Civil Court. Wedo not agree, 
It is clear that when objections based on 
a plea of title are taken in the Reveuue 
Court, it must give the matter some con- 
sideration in its own mind, as to what are 
the questions it will have to decide, and 
it must inevitably hear something of the 
matter before it comes to a decision as to 
whether it would enquire into the matter 
itself under sub-cl. (c) or whether it will 
refer it to the Civil Court under an earlier 
sub-clause. There appears to us to be nothing 
whatever in the section to prevent the 
Court from referring the matter to’ the 
Civil Court after it has gone to the lengh 
of framing issues. After all the, issues 
really are only a clear way of stating 
what is .the question in dispute for 
determination. Further we think that such 
action is not prohibited in any way by 
any rule of common sense. If, after the 
Court has gone as far as framing issues, 
yt becomes apparent to it that the question 
is of such complexity that it should not 
proceed to enquire into it itself, itis only 
common sense that it should then refer 
the matter to the Civil Court, and as we 
have said, we find nothing ih s. 111 opposed 
te this course. For the respondents it was 
urged that if a reference to the Ciwil Court | 
fay be made at the stage at which it was 
in‘the present case, there- is nothing to 

revent the extension of the priniciple to 
permittihg a Revenue Court to refer the 


“case even after it has taken evidence. We 


Should not be prepared to go as far as that. 
We think thatthe Revenue Courtmay be 


‘trusted ‘to make up its mind at an early 


stage of the proceedings. For these reasons 
we think that theorder of the Trial Court on 
this, preliminary objection was correct and 
that that of the lower Appellate Court was 
wrong. 

Banerji, J.—I agree with my learned 
brother and I only wish to add thata suit 
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for a declaration like the one in this case, is 
cognizable by the Civil Court, except where 
8, 238 (k) of the Land Revenue Act bars‘it. 
In,this -case the bar can be removed by the 
Revenue Court by an order under s. 111, 
cl. (b). Iam of opinion that the order of 
the Revenue Court directing the. present 


plaintiff to institute the suit-was a removal. 
of the bar and, therefore, the suit was 


entertainable. A 

By the Court.—tThe order of the Court 
is that, the appeal is allowed and the order 
ofthe lower Appellate Court is set aside 
and the case is remanded to the lower 


Court for trial according to law. Appel-- 


lant will get his costs including fees on 
the higher scale, . 


Z, K. Appeal allowed. 


OUDH JUDICIAL COMMIS- 
. SIONER’S COURT. | 
First EXECUTION oF DECREE APPEAL Ne. 5 
oF 1925. > 
March 16, 1925. f 
Present:—Mr. Dalal, A. J. O;, 
and Mr. Wazir Hasan, A. J. C., 
Kunwar JANG BAHADUR— 
JUDGMENT-DEBTOR— A PPELLANT 
_ Yersus 
Lala BENI MADHO AND ANOTHER—- 
DECREE-HOLDERS—RESPONDENTS. . 
Civil Procedure Code(Act V of 1908), ss. 89, L1l— 
Execution of decree—Transfer of decree—Certificate, 
non-receipt of —Transfer to another Court, legality ¢f. 
Once a decree is transferred for execution to 
another Court under s. 39 of the C. P.C. the Court 
which: passed theedecree ceases to have jurisdiction 
till it reeeives a certificate under `s. 41 of the Code 
from the Court to which the decree was transferréd. 
An orde? by the Court which passed the detree 
transferring the decree for execution to a thi 
Court before the receipt of the certificate under s. 41 
of the Code from the Court to *which the decree has 
already been transferred for execution is without 
jurisdiction and, therefore, a nullity. . 
Case-law referred to. ~ . 
Appeal against an order of theSul* Judge, 
Unao, dated the 20th November 1924. - 


Messrs. H. D. Chand?a and Krishna ` 


Bahadur, for the Appellant. _ - 
Messrs. D. K. Seth and P. D. Rustogi, for 
the Respondents. - 
©- JUDGMENT. 
Dalal, A. J. O.—The decree in this 
case was passed by the Court of the Sub- 
ordinate Judge -of Lucknow. - On. 6th 


JANG BAHADUR V, BËNI MADHO. | 


- W. N. 541; 21C. W. N. 162; 1 P. L. W. 26 (P.C 


_ Pat. 61; (1923) A. L R. (Pat) 224, 


gg ¢ 
April, 1921 the decree-holder applied under 
s. 39, ©. P. ©., for transfer of the decree for 
execution to the Subordinate Judge's Court- 
at Hardoi. This application was granted 
‘on llth April and proceedings in execution 
were taken “in the Hardoi Court. Before a” 
certificate *of execution as required by 
8.41, ©. P, C., wassent by the Hardoi Court 
to the Court at Lucknow, the decree-holder ` 
applied to the Subordinate Judge’s Couri 
at Lucknow for transfer of the decree for 
“execution to Unao and this was ordered on’ 
3rd November 1922. Proceedings* in execu- 
tion were then carried on. in Unao as “well, 
The judgment-debtor, Jang Bahadur, made - 
many objections there, which were dismis- 
sed. In none of these’ the question of juris- 
diction of the Lucknow Court to transfer 
the decree to Unao was raised. On 14th 
November 1924, the judgment-debtor raised ` 
such an objection and it was dismissed 
by the learned Subordinate Judge of 
Unao. = , i 
This isan appeal from that dismissal. 
In my opinion once the Subordinate 
Judge's Court at Lucknow transferred the 
decree for execution to Hardoi, it ceased 
to have jurisdiction, I have given redsons 
for my opinion in Mohammad Shakir v. 
Jugul Kishore (1). -The ruling of their 
Lordships ofthe Privy Council in Maharajah 
of Bobbili v. Narasaraju Peda Sinhula (2) 
cannot be interpreted in any other way. 
I was confronted by the respondent's 
learned Counsel with another decisidn of 


. mine of 1921 [Kunwar Behari Lal v. Gir- 


£ 


dhari Lal & Damodar Das, Execution of’. 


Decree Appeal No. 25 of 1921, decided on 2nd 
August. |] At that time I had not properly 
considered the effect of the Privy Council 
ruling. In Muhammad Habibullah v. Tikam 


Chand (3) o which I was a party, it was - 


observed in the judgment that once a 
decree is transferred under s. 39, O; P. C., 
the Court which pass€d the decree ceases 
to have jurisdiction till it receives a, certi- 
ficate under s. 41. I adhere to that view of® 
the law. A recent Patna guling: Ram Sumran 
Prasad v, Ram Bahadur (4) was quoted 
e 


e 
_ (1) 85 Ind Oas. 455;1 O. W. N. 794; 10 O. & A. L. R. 
1277; 28 O. O. 169. 

(2) 36 Ind. Cas. 682; 39 M. 610; 43 I. A. 238; 31 M. 
L. J. 300; 48 Bom. L. R. 909; 11 A. L. J. 1129; 20 M. 
L. T. 472; 240. L. J. 478; 4L. W. 558; (1916) 2 M. 

(3) 85 Ind. Cas. 746; 47 A. 57; L. R. 6 A. 103 Giv. 
(1925) A. 1. R. (A) 276. e 4 


(4) 71 Ind, Cas. 741; 2 Pat. 328; 4 P, L. T, 99; (1923) 


400 SUBASAINI DABİ v. 
by fhe respondent's learned Counsel. 
There, however, no question of jurisdiction 
arose. What a Bench of that Court held 
was that {wo concurrent applications for 
execution can be prosecuted in the Court 
which passed the decree. Inegthe same 
volume at page 247* the case of dnanendra 
Nath Ghosh v. Jogendra Narain® Sinha (5) 
is reported, in which the Privy Council rul- 
ing of Maharajah of Bobbili v. Narasaraju 
Peda Sinhula (2) was interpreted in the 
way in which I have interpreted it. 

I would» decree the appeal and set aside 
all proceedings taken by the Lucknow 
and -Unao Courts consequent on the appli- 
cation for execution filed by the decree- 
holder in the Court of the Subordinate 
Judge of Lucknow on 15th January 1922. 
I would, however, not allow any costs to 
the appellant-judgment-debtor, who has not 
my sympathy in the obstacles he has placed 
for years in the way of paying just debts 
to his decree-holder. 

Wazir Hasan, A.J. C.—I agree. 


Z. K. Appeal decreed. 
an 74 Ind. Cas. 608; 2 Pat. 247; (1923) A.I. R. (Pat) 
884; (1924) Pat. 362. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DROREE No, 1576 
or 1922. 

February 18, 1925. 
Present:—Jjistice Sir Ewart Greaves, 
Km, and Mr. Justice Mukerji. 
SUBASHINI DASI—PLAINTIFF— 
APPELLANT 

Ls 


Versi 
HABU GHOSH AND OTAERS—PEFENDANTS 


“ —RESPONDENTS. 

Cuil Procedure Code (Act V of 1908), O. XXII, r. 2 
—Abatement of suit—-Hindu Law—Joint family— 
Manager, alienationby—Benefit of family. 

o A Hindu widow sued her husband’s brothers for 
declaration of title to and possession of her share in 
certain joint family property, and also for a declara- 
tion that a lease of a portion of the property given by 
one of the brothers was not binding onher. The 
lessees were „joined as defendants. The plaintiff 
obtained a decree but was refused khas possession of 
her share in the property covered by the lease, the 
lease being held to be valid. She appealed against this 
portion of the decree. During the appeal®one of the 
brothers died and his representatives were not sub- 
stituted within time: 

Heid, that the question in appeal being confined to 
whether -the lessees were entitled to remain on the 
land or not, the heirs of the deceased brother wero 


HABU GHOSH. (89 I. ©. 1925] 


not interested in the result of the appeal, and that, 
therefore, the appeal had not abated. i 101, col; 2.) 

The mere fact that a certain person is the manager 
of a Hindu joint family is not enough to make his 
acts binding upon the other members ofthe family; 
and it must be shown by the party relying upon the 
acts ofthe managerand seeking to bind the other 
members of the family, that the acts were done by the 
manager either for the benefit or for some interest of 
the family. [p. 102, cols. 1 & 2.] 


Appeal against the decree of ihe Sub- 
ordinate Judge, First Court, 24-Parganas, 
dated the 10th March 1922, modifying that 
of the Munsif, First Court, dated the 6th 
April 1920. ii 

Bahu Rupendra Kumar Mitra, for the 
Appellant. aa 

Babu Karunamoy .Ghose, for the Re- 
spondents. 6 

Babu Biraj Mohan Majumdar, for the 
Deputy Registrar. 

JUDGMENT. 

Mukerji, J.—The plaintiff is the 
appellant in this appeal. She is the widow 
of one Preonath Ghose. Preonath, Gokul 
and Sahadeb were three brothers. The 
plaintiff instituted the suit out of which this 
appeal arises, impleading therein the two 
brothers Gokul and Sahadeb, their mother 
and certain other persons, who, for the 
sake of convenience, will be called the 
Kola defendants. The suit was for decla- 
ration of plaintiffs title to the 16-annas 
of the land- mentioned in schedule ka of 
the plaint'on the allegation that the said 
land had been acquired by ther husband 
Preonath, after he had separated from his 
hrothers, Gokul and Sahadeb. It was also 
for a declaration of her one-third share in 
the land mentioned in schedule kha of the 
ptaint and for recovery of possession thereof 
on partition by metes and bounds on the 
allegation tbat herhusband had the said share 
in the said land which belonged to,the joint 
family of which the three brothers were the 
members. She also prayed for a declaration 
that the lease which had been granted by 
Sahadeb in fayour of the Kola defendants 
in respett of some of the lands included 
inschedtiles ka and kha was fraudulent, and 
collusite and not binding upon her, and 
she, therefore, prayed for a decree for khus 
possession in respect of those lands, for 
mesne profits’ accounts and other relief, 
The Munsif decreed the plaintiff's suit in 
part declaring her right to the 16-annas 
of the propertits mentioned in schedule ka 
and also declaring herright to an undivided 
one-third share of the properties men- 
tioned in Schedule kha and awarding her 
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a decree for possession in respect of the said 
one-third share on partition to be effected 
by a Commissioner to be appointed for the 
purpose. As regards the lease, Ex. A, the 
‘Munsif held that the said lease was unau- 
thorized and not binding on the plaintiff. 
He gave the plaintiff a decree for khas 
possession in -respect of the land of sche- 
dule ka but in respect of the land of sche- 
dule kha he held that she was entitled to 
partition only and not to a decree for 
possession as there was no evidence that 
the defendants had dispossessed her from 
any particular portion of it. He awarded 
her a decree for mesne profits in respect 
of the lands of schedule ka and gave her 
liberty to bring a separate suite for future 
mesne profits and accounts. 

The defendants thereupon preferred an 

appeal and the learned Subordinate Judge 
on appeal declared the plaintiff's title to 
an §8-annas share in the lands of sche- 
dule ka and toa third share in the lands 
of schedule kha and also awarded her a 
decree for possession hy partition of those 
shares by metes and bounds; and he further 
ordered that there should be no decree for 
khas possession in respect of the lands 
covered by the lease Ex. A. As ‘the said 
lease was not fraudulent or collusive and 
as the Kola defendants had bona fide ob- 
tained the lease from Sahadeb in their 
favour. He also set aside the decree for 
mesne profits.. . 
- The plaintiff thereupon has preferred this 
appeal to this Court. The appeal is con- 
fined to the lands covered by the leas 
Ex. A, it being .contended that the 
findings arrived at by the learned Subordé- 
nate Judge are not sufficient to disentitle 
the plaintiff to a decree for khas possession 
in respect of the lands covered by the 
lease Ex.°A. It is urged that some of the 
finding$ arrived at by the learned Munbi§g 
on this question have uot been touched or 
reversed by the learned Subordinate Judge 
and that it is necessary thit the matter 
should be sent back to the learned Subordi- 
nate Judge in order that he mayearrive 
at proper findings and pass a proper 
decree. 

A preliminary ohjection has been taken 
on behalf of the ‘respondents as to the 
maintainability of this appeal. It is urged 
that one Kunja Ghose whoevas one of the 
minor sons of Gokul and was so made a 
party respondent in the appeal died more 
than two years ago, and that his heirs have 
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not been substituted in his place; and it 
is contended that in the absence of*sub- 
stitution of the heirs of Kunja, the appeal 
is not maintainable. Gokul Ghose, as I 
have already said, was one of the defend- 
ants in the suit, and when the suit was 
pending in the Court of the learned Munsif, 
he died and thereupon his four sons, Habu 
Ghosh, Purna Ghose, Ambica Ghose and 
Kunja Ghose were substituted in his place. 
These sons of Gokul together with the 
heirs of Sahadeb and the Kola defendants 
preferred an appeal from the decision of 
the Court of first instance; and Kunja was 
made a respondent in the appeal before us, 
when the same was originally preferred, 
On the other hand it is contended on behalf 
of the appellant that the appeal is main- 
tainable, although there has been no sub- 
stitution of the heirs of Kunja. Itis urged 
that the present appeal is confined to the 
questionas to whether the lease Ex. A, is 
binding upon the plaintiff. Itis also urged 
that the decree passed by the lower Appellate 
Court in so far as it purports to declare 
plaintiff's title to an 8-annas share in the 
lands in schedule ka and a third share in 
the lands in schedule kha, or in so far as 
that decree entitles the plaintiff to a par- 
tition of those shares will not be affected 
by the result of this appeal. So far as the 
lands of schedule ka are concerned, upon 
the findings of the two Courts below it is 
clear that the heirs of Gokul are not in any 
way interested therein. As for the lands of 
schedule kha, the plaintiff is interested to 
the extent of a third share of those lands 
and it may very well be that the heirs of 
Gokul are interested in some share -in the 
remaining two-thirds.* The scope of the 
present appeal, however, is confined to the 
question as to whether the Kola defendants 
are entitle? to remain on the land by 
virtue of the lease which had been granted 
to them by Sahadeb. Jt does not, there- 
fore, appear to us that the heirs of Gokul 
are in any way interested iù the result of e. 
this appeal; and, therefore, we are not 
prepared to say that ¢he appeal, is not 
maintainable in the absence of thé“pejrs~~ 
of Kunja who is dead*and whose heirs 
have not been substituted in his place. 
Turning now to the contentions which 
have been put forward on behalf of the 
appellant, they amount to this that the 
findings of the learned $ubordinate Judge 
are not sufficient to dispose of the matter. 
The plaintiff's case, as laid in the plaint, 


102 
‘was to the effect that Sahadeb in collusion 
with the Kola defendants fraudulently exe- 
cuted a lease in their favour in order to 
deprive tke plaintiff of these lands. and 
that the lease was merely a paper transac- 
tion which had not been acted apon. The 
learned Munsif found that in the document 
Sahadeb completely ignored tlee right of 
the plaintiff and described the entire land 
as his own ancestral mourasi mokarrart 
niskar land and that the lease, therefore, 
was one which had been executed by 
Sahadeb im denial of the plaintiff's right; 
and in that view. of the matter he held 
that it was a fraudulent and collusive docu- 
ment which is not binding upon the 
plaintiff. The learned Subordinate Judge 
has found in his judgment that Sahadeb 
was, at the time when he executed the 
lease, managing the properties of the plaint- 
iff and that the Kola defendants bona fide 
obtained the lease in respect of the lands 
and came to be in possession thereof. 
He found that the transaction was not 
fraudulent or collusive. He recorded a 
further finding to the effect that Sahadeb 
executed the lease on behalf of bimself 
and the plaintiff. On what basis the last 
finding was made it is not very clear, for the 
document itself shows that it purported to 
have ‘been executed by Sahadeb alone for 
himself; and not only that, he expressly 
stated in the document that the property 
was his own mourasi mokarrari niskar land. 


Thee question is whether these findings. 


are sufficient for the purpose of holding 
.that the Kola defendants are entitled 
to remain of the land, or, in other 
words, whether the lease, under the circum- 
stances, can be said to be binding 
as against the plaintiff. Taking the find- 
ings of the learned Subordinage Judge at 
their highest they mean that Sahadeb 
executed the document as the manager of 
the joint family end that the Kola de- 
fendants bona fide obtained the lease from 
- @Sahadeb and came to be in possession of 
the land by virtue of the lease. This find- 
ing, in our opiniorf is not sufficient for the 
purpose of holding that the lease was bind- 
ing on thee plaintiff. The mere fact that a 
certain person is the manager of a joint 
family is not enough to make his acts 
binding upon the other membérs of the 
family and it must be shown by the party 
relying upon theeacts of the manager and 
seeking to bind the other members of the 
family, that the acts were done by the 
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manager either for the benefit or for some 
interest of the family. Itis true that the 
case put forward in the plaint was to the 
effect that the document was a fraudulent 
and collusive document and one which had 
not been acted upon. This case, no doubt, 
may be taken to have been disposed of by 
the finding of the learned Subordinate | 
Judge. This finding, however, does not 
seem to us to be sufficient for the purpose 
of the case. To hold that the plaintiff 
was bound by the transaction if must be 
found that it was for the benefit *of the 
family or for some interest of the family, 
Such a finding is all the more necessary in 
the present case in view of the fact that 
there is nothing to show that the plaintiff 
was aware of the transaction when if was 
made, and it has been proved that she was 
a young widow living under the care of 
Sahadeb. F À . 

There is a further matter which appears 
upon the defence set up by the Kola de~.. 
fendants. The lease was fòr a period of 
three years which has expired long ago. In 
their written statement they alleged that 
they were the settled raiyats of the village 
for a series-of years before they came to be in 
possession of this particular land by virtue 
of the lease and that after they had come to 
be in possession of this land, they acquired 
a right of occupancy therein. It is neces- 
sary, therefore, that there should be a 
finding recorded by the learned Subordi- 
nate Judge on the question as to whether 
the Kola defendants by virtue of their 
status have acquired such rights as would 
entitle them to remain on the land in spite 
of the fact that the lease may not be bind- 
ing upon the plaintiff. 

We think, therefore, that the decree of 
the learned Subordinate Judge passed in 
thjs case should be set asjde and the 
matter should go back to him in order that 
he may arrive at his conclusions upon the 
two questions set*out-above. 

In the’ event of both the questions being 
apswered in her favour, the plaintiff will 
be entitled to a decree for khas possession 
of the lands allotted to her by evicting the 
defendants therefrom. In the event of the 
first question* only being answered in her 
favour she will be entitled only to a decla- 
ration that the lease is not binding on her. 
In other cases? the decree passed by the 
lower Appellate Court will stand. 

It will be open to the learned Subordi- 
nate Judge to allow the parties to adduce 
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further evidence if he thinks fit but the 
rest of the decree already passed in the 
suit by the Court of Appeal below will not 
be allowed to be re-opened and the learned 
Subordinate Judge will dispose of the case 
finally in accordance with the direction 
given above. 

a of this appeal will abide the re- 
sult. ii 

Greaves, J.—I agree. | 

NW Appeal allowed; 

Case remanded. 


ALLAHABAD HIGH COURT. 
SEGOND O1vin AppeaL No. 1060 or 1923. 
April 6, 1925. 

Present :—Mr. Justice Sulaiman and Mr. 
Justice Mukerji. 

Munshi SHIB RAM—-—PLAINTIFF— 

; APPELLANT 
VETSUS 
FAQIRA—DEFENDANT AND ANOTRER 
——PLAINTIFF— RESPONDENTS. 

Pleadings —Pleadings and proof, variance between— 
Ejectment suit based on allegation of tenancy— 
Tenancy not proved—Decree, whether -canbe granted 
on basis of title. ` 

Plaintiff brought a suit to eject the defendant from 
a certain house on the allegation that the defendant 
was a tenant of the plaintiff and that the tenancy 
had been determined. Defendant pleaded that he 
held the house not from the plaintif but from one 
D. ltwas found that ths defendant's allegation was 
correct. D was not a party tothe suit ; 5 

Held, that in the suit as framed the plaintiff having 
failed on the question of tenancy could not be 
allowed to prove title and obtain a. decree on the 
basis of title especially as D was nota party to the 
suit. [p. 104, col. 2.] g : 

Second appeal from a decree of the Dis- 
trict Judge, Saharanpur, dated the 27th 
March 1923., 


Referring Order.—This is a cast 
involving a very important point of principle 
and should be decided *by.a Bench of two 
Judges at least. 

Oneof the plaintiffs is the appellant.in 
this Court. The plaintiffs brought the suit, 
out of which this appeal has arisen, on the 
„allegation that they were the owners of a 
certain house and its appurtenant buildings, 
‘that they let outa portion of that house 
and building to the respondent, the defend- 
ant in the case, on a rent of Rs. 5 per- 
meénsem, that the defendant paid only a part 
of the rent due, that a notice to quit was 
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„served on the defendant and that he had 


failed to vacate the portion occupieds by 
him. The plaintiffs accordingly sued to 
recover the arrears of rent and a small 
amount as damages or mesne peofits. The 
plaintifis brought their suit on a Court-fee, 
calculated at Rs. 60, viz. a year’s rent, under 
the provisions of sub-cl. (cc), cl. xi of 
s. 7 of the*Court-Fees Act, They valued 
their suit at Rs. 60 so far as the claim for 
possession went. 

The defence was that the defendant did 
not hold the property under the plaintiffs 
but he held it from one Musammat Durgi. 
He stated in his written statement that 
Musammat Durgi was a necessary party to 
the suit. 

The learned Subordinate Judge framed 
four issues and the first one of these was 
‘whether the plaintiffs or Musammat 
Durgi owned the house’. The second issue 
was ‘whether the defendant rented the 
house from the plaintifis or Musammat 
Durgi'? If so, at what rate of rent ? 

Thel learned Subordinate Judge did not 
decide Issue No. 1 and on Issue "No, 2 he 
held that the letting alleged by the plaint- 
iffs had not been proved. On the question 
whether Musammat Durgi should be im- 
pleaded the learned Judge was of opinion 
that’ it was not necessary to implead her. 
On these findings the learned Subordinate 
Judge dismissed the suit. 

On appeal the learned District Judge up- 
held the findings of the Court of first 
instance and dismissed the suit. He con- 
sidered the question whether it was open 
to the plaintiffs to say that they had a 
title to the house and although the alleged 
tenancy was not provad they were entitled 
to recover possession on foot of their title. 
The learned Judge cameto the conclusion 
that it was not open to the plaintiffs to 
shift their ground and to-eject the defend- 


-ant as a trespasser. : 


In this Court it h&s been urged that 
there was nothing in law to debar the 
plaintiffs from proving their title and get” 
ting a decree for ejectment all the same. 
It is pointed out that there was an issue 
on the question of title, viz., whethet the 
plaintiffs or Afusammat Durg? owned the 
house.. It is urged for the appellant that 
this issue. should have been tried. As re- 
gards tife fact that the suit was brought as 
a suit between landlord and tenant on a 
small Court-fee it is p8inted out that the 


Court Fees Act is å purely fiscal enact- 
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ment and it cannot take away the right. 


of æ party to the relief to which he might 
be otherwise entitled, 

On the other hand, itis urged that the 
plaintifis “have paid a small Court-fee, that 
they didnot make Musammat Durgi a party, 
that they deliberately chose to*frame their 
suit as one between a landlord find a tenant 
and that these considerations were suffici- 
ent for dismissal of the suit on the simple 
ground that the tenancy had not been 
proved. 

It will be noticed that the point raised 
is oye of “general importance. Every day 
suits are brought on the allegation that a 
certain person occupying a certain property 
is atenant of the plaintiff and has refused 
to quit in spite of the tenancy having come 
_toanend. Sofaras Iam aware the deci- 
sions are not at all uniform as to whether 
a decree should be granted to the plaintiff 
on foot of his title on his failure to prove 
the tenancy set up by him. 

It is not clear whether, if a plaintiff 
who brings his suit on an allegation of 
tenancy fails in it he will be allowed to 
maintain a fresh suit for ejectment without 
an allegation of tenancy. There does not 
appear to be any rule of law which can per- 
mit the filing of a second suit. So far as I 
can seeat present, the Courts which will 
have jurisdiction in both the cases will be 
the same and the right of appeal up to the 
highest Court in the land would be openin 
both cases. Ifthena second suit without 
an allegation of tenancy be barred, it would 
be unfair to the Court to stop the plaintiff 
from succeedjng simply because he had 
failed to prove an allegation of tenancy. 
The question of Court-fee can easily be 
settled by giving the plaintiff an opportun- 
ity to pay the proper amount. 

In this particular case as I h&ve already 
mentioned there was a distinct issue on title 
and that has not been decided. 

The question, as already stated, is one of 

9 great importare to house owners and so 
far às I am aware there is no clear author- 
ity on either side. eThis case, is sure to go 
before two Judges on a Letters Patent 
Appeal. It would save trouble and expense 
if it be, hedrd by two Judges at once. 

Mr. Durga Prasad, for the Appellant. 

Mr. Nehal Chand, for the Respondents. 

JUDGMENT.—The fact of the case 
will sufficiently appear from the Referring 
Order ofone of us. The question raised and 
to be discussed-was whether the plaintiffs’ 
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suit having failed on the allegation of 
tenancy could succeed on title. This ques- 
tion was decided in the affirmative in the 
particular circumstances of that case in Ba l- 
makund v. Dalu (1). This case, however, is 
slightly different from that case. Further, it 
appears that after the decision of this case 
an amending Act was passed by which a 
landlord was allowed to sue for ejectment 
ofan alleged tenant on payment of a smaller 
Court-fee than would be required to eject 
the defendant as a mere trespasser. 

This case is further differentiated by - 
the fact that the defendant in this case 
pleaded that he was holding as a tenani not 
from the plaintiffs but from one Musammat 
Durgi. The Court of first instance dis- 
tinctly held that the defendant had proved 
his case. The lower Appellate Court, as 
we understand its judgment, is also of the 
same opinion. Musammat Durgi is not a 
party to this litigation. It has been further 
found that Musammat Durgiis in posses- 
sion. It follows that in this suit the plaint- 
iffs cannot geta decree for ejectment with- 
out impleading Musammat Durgi and seek- 
ing to ejecther. She is not a party and 
the plaintiffs will have to bring a suit against 
Musammat Durgi in all circumstances. 
The fear that was expressed in the Refer- 
ring Order was that asecond suit might be 
barred as res judicata.’ But the second suit 
in the present case will very likely be against 
Musammat Durgi as the defendant claims 
under her on the findings on the Courts 
below. 

* In our opinion there is no reason to allow 
the plaintiffs either to amend the plaint 
a to implead Musammat Durgi. 

We dismiss the appeal with costs. 

Z. K. Appeal dismissed. 

a) 25 A. 498; A. W. N. (1903) 112° 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
. MISCELLANEOUS CIVIL APPEAL No. 1 oF 
. Mah 
January 27, 1925. 
Present:—Mr. Kennedy, J. O., and 
Mr. Rupehand Bilaram, A. J. O. 
Rais JAN MAHOMED AND ANOTHER 
—APPELLANTS 
© versus 
Rais GHULAM RASUL KHAN 
AND OTHERS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), 0O. XL, r. 1— 
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Receiver, appointment of, principles governing — 
Appointment of party as Receiver, when justified. 
The Court is competent to appoint a Recexvér ina 
pending partition “suit between co-owners and co- 
sharers for the protection of the property in suit or the 
prevention of an injury to such property. [p. 106, 
co. 

A plaintiff asking for the appointment of a Receiver 
must prove that prima facie he has an excellent 
chance of succeeding and that the property in the pos- 
session of the opposite party is in danger of being 
wasted. [p. 106, col. 2.7 

Govind Narain Rao v. Vallabhrao, 55 Ind. Cas. 827; 
22 Bom. L. R. 217, relied upon. 

A Court will not appoint a party to the suit to act 
as a Reæiver unless by consent or unless there are 

special circumstances justifying such an appointment. 
[p. 106, col. 1.] 

In re Lloyd, Allan v. Lloyd, (1879) 12 Ch. D. 447; 41 
L. T. 171; 28 W. R. 8, relied upon. 

Appeal against an order of the First 
Class Sub-Judge, Hyderabad (Sind). 

Mr. T. G. Elphinston, for the Appellants. 

Mr. Kimatrai Bhojrai, for the Respond- 
ents. 

JUDGMENT.—This is an application 
for interim stay of the order passed by the 
First Class, Sub-Judge, appointing a Re- 
ceiver ina pending partition suit among 
Muhammadan co-sharers. The appeal is not 
ripe for hearing. We have heard the chief 
contesting parties on the affidavits filed by 
them and on snch of the certified copies of 
the lower Court's record as have been placed 
before us. 

The main facts are notin dispute, The 
subject-matter of the suit are certain vast 
and extensive agricultural lands yielding 
an annual income of over four lacs of rupees 
a year belonging to the late K. B. Wali; 
Mohamed Bhufgri, who died in 1891. 
Some other properties subsequently acquir- 
ed by his sons jointly or some of them 
exclusively on their own account are pos- 
sibly also the subject-matter of this suit, 
though: there is some dispute about this 
point. 

The “appellants (original defendants 
Nos. 1 and 2) are the sons of the Khan 

‘Bahadur from his second wife and their share 
in the estate is 7 annas 9 pies in the rupee. 

From his first wife Musammat Bhagbhapi 
(respondent No. 3) the Khan Bahadur left 
two sons Rais Ghulam Mahomed Bhurgri, 
who died in March 1924, and Mahomed 
Usman, who died in 1905. ° He also left 
three daughters from the same wife. Two 
of the daughters filed a suit for their share 
in the estate about sixteen years ago. They 
were met by the plea that according to the 
custom prevailing in this family, women 
were excluded from inheritance. According 
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to the affidavit of appellant No. 1, the two 


sisters withdrew their case on receiving 
Rs, 10,000 in addition to the expenses in- 


interested in, the property in suit. The 
third daughter, Musammat Fatma, has not 
been made a party to this suit. Rais 
Ghulam Ma@homed Bhurgri left three sons, 
Abdul Kayum and the respondents Nos. 1 


. curred on their marriage, and arg no longer | 


and 2 (original plaintiffs) and four daugh- — 


ters, respondents Nos. 4 to 7, of whom 
respondent No.4 is anadult and the other 
daughters are minors. . 

Abdul Kayum died in October #1924, 
Whether the claims of the females to the 
inheritance are barred by this alleged 
custom. or whether the claims of Bhagbhari 
and Fatma have by now become stale is 
another matter, but the total shares of this 
branch of the familyin the estate is 8 annas 


‘9 pies in the rupee. 


From 1891 upto March 1924 the estate 
was under the management and control 
of Rais Ghulam Mahomed Bhurgri, and 
probably the appellants helped him on cer- 
tain occasions. 

Between March and October 1924 the 
parties talked of a partition, but their 
disputes became more acute after Abdul 
Kayum's death as by then the time for reap- 
ing the harvest had arrived. 

There is generally very little work for the 
manager to do, before the time for batai or 
division of the crop between the haris or 
the tenants and the manager. At the time 
of batai, which generally takes place be- 
tween November and January, the manager 
not only recovers and dispoSes of in the 
market the zeminduri share but takes over 
practically the whole of the share of the 
tenants eitherin re-payment of the advances 
made to thg tenants or by purchase at a 
price to be settled between them. The 
manager wields any amount of authority 
and power at this time of the year and 
unless he is careful and honest,he may cause 
irreparable loss to the co-owners. 

According to respondents Nos. 1 and 2 
Abdul Kayum, and after his death his 
brother respondent No. l, retained effective 
control over the lands, and as usual advane- 
ed over alacof rupees to the haris, and 
as he was being disturbed in the manage- 
ment, thfey instituted this suit for parti- 
tion.. They prayed further for appointment 
of a Receiver, and pending notice of the 
receivership applicatton they obtained an 
ad interim injunction without notice re- 
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straining the appellants from interferring 
witl? their possession and control. The 
appellant No. 1, was however, able to induce 
the Court to appoint him as interim Receiver 
and to dfscharge the injunction pending 
the disposal of the receivership applica- 
tion. At the final hearing of th® receiver- 
ship application the Court pasgéd an order 
appointing the Deputy Collector of that 
place as Receiver of the property in suit in 
place of the appellant No.1, and this last 
order is the subject-matter of the present 
appeal and of the application for stay. 

Mx Elphinston who appears for the appel- 
lants has been unable to satisfy us on the 
materials now before us that the order of 
the lower Court is either improper or that 
unless it is stayed it will result in serious 
prejudice to the appellants.. It is now well 
settled that the Court is competent to 
appoint a Receiver in a pending partition 
suit between co-owners or co-sharers for the 
protection of the property in suit or the 
prevention of an injury to such property. 

It is further well settled that if a ‘case 
for the appointment of a Receiver is made 


out, the Court will not appoint a party to. 


the action as Receiver unless by consent or 
unless there are special circumstances jus- 
tifying such appointment. Halsbury’s 
Laws of England, Vol. 24, para. 674. 
There can be no doubt that this was 
a fit case for the appointment of a 
Receiver. Rais Ghulam Mahomed who had 
the, confidence of all the parties and who 
managad the estate upto March 1924 was 
dead. Such little work as was required to 
be attended to during the cultivation season 
was very probably looked after by the 
numerous kamdars*and clerks who worked 
during the lifetime of Rais Ghulam 
Mahomed. According to respondents Nos. 1 
and 2, Abdul Kayum advancéd over a lac 
of rupees to the’ haris during the interval. 
Possibly the appgllant has also incurred 
certain expenses. Whether Abdul Kayum, 
and after his Meath respondents Nos. 1 and 
2 retained effective control and management 
of the property er not, there can be no 
doubt that it was essential that a Receiver 
should be appointed to prevent the un- 
seemly scramble over this year’s crops, its 
unnecessary waste, and possibly the break- 
ing of heads of the haris who favoured and 
supported the possession of one side or the 
other. < 

Mr. Elphinston has drawn our attention 
to the-case of Govind Narain Rao v. Val- 
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labhrao (1). As observed by Sir Norman 
Macleod at page 218*, there is no doubt that 
a plaintiff asking for the appointment of _ 
a Receiver must prove that prima facie he 
has an excellent-chance of succeeding and 
that the property in the possession of the 
opposite party is in danger of being wasted. 
In that case the plaintiff's right toa share 
in the business carried on by the defendant 
for several years, was denied. This busi- 
ness seemed to be thechief item in respect 
of which, the Receiver was being sought. 
.The agricultural holdings which were the 
subject-matter of the suit, were not extensive 
and were also admittedly in the possession 
of the defendant. | 
The rigkt of respondents Nos. 1 and 2 to 
a certain share is not disputed, and till 
recently the father of respondents Nos. 1 
and 2 and not the appellants had the 
effective management and control of the 
property. Govind's case (1) has, therefore, 
no application. ` 
The appellants themselves considered it 
necessary to have an ad interim Receiver 
appointed, and the Court was justified in 
making the Rule absolute, though it thought 
fit to substitute a disinterested person asa 
Receiver in place of appellant No. 1. Mr. 
Elphinston has urged that the appellant . 
No. Lisa member of the Legislative Council 
and a fit person to act as a Receiver and that 
the appointment of a stranger is a slur on 
him. He has also attacked the bona fides of 
this suit and the receivership application 
on the ground that it has been inspired by 
‘certain evil minded persons who have con- 
“trol over respondent No. 1, whois said to 
de a youth 18 years old. Respondent 
No. 1 has, on the other hand, challenged the 
business capacity of the appellant toact as 
Receiver, has urged that he is a debtor to 
the estate, and the cause of the whole dis- 
ePtte, having refused to partition the share 
of his branch of the family leaving the males 
and the females ef the other branch to settle 
their scores. ° 
Weare not at présent concerned with the 
dauseg which have led to this suit or the 
merits and the demerits of appellant No. 1 
to act as Receiver. Prima facie the appel- 
lant being a.party to the suit could not act 
asa Receiver. It was within the discretion 
of the lower Court to appoint him as Receiver 
only if special circumstances existed to 


warrant such appointment. His being a 
(1) 55 Ind. Gas. 827; 22 Bom. L. R. 217. a 
*Page of 22 Bom. L, R—[Ed.] 
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member of the Legislative Council or his. 
dignity being offended can hardly be said 
to be such special circumstances within 
the rule contemplated by Sir Jessel, M. R., 
In ye Lloyd Allan v. Lloyd (2). The fact 
that the Receiver appointed in the case was 
a member of the firm of Solicitors and was 
interested only in his capacity as such does 
not seem to have been urged as a good 
ground for his retention. The power of 
this Court to interfere with the discretion 
exercised by the lower Court is limited. 

It hag been further urged on behalf of 
the respondents and very rightly, that such 
possession as they had at the date of this 
suit has been disturbed by the appellant 
No. 1 getting himself appointedes interim 
Receiver and the appellants have, therefore, 
by their conduct made it impossible for 
the Court to order interim stay the effect 
of which would be to’ continue him in 
possession and to oust the respondents from 
their possession. 

- Certain technical objections were raised 
by the learned Counsel for the appellants 
which require but a passing notice, The 
fact that Musammat Fatma is not a party 

. to the suit cannot affect the jurisdiction of 
the Court to appoint a Receiver. She was 
never in actual possession of the estate and, 
therefore, is not being disturbed from her 
possession. This defect can easily be cured 
by her joinder without prejudice to the con- 
tention of the respondents Nos. 1 and 2 that 
she has no claim to the property and that 
her claim, ifany, is Statute barred. 

The ground that the application was for 
the appointment of Receiver of the standing 
crop or of this year's crop and not of the 
property in suit is again, if borne out by the 
record, too technical. The Court was com- 
petent to appoint a Receiver of the property 

“in suit,and has done so, If there was 
any technical defect in the drafting of thee 
application, it has not prejudiced any party. 

No grounds have been wrged against the 
Deputy Collector, whois a high Government 
Official having no interest in either party 
acting asa Receiver and may savely continue 
to act pending this appeal. f 

As stated above .we are not at present 
satisfied that the order of the lower Court 
is so improper or that the appellants will 
be seriously prejudiced as tg warrant our 
staying the order of the lower Court at this 
stage. 


(2) (1879) 12 Oh, D . 447; 41 L. T. 171; 28 W. R. 8. 
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Without limiting our right to vacate the 
order of the lower Court or to modify it*by 
appointing some other person as Receiver or. 
as joint Receiver after all the parties are 
properly before, us, we order that the appli- 
cation for injerim stay of the lower Court's 
order be dismissed with costs, and that the 
Receiver do proceed to manage the estate 
peuding the ‘disposal of this appeal. The 
appeal should be fixed for hearing at an 
early date. 


Z. K. Order. accordingly. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SEoonD CIVIL APPEAL No. 248 oF 1924. 

April 20, 1925, 
Present:—Mr. Ashworth, A. J. C. 
Munim SHER KHAN AND ANOTHER— 
PLAInTIFFs—A PPELLANTS 
versus ` 
MISRI LAL AND ANOTHER—DEFSNDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 54, 
90, 92—-Execution of decree—Sale confirmed—Suit to 
set aside sale, maintainability of—Fraud, proof of— 
Property sold at low price--Presumption—Notice of 


sale. 

The fact that the property putup to sale at an 
auction in execution of a decree has fetched a price 
smaller than its value does not raise a presumption of 
fraud. ii f 

Where an auction-sale has been confirmed a suit 
cannot be maintained by the judgment-debtor to set 
aside the sale on account of fraud. . 

No notice other than the publication of the sale pro- 
clamation in the manner provided for by r. 54 of O. 
XXI of the C. P. O. is required by law to be given of 
an intended auction-sale, 


Second appeal from an order of the Sub- 
ordinate Judge, Unao, dated the 29th Feb- 
ruary 1924, confirming that of the Munsif, 
Safipur, District Unao,e dated the 30th 
October 1923. > 

Mr, A. P. Nigam, for the Appellants. 

Mr. A. P. Sen, for the Respondents. 

JUDGMENT .—This‘ssecond civil appeal 

arises out of a suit to set aside a esale 
held in execution of 4 decree passed 
against the plaintiffs on the ground of fraud. 
‘The fraud alleged in the plaint is that the 
defendanés after getting plaintiff's share 
proclaimed for sale fraudulently and cun- 
ningly tried to stop purchasers from coming 
on the date fixed for sale. No attempt has 
been made to support this allegation. The 
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fact, that the property may have fetchéd a 
< smfller price than that it was worth raised 
no presumption of fraud. Itisalleged that 
_the plaintiffs did not get notice of the sale. 
Apart frôm the fact “that no notice other 


- than the publication of the “sale proclama- . 


tion in the manner provided for by O. XXI, 
r. 54 is required by law itis preved that this 
allegation of the plaintiffs is false as he has 
actually signed the sale proclamation certi- 
ficate. Apart from the merits’'of the case 
both the lower Courts have pointed out that 
under O. XXI, r: 92 no suit for setting aside 
the wale would lie inasmuch as the Court 
had made an order confirming the sale. 


The ‘appeal is, therefore, dismissed with ; 


costs. 

‘The certificate that the ian for 
second civil appeal were good have been 
signed by Puttoo Lal Pleader. He has not 
appeared to support the appeal and it would 
appear to me that the certificate ‘is a false 
one and that any Pleader of this Court 
should have known that the grounds were 
not good. , w A 

Z. K. Appeal dismissed. 


~ 


BOMBAY HIGH COURT. 

, First OIvIL APPBAL No, 366 or 1924. 
February 17, 1925. 
Present:—Sir Norman Macleod, Kr., Chief 
Justice,and Mr. Justice Coyajee. 

Toe VIRAMGAM SPINNING 
MANUFACTURING COMPANY, 
Limitsp—APPELLANT 
VvETSUS - 

Tun INDUSTRIAL BANK oò , 
WESTERN INDIA, LIMITED—-RESPONDENT. 

Companies Act (VII of 1913), ss. 158, 202—Schemes 
of reconstruction--Ordéer made on application of Com- 
pany-—A ppeal, whether lies. 

It is only when an order is made under- s. 153 of the 
Companies Actin the course of a liquidation by the 
Court, that an appeal, lies against the order under 
B. 202 of the Act. ~ An order made under s. 153 on the 
appltcation of the Company itself which is not in the 
course of being wound up is not appealable. 


First appéal against the decision of the 


- District Judge, Ahmedabad, in Miscel- 
janeous Appeal No. 134 of 1924. o 
Mr. Binning (with him Mr. Ratanlal Ran- 
chhodas), for the Appellant. 
Mr.G. N. Thakur (with him Mr. M. K. 
Thakore), for Respondent No, 1. 
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JUDGMENT.—We think that ‘this 
appeal is not competent as the order was 
made by the District Judge, not in the 
winding-up of the Company, but on the 
application of the Company itself. Theré 
are two classes of orders which can be made 
under s. 153 of the. Indian Companies Act, 
the first, while the Company isin existence, 
which can be made on.an application either 
by the Company or by. a creditor or by a 
member of the Company, the second after | 
a winding-up order has been made, which 


. can be made on an application by the liqui- 


dator. Itis only if the order is made in | 
the course of the liquidation by the Court 
that an appeal lies under s. 202 of the Act. 
As this order was made on an application ` 
by the Company, which is not in the course. 
of being wound-up, there is no provision 
in the Act which provides for such an order 
being appealable. The appeal, therefore, 
must be dismissed with costs in favour of . 
respondent No. 1. : 
ZK Appeal dismissed, . 


pe . ri 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
“First Cin Aperan No. 42 or 1924, 
May. 27, 1925, | 
Present:—Mr. Simpson, A. J. ©., and 
Mr. Gokaran Nath Misra, A. J. O. 
Bibi JAI KISHORI—PLAINTIFF— | 
APPELLANT 
ka ~ versus 
Niit ALI AHMAD KHAN alias 
‘ SHAHENSHAH BAHADUR . 
AND OTHERS—DEFENDANTS— RESPONDENTS, 
* Minor—Deed executed by minor representing himself 
. be major—Burden of proof --kiuhiummatan Law— 
"Shia Law—Age of puberty, what is--Marriage con- 
tracted by father—Option of puberty—Appeal—Oral 
evidence, estimate ofèe—Trial Court, opinion of, value 
of-—-Age—Statement by woman asto her age, value 
OF: 5 5 ` l 
e When a deed is executed by a person’ who alleges 
himsel? to be a major at the time of execution, a heavy 
burden_ rests upon him, or his representatives, when 
they set up the defence of minor ity. It is not enough 
that they leave the matter in doubt. They must 
satisfy the Court beyond reasonable ‘doubt that the 
minority is a fact. [p. 109, col. 2 
Under the Shia Law nine is regarded as the age of ` 
puberty fora female, but there is no authority for 
regarding ‘nine as the’ age of discretion and a girl of 
nine would never be allowed to contract herself - in , 
marriage. Under the Muhammadan Law there is no 
option of puberty when a girl is contracted in mari 
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age by her father anymore than when she contracts 
herself. [p. 112, cols. 1 &2.] 

Where a Trial Court records its opinion, from ob- 
servation of a witness in Court, as to the credibility or 
otherwise of the witness, the Appellate Court would 
attach great weight to such opinion. [p. 112, col. 2.] 

It isnot to be expected thata lady would be 
absolutely accurate in stating her age, whether in 
conversation or in a formal document. Very few 
ladies really know their own ages accurately and they 
have a natural desire to wish to be thought younger 
than they are. [p. 113, gol. 1.] - 


Appeai froma decree of the Subordinate 
Judge, Mohanlalganj, Lucknow, dated the 
30th April 1924. : 

Messrs. Mamat Ullah and M. L. Tewari, 
for the Appellant.: 

Messrs. Ghulam Hasnain Nagavi, M. 
Wasim for Messrs. A. P. Sen, He K. Ghosh, 
G. D. Khare, Abid Husain, Haider Husain, 
and Salig Ram, for the Respondents. 


JUDGMENT.—This is a first appeal. 
The plaintiff, Bibi Jai Kishori, is the 
appellant. The suit is one to recover 
Rs. 32,632-7-9, principal and interest 
on the basis of a simple mortgage-deed 
for Rs. 7,000, dated 13th April 1908, re- 


payable in five years with compound 
interest at l4-annas per cent. per 
month, with half-yearly rests. The 


mortgagors were two brothers Bagar Ali 

Khan and Ali Ahmad Khan. Their father, 

now deceased, was Kasim Ali Khan, and 

their mother, now deceased, was Musam- 

mat Rais-un-nisa. There was a daughter 

younger than “ these two, named Askari 

Begam. Sheisdefendant No.5. And there 

was a fourth child, the youngest, Jafar, 
Ali Khan, Baqar Ali Khan is dead. The first 

defendant is Ali Ahmad Khan, one of the 

mortgagors but he has sold the whole of 
his interest to defendant. No. 6 on 19th 

December 1921 dor Rs. 25,000. Defendants 

Nos. 2 to 4 are the heirs of Baqar Ali Khan, 

Defendagt Ng. 5 has pleaded that the pre- 

perty in her possession was not included in® 
the mortgage-deed and that she is a bona fide 

purchaser for value frof an ostensible 

owner. Defendant No. 7 Amjad Ali Khan 

is a brother of Kasim Ali Khan and 

is thusan uncle of the mortgagor8. He 

sets up a title paramount to the mort- 

gage. 

The main defence raised in’the suit was 
that the mortgagors were minors at the 
time when the deed was executed, and that 
the contract is accordingl¥ void. This 
contention was upheld in the Court of Trial. 
For the plaintiff it was urged that even if 
tue mortgagors were in fact minors, they 
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fraudulently represented themselves toebe 
majors, and were estopped from raising the 
plea of minority now. The learned Sub- 
ordinate Judge held that, althowgh there 
was fraud, the minors themselves were 
not parties ge the fraud, which was the act 
of their father, and that, therefore, there was 
no estoppel. ® ; 

We do not propose to decide the question ` 
of law. We find that the defence has fail- 
ed to prove that the mortgagors were in 
fact minors at the date of the mortgage. 
There is nodoubt a considerable’ mass of 
evidence tending to show minority, but 


“ when it is analysed there is nothing which 


appears to be really trustworthy, while 
there are certain facts which go to show 
that it is actually false. When a ceed is 
executed by a person who alleges himself 
to be amajor at the time of execution, a 
heavy burden rests upon him, or his repre- 
sentatives, when they set up the defence 
of minority. It is not enough that they 
leave the matter in doubt. They must 
satisfy the Court beyond reasonable doubt 
that the minority is a fact [See Raja of 
Deo v. Abdullah (1).] 
The evidence for minority is as follows:— 
Defendants’ Ex, A-1 is an application 
putin by Kasim Ali Khan to be appointed 
guardian of the person and property of 
his four children. In the application the 
exact dates of brith of all four were given 
as Faas a 
awab Mohammad Bagar Ali Kh Or 
ES February 1891. 8 galah 
awab Ali Ahmad Khan, born 1 - 
cember 1892. X EMR 
oo Askari Begam, born 28th March 
Nawab Jafar Ali Khan, born 15t - 
ber 1895. e near 
rcs See dates are correct 
i an would not reach his jori 
till llth February 1912, and, at oe 
he would be a minor on 13¢h April 1908, 
when the deed was executed. These dates 
rest primarily on the statement of the father 
Kasim Ali Khan, who.put this application 
in, and the first argumen against the tor- 
rectness of the dates is the fact that Kasim - 
Ali Khan was a tricky man, whose deal- 
ings with his property were tortuous, It 
is admitt€d that he made many mis-state- 


then Baqar 


“io : 


“memts. Indeed, the history of the transac- 
tions relating tothe property can only be 
explained on a theory of repeated frauds on 
the part of Kasim Ali Khan. 

The property mortgaged consists of the 
shares of Baqar Ali Khan ande Ali Ahmad 
Khan in the village of Jamyssi together 
with a house in Lucknow. ‘his property 
was inherited by Kasim Ali Khan from his 
mother Amir Ali Mahal, who was one of the 
widows ofthe last King of Oudh. He trans- 
férred it to his wife by means of two deeds 
of gift, dated 9th February 1892, by which 
he conveyed the entire village of Jamwasi, 
and 10th -August 1899, by which he con- 
veyed the house property in Lucknow. The 
consideration for the first conveyance is set 
, out as being three receipts for Rs. 10,000, 

Rs. 4,000 and Rs. 3,000, It is unlikely that 
this money was actually paid. A wife is 
not likely to begin by advancing these 
sums to her husband, without any sort 
of security, and then suddenly to obtain 
in exchange a much more valuable property. 
Probably Kasim Ali Khan’s intention was 
to retain control of the property while he 
transferred the legal title to his wife, in 
order to defeat actual or possible creditors, 
This view is borne out, as we shall see, 
by a statement in the application for guar- 
dianship. On 21st June 1902 Musammat 
Rais-un-nisa executed a deed of gift of the 
village Jamwasi and of the house in suit to 
her four children, in proportion to the 
shares which they would have inherited 
under the Muhammadan Law. She exempt- 
ed certain, sir plots, The consideration 
was represented as being certain jewels 


presented by the ehildren to their mother.. 


This conveyance in also suspicious. We 
know that Musammat Rais-un-nisa had 
become liable to pay up a certain’ decree, 
and it is probable that the conveyance was 
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portion of the said property, but since no 
one would purchase from the minors with- 
out the sanction ofthe Court, this applica- 
tion is made for the declaration of. the 
guardian and sanction to sell a portion of 
the said property.” ; 

The statement that the father transferred . 
the property is not true. It was the mother 
who made this transfer. The statement of 
the prior charge is probably not true either, 
We donot know of any such prior charge. 
The statement that the object of the ap- 
plication was to induce somebody to buy 
the property is probably true. But in face 
of the previous transactions it is impossible 
to attach much weight to the statements 
made by Kasim Ali Khan. If, as we are 
inclined to believe, Baqar Ali Khan was 
approaching his majority at the time this 
application was made, there were reasons 
which may have operated on the mind of 
Kasim Ali Khan, to understate the age of 
his children. The first was that, if he still 
regarded the property as his own, and in- 
tended to retain control of it, then the youn~ | 
gerhe made out his children, the longer 
his authority would last. The other is-that 
if Bagar Ali Khan was represented in the 
application to be- very nearly a major, it 
was quite probable that the learned District 
Judge would send for Baqar Ali Khan in 
order to hear whether he had any objection 
to the grant of a certificate which would 
have the effect of postponing his majority 
by three years. If Baqar Ali Khan was a 

e child of twelve and the other three children 
were younger, this course would not be 
taken. This is our answer to the argument - 

that Kasim Ali Khan could have had no 
motive for understating the age of his child- 
ren at the time when he miade the applica- 
etion. ` ° 

e The next document sheds some light on - 


made in order tg defeat the decree-holder.® the methods pursued by this family in 


The legal title having passed to the chidren, 
it became nécessary for Kasim Ali Khan 
to obtain a certificate of guardianship 
in: order to keep the control of the 
property in his own hands, It has been 
argued that heeneed not have done so, 
“ because ås a father he would have been the 
natural guardian of the property of his 
children, but we find in the application it- 
self the following paragraph (k) printed at 
page 8, part IN:— 

“That the father,transferred the property 
to the minors subject to a prior charge, 
which he wishes to pay off by the sale of a 


dealing with their property. It is printed 
in the-AppendiX. Parties are agreed to let 
it stand as part ofthe record. It will be re- 
«membered that when Musammat Rais-un- 
nisa gifted the village of Jamwasi to her 
children she exempted certain sir plots. 
She now proceeds to sell these plots for 
Rs. 2,000 to Dildar Ali. This Dildar Ali 
was her own karinda and he in his turn 
transferred these plots to Baqar Ali and 
Ali Ahmad for Rs. 4,000. This sale-deed 
bears the same date as the mortgage-deed 
in suit, and it was executed in order to 
furnish the mortgagors with a title to the 
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sir plots. Nevertheless, two years later on 
9th April, 1910 Musammat Rais-un-nisa 
sells the same sir plots over again to her 
husband’s brother Amjad Ali Khan. In 
the meantime certain things had happened. 
The sir lands had been attached in execu- 
tion of a decree against Rais-un-nisa. Also 
the Court of Wards had taken over the 
estate of the miners. The Court of Wards set 
up the two conveyances by which the pro- 
perty passed from Rais-un-nisa first to Dildar 
Ali and then tothe minors and the Sub- 
ordinate Judge had dismissed the objec- 
tions of the Court of Wards, holding that 
the position of the objector was not bona 
fide. e 

Similar to this is another transaction. It 
is plaintiff's Ex. No. 2, printed at page 68, 
part III. This isa mortgage of the house 
in suit executed by Rais-un-nisa in favour 
of one Bhagwan Das on 4th “September 
1907. She ignores her transfer of the year 
1902 to her children, and. asserts herself 
to be still the owner of the house, She pro- 
ceeds to mortgage it for Rs. 1,000 and it 
is significant that the mortgage-money is 
partly realised by the payment of a debt 
due by her husband Kasim Ali Khan, 
` On 28th August 1908, Kasim Ali Khan 
resigned his guardianship on the ground 
_ that he intended to proceed to karbala on 
pilgrimage. His resignation was accepted 
on 7th November 1908, and, on 16th 
November 1908, his wife Musammat Rais- 
un-nisa applied for guardianship. A cer- 
tificate was granted to her on 18th De-» 
cember 1908. We are unable to attach 
any independent weight to the dates of 
birth which were given in this application 
and certificate. It isin evidence that they 
were copied froth the previous certificate, 
and it was natural that this should b 
done, ° >» 7 


On 12th May 1909 a notification appeared” 


in the Gazette that the Court of Wards 
proposed taking over the property of these 
minors, No doubt this action by the Court 
of Wards is evidence of the fact of mipority, 
but it would be easy to attach too much 
weight to it. Enquiries on the subject of 
the children’s age would natyrally be ad- 
dressed, in the first instance, to their parents. 
Kasim Ali Khan would produce the certifi- 
cate of guardianship of the year 1903, and, 
unless the suspicions of the Court of Wards 
were in some way aroused, the father's 
statement backed by a certificate six years 
older, would probably be reckoned sufficient, 
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It is not in evidence who moved the Ceurt 
of Wards, or why they took the estate over. 
It appears that they released it in afew 
months. There are also entries’ in the 
revenue papers? The earliest of these sets 
forth that WMhider an order, dated 7th Decem- 
ber 1903, Bagar Ali Khan minor, under the 
guardianship of Kasim Ali Khan, becomes 
lambardar in place of Musammat Rais-un- 
nisa. This was natural after Rais-un-nisa’s - 
conveyance to her children and the ap- 
pointment of Kasim Ali Khan as guardian, 
The khewat of the year when the-document 
in suit was executed shows the mutation 
consequent on Dildar Ali's conveyance to 
Baqar Ali and Ali Ahmad. It shows them 
as minors under the guardianship of Kasim 
Ali Khan. This would have been of some 
importance if it had been in existence at 
the time the deedin suit was executed, 
for then it might be said that the mort- 
gagees ought to have consulted the revenue 
papers, where they would have known on en- 
quiry whether the mortgagors were majors 
orminors. But the orderis dated 11th Decem- 
her 1908, some time after the deed in suit. 
lt will be remembered that Dildar Ali's 
transfer was of the same date as the mort- 
gage, and could not, therefore, have been 
the basis of an earlier mutation of names. 
This revenue paper may afford some slight 
evidence of minority, but it affords stronger - 
evidence of the crooked ways of Kasim Ali 
Khan. The revenue papers also furnish no 
independent evidence of minority. All these 
entries could have been procured by the 
use of the original certificateof guardian- 
ship, or with the second certificate in favour 
of Musammat Rais-un-niga, 

From the shifting sand of the allegations 
and transactions of the parents, we turn 
with relief f a piece of solid evidence 
consisting of the endorsement made by the 
Sub-Registrar on the dged in suit at the 
time of registration. Both executants were 
present. ‘The endorsement rêng :— 

“Nawab Ali Ahmad Khan stated his age 
to be 21 years. In my apinion he is more 
than 18 years old and was found majoy in 
every way.” ° 

Now according to the dates given in the 
application this young man was then 15 
years and,4 months. It appears to us im- 
possible that this should have been his real 
age. He himself asserted to the Sub-Re- 
gistrar thathe was 21.. The Sub-Registrar 
doubted whether he was so much, and not 
knowing of the Judge's certificate, he ad. | 


. ite 


dresged his mind to the question whether 
he was 18 or over, and on this point 
he felt no doubt, and he recorded that, in 
his opinion, he was more than 18 years 
old. That the Sub-Registrar should have 
formed such an opinion if the’eeal age is 
15 years and 4 months is impdssible. On 
the strength of this evidence, therefore, we 
must reject the exact date ‘given in the 
application for guardianship with regard 
to Ali Ahmad and once we have done this, 
the evidence on which the defendants rely 
falls to pieces like a house of cards, for if Ali 
Ahmad wasin fact three or four years older 
than his father represented him to be, then 
Bagar Ali Khan is older still, and the age 
of the daughter Askari Begam, who is. 
represented as two years younger than Ali 
Ahmad, comes to agree very well with her 
-father-in-law’s evidence. 

Mohammad Jafar Husain Khan is a ‘res- 
pectable witness. He is the father-in-law 
of Askari Begam, sister of the two mort~ 
gagors. He has given the date of his 
son's marriage both as November 1905 and 
November 1903. It is, however, common 
ground of the parties that the true date is 
12th November 1903. If the dates in the 
certificate of guardianship are correct, 
Askari Begam was then nine anda half. 
This is an unusually early age fora Muham- 
madan girl of good position to marry, but 
the matter does not stop there. This 
witness says that Askari Begam contract- 
ed the marriage for herself, being of the 
age of discretion. The witness says that 
he was told at that time that she was 
15. He did not himself see her until she 
came to his house after marriage, but 
then she appeared to him to be about - 
14 or 15 years of age, and about a 
year and ahalf after she gawe birth-to a 
child. Now this evidence appears to us 
particularly weighty, because it is evi- 
dence not merely of an opinion formed ofthe 
age,and perhaps dimly recollected after so 
many years; on the contrary if is evidence 
of a transaction whjch could not have taken 
place if the child had been only nine years 
old. “No doubt there is authority for the 
propositior® that Shia Law regards nine as 
the age of puberty, but there is no author- 
ity for saying that any one regards 
nine as the age of discretion, or that 
a girl of nine would ever be allowed to 
contract hereself ih marriage. It has been 
suggested that the child might contract 
herself in marriage in order to get rid of 
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the option of puberty. But this is not so. 
There is no option of puberty when a girl 
is contracted in marriage by her father 
any more than when she contracts herself. 
There is no reason why thisform should be 
adopted if the child was really only nine. 
Moreover, this witness has no motive to 
mis-state the facts. His daughter-in-law 
still possesses some interest in the property, 


which she stands to lose if the plaintiff 


succeeds. The Court that heard the witness 
did not disbelieve him, but in face af other 
evidence, which appeared toit more weighty 


that it does to us, the Court attempted to re- 


concile his evidence with that of the defend- 
ants, by pague suggestions, which it is 
unnecessary to discuss here. 

Against this oral evidence of the plaintiff, 
there are several defence witnesses, but the 
Court of Trial did not attach much weight 
to any of thém, except to D. W. No. 3, Abbas 
Mirza, who is the father-in-law of Bagar Ali 
Khan. The marriage took place on 10th 
September 1907. This witness gives evi- 
dence that on that date Baqar Ali Khan 
was 163 years old. His own daughter he 
says was 18 years and one month old at 
that time. The witness was prepared to 
accept so much disparity of age, but he 
wished to see the boy in order to satisfy 
himself that the disparity was not greater. 
Accordingly he says he did see the boy, and 
that Kasim Ali Khan showed him the cer- 
tificate of guardianship, which, however, the 
witness could not read, and he was satis- 
ed. We should not have been disposed 
to attach great weight to the evidence of 
pis witnèss because heis highly interested. 

e is acting on behalf of defendants Nos. 2, 
3and4. But the Court of Trial has recorded 
its opinion, from observatidn of the witness 
in Court, that he is a truthful witness, and- 
we are always disposed to attach great - 
“weight on such a point to the Court that 
heard the witness. But, it is to be noted 
that the Court considered that the witness's 
knowledge was based on a statement by 
Basim Ali Khan. That is, the Court 
attributed no particular weight to the wit- 
ness’s own observation of the boy. A state- 
ment by Kasim Ali Khan appears to us to 
carry no weight at all. If he nad-given wron g 
ages in his application for, guardianship, 
he might find it necessary to stick to the 
same statement in other transactions. Again, 
applying the same test to this witness which 
we applied. to Mohammad Jafar Husain 
Khan, we find that though the allegation is 
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in favour of the defendants, the transaction 
is in favour of the plaintiff. The marriage 
did take place. Baqar Ali Khan was believ- 
ed to be- old enough for the bride. lt 
did not concern anyone how much older 
than -sixteen the boy might be. As the 
“witness said in  cross-examination | that 
if Baqar Ali Khan had been 21 that 
would have been no objection to the 
marriage. 

We are not impressed by the argument 


based*upon the two deeds in which Musam- 


mat ~-Rais-un-nisa described herself to be 
28°in thé year 1902, and 33 in the year 
1907. It is not to be expected that alady 
would bé. absolutely accurate in stating 
her age, whether in conversation’ or in a 
formal document. Very few ladies really 
know their own ages accurately and they 
have a natural desire to wish to be thought 
younger than they are. We cannot accept 
a ‘recital by Musammat Rais-un-nisa in a 
deed as establishing the fact of her own 
age on so strong a foundation as to support 
an inference with regard to the minority of 
her children. 2 

- We have given our careful attention to 
all. the evidence, which weighed with the 
Court of Trial, but we are not satisfied that 
the two executants were minors at the time 
of execution. On-the contrary we think 


it is quité probable that they were majors.. 


This finding of fact is sufficient to dispose 
of the appeal and it becomes unnecessary 
to consider the questions of law, which 
would arise if we were to find in fact that 
the éxecutants were minors. 

We allow the appeal. 
back to the Court of Trial for decision of the 
remaining isgues. These relate to the de- 
fences sêt up by défendants Nos. 5, 6 and 7. 
The a pellant will get costs of the appéal, 
but which” of the defendants are to "pay 
these costs will be- decided by the learned 
Subordinate Judge wheia he decides the re- 
maining issues. 

. As regards the cross-objections of respon- 
dent No. 7 the issues that 
respordent have not been decided. We, 
therefore, return .the case without passing 
any. order on these cross-objections. If he 


is dissatisfied with the new decree which’ 
thé Subordinate Judge will L pasg he can ap- 


peal against it, 


vZ: K, Appa allowed. 
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CALCUTTA HIGH COURT. | 
APPEAL FROM APPELLATE DECREE ' 
No. 1548 or 1922. 

February 18, 1925. ° 
Present:—Jùstice Sir Ewart Greaves, 
KA, and Mr. Justice Mukerji: 
BROSQ NATH DAS CHAUDHURY 
AND OTHERS—PLAINTIFFS—APPELLANTS: 

7 versus 
ABDUR RAHAMAN MIA anp ANOTHER— | f 
DEFENDANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), 5. 49—Notice to 
quit—UOnambiguous notice, 

Under s. 49, Bengal Tenancy Act, the notict to quit 
a tenancy must be a reasonable notice having regard. 
to the nature of the-tenancy and the date of the expiry 
of the agricultural year as prescribed therein. ‘The 
notice must be read as a whole. [p. 114, cols.1 42.) 

The agricultural year of a tenancy ended with the” 
month of Chaitra. “A notice to quit called upon the, 
tenant to vacate within 30th Chaitra and to sever all’ 
connection with the land from the Ist Baisakh. The 
month of Chaitra, however, had 31 days in that year: 

Held, that the notice to quit, read as a whole, was: 
a clear and ‘unambiguous notice, notwithstanding the 
error as to the last date of the agricultural year, 
[p. 114, col. 1.] 

Appeal against the decree of the Subordi- 
nate Judge, Second Court, Sylhet, dated 
the 30th of March 1922 affirming that of 
the Munsif, Fourth C ourt at Habiganj; 
dated the 22nd of J uly 1921, 

Babu Gopal Chandra Das, 
lants. 

Babu Birendra Kumar Dey, for the” Res: 
spondents. 


for the Appel- 


J UDGMENT. . 

Greaves, J:—This is an appeal a the. 
plaintiffs- against a decision of the Second, 
Subordinate Judge of Sykhet dated the 
30th of March 1922 confirming a decision of- 
the Munsif. The plaintiffs “sued to eject: 
the defendants from their homestead and` 
certain agricultural land. The defendants, 
had no o¢cupany rights, but held under, 
a lease for one year commencing in 1814. . 
After the expiration of ene year the defend-. 
ants held over under tl A terms of the 
tenancy until the year 1322. In the yea» 
1322 the notice dated 14th Aswin 1322 was. 
prepared by the plaint?ffs and served on the - 
defendants on the 17th of Octobere The 
defence taken by the défendants was that 
they were occupancy raiyats, that no notice 
was served and that if it was served it was - 
invalid» Both the Courts have found that 
the defendants had no occupancy rightsand - 
that the. notice-was served but the First. 
Oourt held that thes notice was insufficient’ 
and also that the.nazarana-of Rs. 160 which 


‘had been paid by the defendants to the _ 


Pid 
plaintiffs must be returned as a condition 
of ejecting them. The Second Court held 
that no refund of nazarana was necessary 
but held that the notice was not sufficient, 
agreeing with the Munsif or this point. 
Hence this appeal. The noticeis addressed 
to the tenants. It states the lan and the 
boundaries of the land occupied by them 
‘and that the defendants had. been cultivat- 
ing the land under the plaintiffs, that the 
defendants had no occupancy rights and 
were tenants-at-will liable to be ejected and 
that they Ifad no -right to cultivate the 
land against the plaintiffs’ will. The notice 
further states that as the defendants had 
been mischievous and hostile to the plaint- 
iffs it was necessary to bring the land into 
plaintiffs’ khas possession and that the 
defendants were so informed by the notice 
within 30th Chait next to appear before their 
landlords or their agents and duly submit 
istafa, failing which proceedings would be 
taken against them and the defendants 
would have no connection with the above 
land from Ist Baisak 1323 B. S. Whether 
six months’ notice is necessary or merely a 
reasonable notice is necessary, in my opinion, 
the notice in question complies with all 
these requisites. The Courts below ap- 
parently were influenced by the fact that 
the notice refers to the 30th Chait and that 
in the year 1322 Chait had 31 days and that, 
therefore, the notice did not expire with 
the year of the tenancy. But we think that 
both the Courts below failed to take into 
account the effect of the concluding words 
of the notice, namely, that the defendants 
had no connection with the land from 
the Ist Baisak 1923...We think that you 
must read the notice as a whole and 
if you do so it’ was a clear or un- 
equivocal notice to quit ande expiring 
on the 3lst Chait that isto say, the end of 
the agricultural year. This, in my opinion, 
fulfils either the refuirement of being a 
reasonable notice or being a six months’ 
otice expiring with the year of the tenancy 
itself. I feel some doubt, however, whether 
the six months’ rule of English Law is 
applicable in this gountry. As has been 
pointed out in Harifulla Gain v, Benode 
Behary Mondol (1) there is no necessity to 
import into the agricultural law of this 
country the six months’ notice required in 
the case of an annual tenancy in England 
or as required here iff the Presidency J owns 


(1) 19 Ind, Cas, 557; 17 O, W. N. 932, 
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and although it is not necessary for the 
reasons which I have indicated to decide 
the point in this case, my own view is as 
that what is needed is a reasonable notice 
having regard to the nature of the tenancy 
and the date of the expiry of the agricul- 
tural year as indicated in the provisions of 
s. 49 of the Bengal Tenancy Act. 

The appeal accordingly succeeds and 
the plaintiffs will be entitled to the decree 
for ejectment which they sought in the suit 


and to their costsin all Courts. 
Mukerji, J.—I agree. 
N. H. . Appeal allowed. 


ALLAHABAD HIGH COURT. 

First APPEALS From ORDER Nos. 25 AND 26 

oF 1925. 
May 8, 1925. 
Present :—Mr, Justice Lindsay and 
Mr. Justice Kanhaiya Lal. 
ISWAR DATT UPADHIYA—Dsrenpant— 
APPELLANT 
versus 
MAHESH DATT UPADHIYA AND ANOTHER 
— PLAINTIFFS—RESPONDEN'S. 

Agra Pre-emption Act (XI of 1922), s. 12—U. P. 
Land Revenue Act (LII of 1901), $. 181—Sale in favour 
of co-sharer in patti—Partition of patti before sale, 
taking effect after sale, effect ‘of—Vendee becoming co- 
sharer wn patti by virtue of previous sale—Hight of 
preemption—Priority, determination of. 

Patti J in a village was partitioned and was divided 
into several pattis, one of the new pattis being called 
pate B. ‘The partition was contirmed by the Collector 
on 15th December 1922. On zith April 1923 B sold 
certain property in patti B to I and on lth August 
1923 G also sold a éertain property situated in patti B 
to {. M who was a co-sharer with Band G jn patti B 
brought a suit to pre-empt the sales. „d wag a Co- 
shgrer with Band Gin patti J beřore the pirtition 
but was not a co-sharer with them in patti B. I was 
a nearer heir of B and G than M : 

Held, (1) that the partition which was confirmed 
on the loth December 1923 did not by virtue of the 
provisions of 5.131 ofthe U. P. Land Revenue Act 
take*ettect gill the let July 1923 ; [p. 115, cols. 1 & 2.] 

(2) that consequently on 27th April 1923 when the 
first sale was made by Hin favourof 1,M the pre- 
emptor had no better right to take the property sold 
than I had inasmuch as at that time both parties were 
co-sharers in patti J ; |p. 115, col. 2] 

(3) that by virtue of the tirst sale I:became a co- 
sharer in the new patti B on the date when the parti- 
tion took effect and that consequently by the date of 
the second sale, that is the lutna August 1923, he had 
acquired an equal right of pre-emption with M ; [ibid.] 

(4) that both the sales having taken place sub- 
sequent to 17th February 1923, the date on which the 
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Agra Pre-emption Act came into force, the cases were 
governed by the provisions of that Act ; [ibid.] 
_ (5) that both the pre-emptor and the vendee being 
in the same class of pre-emptors, I who was a nearer 
-heir of both the vendees than M had a preferential 
right to retain the property under sub-s. (3) of s. 12 of 
the Agra Pre-emption Act. [ibid.] 
~ First appeals from an order of the Sub- 
ordinate Judge, Basti, dated the 8th Novem- 
ber 1924. 
i Mr. Harnandan Prasad, for the Appel- 
ant. ; g 
JUDGMENT.—The following pedigree 
will explain the position of the parties :— 





J AGANN ATH 
me 

( | [A asar] 
Ishwar Dat. Shyama Sada Nand Rama 
Nand Nand 

| Brij Mohan | 
Mahesh Ganesh 

Dat. 


- Dat. 

The principal defendant in the two suits 
out-of which .these appeals have arisen is 
Ishwar Dat, whose name appears in the 
pedigree above. Two sale-deeds were exe- 
cuted in his favour, one on the 27th April 
1923 by Brijmohan and the second on the 
10th of August 1923 by Ganesh Dat. 

It appears that previous to certain parti- 
tion proceedings, which are about to be 
mentioned, all these parties were co-sharers 
in a patti of Mouza Latwapur called patti 
Jagannath, , 

“A partition was begun and by the 15th 
December 1922 the partition was confirmed 
by the Collector. Under s. 131 of the Land 
Revenue Act that partition could not take 
effect till the Ist July.1923. | 

Under the arrangement which was made 
by these partition proceedings, Patti Jagart- 
nath was divided, and one of the new pattis 
erected was path bagimanda. In this patti 
bagqimanda, the pre-emptor in both suits, 
namely,Mahesh ;Dat Upadhiya, is a co-shaser 
with each of the vendors. It is admitte? 


that Ishwar Dat, the purchaser, is not a_ 


co-sharer in patti bagimanda from the date 
on which the partition takes effect. 

The Oourt of first instance dismissed 
“ both these suits for pre-emption, bing of 
opinion that the partition could not take 
effect in law up till thelst of July 1923, 
regard being had to the ‘provisions of 
s. 131 of the Land Revenue Act, Fhe Munsitf 
held thatalthough the partition proceedings 
had been brought to an end by the Col- 
lector’s order of confirmation passed on the 
15th of December, 1922, yet for the pur- 
poses of pre-emption, the previous rela- 
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tions. between the parties were still in 


- existence and did not determine until the 


partition became effective. 

We have no doubt whatever that the view 
taken by the.Munsif is correct and we 
disagree wéth the judgment of the Court 
below in the contrary sense. 

We have then to consider what was the 
situation on the 27th of April 1923 when 
the first of these two sales was made by ` 


` Brijmohan in favour of Ishwar Dat. Having 


regard tothe state of things which exist- 
ed before the partition became» efféctive, 
the plaintiff-pre-emptor had no better vight 
to take this property than the vendeehad, 
because at that time both parties were co- 
sharers in the Patti Jagannath. 

Then, -as rightly held by the First Court, 
if we come to the conclusion that the suit 
of the plaintiff must fail with regard to the 
first of these two sales, it must necessari- 
ly fail with regard to the second, because 
by virtue of the first sale the vendee Ishwar 
Dat, by the time of the second sale, i.e., the 
10th August, 1923, had become a co-sharer 
in the new paiti-paiti baqimanda. 

As regards both the sales then the posi- 
tionis this that both the pre-emptor and 
the vendee Ishwar Dat are in thesame cate- | 
gory of pre-emptors. None of the Courts 
below seems to have appreciated the fact 
that both these cases are governed by the 
Agra Pre-emption Act (XI of 1922), both 
the sales having taken place subsequent 
to the commencement of the Act, the. date 
of which was the 17th February, 1923. 

Both the pre-emptor and the vendee being 
in the same class of pre-efrptors under 
the scheme provided pye. 12, in order to 
ascertain whether there is any preference be- 
tween them we. have to refer tothe provisions 
of sub-s. (3b of s. 12. There a preference 
is given to the person wha is the nearest 
heir of the vendor, If we look at the 
pedigree, which is set owt at the head of this 
judgment, the rights of thescases are with 
the vendee, Ishwar Dat, for he is a nearer ¢ 
heir of both the vendors than is Mahesh Dat 
the pre-emptor. i 

We hold, therefore, that in neither ecase 
is the plaintiff entitled to pre-empt and we, 
therefore, allow both these appeals, set aside 
the decrees of the Courts below, and direct 
that the “plaintiffs’ claim be dismissed in all 
Courts with costs, including in this Court 
fees on the higher scale, ° 

Z. K, * Appeals allowed, - 
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APPEAL FROM APPELLATE DECREE No. 2235 | 


or 1922, 
. March 20, 1925. 
rn -—Justice Sir Ewart Greaves, KT., 
and Mr, Justice Cumfitg. 
GOBINDA CHANDRA BASAK— 
DEFENDANT No. 2—APPELLANY 


A VETSUS 
PARSA NATH NAG BISWAS- AND OTHERS 
—DEFENDANTS—RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 74—Mort- 
gage—Payment of mortgage-money by stranger, effect 
of-—Subrogation. 

A stranger paying off a mortgage-debt, even if not 
asked todo so by the mortgagor, is entitled to be 
subrogated to the rights of the mortgagee to the 
extent of the pay ment made by him, notwithstanding 
the provisions of s. 74 of the ‘Transfer of Property Act. 
[p. 117, col. 1) 

Chetwynd v. pk (1899) 1 Ch. 353; 68 L. J. Ch. 160; 
47 W. R. 209; 80 L. "T.110 and Butler v., Rice, (1910) 
2 Oh. 277; 79 i KA Ch. 652; 103 L. T. 94, relied on. 

Appeal against a decree of the Second 
Additional District Judge, Dacca, dated the 
6th of June 1922, reversing that of the 
Subordinate Judge, Fifth Court, of that 
District, dated the 18th of January 1921. 

Messrs. Basak and B. Krishna Kishore 
Basak, for the Appellant. 

Messrs. Mahendra Nath‘ Roy, Troilakho 
Nath Ghose and Jatindra: Mohon Ghose, 
for the Respondents, 


JUDGMENT. 

Greaves, J.—This is an appeal by 
the second defendant against a decision 
of “the Additional District Judge of the 
Second Court of Dacca reversing the decision 
of the Subordinate Judge of the Fifth Court 
of the same place. The suit out of which the 
appeal arises was brought by the plaintiffs 
to recover money due on mortgage execut- 
ed by defendant No. 1 .in favour of the 
plaintiffs on the 3lst January 1914. Two 
properties belonging to defendant No. 1 
were comprised in the mortgage but we 
are only concerned for the purposes of this 
appeal with “property No. 1 because no 
question arises with regard to the charge 
-in respect of property No, 2. On the 25th 
of January 1912 the first defendant mort- 
gaged property No. l to defendant No. 3 
to secure an advance of Rs. 1,000. Sub- 
sequent to this sometime in the year 1912 
“a money-decree was obtained against de- 
fendant No, 1 and in execution of the decree 
the right of defegdant No. 1 was put up 
for sale. This right of course at this time 
was an equity of redemption in the pro- 
perty subject to the mortgage created in 
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favour of defendant No. 3. At the execution- 
sale the equity of redemption in property 
No, 1 was bought by defendant No. 2 on 
the 10th May 1913 fora sum of Rs. 30. 
We are told that the value of the property 
free from mortgage amounted to Rs. 4,000 or 
Rs. 5,000. Anyhow Rs. 30 was an inadequate 
price if the property was free from encum- 
brance. The sale was confirmed on the 
llth June 1913 and from this time forward 
defendant No. 1 had no interest in the 
property No. I. Nevertheless on the 31st 
January 1914, he purported to mortgage 
both properties Nos. l and 2 to the plaintiffs 
to secure asum of Rs. 2,000. Rupees 760 
were paid at the time of the execution 
of the mortgage to defendant No. 1 and 
the balance of Rs. 1,240 was left in the 
hands of the plaintiffs. Subsequently this 
money was withdrawn and as the lower 
Appellate Court has found was taken 
to defendant No. 3 by defendant No. 1 
accompanied by an officer of the plain- 
tiffs and the money was applied in 
reduciug the sum due on the original 
mortgage in favour of defendant No, 3. 
The whole of the charge was paid off with 
the exception of sum of Rs, 60 and on 
the 12th March 1917 in consideration of a 
sum of Rs. 87 paid by the plaintiffs to 
defendant No. 3a kabala was executed by 
defendant No. 3.in favour of the plaintiffs. 
Thereby defendant No. 3 purported tosell 
‘to the plaintiffs his interest in the. original 
mortgage-bond of the 25th January 1912 
‘for a consideration of Rs. 87. Under these 
circumstances the suit was brought by the 
plaintiffs to recover the money which they 
had paid to defendant No. 1 and . which 
had been applied pro tanto in the reduction 
of the mortgage-debt to defendant No. 3. 

* Now the argument urged before us is that 
628 on the 31st January 1914 the defendant 
“No. lhad no interest in property No. 1, the 
provisions ofs. 74of the Transfer of Property 
Act have no application and that according- 
ly the plaintiffs being strangers are not 
éatitled to be subrogated tothe rights of 
defendant No. 3 by virtue of his mortgage ` 
in respect of his property otherwise than’ in 
respect of the sum of Rs. 87 which had 
been paid by the plaintiffs on the 12th 
March 1917 and‘in respect of which the 
kobala of thak date had been executed and 
that is the real point which arises for our 
decision in this appeal, namely, whether 
a stranger, notwithstanding the provisions 
of s. 74 of the Transfer of Property Act 
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under the circumstances which I have in- 
dicated is entitled to be subrogated to the 
rights of defendant No. 3 in respect of the 
mortgage-debt which was paid off by the 
money of the’ plaintiffs ond secondly assu- 
ming that this is so, whether or not there 
was anything in the kobala of the 12th 
March, 1917 which prevents this principle 
being carried into effect. Nobody disputes 
that if a person at the instance of somebody 
interested in the property, the mortgagor or 
some other person, discharges the mortgage- 
debt the person who pays the money is 
entitled to stand in the shoes of the mort- 
gagor tothe extent of his mortgage for the 
amount ofthe debt that has been paid. It 
seems to methat the doctriné has been 
further extended so that a stranger who 
pays off the mortgage-debt evenif not 
asked to do so by the mortgagor is entitled 
to the same rights, that isto say, in both 
the cases, which I have mentioned, the 
Court assumes that even though there has 
been no assignment of the debtit was the 
intention of the parties that the debt should 
be kept alive forthe benefit ofthe person 
who has provided the money out of which 
the debt or a portion thereof was paid 
off. I havenot been able to discover that 
there is any actual authority to this effect 
in any of the decisions which have been 
given either in this country or by the 
Judicial Committee. Butthere is no doubt 
that the two décisions to which I shall pre- 
sently refer, by the Chancery Division in 
England have’ extended the doctring 
of subrogation toa stranger under certain 
circumstances. The first of those decisions 
is in the case of Chetwynd v. Allen (1). In that 
case Chetwynd who wasa trustee for his 
wife of certaineproperty-and his wife join- 
ed in mortgaging this property toa man 
named Tyrell. Subsequently the husband, 
Mr. Chetwynd, approached a man named® 
Mynors and asked him tomake an advance 
to discharge Tyrell’s ° debt. Mynors 
accordingly advanced the money and 
this money was applied in part discharge 
of Tyrell's debt and Chetwynd, the huSband, 
without the consent of his wife purported 
to create a charge in Mynors’ favour in re- 
spect of the sum which Mynov's had advanc- 


‘ed Clearly, he had no authority to do so 


& 


and there was no valid mortgage in favour 
of Mynors and Mynors had no interest in 
the property and was merely a stranger 


(1) (1899) 1 Ch. 354; 63 L. J. Ch. 160: 47 W. R. 200; 
80 L. T. 110. 
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although he had advanced money to bg ap~ 
plied in the liquidation of the mortgagee 
debt. But even so, Mr. Justice Romer, as 
he then was, decided that Mynom was en- 
titled to stand in the shoes of the original 
mortgageece Tyrell for the amount he had 
advanced. e This clearly laid down the 
principle that the doctrine of subroga- 
tion can be extended even in. respect 
of a stranger who had no interest in the 
mortgage property. That case was followed 
by Mr. Justice Warrington in the case of 
Butler v. Rice (2). “In that case “Mi, Rice 
was the owner ota certain property which, 
was charged in favour of a Bank to secure 
a sum of £450. The husband of Mrs. Rice 
got Mr. Butler to advance a sum of money 
out of which the chargeto the Bank was 
paid off. But Mrs. Rice refused subsequent- 
ly to execute a mortgage in favour of 
Butler and accordingly he sued. Butler, 
on these facts was a stranger and was not 
interested in the mortgage-property or in 
the equity of redemption. But notwith- 
standing that, Mr. Justice Warrington found 
that. he was entitled to stand in the shoes 
of the Bank for the amount which he had 
advanced to pay off the charge to the Bank. 
This again is an authority for the proposi- 
tion which I have indicated with regard to 
the rights of a stranger who has paid money 
which has been applied in the liquidation 
of the mortgage-debt. Consequently, it 
seems to me that if you apply the principle 
of these cases to the facts of the case*be- 
fore us the plaintiffs are entitled to stand 


.in the shoes of defendant No. 3 for the 


amount of their advance in sé far as that 
amount has been paid in reducing the 
amount dueon the mortgage. The only 
difficulty is whether one can infer from the 
kobala of the 12th March 1917 that any 
intention was negatived thereby to keep 
alive the mortgage in favour of the man 
whose money had been #pplied in reducing 
the mortgage-debt. Now éhe “document 
is a very inartistic document. It first 
of all refers to the fact that defendant No.3 
the mortgagee had received from certain 
realisations some sums gn account of* the 
mortgage. It does not refer to the fact that 
this sum had been provided by money of 
the plaintiffs and in consideration of a sum 
of Rs. 8710, he purports to convey the 
interest of defendant No. 3 to the plaintiffs 
in the mortgage-bond. We think that there 
is no doubt that if tHe document is read 
(2) (1910) 2 Ch. 277; 79 L, J. Ch. 652; 103 L. T. 94, 
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literally it was a conveyance of the interest 
at the date of the -conveyance of defendant 
No. 3 in the mortgage-bond the -nly in- 


_ terest at that time, having regard to the. 
. previous payment, was to receive asum of 


Rs. 87. But we think that yousenust take 
the transaction asa whole ande I do not 
think that this document, if it bears the 
narrower interpretation which I indicated; 
necessarily negatives the idea that it was 
the intention of the parties that the mort- 
gage should. be kept alive for the benefit 
of the płaintiffs who had provided the 
“money. 
. Consequently, we think that the decision 
of the District Judge was right and that 
the plaintiffs are entitled to the relief 
which he has given and this appeal accord- 
ingly fails and is dismissed with costs. 
Cuming, J.—I agree. 
2. K. . Appeal dismissed: 


nn 


ALLAHABAD HIGH COURT. 
` LETTERS Parent Apprat No. & oF 1922. 
July 13, 1923. 
. Pwresent:—Justice Sir P. C. Banerji, KT., 
: Acting Chief Justice, and Mr. Justice Ryves. 
SIDHARI RAM-— PLAINTITF— APPELLANT 


= VETSUS 
Dr. GARGI DIN—DEFENDANT— 


: RESPONDENT. 

Mortgage- -Sale of mortgagee rights—Suit for redemp- 
tion—Vendee, whether can resist suit~ Acknowledg- 
ment of subsisting mortgage —Limitħion Act (IX of 
' 1908), s. 19. Pra 

In a suit for redemption of a grove it appeared that 
. the original mortgage@had sold his mortgagee rights 
tothe defendant. The: sale-deed.expressly recited 
that the mortgagee had been in possession for a 
‘long time and that it was the mortgagee rights which 
were being transferred : - 

Held, (1) that the vêry fact of the mortgagee selling 
hisgights was an express acknowledgment of the 
existence ofa subsi®ting mortgage and of subsisting 

‘rights which he was competent to sell and the very 
- fact of the defendant purchasing those rights was an 
acceptance on his behalf of an existing mortgage, a 
mortgage which was in force asa subsisting mort- 
gage at the date of the sale to him ; [p. 119, col. 1] 


(2) that, therefore, the defendant had no ground for, 


resisting the redemption suit. [ibid.] 
Letters Patent Appeal against the 
ment of Mr, Justice Gokal Prasad, 
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Messrs, S. P. Sinha and U, S. Bajpai, for 
the Appellant. : : ` 

Mr. M. L. Agarwala, for the Respondent. 

JUDGMENT. —This appeal arises out 
of a suit for the redemption dfa mortgage. 
The mortgage is said to have been made 
by one Sabai in favour of Gaya Prasad 
and in the plaint it was stated that the 
mortgage had been made some time in 
1870. Sahai’s son was Kunji and the plaint- 
iff claims to be the heir of Kunji. On the 
28th of March 1908, Gaya Prasad, his bro- 
ther and his son executed a sale-deed in 
favour of the defendant, Dr. Gargidin, of 
mortgagee rights in the grove now in dis- 
pute, In that sale-deed they stated that 
they were rAortgagees of the grove of Kunji 
who was, as we have said above, the son 
of Sahai and they purported to sell their 
rights as mortgagees to the defendant Gargi- 
din for Rs. 125. They stated in the sale- 
deed that they were in possession as mort- 
gagees foralong time and that it was the 
mortgage under which they were in posses- 
sion which they were transferring to Gargi- 
din. The plaintiff in his plaint no doubt | 
gave some particular of the mortgage, but 
in the fourth paragraph of his plaint hè 
stated that the mortgage which he was 
seeking to redeem was the mortgage which 
the defendant Gargidin had purchased from 
Gaya Prasad in 1908, so that there can he 
no doubt that the mortgage which ‘the 
plaintiff sought to redeem “was the parti- 
cular mortgage the rights in which 
were sold to the defendant Gargidin by 
Gaya Prdsad, his brother and his son. 
Gargidin denied the mortgage set up by 
the plaintiff and denied every one of the 
allegations of the plaintiff. He even denied 
that the -plaintiff was the representative 
pf Sahai, but it appears that he pelped the 
plaintiff in getting his name gntered in the 


®revenve papers as the legal representative 


of Kunji, the son of Sahai. The Courtof 
first instance, decreed the claim but that 
decree was set aside by the lower Appellate 
Court by a judgment which we cannot but 
rega] as perverse. The learnéd Subordi- 
nate Judge who decided the case in the 
Appellate Court did not give due effect to 
the allegations in the plaint. He was 
under the impression that the plaintiff 
sought to redeema particular mortgage and 
that it was nôt the very mortgage which 
the defendant had purchased and he pro- 
ceeded to find whether the particular morte 
gage which the plaintif set up was establish 
t 
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ed. He, in our opinion, misconceived the 
nature of the plaint. The plaintiff by this 
suit sought to redeem the mortgage which 
the defendant Gargidin had acquired by 
virtue of the sale-deed executed in his 
favour on the 28th March 1908, and for 
which he paid Rs. 125. That mortgage was 
set forth in the sale-deed and that mortgage 
was accepted by the defendant. Therefore, 
if the claim was not time-barred it was a 
claim which the defendant Gargidin had 
no ground for resisting. The very fact of 
Gaya” Prasad selling his mortgagee rights 
was an express acknowledgment of the 
existence of a subsisting mortgage and of 
subsisting rights which he was competent 
to sell and the very fact of Gargidin pur- 
chasing those rights was an acceptance on 
his behalf of an existing mortgage, a mort- 
gage which was in force, as a subsisting 
mortgage on the date of the sale to him. 
He was not purchasing such property which 
was on the date of sale not in existence. 
Therefore, the very fact of the execution 
of the sale-deed by Gaya Prasad and the 
acceptance of a sale from him by Gargidin 
was an admission of a subsisting mortgage 
of the property now in dispute. This being 
the mortgage which the plaintiff sought to 
redeem the suit which was instituted by 
the plaintiff was clearly within time com- 
put ing limitation from the date on which 
the subsisting mortgage was acknowledg- 
ed by the original mortgagee and by the 
purchaser from that mortgagee and was in 
substance accepted by the purchaser from 
that mortgagee. In this view the decisién 
of the lower Appellate Court cannot be 
regarded as a decision that the mortgage 
sought to be redeemed had not been proved 
or did not exist. We think that we cannot 
regard the decision of the lower Appellate 
Court as q decision upon a question of 
fact and in view of the circumstances é0 
which we have referred, the judgment of 
the learned Judge was clearly erroneous. 
We are unable to agree with the view of 
the learned Judge of this Court that the 
finding of the lower Appellate Ceurt was 
. finding of fact which was binding on him. 
In our opinion the suit was rightly decreed 
‘by the Court of first instance. 

We allow the appeal set aside the decree 
of this Court and of the lower Appellate 
Court and restore that of the Court of first 
instance with costs in all Courts. 

K, 5. D. Appeal allowed, 
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e 
NAGPUR JUDICIAL. COMMIS- 
- SIONER’S COURT. ° 
First Crvin APPEAL No. 71 or 1924. 
February 26, 1925. 
Present :—Mr. Baker, J? C. 
MOHAMMAD ABDUL SATTAR — 
° PLAINTIFF—APPELLANT 

K ° VETSUS 

KONDIBA AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Costs—Mortgage suit—Execution admitled—Interest 
disputed-—Pleader's fees, calculation of—Contract Act 
(EX of 1872), 8. 74—Interest, enhanced rate of, from 
date of bond in case of default—Penaltye-—Waicver. 

For the purpose of calculation of Pleader'ss fees as 
costs in a mortgage suit, the mere fact that the amount 
of interest claimed is alone disputed by the defendant 
does not make the suit undefended so as to disentitle 
the plaintiff from being awarded full Pleader’s fees, if 
the point is foundin his favour and: against the 
defendant. jp. 120, col. 1.] 

A retrospective stipulation for the payment of 
increased interest, under which the increased interest 
isto run from the date of the bond and not merely ` 
from the date of default is penal. Where, however, 
the creditor waives the penal stipulation and claims 
increased interest only from the date of default, there 
is no reason why such increased interest should not be 
allowed. [ibid] | 

Appeal against a decree of the Sub- 
ordinate Judge, First Class, Bhandara, dated 
fag 30th June 1924, in Civil Suit No. 4 of 
1924. 

Mr. D. W. Kathale, for the Appellant. 

Mr. D. T. Mangalmurti, for the Respond- 


ents. 

JUDGMENT.—The only points raised 
in this appeal are as to the Pleader's fee 
and the rate of interest awarded by the 
lower Court. l 

The suit was for sale based on two mort- 
gage-bonds against defenaamls Nos. 1 and 
2, the mortgagors and defendant No. 3, 
a subsequent purchaser of part of the 
mortgaged property, Defendants.Nos. 1 
and 2 were absent and the suit was ex parte 
against thêm Defendant, No. 3 admitted 
the execution, attestation and consideration 
of the mortgage deeds but objected to the 
rate of interest and to, interest being 
claimed from date of suit to date of decree, e 

J am of opinion that the Court had to 
frame issues and hear arguments on this 
point, the suit cannot be considered te have 
been undefended within the meaning of Civil 
Circular No. I 4, VI. The fact that the 


. gum disputed only represent about Rs. 190 


out of Rs. 6,411 makes no difference. The 
full Pleader’s fee must, therefore, be calcu- 
lated. e 

As regards interest, the interest in the 
bonds is 8annas (6per cent.) and in case 
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of default 1 rupee (12. per cent.) from date, 


of ex@cution of the bonds, but the plaint- 
iff claims only interest from the date of 
default. It is contended that this is reason- 
able and should havebeen allowed. The 
lower Court held the stipulation penal. 

‘The respondents rely on the “cases of 
Anand Rao Vinayak v. Balkrishna Madhav 
Q) and Jagannath Prashad v. Balichand (2) 
in which it was held that an agreement to 
pay a higher rate of interest with retrospec- 
tive effect is ‘penal and cannot be enforced. 

Where the stipulation is retrospective 


and the increased interest runs from the” 
date of the bond and not merely from the. 


date of default, it is always to be consider- 
ed as a penalty. s 

It is, therefore, clear that if the increas- 
ed interest had been claimed from the 
date of the bond it could not be enforced, 
-` The plaintiff, however, has waived this 
penal stipulation and has claimed only in- 
creased interest fromthe date of default 
and there appears to be no reason for not 
awarding this. ° 

The decree of the lower. Court will be 
-varied by awarding the plaintiff interest 
at 12 per cent. from the date of the default, 
and the full Pleader’s fee will be allowed. 
The time fixed for payment has expired, 
but in accordance with the practice of this 
Court six months’ time will be granted 
from the date of this.decree for payment. 

Costs of this appeal will be borne by res- 


pondepts. 
G. R. D. l P 
Z. K. Decree varied. 
(1) 8 O. P. L. R. 79: f 
(8 4N.. R. 187. 


| ALLAHABAD HIGH COURT. 
| Suconp Civi ArreaL No, 776 or 1925. 
“e June 15, 1925. 
Present:—Mr. Justice Sulaiman. 
RAM RATAN AND. OTHERS—PLAINTIFES— 


è APPELLANTS 
s . vérsus 
DURGA KOERI ANDOTHERS—DEFENDANTS 
z — RESPONDENTS. 


t : 
Civil Procedure Code (Act V of 1908), sell—Res 


` judjcata~Hindu Law—Joint family—Suit by manager 


~—Decree, whether binding on members. 
A manager of a joint Hindu family represents the 
family and, therefore, all. its mémbers, as against a 
third party. When he institutes a suit as manager:in 


Pa 
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the interest of the family against a stranger all tlie 
members must be deemed tobe represented in it 
through him. The result of the suit binds not only 
the manager but all the memhers of the family unless, 
of course, any fraud or collusion were established 
which would vitiate the - decree. The mere ground 
that in the opinion of the minor sons their fathers did 
not look after the case sufficiently well, or that they 
were careless or negligent in the conduct of their case, 
would not be a good ground for ignoring the effect. of 
the decree. The question of carelessness or negligence 
may arise in cases where a suit is instituted by a ` 
guardian on behalf of his ward and the question of a 
case being properly and fairly fought out may | also 
arise when a limited owner like a Hindu widow. is 
representing the estate for the time being. Bué these 
considerations cannot arise when the manager of a 
family, not as a mere reversioner, but as proprietor in 
whom the interest actually vests, institutes a suit and 
instead-of impleading all the members of the family 
sues on their begalf as manager. [p. 120, col. 2; p. 121, 
col. 1. 

A hates obtained under such circumstances is 
binding not only on all the members of the family 
who are then‘alive but also on those who are born 
subsequently, [p. 121, col. 1.] 

Second appeal against a decree of the 


`- Additional District Judge, Gorakhpur, dated , 


the 21st of January 1925. 
Mr. Shiva Prasad Sinha, for the Appel- ` 
lants. í , 
_JUDGMENT.—This is a plaintiffs’ 
appeal arising out of a suit for a declara- 
tion that the minor plaintiffs along with 
defendant No. 7 are occupancy tenants of 
the plots in dispute. The Courts below 
have dismissed the -suit on the ground of 
res judicata, It appears that previous to 
the suit the fathers of the three plaintiffs 


. instituted a suit in respect of thesame pro- 


perty asking for the same declaration. That 
case was decided against them and their 
appeal was dismissed by the Appellate 
Coyrt. The plaintiffs who are minors admit 
the existence of the previous judgment but 
in the plaint they stated that their fathers 
did not look after the previdus case-pro- 
perly and on this ground they soaght to 
evade its binding nature. There was no 
suggestion of any fraud or collusion in:the 
plaint nor was there any issue framed on 
that point. . ak : 
The lower Appellate Court has distinctly 
fouñd thgt the previous suit was instituted 
by the former plaintiffs as managers of their 
respective families. That finding -is fatal to ` 
this appeal. In,my opinion a manager of a 


joint Hindu family represents the. family 


and, therefore, all its members, as against a 
third party. -When he institutes a suit as 
manager in the interest of the family 
against a stranger all the members must be 


deemed to be represented in it through him. 
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The résult of -the suit -binds not only the 
manager bnt all the members of the family 
unless of course any fraud or collusion were 
established which would vitiate the decree. 
The mere ground that in the opinion of the 
minor sons their fathers did not look after 
the-ease sufficiently well, or that they were 
careless or negligent in the conduct of their 
case, would not be a good ground for ignor- 
ing the effect of the decree. The question 
of carelessness or negligence may arise_ in 
cases where a suit is instituted by a guardian 
on behalf of his ward and the question of a 
case being properly and fairly fought out 
may also arise when a limited owner like a 
Hindu widow is representing the estate for 
the time being. But these consiglerations 
cannot arise when the manager of a family, 
not as a mere reversioner, but as proprietor 
in whom the interest actually vests; insti- 
tutes a suit and instead of impleading all 
the members of the family sues on their 
behalf as manager. In my opinion a decree 
obtained under such circumstances is bind- 
ing not only on all the members of the 
family who are then alive hat also on those 
who are born subsequently. If this were 
not the law then the result would be that 
there would be no end to litigation. Every 
member of a Hindu family would be em- 
powered to institute a fresh suit on the 
allegation that the previous suit was ‘not 
properly conducted by thé then manager of 
the family, such A position would, in my opi- 
nion be intolerable. ° ; 


- That a manager of a joint Hindu family 
can sue on behalf of all members is well- 
settled, vide the Full Bench case of Madan 
Lal v. Kishen Singh (1). 
Kuar v. Balbir Sahai (2) is distinguishable 
because at the time when the brother had 


instituted the suit the younger brother was . 


not born, andefurther in the presence of 
the father the elder brother could not be 
said to be the manager of the family.’ It is 
argued that by implication ft was held in 
this last case that the suit by one co- 
parcener for setting aside an, alienation is, 
not a representative suit on behalf of the 
other co-parceners, Jt is unnecessary for 
me to express any opinion on this point be- 
cause in a suit brought to conteSt an aliena- 
tion by a manager different considération 
may arise inasmuch as the manager who 


(1) I5 Ind. Cas. 138; 9 A. L. J. 844; 34 A. 572. - 
(2) 64 Ind. Cas, 835; 19 A. L. J. 978; 44 A. 190; (1922) 


ALR. (AJ) 342. 
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alone can represent the family- is disquali-’ ` 
fied by his own act from challenging it. bad 
however, a suit be treated as a representative 
suit then the principle underlying the de- 
cision of the Full Bench in Kesho’ Prasad 
Singh v. Sheopargash-Ojha (3) will apply. - 
In my opitfion, therefore, the decree in 
the former litjgation binds the plaintiffs 
completely. : : 
Theappeal is accordingly dismissed under 
O. XLI, r. 11,C. P.O. 
Z. K. Appeal dismissed., 
3) 64 Ind. Cas, 248; 19A. 


(3) LA. L. J. 749; 3 U.P, L. R. 
(A.) 117;-44 A. 19; (1922) A. I. R. (A.) 301. ° i 
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CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE Droanr No, 1575 
oF 1922. : 
April 28, 1925, 
Present:—Mr. Justice Cuming and 
Mr. Justice Panton. 5 
ABDUL RAHAMAN MIA AND orners— 
DEFENDANTS——ÅPPELLANTS 
f f versus 
Srimati SALIMANNESSA BIBI AND 
ANOTHER—-PLAINTIFFS— RESPONDENTS. 
Uivil Procedure Code (Act V` of 1908), s. 99, 0. 
XXXIV, r. 1—-Mortgage suit—Necessary parties— 
Co-mortgayee, whether must be joined-—Non-joinder 
affecting decision on merits—A ppeal—Decree, whether 
e must be reversed. - 
‘The heirs of a deceased co-mortgagee must be joined: 
as parties to a mortgage suit. [p. 192, œl 1] , ie 
Where the merits of a case have been affected by the 
non-joinder of a necessary party, the provisions of 
s. 99 of the C. P. C., can have no application. [ibid.] 


Appeal against’a decree of the Subordi- 
nate Judge, Second Court, Tippera, dated 
the 31st of March.1922, modifying that’ of 

ethe Officiating Munsif, Second Court at 
Comilla, dated the. 9th of Webruary 1921. ~ 

Babu Prokash Chandra Pakwashi, for thé 
Appellants. i l 

Mr. Nurul Huq Choudhury, for the Re- 


spondents. 
s 


JUDGMENT. 

Panton, J.—This is an appedl against 

a decision of the Subordinate Judge of 
Tippera, modifying a decision of the Munsif, 
Seventh Court, Comilla. The suit was one 
for enforcement of a mortgage-bond exe- 
cuted in favour of two,persons, Aftabud- 
-din and, Abdul Wahed. Aftabuddin ig 
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dead; he left two heirs. One of these 
is the first plaintiff. The other was Aftab- 
uddin’s sister Majidunnessa. The second 
plaintiff is Abdul Wahed. The learned 
Munsif was of opinion that the failure to 
join Majidunnessa’s heirs as.garties to the 
suit was in violation of O. XXXIV, r. 1, 


„of the C. P. C. and for that season the suit 


$ 


` sent case 


must fail; he accordingly dismissed the 
suit. The learned Subordinate Judge, on 
the other hand, relying upon certain 
decisions of this Court, which he has cited 
in his jadgment, has held that “the suit is 
maintainable for plaintiff No. l's half the 
share of Altafuddin’s half share.” He 
adds “the plaintiff will recover three- 
fourths of the money due on the mortgage 
deducting Rs. 125 paid. Defendants are 
allowed three months’ time to pay, in default 
the mortgaged property will be sold and 
proceeds paid in satisfaction of the decree. 
By “plaintif”: I suppose that the learned 
Subordinate Judgehas intended “plaintiff 
Nos. Land 2.” In making this order it is 
evident that the Subordinate Judge ignor- 
ed the possible mortgage lien of the heirs 
of Majidunessa. It seems to me that in 
the circumstances of the present case the 
decisions which relate to suits against joint 
mortgagors have no direct bearing. The 
cases of Shivubai-Rajaram Shete v. Shid- 
dheswar Martend Hegde (1) and Sabdurall 
v. Sadashiv Supde (2) which ‘have been cited 
by the learned Vakil for the respondents 
ave similarly of little assistance in the pre- 
The learned Vakil has suggest- 
ed that s. 99 of the C. P. C. may be invok-- 
ed. But when, as I have just now pointed 
out, te merits of fhe case have been affect- e 
ed by the non-joinder, this provision 
of the law can have no application. 


The learned Vakil for the respondents . 
has further sdught to support the decision 
of the learned Subordinate Judge on the” 
ground that after all, any suit by Majid- 
nnnessa’s heirs is barred by limitation. I 
am not prepared to say in the absence of 
Majidunnessa's heirs whether their claim 
is<barred by limitation or not. We have 
been asked to remand the case to the lower 
Appellate Court in order that this lady's 
heirs may be impleaded. But having re- 
gard tothe fact that the respondent wilful- 
ly refused to make them parties at an ear- 
lier stage of the litigation, we do not 


<A) 61 Ind. Oas. 590: 43 B. 1009; 23 Bom. D. R. 405. 
i Y 51 Inq. Cas. 223; 43 B. 575; 21 Bom. D. R. 369.. 


OHUNNI LAL V. FIRM SHRÒ CHARAN LAL LALMAN, 


| (891, ©. 19251. 


think that this is a case in which the course 
suggested should ‘be adopted. 

For these reasons, we think, that the 
decree of the learned Subordinate Judge 
should be set aside. We accordingly set 
aside the judgment and decree of the 
learned Subordinate Judge and restore the 
judgment and decree of the learned Munsif 
with costs to the appellants in all the 
Courts. - ; 

Cuming, J.—I agree. 

Z. K. Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Second Civit Apesat No: 1097 or 1924. 
April 20, 1925. - 

Present:—Mr. Justice Sulaiman and 

Mr. Justice Boys. a 
CHUNNI LAL AND OTAHERS——DEFENDANTS— 
. APPELLANTS 

p versus ; 
Firm SHEO CHARAN LAL LALMAN- 
AND ANOTHER— PLAINTIFFS—RESPONDENTS. ý 

Court Fees Act (VII of 1870), ss. 5, ? (iv) (f)—Court- 
fees—Reference to “Taxing Judge-—-Court, whether can 
consider question of Court-fees—Suit for accounts— 
Appeal by defendant—Valuation of appeal—Inter- 
pretation of Statutes—Fiscal enaciment—Headings, 
whether can be considered—Partnership—Dissolu- 
tion—Neglect of business by partner—Reiirement of 
partner. eee i 

In a case wheres there has been a reference to the 
Taxing Oficer or the Taxing Judge the question of 


N 


~ 


e insufficiency of Court-fées paid on a memorandum of 


appeal cannot be raised again at the time of the hear- 
ing of the appeal, inasmuch as s. 5 of the Court Fees 
Act is a bar to any such re-consideration. But where 
no reference under s. 5 has been made at all the Court 
oo the appeal must decide the question. [p. 123, 
col. 2. . 

Jugal Pershad Singh v. Parbhu Narain Jha, 8 
Ind. Cas. 1145; 37 C. 914 and Dhupati Sfinivasacharlu 
%. Perindevamma, 33 Ind. Oas. 602; $ M. 725; 30 M, L.. 
J. 402, rélied on. 

In cases where the valuation of a suit or an appeal 
has of necessity to be arbitrary and tentative the 
person who ha$ to present a petition of plaint or 
appeal and who is called upon to pay the necessary 
<Coutt-fees will have to fix the valuation and unless the 
Court®is of opinion that the valuation has been put 
down fraudulently, it cannot refuse to accept the 
valuation fixed by the plaintiff or the appellant. [p. 
125, col. 2; p. 126, col. 1.) / ; 

In an appeal by the defendant arising out of a 
suit for accounts it is open to the appellant to put his 
own valuation on the appeal and to pay Court-feea 
accordingly. [pe 128, cols. 1 & 2] 

Fiscal enactments must be construed strictly against 
the Government. [p. 125, cols. 1 & 2.] 4 

In construing a Statute the headings must be 
ignored and it is only the sections which, the Court 
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is called upon to imterpret as being the substantive 
part of the enactment. |p. 124, col. 2.] 

There is no provision in law fora dissolution ofa 
partnership being brought about merely by one part- 
ner neglecting to do anything further towards the 
oe Gg out of the objects of the partnership. [p. 120, 
col. 1. 

It is open to a partner to retire from the partnership 
but the retirement can only be by and upon notice to 
the other partners. [ibid.] 


Second appeal from a decree of the 
District Judge, Cawnpore, dated the 7th 
April 1924, 

Dr. K. N. Katju and Mr. Saila Nath 
Mukerji, for the Appellants. 

Messrs. B. K. Mukerji and I. B. Banerji, 
for the Respondents. 

JUDGMENT. 

Sulaiman, J.—The preliminary ques- 
tion raised on behalf of the respondents 
is that the valuation of this appeal is im- 
proper, The appeal arises out of a suit for 
dissolution of partnership which was valued 
by the plaintifts for purposes of jurisdiction 
at Rs. 4,500. The plaintiffs claimed that 
the partnership may be dissolved and that 
the defendants may be made to render an 
account and they asked for a decree for 
Rs. 4,560 and interest thereon or for any 
sum which may, on account, be found due. 
The Court of first instance found that the 
partnership had been dissolved more than 
three years before the suit and the claim 
was barred by limitation. It accordingly 
dismissed the suit in toto. The plaintiffs 
appealed to the District Judge who took 
the view that the partnership had not 
been dissolved on the date of the filing of 
the suit. He also found that all the defend? 
ants were liable as partners. He accord- 
ingly reversed the decree of the First Count 
and directed that a decree be drawn up 
under O. XX, r, 1% declaring that the part- 
nership shall stand dissolved on the date 
of his judgment and declaring the shares 
of the parties as proved and directing 
the defendant Chunni Lal to render accounts 
on or before the lith ofJuly 1924. The 
appeal before the Judge was*valued by the 
plaintiffs at their original valuation.. 

Chunni Lal and two other defeadanfs 
have appealed to this Court from the pre- 
liminary decree. They have valued the 
appeal at Rs. 550 and paid a Court-fee of 
Rs, 41-4. 

The learned Vakil for the respondents has 
urged before us that the appeal has been 
wrongly valued. We may note that at the 
time when the appeal was presented the 
Stamp Reporter of this Court took no ob- 
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jection to the valuation, nor to the amgunt 
of Court-fee paid, and that there has been 
in this case no reference to the Taxing 
Officer or the Taxing Judge at all. 

The first point to see is whether it is - 
open to thg.respondents to raise such an 
objection. .I think that the plaintiffs res- 
pondents cam raise this objection at the 
hearing of the appeal because the valuation 
affects not only the jurisdiction of the 
Court but also the amount of costs and 
legal fees which would be taxable. In a 
case where there has been a reference to 
the Taxing Officer or the Taxing Jhdge 
the question of insufficiency of the Court 
fees as paid on the memorandum of appeal 
cannot be raised again at the time of the 
hearing of the appeal fors. 5 of the Court 
Fees Act would clearly bea bar to say such 
reconsideration. But where no reference 
under s. 5 has been made at all the Court 
hearing the appeal must decide it. This 
was the view clearly expressed by the 
Calcutta High Court in the case of Jugal 
Pershad Singh v. Parbhu Narain Jha (1) 
with “which I fully agree, A similar 
question arose before a Full Bench of the 
Madras High Ccurt in the case of Dhupati 
Srinivasacharlu v. Perindevamma (2) and 
the Bench itself decided it, 

The main question is whether it was 
open to the defendants to put a valuation 
different from that fixed by the plaintiffs 
in their plaint. The question is not free 
from, difficulty because there is a clear 
conflict of opinion between the various 
High Courts. The Madras High Court has 
clearly laid down that the vfluation once 
fixed by the plaintiff must be adhered to 
at subsequent stages unless of course the 
identity of the subject-matter is different 
vide the case of Samiya Mavali v. Minammal 
(3)and Dhupati Srinivasacharlu v, Perin- 
devamma (2). The Punjab High Court in 
the case of Kanji Mal v» Panna Lal (4) and 
the Calcutta High Court ia the case of 
Banwari Lal v. Sheo Sankar Misser (5) had 
inclined towards the same view. 

_On the other hand thtre is an observa- 
tion of Tudball, J., in the case of Ji? the 
matter of Bhola Nath (6) which supports 
a contrary view though it was not neces- 

(D 8 Ind. Cas. 1145; 37 0, 914. 

(2) 33 In@. Cas. 602; 39 M. 725; 30 M. L. J. 402. 

a 23 M. 260; 10M. L.J. 340;8 Ind Dec. (N. 5) 


CEL. 
(4) 28 Ind. Cas. 262; 7 P. R. 1915; 15 P. L. R. 1916. 
Ry N. 815 ` 


B 1 Ind. Cas. 670; 13 ©. k 
6) 6 Ind. Oas. 832; 32 A. 517; 7 A. L. J. 546, 
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sary to decide. that’ ‘point in that case. 
But%n the case of Kanhaiya Lal v. Seth 
Ram Sarup (7) Piggott, J., was of opinion 
that the view of the: Full Bench of the 
Madras High Court was not, correct. The 
case of this High Court has been followed 
by the Patna High Court in the case of 
Kuldip Sahay v. Harihar Prashad Jha (8). 

I may point out that the cases, Kanhaiya 
Lal v. Seth Ram Sarup (7) and Kuldip Sahay 
v. Harihar Prasad Jha (8) are slightly dis- 
tinguishable because in those cases the de- 
fendants when appealing had not appealed 
frome the. whole decree but had admitted 
their part liability. ` Thus’ the identity 
of the subject-matters in the First Court 
and in the Court of Appeal was not the 
same. It may, therefore, be said. that as 
there ‘was no valuation by the plaintiff of 
the subject-matter in dispute in appeal, it 
was open to the defendant to value it: ac- 
cording to his own estimate, whereas in 
the present case the subject-matter in the 
euit and in the appeal is identical. In 
the appeal the relief claimed is that the 
decree of the .Court of first instance dis- 
missing tho suit in toto should be restored. 

The difficulty is really due to. the cir- 
cumstance that the amendments of the 
Court Fees Act have not kept pace with 
the amendments of the O. P. ©. In 
1870 when the Court Fess Act was passed, 
Act VIIL of 1859 as amended- by Act 
of 1860 was in force. Under those Acts 
there was no such thing as a preliminary 
decree distinct and separate from a final 
decree, Thus, although in a suit disputes 
might arise s regards the valuation, the 
matter was bound to have been determined 
by the time the decree came to be passed. 
Thus for purposes of appeals it was suffi- 
cient to say “according to the,amount or 
value of the sybject-matter in dispute.” 
And that is why although there were ela- 


borate provisions a» regards the valuation ` 


of suits, there, were very few for valuation 
eof appeals. There was not even any general 
section under which principles applicable 
to suits were made*applicable to appeals. 
Since then the C., P. has” undergone 
a- marked change. ‘In some cases there can 
be a preliminary decree followed by a final 
decree, and an appealis allowed from the 
preliminary decree even before @ny final 


(7) 66 Ind. Cas. 841; 44 A. 542; 20 A. L. J. 416; 4 U. 
P. L. R. (A) 99; (1922) “A. L R. (A) 228. 

(8) 75 Ind. Cas. 871; 4 Ë. L. T. 638; (1924) A. I. R. 
(Pat) 161; 3 Pat, 146, 4 
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decree is passed and thus the true value 
of the subject-matter in dispute may 
remain unascertained while appeals from 
preliminary decrees are preferred. The 
language of the old Court Fees Act is 
now to be applied to astate of things which 
could not have arisen-in the same acute 
manner when the Act was passed. Fur- 
ther more, the drafting of some of the 
sections was not quite happy, as a number 
of anomalies have crept in which I may 
briefly point out. Chapter IT has the head- 
ing “Fees in the High Courts and ‘in the 
Courts of Small Causes at the Presidency 
Towns.” This obviously applies to all High 
Courts, as s. 5 of this chapter is invari- 
ably applie@l to the High Court other than 
those at the Presidency Towns. Chapter III 
has the heading “Fees in other Courts and 
in public offices.” If these headings were 
to be accepted as accurate it would seem 
that Ch. III does not relate to matters 
pending in High Courts at all, but we find 
that Ch. ITI contains many important sec- 
tions which have invariably been applied 
to appeals filed in the High Courts. I may 
refer to the methods of calculating amounts 
payable under ss. 7 and 8 of that Chapter, 
the decision of question as to valuation 
under’s. 12, the power to order refund of 
fee paid on memorandum of appeal under 
s. 13 as well as other sections of Ch. III. 
Courts have invariably applied these sec- 
tions contained in Ch. III toappeals pend- 
ing in High Courts though there is no 
ees provision in the Act under which 
these sections are made applicable to 
appeals in the High Court and though the 
heading of that Chapter points to a con- 
trary direction. . 

But it is well-known thate in construing 
a Statute ‘the headings are to be, ignored 
ang it is only the sections which the Courts 
wre called upon to interpret as being the 
substantive part of the enactment. I must, 
therefore, in accortance with the unifrom 
practice of all High Courts hold that the 
prjnciples contained ins.7 of Ch. II are 
applicable also to appeals before the High 
Courts. f ; 

Another anomaly is that the opening 
portion of s. ‘7 relates to suits and yet 
there is no other section in the Act which 
says that principles governing suits will 
also govern appeals. 

A further anomaly is that although in 
s. 7sub-ss, (i), (i), Gii), (v), (vii), (viii), Gx),(x) 
and (xi) there is no mention of a memos 


. 
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randum of appeal, sub-s. (iv) of that section 
specifically mentions plaint or memoran- 
dum of appeal. 

And, lastly, although sub-s. (iv) refers to 
plaint or memorandum of appeal the last 
two lines of that sub-clause refer to the 
plaintiff and do not expressly mention the 
- appellant. i 

The view ofthe Madras High Court is 
that in cases where the subject-matter in 
dispute is not capable of being valued 
exactly, the plaintiff's valuation must be 
accepted and the defendant should not be 
allowed to alter if at subsequent stages, 
This of course cannot be accepted in its 
widest scope for it is well-know” that if the 
plaintiff has valued his claim ata certain 
figure but the decree passed. by the first 
Court is for a smaller amount, the defend- 
ant in appealis not bound by the valua- 
tion in the plaintiff. The other view of 
the Madras High Court that the valuation 
by the plaintiff in his plaint and by the 
defendant in appeal ought to be the same 
where the subject-matter in dispute is 
identical has certainly some force. After 
all it is the plaintiff who puts forward a 
claim, whether it isa true one, a false one 
or an exaggerated one. The subject-matter 
in dispute is the amount claimed by the 
plaintiff no matter whether that claim is 
just or unjust. It would, therefore, seem 
quite reasonable to say that when the 
subject-matters are identical the defendant 
ought to value his appeal according to the 
valuation put by the plaintiff in his plaint 
which really represents the amount claimed 


by him whether the defendant admits 4t - 


or not. 

On the othe, hand it must be conceded 
that in cases coming under s.7 sub-s. (iy) 
the valuåtioņ made by the plaintiff of the 
subject-matter in dispute is often an arbie 
trary one and particularly in a case falling 
under sub-s. (iv) (f) the valuation is a 
tentative one, it not being ‘known at the 
time what would be the exact amount 
found due to either party after the aecounts 
are taken. If under such circumstances 
the plaintiff fixes a figure arbitrarily and 
haphazardly which he considers may be 
found due on account being taken, there 
is no just ground why the defendant when 
appealing should be tied d8wn to this kap- 
hazard estimate when on the face of it the 
valuation is merely tentative. 

It is a sound rule of interpretation that 
fiscal Acts should be construed strictly 
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` against the Government. The presen? de- 


fendants cannot be called upon to put a 
higher valuation on their appeal and con- 
sequently to pay a larger sum of Court fees 
unless the.provisions of the Court Fees 
Act clearly require it. Schedule I Art. 1 
requires anead valorem fee on the amount 
or value of the subject-matter in dispute 
on a memorandum of appeal not otherwise 
provided for in the Act. The present appeal 
falls under s. 7 sub-s. (iv) (f) and, therefore, 
the amount of fee payable is te be com- 
puted according to the “amount at which ` 
the relief sought is valued in the plaint 
or memorandum of appeal.” Taking the 
words literally the defendants have valued 
the relief which they seek in their memo- 
randum of appeal at Rs 550. They can, 
therefore, be called upon to pay Court 
fees on that amount only. The question 
remains whether there is anything else in 
this section which justifies a contrary con- ' 
clusion. The last words “In all such suits 
the plaintiff shall state the amount at 
which he values’ the relief sought” do not 
entitle us to import into the section words 
to the following effect “and the amount 
stated by the plaintiff shall be the amount 
for purposes of memorandum of appeal.” 
It is true that the Legislature has omitted 
to say that the appellant shall state the 
amount at which he values the relief sought 
in the appeal and has merely required tke 
plaintiff to state it although sub-s.e (iv) 
clearly refers both to the plaint and the 
memorandum of appeal. But this omission 
does not justify an inference* that the me- 
morandum of appeal must necessarily have 
the same valuation as the plaint. It is 
unnecessary to speculate as to what might 
possibly haye been the reason for omitting 
the word “appellant” from the last two lines, 
It is sufficient to say that the defendant 
cannot be called upon to pay Court fees on 
the amount of valuation given by the plaint- 
iff when the language of the section does® 
not clearly so demand.. The Statute must 
be construed in favour of the defendant 
who has to pay the Court-fees. If the 
Legislature considers that the language is 
defective, it is for the Legislature and not 
the Court to cure the defect. The words 
must béinterpreted as they stand. 

It follows that in cases where the valua» 
tion has of necessity te be arbitrary and 
tentative, the person* who has to present a 
petition of plaint or appeal and who is 
called upon to pay the necessary Court 
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unless the Court is of opinion that the valu- 
ation has been put down fraudulently, it 
will be difficult not to accept the valuation 
so made. ' 

I am conscious of the fact that in some 
cases this interpretation of the section will 
be unsatisfactory and may lead to incon- 
venience, e. g., the plaintiff may value his 
suit for accounts at a certain figure in 
‘the First Court and may succeed, the de- 
fendent when appealing may value it at 
another figure and may succeed and then 
the plaintiff in coming up in second appeal 
will have to re-value it at the original 
figure. The absence of uniformity is likely 
to be embarrassing but the result is due 
to the drafting of the section as it 
stands. 


I am accordingly of opinion that al- 
though it was not absolutely necessary for 
- Piggot, J., in the case’ before him to go to 
the extent to which his remarks point 
because in that case the defendant was 
appealing from part of the decree only, 
the view taken by him as to the general 
principles governing valuation was quite 
correct. I am, therefore, unable to accept 
the view expressed by the Full Bench of 
the Madras High Court in Dhupati Sri- 
nivasacharlu v. Perindevamma, (2) and must 
hold that the valuation made by the defend- 
ants cannot be challenged, and that ac- 
cordingly there is no deficiency in the 
amount of the Court-fee paid. 


Boys, J.—This was a suit for dissolu- 
tion of partnership and accounts. The 
plaintiffs valued the suit at Rs, 4,500. 
The defendants pleaded limitation and that 
nothing was due. The Trial Court dis- 
missed the plaintiff's suit on*the ground 
that it was barred by limitation. In his 
appeal the plaintifiagain valued his appeal 
at Rs. 4,500: The lower Appellate Court 
held that the Buit was not barred by limi- 
tation, and passed a preliminary decree 
for accounts. 6 

The defendant has appealed here against 
the ‘whole decree of the lower Appellate 
Court and 'asks for restoration of the decree 
of the Court offirst intance. He has valued 
his appeal not at Rs. 4,500, the valuation 
put on the suit and his own appeal by the 
plaintiff, but at Rg. 550 and has paid Court- 
fee thereon. On behalf of the plaintiff-res- 
pondent objection is taken that the valua- 
_ tion of the appeal should be Rs. 4,500, 
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We have then, under s. 12 of the Court 
Fees Act VIL of 1870 to determine the ques- 
tion of right valuation. I may note here 
that the heading to Ch. ITI suggests 
that it does nob apply to high Courts, but 
there is internal evidence in the Chapter 
itself that some of the sections at any rate 
do so apply: and of course the headings - 
have no binding force in interpreting the 
sections. The case is admittedly governed 
by s. 7 sub-s. (iv) clause (f) of the Court Fees 
Act. That section runs as follows, se far as 
is material for the present purposes :— 

“ The amount of fee payable under this 
Act shall in suits for accounts be computed 
according jo the amount at which the 
relief sought is valned in the plaint or 
memorandum of appeal; in all such suits the 
plaintiff shall state the amount at which he 
values the relief sought. " 

In Dhupati Srinivasacharlu v. Perin- 
devamma (2) there was a preliminary decree 
for accounts followed by an appeal against 
the whole preliminary decree. The Full 
Bench following Samiya Mavali v. Minam- | 
mal (3) and Barwari Lal v. Sheo Shankarn 
Misser (5) held that the defendant was bound 
by the plaintiffs valuation. I note here 
that Wallis, C. J., who delivered the very 
brief judgment of the Court was one of the 
Judges who had referred the case tothe Full 
Bench on the ground that they felt some 
doubt about the correctness of the decision 
in Samiya Mavali v. Minammal (8) and fur- 
ther that the Full Bench who chiefiy in- 
fluenced apparenly by the consideration 
that the decision in SamiyaMavaliv. Minam- 

al (3) had been consistently acted on. 

urther itmay be noted that Samiya Mavali 

v. Minammal (3) was a case under s.7 iv (6) 

while Banwari Lal v. Sheo SRankar Misser (5) 

wasa case under s. 7 sub-s. (i). The next case 

js judgment of Mr. Justice Piggott, report- 

ed in Kanhaiya Lal v. Seth Ram Sarup (7) 
in which the appeal was only against a 
portion of thee decree. The defendant did 
not deny his liability to render accounts, 
which liability he had all along admitted, 
but he took exception to the decree 
and contended that it ought tọ have 
contained a, specification of the period 
over which the liability to render accounts 
should extend and the adjudication of a 
question. which the defendant had raised as 
to the period of limitation applicable to 
the portion of the plaintifs claim. Mr. 
Justice Piggott held that it was open to the 
defendant-appellant to fix his own valuas 
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tion and this decision was followed in 
Kuldip Sahay v. Harikar Prasad Jha (8). 
In this latter case the defendant appeal- 
ed against only so much of the preliminary 
decree for accounts as gave the plaintiff a 
right to examine and criticise the accounts. 
It was held that the relief sought by the 
defendant was not capable of an exact 
estimate and that the Court Fees Act, s. 

. 7 sub-s. (iv) clause (f) left the defendant- 
appellant free to fix his own valuation. 
This brings to the year 1923; since when 
the matter does not appear to have come 
before the Courts. 

It will be seen that the decision of Mr. 
Justice Piggott and that noted in the Patna 
Law Times did not cover the exact point 
before us. The question in those cases 
was as to the correct valuation and who 
should make it when the defendant had 
appealed only from a portion of the pre- 
liminary decree. ‘The case we have betore 
us is an appeal from the whole decree, Such 
a caseis to be found in Dhupati Srinivasa- 
charlu v. Perindevamma (2) in which the 
decision was adverse to the defendant ap- 
pellant and he was held bound by the 
-plaintiff's valuation; but I have already 
discussed that case, and am unable to obtain 
much assistance from it. 

A consideration of all the sub-sections of 
8. 7 would suggest that there is distinction 
to be found between the suit mentioned in 

: sub-s. (iv) and thé othersub-sections of s. 7 in 
that in the other sub-sections the suit is of 


a nature that permits of some measure of e 


valuation being fixed upon which is indepen- 
dant of the sole volition of one of the 
parties, while in sub-s. (iv) 
be very difficult, probably impossible, 
to find any such measure of valuation; and 


itis probably with this in mind that the. 
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little difficult to understand why the Legis- 
lature should have felt it necessary to add 
this proviso in respect of the plaintiff without 
in express terms laying any analogous ob- 
ligation upon the appellant.” 

I do not, therefore, in deciding by whom 
and how the appeal is to be valued, feel 


‘myself influenced one way or the other by 


the omission in the section of the words 
which Mr. Justice Piggott rightly says 
might in a certain view have been expected ; 
and I have merely to consider what is an 
equitable decision in face of the silence of 
the Statute, basing my decision on general 
principles, if I can find any such. 


At first sight what appear to be three 
‘distinct cases present themselves for con- 
sideration :— . 

(a) where the defendant appeals against 
only a part of the preliminary decree ; 


(1) the plaintiff has no: separately valued 
the two liabilities, : 
(2) the plaintiff has separately value 
the two liabilities, 
(b) where the defendant appeals against 
the whole preliminary decree, 


I will consider first the case (a) where 
the defendant appeals against only a part 
of the preliminary decree; and will then 
consider whether there is any distinction 
in the principles applicable between it and 
case (b), ls not case (a) analogous to the 
case where a decree in a suit for money 
having declared his liability in regard to 
determined amounts under two heads X 
and Y, the defendant is contént as re- 
gards X to accept the decree; but as 
regards Y he appeals. He has to pay Court 
fee onlyasto Y. He accepts one ascertained 
liability and objects to another. Similarly, 


Legislature inserted in sub-s. (iv) the pro- where he appeals against only one condition 
vision that “the plaintiff shall state the ®affecting his alleged liability under a pre- 


amount,” merely in order to give a starting 
point and not with any inténtion one way 
orthe other that it should or should not 
govern the appeal whether from the pre-e 
liminary or the final decree. As tô the 
valuation for the purposes of appeal, the 
Legislature did not then intend to say, and 
has not said, any thing as to how the valua- 
tion should be arrived at. If this view of, 
what was and what was not pyesent in the 
mind of the Legislature be correct, it may 
be the answer to the doubt expressed by 
Piggott. J., in Kanhaiya Lal v, Seth Ram 
Sarup (7) at. where he said, “It is no doubt a 


liminary decree and temporarily accepts 
the other, there appears no reason why 
the same principle should not be applicable. 
Why should he not be mage to pay on the 
valuation of the liability to which he objects 
and absolved from paying en the valuatfon 
of the liability which he temporarily 
accepts. 

The next question for determination is how 
is the valuation of the liability to which he 
objects to be made separately ? Here again 
two cases may arise :— | 4 

(1) Where the plaintiff has not separately 
valued the two liabilities. 


which he appeals. 


‘the two liabilities, 
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*(2) Where the plaintiff has separately 
valued the two liabilities, 

In case (1) i. e., where the plaintiff has 
not separately valued the two liabilities, 
just as in the cases included ins. 7 sub-s. (iv) 
the Legislature had, in the absence of any 


:other available measure, to eleave it to the 
“plaintiff to value his suit, so, in the absence 


of any other measure, it must be left to the 
appellant to value the liability against 
And, therefore, I find 
myself in agreement with Mr. Justice Piggott 
who had this particular case before him. 
This course further: gives a meaning and 
scope tothe words “memorandum of appeal” 
at.the end of s. 7 sub-s. (iv). 

Case (a) (2) where the defendant appeals 
against only a part of decree and the plaintiff 
has already in his suit separately valued 
and case (b) where 
the defendant appeals against the whole 
preliminary decree (and this’ last is the 
present case before us) remain. Is there 
any real distinction between the princi- 
ples applicable to these two cases and to 
that in which, as I have already held in 
agreement with Mr. Justice Piggott, the de- 
fendant must be allowed to put his own 
valuation. 

Iean find no reason fer any variation 
in principle, if I am right in the view 
that [have already expressed that no 
conclusion of any sort on this point can be 
drawn one way or the other from the last 
two lines of s. 7 sub-s, (iv). 

Again, it is not difficult to see that it”. 


. might notebe easy to determine in every 


case whether the appeal is to be regarded e 


` as an appeal against the whole prelimi- 


.of evading fhe rule if such 
found to be law, that he must value at 


nary decree or an appeal against part only 
of the decree. The appellant might easily — 
refrain from, appealing against an entire- 


. ly- negligible portion of the decree against 


him solely wite the deliberate intention 
rule were 


the total valuation made by the plaintiff 
if he appealed *against the whole decree. 
Ie do not find, in principle any marked 
dividing line. $ 

Further, with the law as now worded, 
the desirability of uniformity re-inforced 
by the equitable consideratiow referred to- 
by Mr. Justice Piggott in Kanhatya Lal v. 
Seth Ram Sarup (T) would suggest that the 
appellant should be allowed to put his 
own valuation on his appeal in these two 
gases also, 
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The result is that I hold that the defend- 
ant-appellant is entitled to put his own 
valuation on the relief that he seeks. 


By the Court.—This is a suit for 


dissolution of partnership. and accounts. 
The Trial Court held that, as a matter 
of fact, the defendants were joint in 
family, mess and estate and that the 
family was also joint in business and in this 
business in particular. It “further held that 
thepartnership had, infact, dissolved by the 
closing up of the ‘partnership ° business 
more than threeyedrs before the date of suit 
and, therefore, dismissed the plaintiffs’ 
cláim. But the lower Appellate Court 
while agreeing with the other findings of 
the First Court decreed the plaintiffs’ appeal 
relying chiefly on Exs. land 2 in which 
it was stated, according to the lower 
Appellate Court’s reading that the partner- 
ship was notto end until all accounts, 
etc., had been settled up. It, therefore, held 
that the mere cessation of the business 
did not amount to the dissolution of the 
partnership and that the suit was not 
barred by limitation. We have been ad- 
dressed really only two points. 

The first of these isas to whether the 
partnership was really dissolved or not 
at. the time the business closed. The 
words used in the notice given by the 
plaintiff himself were that 18 months be- 


fore the date of the notice which was . 


given on thel9thof*’ June 1919, “dukan 
utha di gai” 


It has been much pressed upon us 


that this was an admission of a dis- - 


solution of the partnership. We are 
of opinion that such an interpretation is 
unjustified in view pagticularly of the 
special contract as set out in Exs. land 2, 


The notice in view of thoge Exhibits was - 


“really nothing more nor less than an al- 
legation that all new- dealings had, in 
fact, ceased, Now if the partnership had 
dissolved if must have dissolved in one 
way or another recognised by and’ known 
to the law. Itis admitted that a partner- 
ship existed, The plaintiff alleged that 
it continued to exist, it clearly did con- 
tinue to exist until it was in some way 
or another dissolved. In the circumstanc- 
es the burden was heavily on the de- 
fendant to show that it had dissolved. 
He would in any circumstances have found 
this burden very difficult to discharge 
in face of the express terms of Exs. 1 and 
2 in which it isin so many words declared 


and “karobar band :ho gaya.” | 
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‘that the defendant shall not leave the 
business until all accounts ete. have been 
settled up. Apart even from this, we find 
‘that there is no provision in. law for a 
dissolution of the partnership being bro- 
ught about merely by one partner neglect- 
ing to do any thing further towards the 
carrying on of the objects of the partner- 
ship. ‘hat is all that appears to have 
happened in this case. 

A partner can retire, but if so, it.is 
clear that that retirement can only be by 
and upon notice to the other side. In 
-faco of the particular terms of Exs. 1 and 
2 it may be doubted whether the defend- 
ant could even have retired until he had 
settled up all accounts. In any case it 
is clear that in this case no notice of his 
desire to retire from the partnership .was 
even given by the defendant. We hold, 
therefore, that both on the general cir- 
cumstances of the case and in view of 
the terms of Exs. land 2 it is clear that 
the partnership had not dissolved and that 
the suit was not barred by limitation. 

The second point that was urged be- 
‘fore us and is supported by a certificate 
is that there was no evidence that the 
-family. was joint or that the businéss of 
-the partneship was entered into by the 
-father as the head and manager of the 
‘family. Both the lower Courts seems to 
‘have read the evidence asif it did establish 
-the fact that the business was on behalf 
of the family. But we have had the only 
„evidence which has been referred to by 
the lower Courts or pointed out to us here 


read to us and it does not appearto us: 


the 
‘you See 


to go further than to suggest that 
defendants said tothe plaintiff ‘ 
our family and that we are people of 
-gubstance.” We need not, however, enter 
furtherdnto this matter as Mr. B. K. Mukerj ji 
-on behalfe of the plaintiffs-respondents 
says that he will be content to have “a 
decree passed against the father alone. 
We do not in any way decide the question 
of the liability of the son of Chunni Lal 
under the Hindu Law in respect | of ehis 
father’s debt. 
For the above reasons we allow the appeal 
to this extent that we modify the decree 
of the lower Appellate Court by dismissing 
_the suit against the defendants other than 
Ohunni Lal. The appeal of Chunni Lal isdis- 
missed. The parties w ill bear their own costs 
of this appeal: No. Court-fees are necessary. 
Z, K, Decree modified. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. . 
| Szconp Civin APPRAL No, 550 oF 1923. 
March, 5, 1925. 
Present:—Mr. Kotval, A. 8. ©. 
Musammat JANKI SETHANI — 
PYEPENDANT—AFPELLANT 
versus 
Seth LAXMILN ARAYAN—PLAINTIFF— 
RESPONDENT, 
Civil Procedure Code (Act V of 1908), 8. 11—Foreign 
judgment—Submission to jurisdiction, what amounts to 
—-Application for adjournment—-Eex parte decree, 


application to set aside—A ppeal— Voluntary y submis- 
sion, 


A voluntary appearance bya party in a foreign 
Court of Law amounts to a submission to its jurisdic- 
tion and deprives the party of the right of disputing 
the enforceability of the judgment of the Foreign 
Court in a British Court. [p. 130, col. 2.] 

An application by a defendant "for an adjournment 
of the case and to set aside. an ex purte decree passed 
against him and an appeal against an order refusing 
to set aside the decree are all voluntary acts and as 
such amount to submission to the jurisdiction o the 
Foreign Court. [ibid.] 

Case-law referred to. 

Appeal against a decree of the “District 
Judge, Hoshangabad, dated the 18th August 
1923, in Civil Appeal. No. 49 of 1923. 

Mr. P. C. Dutt, for the Appellant. 

Mr. J. Sen, for the Respondent. 


JUDGMENT.—The suit out of which 
this appeal arises was based upon a 
foreign judgment. The plaintiff who is re- 
spondent here admits thatthe Civil Court 
in Bhopal State which pronounced it had 
no jurisdiction to try the suit but he cou- 
tends that the judgment is binding on the 
defendant- appellant as she submitted to 
the jurisdiction of that Court. The acts 
constituting submission are “an application 
by the defendant fop an adjournment of 
the suit which was disallowed; an appli- 
tion by her to set aside the decree which 
was subsequently passed ex parte and an 
appeal from’ the order -refusing to set 
aside theéx parte decree which were both 
dismissed. The deferfdant does not dis- 
pute that the decree is biading on her if 
she submitted to the Bhopal Court's jurisdic” 
tion but she contends that the acts men- 
tioned above, which She admits, do mot 
amount to submission tg the jurisdictfon of 
the Court. A further plea by*the defend- 
ant .was that the decree was obtained by 
fraud. The fraud alleged was that the 
plaintiff won over her agent Mansrk} das 
and induced him to give false cvice 
in his favour. 

The lower Appellate Court has held thag 
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tHe alleged fraud is not proved and that 
the defendant submitted to the jurisdiction 
of the Bhopal Court. 

As regards the plea of fraud it may at 
once be disposed ofon the ground that 
the allegations concerning fraud are not 
proved, Further, fraud which wauld vitiate 
the judgment must be fraud practised on 
the defendant whereby she was prevent- 
ed from defending the claim in the manner 
most to her advantage. No such fraud is 
alleged or proved. 

As regards the question whether the acts 
referred to above amount to submission 
to thé Court’s jurisdiction or not the de- 
fendant relies on Sjvaraman Chetti v. Iburam 
Saheb (1), Keymer v. Visvanatham Reddi (2) 
and Gurdyal Singh v. Rajaof Furidkot (3). 
None of these rulings has any application 
in the present case. Gurdyal Singh v. Raja 
of Faridkot (8) was a case where the 
defendant never appeared in the suit 
or otherwise submitted himself to the 
jurisdiction of the Foreign Court. In 
Keymer v. Visvanatham Reddi (2), the 
question for decision was whether the 
suit had been decided on the merits, a ques- 
tion whichis not raised here. In Sivaraman 
Chetti v. Iburam Saheb (1), the question 
whether the defendant submitted himself 
to the jurisdiction of the Foreign Court 
was raised. The deféndant had employed a 
Vakil to defend the suitin the Foreign Court 
of first instance but on the case coming on for 
hearing the Vakilstatedhe had no instruc- 
tions and consequently a decree was passed 
as prayed for by plaintiff apparently without 
any evidence being taken. Subsequently, 
defendant applied to the French Courts to 
have the ex parte decree set aside anda 
decree to be given on the merits. This 
application appearssto have been acceded 
to, but, on the case coming on {or -hearing, 
the order so passed in defendant’s favour 


was set aside on the ground that the appli- 


dhere was no submission. 
- noticed in Shaik Atham Sahib v. Daud 
Sahib (4) and the learned Judges in that - 


cation was barred as not having been made 
within eight days of the notice of the deci- 
sion. It was held upon the above facts that 
This case is 


(1) 18 M. 324; 6 Ind. Dec. (x. 8) 577. 

(2) 38 Ind. Cas. 683; 40 M. 112; 15 A. L. J. 92; 21 M. 
L. T.78; 32 M. L. J. 35; 5 L. W. 342; 19 Bom. L. R. 
206; 21 G. W. N. "S58 250. L. J. 233; 10 Bur, L. T. 175; 
441. A. 6 (P. C). 

(3) 22 0. 222; 21 I. A. 171; 4 M. L. J. 267, 6 Sar. P. 
GC. J. 503; 112 P.R. D 11 Ind, Dec. (x. s.) 149; (1894) 
A. O. 670; 11 R. 340 (P. ©.),, 

2 3 Ind, Oas, 190; 32 M, 469; 19 M L, J. 457, 
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case’ apparently seemed unwilling to 


endorse the view of the facts taken in it.” 


In Shaik Atham Sahib v. Davud Sahib (4) 
appearing and applying for leave to defend 
the action without raising any objection to 
the Court’s jurisdiction was held to bea 
voluntary submission to the -jurisdicticn. 
In Harchand Panaji v. Gulabchand Kanji 
(5), the defendant having raised pleas of 
limitation and non-joinder of parties and 
some others along with the plea of want 
of jurisdiction was held to have voluntarily © 
submitted to the jurisdiction. 


It is difficult to see how the appear- 
ances for the purpose of obtaining an 
adjournment or for applying to set .aside 
the ex partg decree can have been any- 
thing but voluntary and did not amount to 
a submission to the jurisdiction of the 
Court. 

As the defendant was not subject to the 
jurisdiction of the Court any judgment 
passed by it in her absence would have 
done her no harm as it could not have been 
enforced against her, She was, therefore, 
not obliged to appear and ifshe did she 
appeared voluntarily and submitted herself 
to the jurisdiction of the Court. . Harris 
v. Taylor (6) may be cited in this connec- 
tion. In that case appearance merely to dis- 
pute jurisdiction wastheld to amount to sub- 
mission. The plaintiff in that case brought 
an action in the Isle of Man against the 
defendant claiming damages. The defend- 
ant was a resident of England and was 
not subject to the jurisdiction of the Isle 
of Man Court. After service of the writ 


“on the defendant in England he appeared 


“Conditionally” and applied to the Court 
to set aside the writ on the ground amongst 
others that he was domiciled in England. 
The application was dismissed. The de- 
fendant took no further part inthe pro- 
geedings and the plaintiff recevered judg- 
ment for damages andcosts. The plaintiff 
then brought the suit in England to enforce 
the jadgment. It was held that by reason of 
his application the defendant had voluntari- 
ly* submitted to the jurisdiction of the Isle 
of Man Court and that the judgment was, 
therefore, enforceable against him in 
England. Buckley, L. J., observed as 
follows:— 


“The question which we have to decide 


sa) G05) Cas. 265; 39 B. 34; 16 Bom. L. R, 620 
6) (1915) 2 K, B. 580; Sa. J.K. B 1839; UBL, T, 
x 
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on this appeal depends, asI have said, on 
whether the defendant submitted to the 
jurisdiction of the Isle of Man Court, and 
in order to decide that question it is neces- 
sary to consider what it was that the de- 
fendant did on March 17, when as the 
record states he appeared conditionally 
to set aside the writ. When the defendant 
was served with the process he had the al- 
ternative of doing nothing. He was not 
subject to the jurisdiction of the Court, 
and ifhe had done nothing, although the 
Court might have given judgment against 
him, the judgment could not have been 
enforced against him unless he had some 
property within the jurisdiction of 
the Court. But the defendant was not 
content to do nothing; he ùid some- 
thing which he was not obliged to do, but 
which, I take it, he thought it was in his 
Interest to do. He went to the Court and 
contended that the Court had no jurisdic- 
tion over him. The Court, however, decid- 
ed against this contention and held that 
the defendant was amenable to its jurisdic- 
tion. In my opinion there was a voluntary 
appearance, by the defendant in the Isle of 
Man Courtand a submission by him to the 
jurisdiction ofthat Court. Ifthe decision 
of the Court on that occasion had been in 
his favour he would have taken advantage 
of it; as the decision was against him, he 
was bound by it and it became his duty 
to appear in the action, and as he chose not 
to appear and to defend the action he 
must abide by the consequences which 
follow from his not having done so. The, 
course adopted by the defendant’s Advocate 
on March 17 was either a qualified ap- 
pearance oran unqualified appearance. I? 
it can be regarded as a qualified ap- 
pearance it was an appearance for the 
purpose qf getting a decision of the Court. 
on the quesfion whether the defendant 
was bound by the jurisdiction of the Court.e 
The decision was against him, and there- 
after it was not open to the defendant to 
say that he was not bound. The doctrine 
applicable to these cases is that ifthe de- 
fendant has placed himself in such & posi- 
tion that it has become his duty to obey the 
judgmentofthe Foreign Ccurt, then thejudg- 
mentis enforceable againsthim in this coun- 
try;iseeSchibsby v. Westenholz (7). I think that 
in this case the defendant did submit him- 


_ (7) (1871) 6 Q. B. 155; 40 L. J. Q. B. 73; 24 L. T. 93; 
19 W. R. 587, 
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self to the jurisdiction of the ‘Court of the* 
Isle of Man, and, therefore, it was his dyty 
to obey the judgment.” 
Bankes, L. J., held that the motion to set 
aside the writ was, undoubtedly, an ap- 
plication by the defendant for the exercise 
of the protection of the Court on his 
behalf ‘and that the principle underlying 
the case of æ person who has agreed to - 
submit to the 
applies equally to the case of a person who ` 
appeals at a preliminary stage to the Foreign `` 
Court to relieve him from an obligation’ 
which the plaintiff by means of the action 
seeks to put upon him and that the fact that 
the, defendant has sought the protection of 
the Court imposes upon him an obligation 
to obey the judgment of the Court if it 
should happen that it is givenagainst him. 
The decision of the lower Appellate Court 


is correct. The appeal is dismissed with 
costs. b 
Z. K. Appeal dismissed. 


ee 


ALLAHABAD HIGH COURT. 
Exzoution SECOND OIVIL APPEAL No. 1743 
' oF 1924. 
June 10, 1925. 
Present:—Mr. Justice Sulaiman. 
MUHAMMAD YUSUF.KHAN— 
‘ OBJECTOR—APPELLANT ° 
versus 
Babu MAHADEO PRASAD—Dkzorzz- 
HoLvER—RESPONDENT. 
Civil Procedure Code (Act V of 1908), 0. XXXIV, 
r. 6—Limitation Act (IX of 2908), Sch. I, Art. 181— 
Mortgage suit—Preliminary decree—Final decree— 
Preliminary decree modified on appeal—Application 
to amend final gecree or to pass new decree—Limita- 
tion—Jurisdiction of Court. 3 
A preliminary decree for sale in a mortgage suit was 
passed on the 30th of May 1916, An appeal was pre- 
ferred against the decree and the decree was finally 
modified by the Appellate Court on the 27th of Novem- 
ber 1919. In the meanwhile the Court of first instance 
had passed a final decree on 22nd January 1918. On 
20th February 1922 the decregholder applied to the 
Court of first instance for preparation of a new final 
decree or the amendment of the old one in accordance 
with the preliminary decree passed by the Appellate 
Court. The Court instead of ordering that a new decree 
should be prepared on a separate sheet of paper 
amended the old decree and brought it into conformity 
with the préliminary decree of the Appellate Court : 
Held, that the application of the decree-holder 
having been made within threg years of the date of 
the preliminary decree passed by the Appellate Court 
was within limitation and that under the circum: 


jurisdiction of a Court ~“ 
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stances it was open to the Court of first instance 
eith®r to pass anew decree in accordance with the 
terms of the preliminary decree passed by the Appel- 
late Court, or to amend the old final decree passed by 
it and to baing it into conformity with the decree 
of the Appellate Court and that, therefore, the course 
acon by the Court was perfectly justified, Íp. 133, 
coi. 1. = 
Mr. M. A. Aziz, for the Appellant. 
Mr. U. S. Bajpai, for the Repondent. 
JUDGMENT.—This is a judgment- 
debtor's appeal arising out of an execution 
matter.. A preliminary decree for sale was 
passed on the 30th of May 1916 and an 
appeal was preferred from that decree to 
the Court of the District Judge who modifi- 
ed the decree finally on the 27th of Novem- 
ber. 1919. Between the passing of the 
decree by the District Judge and the order 
of the High Court a final decree was 
passed by. the Court of first instance on the 
22nd of January 1918. The decree-holder 
applied for execution of the final decree as 
originally prepared. This application was, 
of course, rejected as the decree was based 
on the preliminary’ decree which had been 
modified on appeal by the High Court. 
Ultimately the-decree-holder on the 20th of 
February 1922 applied to the Court of first 
instance for preparation of a new final 
‘ decree or the amendment of the old onein 
accordance with the preliminary decree 
passed by the High Court in second appeal. 
The learned Judge instead of ordering 
that a new decree should be prepared on 
a separate sheet of paper amended the old 
detree and treated it as a decree in favour 
of the decree-holder. It is noteworthy that 
the application for the preparation of the 
final.. or an amended decree was made 
within: three years of the order passed by 
the High Court. in second appeal. That 
application was accordingly within time. 
Thé -presert application is fos execution of 
_the decree prepared on the 20th of February 
.1922.-and was filed on the lith of March 
1922. : The judgnfent-debtor took the ohjec- 
tion that the decree was not, executable 
inasmuch.as the Court bad no jurisdiction 
-to amend the final decree which was based 
‘on à preliminary decree which had been 
“modified on appeal by the High Court. The 
Court of* first instance allowed this objec- 
‘tion but, on appeal this objection has been 
overruled. - 
. The learned 
“on the Full Bench case of Muhammad 
.. Sulaiman Khan, Fatima (1) and the Privy 
`- (1) ILA. 314; A. W, Nt (1889) 107; 6 Ind. Dee. (x, 3.) 
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Vakil for the .obj&ctor relies , 
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Council caseof Brij Narain v. Tejbal Bikram 
Bahadur (2). Both these cases are clearly 
distinguishable. In the Full Bench case 
there wasa decree passed by the First 
Court which was affirmed on appeal. As 
soon as the decree was affirmed on appeal 
the Court of first instance ceased to have 
any jurisdiction to deal with the matter, 
It, however, amended its decree purporting 
to bring it in accordance with the judgment 
of the High Court. The Full Bench pointed, 
out that the Court had no jurisdiction’ to 
do anything of the kind because itewas the 
Appellate Court alone which had to prepare 
its own decree and it was that decree which 
would have to be executed. Similarly in 
the case before their Lordships of the Privy 
Council the First Court had passed adecree 
under s. 88 of the Transfer of Property Act 
which was appealed against to the High 
Court and the appeal was partially allowed. 
The Court of first- instance ‘also passed a 
decree under s. 89 of the Act but as far as 
I can judge from the judgment this latter 
decree was not appealed from. Subsequ- 
ently the Court of first instance amended 
not only the decree under s. 89 but also 
the decree under s. 88 by striking out there- 
from the provision for future interest, 
Obviously when the decree under s. 88 had 
been appealedfrom to the High Court the 
Court of first instance had no power to 
amend it. It, therefore, acted without jurib- 
diction in doing so. In the’ présent 
case it has to be noted-tkat the Court 6f 
first instance did not purport to amend ‘the 
*preliminary decree which it . had’ passed 
‘previously but accepted the preliminary 
«decree as ultimately passed by the High - 
Court. The prayer of the decree-holder 


- was either to prepare a new final decree in 


terms of the preliminary “decree passed by 
the High Court orto amend tlte previous 
e Önal decree so as to bring it*in accordance 
with the picliminary decree. The final 
decree could not, pessibly have been pre- 
pared by the High Court. It was the First 
Court only which could prepare it and it 
chad gull jurisdiction to prepare it. . The 
.present case, therefore, is clearly distin- 
guishable. te 

In my opinion the two prayers asked for 
by the decree-holder in- his application 
dated the 20th of February 1922 were 


(2) 6 Ind. Cas. 669; 7 A. 507; 10 C. W. N. 667; 110. 
L. J. 560; 12 Bom. L. R. 444;- 8 M. L» T. 57;. 20.M. L. 
Te 32 A.295 1910) M. W.N. 392; 371. A 70 


e 
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subatantially the same. His prayer was 
that-a final decree should be brought into 
existence which should be in accordance 
with the High Court’s preliminary decree, 
whether this was a decree prepared on a 
-new sheet of paper and called a new final 
decree or an amended decree on the old 
_ Sheet of paper. In my opinion the Court 
of firstinstance had jurisdiction to do both. 
It could prepare a new final decree in terms 
of the preliminary decree passed by the 
High.Court or it could amend its own final 
decree (which had never been appealed 
from) and bringit in accordance with the 
High Court's preliminary decree. The ap- 
plication was within time and, there was 
no obstacle in the way to the relief being 
granted. 

_ The decree which was thus. prépared can 
be treated valid in either way and is exe- 
eutable. The appeal has-no merits and 
is dismissed with costs including fees on 
the higher scale. 


ZK. Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 1025 
: oF 1922, i 
April 1, 1925. ° 
Present:—Justice Sir Ewart Greaves, Kr, 
and Mr. Justice Cuming. p 
ANANTA DEW ADHIKAR GOSWAMI— 


PLAINTIFF— APPRLLANT . 
versus . 
JOYDEB SARMA AND OTHERS—- DEFENDANTS 
' -— RESPONDENTS. 


Limitatidn Act (IX of 1909), s. 10, Sch. I, Art. 44— 


Person setting ùp new idolon trust lands, whether, 


trustee de son tort-—-Adverse possession—Limitation. 

The mere fact that a person comes to land which 
originally may have been trust» property for an idol 
and places on that land a new namghur and sets up a 
new idol, does not constitute him a trustee de son tort 
for the original idol that was upon the land. [p. 193, 
col. 2.] ° 

Section 10 of the Limitation Act has no application 
to sucha case and the ordinary rule of limitation 
applies. [p. 133, col. 2; p. 134, col. 1] 

Moosabhai v. Y acoobbhai, 29 B. 267; 7 Bom. L. R. 45, 
- distinguished, | 

Appeal against the decree of the District 
Judge, Assam Valley, dated the 5th of July 
1921, affirming that of the Subordinate 
Judge of that District, dated the 4th of Sep- 
tember 1920. : 
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was adhikar or shebait. 


-had failed to prove his title. 


133 « 
Mr. Gunadu Charan Sen and Babu Pro” 

bodh Chandra Kar, for Syed M. Saadulla, 

for the Appellant : 

Babu Gour Mohan Dutta, for the Re- 
spondents. . 

- JUDGMENT. 

Greaves, J.—This is an appeal by the 
plaintiff agafnst a decision of the District 
Judge of the Assam Valley confirming a 
decision of the Subordinate Judge. ‘The 
suit was brought for a declaration that 
certain property was subject toa religiotis 
endowment and that it belonged to an- idol 
and that the temple formed part of ‘the 
religious endowment of which the plaintiff 
The lower Appel- 
late Court has found that the plaintiff 
entirely failed to prove his title and his 
possession within 12 years of the suit. 

The main attack that has been made in 
this appeal is with regard to the latter find- 
ing. Itis stated that on the facts adverse 
possession for 12 years does not bar the 
plaintiff's suit having-regard to thé provi- 
sions of s. 10 of the Indian Limitation Act. 
So far as the question of title is concerned 
we think that the finding is sufficient’ to 
dispose of the appeal. The plaintiff sued to 
recover the land as an adhikar ‘of.:the 
parent Satra at Kaliabar of which he says 
the Satra at Karatipar was a branch. Now 
the learned Judge has found that the parent 
Satra at Kaliabar was a branch of the Satra 


. at Karatipar and he has accordingly, in my 


opinion, correctly found that the plaintiff 
The plaintiff's 
case was that there was on the land in suit 
a namghur and an idol, that the origi- 
nal idol and its paraphernalia had dis- 
appeared that the namghur had become 
dilapidated and had been removed under 
the Magistrate’s order and he alleged that 
the defendants had come on. the land, ` built 
anew namghur and established a new idol. 
So far as the question of title is concerned 
we agree with the learned Judge and think 
that this finding disposes of the appeal. - 
But so far as the second question is con- 
cerned, in my opinion, s. 10 of the -Indian 
Limitation Act has no application to*ithe 
facts here. The mere fact thar a pèrson 
comes to land which originally may have 
been trust property for an idol and places 
on that 18nd anew namghur and sets up 
a new idol does not, in my opinion, còn- 
stitute him a trustee de son tort for the 
original idol that was upon the land. We 
think that under ihe circumstances, ‘the 


ay 


ordinary rule of limitation applies. We 
were referred to the case of Moosabhai v, 
Yacoobbfai (1) and to a passege in the judg- 
ment of Mr. Justice Tyabji ab page 280* as 
authority for the proposition fôr which the 
appellant contends. But in jhat case as 
Mr. Justice Tyabji points out at page 281* 
the person who set up limitation was an ex- 
_ press trustee and had taken upon himself 
the administration of the trust and had 
taken pgssession of the trust property. 
Under circumstances like these clearly it 
was not open to such person to plead that 
he was entitled by adverse possession for 
12-years to resist the suit for he himself had 
acknowledged the existence of the trust 
but in the case before us we find that there 
was no such acknowledgment and that no 
trust relationship between the defendants 
and the original idol existed at the time 
of the suit. Consequently, in my opinion, 
s. 11 of the Limitation Act has no applica- 
tion to the facts of this case. j f 
In the result the appeal fails and is dis- 
missed with costs. 
Cuming, J.—I agree. 
Z. K. ' -Appeal dismissed. 
__Q) 29 B. 267; 7 Bom. L. R. 45. 
*Pages of 29 B.—[Ed.] 
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ALLAHABAD HIGH COURT. 
SECOND GIVvIL APPEAL No. 249 or 1925. 
June 11, 1925. 
Present:—M», Justice Sulaiman. 
HARAKH SONAR—P.iarntirr— 
: APPELLANT 
versus s 
Babu GOP} KISHUN AND OTHERS— 
‘ DEFENDANTS— RESPONDENTS. 
` Civil Procedure Code (Act V of 1908), O. XXI, r. 95 
Execution of gdecree—Auction-sale— Purchaser, re- 
medies of—Posseasion obtained by purchaser, effect of 
— Person having no title to property sold, whether can 
eject purchaser. è 
. An auctiòn-purchaser has two remedies open to him 
forrecovery of posgession of the property purchased 
by him. He may either have recourse toa summary 
remedy and apply to the Court under O. XXI, r. 95 of 
the C. P. O., for delivery of possession against the 
judgment-debtor or instead of seeking that summary 
remedy he may bring a regular suit f@r recovery of 
possession against his judgment-debtor for which the 
period of limitation would be 12 years. Even if the 
summary remedy is barred by time his remedy to 
bring a regular suit for recovery of possession is not 
barred till 12 years have expired. If before the expiry 
of the time allowed for this other remedy he somehow 
--ar other obtains possession of the property he cannot 
e 
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be ousted therefrom by a person who in the eye of thé 
law has.no title to the property. [p. 135, cole. 1 & 2.] 

Defendant obtained a simple money-decree. against 
the plaintiff's father and attached a one-fourth share in 
certain joint family property which belonged to the | 
judgment-debtor and his brothers. The share was 
put up forsale and was purchased by the decree- 
holder himself. The decree-holder did not apply for 
delivery of possession during the lifetime of the judg- 
ment-debtor. After his death the brothers of the judg- 
ment-debtor brought a suit for partition against the 
decree-holder impleading the plaintiff asa defendant. 
In the final decree passed in the suit a lot consisting 
of a one-fourth share in the property was ‘allotted to 
the defendant. After this decree defendant applied to 
the Execution Court and got a formal delivery of pos- 
session of the property allotted tohim. Plairtiff filed 
an objection to the application for delivery of posses- 
sion, which Was dismissed. He then brought a suit for 
recovery of possession of the property of which posses- 
sion had been taken by the defendant’on the ground 
that the application for delivery of possession made by 
the defendant to the Execution Court was barred by 
time : | 

Held, (1) that the defendant having obtained pos- 
session of the one-fourth share allotted tohim in the 
partition decree to which the plaintiff was a party, the 
plaintiff had no right to recover possession of the 
property from the defendant ; fp. 135, col. 1.] 

(2) that in any case the defendant being the purchaser 
of the one-fourth share at auction in execution of his 
decree and having somehow obtained possession of that. 
share the plaintiff who had no title to the property 
could not successfully oust the defendant from posses- 
sion of it. [p. 135, col. 2.] : 

Second appeal against a decree of the 
Additional Subordinate Judge, Azamgarh, 
dated the 15th October, 1924. 


Mr. Ambika Prasad, for the Appellant. 
JUDGMENT.—This is a plaintiffs 


e appeal arising out ofa suit for recovery of 


possession. The suit could have been dis- 
missed on the ground much simpler than 
*the ore on which the lower Appellate Court 
has dismissed it, though even that ground 
is sound. e ` 
The defendant obtained a simple money- 
decree against the plaintiffs father and 


è attached his one-fourth share in a joint 


family property which belonged to the 
father and his brothers. Under the Privy 
Council ruling of Suraj Bunsi Koer v. Sheo 
Persad Singh (1), the father’s interest could 
be aftached and seizad in his lifetime, It 
was putup forsale and purchased at auction 
by the decree-holder himself. The decree- 
holder, however, did not apply for delivery 
of possession and the father died. Subse- 
quently the plaintiffs uncles brought a cuit 
for partition Sgainst the decree-holder pur- 
chaser impleading the present plaintiff as a 


(D 5 0. 148 at pp. 174; 61 A. 88; 4 Sar. P.C J. l; 
3 Suth. P. O. J. 589; 4 C. L. R. 226; 2 Shome L. R. 242; 
2 Ind. Dee. (N. 8.) 705 (P. O.) 
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defendant. In this partition suit four lots 
were prepared and one lot consisting of a 
one-fourth share was allotted to the defend- 
ant who had purchased thë share of the 
plaintiffs father. This decree became final. 
After this decree defendant applied to the 
- Execution Court and got a formal delivery 
of possession on the 2tth of October 1922. 
Subsequent to the delivery of possession the 
present plaintiff filed an objection to the 
Court saying that the application for de- 
livery of possession was barred by time in- 
asmuch as it had been filed morethan three 
years after the sale. The Court, however, 
dismissed the objection and upheld the de- 
livery of possession against the plaintiff. 
“The plaintiff has now brought a separate 
suit for recovery of possession and the main 
ground on which the suit is based is that 
the application for delivery of possession 
was barred by time and, therefore, he is not 
bound by the proceedings relating to the 
: delivery of possession. His contention, in 
my opinion, cannot be accepted. 

The first difficulty in the way of the plaint- 
iff is that under a partition decree to which 
he himself wasa party the defendant has 
been given one-fourth share in a separate 
lot. Insome way or other assuming that 
it was an irregular way the defendant has 
succeeded in obtaining possession of this 
one-fourth share allotted to him. In face of 
the partition decree the plaintiff who has no 
title has no right to recover it back from 
him. The suit, therefere, ought to be dismiss- 
ed on this simple ground. 

The lower Appellate Court has, however, 
dismissed it on the ground that though tHe 
decree obtained by defendant for the posses- 
sion.of the house had become incapable of 
execution by lapse of time, the right estab- 
lished by it remained, and though such 
right could not be enforced by executio? 
through Court the defendant could enter by 
ousting any trespasser including the plaint- 
iff. Here again the lower Appellate Court’s 
language is altogether inaccurate. The exe- 
cution did not become barred by Idpse of 
time. The decree had been fully executed 
and the property had been put up for sale 
and sold. It was not the execution which 
was barred by time but the application for 
delivery of possession of the property pur- 
chased by the auction-purchaser. The 
ground underlying the decision of the 
lower Appellate Court, however, still holds 
good. The auction-purchaser has two re- 
medies open to him. He may either have 
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recourse toa summary remedy and apply 
to the Court under O. XXI, r. 95 for delivery 
of possession against the judgment-debtor 
or he may not seek that summary remedy 
but may bring a regular suit for recovery of 
possession against his judgment-debtor for 
which the feriod of course would be 12 
years. Itis, therefore, manifest that even 
if his summary remedy be barred by time 
his remedy to bring a regular suit for re- 
covery of possession is not barred till 12 
years have expired. If before the expiry of 
the time allowed for this other remedy he 
somehow or other obtains possession of 
the property he cannot then be ousted by 
a person who in the eye of the law has no 
title. j 

The learned Vakil for the appellant has 
relied on the case of Ram Dulari v. Balak- 
ram (2). That case is distinguishable in the 
first place because there it was the judg- 
ment-debtor who had brought a suit for 
partition and not the decree-holder pur- 
chasing himself. Furthermore, in the 
present case the interest of the plaintiff's 
father had beén attached in his lifetime, 
which must be deemed to be a distinct and 
separate property. When that interest was 
putup for sale and sold then prima facie, 
in spite of the words ‘right, title and interest’ 
of the judgment-debtor in the proclamation 
of sale, the whole interest of the family 
represented by the plaintiff's father passed; 
vide the case of Sripat Singh Dngaw v. 
Prodyot Kumar Tagore (3). . 

The appeal is accordingly dismissed under 
O XLI, r. 11. . 

%. K. . Appeal dismissed. 

(2) 27 Ind. Cas. 696; 13 A. L. J. 105; 37 A. 120, 

L. J. 147; 33 M. L, J. 133; 

N. 442; 25 O. L, J. 220; 


) 
(1917) M. W. N. 193; 2 
` 990; 44 0.524; 44 L A. 


21 M. L. T. 22% 19 Bom. L. 
1 (P. CG). 


pa 


NAGPUR JUDICIAL COMMIS- 
SIONER'S GOURT. 
Seconp CIVIL APPEAL No. 140"0r 1924. 
March 18, 1925. 

Pregent :—Mr. Findlay, Offg. J. ©. 
JAIRAM AND oTHERS—PLAINTIFFS 
—APPELLANTS 

$ versus 
ADKU —Derenpant— RESPONDENT. 
Execution of decree—Decree, whether can be execui~ 
ed in part. 


“4136 


Where a part of a decree has by flux of time, for 
which the decree-holder is in no way responsible, 
become impossible of execution, the decree-holder is 
not barred fm executing the other portions of the 
decree provided they are independent of the portion 
which has become barred [p. 137, col. 2; p. 158, col. 1.] 

Appeal from a decree of ‘the District 
Judge, Bhandara, dated the 7th January 
1924, in Civil Appeal No. 79 of 1923. 

Mr. V. R. Pandit, R. B., for the Appel- 
lants. 

Mr. N. G. Bose, R. B., for the Respondent. 


JUDGMENT.—The present second 
appeal raises a somewhat interesting point 
as regards the execution of a portion of a 
decree only. The four plaintiffs appellants 
appeal against an order of the District 
Judge, Bhandara, dated the 7th of January 
1924, refusing to allow execution of a part 
of the decree, which the plaintiffs-appellants 
held against their judgment-debtor Adku, 
who is the respondent in this Court. The 
said order of the District Judge reversed 
in turn an order of the Subordinate Judge, 
First Class, Bhandara, which had allowed in 
the first instance execution of part of the 
decree. 


The facts of the case are, shortly, as 
‘follows: The plaintiffs-appellants had sued 
for specific performance of a contract of 
lease of the lac of the Pathrijungle, which 
was evidenced by Ex, P-1, dated the 5th of 
February 1920. Under this contract the 
said lease was to enure for some three years, 
beginning with the summer crop of 1919-20, 
The consideration for the lease was to 
be Rs. 3,540,0f which Rs. 50 was paid as 
earnest money at the time. For reasons 
I am not concernetl with, the First Court 
dismissed the suit. On appeal to the Court 
of the District Judge, Bhandara, the Sub- 
‘ordinate Judge’s judgment an@ decree were 
reversed and the plaintiff's claim was 
decreed on the 19th of September 1921. 
Under this decree it was directed that the 
defendant shdéuld execute the.deed of lease 
according to the conditions set forth in 
the agreement (Æx. P-]) subject to his 
receiving Rs. 3,450 from the plaintiff. In 
addition Rs. 100sdamages were decreed in 
respect of the plaintiffs having lost the 
summer crop of lac of the fasli year 1329, 
which was included in the termgmention- 
ed in the lease. In addition, an order was 
passed for the payment of a certain amount 
of costs by the defendant to the plaintiffs. 
ty On the 5th of January 1922 the defend- 
ant-respondent Adku applied for stay of 
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execution of the decree on the ground that 
he had filed a second appeal in this Court. 
On the 3rd of February 1922 the stay of 
execution was granted subject to certain 
conditions as to the plaintiffs-decree-holders ~ 
being allowed to keep a watch on the 
jungle in question as to there being checks 
on the judgment-debtor Adku removing 
any lac from the forest. The second appeal 
of Adku was dismissed by Hallifax, A. J. 
C., without notice to the respondents on 
the 19th of April 1922. On the 6th of 
September 1923 the present appellants 
applied for execution of the decree so far 
as the order for payment of Rs. 100 damages 
and of coss was concerned. The judg- 
ment-debtor Adku’s Counsel on the 12th of 
October 1923 pleaded that his client was 
unaware of the result of his second appeal 
to the High Court, but at a subsequent 
hearing it was discovered that the said 
second appeal had been dismissed. The 
Subordinate Judge then proceeded to 
execute the decree until the execution pro- 
ceedings ceased as a result of the lower 
Appellate Courts order, which is the 
subject of this appeal. 

As is evident from the order appealed 
against, the learned District Judge has 
proceeded entirely on the strength of the 
decision in Fatehchand v. Panna Lall 
Bania (1). It seems to me, however, that he 
has gravely misapprehended the real mean- 
ing of the decisionin question. Stevens, 
J.O., in the said case obviously relied on 
the case of Huro Sunkur Sandyal v. :Taruck 
Chunder Bhuttacharjee (2), but, in my 
gpinion, if the latter decision be examined 
carefully, it is really unfavourable to the 
position which the defendant-respondent 
takes up in this appeal. Peacock, O. J., at 
page 490* of the said case remarks as fol- 
ows :— . 

“I do not mean to say that a person may . 
not apply for execution of part of a 
decree, if he admits that the remainder has 
been satisfied; nor do I mean to say that, 
where,a decree is perfect for execution in 
certain respects and imperfect in other 
respects, that execution may not be taken 
out for the portion which is perfect. For 
instance, a decree-holder may obtain a 
decree to recover possession of lands and 
for wasilat to ke assessed in execution. The 
decree cannot be exeeuted as regards the 

(1) 10 C. P. L. R. 83. - 

(2) 11 W. R. 488; 3 B. L. R. A. CO. J. U4. 

*Page of 11 W. R.—[Ed.] i 


el 





[89 I. O. 1928) 


qwasilat until it is ascertained. That ought 
not to prevent the execution-creditor from 
applying to execute the decree as to that 
portion which is perfect and seizing in 
execution the land which has been decreed 
tohim. But after the decree is perfect for 
execution in its entirety, as for instance 
in the case just put, after the wasilat had 
been assessed and fixed, I apprehend that 
the execution-creditor cannot take out one 
execution for the wasilat, another for the 
costs ang another for the interest on the 
costs.” 

Now, what was the real position in the 
present case? The agreement (Ex. P-1) 
related to the performance of a,lease for 
3 years beginning from 1919-20. In the 
meantime, on the initiative of the defend- 
ant-respondent, execution has been stayed 
on the ground of his second appeal, and this 
order of stay of execution remained in force 
untilafter the application for execution, Iam 
concerned with, had been filed on the 6th 
of Sepember 1923. The learned District 
Judge has remarked that the present case 
is parallel to the Fatehchand v. Panna Lall 
Bania (1) quoted above, inasmuch as 
here no time was fixed for the payment 
of the money, nor was any condition laid 
down as to the non-payment of the amount. 
This can hardly be said to be correct, for, 
in effect, the execution of the lease, at any 
rate by 1923, would have amounted to 
nothing more or less than a useless for- 
mality, for the period for which the lease 
was torun had already expired. It would 
thus have been utterly futile for the 


decree-holders to have asked for the specific, 


performance of the decree, for the period 
during the lease was to run had already 
expired. It must be remembered also that 
there is nothing to sHow, nor indeed has 
it bean urged on behalf of the respondent 
that there was any laches on the part of 
the present appellant in applying for exe- 
cution of the decree. ASI have already 
shown, it was on the application of the 
defendant-respondent himself that execu» 
tion of the decree had been stayed. °- 
The learned Counsel for the defendant- 
respondent has urged that ifthe plaintiffs- 
appellants are granted a decree for Rs. 100 
“damages, they will, in effect, receive this 
amount without having paid to hisclientthe 
consideration of the lease. - This argument 
does not appear to beof any great force. 
The defendant-respondent himself is clearly 
responsible for the fact that thewhole decree 
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has not been executed. Rs. 100 of account 
of damages was awarded in respect ef the 
defendant-respondent’s wrongful act in not 
carrying out the terms of the agreement 
(Ex, P-1). Sucha consideration, therefore, 
seems to me‘to be of no real weight. It 
would be just as open to the plaintiffs-appel- 
lants to argue that they have been out of 
pocket for several years of the Rs. 50, 
earnést money, which they paid. 
Again, another contention has been urged 
on behalf of Adku to the effect that the 
plaintiffs’ proper course is to deposit the 
balance of the consideration, Rs. 3,450, ask 
for specific performance for execution of the 
lease, and then claim damages by a separate 
suit in respect of the lac crop for the remain- 
ing period the lease had to run. ‘I cannot 
concur in any such suggestion, which seems 
to me equally opposed to the mandates of 
both law and equity, not to mention com- 
mon sense. The execution of the lease, 
after the period covered by it, would be 
nothing more than a worthless and useless 
formality. 
The real mistake made by the lower 
Appellate Court in dealing with this case 
was in its regarding the decree we are con- 
cerned with, as one perfect for execution 
in its entirety. As I have already shown, 
the decree was nothing of the sort, and 
circumstances have occurred, for which the 
present appellants were in no way respon- 
sible, which have rendered it impossible 
for them to ask for execution of the pf&rt 
e of the decree relating to specific perform- 
ance of the lease (Ex. P-1),. The other 
two parts of the decree can, however, ob- 
viously be executed independently of the 
portion relating to the matter of specific 
performance, and I know of no rule of law 
or of equity which should prevent the 
present appellants from exeeuting the por- 
*tion of the decree relating to the damages 

and of costs. ii P 

The decision in Fatekchand w, Panna Lall 
Bania (1) was obviously never intended by 
Stevens, J. C., to bear fhe interpretation 
which the respondent has attempted to 
place on it. There the question was whe- 
ther the plaintiff could be allowed volun- 
tarily tosplit up his decree and to take 
out execution of only a portion thereof 
while defiberately refraining from execu- 
ting the other portion in which the benefit 
was subject to an onerous "condition. The 
present case, as I have attempted to show, 
is entirely different. Part of the decree 
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-holders were ih no way responsible, become 
impossible of execution; but this fact in no 
way bars the present plaintiffs-appellants 
fiom executing the other portions of “the 
decree, portions which are now entirely in- 
dependent of the matter of specific per- 
formance, 

The appeal is accordingly allowed. The 
` order of the lower Appellate Court is re- 
versed and the case will go back to the 
Fiyst Court which will proceed to dispose 
of the application for execution, dated the 
6th of September 1923.: The defendant- 
respondent will bear the plaintiffs-appellants’ 
-costs both in this and in the lower Appel- 
late Court. Costs in the First Court will 
be awarded according to the discretion of 
the Judge thereof, i 

GRD, . 

Z. K. j 


- Appeal allowed. 


. LAHORE HIGH COURT. 
MISCELLANEOUS First Civiu Appear No. 2315 
oF 1922. 

February 10, 1925. 
Present:—Mr. Justice Harrison. 
VAISHNO DAS AND OTEERS—J UDGMENT- 

DEBTORS—ÅPPELLANTS 

, VETSuUS 

Tue Firm TIRATH DAS-JAMNA DAS 
—DEORER-HOLDERS— RESPONDENTS. 


VAISHNO DAS V. THE FIRM TIRATA DAS-JAMNA DAS. 
of time, for which the’ deeree- ` 


“ from an adjudication. 


` [89 1.0. 10988] 


ing that the decree had been passed against’ © 


them individually and not against the 
firm. The Subordinate Judge held that 


this was so and ordered attachment to be” 


made from the personal property of these 
three men. On appeal to this Court it was 
held ex parte that the suit was against the 
firm and no application having been made 
under O. XXI, r. 50 and nobody being pre- 
sent to urge that the decree-holder claimed 
the benefit of this rule, the appeal was 
accepted. That order was set aside and at 
the hearing of the appeal Counsel points 
out that itis unnecessary to quote O. XXI, 
r. 50, thoygh-it would doubtless under the 
circumstances be desirable that the decree- 
holder should do so and 


were individually and personally served he 
is entitled to the relief he claimed. He 
also urges that the decree is not against the 
firm. : f 

On this latter point I take the same view 
as taken before and as to the applicability 
of O. XXI, r. 50, I think heis right and 
as the record shows that all three members 
were served individually the decree may be 
executed against them personally in spite of 
the firm being insolvent. ° d 

Dr. Nand Lal contends that the result 
of the firm being declared insolvent is to 
render all members of that firm equally in- 
solvent and to endow them individually and 
personally with the advantages which accrue 
He also contends 
that the substituted service was no service 


Civil Procedure Code (Act V of 1908), 0. AKI, rr. $7, e fof the purpose of O. XXI, r. 50, and that 


50---Decree against farm, whether can be executed 
dgainst members individually—Service on members, 
proof of—Arrest of judgment-debtor, application for— 
‘Attachment, previous, absence of, effect of. 

Where adecree is obtained aginst a firm the 
decree-holder is ehtitled to proceed against individual 
members of the firm in execution of the decree with-® 
out making an appl& ation under r. 50 of O. XXI of 

„the O. P. O., if he can show,that the individual mem- 
bers ofthe firm were individually and personally 
served. 

There is nothing illegal in an application for arrest 
of the judgment-debtor whether or not there has been 

`a previous attachment of the judgment-debtor's-pro- 
perty. Š . ` KN 

First appeal from an order of the Sub- 
Judge, Amritsar, dated the 4th July 1922. 

Dr. Nand Lal, for the Appellants. 

Mr. Sundar Das, for the Respondents. 

JUDGMENT.—The facts of the case 
are very simple. A decree was given 
against the Firm Vaishno Das-Parma Nand 
and the decree-holder‘proceeded toxexecute 
if against the individual members contend- 

< i e. 


the record does not show that there was 
any substitutėd service; the words “sub- 
stituted service has been effected” not being 


if he can ` 
show that individual members of the firm- 


a sufficient reason for holding that this ' 


savas done. I find that there sis no force in 
these contentions. 

The order of the Subordinate Judge was 
that the application for arrest would bear 
no fruit until attachment had been made. 
*There is nothing illegal in an application. 


for arrest whether or no there has been a 


previous attachment, and I direct the Sub- 
ordinate Judge to issue notice under O. 
XXI, r. 37, and to proceed in accordance 
with the law. Under the circumstances: of 
the case I qrder that half of. the costs of 
the appeal of the decree-holder will be paid 
by the judgment debtor. 

Z, K. Order accordingly, 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Second MISCELLANEOUS CIVIL APPEAL No. 49 
oF 1924. 
February 25, 1925. 
Preseni:—Mr, Wazir Hasan, A.J. C. 
Tus BENGAL ann NORTH-WESTERN 
RAILWAY Co., Lro. THROUGH ITs AGENT 
ar GORAKHPORE —Derenpants— 
APPELLANTS 
f VETSUS 
SPECIAL MANAGER, COURT oF 
WARDS, BALRAMPUR—P.arntTIFFs— 
RESPONDENTS. 

Railways Act (IX of 1890), 38.77, 140—Suit to 
recover compensation for non-deliver® of goods— 
Notice, whether necessary—Mode of service of notice 
—“May“ ins. 140, meaning of. 

The mere fact that a person who sues a Railway 
Company for compensation for non-delivery of goods 
consigned to the Company for carriage puts forward 
a case of: non-delivery only does not necessarily lead 


to the conclusion that it is not a case of the loss of - 


the goods. The fact of non-delivery is the effect 
-which may ensue from several causes, for instance, 
from wrongful detention or from loss of the goods. 
The distinction between loss and non-delivery for 
purposes of Arts. 30 and 31 of Sch. I to the Limitation 
Act does not justify a conclusion that the word 
“loss” in 8.77 of the Railways Act excludes non- 
delivery of the goods. A claim for compensation for 
non-delivery without more, merely asserts that the 
goods were not delivered at the agreed time or 
‘within “a reasonable time. Such a claim asserts 
nothing as to the cause of non-delivery. Where 
wrongful detention is not pleaded or put in issue a 
claim merely for compensation for non-delivery must 
be understood as including or involving a’claim for 
compensation for the loss of the goods within the 
` meaning of s. 77 of the Railways Act, and the plaintiff, 
must serve a notice upon the Railway Company in 
accordance with the provisions of that section. [p. 
139, col. 2; p. 140, col. 1.] | b 

The word “may” in s. 140 of the Railways Act is 
used because the law allows notice to be served in 
one of the three mgdes laid down in the section. It 
gives an option to the person who is required to give 
notice to ‘choose any one of the three modes pre- 

` seribed thereim. If a notice is not served in com- 
pliance with any of the three modes mentioned in® 
the section it must be held that there is no notice in 
law. {[p. 140, col 2. è 
- Oase-law referred to. . 

Second miscellaneous appeal against an 
order of the Additional Sub-Judge, Gonda, 
dated the 5th September 1924, reversing 
that of the Munsif, Utraula at Gonda, 
dated the 27th May 1924. 


_ Mr. G. N. Mukerji, for the Appellants. 
Mr. M. Wasim, for the Respondents. 
JUDGMENT.—The suit out of which 

this appeal arises was brought by the re- 

spondents against the appellant B. & N.-W. 

Railway Company forrecovery of Rs. 992-11-0 


as the price of certain goods which the re- 


spondent had delivered to the appellant 
Company for carriage by Railway. The 
goods have not been deliverede to the 
appellants at the destination. One 
of the defenees and the only defence with 
which I am concerned was that the suit 
was bad for®*want of notice required by 
s. 77 0f the Railways Act, 1890, The 
plaintiff's rejoinder to this defence was 
that notice had been issued to the Traffic 
Manager of the Company at Gorakhpur 
where the Agent of the Company ‘also lives 
and in the circumstances of the case thst 
nctice was sufficient, Further that no notice 
is required by law in respect of a claim 
for compensation for mere non-delivery of 
the goods: The Court of first instance 
accepted the defence and dismissed the suit 
without trying other issues inthe case. 
On appeal by the plaintiffs the learned 
Additional Subordinate Judge of Gonda 
accepted the appeal, set aside the decree 
of the Court of first instance and remand- 
ed the case under O. XLI, r. 23 of the C. 
P. G. for decision on merits. This is an 
appeal from that order of the: learned 
Additional Subordinate Judge. 

On behalf of the appellants the sole argu- 
ment raised was that the nature of the 
case was such as required the notice en- 
joined bys. 77 of the Railways Act. In 
reply the learned Counsel for the respon- 
dent raised also the plea that the notice 
as given was sufficient compliance withthe 
law. 

As to the first point the lower Appellate 
Court has proceeded on the*ground that 
the case was one of compensation fornon- . 
delivery and not for the loss of the goods 
and, therefore, no notice unders. 77 was 
necessary. d am unable toagree with the: 
view taken by the lower Appellate Court. 
To my mind the mere fact that the 
plaintiff put forward a” case of non-de- 
livery only does not necessarily lead tothe 
conclusion that it is nota case of the 
loss of the goods. The fact of non-delivery 
is the effect which may ensue from 
several causes. Such a, cause may” be. 
wrongful detention or loss. [n the present 
case the plaint does not state that the 
non-delivery wasdue to the Joss of the 
goods, Wut there is no allegation either 
that it wasdue to wrongful detention. On 
the other hand there is*evidence on the 
record to show that the claim which the 
plaintiff-respondent originally put forward 
was a claim for compensation for the loss, 
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(See Ex. 6). The lower Appellate Court 
in support of the view which it has taken 
has referred to the decision of a Single 
Judge of the Patna High Court in the case 
of East Indian Railway Company v. Messrs. 
Kali Charan-Ram Prashad (lyand a similar 
decision of the Court of the Judicial Commis- 
sioner.of Nagpur in the case *of Seth Mul- 
chand v. Agent, G. I. P. Ry. Co., Bombay (2). 
In the case of East Indian Railway Company 
v. Messrs: Gopiram Gourishankar (3), the 
Patna High Court has dissented from theview 
taken in'the case relied upon by the learned 
Subordinate Judge and on its own merits 
that is a decision which, I say respectfully, 
does not commend itself to me. The 
reasoning underlying that decision has been 
adversely commented upon by their Lord- 
ships of the Calcutta High Court in the 
case of Assam Bengal Railway Co., Ltd. v. 
Radhika Mohan Nath (4). I agree with the 


-view taken in the Calcutta case that the ° 


distinction between loss and non-delivery 
in Arts. 30 and 3lofthe Limitation Act 
does not justify a conclusion that the 
word “loss” in s. 77 of the Railways Act 
excludes non-delivery of the goods and I 
also agree with the opinion expressed by 
Richardson, J., that “a claim for non- 
delivery without more, merely 
‘that the goods were not delivered at the 
agreed time or within .the reasonable 
time.. Such a claim asserts nothing as to 
the cause of non-delivery,” and the further 
opinion that “where detention is not 
pleaded or putin issue a claim simpliciter 
for compensation for non-delivery must 
be understood as including or\involving 
a claim for the lass of the gooaN within 
the meaning ofs. 77.” In the case~of the 
Madras and Southern Marhatta Railway Com- 
` pany, Limited v.Hardoss Baneali Doss (5), 
their Lordships of the Madras High Court 
held that notice under s.77 was necessary 
in aclaimofcompénsation for wilful delivery 
of goods to @ person notentitled to them. 
As to the second point the learned 
Subordinate Judge has decided it in favour 
of the defendant Company. Before me it 


is ‘argued that s. 140 of the Railways Act - 
is merely’ an enabling provision and isnot. 


(1) 69 Ind. Cas. 103; 3 P.L. T. 215; (1922) Pat. 
145; (1922) A. I. R. (Pat) 108. 
< (2) 79 Ind. Cas. 602; (1924) A. 1. R. (N.) 988. 
(3) 73 Ind. Gas. 642; (1924) A.I. R. (Pat) 315. 
oe Ind. Cas. Tki; 28 C. W, N. 438; (1923) A. 1. R 
(5) 49 Ind. Cas. 69; 41 M. 871; 35 M. L J. 35; 24 M. 
LL, T. 38; 8 L. W. 340. 


asserts . 


e Traffic Manager to whom power is 


exhaustive of the class of persons on whom 
notice may be served. The argument is 
based on the word ‘may’ used in s. 140. 
I am unable to accept the contention.. 
The word ‘may’ is used: because the law 
allows notice to be served in one of the 
three modes laid down in the section. It 
gives an option to the person who is re- 
quired to issue the notice to choose any 
one of the three modes prescribed therein.” 
To express that option the Legislature has 
used the word ‘may’. If anotice is.ngt served 
in compliance with any of the -three 
modes mentioned in the section it must be 
held that there is no noticein law. This 
interpretagion of s. 140, was made by the 
Allahabad High Court in the case of 
Cawnpore Cotton Mills Co., Ltd. v. Great 
Indian Peninsular Railway (6). It may 
be pointed out that the word ‘may* in 
certain circumstances means ‘shall’, to use 
the langage of Lord Oairns in the case of 
Julius v, Lord Bishop of Oxford (7): “There 
may be something in the nature of the 
thing empowered to be done, sométhing 
in the object for which it is to-be - done, 
something in the conditions under which 
it is to be done, something in the title 
of the person or persons for whose benefit 
the power is to be exercised,. which ..may 
couple the power with a duty, and make it 
the duty ofthe person in whora the, power 
is reposed, to exercise that power when 
called upon to do so”, per Lord Phillimore 
in the case of Alcock Ashdown and Com- 
. pany Limited v. Chief Revenue Authority of 
Bombay (8). 


e The respondent's learned Counsel referred 
to certain printed clauses on the back of 
the Railway receipt Ex. W-5 as showing 
that the Company has allowed notice re- 
quired by the Act to be servet on the 
given 
to settle claims for compensation, In the 
first place I am not prepared to construe 
those clauseb in the sense in which the 
learned Counsel reads them. In thesecond 
‘place those clauses.cannot be given the 
effect of overriding the clear words of 
the Statute. i 


(6) 71 Ind. Cas. 614;45 A. 333; 21 A. L. J. 223; 
(1923) A.L R.(A.) 301. < 
(7) (1880) 5 A.C. 214; 49 L. J. Q B.577;42 L. T. 
546; 28 W.R. 726; AJ. P. 600. 

(8) 75 Ind Cas. 392; 50 I. A. 227; 21 A. L. J. 689; 25 
Bom. L. R. 920; (1923) M. W. N. 557; (1923) A. LR. 
(P. C.) 138; 33 M. L. T, 267; 45 M,L. J. 592; 47 B. 749, 
18 L. W. 918; 39 ©, L. J. 302; 28 O. W, N. 762 (P.O) 
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The result is that I allow this appeal 
set aside the order of the lower Appellate 
Court and restore the decree of the Court 
of first instance with cosis throughout. 

Z, K. Appeal allowed. 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE DECREE No. 1375 
oF 1922, 

February 19, 1925. 
Present:—Mr. Justice Suhrawardy and 

Mr. Justice Duval. e 
Shaikh TALEB ALI—DEFENDANT— 
` APPELLANT 
VETSuUS 
Shaikh ABDUL RAZACK AND ANOTHER 


— PLAINTIFIS— RESPONDENTS. 

Hindu Law--Migration—-Personal law, presumption 
of, if rebuttable—Dayabhaga Law—Prostitutes—Stri- 
dhan property—Inheritance. : 

The presumption that a Hindu migrating from one 
place to another carries with him his personal law, is 
rebuttable. [p. 142, col. 1.] 

The mere fact thata Hindu governed by the Daya- 
bhaga Law has adopted the life of a prostitute does not 
sever thetie which connects her to her kindred by 
blood; and consequently her stridhan property passes 
upon her death according to the law of succession 
laid down under the Dayabhaga. [p. 142, col. 2.] 

Hari Lal Singh v. Tripura Charan Roy, 19 Ind. 
‘Cas. 129; 40 C. 650; 17 O. W. N. 679; 17 C. L. J. 438, 
Sarna Moyee Bewa v. Secretary of State for India, 
250. 254; 2.0. W. N.97; 13 Ind. Dec. (x.s.) 171, 
and Tripura Charan Banerjee v. Hari Mati Dasi, 9 Ind. 
Cas. 657; 38 C. 493; 15 O. W. N. 807, relied on. 

Meenakshi v. Muniandi Panikkan, 25 Ind. Cas. 957; 
"38 M, 1144; 1 L. W. 704; (1914) M. W. N. 672; 18 M. L. 
T. 270; 27 M. L. J. 353, distinguished. 

Hindu Law makes no distinction between rules of 
succession applicable tothe property of a Hindu 
degraded woman and that of a respectable woman. 

ibid. j 
l pe to the Dayabhaga School of Hindu Law 
the son succeedg to the stridhan property of his 
mother in preference to the married daughter. [p. 113,¢ 
col. 1.] N 
Appeal against a decree of the First 
` Additional District Judge, Midnapore, dated 
-the 5th of May 1922, reversing that of the 
Munsif, Second Court, Midnapore, datet 
the 5th of September 1921. . 
`. Mr. Amarendra Nath Bose and Babu 
: Apurba Charan Mukerjee, for the Appel- 
lant. ; E 
Mr. Mahendra Nath Roy and Babu Santosh 
Kumar Pal, for the Respondents, 
oes . JUDGMENT. a 
Suhrawardy, J.—This appeal arises 
out ofa suit for rent for the years 1326 
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to 1328. The defendant denied the: gela- 
tionship of landlord and tenant between 
the plaintiffs and themselves and set up 
their own title. They succeeded in the 
First Court but the learned Additional 
District Judge of Midnapore decreed the 
plaintiffs’ suit. The present appeal is by 
the defendants and four points have been 
urged by the learned Advocate appearing 
on their behalf. 

The property in suit, it appears, belonged 
to one Kirtibash Maity, who had in his 
keeping a woman of the name «of Saras- 
wati Debi. He executed a deed of gift of 
the property in suitin favour of his Mis- 
tress in 1915. He left two children by 
Saraswati—a son Rampado and a daughter 
Haripriya. After that Saraswati died leav- 
ing these two children behind her—Hari- 
priya having been married before her 
death. On™~the 16th October 1920, the 
plaintiffs pus ‘hased the entire property 
from Rampad and on the 30th March 
1921, the defendants purchased the entire 
property from Haripriya. The plaintifs ` 
have brought this suit for recovery of arrears 
of rent on the allegation that the property 
devolved upon Rampado and as purchasers 
from him they are entitled to receive rent 
from the defendants who admittedly were 
the tenants on the land under Saraswati, 
and have since been in occupation of it. 
The defence as made out in the written 
statement was that Rampado was not born 
of the womb of Saraswati and, therefores he 
was not her heir and that the purchase by 
the plaintiffs from Rampado was. not 
genuine. The Trial Court dismissed the 
plaintiffs’ suiton the ground that Saraswati 
was an up-country woman and presumably 
governed by the Mitakshara School of Law 
and as under that School the daughter is 
the preferential heir in respect of the 
stridhan: property, Rampado did not in- 
herit any interest in it end, therefore, the 
purchase by the plaintifis gid not give 
them any title to the property, On appeal 
the learned Additional District Judge hasnot 
given effect to this plea oh the ground that it 
was not raised in the pleadings and that 
Jit was-only brought out’ in the CYOSS-eX- 
amination of one of the plaintiffs’ witnesses 
, that Saraswati’s father was an “up-country 
man. The learned Judge notes that. the 
witness after making the statement added 
that he did not know whether Saraswati's 


father was governed by the Mitakshara Law 
or not, i - 


448 
-In the first place, the learned Advocate 
-forethe defendants pressed for our consi- 
deration thé: point that Saraswati being 
“governed by the Mitakshara School of Law, 
_ suecessioh to her property should bë govern- 
ed by that law.- 1 am of opinion- that 
the view taken by the learned Judge is 
‘correct and that we should’ not allow the 
defendants to raise this question at a late 
‘stage. I observe in the pleadings that the 
plaintiffs’ title was questioned only on the 
grounds, first, that Rampado was not a son 
bors of the womb ofSaraswati, and secondly, 
thatthe purchase by the plaintiffs was not 
genuine. No suggestion wasmadein the writ- 
ten statementthat the plaintiffs’ right could 
‘be challenged on any other consideration 
such as that the son ofa person governed by 
the Mitakshara Law has no right in pre- 
- ference to the daughter to succeed to stri- 
dhan property. It is, undoubtedly, a ques- 
tion of fact. The presumption that a 
Hindu migrating from one place to another. 
carries with him his personal law is a 
‘rebuttable one. Since the defendants did 
‘not attack the plaintiffs’ title on this 
ground, the plaintiffs were unable toadduce 
any evidence to show by what law Saras- 
_ wati was governed. : : 
- It is argued in the second place that even 
if the woman Saraswati was governed by 
the.Dayabhaga School of Hindu Law, she 


“being a prostitute her daughter is to be 


-preferred to her. son according tothe law 
of inheritance that governs Hindu women 
_ wifo have taken to prostitution. This point, 
too, was not raised in the pleadings and 
it was not taken in any of the Courts 
‘below. Wehave, therefore, not the advan- 
-tage of the opinien of the Courts below 
“who are, in touch with the parties and the 
evidence. Butitis urged that it isa pure 
. question of law and the plaintiffs in order 
“to succeed intthis suit must prove their 
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have been set at rest by the Full Bench - 
decision of this. Courtin the case of Hart 
Lal Singh v. Tripura Charan Roy (1). . 
which holds that the mere fact ‘that a 
Hindu has adopted the life of a prostitute 
does not sever the tie which connects her 
to her kindred by blood; and consequently 
her stridhan ‘property passes upon her 
death according tothe law of succession - 
laid down under the Bengal School of 
Hindu, Law. The judgment of, the Full- 
Bench is based upon the theory approved 
by that decision that the Hindu Law makes 
no distinction between rules of succession 
applicable to the property of a Hindu 
degraded woman and that of a respectable 
woman. This view so adopted’ in the 
Full Bench case has called for some severe 
criticism at the hands of the Editor of Sir 
Gurudas Banerjee’s book. But it is worthy 
of note that in’ the case of Sarna Moyee 
Bewa v. Secretary of State for India (2), 
to which Sir Gurudas was a party, it was 
held that a woman of the town who -is 
Hindu by. birth .does not cease to be a 
Hindu by reason of the degradation and 
succession to her property is governed “by 
the Hindu Law. ‘The law as regards dancing 


“women has been properly characterised ' 


as peculiar to the Presidency of Madras ` 
as was observed in the case of Sarna 
Moyee Bewa: v. Secretary of State for India 
(2) already referred to and itis admitted 
by the Madras High’ Court in the case of 
Meenakshi v.. Muniandi Panikkan (3) that 
the“law of succession as obtaining in: that 
. Presidency to the estate of dancing woman 
is based upon local custom and usage, As 
a matter of fact, as the learned Advocate ` 
“for the respondent righfly points out there 
isno departure in that Presidency from 
the ordinary Hindu. Law of succession 
even’ in the case. of dancing girls, 
for in that Presidency Mitakshara School. 


“title strictly. We have, therefore, allowed® of Hindu Law prevails and according. 


the learned Advécate for the appellants. to 
argue this point. No authority has been 
placed before us in support of this con- 


tention nor any, text from any original, 


authority on Hindu Law.. But reliance is 
laced upon certain observations in the 
Hinda Law. of Stridhan and Marriage by 
"Bir Gurudas Banerjee, 5th Edition, at page 
458. There the learned author deals with 
the succession of property, of dancing 
“women. It is ‘not necessary to go into 
the gases in which a similar point came up, 

` for consideration as the question seems to 


to that law as regards stridhan pro-. 
perty the gaughter is preferred to the 
son, The nearest approach to the facts of 
athe present case is the case of Tripura 
Chafan Banerjee v. Hari Mati Dasi (4), the 
' decision of which covers a‘ portion of the 
points raised in this case. This case was 
(1) 19 Ind, Cas. 129; 40 O. 650; 17 O. W. N. 679; 17 

~C. L. J. 438. -- ee ' 
(0) 2 ©. 254; 20. W. N.97; 13 Ind. Dec. (x.s) 
(3) 25 Ind. Gas. 957; 38 M. 1144; 1 E (1914) 

+000. . 


M. W. N: 672; 16 M. L. T. 270; 27 M. L. J. 
p (4) 9 Ind, Oas. 657; 38 O, 493; 15 O, W. N..807, 
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not approved of by-the Full Bench in 
respect of some of the observations made 
. by the learned Judge; but the rule of suc- 
cession of degraded Hindu women leaving 
illegitimate children as laid down there 

has not been dissented from. In that case 
`a Hindu prostitute died leaving six child- 
ren two of whom were sons and four 
daughters. 
would take 1/6th of the property left by 
the deceased, This being the state of the 
case-law, it may now be taken to be fairly 
settled that succession to stridhan property 
- of a degraded Hindu woman is to be 
governed by the ordinary Hindu Law of 
inheritance and that daughter is not to 
. be preferred to the son in the line of suc- 
cession. According to the HindueLaw of 
succession to the stridhan property of a 
woman the son succeeds in preference to 
the married daughter under the Dayabhaga 
School of Hindu Law. The daughter Hari- 
priya having been married before the 
“death of Saraswati, 
succeeded to the entire property left by 
her. The second contention of the defend- 
ants fails accordingly. 

The third point urged is that on the 
findings of the learned Judge Rampado 
was a minor at the time when he executed 
the kobala in favour of the plaintiffs on 
the 16th October 1920 and, therefore, the 
plaintiffs derived no title under it. The 
learned Judge remarked that in 1915, the 
date of the deed of gift by Kirtibash in 
favour of Saraswati, Rampado was 12 years 
of age and Haripriya was ll years old. 
‘This point even was. not raised in any of 
the Courts below nor even before the 
learned Judge. It is well-known that in 
this country in giving the age of a person 
the number of years he has. completed is 
mentioned without’ taking into account the 


months by which he may have exceeded. 


that age; so tlfat a person nearing the 
age of 13 is said to be 12 years old though 
actually he may be very neay 13. As this 
point was not raised and as itise question 
of evidence, we do not think that we should 
be justified in holding that merely becayise 
he was said to be 12 years of age in 1915 
he was below 18 on the 16th October 
1920. Se, i 

Fourthly and lastly it is urged that there 
is no finding in the Judge's judgment 
that the plaintiffs’ kobala is genuine. There 
is doubtless no distinct finding on this 
point in the Judge's judgment but it may 
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It was held that each son. 


Rampado, her son, 
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be due to the fact thatits genuineness was 
not disputed before him by the defendants 
for the reason that the defendant himself 
was one of the attesting witnesses to that 
kobala. Ona perusal of the J udgeg judg- 
ment it seems to have been conceded that 
the plaintiffs’ kobala was genuine as the 
learned Judgé’s finding with regard to 
certain rent-regeipts filed by the defend- 
ant is based upon the fact that the de- 
fendant himself signed the kobala as an 
attesting witness. There is enough indi- 
cation in his judgment to show that he 
believed the plaintiff's kobalu to be genuine, 

All the points raised by the appellants 
fail and this appeal must be dismissed 
with costs. 

Duval, J.—I agree. 


N. H. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. | 
Sgconp Civin sa No. 143 or 
192: 


March 6, 1925. 
Present:—Mr. Hallifax, A. J.C. — - 
GOKULDAS AND OTHERS— PLAINTIPEg— 
APPELLANTS 


VETSUS 
GULABRAO—Dszrenpant No. 2— 


RESPONDENT. 
e Evidence Act (I of 1872), s. 115—Contract Act (IX 
of 1872), ss. 11, 65—Estoppel, whether operitive against 
minor—Contract by minor, subsequently discovered to 
te void—Mistake of fact—Beneft, whether must be 
restored. 

Persons mentioned ins. 11 of the Contract Act as 
incompetent to contract are not ineluded in the “per- 
sons” ofwhom s.dl5 ofthe Evidence Act speaks. 
There can, therefore, be no estoppel in respect of pro- 


* ises made by a minor as the promise of an infant is 


no more than that of a lunatic, thet is, no promise at 
all. [p. 144, col. 1] 

Section 65 of the Contract Act appMes to a case 
where the parties to a contract were not aware of the 
minority of one of them, and which was discovered to 


*be void on that account at a subsequent date only, 
(p. 144, col. 2.] 


Appeal against a decree of the District 
Judge, Wardha, dated the 18th anuary 
1921, in Civil Appeal No. 99 of 1923. 

Mr. D. P. Tiwari, for the Appellants. 

Mr. G. S. Lule, for the Respondent. 


JUDGMENT.—Gulab Rao the re- 
spondent to this appeal was born on the 9th 
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. gf May 1902 and was, therefore; a minor 
till the 9th of May 1920. His father, Ram- 
chandra, died on the 23rd of May 1918, and 
on thee28th of June of the same year, being 
then just over sixteen, he applied on his 
own behalf and as guardian of his two 
younger brothers for mutation of names in 
‘respect of the family propesty and also for 
the appointment of himself as lambardar. 
Mutation wascarried out and he wasappoint- 
ed lambardar. In many other matters also he 
acted as of full age from immediately after 
his father’s death, including the execution 
on the 24th of June 1919 ofa registered 
mortgage in favour of the plaintiffs in the 
present suit in which he was described as 
twenty years of age. 

The present suit was filed, on the 11th of 
October 1922, against Gulab Rao and his 
` uncle Atmaram on the basis of a bond 

signed by both of them on the 7th of 
“ August -1919, promising payment by the 

Ith of November 1919 and of certain ad- 
vances made to them both on the 13th and 
3lst of October and the 15th of January 
1920, of which they acknowledged receipt 
by signing the entries in the plaintiffs’ 
account books. A decree has been passed 
against Atmaram, but it has been held in 
both the Courts below that neither s. 115 of 
the Evidence Act nor s. 65 of the Contract 
Act can operate to make Gulab Rao liable. 
_ It is against this decision that the plaintiffs 

have come here in appeal, apparently for 


ethe reason that Atmaram, who is separate ` 


from his nephew, does not own enough pro- 
perty to satisfy the decree. f 
“That tHose persons mentioned in s. 11 of 
the Contract Acj as incompetent to contraat 
are not included in the “persons” of whom 
`s. 115 of the Evidence Act speaks is put 
beyond controversy by the judgment. of the 
Privy Council in Mahomed Syedol Arifin 
Jaw, Yeoh Ooi Gark (1) which was followed gn’ 
‘ Muliabai v. Garu (2). Estoppel can well be 
. regarded as holding a person to, the pro- 
-mises he did make for consideration and 
was capable of making, whether he was in 
a position to filfil them at that time ornot; 
“but that cleagly cannot be done’in the case 
of à ptrson. incapable of making a promise 
at all; the promise of an infant is no more 
than that ofa lunatic, that is, no promise 
e 


at all. ; EON Ek E 
(1) 39 Ind. Cas. 401; 21 O. W. N. 257; (1917) M. W. 
N. 162; 19 Bom. Ja. R. 157;-(1916) 2 A. C. 575; 86 L. J. 
zo is "431. A, 256; 115 L. T, 564; 32 T. L. R. 678 
(2) 53 Ind, Cas, 65; 15 N; L. R. 149. 
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The view that s.65 of the Contract Act 
cannot be called in aid by the plaintiffs is 
based on an incidental passage in the judg- 
ment of the Privy Council in Mohori Bibi v. 
Dharmodas Ghose (3) which is as follows: 
“A new point was raised here by the appel- © 
lants’ Counsel founded on s. 65 of the Con- 


. tract Act, a section not referred to in the 


Courts below, or in the cases of the appel- 
lants or respondent. It is sufficient to say 
that this section, like s. 64, starts from the 
basis of there being an agreement or con- 


-tract between competent parties; and ‘has 


no application to a case in which there never 
was, and never could have been, any con- 
tract.” 

In thet case both parties to the agree- 
ment that was in fact made were aware of 
the minority of one of them, so that the 
agreement could not be said to have been 
“discovered to be void”; it was known to 
be void when it was made. In the present | 
case probably both parties, and certainly the 
plaintiffs at least, were under a mistake of 
fact as to Gulab Rao’s minority, which was 
not discovered till after the institution of 
the present suit. To such a case s. 65 of the 
Contract Act, undoubtedly, applies. The 
opening words of that section can refer to 
nothing but an agreement that was void 
when it was made. -It may be remarked 
that though the learned Judges of the lower 
Courts have considered this matter with . 
great care they have both fallen into the 
error of using the expression “void contract,” 
If we use the terms of Indian law with any 
precision, the two words are directly con- 
tradictory, as will be seen by reference to 
cls. (e), (g), (h) and (j) of s. 2, and tos. 10 of 
the Contract Act. ; 

The decrees of the Courts below will he 
modified by the additiôn of the name of 
Gulab Rao to that of Atmaram as liable 
jointly with him and also geverally for the 
plaintiffs’ claim and for their costs in the 
First Court.. Gulab Reo will pay all the 
costs in beth Appellate Courts. 

G. R. D. Decree modified. 


€. K.. ; ‘ 
(3) 30 C. 539; 30 I. A. 114; 7 C. W, N. 441; 5 Bom, L, 
R. 421; 8 Sar. P. ©. J. 374 (P. C.). s 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. | 
CRIMINAL APPLICATION No. 65 or 1925. 
È May 26, 1925, | 
Present :—Mr. Gokaran Nath Misra, 
: A 


A. J.O. 
BAHADUR DUBE—ACCUSED—AÅPPLICANT 
VETSUS ` 
TIMPEROR-——-PROSRGUTOR——OPPOSITE PARTY, 

U. P. Excise Act (IV of 1910), s. 60 (a)—Possession 
of excisable article—House occupied by several persons, 
effect of. : 

A quantity of bhang was found in an earthen pot in 
the house occupied by the accused. Several adult 
persons lived in the house along with the accused : 

Held, that the possession of the bhang could not, 
under the circumstances, be brought home to the 
accused and he could not be convicted pfan offence 
under s. 60 (a) of the U. P. Excise Act. 

Inre Muhammad Ali Shet, 4 Ind. Cas. 163; 19 M. 
L. J. 301; 9 Cr. L. J. 52, Bashir Ahmad Khan v. Em- 
peror, 54 Ind. Cas, 248; 22 O. O. 256; 21 Cr. L. J. 40; 2 
U. P. L. R. (J. O.) 12, and Emperor v. Farrukh Husain, 
67 Ind. Cas. 588; 24 O. C. 294; 23 Cr. L. J. 428, relied 
on, ` 

Application against an order of the Ses- 
' sions Judge, Gonda, dated the 23rd January 
1925, confirming that of the Magistrate, First 
Class, Gonda, dated the 14th October 1924. 

` Mr: S. N. Ray, for the Applicant: 
The Government Pleader, for the Crown. 


JUDGMENT. —This isan application 
for revision of the order of the learned Ses- 
sions- Judge of Gonda, dated the 23rd Jan- 
uary 1925, confirming the order of Babu 
Chintamani, a Magistrate of the First Class 
of: Gonda, convicting the applicant of an 
offence under s. 60 (a) of U. P. Excise Act, 
1910; The accused has been sentenced to pay 
a fine of Rs. 15 orin default to suffer a week’s 
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D. W. No. land D. W. No. 2, were examin- 
edon thé pointand their evidence stamds 
quite unrebutted. Both of them were not 
even cross-examined on this point. Under 
these circumstances it is impossibl® to bring 
home the possession of the bhnag to the 
applicant. “A ruling reported as In re 
Muhammad Ali Shet (1) was quoted before 
the leatned Sessions Judge but he refused 
to look to it, it being an unauthorised 
publication. ‘The principle laid down in 
that ruling, however, is a clear one and 
has been laid down by this Court in 
Bashir Ahmad Khan v. Emperor (2) and 
Emperor v. Farrukh Husain (3). In the 
former case, it was held by Kanhaiya 


“Lal, J. C., that: where stolen property was 


found in a house occupied by several 
persons, it was notenough to show that the 
properly was found in the house, to con- 
vict a member ofthe family who. might 
have had nothing to do with bringing or 
keeping it there. In the latter case the 
< same principle was upheld by Lindsay, J. O. 
A father and son lived in the same 
. house. The son was challaned under s. 411 
of the Indian “Penal Code after the father 
“had been convicted: under the same section. 
The only evidence against the son was that 
stolen property had been found in the house. 
It was held that there was nothing to show 
that the accused was in possession of the 
property which he knew or had reason to 
believe was stolen. In the case before me 
there is no evidence to show that the appli- 
cant brought the bhang and kept itin the 
e handi which was found in the house. It 
might be that the other inmates of the 
house were responsible for this act. Under 


rigorous imprisonment. The charge laid” these circumstances thee applicant cannot : 


against him is that while a search was made 
in`his house bhayg weighing about 9 chha- 
taks wasfoundin a handi (earthen pot) in 
his- house. “ 2 

There can be no doubt that the bhang 
was discovered in the house of the appli- 
cant and if its possession côulq be brought 
home to him his conviction would be quite 
proper. In revision, however, it is urgede 
that it was established beyond doubt that, 
in the house in which the bhang was found 
and in which the applicant lived, there were 
several other persons who also lived there. 
There were three of his sons, one of them 
aged about 25, the second aged about 20 
and the third aged about 15, who together 
with his nephew, Bhikhari, aged about 25, 
all livedéin thejsame house. Two witnesses, 


10 


r 


be -convicted of the offence with which 
he has been charged. The learned Sessions 
‘Judge remarls~ in his judgment that the 
“applicant was present in his Court and had 
*red eyes of an habitual smoker of bhang. 
I am surprised to find such a statement in 
the judgment of the learned» Judge. The 
redness in the eyes of the applicant, if any, 
as noticed by the learped, Judge, may 
have been due to several causes and in the 
absence of evidence I am aot prepared to , 
hold that the applicant, merely “on that ` 
account, is an habitual smoker of bhang. 

I, therefgre, accept this application, set . 


(1) 4 Ind. Cas. 163; 19 M. L. J. 301; 9 Or. L. J, 52. 
(2) 54 Ind. Cas. 248; 22 O. C. 256; 21 Cri L. J. 40; 2 
U.P. L. R. J. 0.) 12. : l 
(3) 67 Ind. Cas, 588; 24 O, 0, 294 23 Or. L. J. 428, , 
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aside the conviction and sentence passed 
on the applicant and direct that the fine, 
if realised, be at once refunded to him. 

Z. K. Application accepted. 





ALLAHABAD HIGH COURT. 
ORIMINAL Rererence No. 322 or 1925. 
i May 30, 1925. 
Present:—Mr. Justice Sulaiman. 
DARBARI LAL—Accusep—APPLICANT 


$ VETSUS 
EMPEROR—Opposit# PARTY, 

Whipping Act (1V of 1909), s. 3 (d)—Penal Code (Act 
XLV of 1660), ss. 354, 454—Criminal Procedure Code 
(Act V of 1898), s. 485—House-breaking in order to 
outrage modesty of woman—-Whipping, sentence of, 
legality of—Reference to High Court—Appeal decided 
by District Magistrate—Sessions Judge, power of, to 
- make reference. 

A District Magistrate exercising original or appel- 
late jurisdiction is inferior to the Sessions Judge, 
within the meaning of s. 435 of the Cr: P. O., and the 
latter has, therefore, jurisdiction to call for the record 
of a case decided hy the District Magistrate on appeal 


and make a reference to the High Court. [p. 146, col. 2.] _ 


Section 3 (d) of the Whipping Act does not make 
every house-trespass or house-breaking punishable 
with whipping, but only when the commission of the 
offence is “in order to the committing of any offence 
AAT with whipping” under that section. [p. 147, 
col. 1. 

“The offence of outraging a woman's modesty under 
s. 354 of the Penal Code is not punishable with whip- 
ping under s. 3 (d) of the Whipping Act and consequ- 
ently the offence of house-breaking in order to outrage 
the modesty of a woman is not so punishable. [ibid.] 
Oriminal Reference made by the Sessions 


J udge, Farrukhabad, dated the 20th of May 


925. 

REFERRING ORDER.—This is an 
application in revision againsivan order of 
the District Magistrate who, sitting as a 
Court of Appeal, has altered the conviction 
of the applicant from s. 451 to s. 454 of the 
Penal Code, and has converted his sentence 
from three months imprisonment and Rs. 50 


fine to a sentence pf whipping. It is con-. 


tended on behalf of the applicant that this 
_ sentence is illegal, and the contention 
appears to*me to he good. The Magistrate 
who tried the case charged the applicant 
with having committed an act gf house 
trespass with a view to outrage the modesty 
of Musammat Rampa. The District Magis- 
trate has apparently, concurred with the 
finding of the Trial Court that the appli- 
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cants object was to outrage Musammat 
Rampa’s modesty. There is, therefore, a. 
common finding of both Courts that the 
applicant entered the house in order to 
commit an offence punishable under s. 354 
of the Penal Code. This. offence is not 
punishable with whipping and, therefore, 
s. 3 (d) of the Whipping Act does not apply. 
This being so, the sentence of whipping 
inflicted by the District Magistrate appears 


. to be illegal, and I direct that the proceed- 


ings be referred to the High Court with a 
recommendation that the sentence of whip- 
ping be set aside and that either the original 
sentence be restored or such other sentence 
be inflicted as the Hon’ble Court may think 
proper. `e ; j 

Another point arises and has been argued 
before me and that is that the District 
Magistrate's order amounts to an enhance- 
ment of sentence. In a Madras case in 
1897, In re Appu (1), it was held that where 
the lower Court reduced a sentence of im- 
prisonment and inflicted a sentence of whip- 
ping, the effect was an enhancement. The 
present case is of course different inasmuch 
as the original sentences of imprisonment 
and fine have been set aside altogether and 
in their placea sentence of whipping has 
been substituted. In the circumstances 
therefore, I do not think it can be said 
the sentence has been enhanced, but [ 
should be glad to have a ruling on this 
point, : i 

Before the record is submitted to the High 
Court an opportunity will be given to the 
learned District Magistrate to state his point 
of view in regard to the two questions raised 


ip this revision. . : 
JUDGMENT.—This Referencemust be 


accepted. The explanation, added to s. 435 


of the Cr. P. O. by Act XVIII of 1923 makes 
a District Magistrate exercising ofiginal or 
appellate jurisdistion inferior to the Sessions 
Judge. The latter bas, therefore, jurisdiction 
to call for the record and’ make a reference 
to the High Court. 
Both the Trying Magistrate and the Dis- 
trict Magistrate found the accused guilty of 
entering a house in order to outrage the 
modesty of a woman. The First Court con- 
victed him under s. 451 of the Indian Penal 
Code and sentenced him to undergo a sen- 
tence of three months’ rigorous imprison 

ment and to paya fine of Rs. 50, and in 
default one month more fof ‘rigorous 


(1) 2 Weir 487. 
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imprisonment. The ‘Appellate Court took 
the view that as the accused had used 
violence in effecting his escape he was 
guilty of house breaking as defined 
in s. 445 (5) of the Indian Penal Code, 
apd, therefore, altered the conviction 
from one under s, 451 to one under s. 454 of 
the Indian Penal Code, and also altered the 
sentence to 15 stripes under the Whipping 
Act, s. 3 (d). 

Leaving aside the question whether the 
alteration of a sentence of imprisonment 
and fine to one of whipping amounts to an 
enhancement of the sentence, I think the 
sentence of whipping was illeg al. 

Section 3 (d)of Act IV of 1909 does not 
make every house-trespass or -house-break- 
ing punishable with whipping, but only 
when the commission of the offence is “in 
order to committing of any offence punish- 
able with whipping under this- section.” It 
is obvious that the offence of outraging a 
woman’s modesty (s. 354 of the Indian Penal 
Code) is not punishable with whipping at 
all, and, therefore, house- breaking in order 
us commit that offence cannot be punish- 
able. 

The facts of the case just fell short of an 
attempt to commit rape otherwise the accus- 
ed if convicted of the attempt could have 

_ been sentenced to whipping under s. 4. But 
even if it be assumed that the house-break- 
ing was.with the object of attempting to 
commit rape, s.3 would be inapplicable as 
such offence is not punishable under that 
section. - 

The sentence of whipping being illegal, I 
set it aside and restore the sentence passed e 
by the Trying Magistrate. 

Z., K n Order accordingly. 


at maan mankin 
. . 


-OUDH JUDICIAL COMMIS- 


GriminaL APPLICATION No. 69 oF 1925. 


May 28, 1925. 
Present: Pandit Gokaran Nath Misra, 
A. J.C. 
KEWAL KISHORÊ-—AcduseD —ARPLIGANT 
“versus — r 


EMP EROR—PROSECUTOR—OPPOSITE PARTY, 
Criminal Procedure Code (Act V of 1698), ss. 110, 
117 (4), 489~—Security proceedings—Hvidence of general 
repute, what is—Defence evidence, consideration of— 
Revision —High Court, duty of. f 


| KUWAT, RISHORH V, EMPEROR, 


SIONER’S. COURT. 4 


} . 
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A High Court is not a Court of- Appeal in cases 
under s. 110, Cr. P. ©., and its duty is not to weigh 
the evideace given on "behalf of one side or the other 
but only to see whether the Court below has approach- 
ed the consideration of thé’ case ina fair way having 
regard to the interest. not only of the prosecution but 
. also of the accustd. ‘[p. 148, col. 1.] 

Miharban Singh.v. “mperor, 31 Ind. Cas. 821; 13 A. 
L. J. 1046; 13 Q19 L. J. 805 and, Gur Din y. Emper or, 
63 Ind. Cas. 407; 240. C. 225; 22 Or. L. J. 647, refer- 
red to. 

The accused is not entitled to an acquittal in such 
cases because the defence witiesses are as numerous 
as or more numerous than th: prosecution witnesses. _ 


"It is the weight of the evidence and not the number of 


the nea which the Court has to consider, [p.d48, 
co 

Gur Din v. Emperor, 63 Ind. Cas. 407; 240. 0. 225; 7 
22 Cr. L. J. 647, referred to. 

Evidence of general repute, within the meaning of 
el. (4) of s. 117, Cr. P. C.,- means, with reference to a 
man's character, evidence as to his general character 
founded on the general opinion,of the .neighbourhood 
in which he lives. Evidence asto his general dis- 
position, founded on the opinion of a particular wit- 
ness, such opinion being the result of the witness’ 
personal experience and “observation: “will also be evi- 
dence as to his character, Although that evidence to 
be “evidence of general repute” must be evidence aś to 
the general opinion of the néighbourhood in which thé 
man lives, the evidence need not show that such 
general opinion is based on-the personal knowledge of 
. the man by his neighbours generally, and it need not 
_ show that such general opinion has been publicly ex- 
pressed by the neighbours. [ibid]. 

Dunia Singh v. King-Emper or, 5 O. ©. 208, Gokul v, 
King-Emperor, 100. ©. 132; Or. L. J. 97 and 
Raghuber Dial v. King-Emperor, 10 O. O. 168; 6 Cr! 
L. J. 256, referred to. 

The admissibility of a witness' answer asto thé | 
general repute of the accused depends upon the sub- 
stance of it, not upon its form. - The real test is whe- 
ther the answer shows what~is the general reputation 
of the man in question, and the ppinion given by the 
witness need not be the opinion of the entire com- 
munity but it must at least give the opinion of a con- 
siderable number of persons and not be merely a re- 
pitition of what one or two persons have said to the 
witness. [p. 149, col. 1.] 

_ Gokul v. King-Emperor, 10 Or. ©, 182; 6 Or: L. J: 97, 
referred to. 

A Court is note justified in: rejecting the defencé 
evidence in a case under s. 110, CrP. O., merely on 
@the ground that the defence witnesses- are the caste: 
fellows of the accused or that they have come forward 
at the trial voluntarily without being summoned, [pi 
150, col. 1.) | 

Emperor v. Rahu, 59 Ind. Oas. 547; 43 A, 186; 18 A, 
L.J. 1114; 22 Cr. L. J. 115, Rameshar Tewari v. 
Emperor, 53 Ind. Cas. 156; 22 OF ©. 375; 20 Or. L.J. 
748 and Emperor v. Angnu Singh, 71 Ind. Oas. 865; 45 
A. 109; 20 A L. J. 881; (1923) A. I*R. (AJ) 354; 24 Or, 
L. J. 257, referred to. 


Application against ‘an order of the First 
Additional Sessions Judge, Lucknow at Bara 
Banki, dated the 6th March 1925, upholding 
that. of the Magistrate, First Class, Bara 
Banki, dated the 2nd February 1925, 

Mr. M. A. Khan, for the Applicant. 

The Government Pleader, for the-Crown, 
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JUDGMENT:—This is an applica- 
tion for revision of the order of Babu 
Shankar Dayal, First Additional Sessions 
Judge of Bara Banki dated the 16th March 
1925 upholding the order of M. Azimuddin 
Khan a Mħgistrate of the First Class of 
Bara Banki, dated the 2nd February 1925. 
Both the Courts below have held that the 
applicant is. a fit person to be called upon 
to furnish security to be of good behaviour 
for a period of one year under s. 110 of the 
Or. P, O. 

The case for the prosecution is that the 
applicant is a man of bad character that 
he associates with such men as were register- 
ed members of criminal tribes and ex-con- 
victs' and that he is so desperate and 
dangerous as to render his being at large 
without security hazardous to the com- 
munity. His defence was that he bore 
good -character- and that the case had heen 
brought against him by the Sub-Inspector 
at the instigation of the taluqdars of Suraj- 
pur’ and Daryabad District Bara Banki who 
were. inimically disposed towards him and 
who bad induced the Police to start the 
case against him. Both the Courts below 
have found the prosecution case to be est- 
ablished and have not believed the, defence 
witnesses. In revision it is contended be- 
fore me that they have arrived at a wrong 
conclusion. 

The case was very badly argued before 
me by Mr. M.A. Khan who appeared on 
behalf of the applicant and I had to spend 
a good deal of my time to go through the 
recort and to find out as to whether the 
decision ofthe lower Courts was a correct 
one. Heargued as if I was sitting as a 


Court of Appeal against the decision of the- 


learned Additional Sessions Judge. This I 
refused tosubmit to. In Miharban Singh 
v. Emperor (1) Richards, C. J., laid down 
the principle which was to be éollowed by 
a High Court im deciding such cases. He 
held that the High Court was not a Court 
of Appeal in cases uhder s. 110 of the Cr. P, 
eC. and the duty of the High Court was 
not.to weigh the evidence given on behalf 
of one side or the pther, but only to see 
whether the Court below had approach- 
ed the consideratien of the case ina fair 
way having regard to the interest not only 
of the prosecution but also of the accused, 
The same principle was laid hy Daniels, 
J.C., in this Court in Gur Din ¥. King- 


w 3l Ind, Cas. 821;,13 A. L, J, 1046; 13 Cr. L, J, 
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[89 T. C. 1925] 
Emperor (2). Thè above-mentioned ruling of 
the Allahabad High Court was quoted with 
approval and it was further laid down 
that the accused was not entitled to an 
acquittal in such cases because the defence 
Witnesses were as numerous aS or more 
numerous than the prosecution witnesses 
and that it was the weight of the evidence 
and not the number of the witnesses which 
the Court had to consider. In dealing 
with the present case I would approach it 
according to the view laid down in the 
above-mentioned cases. 

.The prosecution evidence has been dis- 
cussed in great detail and with extreme 
care by the learned Sessions Judge and the 
learned Counsel only vaguely pointed out 
to methat much of that evidence was inad- 
missible. He did not refer to those portions 
of the evidence for the prosecution which, 
in his opinion, were inadmissible, He mere- 
ly urged in a general way that the evidence 
as to “general repute” as given on behalf 
of the prosecution was indamissible. The 
rule of law to be followed in such cases 
wasiaid down so far back as in the case of 
Dunia Singh v. King-Emperor (3). Spankie, 
A.J. C., has discussed the question of the 
evidence of general repute at pages 209* 
and 210“ of the said report. “Evidence of 
general repute” observes the learned Judge 
“means, with reference to a man’s character, 
evidence as to his general character founded 
on the general opinion of the neighbour- 
hood in which he lives. Evidence as to 
his gereral disposition, founded on the 
opinion of the particular witness, such opin- 
ion being the result of the witness’ 
personal experience and observation, will 
also be evidence as to his character. But- 
although...that evidence to be evidence of 
general repute” must be evidence as to the 
general opinion of the neighbourhood in 
which the man lives, the evidenee need 
note show that such general ‘opinion is 
Wased on the personal knowledge of the 
man by his neighbours generally, and it 
need not show that such general opinion 
has been publicly expressed by his neigh- 
bowrs....If a witness is asked what the 
man’s character is, and he were to sey 
that inthe general opinion of the man’s 
neighbours the man isan habitual thief that 
statement is ‘evidence of general repute’ and 
that if he were to say that he did not know 

(2) 63 Ind. Cas, 4Q7; 24 O. C. 225; 22 Cr. L. J, 647. 

(3) 50. O. 203. 

*Pages of 5 O, O.—[Hd.] 
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what the neighbours in general thought of 
the man, but his own opinion was that the 
man was an habituael thief, that also would 
be admissible as evidence of the man’s 
character”. Chamier, A, J. C., laid down 
in Gokul v. King- Emperor (4) that when 
a witness was examined about the reputa- 
tion of a person and was asked whether 
he knew the general reputation of that per- 
son among his neighbours and what that 
reputdtion was, a witness’ answer was not 
necessarily inadmissible because he stated 
what was generally said of the person in 
question. “When a man said” observed the 
learned Judge “thata certain’ person had 
a bad reputation he probably meant that 
he had heard many people speak ill of 
him and to admit evidence of what was 
generally said of aperson in a case under 
s. 110 didnot seem to be contrary to the 
Evidence Act. The estimation in which 
a man was held by his neighbours is 
known asarule by what they said of him. 
Evidence of what is generally said of a man 
by his neighbours is, therefore, direct evi- 
dence of the fact in issue.” The learned 
Judge further observed that the admis- 
sibility of a witness’ answer depended 
upon the substance of it, not upon its 
form. The real test was whether the an- 
swer showed what was the general reputa- 
tion of the man in question and the opin- 
ion given by the witness need not be the 
opinion of the entire community but, if 
must at least give the opinion of a con- 
siderable number of persons and not be 
merely a repetition what one or two person$ 
have said to the witness. In Raghuber 
Dial v. King-Emperor (5) the same learned 
Judge approved of the principle laid down 
by Spankie, À. J. ©., in Dunia Singh 7. 
King-Emperor (3). 

1 have gone through the whole of the 
prosecution evidence inorder to find out 
for myself as to whether the rile of law laid 
down by this Court in the above cases has 
been observed by the prosecution if ten- 
dering its evidence in this case and after 
examining the entire prosecution evidence 
I am satisfied that the said rule of law has 
been fully observed. Ram Din Singh 
(P. W. No. 2), Thakur by caste and zemin- 
dar and ‘mukhia of Ktibori, ‘said that the 
village Kutti, apurwa of Hatonda, where 
the accused resided wasat a distance of 
one kos from his place and that the charac- 


(4) 10 O. ©. 132; 6 Cr. L. J. 97. 
(9) 10 O. O. 168; 6 Cr. L. J. 256. A 
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ter of the accused was not good, He based 
this opinion upon his own obsetvations ‘to 
the effect that he saw the accused associat- 
ing with men of bad character who had 
committed thefts. He gave specific - in- 
stancesofsfch actsof association. Ramjiwan 
(P. W. No. 3), a respectable tenant of village 
Hatonda, ina purwa of which the accused 
lived, deposed thatthe accused was a man 
of bad character and that people called 
him a thief, the said opinion ‘being the 
opinion of the residents of Hatonda, Kutwa, 
Sanakapur and Bhawnipur. Dhanraj (P. 
W. No. 4), a cultivator of the same 
village Hatonda, deposed that the people 
of Sujwapur, Rajpur and Hatonda gave 
the accused the reputation ofa thief. He 
also gave instances where he had found 
the accused associating with thiefs and ex- 
convicts and of thefts having been reported 
to have occurred shortly after he had noticed 
the accused gathered with other men of 
bad character. Ram Naryan (P. W. No, 6),-a 
respectable tenant of Lallupur, deposéd 
that he knew that the accused was a 
thief and of bad character and the reason 
for his saying so was’ thathe found him 
associating with thieves gathered at various 
places. He said that it was since -one ‘year 
and a halfthat the accused had become 
notorious as a bad character. Chandi (P. 
W. No. 7) of Sobhapur, a village close by, 
stated. that the accused was by habit a 
thief, that there was a burglary committed 
at his place about one and a half years ago 
and that he had suspected the accused as 
having taken part ineit. He also said 
that the menof his village usually called 
hima thief. Auseri Kurmi (P. W. No. 8), 
of the village Lal Ganj, said that the 
accused was a thief and a badmash 
e and he knew it because hundreds of 
people called him as sich. Itis not ne- 
cessary forme to summarize in detail the 
whole of the prosecution , evidence because 
that has been very well done by the learned 
Judge in his elaborate judgment. qt is 
enough forme to point eut that the pro- 
secution evidence fully satisfies the test of 
law laid down by this Court in the above- 
mentioned cases. It, therefore, appears to 
me that fhe prosecution evidence is good 
and admissible and there is no error of law. 
committed by the Courts® below in holding 
the accused to be a mar of bad character: on. 
any inadmissible evidence. 

It was then pointed out to me that the 
defence evidence had sbeen practically 
‘ å : “4 
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ignqred by both the Courts, as they had 
rejected it on grounds which were inade- 
quate in law, and thatthe learned Judge 
had rejected the defence evidence on the 
ground that it consisted of the statements 
of a number of witnesses, most of whom 
were men of the caste of the applicant and 
all of whom. were unsummoned witnesses. 
In Emperor v. Rahu (6) Piggot, J., dis- 
approved the rejection of the defence 
evidence on the ground that they were the 
easte-fellows of the accused or that they 
had gome ‘forward at the trial voluntarily 
without being summoned. The same prin- 
ciple was laid down by Kanhaiya Lal, J. C., 

in this Court in Rameshar Tewari v. King- 
Emperor (7). The principle has been quot- 
ed with approval in a later decision of the 
Allahabad High Court 
in Emperor v. Angnu Singh (8). I am, 
therefore, of opinion that the learned 
Additional Sessions J udge as well as the 
Magistrate was not justified in rejecting 
the evidence on behalf of the defence on 
this ground. There are only two courses 
open to me to take, either to remand the 
case to the learned Additional Sessions 
Judge and to ask him to consider again the 
evidence whether it was one which he could 
reject on grounds other than those stated 
by him or to go through the evidence myself 
and toform my own opinion about it. The 
learned Judge also states in his judgment 
that he had read the evidence through and 
that he was not impressed by its reliability. 
Under those circumstances 1 decided to 
take the latter course and to go through the 
evidence myself. I have done so ‘and I 
must say that after reading it I have also 
not been impressed as the learned Judge 
was not. IfT had found that the prosecu- 
tion was defective or rested en inadmis- 
sible evidence I: might have been inclined 
to take a different view of the defence 
evidence. Having* however, accepted the 
prosecution ewdence as good and reliable 
T have not been able to reject it merely on 
the ground that a large number of witnesses 
had been produced on behalf of the defence. 
Mahabir, the fathes of the accused, who went 
into the witness-box on behalf ‘of the de- 
fence, stated that the case had been started 
at the instance of the Surajpur estate since 


of} BB 59 Ind. Ons. 547; 43 A. 186; 18 A. L. J. 1114; 22 
(7) 3 Ind. Cas. 156; 22 ©. 0. 375; 20 Or. I. J. 748, 
8) 71 Ind. Cus. $65; 45 A. 109; 204. L. J, 881; 
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he had had litigation with the Taluqdar of 
Surajpur and with the Taluqdar of Dary- 
abad. I have not been able to discover any 
satisfactory evidence of this fact on the 
record. It is impossible to accept this 
theory because a large number of witnesses 
on behalf of the defence came both from 
Surajpur. estate and Daryabad estate. If 
this case had been started at the instigation 
of these two estates it would not have been 
possible for the accused to produce so many 
witnesses coming from those estates in his 
defence. I must, therefore, unhesitatingly 
reject that contention. Ifthere is no ex- 
planation as to why such a large number 
of prosecutipn witnesses coming from diffe- 
rent villages in the neighbourhood should 
come forward and state in open Court about ` 
the reputation of the accused, the defence 
evidence must be rejected as unworthy of 
credit and as extremely unreliable. 

I have, therefore, on consideration of the 
entire evidence on the record come to the 
conclusion that the applicant was rightly 
held by the Courts below asa fit person to. 
be called upon to furnish security to be of 
good behaviour. I accordingly uphold that 
order and dismiss this application. 

Z. K. Application dismissed. 


OUDH JUDICIAL COMMIS- 
. SIONER’S COURT. 
MISCELLANEOUS APPLICATION No. 324 
' or 1925, 
May 13, 1925. 
Present :—Mr. Simpson, A. J. C. 
ABHRAM BALI— ACCUSED— APPLICANT 
VETSUS 


KE EMPEROR—Paosecuror—Oprosits 


Party. 

Criminal Procedure Code (Act V of 1898), s. 497— 
Bail, when to be wefused—Non-bailable offence— 
Practice. $ 

Under the Cr.P.C., as amended in 1923, it is no longer 
the case that bail ought: to be refused merely because 
an offen@e is non-bailable. That rule is now restricted 
to offences punishable with death or transportation for 
life. In other cases bail may be granted unless there 
are reasons why the accused should not be admitted to 
bail. 

Application against an order of the First 
Additional Sessions Judge, Lucknow at 
Bara Banki, dated the 27th April 1925. 

Mr. S. N. Sinha, for the Applicant. 

The Government Pleader, for the Crown. 


JUDGMENT.—This is an application. 
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for revision of the order of the Sessions 
Judge refusing bail. The charge is under ss. 
466 and 167, Indian Penal Code. Two persons 
have been committed to Sessions, namely, 
the applicant, Abhram Bali and Zafar 
Husain. ‘The application set forth that the 
applicant is about 70 years old and 
a Government servant. He is in fact a 
patwart. It is further stated that during the 
trial in the Magistrate’s Court he was re- 
leased on his personal recognizance of Rs. 
59 only.-- The third point, to which I attach 
- considerable importance, is that if heis not 
allowed out on bail there will be nobody to 
instruct his Counsel in going through the 
mass of documentary evidence, and he will 
not be able to make a proper defence. The 
fourth point is that the learned Judge has 
released Zafar Husain. In the order which is 
objected to no reasons are given. The learn- 
ed Sessions Judge says “J see no reason 
to admit the application.” Butas the law 
stands now it is no longer the casé that bail 
ought to be refused merely because an 
offence is non-bailable. That rule is now 
restricted- to offences punishable by death 
or transportation for life. Looking at it 
the other way there appears to'be no reason 
why the accused should not beadmitted to 
bail. The learned Government Pleader has 
instractions to oppose the application but he 
can give me no ground except that the 
offence is aserious one. I allow the applica- 
tion and direct that the applicant be admit- 
ted to bail to the satisfaction of the learned 
Sessions Judge. 


Z. K. Application accepted. . 


PATNA HIGH COURT. È 


_ Cima Reviston No. 153 oF 1925. 
May 14, 1985. . 
Present:—Mr J ustice Macpherson. 
NANDAN SINGH AND anoruer;- -° 
PSTITIONERS i 
VETSUS 
SIARAM SINGH—Oprosirs PARTY. 
Criminal Procedure Code (Act V of 1898), s. Iki — 
Dispute relating to land—Minor interested in land, 
whether essential party-—Notice issued to minor, non- 
service of, effect of —Order, validity of, as against 
other parties—Prejudice. 
~ A question of misjoinder or non-joinder of parties 
does not ordinarily affect “jurisdiction. Whether a 
party has been wrongly included or excluded ` is a 
question of procedure by which jurisdiction is no} 
aifected, [p. 152, Gol. 1.] 
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Krishna Kamini v. Abdul Jubbar, 30 0. 156: 00, 
W. N. 737 (Œ. B.), relied on. 

Where proceedings are taken under s. 145 of the Cr. 
P.O., a minor whois interested in the property in 
dispute, although a proper party to the proceedings, is’ 
not an essential party inasmuch as he would not bea 
likely person to cause a breach of the peace. Where 
service of noti® is not-properly ‘effected. upon the 
minor in such a case, an “order: passed in the proceed- - 
ings, although it might be open to objection’ on 
behalf of the minor, cannot be said to have been. 
made without jurisdiction so faras the other parties 
to the proceeding are concerned, if no prejudice has: 
resulted to them owing:-to the absence af service of 
ibid. J ; . 

Criminal revision from an order of the 
Sessions Judge, Muzaffarpur, dated the 2nd 
March 1925, affirming that of the Sub- 
Divisional Officer, Muzaffarpur, dated the 
30th January 1925. o 

Mr. P. C. Rai, for the Petitioners. 

~ Mr. B. P. J amuar, for the Opposite 
Party. 


- JUDGMENT.—This Rule has been 
issued to consider the question whether the 
Sub-Divisional Magistrate of Muzaffarpur 
acted without jurisdiction in a proceeding 
under s. 145 of.-the Or, P. O. in which he’ 
decided against the second party of which 
the petitioners Nandan Singh and Hirdey 
Singh were members. 

The facts are as follows :— ` 

In a Collectorate partition the division 
was under order of the Board of Revenue 
made upon the basis of the entries in the 
Record of Rights, (which show as bakasht 
malik certain lands claimed by various co- 
sharers as their raiyati langls) “ without 
prejudice to the question whether the pro- 
-prietors concerned have a raiyati status or 
not and without prejudice when possession 
is given upon completion of the ‘partition 
to the right8 of any -parties in cultivating 
occupation.” Delivery - of ` possession of 
takhtas was given in 1922 and each set of 
co-sharer landlords took over the lands 
within their own new takhta which were 
shown as bakasht malik in the Record of 
Rights. ` The joint family of the present 
petitioners consisting of Nandan Singh and 
Hirdey Singh adults, and*Ramlochan | Singh 
minor took possession of bakasht lands - 


notice on the minor. 


. previously held by the opposite party and 


the oppogite (first) party took possession of 
bakasht lands previously held by the peti- 
tioners. Thereafter the petitioners sold 
their takhta and having no land left en- 
deavoured to retake possession of the lands 
formerly in their cultivation which had 
fallen in the takhta of the opposite party 
e 


d 
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and*had been taken possession of by 
them. ` 

That the Magistrate rightly held that the 
opposite party was in possession of the 
lands in dispute is incontrovextible. It is 
urged, however, that his proceedings were 
without jurisdiction in the fotlowing cir- 
cumstances. He made party to the order 
which he drew up under sub-s, (1) not 


only the petitioners, but their minor brother ` 


Ramlochan. The process server, however, 
returned the notice issued on Ramlochan 
under sub-s. (3) with the report “ Ramlochan 
Singh is a minor. Therefore, I have re- 
turned the notice issued in his name in 
which he is not described as aiminor.” No 
further steps were taken to serve notice 
upon the minor and in the written state- 
ment which the petitioners filed they took 
objection that the proceeding so far as it 
concerned Ramlochan, was illegal because 
he was not represented by a guardian and 
that as a result the whole proceeding was 
without jurisdiction. The Magistrate took 
no action upon this objection and eventually 
made an order under sub-s. (6) against all 
three brothers. 


Now this application is made by the two 
major brothers only and Ramlochan Singh 
is no party to it. It may well be that the 
proceeding having been taken without 
notice to him and in his absence is bad in 
law, so far as he is concerned, for the 
reason that the Magistrate had no jurisdic- 
tion to pass the order so far as it affected 
him. But thatis not to say that for that 
reason the whole proceeding is without 
jurisdiction, The,decision of the Full 
Bench in Krishna Kamini v. Abdul Jubbar 
(1) is authority for the view that the ques- 
tion of misjoinder and non-joinder of parties 
does not ordinaxily affect jurisdiction, It 
is a question of procedure by which juris- 
diction is not affected, whether a party has 
been wrongly included or excluded. The 
invalidity of the proceeding against one 
member of the petitioner's party does not 
necessarily invalidate the whole proceeding. 
The minor, though, interested in the dispute 
and a proper party, was not in the circum- 
stances an essential party, especially as he 
would not be a likely person to cause a 
breach of the peace. Thus the pr8ceeding 
is not without jurisdiction in respect at 
least of the persons’ who were actually par- 
ties, and were not frejudiced, and it is 


G) 30 © 155; 6 O. W. N. 737 (F B). 
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palpable that petitioners were not prejudic- 


ed. 
The Rule is, therefore, discharged. 
Z. K. Rule discharged. 


ee 


OUDH JUDICIAL COMMIS- 

` SIONER’S COURT. 
CKIMINAL APPLICATION No. 30 or 1925. 
` March-5, 1925. 

Pregent:—Mr. Dalal, A. J. ©. 
BALKARAN SINGH—Accuszp— 
APPLICANT 
versus 
EMPEROR—-Opposire PARTY. 

Penal Code (Act XLV of 1860), s. 216-—Harbour,” 
meaning of--Making sign of the approach of Police, 
whether offence. 

The word “harbour” ins. 216 ofthe Penal Code 
includes every kind of assistance rendered to a person 
to evade apprehension. Making a sign toa person on 
the approach of the Police to escape would fall within 
the purview of s. 216. 

Emperor v. Husain Bakhsh, 25 A. 261; A. W.N. 
(1903) 29, dissented from, 

Muchi Mian v. Emperor, 40 Ind. Cas. 731; 21 0. W. 
N. 1062; 26 C. L. J. 141; 18 Cr. L. J. 731, relied on. 

Application against an order of the 
Additional Sessions Judge, Gonda, dated 
the 10th November 1924, i 

Mr. R. F. Bahadurji, for the Applicant. 

The Government Pleader, for the Crown, 
, JUDGMENT. —The facts must be ac- 
cepted as have been by the two subordinate 
Courts as this is an application for revision. 
Qne Tirbhuwan was an offender whose 
arrest was desired by the Police. The Police 
traced him to a grove whereshe was sitting 
with his brother the applicant Balkaran 
Singh. As the Police arrived and shouted 
ahat Tirbhuwan was wanted Balkaran made 
a sign to Tirbhuwan to escape. On this 
ground Balkaran kas been convicted of an 
offence under 8. 216 of the Indian Penal 
Code. The offence is of a very slight charac- ' 
ter because the mere warning by the brother 
could not in any way have helped Tirbhu- 
wan's escape. At the same time the convic- 
tion, in my opinion, is sound. The word 
“harbour” includes the supplying a person 
with shelter, food, drink, money, clothes, 
arms, ammunition, or means of conveyance, 
or the assisting a person in any way to 
evade apprehension. The last words are 
general and will include every kind of 
assistance. It was held by a Single Judge 


/ 


[891. C1925] 


of the Allahabad :High Court in. “1908, 
Emperor v. Husain Bakhsh (1), that the 
ways in which the -assistance may be 
rendered must be restricted for the purpose 
of s. 216, Indian Penal Code, to methods 
which may probably be regarded of like 
nature with supplies of food, ete. The- 
` opinion was dissented from by ‘a Bench of 
the Calcutta High Court in 1917,- Muchi 
Mian v. Emperor (2). To me the opinion 
of the Calcutta High Court appears to be 
justified by- the extremely general terms of 
the difinition of the word “harbour.” 

I uphold the conviction. Having regard 
to the extremely technical chgracter of 
the offence, I think that a small fine instead 
of the heavy fine of Rs, 200 imposed by the 
Trial Court will be sufficient, I reduce the 
fine to one of Rs, 15 and direct the balance 
of fine, if any, recovered to be refunded. I 
ai PE that the fine has been paid. 

Fine reduced. 


1062; 26 ©. L. J.. 


1} 25 A. 261; A. W. N. (1903) 29 
2) 40 Ind. Cas. 731; 21.0. W. N. 
141; 18 Cr. L, J. 731. 
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PATNA HIGH COURT. 
ORIMINAL Reviston No. 46 or 1925. 
March 24, 1925. 

Present:—Mr. Justice Adami. | 
RAMCHARAN SINGH AND ANOTHER— 
PETITIONERS 

- VETSUS . . 
EMPEROR-—OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 842— 
Examination of accused, absence of, effect of— 
Illegality. e 

The provisionsof s. 342 of the Cr.P.C, are mandatony: 
The accused must be examined under the provisions® 
of that section after the prosecution has closed and 
before the accused has entered ypon his defence and 


-ifthe provisions of the section are e mot observed the 
trial is vitiated. 


Criminal revision from an order of the 
Sessions Judge, Muzafferpur, datefl the 
4th of December 1924, refusing an applica- 
tion against the District Magistrate, Mu- 
zafterpur, dated the 21st of October 1924. 

Mr. S. M. Gupta, for the Petitioners. 

JUDGMENT.—The only point taken 
in this application is the fact that the pro- 
visions of s. 342 have not been complied 
with in the trial of the petitioners and, 
therefore, the trial and the convictions found 
against the petitioners are vitiated, 
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It appears that the' petitioners were not 
examinedunder s. 342 ‘until about two 
months had elapsed after the petitidners had 
entered upon their defence. The learned 
Sessions Judge holds that, as the. defence 
could not he prejudiced in any way by 
the delay in examining the accused under 
s. 342; the trial could not be held to be 
vitiated. It may be that the delay did not 
in fact prejudice the petitioners ; but as 
has been often held by this Court, the 
provisions of s. 342 are ‘mandatory. The 
accused must be examined under s. 342 
after the prosecution has closed and before 
the accused have entered upon their defence, 
and ifthe provisions of that section are 
not observed, the trial is vitiated. In the 


Calcutta High Court the case of Surendra ‘ 


Lal Shaha v. Isamaddi (1) was a case in 
which the circumstances were similar to 


those of the present case, and in that case . 


it was found that the trial was vitiat- 


ed. : 
The convictions of the petitioners must 


be setaside and it is directed that the trial | 


of the petitioners must proceed now 
from the point where the prosecution 
closed their case. 
be examined as required by s. 342 of the 
Cr. P. C, and then be allowed to entér 
upon their defence. The fines, if paid, will 
be refunded. 
Z. K. Conviction set aside. 


(1) 84 Ind. Cas. 325; 51 ©. 933; 26 Or. L. J. 261; 
(1925) A. I. R. (C.) 480. 





NAGPUR JUDICIAL COMMIS- 

SIONER'S COURT. = 

CriMinat Revision No. 309 or 1924, 
‘March 21, 1995. 
Present:—Mr. Findlay, O. J. O. 
AARET o PA 
VETSUS 
CHANDRABHAGA AND ANOTHER—NON- 
APPLIGANTS, 

Criminal Procedure Code (Act V of 1898); s. b5— 
Order discharging party—Remew, whether lies—Juris- 
diction—Proceedings, nature of—Pariy in possession 
of part of property in dispute—Order, whether 


illegal—Party joined at late stage--Or der based on ’ 


evidence preiously recorded, legality of. 

A Magistrate has no jurisdiction to review an order 
passed under s. 145 ofthe Or. P. C. discharging a 
party from the proceedings Se far as the party dis- 
charged from the pr oceedings is concerned, the order 
is final. [p. 154, col. 2.] 

Parbati Charan Roy v. Sajjad Ahmad Chowdhury, 
35 G. 350; 12 6. W. N. 605; 7 Cr. L. J. 401, referred to, 


- d 


. oan a 


The petitioners must - 


, 
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Gn ; 

It is the initial duty of a Magistrate under s. 145 of 
the Cr. P. O. to find out what parties are concerned in 
the dispute that has arisen, and he should also deter- 
mine which parties are ;in actual :possession. [p. 155, 


col. 1.5 : 
Beni Singh v. Umrao Mahto, 5 ©. W. N. 900, referred 
Is] 


to, 

Proceedings under s. 145, Gr. P. O., eare not without 
jurisdiction because some of the parties are concerned 
only with possession ofa portion of the lands in dis- 
pute. [p. 155, col. 1.] ` 

Krishna Kamini v. Abdul Jubbar, 30 0. 155; 6 C. 
W. N. 737, referred to. 

An order under s. 145, Cr. P. C., is illegal, if it is 
based upon evidence some of which was recorded 
behind the back of a person who was at the time not a 
party tothe proceedings, but who is nevertheless 
sought to be bound by the order. [p. 154, col. 2.] 

Application for revision of an order of 
the Sub-Divisional Magistrate, Ramtek, 
(Nagpur), dated the 21st August 1924, in 
Miscellaneous Case No. 16 of 1924. 

Mr. M. R. Bobde, for the Applicant. 

Mr. M. B. Kinkhede, R, B., Non-Appli- 
cants, i . 

ORDER.—Thepresentapplication relates 
to proceedings under-s. 145, Cr. P. C., in the 
Court of the Sub-Divisional Magistrate, 
Nagpur. The non-applicants in this Court 
were applicants in the lower Court and 
made their original application therein on 
the 11th of February 1924. On the 6th of 
March 1924 the Magistrate passed a pre- 
liminary order in the case. On the llth of 
April 1924 the Magistrate held that the non- 
applicant Chandrabhaga held 13 olis out of 
the, field and the non-applicant Bapu held 7 
olis. He thereupon passed the following 


order:— . - 

“AlthougheNarain Balaji is said to have 
forcibly entered into possession of these 20 
olis Bapu and Chantrabhaga cannot jointly 
file this application, each should file a 
separate application. This I have pointed 
out to Bapu and others. Case fôr 12th April, 
1924.” : 

At subsequent ehearings Bapu was ac- 
cordingly dropped from the proceedings 
and these, for the time being, were con- 
cerned with Chandrabhaga alone. Mean- 
while, as a result of the Magistrate's order 
Bapu filed a separate application on the 
26th of April 1924. This application was 
dealt with separately up to the 17th of 
July 1924, on which date the Magistrate 
passed the following order:— ° 

“I have read the written statement filed 
by the parties. J find that it was unne- 
cessary to have told Bapu that he shoul-l 
file a separate application. Final order 
could legally be passed on the joint ap- 
plication presented by Chandrabhaga Bai 
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and Bapu......... I amalgamate the pro- 
ceedings of this case with the proceedings 
in the earlier Miscellaneous Case No. 16 of 
1 2 1 


Thereafter the proceedings were amalga-` 
mated and the Magistrate heard further 
evidence and finally passed the order, of 
which revision is now sought, on the 21st 
of August 1924. 

It is hardly necessary to point out that 
the vacillating procedure of the Magistrate 
has rendered the order, of which revision 
is sought, wholly illegal. The Magistrate, 
having definitely dropped Bapu from the 
proceedings by his order of the llth of 
April 1924, was notin a position, as he did 
practically, to cancel that order by a later 
one. Iam not concerned with the question 
of whether the subsequent order of amal- 
gamation passed on the 17th of July 1924 
was indeed passed, as alleged by the ap- 
plicant, because the Magistrate found that 
his procedure in the case had involved the 
non-applicants in a legal difficulty, viz., 
that a preliminary order in Bapu’s separate 
case was passed on the 2nd of May 1924, 
that is much more than two months after 
the date of dispossession. What is obvious 
is that particularly in the case of Bapu 
the order appealed against is wholly illegal, 
because it is avowedly based on much 
evidence which was recorded behind Bapu’s 
back at a time when he was not a party 
to the proceedings at all. 


So far as the òrder of llth April 1924, 
dismissing the joint application, was con- 
éerned, it was not open to the Magistrate 
to review it, as he, in effect, did by a subse- 
quent order of 17th July 1924. That order 
was a final order, so far as Bapu was con- 
cerned, and a Magistrate has,no jurisdic- 
ion to review such an order under s. 145, 
Or. P. C.: cf. Parbati Charan Roy v. Sajjad 
Ahmad Chowdhry (1). It follows therefrom . 
that the subséquent admission of Bapu in 
the re-amalgamated proceedings was pari 
passu Mlegal If the amalgamation order of 
17th July 1924 be considered as supersed- 
ing the previous proceedings, then, strictly 
speaking, no preliminary order remained 
in existence, as regards Bapu at least, and 
any such preliminary order, had a fresh one 
been possible, would have been dated much 
more than two months after the alleged 
date of dispossession. From every point of 
view, therefore, the whole proceedings must 


(1) 35 O. 350; 12 O. W. N, 605; 7 Cr, L, J 401 
e : 
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be illegal. The Magistrate having definite- 
ly held that Bapu himself must institute a 
separate proceeding, the amalgamation order 
of the 17th July 1924 was improper and 
ultra vires, Over and beyond this, the 
Magistrate proceeded to pass his final order 
on evidence of which had very largely been 
recorded at a time when Bapu was not a 
party to the proceeding.. - 

It is, no doubt, open to the non-applicant 
to urge that as they have succeeded, they 
have not been prejudiced by the procedure 
followed by the Magistrate. But we have 
here a procedure adopted, which was, in my 
opinion, absolutely -illegal and ultra vires 
andin those circumstances it is émpossible 
to hold that the present applicant has been 
prejudiced by the highly puzzling and 
vacillating course followed by the Magistrate 
concerned. In this view of the case, there- 
fore, I am constrained to hold that the pro- 
ceedings of the lower Court were wholly in- 
valid and must be set aside. A 

The result is that the application of 
Chandrabhaga and Bapu, dated the llth 
February 1924, is dismissed. Inany further 
such proceedings, as may come before the 
Magistrate in question, he would do well to 
remember that it is his initial duty in a 
proceeding under s. 145, Cr. P. C., to find 
out what parties are concerned in. the dis- 
pute that has arisen and he should also de- 
termine which parties are in actual posses- 
sion: cf. Beni Singh v. Umrao Mahto (2). 
Over and beyond this I may remark that 
the proceedings under s. 145, Cr. P. C., are” 
not without jurisdiction because some of the 
parties are concerned only with possession, 
of a portion of the'lands in dispute: cf. 
Krishna Kamini v. Abdul Jabbar (3). 

G, B. D. “ Application dismissed, 


Z. K. . 
(2) 5 0. W. N, 800. . 
(3) 30 C. 155; 6 C. WN, 737 


——* 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
URIMINAL APPBAL No. 96 or 1925. 
March 20, 1925. 
Present:—Mr. Dalal, A. J. C. 
BEHARI—Accussep —APPELLANT 
versus 
EMPEROR—DObeposira Party. 
Criminal Prozzdure Cede (Act V of 1893), s. 93)—- 


EMPEROR, 155 : 


Penal Code (det XLV of 1860), s. 412—Receiving*pro- 
perty obtained by dacoity—Joint trial of several aceus- 
ed, legality of—Identification of ornaments—Assessors, 
opinion of, value of. . 

A joint trial of persons accused - of offences under 
s. 412 of the Penal Code is illegal. [p. 156, col. 1.] . 

Jagan Nath vw. Emperor, 28 Ind. Cas. 158; 18 O. 0. 
92; 2 O. L. J. 94; 16 Or. L. J. 270, followed. 

‘In a case of identification of ornaments ordinarily 
worn by the people of the country the opinion of the 
Assessors is of considerable value as they are well- 
acquainted with the ways and habits of men of the 
standing of the complainant and the accused. [p. 155, 
col. 1] 


Appeal against an order of the First 
Additional Sessions Judge at Bara Bahki, 
dated the 2nd January 1925, 

Mr. R. F. Bahadurjee, for the Appellant. 

The Government Pleader, for the Crown, 


JUDGMENT.—The learned Sessions 
Judge convicted Behari Brahman of an 
offence under s. 412, Indian Penal Code, in 
disagreement with all the Assessors. A 
dacoity was committed in the house of 
Phulli Helwai during the night preceding 
the Ist of August and on the 7th of August 
a pair of bank (armlets) was found-in the 
appellant’s house. The appellant lives 
about six miles from the scene of the dacoity. 
It is claimed that the bank belonged to the 
complainant and was stolen during the 
dacoity. If this could be proved the convic- 
tion would stand because the appellant 
claimed to be owner of the property and on 
proof of the ornament belonging to the 
complainant the defence will be found to,be 
false and disclose a dishonest intention. 

T am not satisfied that the property is 
proved to be that of Phulli. Teo start with 
in the first list of stolen property the weight 
of the armlet was given “as 4 tolas and the 
price Rs. 3. The armlet which was recover- 
ed was really 8 tolas in weight worth about 
Rs. 5 or Rs. 6? Another thing ‘is that Mus- 
sammat Ram Piari, the daughter-in-law of 
the complainant, who is stated as the person 
who were the ornament found the ornament 
toolarge in Court. Her explanation that 
she had lost weight recently is not referred 
to in the learned Sessions»J udge’s judgment 
and does not sound probable. The appel- 
lantis a Brahman and it cannot be said 
that he is making an extravagant claim 
when he says that the ornament belongs to 
a mistresgof his. In a case of identifica- 
tion of this nature the opinion of the As- 
sessors is of considerable yalue as they are 
well-acquainted with the ways and: habits 
of men of the complainant’s and appellant's 
standing. 


"156 ; 
I set aside the conviction and sentence 


and order the appellant to be released at ` 


once, 

The attention of the learned Sessions 
Judge is drawn to the illegalfty of his try- 
ing Behari jointly, with anothgr person on a 
chargeunder's. 412, Indian Penal Code. The 
learned Government Pleader referred me to 
the provisions of s. 239 (f) of the Or. P. C. 
‘The sections mentioned there are ss. 411 
and 414 and when definite sections are men- 


tioned I‘do not think that the provisions - 


can be extended by analogy to a trial-of 
persons accused of offences under s. 412. 
The principle of the ruling of this Court in 
Jagan Nath v. Emperor (1) will still apply 
in my opinion. 
Conviction set aside. 
x 24 Ind Cas. 158; 18 O. C. 92; 2 O. L. J. 94; 16 Cr. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REVISION APPLICATION 

No. 192 or 1924, 
February 13, 1925. 
Present:—Mr. Kennedy, J. C., and 
Mr. Rupchand Bilaram, A. J.C. 
MAHOMED MAHDISHAH Or 
_ PIR JHANDO—Appuicant 
e VETSUS — 
WAHDALSHAH AND OTHERS— 
OPPONENTS. 

Criminal Pr ocedure Code (Act V of 1898), s. 145, 
proceedings under, requigites of—Hrrors and omissions 
relating to pr ocedure, whether oust jurisdiction—- Pr e- 
Yudo proof of. 

The only two essential conditions which not only 
confer jurisdiction on a Magistrate, wut make it im- 
. perative for him ta take the preventive proceedings 

contemplated by s. 145, Or. P. ©., are first, that there 

should. be a dispute over land or water and secondly, 
that such dispute should be likely to cause a breach of 

the peace. [p. 15% col. 2.] 

A Magistrate having been once seized of jurisdiction 

to. institute procéedings under s. 145 of the Cr. P. C. 

cannot in the absence of proof or pr ejudice toa party 

be divested of it-by errors and omissions which 

relate to procedure agd not to jurisdiction. [p. 157, 

‘ool. 2; p. 158ecol.1.] < 
- -Kamal Kutty v. Udayavarma Raja Valia Raja of 

Chirakal, 17 Ind. Cas. 65; 36 M. 275; 12 M. L. T. 439; 

23 M, L. J. 499; (1912) M. W. N. 1154; 13 Gy. L. J. 753, 

Krishna Kamini v. Abdul Jabbar, 30 O. 155; 6 C. W. 

N. 737 (F.-B.) and Sukh Lal Sheikh v. Tara Chand, 

33 C. 68; 2 C. L. J. 244; 9 0. W. N. 1046; 2 Or. L. J. 

618. (F. B.), followed. 6 

Application to revise an- érder of the 
| Resident Magistrate, Tando Adam, dated the 

25th October 1924. 


" MAHOMED MAHDISHAH OF PIR JHANDO ?, WAHDALSHAH, 


[89 I. ©. 1923; 

Mr. C. M. Lobo, for the Applicant. 

Mr. P.K. Vaswani, for the Opponents. 

Mr. T.G. Elphinston, Public Prosecutor, 
for the Crown. 

ORDER.—This is a revision application 
against the order of the Resident Magis- 
trate, Shahdadpur, restoring possession of 
certain disputedlands under s. 145, Cr. P. C., 
to one Pir Ahsanalishah or his agents. The 
applicant is thé brother of Pir Ahsanalishah 
and the opponents are some of the followers 
of this Pir. Two of them hold a power-of- 
attorney from him. ‘Pir Rashidullahshah 
the father of the two Pirs was the gadi- 
nishin ofthe shrine at the villageofJhando. 
He died on the 20th May 1922. From his 
first wife he had five sons, viz., Pir Ziaud- 
din Shah, the applicant Pir Mohamed 
Mahdishah, Pir Nurdin Shah and two others. 
From his second wife-he had Pir Ahsanali- 
shah. After his death there were disputes 


. between Pir Ziauddin Shah and Pir Ahsanali- 


shah as to the right to succeed to the gadi 
of this shrine and to the property left by 
the old Pir. Pir Ahsanalishah disputed ‘the 
right of -the eldest son to succeed to the. 
gadi on the ground that he was born from 
a low caste woman and put forward ‘his 
preferential claim on the ground that his 
mother belonged to the same Pir family. 
The disputes between the brothers became . 
more acute in September 1922 and led to 
a fracas between the adherents of the two 
parties and lossof life. Police force was 
*picketed in the village of Jhando to pre- 
‘vent a further breach of the peace which 
évas withcrawn in October 1922 after the 
sons of the first wife had migrated from 
the village of Jhando to some place in the 
Larkana District. The dispute as to the 
gadi and lands which the old* Pir died 
ebdssessed of, are the subject ôf civil litiga- 
tion. The lands which are the subject- 
matter of the present proceedings are claim- 
ed by the applicant on behalf of himself 
and his two full brothers by virtue of a 
gift fom their father subsequently con- 
firmed by a written document Ex. 2, and 
to have been in their possession and enjoy- 
ment for a number of years upto 12th 
November 1922, when the present proceed- 
ings were taken on the petition filed by 
the applicant stating that the opponents 
had on that day by show of criminal force 
prevented him from entering on his lands. 
The learned Magistrate has held that the 
applicant and his full brothers weré in 
possession and enjoyment of the lands in 
À 
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dispute in their own rightas donees upte 
the time of their father’s death. In dealing 
with the question of the alleged subsequent 
dispossession he has fallen into a two-fold 
error. He has assumed that the applicant 
and his full brothers were dispossessed on 
some date prior to 5th December 1922, (the 
date of the preliminary order passed under 
s. 145, Cr. P. C.), and as he was not prepared 
to hold that the applicant was prevented 
from entering on his lands on the 12th 
November 1922, he has assumed that this 
dispossession took place more than two 
months before the preliminary order. 

The lands were in the physical possession 
of tenants who held them on behalf of the 
applicant and his full brothers. The dis- 
tribution of the different blocks fog cultiva- 
tion among the tenants had taken place 
prior to May 1922, advances had been made 
to them by the applicant and the time when 
the applicant and his brothers had occasion 
to visit the fields again was in October or 
November for purposes of making batai 
and appropriating to themselves the share 
of the produce, The possession of the 
applicant and his brothers through the 
tenants would continue in them till such 
time as it can be shown that either the 
tenants were dispossessed or had disavowed 
the title of the applicant or attorned to Pir 
Ahsanalishah or had allowed him or his 
agents to make batai and appropriate the 
zemindari share of the produce. 

The applicant had asserted that it was 
on the 12th of November that he was for the 
first time prevented from going to the 
fields. The learned Magistrate considered 
this story as a pure invention. He could 
not makeup his mind to believe that the 
applicant who had a month before migrated 
‘from the village of Jhando- through fear 
would make bold to run the risk of losing 
his life by wisiting the fields. There is 
nothing so inherently improbable in this 
story to discard it as a pure invention. 
The withdrawal of the applicant from 
Jhando is consistent with a desire to avoid 
constant bickerings between the adherents 
of the two parties, and even ifit be assumed 
that the applicant did not go to his fields on 
the 12th November, it does not follow that 
Pir Ahsanalishah had taken possession of 
the lands before the 12th November 1922. 
We think the finding of the learned 
Magistrate as to dispossession, cannot be 
maintained, and the applicant must be 
presumed to have continued in possession 
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of the disputed lands upto the date of @ 
his petition. À 

Mr. Vaswani, the learned Counsel for tħe 
opponents, has urged that the proceedings 
of the lower Court are without jurisdiction 
as (a) the preliminary order passed” by the 
learned Sub-Divisional Magistrate does not 
specify the disputed lands or state the 
grounds of his, being satisfied of the likeli- 
hood of a breach of the peace, (b) that 
the only party concerned in the dispute was - 
Pir Ahsanalishah and had not been made 
a party to these proceedings, and (c) that 
no notice was published by being, affixed 
at or near the subject-matter of the dispute. 
so as to make it obligatory on him or any 
other party concerned to appear in the pro- 
ceedings on pain of being bound by any 
adverse order passed against such absentee. 
He has further urged that the proceedings 
have been so irregular, that it would not 
be proper for us to interfere in revision so as 
to affect the rights of Pir Ahsanalishah who 
is not now before us. 

We are not prepared to accede to the 
contention that the proceedings of the 
lower Court are without jurisdiction. The 
only two essential conditions which not. 
only confer jurisdiction on the Magistrate, 
but make it imperative on him to take the. 
preventive proceedings contemplated by- 
s. 145, Cr. P. C., are, firstly, that there should: 
be a‘dispute over land or water and, secondly, 
that such dispute is likely to cause a breach, 
of the peace, There can be no doubt that 
both these conditions existed. The appli, 
cant was claiming to be in rightful posses- 
sion of the lands in question on behalf of 
himself and his brothers. Thereehad been 
è fracas between the adherents of the two 


parties at Jhando over the right to 
possess the shrine, and as would 
appear from the press communique 


issued by the Commissioner-in-Sind on 


< 1/th October 1922 about two* hundred or 


three hundred followers of Pir Ahsanalishah 
had taken part in it and had caused injury ` 
to some of the followers of Pir Ziauddin 
Shah. It cannot for a moment be urged that. 
a br 

the peace over the right to possess oa 
in dispute which were claifned on. hehalf 
of Pir Ahsanalishah as being attached to 
the gadi of Pir Jhando. The Magistrate. 
having been seized of jurisdiction could 
not be divested of it by the errors ‘and 
omissions complained of which all relate to. 
procedure and not to jurisdiction. In Kamal 
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Kut v. Udayavarama Raja Valia Raja 
of Chirakal (1), the omission to state the 
ground in the preliminary order; in 
Krishna Kuminiv. Abdul Jabbar (2) making 
only such persons a party as were 
actually in the dispute and whotwere likely 
to cause a breach of the peace; though it 
was brought to the notice of the Court that 
another person was interested in the pro- 
` perty; and in Sukhlal Sheikh v. Tara 
Chand Ta (3), the failure to affix the notice 
at or near the disputed property, have 
been held “not to affect the jurisdiction of 
the Court. The errors, no doubt, are grave 
and have rendered the proceedings extreme- 
ly irregular. It isto be regretted that the 
learned Magistrate should have paid very 
little regard to the plain directions laid 
down for his guidancein s. 145, Cr. P. C., 
but. we are not satisfied that these errors 


have in the circumstances of this case pre-- 


judiced the opponents or Pir Ahsanalishah. 
We further think that our refusal to in- 
terfere at this stage would be punishing 


the applicant for no fault of his. Though ` 


the preliminary order contained no descrip- 
tion of the disputed properties or grounds 
of the learned Mgistrate’s belief, the order 
read along with the petition of the 25th No- 
vember 1922, gave clear notice to the oppo- 
nents of what the disputed lands were and 
also’ of the grounds which had been reli- 
ed on by the learned Magistrate, for issue 
of process. At asubsequent stage of the 
proctedings the lands in dispute were at- 
tached by order of the District Magistrate 
under s. 145 (4), Or. P. C., and have remain- 
ed in the custody of the Court upto now. 
The parties have gone to trial on every pos 
sible issue and -knew exactly the nature 
of the dispute. Itis, no doubt, true that 
Pir Ahsanalishah was claiming® the lands 
in dispute and was, therefore, a proper party 
to he served with ẹ notice under s. 145, 
. Or. P. ©. But Pir Ahsanalishah had not 
. gtrespassed on tke lands in dispute. The 


persons who were likely to break the peace- 


were the opponénts aad not Pir Ahsanalishah 
who bad remained in the back-ground and 
has done so upto new. . l 

It is not‘open tothe opponents to urge 
that no order should be passed to the pre- 
judice of the absentee Pir. They glaim no 


(1) 17 Ind. Cas. 65; 36 M. 275; 12 M. L. T. 439; 23 M. > 


L. J. 499; (1912) M. W. N. 1154; 15 Or L, J. 753. 
@) 30 G. 155: 6 O. W. N. 237 (F. B.). 
3) 33.0 68; 2 O, L, J, 241; 9.0, W, N. 1046; 2 Cr. L, 
i. 618 (F, B.) 
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personal interest in the land and any order 
passed against them under s. 145, Cr. P. ©., 
would not, therefore, affact them. We are 
also not satisfied that the absentee Pir has 
been. prejudiced either by the want of 
direct notice to him or the failure to affix 
the notice at ornear the disputed land. 
These proceedings have been foughtto their 
finish on his behalf and under his direc- 
tions. Ifthe lands were in his possession 
at the date of the attachment, it was for 
him to come forward and claim to be join- 
ed as a party concerned. The Court had 
to decide which of the parties before it 
was at thetime of the order or within two 
months thereof, in possession of the sub- 
ject-matter of the disputes. The order of 
the Court restoring possession of the 
attached lands to a third party who had 
not appeared before the Court or claimed 
them as his own is somewhat anomalous, If 
on account of his remaining absent Pir 
Ahsanalishah has not been able to put for- 
ward his case as best as he might otherwise 
have done, he has to thank himself. In view 
of our finding that the applicant was in 
possession of the disputed lands on behalf 
of himself and his brothers upto the date 
of the preliminary order or withintwo months 
thereof, we order that the disputed lands as 
specified in para, 1 of this complaint which 
does not include Fast Gojro be restored to 
him and that he do retain possession until 
legally evicted therefrom in due course of 
law. 
“P.B. A. 
Z. K. 


Application allowed, . 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
OriminaL Aprrication No. 29 or 1925. 

e March 17,1925. . 
*Present:—-Mr. Daniels, J. O. 
MULLA AND oTHERS—APPLICANTS 
VETSUS 
EMPEROR—Opvrosirs PARTY. 
~ Penal Code (Act XLV of 1860), ss. 96, 147—Rioting 
—Determination to settle quarrel by force—Privaté 

defence, right of, whether exists, 

Where two parties which are at enmity with each 
other come toa certain place armed with the full 
determination to settle their quarrels by force and 
have a fight, they are both guilty of rioting and no 
right of private defence exists, - 


(891. Ó. 1985] 

Queen-Empress v. Prag Dat, 20 A. 459; A. W.N. 
(1898) 117; 9 Ind. Dec. (x. s.) 654, relied on. 
; Application for revision against ‘an order 
of the Sessions Judge, Hardoi, dated the 
21st October 1925, upholding that of the 
Magistrate, First Class, Hardoi, dated the 
9th January 1925. 

Mr, R. F. Bahadurji for Mr. J. Jackson, 
for the Applicants. 

The Government Pleader, for the Crown. 


ORDER,.—The applicants have been 
convicted of riot and of offences under 
gs. 324 and 325, Indian Penal Code, and 
were sentenced by the Trial Court to seven 
months’ imprisonment each in theaggregate, 
The learned Sessions Judge on appeal reduc- 
ed the imprisonment to five mé@nths, but 
in other respects dismissed the appeal. The 
applicants come here on the ground that 
the circumstances were sufficient to es- 
tablish a right of private defence. The 
applicants belong to the party of one Baldeo. 
Baldeo and his younger brother Mayaram 
are at enmity. Both men had come to the 
village on the day preceding the riot to 
induce labourers to come and work for them 
on the following day. On the day in ques- 
tion both parties went down armed with 
lathis and spears. Baldeo’s party arrived 
there first and secured the labourers. Maya 
Ram’s party arrived shortly after. There 
was a shout of mar, mar,” and a general 
lathi fight ensued in which persons on both 
sides were injured. The learned Sessions 
Judge has come to the conclusion that the 
shouts of “beat, beat,” and actual ‘attack 
were begun by Baldeo's party. So far as 
the evidence in this case goes there is 
nothing to show which party first raisede 
the shout. I am informed that this fact 
appears in the evidence of the first prosecu- 
tion witness in the cross-case, As the 
evidence #n the two cases was recorded 
separately it Was an oversight on the part 
of the learned Sessions Judge that he did 
not bring it on the record in this case also. 
But even omitting this piece of evidence it 
appears clear that both parties had gone 
down fully intending to fight, and that no 
question of private defence arises on the 
part of the accused. It was so obvious that 
a riot was intended that the chaukidar had 
actually gone to the thana and reported the 
fact that a riot was imminent before fight 
began. Where both parties have come 
down armed with a full determination to 
settle their quarrel by force the case comes 
within the principles of Queen-EXmpress v, 


ASSANMAL CHATUMAL V, DILBAR; 


159 > 


Prag Dat (1) and noright of private defence 
exists. l, therefore, dismiss this applica- 
tion. 


Z. Application dismissed, 
aP 20 A. 459; A. W. N. (1898) 117, 9 Ind. Dec. (Nn. 8.) 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CximinaL APPEAL No. 57 or 1924. 

July 17, 1924. 
` Present: :—Mr. Rupehand Bilaram A. J. C. 
ASSANMAL CHAT UMAL—APSELLANT 
Versus 
DILBAR AND oTHEXS— RESPONDENES, 

Criminal Procedure Code .(Act V of 1898), s. 250-— 
Compensation, ‘order for, when can be made-~A ppeat, 
right of, when arises. 

Section 250 of the Cr. P. C. requires that the com- 
plaint or information given by the complainant should 
be false and either frivolous or vexatious. An order 
under this section on the ground that because a com- 
plaint is frivolous and vexatious, therefore, it is false 
is not legal [p. 159, col. 2.} 

The right of appeal from an order under this section 
is not limited to cases where compensation awarded to 
each accused person exceeds Rs. 50, it is enough if the 
aggregale amount of compensation awarded to 
Ley accused persons exceeds the said sum. [p. 160, 
col, 2. 

Appeal against an order of the Special 
First Class Magistrate, Karachi. 

Mr. Motiram Idanmal, for the Appellant. 

ORDER.—This is an appeal against the 
order passed by the Special First Class 
Magistrate, Karachi unders. 250, Cr. P. C., 
awarding compensation to three of the five 
accused who were tried before him for an 
offence under s. 420, Indian Penal Code. In 


* awarding compensation the learned - Magis- 


trate “has i in his order stated 2s follows:— 

“T gtill hold that the case against the 
three accused women was frivolous and 
vexatious, hence false.” Section 250, Cr, P. 
C., requires ne the complaint or the inform- 
ation given by the complainant should 


ebe false and either frivolous or vexatious. 


The learned Magistrate’s* conclusion that 
because the complaint is fxivolous and 
vexatious, therefore, itis false isnot correct, 
On the evidence I am not satisfied that the 
information given by the complainant to 
the Police wasfalse. In this informatitn 
given by the complainant to the Police as 
recorded in the first report, the complain- 
ant has given full details of what trange 
pired on that day. He states that a party 
of five foreigners consising of two males 
and three females visitede his shop and 
asked for certain blankets. One of the 
blankets was approved and purchased foy 


160 
Rs. 7-8-0. One of the male persons who 
accompanied the party gave a note of 
Rs.“ 100 to the complainant and asked 
forthe balance of Rs. 92-80 being paid 
te him which was accordingly done. Then 
the party asked for certain farasis being 
‘shown to them and subsequently they 
changed their mind and told the complain- 
ant to take back the Rs. 92-8-0 which he had 
given to them and keep it with himself, 
and also the blanket which they did not 


want, that they wanted to make other - 


purchases from him worth about Rs. 100 
andthen settle theaccount. The complain- 
ant ‘did notcount the money and put it 
in his box. They, however, made certain 
further purchases totalling a sum of 
Rs. 15 and then asked for the balance 
being paid to them and received Rs. 85 
from the complainant. The complainant 
thereafter found that the accused had not 
returned to him all the Rs. 92-8-0 which 
he had given to accused No. 1 but Rs. 43-8-0 
short. 

In his first report to the Police the com- 
plainant has clearly stated that the person 
who dealt with him was one of the males, 
though he has made certain general state- 
ments ‘that he had been deceived by the 
party. Now it appears that this party of 
five persons did not behave in this peculiar 
manner with the presentcomplainant only 
‘but with another shopkeepers also and 
‘there were two complaints lodged with 
‘the Police against them though the present 
complaint was proceeded with and the 
second one was subsequently either dropped 
or disposed of by an order of discharge. 

The complainant had missed his money. 
He placed all the facts before the Police. 
Tf the Police took action against all the five 
persons it was no fault ofthe complainant. 
Further more it cannot be sgid that the 
complainant had no reasonable grounds to 
suppose that all the five persons were in 
some way connected in defrauding him 
and the other, shopkeeper whose shop 

® they had previously visited and who sent 
word to him to be careful about the ac- 
cused, which led him to count his cash 
andedetect the fraud practised on him. 
“The learned As8istant Public Prosecutor 
has urged that this Court cannot interfere 
with the order of the lower Court as s. 250, 
Cr. P.C. as amended does not allow an 
“appeal when the total amountof compensa- 
tion to different ascused persons exceeds 
Bs, 50 but allows am appeal when the 
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compensation atvarded to. any one of the 
accused persons exceeds the sum of 
Rs. 50. Now el. (8) of s. 250, Cr. P. C., 
which confers this right of appeal on the 
complainant is as follows:— 

“A complainant orinformant who has 
been ordered by a Magistrate of the Second 
or Third Class to pay compensation or has 
been so ordered by any other Magistrate 
to pay compensation exceeding fifty rupees 
may appeal from the order,. in so far as 
the order relates to the payment of the 
compensation, as if such complainant or 
informant had been convicted ona trial 
held by such Magistrate.” 

This clause inno way limits the right 
of appeal only to cases when the com- 
pensation Awarded to each accused exceeds 
Rs. 50 and I see no grounds why I 
should curtail this. valuable right by read- 
ing into this clause the words “In the- 
case of each accused person” and more so 
when the latter part of this clause pro- 
vides that the complainant shall have the 
right of appeal with regard to the pay- 
ment of compensation as if such com- 
plainant or informant had been convicted 
at a trial held by such Magistrate. Sec- 
tion 413, Cr. P. ©., gives a right of appeal 
to an accused person who had been con- 
victed and sentenced to pay a fine exceed- 
ing Rs. 50 and it would follow that 
then the complainant has been ordered 
to pay a sum exceeding Rs. 50 as com- 
pensation, whether it be to one or more 
than one accused person, he has been as 
if it were convicted and sentenced to pay 
a fine exceeding Rs 50 and has, there- 
fore, a right to appeal against such order. 
Fhe total amount which the complainant 
in this casehas been ordered to pay is 
Rs. 150. This appeal is, ¢herefore, com- 
petent. 

I allow the appeal and order fhe com- 
pensation if already paid to be refunded to 
the complainant. 

In this matter notices were issued to 
the three opponents and sent to the Per- 
sign Consul for-service as they had left 
Britishe India, The notices have returned 
unserved. It is not likely that the oppo- 
nents will return to British India or be 
served as their addresses are not known. 
I have, therefore, considered it proper to 
dispense with the service of notices on 
them. i 4 

P. B. A. 


Appeal allowed. 
Z. K. ; 
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, ALLAHABAD HIGH COURT. 
Ssconp Crvin APPEAL No. 1155 ov 1923. 
April 14, 1925. 
Present:—Mr.- Justice Stuart. 
BHAGWAN DIN AND orners—PLAINTIFFS 
—APPELLANTS 

”  VETSUS 
SRI KISHEN AND OTHERS—DEFENDANTS— 

. RESPONDENTS. 
- Limitation Act (IX of 1908), s. 19—Acknowledgment, 
what amounts to - Agent, authority of, proof of. 

An acknowledgment of liability within the mean- 
ing of g,19 of the Limitation Act must be in 
writing signed by the person to be charged or by some 
person authorized by. him to make the acknowledg- 
. ment. Where an acknowledgment is alleged to 
have been made by an agent, the authority of the agent 
ee the acknowledgment must be preyed. [p. 161, 
Col. Z. bi . 
: Second appeal againsi a decree of the 
Subordinate Judge, Basti, dated the 12th 
.of April 1923. ; ~ 

Mr. P. L. Banerji, for the Appellants. 

Mr. Gulzari Lal, for the Respondent. 

JUDGMENT.—The only matter to be 
‘decided in this appeal is whether the 
. :plaintiff-appellants have the right to redeem 
4 ‘mortgage which was executed by Sheo 
Dayal in favour of Lachman in the year 


1857. .They sued to redeem five morlgages.. 


‘They have been allowd four, but the Courts 
have -held that the redemption of the mort- 
gage of 1857 is time-barred, - The suit was 
‘instituted in 1920, 63 years after the exe- 
cution of the mortgage and, in order to 
redeem, it is necessary for the plaint- 
if-appellants to show that:there are cir- 


.cumstances inthe case which will permit. 


the extension of the period permitted by 

Art. 148 of the First Schedule. of the 

Limitation Act. : ` 
They argue that -they have a right to 


BHAGWAN. DIN v, SRI KISHËN. 


, Dayal. ; 
- Officer to the effect that Din Dayal made an 


“ that Mahabir Prasad 


161 ° 
probably not deceased, instead of the 
word ““mutwajft” the Court should boldly 
insert the word ‘murtahin” or mortgagee. 
The audacity of the suggestion ig the only 
point in its favour. ‘The lower Appellate 
Court would have been very. wrong to 
make any such assumption. It is sufficient 
to say that*there is nothingin the docu- 
ment, Ex. 22, which ean possibly be called 
an acknowledgment in writing of the exist- 
ence of the mortgage. : 

The next piece of evidence upon which 
the appellants rely isa report nfade by a 
Revenue Officer in 1884 at the time of 
Settlement. This is -Ex. 15. The. officer 
reports in this that Din Dayal made -a 
statement to him in which he asserted that 
he was a mortgagee ‘and from this asser- 
tion it might be gathered that he admit- 
ted to the officer the existence of the mort- 


‘gage of 1857 in question. Butitis to be 


noted that there is no acknowledgment of 
liability made in writing signed by Din 
There is the note of the Revenue 


oral statement of an acknowledgment before 
him. That does not help. 


{i now., come, to the last point. In the 


Settlement proceedings of 1885, thereis a 


proceeding verifying the khewat, Ex. 17, 


dated the’ 29th October 1885, to which 


„Mahabir Prasad, Bhagwan Din, “Het Ram 


and Puran mortgagee affixed their signa- 
tures. Aman called Mahabir Prasdd pro- 
bably the Mahabir Prasad who signed on 
his own behalf signed on behalf of twelve 
other cu-sharers including Din Dayal, and 
Ram Prasad. There is nothing to show 
had any authority 
to admit the existence of ihe mortgage on 


extend that peried. They base this alleged behalf of:Din Dayal and Ram Prasad or 
right first of all upon the existence of that he had ayy intention of admitting the 
three alleged acknowledgments of liability existence of any such mortgage. ‘He was 
‘in respect of the existence of the mortgage ®not a person through whom the mortgagees 


‘which, they say,-fall under the~provisions 
of s. 19 of the Act. . 

The first of these is a certified copy of 
the khewat of 1860 in which the mortgag~ 
ed property is situated. Now it issufftient 
to say here that there is nothing to show 
on: the face of the copy itself which has 
been proved that anybody admitted that 
there was any mortgage in existence. 
Against the names of mote than one person 
who is mentioned is placed the word 
` “mutwafi” or. “deceased” and an attempt 
bas been made to argue that, inasmuch 
as at least one of ‘such persons, was 

ll | aa 


derived title or liability.. ° l 

It has been pointed out to we that under 
the authority of Haji Sheikh Bodha v. 
Sukhram Singh (1) Icould presume that 
Mahabir was duly authorised to represent 
Din Dayal and Ram Prasgd in this pår- 
ticular. It is only necessary to tay that 
granting “I could make the presumption I 


_refuseto make it as there is nothing I can 


see to justMy such a presumption, `’ 
I agree with thelower Court that there 
(1) 83 Ind. Cas, 5; 22 AY I, J? 857; 10,0. & A. 
L. R. 981; (1925) A.F. R. (A) h LR. 5 A. 775 Civ; 
47 A, 31. : 


` ie 


s 
was herealso no acknowledgment within 
the meaning of s, 19. I find that the appel- 
lant’s cage as.to acknowledgments under 
s. 19 fails completely. 

There remains the fact thas in 1913 and 
1914 the appellants’ representatives-in- 
interest sold a portion of the mortgaged 
property topay off certain of the liability 
not under the mortgage of 1857 but under 
other mortgages. The learned Counsel for 
the appellants has endeavoured to argue 
that by* executing these sale-deeds the 
period of limitation was extended under 
the provisions of s. 20 of the Limitation 
Act. The s.20can have no possible ap- 
- plication. Thisisnot a question of interest 
on a debt or legacy having been paid 
or part of a principal of a debt having 
been paid to extend limitation. The ques- 
tion is of extending the period of redemp- 
tion. 

For the above reasons this appeal fails on 
every point and is dismissed with costs on 
the higher scale. 

Z. K. 


HAIT V 


Appeal dismissed. 


—— 


LAHORE HIGH COURT. 
Seconp Givit ArerAL No. 1040 or 1920. 
: March 6, 1924. 
Present :—Mr. Justice Abdul Raoof 
and Mr, Justice Martineau. 
HAJI AND axoTaER—DEFENDANTS— 
APPELLANTS 
VETSUS 
JANUM AND OTHERS—PLAINTIFFS— 
RESPONDENTS.» ; 

Civil Procedure Code (Act V of 1908), 0. XXII, r. 4 
—Joint decree im favour of several respondents—ġ 
Representatives of ane respondent .mot impleaded in 
time—Abatement of appeal in toto—Ignorance of death 
of respondent, whether sufficient cause for setting aside 
abatement. 

Where a decree under appeal is a joint decree in 
favour ofall the respondents, each one of whom is 
entitled to the benefit of the whole decree, and appli- 
cation for impleading representatives of a deceased 
respondeft is made after the period of limitation, the 
appeal abates in toto and not only qua the deceased 
respondent. [p. 162, col. 2 

Zainab Bibi v. Rohila, 39 Ind. Cas. 277; 23P. R. 
1917, distinguished. 7 

It is not a sufficient reason for setting aside the 
abatement ofan appeal that the appellant did not 
come to know of the raspondent’s death, which occur- 
red ata place about 14 kos from the appellant's 
village, till10 days before he applied to have the 
` deceased's representatives impleaded. [p. 163, col, 1.) 


. JANUM. 


N 
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S. Mir Nawab v, Hardev, 12 Ind. Cas. 871; 60 P. R. 
1911; 42 P. L. R. 1912; 238 P. W. R. 1911 and Jamna 
v. Sarjit, 52 Ind. Cas. 510; 67 P. R. 1919, relied upon. 

Second appeal from a decree of the 
District Judge, Jhelum, dated the 24th 
January 1920. 

Mr. Nanak Chand, for the Appellants. 

Mr. Zafrulla Khan, for the Respond- 
ents. ; 

JUDGMENT.—The parties are pro- 
prietors of the village of Mianwal in 
the Gujrat District. There is a tract of 
high lying land in the village Known as 
Utar, while the low lying portion is called 
Hithar. In 1892 the Utar land was recorded 
by the ogder of the Collector as shamilat 
deh, although it had previously since 
1868 been shown as divided into separate 
proprietary holdings. When an applica- 
tion for partition of the Utar land was 
made in 1915 a dispute arose as to the 
way in which the partition was to be 
made, and plaintiffs have in ‘consequence 
sued for a declaration that they are entitled 
to get a share in proportion to the area 
(826 kanals, 8 marlas) which they owned 
before the mutation of 1892, and not, as 
contended by the defendants, in propor- 
tion to the revenue paid on the Hithar 
land. The Courts below have found in 
favour of the plaintiffs, who have been. 
given a decree declaring ihat they are 
proprietors of 826 kana’s, 8 marlas, or 
according to present measurements 898 
kanals, 1 marla, and are entitled to geta 
share in the shamilat on the basis of that 
area, The defendants have filed a second 
appeal in this Court. 

One of the: plaintiffs-respondents, namely, - 
Shahabal, was murdered in September 
1922, and as the application for implead- 
ing his „representatives was not made till 
.July 1923, after the period of limitation 
had. expired, the appeal has abated.’ It is 
contended for the appellants that the 
appeal abates only- qua the deceased 
Shahabal and not against the other re- 
espondents but we do not agree with this- 
contention. Zainab Bibi v. Rohila (1), which 
is relied upon, was a case in which the 
respondents were defendants and is not 
in point. The decree in the present case 
was a joint decree in favour of all the 
respondents, and each respondent 
is entitled ‘to the benefit of the whole 
decree. The appeal must consequently 

abate in toto. 


(1) 39 Ind. Cas. 277; 23 P. R. 1917 


N 


' 
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It is also contended for the appellants 
that the abatement should be set aside 
on the ground that they did not come to 
know of Shahbal's death, which occurred 
at a place about 14 kos from their village, 
till before ten days they applied to have 
his representative impleaded. Even if 
this allegation is correct, it would not be 
sufficient reason for setting aside the 
abatement [see on this point S. Mir Nawab 
v, Hardev (2) and Jamna v. Sarjit (3)). 

This appeal having abated, we direct 

- that it be struck off the file of pending 
cases, Theappellants wili pay the respond- 
ents’ costs in this Court, e 

S. D. Appeal abated. 

(2) 12 Ind. Cas. 871; 60 P. R. 1911; 42 P. L. R. 1912; 
238 P. W. R. 1911. 

(3) 52 Ind. Cas. 510; 67 P. R. 1919. 
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LAHORE HIGH COURT. 
MISCELLANBOUS SECOND CIVIL APPEAL 
No. 1149 or 1921. 

h February 19, 1925, 
Present:—Mr. Justice Abdul Raoof and 
Mr. Justice Fforde. 

SUKHRAM DAS—PLAINTIFF—ÅPPELLANT 
Versus 
NAZAR MUHAMMAD AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Pre-emption suit—-Decree set aside on appeal but, 
restored in second appeal—Period for payment, exten- 
sion of—Appellate decree, effect of. 

A suit for pre-emption was decreed by the Trial 
Court. The vendee appealed and the Appellate Court 
set aside the decree of the Trial Court. The plaintiff, 
then preferred a second appeal with the result that the 
decree of the Appelfate Court was set aside and that 
of the Firsț Court was restored. The plaintiff had 
failed to pay in {he pre-emption price within the time 
< prescribed by.the Trial Court's decree : - 

Held, that the only effect ofthe decree passed in 
second appeal was to restore the decree ofthe Trial 
Court; and that it did not operate to,estend the time 
for payment fixed in the Trial Court’s decree, and that 
the plaintiff having failed to comply with the terms of 
the latter decree was not entitled to enform that 


~ decree. 


Second appeal from an order ofthe Dis- 
trict Judge, Jhelum, dated the 7th February 
1921. 

Mr, Mukand Lal Puri, for the Appellant. 


Mr, Sham Lal and Bakhshi Sain Das, | 


for the Respondents. 
JUDGMENT.—This is asecond appeal 

arising out of execution proceedings relat- 

ing to a decree for pre-emption. The 


facts may be summarised below:--- 
® 


SUKHRAM DAS V. NAZAR MUHAMMAD, 
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The First Court. passed a decree for pre- 
emption, in favour of the plaintjff on the 
22nd March 1916, granting possession on 
payment of Rs. 1,200 by the 22nd May 
1916, that is, within two months from the 
date of the decree. The vendee appealed 
against this decree and the Appellate 
Court having accepted his appeal set ‘aside 
the decree, which had been passed by the 
Trial Court, The plaintiff then preferred 
a second appeal with the result, that the 
decree and judgment of the Appellate Court 
were set aside and those of the First Court 
were restored. The decree-sheet prepared 
in the High Court recites the terms of the 
decree of the First Court. It may be men- 
tioned that the | successful pre-emptor 
did not deposit the pre-emption money 
within the time fixed or at any time before 
the decision of the High Court. The decree 
of the High Court was passéd on the 2nd 
February 1920. The money was subsequent- 
ly deposited on the 26th February 1920 and 
prayer for the delivery of possession over 
the property was made. Thereupon the 
vendee judgment-debtor filed objections 
to the effect that inasmuch -as the condi- 
tion laid down in the decree of the First 
Court relating to the payment. of the pre- 
emption money within the two months 
had not been carried out, the decree- 
holder was not entitled to get possession 
in execution of his decree. This objestjon 
was disallowed by the First Court. On 
appeal to the lower Appellate Court the 
judgment of the First Court bes been up- 
held and the vendee judgment-debtor has 
come up on second appeal to this Court. 
The lower Appellate Court has held that the 
High Court must have intended to extend 
the period of“limitation and that, therefore, 
the money which was paid within 24 days 
of the passing of the High Court decree 
was paid within time, and that-the plaintiff 
decree-holder had fulfilled the conditions, 
Against this finding of the learned Judge of 
the Court below objection is taken on the 
ground that this ameunts to variation of the 
terms of the decree of the High Court. In 
our opinion there is force in this contention. 
It is quite clear that the learned Judges of: 
the High Court simply intended to restore 
the decree of the First Court. They made 
no variations in the terms, of- that decree 
and if we were to accept the view of the 
lower Appellate Court the result’ would be 
that the terms of the decree of the First 
Court would have to be varied by substitut- 
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_ing quite.a different date for payment of 
money from that provided in the decree. 
_In our opittion it is not in the power of the 

- -Executing,@ourt to make any such varia- 
tions... The result, is that the appeal suc- 
.geeds, the objections of the judgment-debtor 
are allowed and the application for execu- 

', Hon is‘digmissed with costs. 
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Appeal accepted. 
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_ DEVIBAI wipow or MOHANDAS 
— PLAINTIFF 
ula te versus | 
DAYABHOY MOTILAL AND OTHERS 
a _ :— DEFENDANTS. ; 
“Hindu Law—Will— Direction postponing interest in 
* .iproperty but making no provision for intervening 
—r- period, vabidity.of-+Hindu testator, whether can dis- 
i. spose of property without providing for widow's main- 
~ ‘tenance—Mitakshara’ Law-— Reversioners—Divided bro- 
ther, whether preferred—Estoppel, requisites of. 
3 A’ direction ina. Will postponing the right of a 
„ legatee to take possession of a property till after he 
. hag attained ymajority would be invalid unless itis 
‘shown. that the testator had conferred an interest -in 
‘the property oh some other person during the inter- 
-vering period. #p. 168, col. 2.) 
Weatherall v. Thornburgh, (1878) 8 Ch. D. 261 at p. 
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267; 47. L. J. Ob, 658; 39 L. T. 9; 26 W. R. 593, Lloyd y 


~. Webb, 24 O. 44; 12 Ind. Dec. (N. s.) 694 and Husein- 
-bhoy v. Ahmedbhoy, 26 B. 319; 4 Bom. L. R. 336, relied 


Li upon.. > : 

wo tthe right.of a Hindu. testator tom&ke a Will is sub- 
i ‘ject to his making adequate provision for the main- 
‘tenance of his widow. . He cannot so dispose of hise 
property as to tree it€rom her claim of maintenance. 
“[abid.] ; wa i 3 

Nobbadabat-v? Mahadeo Narayan, 5 B. 99 at p. 106; 
:3 Ind. Dec. (N. 8.) 68, Jamna v. Machul Sahu, 2 A. 315; 


4 Ind. Jur. 414; 1 Ind, Dec, (N. s.) 760, Sorolah Dossee -, 


y. Bhodbun Mohun N€oghy, 15 C. 299 at p.: 306; 7 Ind. 
“Dec. (NIS) 779 and Krishnarao Govind v. Bhagwant- 
rao Govind, :2 Bom: %. R. 1082, relied upon. 

Under e 
-preferred to a divided brother as a reversioner.[p. 169, 


col. LJ. > > 
ud db ictninder Ghose y.: Benodbehary,1 Hyde 214 
and Keshub Ram v. Nand Kishore, 11 W. R. 308; 3 B. 
L. R. A. O. J. 7, relied upon. 

The doctrine of e&toppel by representation is appli- 
cable to some state-of facts alleged at the time to be in 
existence and not to--a promise de future which if 
Pirie at all, must be binding as a contract. 
gol. 2. ot 


DHViBal v. DavaBHoY MoftiLat. 


e Mitakshara Law, an undivided brother is ` 
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Maddison v. Alderson, (1883) 8 A. C. 473; 52 L. J. Q. 
B. 737; 49 L. T. 303; 31 W. R. 820; 47 J. P. 821, relied 
upon, 


Mr. Kalumal Pahlumal, for the Plaintiff. 

Mr. Jhamatmal Valiram, for the Defend- 
ants. 

JUDGMENT.—The plaintiff is the 
widow of one Mohandas who died in the 
year 1600. Defendants Nos. 2 to 7-are 
her sons and grandsons and are shown in 
the following tabular statement :— 
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Defendant No. 1 is the mortgagee of plot 
No. 101 sheet A-23 under a mortgage-deed 
executed by defendant No. 3 im his favour. 


[B9 I. O. 1925) 


Since this suit he has also purchased the 
right, title and interest of defendant No. 3 
in this house in execution of the mortgage 
decreė passed in his favour. 

The plaintiff who is about 92 years old, 
has filed this suit alleging that the house 
in suit was the residential house of 
Mohandas, and that by his Will dated 14th 
June 1920 he had declared that ihis house 
was to remain in her possession and en- 
joyment during her life and had bequeath- 
ed this house to two of his sons, defendant 
No. 3 and Nenumal, since deceased, in 
two equal shares and that on the death of 
Nenumal which took place in 1903, his half 
share had devolved on her as his mother, 
and that the mortgage created by defend- 
ant No. 3 in favour of defendant No. 1 was 
inno way binding on her interests in the 
property, She asked for a declaration that 
she was entitled to remain in ,possession 
and enjoyment of the mesne profits of the 
house in suit during her lifetime, and 
that the mortgage-deed in favour of defend- 
ant No. 1 was not binding on herand in 
any event it was void with 1egard to the 
half share of Nenumal. She also asked. for 
an injunction restraining defendant No. 1 
from bringing the house to sale. 

Defendant No. 3 is ex parte. Defendants 
Nos. 2 and 4 to 7 have supported the 
plaintiff and have further claimed to be 
the reversioners in the half share of Nenu- 
malin the house in suit. 

Defendant No. 1who is the only contesting 
defendant has raised several pleas.. He 
has inter alia denied the factum of the 
Will, and has urged that the parties have. 
all along dealt with the property of 
Mohandas as if no Will was made, that the 
house in suit had been awarded to defend- 
ant No.3 ata partition between the sons 
of Mohangas, that it was sold by him in 
1903 and re-purchased by him in 1914, 
and the rights, if any, of the plaint-® 
iffand defendants Nos. 2 and 4 to 7 are 
Statute barred. He has also relied on 
estoppel. 

The following issues have been 
by the Court :— . 

1. Whether Mohandas Badaldas died 
making the alleged Will, oc died intestate ? 

. Was any partition effected between 
the heirs of Mohandas on the latter’s death, 
and ifso, was the property in suit given 
to defendant No. 3 as his sħare on parti- 
tion? 

3, (a) Is the alleged Will admissible in’ 
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evidence without Probate being taken out: 
for it? ka b'o o 

(b) Is the plaintiff estopped from . sétting 
up the Will for reasons mentioned in para. £ 
of the written statement of defendant 
No. 1? 

4. Does the alleged Will make any dis- 
Position of the property in suit ? 

‘5. When did Nenumal die and did he 
acquire any interest ‘in. the property in 
suit ? ME i | 

6. Is defendant No..3 entitled to the 
property by right of- survivorship to` 
Nenumal? i ii S 

7. .(a) Has the plaintiff or any of the 
defendants Nos. 2 and 4 to. 7 relinquished 
their interest in the property ? 

(b) Is defendant No. 1 alienee for value 
and without notice of the right of the 
plaintiff or any of the defendants Nos. 2 
and 4 to 7, and if so, is his title complete 
against them ? : ; 

8. Was defendant No. 3 absolute owner 
of the property by reason of. transfer in his 
favour as referred to.in para.-7 (a) of the 
written statement ? et 

9. Whether defendant No. 3 re-purchas- 
ed the property from ;Pessumal Naraindas 
and is he the absolute owner of it by 
reason thereof ? : 

10. Is the plaintiff entitled torany in- 
terest in the property or right of résidence 
in it? i 

11. When did the cause of action accrue 
in favour of the plaintiff, if any, and is the 
suit barred by limitation? ` : Ta 

12. Is the mortgage executed in favour 
of defendant No. 1 binding ox the plaint- 
iff? . f ae ` 

13. What order should be made with 
regard to costs of defendants Nos. 2 and, 4 
to 7? Ce 

14. Generel, 

Issues Nos. 1, 2, 3 (a), £, 8 and 9. 

‘There can be no doubt.on.the evidence 
that Mohandas did make the. Will-Ex. 8. 
Defendant No. 2 (Ex. 9); whef took an im- 
portant part in having it made;.the plaint- 
iff (Ex. 11), Hassomal (Bk) one of the 
attesting witnesses who:is at present aljve, 
have all deposed to Ex. 8 shaving been exe- 
cuted by Mohandas... Tilomal;.” (Ex. 10° 
has proved the attestation of. his brother 
Choithmal, another. attesting. witness to 
the Will Since deceased. - Li... T 

The Will is written in:Siadħi'and pro- 
bably at the dictation of fhe.déceased him- 
self, and appears on the face -of it to be 


e 
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genuine. The deceaséd had eight sons 


: predeceased . Trim. 
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ofe whom -one Lalchand alias Tejomal had 
r All his sons except 
2 farachand defendant No. 3 and Nenumal, 
“since déceased, who were both young then, 
were separate from him. In paras. 2 and 6 
of the Will he has given the names of his 
sons and recited the fact of his being 
separate from them and in paras. 3 and 4 
he. has described his property as consisting 
of two houses, being house No. 3 valued by 
him at Rs. 4,000-0-0 and house No. 4 valued 
by him.at Rs. 3,000-0-0 and his moveable 
property to consist of the karkhanas (a) a 
money lending business (b) a distillery at 
Kotri and (c) a liquor shop at Karachi in 
all of which one Uttumal and the Firm 
of Jesamal Valiram were interested. He 
has- valued his not moveable assets at 
Rs. 12,000-0-0 after payment of a sum of 
about Rs. 3,000-0-0 due to Uttumal and 


` Rs, 12,000-0-0 due to Jesamal Valiram. 


Paragraphs 5,.7, and 8 are as follows :— 

“5. So long as I myself am alive, so 
long will I retain in my possesssion and 
maiiage all the moveable and immoveable 
property as heretofore. But after my death 
it will remain in the possession of my 
wife named Devibai as long as she is 
alive; thatis to say, my sons Jhamandas 
and Tulsidas alias Gulumal and Chanumal, 
and Chaniomal and ` Tirathdas will carry 
on’ the business of my three karkhanas and 
recover all the outstandings remaining due 
and allow the amounts realised to accumu- 
låte with my wife Devibai and they will 
defray, the following expenses therefrom :—. 

1. The anses of my illness and my 
funeral expenses upto.12 months and 
those of my wife Devibai for 12 months” 
after her death including charity expenses 
will be all defrayed from my above-men- 
tioned funds. e E 

2. They wijl defray the expenses of 
‘maintenance clofhing and other necessary 


` \ expenses of my two sons, No. 7 Tarachand 


and No. 8*Nenumal as well as those of 
their betrothal and marriage also out of 
the above property. | 
.3. They will defray the reasonable ex- 
penses of Jasibai’s marriage who is Tulsidas 
alias Gulumal's eldest daughter out of the 
said property. 7 

4. They will pay Rs. 200-0-0 dn all to my 
three grand-daughters, i.e., the daughters 
of my daughter Kishnibai; when they marry 
atoknuptial presents from mater- 
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5. The wife of my son Tejumal deceased 
and his three sons will receive Rs. 12-0-0 
a month on account of their maintenance 
and clothing expenses out of the said pro- 
perty from the date of my death to the 
expiry of five years. : 

6. My wife Devibai will also receive her 
maintenance and clothing expenses out of 
the said property up to the end of her life. 


“7, After the death of my wife my sons 
will get 84 share out of the moveable pro- 
perty which will remain after dedugting the 
above expenses or the incomeof the kar- 
khana when they will be continued as pe 
details below:— ; i 

that is to say, 14 share will be taken by 
my eldest son 1 Jhamandas and one share _ 
by 2 Tulsidas alias Gulumal, 3 Ghanumal, 
4 Chainomal, 5 Jethomal, Todumal and. 
Basomal sons of Tejumal deceased by their 
guardian their mother Musammat Nickobai, 
6 Tirathdas, 7 Tarachand and 8 Nenu- 
mal each. 

“8. There remain only two buildings out 
of which one is a dwelling house plot No, 
3 sheet A 23 in which I, testator, live. The 
same will be divided in equal share by my’ 
two sons No. 7 Tarachand and No. 8 Nenu- 
mal between themselves. My other sons 
and grandsons have no claim or interest in 
it. The remaining house plot No. 4 sheet 
A which is adjacent to plot No. 3 should 
also be divided in two equal shares, that is 
to say, one-half of it should go to the three 
sons of Tejumal, deceased, i. e., Jethomal, 
Todumal and Bashomal, by their guardian 
their mother Nikobai and the other half 
should go to my sons Tirathdas No. 6 who 
is now at Amritsar. My other sons and - 
grandsons have no right or interest what- 
ever therein. Therefore, I got this will written 
out for myself, so that it may pe used by 
‘the members of my family enamed above 
after my death. Dated 14th June 1900.” It has 
been proved by certified copies from the 
Revenue Regords, Exs. 5 and 6, that houses 
Nos. 3 and 4 referred to in the Will are 

*plots Nos. 101 and 102 sheet A23 which 
adjoin one another, and that house No. 3 
is the house in suit. 

Defendant No. 1 who isa stranger to the 
family has produced certain documents to 
which the sons of Mohandas were parties 
wherein no mention has been made of the 
Will, and wherein defendant No. 3 has pur- 
ported to deal with Mohandas’ property as 
the sole surviving member of the joint 
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family consisting of himself and his father 
Mohandas. It is contended that in view 
of these documents the Court should hold 
that the Will was either not made or was 
by mutual consent treated as not having 
been made at all. 

Exhibits 20 and 21 are certified copies of 
the judgment in Suit No. 122 of 1901 of the 
then District Court of Karachi and of the 
judgment ofthe Appeal Court in First Appeal 
No. 13 of 1905, arising out of the same suit. 
This suit was instituted by defendant No. 
3 against Uttumal and the Firm of Jesamal 
Valiram for accounts ofthe three karkhanas, 
in his capacity as the sole surviving 
member of the joint family consisting of 

-himself and his father, Mohandas.e 

Exhibit 23 is the certified copy ofa sale- 
dead executed by Jhamandas and by defend- 
ant No. 3 in favour of one Pessumal by which 
defendant No. 3 has again purported to sell 
as sole surviving member of the joint Hindu 
family consisting of himself and his father 
house No.3 for Rs. 1,100-0-0 and a half share 
in house No. 4 for Rs. 450-0-6 the whole 
being valued at Rs. 900-0 and Jhamandas 
has purported to sell the remaining half 
of house No 4 as co-owner with his father 
by right of purchase. 

Exhibits 25 to 27 aremutation proceedings 
dated 15th September 1901, wherein again 
the sons have joined in having houses Nos. 
3 and 4 transferred to the name of Pessu- 
mal, showing that defendant No. 3 was 
entitled to the property left by his father 
and that halfshare in house No. 4 belonged 
to Jhamandas. : 

Exhibit 2d¢isareceipt dated 2nd March 1911 
executed by Pessumal in favour of defend- 
ant No. 3 acknowledging the receipt of 
Rs. 4,000-0-0 as consideration for the re-sale 
ofhouses Nos. 3 and 4 to defendant No. 3, 


Exhibit 16 6is the mortgage-deed dated: 
12th August 1920 executed by defendant 
No. 3 and his sons in favour of one Lekhraj 
for Rs. 10,000-0 0 purporting to deal with 
the property as joint family property be- 
longing to him and his sons. á 

Defendant No. 3 who was examined as a 
witness on bshalf of defendant No, 1 has 
conveniently pleaded ignorance of what 
happened after his father’s death on the 
pretext that he was too young then and 
that his brother Chainomal who is now dead 
managed his affairs and made him sign 
certain papers without his knowing what 
they were, He was about eighteen or 
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nineteen years old when his father died. 
He knows English and has been a trader 
all his life though now in financial difficul- 
ties. He has intentionally refrained from 
speaking the truth with the object df help- 
ing the plaintiff who has very probably 
instituted the-suit at his instance to prevent 
the family hguse from being sold in dis- 
charge of his debts. Defendant No.3 has 
further sta/2d that upto 1918 he did not 
know of the existeneeof this Will, and there- 
by has attelnpted to explain that some of 
the earlier' documents were executed by 
him inignoi wee ofthe existence of the Will. 
Lam not pri pared to accept hisexplanation. 
It is difficuli to say now what reasons led the 
defendant N >. 3 to institute the suit of 1901 
in his own; name as the sole surviving 
member of! the joint family. But it is 
evident fron’ those proceedings that instead 
of the karl lanas being an asset of the 
family, they showed alarge debit balance. 
Shortly afte: the institution of this suit 
defendant N:. 3 applied to withdraw from 
the suit. Tie Court, however, permitted 
the Firm of 'fessamal Valiram to be trans- 
posed as the' laintiffs and to carry on the 
suit. The ale-deed of 1903 to which 
Jhamandas :nd defendant No. 3 wers 
parties was ‘vidently executed asa color- 
able deed {> protect the immoveahle 
property fron. the creditors the sale having 
been effected. it a nominal value, and was 
followed up lv mutation proceedings with 
the same ob, sct. It was then to the in- 
terests’ of the family to withhold the exist- 
eence of the \ ‘ill from the public. 
Exhibit 22 is thecertified copyofthe order 
passed by the Court on 22nd February 1911 
“pn execution 1 roceedings of this Suit of 1901 
recording sati; faction of the decree against 
defendant No. 3 on payment of Rs. 1,500-0-0 
to the judgme 1t creditors, Messrs. Jessamal 
Valiram. The object of the fraudulent 
*ransfer had ksen fulfilled and this order 
was followed iv the receipt, Ex. 24, passed 
by Pessumal.' All along some members of 
the family had continued to live in the two 
houses, the pluintiff and defendant No. 3 
in house No.’ 3 and Tirathdas in house 
No. 4. Accordi: g to the Widi half of house 
No. 4 was givei to Tirathdas and tHe other 
half to defenda 16 No.6 and on 15th August 
1922 by an awal d Ex. 13, Tirathdas acquired 
the interest of, defendant No. 6 in house 
No. 4 and bee me the full owner of this 
house. It woul appear that*though Mohan- 
das’ sons wer’ prepared to help defendant 


j 


‘ cannot affidot_its validity or 
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No. 3 against J mee Valiram and to sup- 
press the Will, they acted on the Will all 
along and distributed the houses in accord- 
ance with the Will. There is otherwise no 
explanation why house No, 4 was given.to 
Tirathdas and defendant No: 6 and subse- 
quently taken over by Tirathdas' in pur- 
suance of the award. It wovfld appear that 
the Will is not only valid but has been 
acted upon so far as the immoveable pro- 
perties go. > 

On behalf of the plaintiff certified copies 
of certafn proceedings in Suit No. 3156 of 
1921 of the Small Cause Court, Karachi, 
have been put inas Ex. 29 to prove that 
in 1918 long before the mortgages created 
by defendant No. 3 he had agreed to give 
a sum of about Rs. 700-0-0 to defendant No. 
2 in satisfaction of His claim, as one ‘of the 
reversioners to,the estate of Nenumal, to 
the house in suit and that this suit was 
filed to recover the amount in pursuance of 
that agreement. Itis said that this agree- 


. ment-and the proceedings also show that 


the Will has been acted upon. The alleged 
agreement is not written on a stamped 
paper. The proceedings resulted: in an 
ex parte decree in favour of defendant 
No. 2. There is nothing to show that. 


this agreement was not antidated and the. 


suit instituted in September 1921 after 
the present mortgage in collusion with 


defendant No. 3 to throwa cloud on de- 


fendant’s title and to render the residential 
heuse unsaleable. I have, therefore, ex- 
cluded Ex. 29 from my consideration. 

The fact that the Will was not proved, 
its being 
relied on or admitted in evidence in this .* 
case. The Hindu Wills Act has not -been 
extended to this Province. 


I, therefore, hold on Issue No. 1 that 
Moharidas died testate; on Issue No. 2 that: 
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that defendant .No. 3 has acquired no 
greater rightsthan those possessed by him, 
ander the Will, lis. 8, by reason of his 
having got them rè- transferred, to himself. 
Issue No. 10. It has been contended that 
the Will, Ex. 8, confers on the plaintiff no 
rights over house No. 3 which has been 
absolutely gifted to defendant No. 3and 
Nenumal and any~ direction in the Will 
postponing their right to possess the house 
after they had- attained - their majority 
was invalid unless it be shown that the 
testator had conferred an interest in the 
property to some other person: during the in- 
tervening period: Weatherall v. Thornburgh 
(1), Lloyd v. Webb (2), Husenbhoy v. Ahmed-. 
bhoy (8) and that :the mere declaration in 
cl. (4) of the Will that the plaintiff was, . 
to retain possession of all the property of 
the testator during her lifetime conferr- 
ed no interest i1the house in suit to her, 
I amnot prepared to accede to the con- 
tention that the Will confers no interven- 
ing interest on the plaintiff in the house 
in suit. This house was the residential 
house of the deceased where he lived with 
the plaintiff up to his death and where the 
plaintiff has. continued to live up to now, 
There is no provision inthe Will either de- 
priving the plaintiff of. herright of residence. 
in this house or providing her with another. . 
house. It is true that sub-cl. (6) of, 
el. (4) of thé Will provides for. her main- 
tenance from the income of the karkhanas . 
but this income wasa debit balance. The 


„a Tight of the testator asa Hindu to make 


a Will was subject to his making an adequate 
e Provision for the maintenance of his, 
“widow. He could not so dispose of his. 
property as to free it from her claim of 
maintenance. Narbadabaiw Mahadeo Nara- 
yan (4), Jamna v. Machul Sahu (5), Sorolah 
Dossee v, Bhoobun Mohan Neoghy (b), Krishna- 


house No. 3 was retained by defendant No. raoGovindy Bhagwantrao Govind ( (7). It may .- 


3 and house No.*4 taken over by Tirathdas 
and defendaat No. 6 in pursuance of :this 


Will and not in consequence of a partition. 


between members of a joint Hindu 
family or between heirs of the separate estate 
of a Hindu intestate; on Issue’ No. 3 (a) that 
the Wilt, Ex. 8, is admissible in evidence 
though no 
on issue No. 4 which was raised in view 


-of the doubt as to the identit# of house 


No. 3 being the same.as-Survey No. 101 
survey sheet A-2 in the affirmative; on Issue 
No. 8 that the hofise was not transferred 
to defendant No, 3 as alleged; on Issue No, 9 


Probate has been obtained; : 


fairly be presumed that the testator intend- 
ed to confer on her the possession of all: 
his properties during her lifetime to enable 
dier to maintain herself from such of them 
as nfay be available though in” the first 
instance she could Meera the income 


= (1878) 8 Oh. = 261 at p. 267; 47 L. J. Ch. 658;.39 . 
L. T. 9; 26 W. R. z 
(2) 24 C. 44; 12 Tni. Dec. (x. a 694. 

(3) 26 B. 319; 4 Bom. L. R. 336 

5B. 99 at p. 106; 3 Ind. Dec. (N. 8.) 68. i 
(5) 2 A. 315; 4 Ind. Jur. 414; 1 Ind. Dec. (x. s ) 760. 
(6) 19 ©. 292 at p. 306; 7 Ind. Dec in. s.) 779 

(1) 2 Bom. L. R. 1082. ; 
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of the harkhanas 
ance. A 
I, therefore, hold ôn Issue No. “10 that the 
plaintiff is entitled to retain’ possession of 
the house in suit during her lifetime and 
to reside in it and to maintain herself 
out of it, `- | 

Issues Nos. 5and6.—In view of my find- 
ing on Issue No. 10 these issues hardly 
arise in this suit. It has, however, been 
proved by evidence that Nenumal died 
after the testator. The Will gives him a 
vested “interest in the house in suit subject 
to the rights of the plaintiff. My finding, 
therefore, on Issue No 5 is that Nenumal 
died after his father and acquired a vested 
interest in the house in suit. “It is also 
not seriously disputed thatthe plaintiff as 
his mother is preferential heir. I hold on 
issue No. 6 in the negative. 

Issues Nos. 8 (b) and 7 (a)—There is 
nothing to show that the plaintiff was 
‘ever consulted by her. sons or that 
she agreed to the fraudulent transfers 
made: by defendant No. 3 or that she wasa 
party to any of the transactions of this 
defendant. She has all along remained 
in possession of the house. There was no 
obligation on her to assert her rights to 
the property under the Will, and no grounds 
have been urged to show how she is 
estopped ‘by her conduct from now assert- 
ing. her rights. 

Defendants Nos. 2 and 4 to 7 have no 
existing rights, , whatsoever. Defendant 
No. 3 has a vested right to a moiety of 
the property in suit, which he is un- 
doubtedly entitled to on the death of the 
plaintiff. It would also appear that if hee 
be alive then, he would have a preferential 


9 
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the doctrine of estoppel by representa- 
tion is applicable to some state of facts 
alleged at the time to bein existence and 
not to promises de futuro which if binding 
at all, must be binding as acontract. If 
the plaintiff is not estopped from disput- 
ing the-claim of the mortgagee, the other 
defendants whose claimif any arises on 
her death would ipso facto be not barred 
by their conduct in representing that the 
defendant No. 3 was at present the absolute 
owner of the whole property. 

Issues Nos. 7 (b) and 12.—These issues 
hardly arise. Defendant No. 1 cannot 
claim any greater rights than those which 
defendant No. 3 possesses, and cannot, 
therefore, disturb the’ plaintiff from her 
possession and enjoyment during her life- 
time. It is not necessary now to vonsider - 
who would be the next reversioner of the 
interests of Nenumal, after the plaintiff's 
death. I would, therefore, answer these 
issues by holding that the mortgage is not 
binding on the plaintiff, but would give 
no finding whether this mortgage would 
bind the reversioner who succeeds to the - 
estate of Nenumalon the plaintiff's death. 

Issue No. J1—The plaintiff has all along 
been in possession and the cause of action 
accrued to her after 1921 when the defend- 
‘ant No. 1 attempted to enforce his mort- 
‘gage. The suit is, therefore, within time. 

Issites Nos. 13 and 14.—The plaintiff is 
entitled to a declaration that she is entitl- 
ed to the possession and enjoyment of the 


, house in suit during her lifetime and to 


an.injunction restraining defendant ‘No. 1 
from enforcing his mortgages in such a 
_ way. as to disturb her rights. 


With regard to costs, I think it is a fit 


claim to the rémaining half share of the casein which defendant No. 3 should be 
property asa reversioner of. Nenumal’s made to bear the costs of the’ plaintiff, 
interest in ,preference to’ defendants and that all the defendants should bear 
Nos..2 and 4 to 7, an undivided brother ə their own costs. .Whether he has inspired 
being -preferred ‘under the Mitakshara this suit or not, he is eundoubtedly res- 
Law to divided brothers; Mayne’s ponsible for this litigation, and I order 
Hindu Law para, 568; Judub Chunder accordingly. 4 
Ghose v. Benodbehary (3), Keshub Ram v, P. B. A. 
Nund Kishore (9). . Defendants Nos. è and 
4 to 7 cannot be estopped by what they. 
may have done or omitted to do in respect 
of. property to which they have no, exist- 
ing. rights. As pointed out by Lord 
Selbourne in Maddison v. Alderson (10) 


Suit decreed, 


` 


(8) 1 Hyde 214, 

(9) 11 W.R. 308; 3 B. L. R- A. ©. J. 7. 

(10) (1883) 8 A. O. 473; 52 L. J. Q. B. 737; 49 L. Te 
03; 31 W. R. 820; 47 J. P. 821, 
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LAHORE HIGH COURT. 
Sgconp CIVIL APPEAL No. 2193 or 1923. 
March 7, 1924. 
Present :—Mr. Justice Campbell.’ 
JAN” MUHAMMAD—Dszrenpant— 
~ APPELLANT 
VETSUS ` é 

NASIR KHAN—PuaintirF ayp NURAN 

AND OTHERS——DEFEN DANTS— RESPONDENTS. 

Preemption suit--Transfer to superior pre-emptor 
effect of. $ i , 

A transfer of property to a superior pr e-emptor 
during the pendency of a suit by another pre-emptor 
and after the last date on which the former could have 
suedsfor pre-emption, cannot be regarded as a transac- 
tion in which the transferee enforces his right of pre- 


tion. - £ 
P ram Ali v. Sultan, 10 Ind. Cas. 1007; 30 P. R. 


- 187 P. L. R. 1911, relied on. 
ad Khan v. Khuda Bakhsh, 26 P. R. 1908; 145 
P. I. R. 1908; 39 P. W. R. 1908 and Sunder Singh v, 
Sajjan Singh, 10 Ind. Cas: 367; 53 P. R. 1911; 164 P. L. 
R. 1911; 168 P. W. R. 1911, referred to. 

Second appeal from a decree of the 
District Judge, Dera Ghazi Khan, dated 
the 3lst May 1923. l : 

Mr. F. A. Cooper for Mr. K. J. Rustomji, 
for the Appellant. 

Lala Hargopal, for the Respondents. 


JUDGMENT.—This second appeal 
arises out of a pre-emption suit, and the 
appellant Jan Muhammad was a defend- 
ant who claimed that in exercise of his 
right of pre-emption he had acquired the 
land in suit by purchase from the vendee 
prior to the date of the plaintiff's suit. 

The findings of fact of the lower Appel- 
late Court are as follows. The original 


sale was dated the 3lstof July 1919.. The e 


intif’s sait was filed on the Ist of 
Taly 1922, The ostensible price of Rs. 1,400 
was not paid. Jan Muhammad produced 
“a receipt dated the Sth of June 1920, and 
claimed that the sale to him was trans- 
acted on that date, but JaneMuhammad’s 
sale was ante-lated in order. to defeat the 
intiff's suit 
PhS last finding must be taken to be 
that the tratisfer to Jan Muhammad was 
made after the date of suit and after the 
last date on whieh he could have sued 
for pre-emption, or at least that Jan 
Muhammad” has failed to prove that it was 
before either of those dates. The case, 
therefore, is governed by the rule laid 
down in Karam Ali v. Sultan (1), where 
it was held that in such circumstances 
the second transfer cannot be regarded 
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as a transaction in which the transferee 
was enforcing his right of pre-emption, 
In that ruling Mahmud Khan v. Khuda. 
Bakhsh (2) was distinguished on those 
grounds; and Sunder Singh v. Sajjan Singh 
(3) in which Mahmud Khan v. Khuda 
Bakhsh (2) was expounded and followed, 
cannot help the appellant. 

The appeal fails and is dismissed with 
costs. - 
S. D. ` Appeal dismissed. 
9 26 P. R. 1908; 145 P. L. R.1908: 39 P. W.R. 


1908. 
(3) 10 Ind, Cas, 367; 53 P. R. 1911; 164 P. 1? R. 1911; 
166 P. W. R: 1911. 4 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 361 
: oF 1922. | 
May 1, 1925. 
Present:—Justice Sir B. K, Mullick, Krt., 
and Mr. Justice Ross. 
GARBHU MAHTON—Derrenpant— 
APPELLANT, 


` VETSUS 
Musammat BIBI KHUDAIJATUNISSA 


AND OTHERS —PLAINTIFFS AND. 

NARAYAN MAHTO—Derenpant 

£ ` — RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), s. 260--Oceu- 
pancy holding—Mortgage by tenant—Death of tenant 
without heirs—Landlord, rights of— Mortgagee, posi- 
tion of. 

’ The meaning of the provision contained in s. 26 of 
the Bengal- Tenancy Actis that although the other 
property of an occupancy-raiyat dying intestate and 

“without heirs cscheats to the Crown, his occupancy 
right does not escheat to the Crown but is extingu- 
ished. This does not mean,that the holding ceases to 
exist but only that the occupancy” right is terminated, 
The holding is then a holding without g tenant and 
must revert to the landlord. |p. 172, gol. 1.] 

Where an occupancy tenant can legally alienate or 
encumber his holding and that holding reverts to the 
landlord on the death of the tenant intestate without 
heirs, what reverts is the estate-that was in the tenant 
as encumbered by him, diminished, by virtue of s. 26 
of the Bengal Tenancy Act, by the loss of the ‘occu- 
pancygight. In such a case a mortgagee from the 
deceased occupancy tenant is entitled to retain posses- 
sion of the holding until it is redeemed by the land- 
lord or until his tenancy is Otherwise lawfully deter- 
mined. [p. 172, col. 2.4 


Appeal from a decision of the Subordinate 
Judge, Patna, dated the 6th February 1922, 
reversing that of the First Court, Patna, 


(1) 10 Ind, Cas. 1007 30P. R. 1911; 187 P L.R. dated the 17th August 1921, 


Mr. A. B. Mukherji, forthe Appellant. 


(89 I. 0. 1925] 


Messrs. Muhammad Yusaf and Khurshed 

Hussain, for the Respondents. 
JUDGMENT. 

Ross, J.—This is an appeal by defend- 

ant No. 1 against a decree of the learned 
Subordinate Judge of Patna in a suit 
brought by the plaintiff-respondent for re- 
covery of possession of 51 acres of land in 
the following circumstances. 

The plaintiff claims to be the proprietor 
of 16annas of Mauza Simli Morarpur, 
touzi No. Samelat in which the land in 
suit is situated. The land was formerly 
the occupancy holding of two brothers, 
Nokha Mahto and Una Mahto. Nokha 
Mahto died leaving a widow, Musammat 
Bhatni. On his death the holdigg went by 
survivorship to his brother Una, who mort- 
gaged it to defendant No. 1, on the 18th of 
November 1912. According to the allega- 
tion in the plaint which is not traversed 
in the written statement, Una Mahto died 
in the month of Poos 1326, that is, January 
1919. On the 12th of January 1919, Musam- 
mat Bhatni, who had entered into possession 
of the holding on Una's death, entered a 

“deed of sale of the holding in favour of 
defendant No. 1, in consideration of the 
` dues under the earlier mortgage and of a 
sum of Rs. 50 advanced for the sradh of 
Una Mahto. The defendant No. 1 entered 
into possession of the property. The plaint- 
iff claiming the property by right of rever- 
sion on the death of the last tenant without 
heirs, settled ib with defendant No. 2. 
Criminal proceedings between defendant 
No. Land defendant No. 2 having terminat-. 
ed unfavourably to the latter, the plaintiff 
brought this suit. 


e 
The defendant pleaded that Musammat 
Bhatni lawfully entered into possession on 
the death of Una’ and conveyed the holding 
to him fof legal necessity and that he was 


recognized by the landlords as tenant and, » 


therefore, could not be ejected. 


The learned Munsif held that Musammat 
Bhatni, being a brother's widow, was no 
heir under the Hindu Law. He found, 
however, that she was entitled to fain- 
tenance out of the entire property left by 
Una and that the landlord had no right to 
take possession of the land. He further 
found that she was in possession and that 
subsequently to the conveyance the defend- 
ant No. 1 was in possession and was re- 
cognized as tenant by one of the maliks, 
annoo Lal. He also found that the sale 
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was for legal necessity and was valid and 
consequently he dismissed the suit. e 

On appeal the learned Subordinate Judge 
agreed with the finding of the Munsif that 
Musammat Bhatni was not a her of Una 
Mahto. Differing from the Munsif he held 
that she had no right to convey the land 
and the conveyance conferred no title on 
the purchasdY. He further held on the 
authority of Muktakeshi Dasi v. Pullin 
Pehari Singh (1) that on the death of the 
last tenant without heirs the security of the 
mortgage created by him was extinguished. 
He was also of opinion that*the fact 
that Musammat Bhatni soldthe holding to 
defendant No 1 showed that she had no 
intention to charge it with her maintenance, 
and there was in fact no charge upon the 
property for her maintenance ; and, in the 
result, he decreed the suit. 

In second appeal it is contended that as 
the plaintiff is only a co-sharer landlord, 
the most he is entitled to is joint possession 
with the defendant and that as he has 
framed his suit in ejectment, even this relief 
should not be given. It is further con- 
tended that the case of Muktakeshi Dasi 
v. Pulin Behari Singh (1) was wrongly 
decided and that if the landlord is entitled 
tothe property, he must take it subject to 
the mortgage. 


With regard to the first point the learned 
Counsel for the respondents has shown that 
in the grounds of appeal in the Court 
below it was stated that the learned Munsif 
was wrong in considering that the plaintiff 
was only aco-sharer landlord and ought to 
have considered that he was- he 16 annas 
landlord; and consequently the receipts 
granted by Kannoo Lal did not relate to 
the land in suit. Hecontended that this 
point was clear and was not disputed and 
that the dec%ion of the learned Subordi- 
nate Judge was on the basis that the plaint- 
iff was the sole landloyl. Now in the 
written statement, although it is pleaded, 
that the landlord recognized the defendant 
No. las tenant and recorded his name and 
granted him receipts, yet the statement 
in the plaint that the plaintiff is the.16 
annas landlord isnot expréssly denied. In 
the judgment of the learned Subordinate 
Judge there is no reference to the finding 
of the Mynsif, that the plaintiff was a co- . 
sharer landlord and there is no discussion 
of this point. In viewof the fact that the 


(1) 1 Ind. Cas. 155; 13 O. W° N. 12; 80. L, J. 324, 
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suit was decreed in full, it must be taken 
thst the judgment proceeded on the basis 
that the plaintiff was the sole landlord 
and the inference to be drawn is that the 
case was argued on that footing. This view 
finds support “in the fact that the learned 
Subordinate Judge has not referred to or 
discussed the effect of the regeipts granted 
by Kannoo Lal. I shall, therefore, deal 
with the case on the footing that the plaint- 
iff is the sole landlord of the village in 
which the land in suit is situated. 

‘The question then is what situation arose 
indaw on the death of Una Mahto without 
heirs, because it was not contended for the 


appellant that Musammat Bhatni was a heir. , 


Section 26 of the Bengal Tenancy Act occurs 
in Ch. V which deals with occupancy rights 
and lays down the law for the devolution of 
the occupancy right as follows: “Ifa ratya? 
dies intestate in respect ofa right of occu- 
pancy, it shall, subject to any custom to 
the contrary, descendin the same manner 
as other immovable property: provided that 
in any case in which under the law of in- 
heritance to which the raiyat is subject his 
other property goes to the Crown, his right 
of ‘occupancy shall be extinguished.” This 
seems to mean that although the other pro- 
perty of an occupancy raiyat dying intestate 
escheats to the Crown, his occupancy right 
does not escheat to the Crown but is ex- 
tinguished. This-does not mean that the 
holding ceases to exist bùt only that the 
opcupancy right is terminated, as in the 
case of transfer of an occupancy right to 
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Cavaly. Vencata Narrainagah (5) and 
in Collector of Masulipatam v. Cavaly 
Vencata Narrainapah (6) and in Cavaly 
Vencata Narrainapah v. Collector of 
Masulipatam (7), it was held in dealing 
with the escheat of a zemindart to the: 
Crown that a mortgagee by a mortgage 
created by „the last holder was entitled . 
as against the Crown, who took the estate 
by escheat on the death of the widow 
for want of heirs, to possession of. the 
estate under the mortgage as Security 
for the amount advanced and interest, 
subject to the equity of redemption by the 
Crown, If property escheats to the Crown 
subject to equities there can be no reason 
why it should not revert to the landlord 
on the sameterms. The question whether 
_the holding in the present case reverts 
subject to the mortgage created by the 
last holder depends on whether the holding 
was transferable or not. Now in this case 
the transferability of the holding has never 
been questioned, but has been assumed. 
The transfer to defendant No. 1 is referred 
to in the plaint, but it is not questioned 
on the ground of non-transferability. If 
the last holder had sold the holding the 
landlord would have got nothing; as he 
has transferred it by. way of mortgage, the 
landlord gets only the right to redeem. It 
seems clear that where a tenant can legally 
alienate or encumber his holding, as in the 
present case, and that holding reverts to 
the landlord on the death of the tenant 
intestate without heirs, what reverts is the 


a person jointly interested in the land ase estate that was in the tenant as encumbered 


proprietor.e: Ram Mohan Pal v. Sheikh 
Kachu (2). The. holding is then a holding 
without a tenant and must revert to the 
landlord. This right of the landlord to 
the reversion where there are no heirs is 
clear on principle and is recognised by im- 
plication in Sonet Kooer v. Himmut Baha. 
door (3) and is expressly recognised by thi? 
Court in Sri Kanta Prasad v. Jag Sah (A). 
So faras tHe decision in Muktakeshi Dasi 
v, Pulin Behari. Singh (1) isto the con- 
trary effect, Iewould respectfully differ 
from it. ; : 

The questior? then is, what reverted to the 

landlord ? -In Collector of Masulipatam v. 


32 C. 386; 9 O. W. N. 249; 1 O. L. J. 1 (F. B.» 
2 1G. 391; 25 W. R 239; 3 I A. 92; 3 Sar. P: ©. 
J. 608; 3 Suth. P O.J. 257; 1 Ind. Dee. (N. s.) 245 
24 . 
i WA Ind. Cae. 293;6 P [.. T. 237; 3 Pat. S18; (1925) 
A, I R, (Pat) 57. 7 - | : 


by him, dimmished, of course, by virtue of 
s 26, by the loss of the occupancy right. 
Now, Una Mahto mortgaged this holding to 

, the defendant No. 1. The conveyance from 
Musammat Bhatni may be, and, in my opin- 
ion, is, without? legal effect. But the posi- 
tion of the defendant No. lds at least that 
of a mortgagee in possession and he is 
entitled to retain possession tintil he is 
redeemed by the landlord or until his ten- 
ancy is otherwise lawfully determined. It 

eis unnecessary to consider the decision of 
MuRtakeshi Dasi v. Pulin Behari Singh (1) 
in this connection as that was a case of non- 
transferable holding. 


6) 8ML 9; 1Suth P. C.J.” 


A. 500; 2W.R.P. 0.5 
417; 1 Sar. P. O. J. 752; 19 E. R. 620. : 
(6) 8M. L A: 529: 2 W. R. P. 0.61; 1Suth. P. C. J. 
476: 1 Sar. P. C. J. 820; 19 E. R. 631. . 
(7) 11 M. L A. 619; 10 W. R. P. C-47; 2 Suth P.C 
: 20 E, R. 233, i 


J, 103; 2 Sar; P.O; J, 338 
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In Cavaly Veneata Narrainapah v. 
Collector of Masulipatam (7) the Judicial 
Committee observed as follows at page 636.* 
“This declaration is fatal to the respond- 
ent's claim to immediate possession of the 
zemindari, but it willleave the equity of 
redemption in the Crown. In strictness the 
present suit should stand dismissed, leav- 
ing the Crown to assert that equity, if it 
shall beso minded, in a suit properly framed 
for that, purpose. It has, however, been 
suggested at the Bar that provision for 
redemption might be made in this suit. If 
the parties can agree as to the terms of re- 
demption, their Lordships would not be 
unwilling to have them embodied in the 
order to be made on this appeal. But if 
they do not so agree, the order which their 
Lordships must recommend to Her Majesty, 
asa consequence of the before-mentioned 
declaration is, that the respondent’s suit 
stand dismissed, without prejudice- to the 
right of the Crown to redeem.” In my 
opinion, the order to be made in the present 
ease ought to follow the terms of that 
decision of the Privy Council. 

- The result is that the appeal must succeed 
and there will be a declaration that the 
plaintiff has a right to redeem the holding 
in suit and that if the parties can agree 
-within fifteen days as to the terms of 
redemption, these terms will be embodied 
in the decree of this Court; and, in that 
case, each party will bear his own costs 
throughout. But if they do not so agree 
then the appeal will stand decreed and the 
plaintiff's suit will be dismissed with 


costs throughout, -without prejudice to his” 


right to redeem. . 
Mullick, J.-I agree. 


Z. K. | Appeal accepted. 
“Page of 11 MI. A--i Kd] Nee 4 








ALLAHABAD HIGH COURT. ° 
CRIMINAL Revision No. 130 or 1924. 
May 12, 1925, 

Present:—Mr. Justice Sulaiman and 

` Mr. Justice Dàniels. 
RUDRA PRASAD PANDE AND OTHERS— 
DEFENDANTS—ÅPPLICANTS 


TETSUS 
MATHURA PRASAD PANDE AND OTHERS 


_ 7 PLainrirrs— OPPOSITE PARTY. 
Civil Procedure Code (Act V of 1208), ss. 105, 115, 
Sch, II, para. 15—Arbitration in pending suit--Award 


RUDRA PRASAD PANDE v. 


MaTAURA PRASAD PANDE. i73 


—Order superseding award—Revision, whether ief— 
Appeal against final decree —Order, whether can be 
challenged. 

An order under para. 15 of Sch. Il to the C. P. U. 
superseding an award in a pending case is not open 
to revision, but may be challenged in an appeal from 
the decree ultimately passed in the suit. 

Buddhoo Lal v. lewa Ram, 63 Ind, Cas. 15; 43 A. 
564; 19 A.L.J. 558 and Shah Muhammad Fakhruddin v. 
Rahimullah Shah, 85 Ind, Cas. 502; 47 A. 121; L. R. 6 
A. 22 Civ.; (1925) A. I. R. (A.) 458, followed. 


Civil revision from an order of the Addi- 
tional Subordinate Judge, Basti, dated the 
16th of May 1924. Š 

Mr. N. P. Asthana, for the Applicants.. 

Dr. S. N. Sen, for the Opposite Parties. 

JUDGMENT. —This is an application 
in revision against an order of the learned 
Subordinate Judge of Basti superseding 
an award made in a pending case and 
directing the suit to proceed on the merits. 
The parties referred the case to arbitra- 
tion during the peudency of the suit. The 
arbitrator made an award. Objections 
were filed to this award. The learned 
Subordinate Judge held that those objec- 
tions were valid objections, and passed an 
order superseding the award under r, 15, 
Sch. II of the O. P.C. The result is that 
the suit will proceed as if no reference to 
arbitration had been made;and it is in 
fact proceeding. A preliminary objection 
is taken that no revision lies under these 
circumstances as the case has not yet been 
decided. The Full Bench ruling in 
Buddhoo Lal v. Mewa Ram (1) is relied on 
in support of this argument. We find 

° that the exact point raised in this prelimi- 
nary objection was recently decided by a 
Bench of this Court ina reported case— 
Shah Muhammad Fakhruddinv. Rahimullah 
Shah (2). That also was an order supersed- 
ing an award in a pending case. The 
learned Judges held that it was governed 
e by the Full Bench ruling already referred 
to, and that at this stage no revision lay. 
They further pointed out that, if the suit 
ultimately went against the applicant, it 
would be open to him to attack the order 
superseding the arbitration under the 
provisions of s. 105 of the C. P.C. Pollow- 
ing this ruling, with whiéh we agree, we 
dismissed the present application with 
costs including in this Court fees on the 
higher scale. 


Z. K. Application dismissed. 


(1) 63 Ind. Cas. 15; 43 A. 464; 19 A. L. J. 558. 
(2) 85 Ind. Cas. 502; 47 A. 121; L. R. 6 A. 22 Civ; 
(1925) A. I. R. (AJ) 458. 
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NAGPUR JUDICIAL COMMIS- 
‘SIONER’S COURT. 
Seconp CIVIL APPRAL No. 150 or 1925. 

March 19, 1925. . 
Present: —My. Findlay, Officiating J. C. 
MAROTI AND ANOTHER— PLAINTIFFS 
—APPBLLANTS 
3 Versus 
KRISHNARAO—DEFENDANT 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908), Seh. IIL, v. 11 
—Pecree Sent to Collector for execution—Full satis- 
faction—Proceedings kept pending through mistake 

. Alienation after satisfaction, validity of-—Lease 
granted by Collector in full satisfaction of decree, 
effect of Surrender of holding to landlord, whether 
alienation. . eae 

Ifa decree has been X e nas ante oe 


thing more remains t r 
mere tact that the Collector keeps the execution pro- 


‘nes pending cannot make void any transfer of 
Ep ee abasa meni to the date of complete 
satisfaction. A lease by the Collector to the decree- 
holder of the property attached, in full satisfaction 
of the decree, during the pendency of execution pro- 
ceedings before him, puts an end to such pro- 
ceedings. The decree-holder’s promise to hold the 
decree fully satisfied ifhe obtains the lease in ques- 
tion comes within the definition of consideration in 
s. 2 (d) of ‘the Contract Act. In such a case the 
decree is fully satisfied as soon ds the lease is granted 
and there is no progressive satisfaction of the decree. 

5, col. 1. A h 
PAE kan of his tenancy right by a tenant in 
favour of his landlord is not an alienation, within 
the meaning of r. 1} of Sch. III of the ©, P. C, 
‘and as such is not inoperative if made during the 

endency of proceedings before the Collector. [ibid.] 
oe Alienation” literally means “to make a thing 
another man’s,” 4. e., something which was previously 


in the ownership of the alienator, [p. 175, col. 2.] 


i 


4 ` yi i t the person in 
A transfer of propert implies tha é 

wW vour roperty 1S transferred acquires the 
whose favour the prop ik ie 


eror in the said property, 
tbe postulated, of a tenant surren- 
ght in favour of his landlord. [ibid.] 


right of the transf 
an incident canno 
dering his tenant r1 


lagainst. a decree gf the District 
Saas Nie dated the 20th December 
3 in Civil Appeal No. 156 of 1923. 


1923, in Civi 
. P. Tiwari, for the Appellants. 
Mr. D fae Kin, R. B., for the Re- 


Mr. M. B°? Kinkhede, 
spondent. 


-JUDGMENT.—The facts of this case 
are sufficiently "clear from the judgment of 
the lower Appellate Court and that of the 
Original Court. -The two plaintiffs Maroti 
and Nathu have now come up 10 second 
appeal to this Court. I am really only 
concerned with occupancy fields Nos. 131 
and 132 in patti No. 3 of Mouza Kohli, 
Tahsil Saoner, District Nagpur. These 
fields were mortgaged in 1880 to Ganpat 
Rao Sadashiv Deshmukh. In 1899 a decree 

e 


[89 1. ©. 1925] 


was obtained on the mortgage and, after it 

had been made absolute, the proéeedings 

went to the Collector, Instead of his selling 
the subjects, he granted a lease for 15 ` 
years commencing from the 6th of June 

1903 to the decree-holder himself. Ganpat 

Rao, after holding possession of the fields 

for five years, gave asub-lease thereof -for 

the remaining 10 years to the defendant-res- 
pondent. In the meantime, Laxman, and 

Govinda, the original tenants, gaye a deed 

of surrender to the defendant in 1912, while 

on the 18th of February 1919 the defendant- 
respondent gave a perpetual lease of these 
fields to dhe plaintiffs for a consideration of 

Rs. 1,000. Another field was included in 

this transaction, with’ which we are not 

concerned, The plaintiffs, having been 

dispossessed of fields Nos. 131 and 132, 

came to Court, claiming damages in respect 

of their dispossession. . 

The lower Appellate Courts judgment 
clearly sets forth all tbe salient facts of 
this case, and there are only two points for 
consideration in the present appeal. The 
first of these is whether the surrender of 

1912 was-or was not made during the pen- 

dency ofthe proceedings before the Col- 

lector. In this connection Counsel for the 
appellants has referred to Ex. P-4, a copy 
of-the order-sheet in the Collector's pro- 
ceedings. This order-sheet shows that these 
proceedings were, asa matter of fact, kept 
formally pending until the expiry of the 
. lease and that it was only thereafter in 
1919 that the Civil Court was informed 
o the decree in question was duly satis- 
ed, - 
It has, therefore, been suggested on be- 
half of the appellants thate rightly or wrong- 
ly, the Collector kept the proceegings pend- . 
ing until 1919 and that the surrender of 
1912 was void, having been in contravention 
of r. 11, Sch. TII, ©. P. C. The learned 
District Judge has dealt with this point 
in para, 8 of the judgment. Assuming 
#that the surrender was an alienation, he 
held? that the surrender could not be said 
to have been effected while the Collector's 
proceedings were in reality pending. 

For my own “part, I can see no reason 
whatever for differing fromthe view taken 
by the lower Appellate Court, - It seems to 
me clear that as soon as the decree-holder 
accepted the 15 years’ lease the decree had 
been, in effect, fully satisfied and nothing 
more remained to be done thereunder. Even 
if the Sub-Divisional Officer incorrectly 
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kept the proceedings technically pending, 
this mistake cannot, in my opinion, alter 
the legal position. In my opinion, since 
the 15 years’ lease had been accepted by the 
decree-holder, form C should have been at 
once returned to the Civil Court and the 
latter should have been informed that the 
decree was duly satisfied. In this connec- 
tion the reasoning of Stanyon, A. J.C., in 
Sonba v. Ganesha (1), fully appeals to me 
and J can see no reason for differing there- 
from. Counsel for the appellants has at- 
tempted to draw a distinction in the present 
case on the ground that the decree-holder 
himself was the lessee and was not a stranger 
who would ordinarily pay down at once 
cash consideration in whole orin part in 
respect of his obtaining the lease. I cannot 
see that this aspect of the case makes, in 
reality, any difference in the legal position. 
Here, the decree-holder made a contract 
with the Collector. He, in effect, gave a 
promise to hold the decree fully satisfied if 
he obtained the lease in question, and such 
a promise undoubtedly comes within the 
definition of consideration in s. 2 (d) of the 
Indian. Contract Act. The present case 
cannot, in my opinion, be regarded as one 
of progressive satisfaction. Had it been 
so, the Collector's proceedings would right- 
ly have been kept pending. After the 
grant of the lease the Collector's jurisdic- 
tion could not be invoked in respect of the 
matter dealt with in the Third Schedule to 
the ©. P.C. I concur, therefore, with the 
learned District Judgein his finding that* 
the surrender was not in reality made dur- 
ing the pendency of the Collector’s proceede 
ings. 

Even, however, had my finding on the 
above point bech the reverse of what it is, I 
am still of opinion that the present second 
appeal cannét succeed, because it seems e 
to me that the surrender in question cannot 
be held to be an alienation within the 
meaning of r. 11, Sch. III, ©. P.C. The 
relevant words used therein are “judgment- 
debtor or his representative-in-igterest 
shall be incompetent to mortgage, charge, 
lease or alienate.” 

It is urged on behalf of the appellants 
that the surrender was necessarily an aliena- 
tion. In this connection-the only case- 


authority mentioned on behalf of the appel- 


lants is an unreported ruling in Second 
Appeal No. 42 of 1923, decided by Hallifax, 
A.J. C., on the llth of July 1924. Therein 


(J) 17 Ind. Cas, 887; 8 N, L, R. 182, 
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the question at issue was not discussed at 
any length. In Muhammad Sayeed v. 
Muhammad Ismail (2) Stanley, ©. J., and 
Banerji, J., held that the word “alienate” 
in s. 325 (a) of the old C. P. C., was used 
ejusdem generis with the words preceding, 
and manifestly contemplated a transfer 
which would have present effect; it would 
not, for example, include a devise which 
could have effect after the death of the 
testator. .In Pirdhichand Malwadi v, Kashi- 
ram (3), Ismay, J. C., held that.a surren- 
der by a tenant of his holding is’ not 
equivalent to a sale. In the case of such 
a transaction there is, in reality, no transfer 
of ownership but merely a merger of the 
lesser or tenant’s right in the larger right. 
As rightly pointed out by the learned 
District Judge, a transfer of property im- 
plies that the person in whose favour the 
property is transferred acquires the right 
of the transferor in the said property, but 
such an incident cannot be postulated of 
a tenant surrendering his tenant right in 
favour of his landlord. “Alienation” literal- 
ly means “to make a thing another man’s” 
i, e„ something which was 5 previously i in the 
ownership of the alienator. With all 
respect, therefore, I am unable to accept 
the obiter of Hallifax, A. J. C., in the un- 
reported case specified above, and I can 
see no reason for differing from the view 
of the lower Appellate Court that a surren- 
der, such as we are concerned with in the 
present case, was not an alienation with- 
in the meaning ofr. 11, Sch. IH, C. P.O. 
The present second appeal, therefore, fails 
on both points. The appellants must bear 
the respondent’s costs in this Court. Costs 
in the lower Courts as already ordered. 
G. R. D, Appeal dismissed. 
Z. K 


(2) 8 Ind. Cas. 834; 33 A. 233; 7A. L. J. 1176. 
(3) 9 O. P. L. R. 122. 





OUDH JUDICIAL: COMMIS- 
SIONER’S COURT. 
SECOND CIVIL APPEAL No. 96 or 1924. 
March 3, 1925. 
Present: —Mr. Wazir Hasan, A. J. O. 
UMRAO— PLAINTIFF; -APPELLANT 
versus 
NARAIN DAFENDANT— 
RESPONDENT. 
Mortgage—Mortgage-deed executed in lieu of previous 


 if6 ; 
bond —Mortgage, invalid—Decree on basis of previous 
bond, whether can be given. |” 

A deed which purported to bea deed of mortgage- 
of tenancy rights was exectted by the defendant ‘in 
favour of the plaintiff, the consideration for the deed 
being a previous bond under which the defendant 
owed money to the plaintiff. In a suit by the plaintiff 
to recover the amount of the subsequent deed: 

Held, that although the deed failedy as a mortgage- 
bond owing to the fact that a mortgage of tenancy 
rights’ was illegal it could be treated as an acknow- 
ledgment of liability in respect of the debt due under 
the previous bond and that a decree could be passed 
in favour of the plaintiff on the basis of the previous 

“bond. | . i 
Second’appeal from a decree of the Dis- 
trict Judge, Gonda, dated the 21st November 
1923, upholding that of the Subordinate 
Judge, Bahraich, dated thé 16th March 1922. 

Mr. Bishambharnath Khanna, for the Ap- 
pellant. | 

Mr, H.N. Dass, for the Respondents. 


JUDGMENT.—This is the plaintiff's 
appeal, The plaintiff, Umrao, brought a suit 
for the recovery of Rs. 570 from’the defend- 

‘ant on the basis of a deed executed by the 

latter on the 15th March 1920 for a sum of 
Rs, 449. The defence was that the deed was 
a deed of mortgage of tenancy rights and, 
therefore, it failed as such. On this defence 
being raised the plaintiff confined his claim 
to a simple money-decree only. That claim 
has also been rejected by the Courts below. 
The Court of Appeal has argued that the 
mortgage being void the plaintiff was not 
entitled to any compensation under s. 65 of 
thg Indian Contract Act, ‘1872, and has dis- 
‘tinguished the decision of their Lordships 
of the Privy, Council in the case of -Harnaih 
. Kuar v. Indar Bahadur Singh (1). 

I am of opinion that the plaintiff is 
‘entitled to succeed though on a ground some- 
what different from the lines on which the 
decision of the Court below proceeds. The 
bond of the 15th March 1920 was admitted 


-by the defendant and a perusal of it showse 


that it was executed merely in consideration 
of dn old bond of Magh Badi 3rd, 1325 Fasli, 
that is 1918. The amount due under that 
bond, principal apd interest, is stated to be 
Rs, 449. ‘The bond of the 15th March 1920 
may, therefore, Mil as a mortgage but the 
old transaction of the loan between the 
parties’ stands and there is no reason to 

refuse to give relief to the plaintif in res- 


(1) 71 Ind. Cas. 629; 26 O. O. 223; (1922) A. LR. 
(P. Oy 403: 9 0. & Ae L. R. 270:9 O. L. 5.652; 44 M. 
L. 5.489; 37 O.L. J. 346; 451A. 179; 27 O. WN, 949; 
50 I. A. 69; 18 L. W. 383; 33 M, L. T, 216; 5 P. L. T. 
281; 2 Pat. D. R. 287 (P C.). 
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pect of that transaction. The new bond may 
only amount ta an acknowledgment of the 
liability for the debt due under the previous 
bond. OOSA ee 

I, therefore, allow this appeal, ‘set aside 
the decrees of the Courts below and grant a 
decree to the plaintiff-appellant for a sum of 
Rs. 449 and in view of the fact that he 
knowingly took a mortgage oftenancy rights 
which he must be presumed to have known 
was unlawful, I refuse to give him any costs 
in any Court, nor is he entitled to, any 
interest for the reason that up to the date of 
the bond of the 15th March 1920 the interest 


‘on the previous loan is included in the sum 
of Rs: 449, f 
RE 


Appeal allowed. 


4 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 1834 or 1923. 
\ December 19, 1923, 
Present:—Mr. Justice Campbell. 
GAHRU RAM-—JUDGMENT-DEBTOR— 
APPELLANT 
VErTSUSs E 
TARA CHAND-—DecrEE-HOLDER— 
RESPONDENT, 

Hindu Law—ZJoint family property—Son's interest, 
when liable to attachment and sale,in ‘execution of 
decree against son—Partition, son's right to enforce. 

The interest of a Hindu son in joint family property 

» in the possession of his father is liable to attachment 
and sale in execution of a decree against the son only . 
ifthe son has the power to enforce partition of his 

ə share in his father’s lifetime. But the general rule of 
Hindu Law in the Punjab isthat the son cannot 
enforce such partition. [p. 177, cols. 1 & 2.] .- 

Miscellaneous second appeal from an 


order of the District Judge, Multan, dated __ 


the 3rd July 1923, A 

Lala Hargopal, for the Appellant. ; 

JUDGMENT. —The question for deci- 
sion in this second appeal is whether the 
interest of å Hindu son in joint family 
property in thé .possession of his, father 
is liàble to attachment and sale in execu- 
tion of a decree against theson. The First 
Court held that it isnot on the authority 
of Nathu Ram v. Mannu Ram (1). The 
District Judge reversed this decision and 


-` relied for support on Dhanpat v. Haku (2). 


(1) 58 P. R. 1880. 

(2) 30. 198; 10, L. R. 49; 4 I. A. 247; 3 Sar. P. C. J. 
730; 3 Suth. P. ©. J. 468; 1 ind. Jur. 604; 1 Ind, Dec. 
(mey T5 P. O) O O. 
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In regard to this latter ruling the 
learned District Judge was in error in 
saying that a Full Bench of four Judges 
held a son's share in co-parcenary pro- 
perty to be liable to attachment and sale. 
A Division Bench of two Judges followed 
the Privy Council decision in Deendyal Lal - 
v. Jugdeep Narain Singh (3), and held 
that the share and interest of one co- 
sharer in joint ancestral estate may be 
sold in execution to satisfy a decree 
obtained against him personally, and the 
question arising in the case which was 
referred to a Full Bench of three Judges 
(not four) was a different one-altogether. 
Moreover the co-sharer in that case was 
not a son but one of four broghers, and 
the ratio decidendi both in it and in Deen- 
dyal Lal v. Jugdeep Narain Singh (3) was 
that the judgment-debtor co-sharer although 
he might not be able to alienate or en- 
cumber his share in the joint property 

without the consent of the other co-sharers, 
nevertheless had the power under law of 
compelling partition of his share, and, 
therefore, a purchaser in execution sale 
could acquire against him a right limited 
to that of compelling partition. 


In the Punjab the position of a Hindw - 


son is peculiar. It has been laid down 
authoritatively by a Full Bench in Hari 
Kishen v. Chandu Lal (4), that, although, 
under the Mitakshara Law a son can 
enforce ‘partition in his father’s lifetime, 
| this rule of Hindu Law does not. obtain 
in the Punjab and in every case the onus 
of proving that a son has such a right 
lies upon the person affirming-it- Amongst 
others previously decided’. cases quoted 
with approval was Nathu Ram v. Mann? 
Ram (1), where it was assumed as a 
guiding principle that the question whe- 
ther a sọn's interest can be attached and 


sold during, his father's lifetime depends ` 


upon whether the son could compel parti-e 
tion while the father was stillalive. The 
learned District Judge in the case before 
me distinguished this ruling’ but not very 
successfully. There was a remand -on the 
question of custom, but the party aleging 
that the son had the power, which the 
strict. Mitakshara Law would give him, to 
anforce partition, was called upon to prove 
that he had that power by custom, and 
on his failvte to establish.any custom his 
claim-was dismissed. ` 

(R 43 Ind. Oas. 667; 105 P. R. 1917. 

(4) 113 P, R, 1886. i 
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There can be little doubt that a decree- 
holder has the right to attach, and sell the 


-undivided share of a Hindu son in joint 


family. property’ in the possession of the 
father only if the son has the power to 
bring about a- partition in his father’s life- 
time. The general rule of Hindu Law in 
the Punjab is that the son can not enforce 
such partition and it follows that the 
decision of the First Court in the present 
case was correct. I accept the appeal with 
costs, set aside the order of the learned 
District Judge and restore that of the 
First Court. 


S. D. Appeal accepted, l 


CALCUTTA HIGH COURT. 
. APPEAL FROM APPELLATE DECREE 

No. 975 oF 1923. 

March 26,1925. .. 
Present:—Mr. Justice Chakravarti. 
DURLAV MONDAL AND OTHERS— 

Derenpants—A PPELLANTS 


Versus 
HEM CHANDRA MUKERJEE Ax 
ANOTHER—PLAINTIFFS AND OTHERS Pro forma 
DEFENDANTS— RESPONDENTS: f 
Landlord and tenant—Suit for enhancement of rent 
—Compromise between tenants and co-sharer landlord. 
effect of---Suit, whether can proceed. ; 
Where a suit for enhancement of rent has been 
instituted by the whole body of landlords, the mere 
fact that during the pendency of the suit one of the 
co-sharer landlords has compromised the suit with 
the defendants does not affect the competency of the 
suit. [p.-178, col. 1.] a 
Jogendra Narain Singha v. Mohamed Ismail 
Choudhury, 86 Ind. Cas. 1035; 52 ©. 139; (1925) A. I. 
R. (C.) 637, followed. i IH 
Appeal against a decree of the District 
Judge, Birbhum, dated tht 13th Decem- 
ber 1922, reversing that ¢f the Munsif, First 
Court at Rampurhat, dated the 28th of 
February 1921. Su 
Moulvi Nuruddin Ahmad, for the Appel- 
lants. g 
Babu Abinash 
Respondents. E 
JUDGMENT.—This is an appeal by 
the defendants and arises out, of ‘a suit for. 
rent at aw enhanced rate. It appears that 


Chandra Ghose, for , the 


during the pendency of the suit in the Trial 


Court one of the co-sharers owning t-annas 


‘of the proprietary rights compromised th» 
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suit with the. defendants acknowledging 
them to be raiydts at fixed rate. After this 
compromise was filed an objection was 
taken on behalf of the defendants that the 
suit after the compromise ceased to be a 


< suit by thé whole body of the landlords and, . 


therefore, was not maintainable. 

The learned Munsif held ehat the suit 
having been properly instituted could not 
be rendered incompetent by one of the co- 
sharers compromising the suit with the 
defendants. That view was upheld on 
appeal by the learned District Judge. 

The learned Vakil for the appellants, the 
defendants in the suit, urged two points 
before me. The first point was that in the 
circumstances which had happened the suit 
was incompetent asa suit for enhancement 
of rent. The second point was that upon 
the facts found the presumption under s. 
50 of the Bengal Tenancy Act ought to have 
been raised in favour of the defendants. ` 

As to the first point it appears to me that 
the question is covered by the authority of 
the.case of Jogendra Narain Singha v. 
Mohamed Ismail Choudhury (1) On 
principle it seems to me also that the sub- 
sequent conduct of one of the plaintiffs 
could not affect the competency of the 
suit.as it was instituted by the whole body 
of the landlords, There is nothing in law 
to prevent one of the parties. to a suit to 
compromise with his adversary and to agree 
to a decree so far as they are concerned. 
Bus that could not stop the course of the 
suit as between the contesting parties. I 
am not aware of any provisions’ of law 
which could Slter the nature of a suit by 

-Subsequent acts of the parties as was done 
in the present suit. I think, therefore, the 
learned District Judge was right in his 
view that the suit was maintainable. 

As to the second point, I think there is 
no substance in it. The finding of the 
learned District JUdge is that there- was a 
variation of the jama after the year 1287. 
‘That being so, the presumption under s. 50 
of the Bengal Tenancy Act cannot be 
raised. - toe 

The result is that this appeal fails and is 
.dismissed“with costs. 

D, Appeal dismissed. 

ae 86 Ind. Cas. 1035; 52 C. 139; (1925) 4. I- R. (0.) 

Ji, F 
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NAGPUR JUDICIAL COMMIS- 

`~ SIONER’S COURT. 
Sgconn OrvıL AppraL No. 4970r 1923. 
March 12, 1925. : 
Present :—Myr. Hallifax, AT J. O. 
ATMARAM AND oTHERrs— 
PLAINTIFFS— APPELLANTS 
versus A 
PANDU AND OTHERS-—DEFENDANTS:— 
RESPONDENTS. | 

Hindu Law —Succession—-Sapindds—Full blood and 
half blood—Privy Council, obiter of, how far 
binding. . 

Under the Hindu Law among sapindas up to the 
seventh degree, the relations of the whole blood 
exclude the relations of the half blood, provided they 
are otherwise equal in degree; beyond the seventh 
degree there és no difference between the whole blood 
and the half blood. [p. 179, col. L.J 

Where different: views of a point of law are possible, ` 
that expressed by the Privy Council even obiter 
must be accepted. [ibid.] i 

, Appeal against a decree of the Addi- 
tional District Judge, Chanda, dated the 
A Angan 1923, in Civil Appeal No. 42 of 
1923. 


Mr. M. R. Bobde, for the Appellants. 

Mr. D. P. Tiwari, for the Respondents. 
_ JUDGMENT.—The following table 
shows the relationship of the parties. 


Waji Bai = BHIWA KUNBI = Rambha Bai, 





4. 
4 i 
Sheoram 


Newaji Raoji=Godu Bai, 
Jairam oh 
(plaintiff.) i; 
e Yamuna, Pate 
(defendant (died 
No. 4.) 1907). 





oe 
| 


e Pandu, Ramji, ° Vithal, 
(defendant (defendant (defendant 
No. 1.) “No, 2.) No. 3.) 


The last male holder of the property in 
dispute was Fakira, who died in 1907. It 
passe then to his mother and on her death 
in 1922 the succession again opened up, 
Both Fakira's uncles died before his mother, 
and the dispute is between his three first ` 
cousins of the whole blood on the one hand 
and his first cousin of thé half blood 
on the other. His sister Yamuna was 
joined as a defendant in the suit but has no 
concern with it. 

In both the Courts below it, has been 


[89 1. g. 1025] 
held that the preference of the full blood 
. tothe half blood for inheritance extends 
to all sapindas and is not confined to 
brothers and brothers’ sons, but is confined 
to cases where the competing claimants 
are otherwise of equal degree. This ex- 
cludes Jairam the cousin of the half blood 
and he has appealed, urging that the’ 
correct interpretation of the Sanskrit texts 
is that propounded by the Bombay High 
Court in Vithalrao v. Ramrao (1). 

The ,opinion of the learned Judges that 
the rule of exclusion was applicable only 
to brothers and brothers’ sons was not very 
confidently expressed. The judgment of 
the Allahabad High Court in Suba Singh 

_v. Sarafraz Kunwar (2), which they found 
themselves unable to follow, was followed 
and explained by the same Court in Kesri 
Rohan v. Ganga Sahai (3) and the view 
taken was confirmed hy their Lordships of 
ie Privy Council in Ganga Sahai v. Kesri 


It has been suggested that the matter was 
not strictly inissuein the Privy Council 
case, and their Lordships’ remarks on it 
are obiter, because of the rival claimants 
the relation of the half blood was nearer in 
degree than those of the whole blood, That 
is to a certain extent true, but there can 
be no doubt about their Lordships having 
approved the whole of the proposition set 
out in thetwo Allahabad cases mention- 
ed. Further where different views of a point 
of law are possible, that expressed by the 
Privy Council, even obiter; must undoubt-° 
edly be accepted. 

The rule of Hindu law then is thise 
Among sapindas up tothe seventh degree 
the relation of the whole blood excludes 
the relation of*the half blood, provided 
they are etherwise equal in degree; beyond 
the seventh tlegree there is no difference e 
between the whole blood and the half 
blood. The appeal must accordingly be 
dismissed. The appellant will pay allthe 
costs. 


a. R. D. Appeal dismissed. ` 
Pu 24 B. 317; 2 Bom. L. R. 139; 12 Ind. Dec. (x.s.) 


u 19 A. 215; A. W. N. (1897) 53; 9 Ind. Dec. (N. 8.) 


(3) 6 Ind, Cas. 364; 32 A. 541; 7 A. L. J. 560. 

(4) 30 Ind. Cas. 265; 37 A. 545; 19 O. W.N. 1175; 18 
M. L. T. 203; 29 M L. J. 323; 2 L. W.837; 13 A. L. J. 
999; 17 Bom. L. R. 998; 22 O.L. J. 508; (1915) M. W. 
N. 713; 421. A. 177 @. ©). 
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ALLAHABAD HIGH COURT: 
Seconp Orvin APPEAL No. 772 oF 1923. 
April 9, 1925. a 
Present — Mr. Justice Mukerji. 
M. MAHADEO PRASAD AND OTAERS— 
PLAINTIFFS —ÅPPELLANTS 
e versus 
HARBANS SINGH—Dsrenpant— 
RESPONDENT. 

Landlord and tenant-—Fixed rate tenant—Transfer 
of tenancy—Transferee, whether entitled to occupy 
house of transferor. } 

Where a fixed rate tenant transfers his tenancy, the 
transferee has a right to occupy the house of th® late 
tenant in the same way as the fixed rate tenant, if the 
house is needed for effectual cultivation of the tenancy. 
[p. 180, col. 1.) | 

Thakurji Maharaj v. Anant Bharthi, 69 Ind. Cas. 
83a; 20 A. L. J. 922; (1922) A. I. R. (A.) 538, followed. 

Second appeal against a decree of the 
Subordinate Judge, Jaunpur, dated the 
6th February 1923, 

Dr. S. N. Sen and Messrs. K. Verma, 
Kamuda Prasad, Gadadhar Prasad and Am- 
bika Prasad, for the Appellants. 

Dr. M. Waliullah, for the Respondent. , 


JUDGMENT.—This appeal arises 
under the following circumstances. The 
appellants who were the plaintiffs in the 
Court of first instance sued to recover the site 
of a certain house onthe following allega- 
tions. The house belonged to a fixed rate 
tenant, viz., Sitla Bakhsh, that he having 
died, his wife inherited the tenancy, and that 
she on the 25th of April 1917 sold her occu- 
pancy rights to the respondent as also her 
residential house. The plaintiffs, who are 
the landlords of the village, urge that 
there is no custom in the village justifying: 
the transfer of the site of the house and” 
asked the defendant to remove the mate- 
rials and to vacate the site. The suit was 
dismissed by both the Courts below. The 
Appellate Court was of opimion that there 
was no custom by which a transfer of the 
site could be effected ; but it was also of 
opinion that the house was purchased be~ 
cause the purchaser of the tenancy had 
no suitable place to live ip for the purpose 
of cultivating the land. Indeed, the learn- 
ed Subordinate Judge fouad that the house 
in dispute was required for the ciltivation 
of the 9 acres of fixed rate tenancy land 
and was actually used for keeping cattle etc., 
Following a ruling, viz., Thakurji Maharaj 
y, Anant Bharthi (1), the learned Judge dis- 
missed the appeal. d 


NG Ind, Cas. 834; 20 A. L. J, 922; (1922) A. I. R, 


. 180 
Ta this Court it has been urged that 
the learned Judge's finding,was not suffici- 
ent for the disposal of the case. At one 
place in his judgment the learned Subordi- 
nate Judge remarked that in a portion 
of the building sold, a carpet factory was 
maintained and in another portion 
some cattle were kept anti the -rest 
of the house was used “for odds and ends.” 
I have already quoted the actual finding 
of the learned Judge, viz., the house was 
` required for cultivation of the land sold. 


kt was onky in discussing the evidence that- 


the ‘rentarks quoted above were made. 

Ih the case of Thakurji Maharaj v. Anant 
Bharthi (1), ib was held that where a fixed 
rate tenant transfers his tenancy, the traus- 
ferge has a right to occupy the house 
of the late tenant, in the same way as the 
fixed rate tenant, if the house is needed 
for effectual cultivation of the tenancy. I 
dè not find myselfin a position to differ 
fromm the ruling which was given by two 
learned Judges of this Court. There can 
be ‘no ‘doubt that much can be said on the 
_ other:side. But after all, it is a matter 
which would not frequently occur and it 
is necessary that the law on a point like this 
should be.settled. 

I think in the circumstances, the decree 
appealed against was right and I asi 
the appeal with costs. 


Z. K, Appeal dismissed. 





CALCUTTA HIGH COURT. 

oe PROM“ ArPEDLATE Decree No. 1420. 

oF 1922. . 
March ‘26, 1925. e 
Present:—Mr Justice Suhrawardy and . 
‘Mr. Justice Duval. 
YEAR MAMUD MONDAL—PLAINTIFE 
e — APPELLANT 
VETSUS 
- PAOMOCHA SARKAR AND oTHERS— 
‘DuFENDANTS— RESPONDENTS. 

Landlord and tenaet—Lease, inadmissible—Tenancy, 
whether cam be proved otherwise—Ejectment suit— 
Possession, previous, whether suficient to support 
an tenancy or relationship of landlord and tenant 
may be proved by means other than a wr citen lease. |p. 
S ni Ta rai v. Bani Charan Mandal, 10 Ind, Cas. 
469; 13 C. L. J. 649, follawed. 

Beni Madhab Christian v. Raj Chandra Pal, 2 Ind. 
Cas, 202; 14 O. W., N, 141, dissented from. 


YEAR MAMUD MONDAL v. PAOMOCHA SARKAR. 


(89 1. 6. 1925) 


The mere fact of previous possession is not enough 
to support title in a suit in ejeétment, even against a 
trespasser. [p. 181, cols.1 &2.] 

Case-law referred to. 


Appeal against a decree of -the Subor- 
‘dinate Judge, Second Court at Pabna and 
Bogra, dated the. 17th.. March 1922,. con- 
firming that of the Munsif, Second Court, 
Serajgunj, dated the 24th January 1921. 

Babu Nripendra Chandra Das, for the 
Appellant. 

Babu Nilratan se Re- 
spondents. 


the 


JUDGMENT.—This appeal arises out 
of a suit for khas possession. of a fishery 
after estajlishment of the plaintiff's title 
toit. The plaintiff's case was that he was 
in possession of this fishery for sometime ` 
and after the expiry of the previous jama in 
Kartick 1819 he applied for a fresh jama. 
for 10 years which was granted -by what ‘he 
called a likhan dated the 2nd Magh 1319. 
It is alleged that the defendants subse- 
quently dispossessed him from the fishery 
in Pous 1326 and hence this suit. 

Both the Courts below have dismissed 
the plaintiff's suit on the ground that the 
likhan on which he based his ‘title was 
really a lease for 10 years and, therefore, 
it was necessary that it should be register- 
ed; and asit was unregistered it conferred 
no title on the plaintiff, he was, therefore, 


for. 


` incompetent to sue for recovery of posses- 


sion from the defendants.. No evidence was 
taken in this case “in the Courts below. ; 
. Two points have been raised in this 
- appeal, first, that the likhan which the lower 
Courts treated as pottah-is in the nature 
bf an amalnama and, therefore, it. is not 
compulsorily registrable. On this point 
we had the document“ placed before us and 
we agree with the Courts below in holding 
that this document is a lease, granting 10 


eyear'’s enjoyment of the fishery and, there- 


fore, as such it must be registered before 
it can be used in evidence. The second, 
point is that the plaintiff is unable to prove, 
his title by the pottah, his tenancy may be 
provetl by other means, namely, by payment 
“to and acceptance of rent by the superior 
landlord. On this point the findings of - 
the lower Courts are that it does not 
appear that rent was paid and accepted‘in 
the year. in’ which the suit- was: brought 
and that there was-no evidence (excluding 


: “the lease or the potiah above referred-to) 


that the plaintiff's title subsisted in the 
fishery’ and so the suit was held to be not 


[89 L. O. 1925] ` 


maintainable. In ` support of the. view 


urged by the ai any reliance has ` 


. been placed upon the case of Beni Madhab 
„Christian v. Raj Chandra Pal (1), where it 
“has been held that a ‘tenant who was in 
possession of the land- under an invalid 


-leasé is entitled.to recover possession trom 
a mere trespasser. 
‘uniformly accepted by this Couct. 


This view has not been 
So; far 
.as that case lays down that a tenancy or 
: relationship of landlord and tenant may be 
.proved by means other than the written 
-lease, the. principle of law has been accept- 
‘ed,. but when it says that “a plaintiff in 
ejectment must, of course, prove his title 
but here it was not necesgary for the 
plaintiffs to establish their mokarrari lease 
for their bare possession was a sufficient 
title against the appellants,” the subsequent 
cases refused to follow it. In Manik Borat 
v. Bani Charan Mandal (2), Mookerjee, J., 

commenting on this case observed as fol- 
lows: “We must not, however, be taken to 
express any opinion as to the ‘other ground 


mentioned in the judgment [in the case of - 


Beni Madhab Christian v. Raj Chandra 


Pal (1)], namely, that as the plaintiff had . 


proved prior possession, bare possession 
was suflicient title against the defendant 
trespasser, _ 
founded this ‘conclusion upon the decision 
of-the -Bombay High Court in Pemraj 


Bhavaniram v. Narayan Shivaram Khisti 


(3) apparently overlooked that the contrary 
view- had ‘been ‘adopted by -this Court in 
the case of Purimeshur Chowdhry v. Brijo 
-Lall Chowdhry (4), Shama Churn Roy v. 
‘Abdul Kabeer (5) and Nisha Chand y. 
‘Kanchiram (6) in which it was held that 
mere previous possession does” not entitle 
“a plaintiff to æ deeree for the recovery of 
‘possession, except in a suit under s. 9 of 
the Specifie Relief Act which must be 
brought within six months from the dat@ 
-of dispossession.” In support of this view 


‘reference may also be made to the case of ` 


“Ram Chandra Sil, v. Ramanmani Dasi (7). 
So dar as this Court is concerned, it must 
now be taken to be the settled law that 
the mere fact of previous possession is not 
enough to support tithe in a suit in elects 


(1) 24nd. Cas. 202; 14 C. W. N. 141. 
(2) 10 Ind. Cas 469; 13 O. L. J. 649. 

(3) 8 B. 215: 6 Ind. Jur. 416; 3 Ind. Dec. (w. 55 601. 
(4) 17 G. 256; 8 Ind. Dee. (x. s.) 709. 

i) 3.0. W.N. 158. 

(6) 26 ©. 579; 3C. W.N. 563; 13 Ind. Dec. Nie 5) 


Q7 


(i 36 Ina. Cas. 890; 20 oO. W.N. 173. 


P; D. BOLTON 9, HARJIWAN ULLABHJIWAN, 


‘finding in ib that the ‘ 


The learned Judges when they - 
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ment even against a trespasser. The®case 
of Beni Madhab Christian v. Kaj Chandra 


- Pal (1) may also be distinguished on ae- 


count: of its special feature as fhere was a 
‘possession of the 
plaintiffs as such tenants continue! anti 
they: were ousted by the appellants. and 
was, for the purposes of this suit, a suffi- 
ciently good title against the latter.” We 
are not prepared to follow:the case of Beni 
Madhab Christian v. Raj Chandra Pal (1) 
in this contention and we must hold ‘that 
the document on which the plaintiff relied 


- for establishment of his title and of re- 


covery of. possession, being not admissible 
in evidence he is’not. entitled to any relief 
in this suit. 

In this view the decree of the lower 


‘Appellate Court must be confirmed .and 
- this appeal dismissed with costs. 


Z. R. Appeal dismissed. ` 


nd 


NAGPUR JUDICIAL COMMIS«~ 
; SIONER’S COURT. 
Civit Ruviston No. 72-B or 1924. 
November 18, 1924. 
Present:—Mr. Kotval, A. J.C. 
P. D. BOLTON, owner or BOLTON, 
FINE ART LITHO WORKS, 
TA RDEO, BO MBAY—Deranpant— 
APPLICANT 
versus 
HARJIWAN ULLABHSTW AN 
PvAINTIFF—Non-APPLICANT. 


, Civil Procedure Code (Act V of 1908); 3. 20 (c)— 
“Agreement to supply goods—Breach—Suit for damages 


—Place of sut KA A 
A suit for dimages for the breach of a contract to 

supply goods is maintainable at the place where the 

price of goods agreed to be sold “is made payable 

under the terms of the contra 

-Ram Lal v. Bhola Nath, 59 Ind. Cas. 359; 42 A. 619; 

18 A. L. J, 749; 2 U. P. L. R. (A.) 254, followed. 

Application for revision of'a decree of 


the Small Cause Cours J udge, Amraoti, 


dated the 3lst January 1924. ` 
Mr. G. R. Deo, for the #pplicang. 
Mr. M. R. Bobde, for the Non-Applicant. 
ORDER,.—Actording to the terms of 
the congract (see Ex. P-5) the price was 
payable- in Amraoti and the. Court at that 
place had, therefore. aa Ram Lat 
v. Bhola Nath (1). 
(1) 59 Ind. Sr 399; 42 a 819; 18 A. L. J, 749; 2 U, 
P.L, R. (A) 25 ; wee 
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The clause “Price:—At one rupee two 
aunas per thousand labels delivered here in 


my works,” means that the price if delivery _ 


is taken at the works is the one mentioned 
and: does not include any forwarding 
charges. The term “orwarding:—Under 
V.P system,” is a substantive, part of the 
contract and the price then became pay- 
able at Amraoti. There is no force, therefore, 
in the contention that the Court at Amraoti 
had no jurisdiction. 

The plaintiff's suit for refund of the 
advance and damages is based on the al- 
legation that the defendant failed to supply 
the labels within the stipulated time and 
thus committed:a breach of the contract. 
The contract admittedly took place on the 
14th December 1922. On the 7th January 
the plaintiff wrote tothe defendant asking 
him to send 5,000 labels “before despatching 
the whole number in order to verify the 
printing and quality,” 12,000 labels were 
despatched on the 7th February 1923. On 
the 10th February 1923 the plaintiff sent 
a wire to stop work and a letter stating 
that the cap had been printed red instead 
of black. The labels were printed in colours 
from a photograph in which the cap re- 
sembles in shape and outline a Fez, and 


the mistake, if any, was obviously an honest. 


mistake, and it seems the plaintiff also 
thought so. He desired the colour to be 
changed to black. This was done and two 
lots of 28,000 and 86,000 were despatched 
on "the 9th and the 13th March 1923 and 
were accepted by the plaintiff. On the 2nd 
May 1923 the plaintiff wrote a letter can- 


` celling his order as to the balance of the 


labels (sic) was running on the machine and 
on the 17th May despatched 1,29,000 which 
the plaintiff refused to accept. 

It is contended for the plaintiff that time 
was of the esseñce of the contract and that 
the defendant wag bound to deliver the 
goods within three months at the most of 
the 14th December 1922. The plaintiff had 
not sought to impose any condition as to 
the time within which he desired the labels 


- to kedelivered. Apparently it was for his 


-of the contract. 


own protegtion from an imputation of delay 
that the defendant gave the confirmation of 
the order. Under these circumstances time 
does not appear to have been of the essence 
The plaintiff himself made 
no complaint abgut the delay after he had 
received the consignment of the 13th March 
1923 till the 2nd May when he cancelled 
the order, Inthe circumstdnces narrated 


AMBIKA PRASADA V, ATHAR ALI. 


[89 I. C. 1925) 


above it may fairly be held that the order 
was not confirmed till the 10th February 
1923 when final definite instructions as to 
the printing were given. For the mistake 
in the colour of the cap the defendant was 
certainly not to blame. The plaintiff had 
given no instructions whatever as to the 
colour As I have already said the cap in 
the photo might be taken for a Fez ora 
Persian cap. The delay that actually took 
place was not unreasonable. The plaintiff 
himself committeda breach of the aontract 
when he refused to accept the consignment 
ofthe 17th May. The suit is-dismissed with 
costs throughout. : 
G. R.D. 6 


Z. K. Suit dismissed. 


> 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
First EXECUTION or DECREE APPBAL No. 15 
oF 1925. 
March 4, 1925. 
Present:—Mr. Dalal, A. J. ©. 
AMBIKA PRASADA AND ANOTHER— 
JUDGMENT- DEBTORS— APPELLANTS. 


VENSUS 
ATHAR ALI—Dsorzr-Hotper— 


i RESPONDENT. 

Execution of decree—Construction of grant-—Per'- 
petual lease without power of alienation—Sale in 
execution of decree—Re-transfer in favour of lessee 
Attachment in execution of another decree—Objection 
that property not transferable, whether can be taken. 

The judgment-debtor obtained, under a decree a 
perpetual lease of the property in dispute without 
right of alienation on payment of a certaifirent. The 
property was subsequently put up*to auction in 

execution of a decree obtained against the judgment- 
debtor and was sold. Subsequently the auction-pur- 
chaser re-conveyed the property to the judgment- 
debtor for valuable consideration. Lateron another 
decree was obtained against the judgment-debtor and 
the property was again attached and put up to sale. 
The judyment-debtor objected that the property was 
not liable to gale: a 

Held, that the property having already ~ been 
transferred on two occasions, the original condition 
against alienation was no longer operative and that 
the judgment-debtor's objection could not be upheld, 
[p. 183, cols. 1 & 2.] $ 

Appeal from the order and decree of the 
Subordinate Judge, Gonda, dated the. 14th 
November 1924. 

Mr. Aditya Prasad, for the Appellant. 


Mr. H. D, Chandra, for the Respondent. 


(89 1. O. 1925) 


JUDGMEN'T,— The decreeholder 
Athar Ali attached landed property of the 
judgment-debtors Ambika Prasad and 
Aditya Prasad and the objection of the 
judgment-debtors was that the interest 
which they held in the property was not 
liable to sale, The contention was that 
they had obtained the interest under a 
decree of the Commissioner of Fyzabad, 
dated 14th March, 1874, passed against the 
taluqdar under which they were granted a 
perpetual lease of the property without 
rightof alienation on payment of rent which 
was equal to the Government revenue with 
an addition of 40 per cent. The Court exe- 
cuting the decree held that tke interest 
was transferable. p 

lf nothing had happened subsequent to 
the decree of the 14th of March, 1874, I 
would have referred the matter to a Bench 
of two Judges of this Court in view of the- 
ruling of a Bench of this Court in the case 
of Muhammad Abdul Karim Khan v. Niwaz 
Singh (1). 

Itis wrong to say that the title of the 
judgment-debtors rests at present on the 
decree of 1874. Subsequent to that decree 
Mohammad Ali, who happens to be the 
father of the respondent, Athar Ali, had 
this very property put up to auction in exe- 
cution of his decree against the grandfather 
of the present judgment-debtors by name 
Ramadhin. After the purchase Ramadhin 
was unsuccessful and so was the taluqdar 
in getting the sale set aside. The taluqdar’s 
suit was dismissed on the point of limitation.’ 


Again in 1920 the grandsons of Ramadhin ` 


sued- to have the sale set aside. One ofs 
the sons of Mohammad Ali, Khadim Ali 
by name, compromised the suit and trans- 
ferred his sharé of the property to the 
present judgment-debtors for a sum of 
Rs. 1,290. ‘he plaintiff, therefore, 
reality derived title from Mohammad Ali 
who had retained interest in the property 
in spite of the taluqdar’s suit. Under the 
, circumstances whatever the conditions 
may have been between 1874 and 1899 when 
Mohammad Ali purchased the property, 
at present the interest in the hands of the 
judgment- debtors is transferable. The case 
is similar to that of Rampher Singh v. Ram 
Khelawan Singh (2) which was approved 
“ of by a Bench of this Court in the case re- 
ported as Muhammad Abdul Karim Khanv. 
Niwaz Singh (1) already referred to. Here 
6} 3 Ind. Cas. 868; 12 O. C. 267. 
2) 2.0, O. 252, > Pig ead 


ALKAMA BIBI v, ISTAK HOSSAIN, 


ine 
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two transfers have already been made,®td 
one of which the taluqdar was compelled to 
acquiesce and to theother the talugdar did 
not object. After such transfers the original 
condition against alienation cannot be said 
to exist. 

I dismiss this appeal with costs. 

Z. K. Appeal dismissed, 


aremm 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 39 or 1923. ` 
June 20,1924. = 9 . 
Present :—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Graham. 
ALKAMA BIBI AND orHers—PLAINTIFYS 
—APPELLANTS ; 


versus 
Syed ISTAK HOSSAIN AND oTHERS— 


DEFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XL, r. I 
Receiver, appointment of—Possession of property in 
medio—Scramble for possession—-Bona fide elaim— 
Receiver, whether may be appointed. . 

An order ‘appointing a Receiver will not ordinarily 
be made at the instance of a.plaintiff having merely 
a shadowy claim, where it has the effect of depriving’ 
a defendant of de facto possession, since that might 
cause irreparable wrong. [p. 184, col. 24 : 

The main object of appointing a Receiver is to 
protect the properties pending litigation and to 
preserve them for the benefit of the party lawfully 
entitled thereto. In an application for the appoint- 
ment of a Receiver it is sufficient, therefore, if a 
prima facie title to the property over which the 
Receiver is sought to be appointed is made out. 
[p. 184, col. 2; p. 185, col. 1.) 

Per Graham, J. (Greaves, J., dubitante)—Where pro- 
perty is shown to be in medio, that is, in the 
enjoyment -of no one, the Court can hardly do wrong 
in taking possession. It is to thecommon interest of - 
all parties that the Court should prevent a scramble 
between the parties to obtain possession of the pro- 
perty and where’ no one appears to be in actual lawful 
enjoyment ofthe property ard the plaintiff has put 
forward a bona. fide claim, no harm can be done to 
any one by the Court taking possession of the pro- 
perty and preserving it for the benefit of the litigant 
who may eventually prove successful. [p. 185, col. 1.] 

Appeal against an order of the District _ 
Judge, Birbhum, dated the 3lst October 
1923. aia i  . : 

Bahus Jyotis Chandra Sircar and Hara- 
dhone Chatterjee, for the Appellants. ` 

Dr. Jadu Nath Kanjilal, for the Respond- 
ents. 

= JUDGMENT. 

Graham, J.—Thig appeal is directed 
against an order of the District Judge of 
Birbhum refusing to appoint a Receiver 

e 


a 


- petént and pious as the mutwalli,” 


184 
` pending the disposal of a suit‘ brought by 
the plaintiffs, now appellants, for the ap- 


pointment of plaintiff No. 
of a certaih wakf estate, or in the alterna- 


tivé, for the appointment of-both the plaint- 


iffs as mutwalits. 
The facts, so far as. they areematerial for 
present purposes, may be shortly stated. 


In the year 1304 B; S. one Molajim Hos- 
sain Khan made a disposition of all his pro- 
perties for religious and pious purposes, 


- andon the 12th Falgun 1304 executed a 


deed of wakf whereby he appointed himself 
as mutwallt for his own lifetime and made 
provision for succession to the office after 
“his death. His wife Mataharannessa Bibi 
was to succeed him a8 mutwalli, On the 3rd 
Kartik 1309 B. S. Hossian Khan died, his 
wife having predeceased him on the 28th 
Bhadra of the same year. The wakafnama 
‘contained a provision to the following effect: 
“In the absence of my two wives and child- 
ren the Collector of the District shall be 
eompetent to appoint whomsoever of my line 
(amar bongsher madhye) he considers ne 
an 
according to this provision the last mutwalli 
Mostak Hossain Khan was appointed as 
such. 


Mostak asain, who S as mut- 
balli on the death of Hossain Khan, died in 
Chaitra 1328 B. S. and the dispute then 
arose which has led to the institution of 
this suit. The plaintiffs-appellants claim 
that under the terms of the wakf deed, the 
person who of the settlor’s line or family is 
fit to be appointed as mutwalli, should be so 
appointed. Plaintiff claimed that she is 
possessed of the necessary qualifications, 
and in the alternative, asked that both she 
and the plaintiff No. 2 might*be appointed, 
the plaintiff No. 2 being stated to be an 
agnatic relation of Molajim Hossain Khan. 
, It appears hat after the death of’ Mostak 
Hossain an application was made to the ` 
Collector of Birbhum to appoint a mutwalli 
jih accordance with the provisions of the 
watfnama, but the Collector held that he 
had no jurisdiction and referred the parties 
tothe Civil Court. The plaintiffs thereupon 
filed their plaint on the 23rd May 1999. 
The Ist, 2nd and 3rd defendangs are the 
widows of Mostak Hossain and the 4th 
defendant, isa minor, Syed Istak Hossain, 

grandson of Mostak Hossain, represented 
By hisgrandfather, next ent and guardian 
‘Syed Hossain Ali. ` 


` ALKAMA BIBI v. 


‘lias mutwallt’ 


S 


\ 

ISTAK HOSSAIN. ' [89 I O. 1925) 

“On the 7th June, 1923, an application was 
made by the plaintiffs for tlie appointment 
of a Receiver and orders were. passed ex 
parte appointing as Receiver a Pleader ham- 
ed Moulvi Nurul Absar Objéction’ Was 
subsequéntly taken on behalf of defendant 
No. 4 to the appointment and the order was 
stayed. Eventually on the 3lst October, 
1922, after hearing the parties the District 
J udge cancelled the ex parte order prévious- 
ly passed and declined to appoint a Recei'vér. 
The plaintiffs then filed this appeal. | 

“The sole question is whether in thé par- 
ticular circumstances of this case it is just 
and conveniént that a Récéivér should be 
appointed.* The main principles upon which 
the discretion of the Courtshould be exercis- 
ed in making such an appointment are 
well settled. Such an order will not ordinari- 
ly be made at the instance of a plaintiff 
having merely a shadowy claim where it has 
the effect of depriving defendant of de 
facto possession, since that might cause 
irreparable wrong. It appears to be estremé- 
ly doubtful here, however, ‘whether the 
property in dispute is in the exclusive pos- 
session of any one of the parties. ` Syed 
Hossain Ali, the grandfather and guardian 
of the defendant No. 4, in his petition 
dated the 16th June 1922 claims to be in 
‘possession of the wakf estate on behalf of 
the minor Istak Hossain, but hè has not 
ventured in his affidavit of the 21st July 
1922 to affirm that he is in such possession, 
and the omission is significant. Then the 
*defendant No. 7 Syed ‘Hossain Tahid in a 
petition filed on the 3lst October 1922 also 
eclaims to be in possession of the wakf 
estate. : 

It is by no means clear, therefore, who 
is in actual possession, afid in the .mean- 
while something like a scramble seems to 
e be going on between those who have claims 
or fancied claims to the office of mutialli. 
Such a state of affairs cannot but be pre- 
judicial to the interests of the wakf estate. 
Government Revenue has to he paid rents 
Gollegted, suits instituted or defended and 
pious and religious acts performedin aé- 
cordance with the provisions of the wakf 
deed. None of these things can be done or 
properly done while a state of confusion 
prevails. The main object of appointing a 
Receiver is to protect the properties pending 
litigation and to preserve them for the be- 
nefit of the party lawfully entitled thereto: 
It is not necessary at the present stage to 


-consider the question whether the plaintiffs 
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ean legally he and ought to be appointed 
as mutwallis. Thatis a matter which will 
have toabe decided in the suit. In an ap- 
plication for the appointment of a Receiver 
it is sufficient if a prima facie title to 
the property over which the Receiver is 
sought to be appointed is made out. Having 
regard to the terms of the wakfnama it can 
hardly be disputed that a prima facie claim 
has been made out by the plaintiffs. It 
cannot atallevents be said that their claim 
is a mere pretence. On the contrary it ape 
pears to be a bona fide claim and that being 
so, and regard being had to the state of 
affairs which has been disclosed, the case 
seems to be a fit one for the appointment of 
a Receiver. Where property is shown to be 
in medio, i.e., in the enjoyment of no one, 
the Court can hardly do wrong in taking 
possession. It is the common interest of all 
parties that the Court should prevent 
a scramble, andas noone seems to be in 
actual lawful enjoyment of the property no 
harm can be done to any one by taking it 
and preserving it for the benefit of the 
litigant who may prove successful. 

It is to be observed that the learned 
District Judge, while holding that the neces- 
sity or propriety of appointing a Receiver 
has not been made out to his satisfaction 
has given no reasons forhis conclusion. If 
he had found that any one of the parties 
was in exclusive possession of the wakf 
_ estate and was duly administering it, the 
position would have been different. On the 


particular facts of the case it appears to me, 


to be expedient thata Receiver should be 
appointed. In the result, therefore, the 
appeal must he allowed, the order of thé 
District Judge set aside, and a Receiver 
will be appointed, it beingleft to the dis- 
cretion ofthe Court below to select a suit- 
able person , for such appointment, The 
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when the Court appoints a mutwalli: asl 
have already stated I felt considerable doubt 
yesterday as to whether a claim of this 
nature was sufficient to justify a Court in 
appointing a Receiver in an interlocutory 
application and I confess that my doubts 
are not entirely dispelled. The grounds 
upon which® a Court in England and a 
Court in this country appoint Receivers 
are practically the same. Underthe Judi- 
cature Act of 1873, a Court can make such 
an appointment where it considers it just 
and convenient to do so, that is to say, you 
have the same words as appear in the C. 
P. C. in this country. T took the ‘opportun- 
ity last night and this morning of con- 
sulting, “Daniel's Chancery Practice " 
which deals exhaustively with the appoint- 
ment of Receivers by a Chancery Court and 
also “Kerron Receivers,” I have not been 
able to discover any case in which a Re- 
ceiver has been appointed in an inter- 
locutory application under circumstances 
In any way resembling the circumstances 
of this case, [ mean where the interest is 
of so shadowy a nature as in this case. 
There always seems to have been some 
actual interest in the property to be pro- 
tected to support such an appointment but 
my learned brother feels thatin the circum- 
stances of this case it is desirable that a 
Receiver should he appointed and as the 
learned District Judge in the Court below 
has left the matter in doubt as to whether 
the wakf property is without a custodian 
or not I think that we are justified under 
these circumstances in making the appoint- 
ment simply for the protectioñ of the pro- 
perty. Although still feeling the doubt 
which I do having regard to the nature of 
the plaintiff's claim I am not prepared to 
say that a Regeiver should not be appointed 
in this case anq I concur inethe order that 


costs of this appeal will abide the result ofe has been made. 


the suit. The hearing-fee is assessed at two 
gold mohurs. . 

Greaves, J.—I confess that I felt con- 
siderable doubt in the course of the argy- 
ment addressed to us as to whether the 
-plaintiff putting forward the claim which 
she puts in this caseis entitled to ask the 
Court in an interlocutory application to 
appoint a Receiver. Apartfrom the Rs. 12 
a month to which she is- entitled hy 
virtue of the wakfnama itself and which, it 
is hot suggested to us, is in arrear herin- 
terest seems to be merely a claim that she 
¿js entitled to a preferential consideration 


* Appeal allowed. 


Z. K. 


PRIVY COUNCIL, 
APPEAL FROM THE LaHore Hren Court’ 
February 19, 1925. ° 
Present:—Lord Shaw, Lord Carson, 
Sir John Edge, and Mr. Ameer Ali, 
NEKI AND OTHERS— APPELLANTS 


. versus 
CHHAJJU RAM AND ANOTHER— 


4 RESPONDENTS. 
Civil Procedure Code (Act V of 1908), ss. 109, 110— 


a 
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Deceee of High Court reversed on review—Judgment 
passed in review set aside by Privy Cowncil—Order dis- 
missing suit—Leave to appeal to Privy Cauncil against 
previous judgment of High Court—Appeal, whether 
competent. h 

A suit was decreed by the Trial Court, but was 
dismissed in appeal by a Division Bench of the Chief 
Court of the Punjab on 3rd November 1917. A 
review of the judgment of the CQief Court was, 
however, allowed and on llth December 1918, a 
different Bench of the same Court decreed the suit. 
Against the latter order the defendants went up in 


“ appeal to the Privy Council where it was held that 


the Bench who had allowed the application for review 
was not competent to hear a review and their Lord- 
shipg made the following orderon the appeal:— 
“ The decree of the Chief Court of the Punjab dated 
llth December 1918 ought to he Set aside, the decree 
of the Chief Court dated the 3rd November 1917 
restored and the suit dismissed with costs through- 
out.” The judgment of the Board was embodied in 
~an Order in Council. Subsequent to this the Chief 
Court of the Punjab granted leave to the plaintiffs 
to appeal to the Privy Council against the judgment 
of the 3rd November 1917, on the ground that the 
order of the Privy Council merely dealt with the 
competency of the review application and the legality 
of the order passed on review: - `. . 

Held, that the suit having been finally dismissed by 
the previous Order in Council there was no exist- 
ing suit in which an -appeal tothe Privy Council, 
in‘ any shape or form, could be held to be com- 
petent. 


`` Appealagainst the judgment and decree of 


the Lahore High Court (Mr. Justice Harri- 
son and Mr. Justice Zafar Ali), dated the 
lst June 1923, reported as 77 Ind. Cas. 869. 
Mr. J. M. Parikh, for the Appellants. 
Sir George Lowndes-and Mr. S. McNair, 
for the Respondents. 


ae JUDGMENT. 

Lord Shaw.—tThe view of their Lord- 
ships has been sufficiently expressed in the 
course of the discussion, 


This isan appeal in what to all intents ig 


and purposes is a non-existent suit. By a 
judgment of the Board, dated the 27th 
February 1922, their Lordships -agreed 


humbly to report to His Majesty that in, 


“their humble opinion this appeal ought 
to be allowed, that the decree of the Chief 
Court of the Punjab, dated the 11th Decem- 
ber 1918, ought to be set aside, the decree 
of the Chief Court, dated the 3rd November 
1917, restored, and the suit dismissed with 
costs throughovt.” That was not merely 
the shape of the judgment of this ‘Board; 
it was embodied as quoted in His Majesty’s 
‘order in Council, dated the 3rd March 1929. 
It is quite impossible that any Court in 
this country or in India can consider such 
a suit as an existing suit in which any order 
whatsoever can be made. The suit has 
been finally dismissed with costs, 


KULSUM BIBI v. MUHAMAD ISMAIL, 
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When the Court below in granting leave 
to appeal says that, “The order of the Privy’ 
Council merely dealt with the competency ` 


. of the review application and the legality 


of the orders passed,” their Lordships are 
not liable to accede to that view, having 
before them the actual text of the order 
dismissing the, suit with costs. It may be 
open to the appellants to make such an 
application as they may deem desirable 
to this Board to re-consider the judgment 
from which a citation has already been 
made. There may be considerations appli- 
cable to it which the “Board when such an 
application comes before it, will have to 
take into æ view in considering what are 
the rights of a person not appearing as a 
party before the Board to ask for leave to 
rectify those proceedings by- a. subsequent 
application. No pronouncement whatsoever _ 
is made upon that, but their Lordships, 
standing upon the.existing order of the 
Privy Council, are constrained to hold that 
there is no existing suit in which this appeal - 
in any shape or form can be held to be com- 
petent. . - 

The appeal will, therefore, be disallowed 
with costs. i 


Z.K. > Appeal disallowed. 
Solicitors for the Appellants.—Mr. E, 
Dalgado. 


Solicitors for the Respondents.—Messrs, 
T. L. Wilson & Co. : 


r 





ALLAHABAD HIGH COURT. 
FIRST APPEAL FROM ORDER No. 145 oF 
1924. ° 
May 11, 1925. « - 
Present:—Mr. Justice Sulaiman and Mr. 
Justice Daniels. 
Musammat KULSUM BIBI—Derenpant 
. e —ÀPPELLANT é 
= VETSUS A 
* MUHAMMAD ISMAIL AND orarrs— 
s PLAINTIFFS— RESPONDENTS. 

U. P. Land Revenue Act (III of 1901), ss. 118, 288 
(k)—Partition -proceedings pending in Revenue Court 
—Suit for partition of residential house, whether 
maintainable—Jurisdiction of Civil and. Revenue 
Courts. i TOENI MA 

A Revenue Court has no jurisdiction to partition a 
residenti 1 house. It can partition the site occupied 
by a house along with other land in a village. If in 
making a partition it is necessary to include in .the 
portion allotted to one co-sharer land occupied by a 
dwelling house or other building in possession of - 


` 


[89 I. O. 1925) 


another co-sharer, the latter can, under s. 118 of the 
Land Revenue Act, be allowed to retain the land with 
the building thereon on condition of his paying a 
reasonable ground rent to the co-sharer in whose 
portion the building may be included. 

A suit, therefore, for the partition of a residential 
house is cognizable by a Civil Court andis not 
barred by virtue of the fact that proceedings are 
pending in the Revenue Court for a perfect partition 
of the village in which the house is situated. . 

First appeal from an order of the District 
Judge, Ghazipur, dated the 4th Septem- 
ber 1924. 

Mr. Ks Verma, for the Appellant. 

Mr U. S. Bajpai, for the Respondents. 

JUDGMENT.—This is a defendant’s 
appeal arising out of a suit for possession of 
a certain share by partition of the house 
in dispute. At the time when the suit 
was instituted proceedings in the Revenue 
Court for a perfect partition of the village 
were pending. One of the pleas taken in 
the written statement was that the suit in 
‘view of the Revenue Court's partition pro~- 
ceedings wasnot maintainable. Thelearned 
Munsif dismissed the suit on the prelimi- 
nary ground that it was not maintainable, 


On appeal the learned District Judge has - 


taken a contrary view and has remanded 
the case. 

In our opinion the view taken by the 
lower Appellate Court is perfectly correct. 
The subject-matter of dispute in the civil 
suit is a residential house which is said to 
have belonged to the ancestor of the parties 
and in which the plaintiff claimed a defined 
share. The Revenue Court has no jurisdic- 
tion to partition a house, that is to say par- 
tition the buildings atall. It can partition 


the’site occupied by a house along with ° 


other land in a village. Of course if in 
making a partition it is necessary to include 
‘in the portion alfotted to one co-sharer the 
land occupted by a dwelling house or other 
- building in possession of another co-sharer, 
the latter can under s. 118 of the Land Reve- 
nue Act be allowed to retain it (the land) 
with the buildings thereon on conditicn of his 
paying a reasonable ground rent to the co-, 
sharer in whose portion it may be included. 
Itis, therefore, clear that the Revenue Court 
could not have partitioned the building 
itself and allotted the house to any particu- 
larco-sharer. All that can he done by the 
Revenue Court in partition proceedings is 
that if a house isin the occunation .0f one 
co-sharer and the site is allotted to another, 
it would be retained by the occupier of the 
house on payment of a rentto be fixed. 
This view is supported by the case of Multan 


UMAN SHANKAR SINGH V, MURLIDHAR, 
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Singh v. Pudhan Man Singh (1) decided by 

a Bench of which one of us was a member. 
The learned Vakil for the appellant has 


. contended before us that there was an agree- 


mént between the parties that the Revenue 
Court would allot to each co-sharer the 
house belongiag to that co sharer. There is, 
however, nothing on the record which sup- 
ports this contention. There does appear, 
however, from the partition proceedings, 
that there was an agreement that the sites 
of houses belonging to co-sharers would be 
allotted to the persons in whose possession 
they were. That, however, is quite a differ- 
ent thing from saying that there was an 
agreement that the buildings also would be 
partitioned by the Revenue Court. The 
appeal is accordingly dismissed with costs. 
Z. K. Appeal dismissed. 
(1) 84 Ind. Oas. 74; 22 A. L. J. 745; (1925) A.I. R, 
(A) 854; L. R. 5 A. 244 Rev. . 





OUDH JUDICIAL COMMIS- 
SIONER’S COURT. . 
CıvıL Revision No. 196 or 1924. 
March 9,1925. | 
Present:—Mr. Dalal, A. J. ©., and 
Mr. Wazir Hasan, A J.C. 
Thakur UMAN SHANKAR SINGH 
alias BACHAN SINGH—Derenpant 
—ÅPPLICANT 7 


. Versus 


Pandit MURLIDHAR—PuawtirFrF— 
. OPPOSITE PARTY. 

Legal Practitioners Act (XVIII of 1829), ss. 4, 28, 88 
—High Court Vakil enrolled as Pleader First Grade in 
Judicial Commissioner's Court, status ofS. 28, appli- 
cability of. 

The intention of s. 38 of the Legal Practitioners Act 
is to exempt persons possessed of the qualifications 

“mentioned therein from the provisions of the Act 
except some provisions enacted *by certain sections 
among which s. 28 is not included. [p.188, col. 2.] 

A person who is enrolled as a Vakil $f a High Court 
does not by being admitted asa Pleader of the First 
Grade in the Court of the Judigial Commissioner of 
Oundh cease to bea High Court Vakil, The provi- 
sions of s 28 ofthe Legal Practitioners Act do not 
apply to the case of such a person®[ibid.] e 

Section 4 of the Legal Practitioners Act merely 
prescribes the limitations under which a Vakil entered 
on the roll of a High Court under the Letters Patent 
constituting such Court can practise. It does not in' 
any manner detract from the status of a Vakil con- 
ferred on him by the fact that he has been entered as 
such on the rolls of a High Court ånd it is the status 
which s. 38 of the Act contempfates. [ibid.] 

Application for revision under s. 25, Pro- 


vincial Small Cause Courts Act, against 


“ai 


, Small Causes Courts Act, 
“come before us for decision on a reference 


188 
tite judgment and decree of the Officiat- 
ing, Subordinte Judge, Kheri, dated the 
17th September 1924. g : ; 
_ Mr. Radha Krishna, for the Applicant. 
: Mr. Moti Lal Saksena, for the Opposite 


Party. 

. JUDGMENT.—This is an application 
in, revision under s. 25 of the Provincial 
1887. It -has 


. made by the learned Judicial Commissioner 


_ under his order dated the 22nd January 


1925. The opposite party, Pandit Murli- 
dhar, is a Vakil of the High Court of 
Judicature at. Allahabad and was admitted 
and enrolled as such by that High Court. 
He was subsequently admitted as a Pleader 
of the First Grade by this Court under 
para. 267 (5) of the Oudh Civil Digest. 
The rules were framed in virtue of the 
authority conferred on this Court under 
s. 6 of the Legal Practitioners Act, 1879. His 
name appears in the roll of the First Grade 
Pleaders entitled to practise permanently 
in Oudh but he ordinarily practises in the 
District Courts of Kheri. 

The grounds of the application as stat- 
ed in it are fotirin number but only the 
first ground has been pressed and the rest 
have been abandoned.. That ground is as 
follows :— 

“Because there being no written agree- 
ment the suit is not maintainable.” 

The claim, out of which this application 
arises, was brought by the opposite party 
in the Court ofSmall Causes situate ate 
Kheri for the recovery of Rs. 235 as arrears 


of fees of the opposite party for the work | 


done by him in his professional capacity 
ih. several cases of the applicant. Part of 
the claim, that is Rs. 120 has been decreed 


. on the ground that it was a reasonable 


compensationfor the work done by the.oppo- 
site party in a cpiminal case and a sum of 
Rs. 105 has been decreed in his favour 
in respect ofsfees in several civil cases on 
the basis of an oral agreement between the 
opposite party and the applicant. The 
defence was that the agreement as to the 
amount of the fees for the services rendered 
by the opposite party not being in writing 
was invalid by virtue of the provision of 


` 5. 28 of the Legal Practitioners Act 1879. 


The Trial Court rejected this Gefence on 
the ground that that section didnot apply 
to the opposite party by reason of the pro- 
visions of s. 38 of the same Act. The argu- 
ment raised in the Court below was re- 
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iterated before us at the hearing òf this ap- 
plication and in support of it a decision of 
the-former Chief Court of the Punjab in the 
case of Madan Gopal v. Sheo Singh Rat (1) 
was cited. With all respect we are not 
prepared to follow the decision: in that case. 
We think that the view taken by the Court 
below is correct. 

Under, para. 267 (5), cl. III of the 
Oudh Civil Digest the opposite party was 
admitted as a Pleader of the First Grade 
in this Court by reason of his being a Vakil 
of the High Court of Judicature at AHah- 
abad. By heing so admitted he did not 
cease to he a Vakil of that Court. On the 
contrary, ethe fact that he was such a Vakil 
was the sine qua non of his admission as a 
First Grade Pleader. The intention ofs. 38 
of the Legal Practitioners Act is. to exempt 
persons possessed of the qualifications men- 
tioned therein from the provisions of the 
Act.except such provisions as are enacted 
by ss. 4, 5, 7,17, 27,32 and 36 ofthe Act. 
It will he noticed that among these sections 
s. 28 does not occur. It follows that the 
opposite party being a Vakil admitted and 
enrolled by a High Court under the Letters 
Patent by which that Court is constituted 
the provisions of s. 28 do not apply to him. 
The reasoning of the learned Judges of the 
Punjab Chief Court based on the provisions 
of s.4 ofthe Legal Practitioners Act does 
not commend itself tous. That section mere- 
ly prescribes the limitations under which a 
Vakil entered on the roll of a High Court 
under the Letters Patent consituting such 
Court can practise. It does notin any 
manner detract from his status of a Vakil 
conferred on him by the-fact that he has 
been entered as such on the roll of the High 
Court anditisthe status which s. 38 con- 
templates. f 

For the above reasons 
application with costs. 


Z. K. Application dismissed. 


» 
we dismiss this _ 


` (1) 54 P. R. 1881. 
7 . 
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BOMBAY HIGH COURT. 
Ssconp CIVIL APPBAL No. 273 or 1924. 
February 19, 1925. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Goyajee. 
VISHVANATH BHIVA RAUL-—PLAINTIFE 
ane 


KN VITHU—Darenvant 


—RESPONDENT. 

Jiaitakion ¿ict (IX of 1908), Sch. I, Arts. 134, L4S— 
Mortgage—Sale of mortgaged property by mortgagee— 
Transfereetaking with notice of mortgage—Redemp- 
tion, suit _for—Limitation. 

A suit by a mortgagor to redeem mortgaged pro- 
perty which has been sold by thé mortgagee to a 
third person, the latter having notice of the plaintiff's 
mortgage, is governed by Art. 148 and ot by Art. 
134 of.Sch, I to the Limitation Act. 


Second appeal from the decision of the 
Assistant Judge, Poona, in Appeal No. 198 
of 1922, reversing a- decree of the Subordi- 
nate. Judge, Baramati, in Civil Suit No. 6 
‘of 1921. 

Mr. G. N. Thakor (with him Mr. K. V. 
Joshi), for the Appellant. 

Mr. W. B. Pradhan, for the Respondent. 


JSUDGMENT.—The plaintiff sued to 
redéem and recover possession of the plaint 
land. from the defendant. The plaintiff 
claimed through one Chimabai, who mort- 
gaged the suit property to one Ganu for 
Rs. 75 on June 2, 1896, with possession. 
On May 5, 1902, Gani assigned his mort- 
gage rights to one Yamunabai kom Lax- 
man for Rs. 125. Yamunabai sold the pro- 
perty on July 7, 1906, to one Shankar Lax- 
man for Rs. 300,” The document purport- 
ed tobe a sale-deed, but contained this 
clausé: ‘I have given in your custody for 
keeping them with you the documents that 
I have regarding the said house.” Those 
documents „included the assignment of the 
mortgage rights given by Ganu to Yamuna- 
bai. Shankar, therefore, knew that the 
owner was only a mortgagee. On September 
21, 1907, ‘Shankar sold the plaint property 
to the present defendant for Rs. 400. That 
document contained the following clause = 
“The said property was in the vahivit of 
Yamunabai by right of the assignment deed 
of May 6, 1902. She sold it to me for 
Rs. 300 on July 7, 1906, and passed to 
me a registered sale-deed for it. Before 
that Yamunabai-was in vahivat of the said 
property. Since we purchased it from her 
it “was in our vahivat and we have sold it to 
you.” Atthe end of the document it is 
stated as follows: “I have given ‘into your 


. VISHVAN ATH v. TUKARAM, 
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f 


custody for keeping them the assignmént 
deed of the said house, the possessory 
mortgage- deed and the sale-deed passed by 
. Yamunabai.” 

The. defendant sought the protection of 
Art. 134 of the Indian Limitation Act. The 
Trial Court said :— E 

“ Where the transferor is a mortgagee and 
the transferee has notice -of that fact, in 
such a case Art. 134 has no application at 
all and the suit against the transferee 
would come within Art. 148 [see Taramiya 
v. Shibelisahib (1).] ‘When a transferee for 
value from a mortgagee seeks the protec- 
tion of Art. 134, he must be a person who 
purchases that which is de facto a mortgage 
upon the representation made to him and 
in the belief that it is nota mortgage but 
an absolute sale title.’ ” 

Those are the words of Sir Charles Sargent 
in Pandu v. Vithu (2). The Judge continu- 

ed:— 

“ In other words he must have reasonable 
grounds for believing, and must believe, 
that his alienor had the power to convey 
an absolute interest and not merely the 
interest of a mortgagee.” 

Accordingly the J udge passed a redemp- 
tion decree in favour ofthe plaintiff: In 
appeal the Judge said :— ` 

“I am unable to concur in the opinion 
of the Second Class Subordinate Judge 
that Art. 184 does not apply where the 
transferee has notice that his transfer of 
title is that ofa mortgagee and not of dn 
eowner.”. 

He relied upon the decision in Yesu 


e Ramji v. Balkrishna Lakshman (3); but that 


case was considered in Pandu v. Vithu (2). 
In Keshav v. Gafurkhan (4), also referred 
to by the Judge, the purchaser only be- 
came aware five or six months after his 

purchase that his transferor was a mortgagee, 
“ond the judgment of the High Court must 
be considered with regard to that fact. As 
the Judge considered that tlee defendant 
-bad acquired a complete title to the house 
in suit under Art. 134, and the plaintiff 
had no right to redeem, the plaintiff's suit 
was dismissed with costs. ° 

We think on the facts of this case, and 
especially on the finding ofthe Appellate 
Judge, that the defendant had constructive 


(1) 57 Ind. Gas. 568; 22 Bom. L. R. 802; 44 B. 614. 
(2) 19 B. 140 at p. 144; 10 Ind. Deo. KO s) 95. 
(3) 15 B. 583; 8 Ind. Dec. (x.* s) 3 

2 67 Ind. Cas. 308; 24 Bom. E 319; (1922) A. L 
R. B.) 234; 46 B. 903. 
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notice of the previous transactions relating 
to the plaint house, that he cannot take 
advantage of the provisions of Art. 134 of 
the Indian Limitation Act. We think the 
proper view to take of this case is, that, 
in spite of the sale-deed, first Shankar and 
then defendant, were tramsferees of the 
mortgagee’s rights. In that case the decision 
of this Court in Taramiya v. Shibelisaheb 
(1) will apply, and the plaintiff will be 
entitled to redeem the property from the 
possession of the defendant. 

We, therefore, allow the appeal and re- 
store the decree of the Trial Court. Six 
months are allowed to the plaintiff for re- 
demption, to run from the time the proceed- 
ings reach the Trial Court. 

The plaintiff will be entitled to his costs 
in this Court and in the Court below. 

Z. K. Appeal allowed. 


CALCUTTA HIGH COURT. 

APPEALS FROM APPELLATE DROREES Nos, 

2065 To 2071 or 1922. 
February 5, 1925, 

Present :—Mr. Justice Suhrawardy and 

Mr. Justice Cuming. : 
` RAM SUNDAR DAS AND OTHERS— DEFEND- 
. Mas Ta 


BAM SUNDAR DAS v. SATINDRA MOHAN TAGORE. 


[89 I. C. 1925} 

JUDGMENT.—These seven appeals 
are by the tenants. Appeals Nos. 2065, 
2066 and 2067 raise questions similar -to 
those that were urged in Second Appeal 
No. 287 of 1922, In view of our judgment 
in that case these appeals fail and are dis- 
missed with costs, one gold mohwrin each 
case, 

In the next group of Appeals (Nos. 2068 to’ 
2071) the question raised is that the learned 
Special Judge was not legally justified in 
enhancing the rent of the tenants pnder. 
s.7, Bengal Tenancy Act. The finding of 
the learned Judge is that the plaintiff has 
failed to prove the existence of a customary 
rate payable by persons holding similar 
tenures in the vicinity, and hence the plaint- 
iff cannot claim any enhancement under 


. the provisions of sub-s. (1) of 5.7, He must, 


therefore, make out a case for enhancement 
which appears to be fair and equitable. 
This observation shows that the plaintiff 
having failed to establish the existence of: 
a customary rate the Court is to proceed 
under sub-s, (2) ofs. 7to determine the limit 
upto which the enhancement is judged to be 
fair and. equitable by the Court. This view 
is wrong in law as has been held in the 
case of Jogesh Chandra Roy v. Izzat Ali 
(1) following the case of Midnapore 
Zemindari Co. v. Sridhar Mahata (2). 
Before a Court can take. action under 
sub-s. (2) it must be definitely found that 
no customary rate exists. The finding 
that the plaintiff has failed to prove the 


SATINDRA MOHAN TAGORE AND OTHERS customary rate is not sufficient to give 


—~ PLAINTIFFS— RESPONDENTS. 


jurisdiction to the Court to proceed to 


Bengal Tenancy Act (VIII of 1885), ss. 7, 109—Hn-~» determine to what extent the rent should 


hancement of rent—Oustomary rate—Jur isdiction to 
settle rent—Second appeal. 

Before a Court can take action under s. 7 (2), Bengal 
Tenancy Act,it must be definitely found that no 
customary rate of rent exists. The mere fact that the 
landlord fails to prove the customary rate does not 
entitle the Court tg proceed under that sub-sectior® 
[p. 190, col, 2.] 

Jog esh Changra Roy v. Izzat Ali, 85 Ind. Cas. 97; 40 
©. L. ye 585; (1925) A. I. R. (0) 454, relied on. 

Section 109; Bengal Tenancy Act, does not apply 
where the question erelates to the competency of a 
Court to settle rent. A second apne lies against a 
@ecision in such a gase. [p. 191, co 

Appeuls against the decrees 2 the Special 
Judge, Tipperah, dated the 29th of April 
1922, reversing those of the Assistant Settle- 
ment Officer, Chandpur, dated #he 29th of 
September 1920. 

Messrs. Mohendra Nath Roy and Upendra 
Kumar Roy, for tle Appellants. 

Babu Hiralal CGhakravarti, for the Re- 


spondents, 


be enhanced under cl. (2).. We accord- 
ingly think that the judgment of the lower 
Appellate Court is wrong“and on this point 
it must be set aside, Several ther ques- 
tions in connection with the’ mode of en- 
hancement adopted by the learned Judge 
have been raised and in view of what we 
hold on thefirst question, namely, that on 
the finding arrived at by the learned Judge 
“he ig not entitled to enhance the rent of the 
appellant, the other questions do not arise 
and. need not be considered. 

The respondent landlord urges by way ofa 
preliminary objection that in cases like the 
present no appeals lie presumably under 
s. 109-A. That section bars an appeal to 


of, 85 Ind. Cas. 97; 40 0. L. J. 585; (1995) A. L R. 


WI a Ind. Cas, 775; 49 O. 866; 36 O. L. J. 96; (1923) 
A.L R. (G,) 152, 


£89 I. 0. 1925) 
this Court against a decision settling rent. 
In Second Appeal No. 287 of 1922 we have 
held that that portion of the decision of the 
lower Appellate Court which fixes the rent 
payable by the tenant is not appealable; 
and if the question raised in these appeals 
was only as to the amount of the rent fixed 
by the Court below the appeals would 
have beenincompetent. But in these cases 
the question raised is beyond the purview 
of cl. (3) of s. 109, Bengal Tenancy Act, The 
question raised relates to the competency 
of the Court to settle rent which is very 
different from a decision setting the rent. 
We think that the appeals lie in these 
cases ; and this question has always been 
considered in second appeals as will be 
apparent from the ruling already referred 
to. 

The result is that Second Appeals Nos. 
2068 to 2071 of 1922 are allowed, the decrees 
of the Special Judge allowing enhanced rent 
in cases of khatians involved in these ap- 
peals will be set aside with costs one gold 
mohur in each case. 


Z. K. Appeals allowed in pt2. 





BOMBAY HIGH COURT. 
Szconp Civic APPEAL No. 550 or 1923. 
February 19, 1925. 

Present :--Sir Norman Macleod, Kr., Chief 
Justice, and Mr, Justice Coyajee. 
KESHAV KRISHNA KULKARNI AND 
OTHERS—DEFENDANTS—A PPELLANTS 


o VETSUS 
SHANKAR MAHADEV KULKARNI— 
PLAIyTIFF— RESPONDENT, 

Easements Act (V of 1882), s. 18—Hasement-- 
Customary right, proof of—-Trees overhanging 
neighbour's land—Right, whether can be acquired. 

An easement permitting trees belonging to the 
dominant owner to overhang the servient tenement 
cannot be acquired by prescription, norcan such a 
right be proved to exist by local custom underes, 18 
of the Easements Act. [p. 193, col. 1.] 

A customary right must be both ancient and 
invariable. The mere fact that afew persons choose 
to tolerate their neighbour’s palms overhanging 
their houses would not establish a custom binding on 
all the others. [ibid.] E 

Second appeal from the decision of the 
First Class Subordinate Judge at Ratnagiri, 
in Appeal No. 45 of 1922, confirming a 
decree of the Subordinate Judgeat Malvan, 


in Suit No. 177 of 1919. 


KESHAV KRISHHAN KULKARNI V. SHANKAR MAHADEV KULKARNI. 


ia’ 
Mr. A. G. Desai, for the Appellants. * 
Mr. S. Y. Abhyankar, for the Respond- 


ent. 

JUDGMENT.—The plaintiff sued to 
obtain a permanent injunction ordering the 
defendants to see that the two palm trees 
and the jaqk-fruit tree growing in ‘the 
defendants’ land, or their leaves or any 
portion of them did not overhang either the 
plaintiff's house or land, and to obtain an 
order that these trees should be cut down 
by the defendants at their expense and 
that in default the plaintiff should beeal- 
lowed to doso at the expense of the defend- - 
ants, also for damages and costs. 

The defendants raised many contentions 
in their written statement. The principal 
issues raised on the pleadings were :— 

(1) Is the plaintiff entitled to have the 
defendants’ palms and jack-tree (Nos. 1 to 
3 in the map-Ex. 18) removed ? 

(3) Is the plaintiff estopped from asking 
for the .removal of the palms and jack- 
tree ? 

(4) Is the suit barred by limitation? 

(5) Have the defendants any and what 
rights of easement with regard to the palms? 

The Trial Judge held that the plaintiff 
was entitled to have such portions of defend- 
ants’ palm and jack-fruit tree cut as 
overhung his property; that the plaintiff 
was not estopped from asking for the re- 
. moval of the palms, and that as to the 
jack-fruit tree the question of estoppel did 
not arise; that the suit was not barred by 
«limitation ; and that the defendants had 
no rights of easement whatever. eAccording- 
ely he directed the defendants to remove 
and cut off those portions of the two palms 
and one jack-fruit tree which overhung 
plaintiff's land, failing which plaintiff was 
at liberty tocft them down at defendants’ 
gosts through Court He awarded no dama- 
ges to plaintiff but allowed proportionate 

` costs against defendants, 

In appeal the principal issues were :— 

(3) Whether issue No. 5 framed in the 

* lower Court is not comprehensive and does 
not include the right of customary ease 
ment claimed by the defendants ? 

(4) Whether the easements claimed by 
the defendants are proved ? 

(5) Whether plaintiff is entitled to have 
the two palmsand one jack-tree cut so far 
as they overhung plaintiff's site and house ? 

The Judge held on issue No. 3 that issue 
No. 5 inthe Trial Court was sufficiently 
comprehensive so as to include the custom- 
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ary easement set up by defendants. On 
issue No. 4 the Judge held that the ease- 
ments claimed by the defendants were not 
proved, and on issue No. 5, that the plaint- 
iff was entitled to have the two palms and 
one jack-fruit tree cut so far as they 
overhung plaintiff's site and house. 

It has been argued in appeal before us 
that the defendant was entitled to an ease- 
ment by local custom by which his neigh- 
bour was bound to suffer his land to be 
overhung by the defendant's trees. 

In Hari Krishna Joshi v, Shankar Vithal 
(D? this Court decided that the private 
nuisance caused by the overhanging boughs 
belonging to the trees of one neighbour 
to the owner of theland over which the 
boughs were overhanging did not create a 
“ right " within the definition of ‘easement’ 
in the Indian Hasements Act, nor did the 
convenience to the owner of the tree, always 
changing in extent and position of space, 
become at any time so determinate that it 
could ‘by any length of time be held to 
be enjoyed as “of right”, a matter essen- 
tial under s. 15 of that Act. In the judg- 
ment of Mr. Justice Jardine the whole law 
on the subject was carefully considered. 
The question whether such an easement 
was recognised by the rules of Hindu 
Jurisprudence was discussed, and the prin- 
ciples applied in such cases by the Courts 


in England explained. There is no reason - 


why weshould differ from the conclusion 
arrived atin that judgment, that there can 
be no such easement as is claimed in this 
case which can be acquired by prescription.” 
lt is corftended, however, that although 
such an easement cannot be acquired bye 
prescription, it can be acquired by local 
custom, The same question arose in 
Vishnu Jagannath Joshi v. Yasudeo Raghu- 
nath Oka (2), where the plaintiff claimed 
the same relief as the plaintiff in this suite 
Before the Appéal Court it was argued that 
- the defendapts should have been allowed to 
prove the alleged custom as to his right 
to retain the trees overhanging the plain- 
tifs land. Shah; J., said (page 828*) :— 
“As to the first point I have no hesita- 
tion in* disallowing the appellaut’s conten- 
tion. Jt is clear on the authorities, and 
for the purpose of this point it is not dis- 
puted before us, that the plaimxtiffhas the 
right to cut off those portions of the trees 
(1) 19 B. 420; 10 Ind. Dec. (x. s.) 284. 
(2) 47 Ind. Cas. 629; 20 Bom. L. R. 826; 43 B. 164. 
*Page of 20 Bom, L, R.—[Ed.] 
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which overhang his land. This right is 
recognized in Lemmon v. Webb (3); Hari 
Krishna Joshi v. Shankar Vithal (1), and 
Lakshmi Narain Banerjee v. Tara Prosanna 
Banerjee (4)...As regards the alleged custom, 
the defendant described the custom in the 
written statement in these terms: ‘No 
owner of plantation canmake a complaint 
against another owner even if these trees 
grow in any direction in the air. There is 
a vahivat (custom) to this effect, in our pro- 
vince continuing for over thousands of years’. 
When the issues were framed, there was 
no specific issue raised as to this custom. 
After the hearing of the suit com- 
menced, an application was made on No- 
vember 29, 1915, in which the defendant 
requested the Court to raise the issue as 
to custom in these terms: ‘Does defendant 
prove that there is a custom in the village 
‘not to complain against overhanging of 
cocoanut trees over every neighbour's land?’ 
The Trial Court disallowed the application 
of the defendant for this issue and the 
evidence relating to it. Itis urged before 
us that the Trial Court should have allow- 
ed the defendant an opportunity of proving 
this custom. Having regard to the terms 
of the issue it seems to me that the Trial 
Court was right in disallowing the defend- 
ants application. As stated in the written 
statement and as indicated in the proposed 
issue there isa custom in the village not 
to complain against the overhanging of 
cocoanut trees over neighbour's lands, It 
seems tome that such acustom would not 
be reasonable and cannot be pleaded. In 
effect it amounts to a pleathat a person 
whose right to land is infringed cannot 
sue in respect of that infringement. Apéart 
from the form in which the alleged custom 
is stated by the defendarft it seems to me 
that in substance it is indefinite and vague; 
and, in my opinion, it will Serve no useful 
purpose to direct at this stage an inquiry 
as to custom, which, as stated by the de- 
fendant, dees not appear to be either 
reasonable or definite. In this view of the 
“vase it is not necessary to consider Mr. 
Gokhale’s argument on behalf of the re- 
spondent that there could be no customary 
easement in respect of the right to over- 
hang the trees on a neighbour's land as 
such a right is not an easement within: 
the meaning of the definition of ‘ easement’ 

(8) (1895) A. C. 1; 64 L. J. Oh. 205; 11 R, 116; 71 L. 


T. 647; 59 J. P. 564. 
(4) 31 O. 944; 8 C. W, N. 710. 


(89 E, O. 1925] 
under the Indian Easements Act. I express 
no opinion on the general’ question as to 
whether the right to retain the trees over- 
hanging the neighbour's land is a customary 
easement within the meaning of s. 18 ofthe 
Indian Easements Act.” 

Although Hari Krishna Jt oshi v. Shankar 
Vithal (1), was referred to on the question 

_whether the plaintiff had aright to cut off 
those. portions of the trees which overhung 
his land, the learned Judges avoided decid- 
ing whether there can “be such a cus-, 
tomary easement within the meaning of 
s. 18 of the Indian Easements Act as was 
claimed-by the defendants in the case before 
them. But itseems to us that the deci- 
sion’ in Hari Krishna Joshi v. Shankar 
Vithal (1) is sufficient ‘authority for 
deciding that there can be'no such ease- 
ment, as is claimed in this case within the. 
meaning of that term in the Indian Ease- 
ments Act, and if there can be no such 
easement, then such a right cannot be prov- 
ed to exist by local custom under s. 18 of 
the Indian Easements Act. We think the 
lower Appellate Judge was right in saying 
that the-custom seb up was too vague and 
indefinite. It was neither ancient nor in- 

- variable. Besides if a few persons chose to 
tolerate their neighbour's palms overhang- 
ing their houses, such act could not establish 
a custom binding on all the others. 

The. result must be that the appeal is dis- 
missed atid the decree passed by lower 
‘Appellate Court confirmed. 


The appellant objected to the terms of + 


the. decree, but it is difficult to see. how 
the plaintiff's right could be protected by, 
any other order. ‘lhe plaintiff is entitled * 
to cut off such portion of his neighbour's 
trees as overhang his land, and the decree 
allows the, defendant to- cut off those por- 
tions of- ‘the ¿wo palms_and:one jack-fruit 
tree which-overhang tlie ‘plaintiffs’ land be- 
fore the plaintiff exercises his own rights in 
the matter. 
Respondent’ No. 1 will get his costs of 
. the appeal. ` . 
HK. Appeal ‘disnvissed. 
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CALCUTTA HIGH COURT! 
APPEAL FROM APPELLATA DECREE 
` No. 143 or 1923. 
May 13, 1925. 
Present:—Mr. Justice Suhrawardy and 
Mr. Justice Duval. 
Str WASIR ALI MIRZA, Nawab 
Bahadur or MURSHIDABAD— 
DEFENDANT—APPELLANT ` 
: VETSUS 
SARADINDU NARAIN RAI 
AND OTHERS—PLAINTIFFS— 
j RESPONDENTS. ` “te 
Estates Partition Act(V B.C. of 1897), ss. 94, 119 
--Limitation Act (IX of 1908), Sek. I, Art. l4— 
Partition--Order of Collector refusing’ to give posses- 
ston, nature of—Suit to recover possession, whether 
barr ed-—Limitation. 


Section 91 of the Estates Partition Act contem- - 


plates the procedure to be followed by the: Collec- 
tor in giving possession of separate estates allotted. 
to several proprietors after a proposed partition has 
been contirmed by higher authorities. [p. 194, col. 2.] 

An order of the Collector refusing to give “posses- 
sion ofa disputed chuck -to a party. to- whom it has 
been allotted doces not fall within the purview of 
s. 94 of the Estates Partition Act. [ibid] 

There is nothing in law which takes away the. 
ordinary right of a person to institute a suit in à Civil, 
Court to recover what was allotted to him on partition.’ 


[ibid.] 


In order to fall within the purview of Art. L4 of 
Sch. I to the Limitation Act,an order must be’ one 
which the Officer is empowered under the law ` 
to pass and which would be effective unless set aside, 
and which is an order which under the. ordinary law is 
liable to be set aside by a suit in the Civil Court, 
{ibid.] 


Appeal against a decree of the District 
Judge, “Mursbidabad, dated the 12th 
August 1922, affirming that of the Munsif,; 
First Court, Kandi, dated - the 10th June 
1921. 

Mr. Amarendra Nath Bose and Babu 
Sures Chandra Mukherjee, for the Appel- ` 
lant. s À 

Mr. Gunada Charan Sen (fot Babu Jogesh 


“Chandra Roy) and Babus Anilendra Nath. . l 


Roy Chowdhury, for the Respondents. 


JUDGMENT.—This appeal is by the 
defendant. It arises out ef a suit brought j 
for declaration of thé plaintifis’ title to ‘the 
chuck in suit and for recovery of passession” 


- thereof. Both the Courts below have found 


against the defendant and in this appeal 
three points have been raised. The frst is” 
that on a “proper construction of the sole- 
nama between the parties it’ ought ‘to have_ 
been held that this lang’ Was outside the 
partition and was the property of the de- 
fendant. The chuck in question appears 
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to he resumed chakran land appertaining 
to Mouza Bistupur, a mouza held separate- 
ly by the defendant. But in the finally 
` published Record of Rights it was recorded 
as apart of the joint muuzus, In 1910 the 
defendant applied to the Collector for pat ti- 
tion of the mouzas held jomt under J'ouzis 
Nos. 253 and 254 under the Estates Partition 
Act. In 1915 a solenama was filed settling 
the terms of the partition between the par- 
ties and under tuat partition the mouza 
containing’ the chuck in suit fell to the 
plaintitis, The solenama was in these terms: 
t Thè chucks within the mouzas which the 
opposite party shall get under the terms of 
this solenama, as appertaining to Touzi No. 


204 definitely included within Touzi No. 253 | 


under the Survey and Settlement of the Re- 
cord of Rights shall remain included with- 
in Touzi No. 253 and the petitioner, the 
Nawab Bahadur of Murshidabad, shall re- 
main in the ownership and possession 
thereof as before and the chucks within the 
mougas, which the petitioner Nawab Baha- 
dur of Murshidabad is to get as appertaining 
to Touzt No. 253, which have been definitely 
‘included by the Survey and Settlement in 
the Record of Rights in Touzi No. 254, shall 
be owned and possessed by the opposite party 
and they shall remain included within Tuuzi 
No, 254.” On this the plaintitis’ case is 
that whatever may be the origin of this 
‘chuck, it being included in Settlement and 
RecordofRights in Mouzas Santoshpur and 
` Makadia, it will fall into their share even 
though it strictly belongs as chakran land 
to Mouza Bistupur, a mouza even before 
partition solély possessed by the Nawab 
Bahadur of Murshidabad. We hold that 
this is the proper construction of the docu- 
ment. Itis perfectly clear for the purpose 
of partition that the parties regognized the 
Settlement and Record of Rights as tinal as 
to the division of land and that may result 
in a chuck appert&ining toa mouza, but 
„Situated: in another, changing ownership 
by virtue of the partition. We find this 
point, therefore, against the appellant. 

' The second point'is that the present suit 
is barred under s,119 of the Estates Parti- 
tion Act (V of 1897). Itis argued that the 
order is based on the fact that in 1916, 
aiter the defendant secured a rent decree 
against the tenants inspite of the plaintitis’ 
‘objection, the plaintitis applied to the 
Collector to give eftect to the partition 

- made by him and to*give them possession 
-ot the disputed chuck, The Collector, how- 
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ever, refused the plaintifs’ application. It 
is argued that this order of thé Collector 
was passed under s. 94 of the Estates Parti- 
tion Act and, therefore; under s, 119 no suit 
lies to challenge-it. In our judgment the 
order was, not passed under s. 94 which 
contemplates the procedure to be followed 
by the Collector in giving possession of 
separateestates allotted-to several proprietors 
after the proposed partition has beén con- 
firmed by higher authorities. It is difficult 
to discover under what provision of the 
law the order of the Collector was passed, ` 
because the partition proceedings came to 
an end in 1915. In 1916 the plaintiffs went 
to the Collegior as the officer who had made 
the partition and asked for possession and 
for giving effect to the partition. .There 
is nothing in law which .lakes away the 


. ordinary right of a person to institute a suit 


in the Civil Court to recover what was allot- 
ted to him on partition. 

The third point urged is that the suit is 
barred under Art. 14 of the Limitation Act. 
The order of the Collector was passed in 
1915 and the present suit having been in- 
stituted in 1921, it is contended that the 
suit is barred as being brought more than 
one year after the. order of the Collector. 
This contention also is not sound. The 
order under Art. 14 must be such an order 
which the officer is empowered under the 
law to pass and which would he effective 
unless set aside, and which further is an 
order which.under the ordinary law is liable 
ko be set aside by a suitin the Civil Court. 

eference in this connection may be made 
to the cases of Maqbul Ahmad v. Hara Go- 
inda Kalal (1) and Balvant kam Chandrav, 
Secretary of State for India(2). The learned 
Advocate for the appellant ig not consistent 
in arguing this point for he originally con- 
tended thatthe order of the Colléctor was 
mot assailable in the Civil Court. As: we 
have observed the order passed by the Col- 
lector is hot under any special provision of 
the law.and is not-such an order which 
cannot -be questioned in a Civil Court. 

All the points having failed, this appeal. 
is dismissed with costs. 

Z. K, . 

(1) 8 ŒL: J. 470. 
(2) 29 B. 480; 7 Bom. L. R. 497, 


Appeal dismissed. 
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‘application was t 
“behalf of the judgment-debtor apparently , 
_ under the provision of O, XXL r. 


i [89 I. 0. 1928] 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE ORDERS Nos. 254 
. AND 255' or 1924. 
May 13, 1925. 
Present:—Mr. Justice Das and 
Mr. Justice Adami. 
SADHO SARAN PANDE— 
APPELLANT 
Versus 
E EENT SUBHADRA 
RESPONDENTS. 
Civil Procedure Code (Act V of'1908),s. 11, O: XXI, 
. r. 2—-Hxecution of decree—Certification, aoplication 
for, by judgment-debtor, dismissal of—Application by 
decree-holdzr, whether maintainable—Res judicata -~- 
Joint decree—Decree-holder, one, water can certify 
satisfaction of entire, decree. 
Where an application made by a sad sak debtor 





. under para. 2ofr.2 af O. XXI of the O.P. O. for 
, certification of a payment made by him to the decres- 


holder in satisfaction of the decree is dismissed, 
there is nothing to prevent ‘the decree-holder hiniself 
from certifying the payment to the Court under 
para, 1 of r..2 of O.XXI. The order dismissing the 
judgment-debtor’s. application does not operate as 
res judicata in such a casa. [p. 195, col. 2.) 

It is not open to one of two joint holders of a 
decres to certify ‘satisfaction’ of the whole decree so 
as to bind the other decree-holder. But a joint 
decree-holder may certify satisfaction in respect of his 
own interest in the decree. [p. 195, col. 2; p. 19d, col. 1} 

Tamman Singh v. Lachhmin Kunwari, 26 A. 3i8 an1 
Umrao ce v. Mukhtar ‘Beg, 74 Ind. Cas. 637; 45 A. 
. J. 308; (1923) A. I. R. (A.) 494, referred to, 
In M. A. No. 254 op 1924. 

Appeal on. an order of the District 
Judge, Saran, dated the 25th August 1924, 
reversing that of the Munsif, Chapra, dated 
“the 30th June 1924. > 

‘In M. A. No. 255 or 1924, 
Appeal from an order of the District” 
Judge, Saran, dated the 25th August 1924,. 
confirming that of the Munsif, ‘Chapra,° 
dated the ‘10th May 1924. 


Mr. Sirvanandan Rai, for the Appellant in 
- both, 


Messrs. H ardeshwar -Prasad Sinha and 


Rajeshwar Prasad, for the WADON SAN ine 


both, f 
JUDGMENT. 
M. A. No. 254 or 1924. 

- Das, J.—This appeal is directed against 
the order of the learned District Judge of 
Saran, dated the 25th August 1924, by which 
he refused an application by one of the 
decree-holders under the provision of O. 
XXI, r. 2, para. 1 of the C. P, O 

Sona Kuerand Subhadra Koer recovered 


“a decree for costs against the appellant. 


The decree-holders took out execution. An 
thereupon’ presented on 


2, para, 


SADHO SARAN PANDE 1, SÜBHAÖRA. 


‘and 
. satisfaction. 
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2 of the Code. He alleged that He had 
paid the entire decretal “amount to Sona 
Kuer and he applied that the payment be 
certified. ‘His application was supported 
by a petition of Sona Koer ; but it appears 
that the Court of first instance thought 
that the application was not a bona fide 
one and .dismissed it on the l0th of May 
1924. On the 5th June 1924 the judg- 
ment-debtor preferred an appeal to the 
Court of the District Judge of Saran. On 
the 28th June 1924 Sora Koer herself pre- 
sented an application which has given’rise 
to: these proceedings by which ‘she certi- 
fied the payment alleged to have been, 
made to her and asked ‘the Court to record 
the payment. She gave evidence in support 
of her application and the learned Munsif 
accepting her story allowed her petition . 
dismissed the execution ‘case -on full 
Thereupon Subhadra Koer 
appealed to the District Judge of Saran, 
and the learned Judge has taken, the 
view first, that the order of the 10th May 
1924 operated as res judicata thereby put- 
ting an effectual bar on the right of the > 
Court to give-any effective ‘relief to the 


-judgment-debtor, and secondly that it was 


not open to a ‘joint decree-holder to give 
a valid discharge to the jadgment-debtor. 
In these circumstances he allowed’ the’ 
appeal and dismissed the application of 
Sonar Koer.. The judgment-debtor being 
the party aggrieved, now appeals to this 
Court, 

In my opinion ies order of the 10th 
May 1924 does not operate astres judicata. 
That order was passed on the application 
of the judgement debtor apparently under 
O. XXI, ro 2,- para. 2-of.the ©. P. 0. 
There was une to prevent the decree- 
holders theniselves from certifying the 
payment to the Court and this is exactly 
what was done by Sonar Moer on the. 23th 
June 1924, | 

In regard to the other question raised 
by the learned District Judge, 1 entirely. 
agree with his view that it ‘is not open 
to one -of two joint holders of a :decree 
to certify -satisfaction of the whole. decree 
so as to bind the other decree-holder. It 
‘is not necessary> for me to deal with this 
point at length; ib is sufficient for me to 
refer to Tamman Singh v. Lachhmin Kun- : 
wart (1) and Umrao Beg: V. Mukhtar Beg (2). 


' (1) 26 A. 318. 
(2) 74 Ind. Cas, 687; 45 A. 401; 


MALT, 308; (1928) 
ALR. (A) 494, 
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But tab the same time I am of opinion 
that a joint decree-holder may certify satis- 
faction in respect of hisown interest therein. 
This point is not dealt with in the judg- 
ment ofthe lower Appellate Court. There 
is no injustice in passing an order of this 
nature as Sona Kuer is bound by her own 
admission that she has received the entire 
deécretal amount. Subhadra Koer is only 
entitled to her share of the decretal amount 
and: she is entitled to execute her decree 
to that extent. There is no reason to put 
heria a better position than that. This 
view is supported by the decisions to which 
I have referred. 

The. result is that we vary the order 
passed. by the Court below by directing 
that the payment made to Sona Kuer be 
recorded and that Subhadra Koer be 
allowed to execute the decree to the extent 
of her-half share therein. 

There will be no order for costs. ` 

A. No. 255 or 1924. 

The appellant does not desire to proceed 
with this appeal which is dismissed. 

Adami, J.—I agree. . 

z. K. Order-varied in Appeal No. 254. 

Appeal No. 255 dismissed, 





-« BOMBAY HIGH COURT. 
Second CrvıL APPEAL No. 255 or 1924. 
February 27, 1925. 

Present :—Sit Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Coyajee. 
KISAN TUKARAM TAKLE—Derenpant 

—APPELLANT 
versus 
BAPU TUKARAM ‘GHADLING 
— RESPONDENT. 

-Hindu Law--SuccesS%ion—Daughters, whether take 
us tenants-in-common or joint tenants—Survivor ‘ship. 

Under the Hinfu Law applicable in the. Bombay 
Presidency daughters inheriting from their father 
take an absolute interest, and if there is no division, 
they take as tenants-in-common and not as joint 
tenants, There is no question of survivorship in such 
a Case, 

Second ‘appeal fromm the decision of the 
District Judge, Ahmednagar, in Appeal 
No. 22 of 1928, reversing that, of the 
Subordinate Judge at Jamkhed, in Civil 
Suit No. 144 of 1921, 

“Mr. Y. N. Nadkargi, for the Appellants. 

Mr. G. P, Murdeshwar, for the Respond- 


ent. 


—PLAINTIFF 


SHYAM BALLAV SAHA V. BROJENDRA LAL pena: 


| (89:1. 0. 1995) 


JUDGMENT.—We think this, case 
is governed by the decision in. Vithappa 
Kasha- Hegde v. Savitri Janap Bhatta (1). 
Daughters under the Hindu Law inheriting 
from their father take an absolute interest, 
and if there is no division, they take as 
tenants in-common and not as joint tenants, 
There was, therefore, no question in this 
case of taking by survivorship. The appeal 
is dismissed with costs, 

Z. K. Appeal dismissed 

(1) 7 Ind. Cas, 445; 34 B. 510; 12 Bom, L. R. a81. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORvER No, 375 oF 1923. 
April 6, 1925. 

Present:—My. J. ustice Suhrawardy and, 
Mr. Justice Duval. 

SHYAM BALLAV SAHAaliasSHYAMLAL 
PATA Dag Soa eee 
TSUs 
BROJENDRA LAL PODDAR anp.on HIS 
DEATH H18 BEIRKSS HIS MoruER REBATI - 
SUNDARI—J UDGMENT-DEBTOR== 

RESPONDENT. i 

Civil Procedure Code (Act V of 1908), s. 47, 0. XXI, 
r. 95— Execution of decree—Auction. sale—Delivery of 
possession to auction-purchaser, whether proceeding in. 
execution of decree—Order confirming possession, whe- 
ther can be set aside! 

The proceeding Telating to delivery of: possession to 
an auction-purchaser, whether he be a stranger or the 
éecree-holder, is not a proceeding in executicn .of, a 
decree and any question arising in such a proceeding 
js not a question Telating to the execution, satigfaction 
er discharge of the decree within the meaning of s. 47, 
C.P. ©. [p.147, col. 1.) 

Sasibhushan M ookerjee v. Radhanath Bose, 25 Ind. 
Cas. 267; 20 C. L. J. 433; 19 O. W. N. 835, relied on. 

Where possession has once been delivered to the 
auction-purchaser, the order confirming edelivery. of 
possession cannot be set aside on,the ground that the. 


“application for delivery of possession was made 


pat the period of limitation prescribed therefor: 
4 id 
Appeal against an order of the Subordi- 
nate Judge, Second Court, Tipperah, dated 
the 12th J une 1923. 

Mr. B. Bhagirath Chandra Das, for the, 
Appellant. 


JUDGMENT.—In this case the sale of 
the property in dispute was confirmed’ on 
the 26th March 1918 and the application 
for delivery of possession was made on 
the 20th December 1922. Possession was 
delivered on the 27th, January 1923 and 
on the 20th February: 1923 the Court, re- 


(89 1.0. 1925) 
eéived the dukhalnama and dismissed the 
execution ‘case presumably on satisfaction. 
‘OA the 26th February 1923 the judgment- 
‘debtirs ‘Aled an application in which they 
prayed that the present application for 
‘execution of decree on the ground of 
‘imitation and illegality be rejected and 

3316 The Court 
finding that the application for delivery 
‘of possession was made three years after 
‘thie sale became absolute held that -the 
‘gpplication for delivery of possession was 
‘barred under Art.180 of the Limitation Act 
and made the following order: “The order 
‘of delivery of ‘possession is set aside”. 
The decree-holder who is the auction-pur- 
chaser hasappealed and the first ground 
taken ‘by him is that theapplication made 
by ‘the respondent was. incompetent in- 
‘asniuch as “the Court had no longer any 
‘Seisin of the execution case and it could 
nòt interfere with the order confirming 
lelivery of possession because it was not an 
-Order -in execution within the meaning of 
5.47, O,.P. C We think that this contention 
‘ought to prevail. The proceeding relating 
to delivery of possession to the auction- 
jpatéhaser whether he be a stranger or 
‘thie ‘decree-holder ‘is not a proceeding in 
“ ‘xecittion of a decree and any question 
‘arising ‘in such a proceeding is nota ques- 
tion relating to execútion, satisfaction or 
discharge of the decree within the mean- 
ing of 3. 47, ©. P. ©.: Sasibhkushan Mookerjee 
v. Radhanath Bose (1): The respondent has 
Hót ‘appeared before us and we have not 
‘the ‘advantage of having the case argued 
‘by ‘him. But it appears from the author- 
ities that there can be no doubt that s. 47 
‘is inapplicable to the present case. It 
may by suggested- that the order con- 
"firming delivery of possession may be 
PSviewed hy means of an application 
“under O. XLVI, C.P.C. But the pre? 
Sant application is not one under s. 47 and 
we ‘cannot consider it as such. 

‘The result is that this'appeal is allowed 
‘aid the order pasged by the Court below 
is ‘sét aside, The appellant is entitled to 
‘tHe -costs of this appeal. We assess the 
Hearing fee at two-gold mohurs. 

Z. K. App al allowed. 


(1),25 Ind. Cas. 267; 20 C. L. J. 483; 19C. W.N. 
835. 
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Sevonp Civiu Apveat No, 700 or 1925. 
February 23, 1925. p 
Chief 


Justice, and Mr. Justice Coyajee. 
SHRIPAD DATTATRAYA KAMAT— 
PLAINTIFF —APPELLANT 

Versus f 

VITHAL VASUDEVSHET PARKER 

AND ANOTHER— DEFENDANTS —RESPONDENTS. 

Hindu Law—Adoption— Widow, whether can adopt 
husband’s brother. 

Under the Hindu Law applicable in the Bombay 
Presidency, a widow can validly adopt her husband's 
brother. [p. 198, col. 2.] 

Case-law referred to. 

Second appeal from the decision of ithe 
District Judge at Ratnagiri, in Appeal No. 
136 of 1923, ‘rejecting an appeal from the 
decree of the Subordinate J udge at Deogad, 
in Civil Suit No. 168 of 1921. 

Mr. P. B. Shingne, for the Appellant. 

Mr. G. B. Chitale, for the Respondents. 


JUDGMENT.—This was a suit to. 
recover money on a mortgage by sale of the 
mortgage property. The mortgage was ad- 
mittedly passed to one Damaji Raghunath. 
After Damaji’s death his widow Anandibai 
adopted Dattatraya. On Dattatraya’s death 
his widow adopled the plaintiff, the brother 
of Dattatraya. The defendents disputed 
the fact of both adoptions, and also 
contended that Dattatraya being plaintiff's 
brother, plaintiff could not validly be 
adopted by Dattatraya’s widow. ‘The 
adoption was held proved but the plaintiff's 
suit was dismissed on the ground that the 
‘brother’ was expressly mentioned as a- 
person who could not be adopted in the 
Dattaka Mimansa, s. V, cls. 16 to 19. The 
appeal to the District J udge was summarily 
dismissed for the same reason. It is unfor- 
tunate that neither of ‘the learned Judges 
in the Courts below considered the series 
of Bombay authorities ọn this quéstion. ` 

In Mallappa Parappa v. Gangava Ganguppa 
(1) it was held that the adoption of ‘tlie 
father’s first cousin was not ‘invalid under 
Hindu Law. Mr. Justice Shah at page 216* 
said :— 

“There is nothing in the Mitakshara or 
the Vyavahara Mayukha expressly bearing 
on this point. Imean there is no express 
prohibition to adopt the father's first ‘dr 
distant cousin. As to the opinion’expressedl 
by Nanda Pandita in the Dattaka Mimansa, 


s. V, cl. 17 relating to thé paternal uncle, 
(1) 49 Ind. Gas. 517; 43 B. 209; 21 Bom. L. R. 17. 


*Page of 43 B.Ed.) 


W 2 
a 198 - 


T aig by no meang clear that the word used 
there for paternal uncle, viz., . pitrivya 
means anything more than father’s 
brother (piturbhrata) but assuming that it 
includes an elderly elation in tLe pesition 
of the first cousin of the father, it is clear 
that the opinions expressed by Nanda 
Pandita in els. 16 to 20 have Ween held in 
a series of decisions of this Court ending 
with Gajanan Balkrishna v. ‘Kashinath 
Narayan (2). to be recommendatory and 
not mandatory except as to the three’specific 
-eases of -daughter’s son, sister's son, and 
mother's sister’ 8 son as regards the ‘three 
regenerate classes,” 

In Yamnava Govind Appaji v. Laxman 
‘Bhimrao (3), Sir Narayan Chandavarkar 
expressed - his conclusion as follows (page 

“Now, in the present case we have the 
light thrown upon the placita referred to by 
other placita in the Dattaka Mamansa. In 
‘s, 2, placita 107 and 108, Nanda Pandita, 
‘after discussing among other questions the 
question who is eligible for adoption, 
‘clinches the matter by citing the authority 
‘of Cakala who says: ‘Let one of a re- 
‘generate ‘tribe destitute of male issue, on 
(that account, adopt as a son; the offspring 
‘ofa sapinda relation particularly : oralso 
“next to him, one born in the same general 
“family : if such exist not, let him adopt one 
_ born in another family : except a daughter's 


son, a sister’s son and the son of the 


-mather’s sister, And then in placitum 
“108, Nanda Pandita draws his conclusion: 
: ‘By this it is clearly established that the 
expression “sister's son, is illustrative of 
: the daughter’s son, and mothers’s sister’s 
‘gon, and thisis proper, for prohibited Con- 
nection is common to all three.’ ‘Prohibited 
_ connection’ here means whgt_ is called. 
‘virudha sambandha. Nanda Pandita in 
clear terms tells us that the words ‘sister's 
“gon, stand for. the®sister’s son and also for 
‘the daughter's son and mother's sister's 
son and the implication is that it does -not 
extend to any other son. Where a gener al 
rule is prescribed and an exception is 
‘made toit, the Jatter must be confined to 
the caseg ‘specified as falling within the 


exception...If that is so, thenit is a reason- - 


. able inference to draw from the whole of 
“the Dittaka Mimansa that Nanda Pandita 


A 8 Ind. Cas. 978; 39B 410 at p. 419; 17 Bom, L. 


eH Ts Ind. Oas. 190; 30 B. 533; 14 Bom. L. R. 543. 
TT #Page > of 36 B. “ial = 
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intended that anybody could be adopted’ 
so long as he was not within the cases 
specified as prohibited. So long as, that is, 
he was not the sister's son, or the ‘daughter’ g 
son, or the mother’s sister's son.’ 

This decision was followed in Ramkrishna 
v. Chimnaji (4), and Gajanan Balkrishna 
v..Kashinath Narayan (2). And if we were 
to hold inthe face of those decisions that 
the adoption of the husband’s brother was 
invalid, we should be going contrary to. the 
opinion expressed by so many of the 
Judges of this Court in the cases We have 
-referred to, 

But the question appears to -have been 
conclusively settled by the decision of the 
Privy Council in Puttu-.Lal v. Parbati 
Kunwar (5) where it was held that a Hindu 
widow making an adoption by virtue of her 
deceased husband's authority could validly 
adopt her brothers son. 
-made to the decision of Mr. Justice Banerji 
in Jai Singh Pal Singh v. Bijai Pal Singh 
(6) where it was pointed out that on ‘this 
question as to whether a widow can lawfully 
adopt to her deceased husband a son: of 
her own. brother, Nanda Pandita in the 
Dattaka Mimansa extended to adoption by 
females the rule of Hindu Law that no one 


can be adopted as a son whose mother- 
the adopter could not have legally married, - 


an extension which was not based upon 
the authority of any of the Smrities or 
institutes, of sages, and their Lordships said 
(page 555*) :— 
“As Banerji, J., further pointed out in the 
“same case the extension of the rule by 
Nanda Pandita-is not supported by- any text 
eof the ‘Dattaka Chandrika.’ or by any of the 
texts of the sages Saunaka and Sakala from 
which most of the rules,of the ‘Dattaka 
Mimansa’ were deduced. Ít- has not. been 
shown to their Lordships that thé extension 
e by Nanda Pandita.to which they are refer- 
ring has been accepted as the law in India, 
at least, so far as adoptions by widows 
to their deceased husbands are concerned.” 
We allow the appeal and pass a decree 
for the plaintiff for Rs. 350, and- costs 
throughout, and interest on Rs.-200 at 6 
per cent. 


(4) 21 Ind: Cas. 34; 15 Bom. L. R. 824. 


(5) 29 Ind. Cas. 617; 17 Bom L. R. 549; 190. Ww. N. ' 


841; 13.A. L. J. 721: 18 M. L. T. 61; 29 M. L.J 63; 22 


Reference was. 


» 


In default of paying the decretal 


C L. J. 190: 37 A. 359; 2 L. W. 881; 421. A. 155; (1915): 


M. W.N. 514 (P. C). 
E (6) 27 A. 417 at p. 433; A. W. N. (1905) 20; 2 A. L. J. 
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amount within 6 .months of the proceed- 
ings reaching the lower Court, the plaint- 
if to be at liberty to apply for a final 
decree for sale. 


Z. K. Appeal allowed. 


LAHORE HIGH COURT. 
Sxoonp OIVIL AppeaL No. 1204 or 1924, 
December 1, 1924. 

Present :—-Mr. Justice Martineau. 

PIR MOHAMMAD AND orHers—PLAINTIFFS 
~—~A PPELLANTS 
VETSUS 
GULAM AND otHers—DEFENpANTS— 


RESPONDENTS. 

Co-sharers—-Shamlat land—Co-sharer in possession 
setting up adverse possession—Joint possession, decree 
for, whether can be passed. 

Where a co-sharer in possession ofa portion of the 
shamiat land sets up a case of adverse possession the 
other co-sharers are entitled to a decree for joint pos- 
session of the land. 


Second appeal from a decree of the Dis- 
trict Judge, Lyallpur, dated the 6th Feb- 
ruary 1924. 

Mr. J. L. Kapur for Mr. Mukand Lal Puri, 
for the Appellants. 

Mr. Tirath Ram, for the Respondents. 

JUDGMENT.—The plaintiffs sued for 
possession ofasite in village abadi alleg- 
ing that they were its owners and that 
the defendants had dispossessed them in 
May 1922. The First Court gave them a 
decree, but the District Judge on appeal 
dismissed the suit, finding that the land 
was village conimon land and that the” 
plaintifis were not its exclusive owners. 
The plaintiffs have filed a second appeal. e 

The finding on the question of title can- 
not be challenged, but there is force in the 
argument advanced on behalf of the appel- 
lauts that they should be given a decree 
for joint po&session, Theland is vacant e 
and the plaintiffs,.who are co-sharers in 
the shamiat, are entitled to use the land 
as much.as the defendantss The latter 
pleaded that they had been in adverse 
possession of the land for a long time, and 
in view of that plea, I think it would he 
proper to give. the appellants joint posses- 
sion. I. accept the appeal, set aside the 
lower Appellate Court's decree, and give- 
the plaintiffs a decree for joint possession. 
with the defendants of the land in suit. 
The parties will pay theirown costs in all 
the Courts. 


Z. K. Appeal accepted. 
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BOMBAY HIGH COURT. 
First Crvin APPRAL No. 336 or 1923" 
March 8, 1925, 

Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
KATHU JALRAM GUJAR— 
PAEINDART = EE SRAM 
versus 
VISHVANATH GANESH JAVADEKAR. 
—PLAINTIFF— RESPONDENT, 

Contract Act (IX of 1872), ss. 23, 24—Pleader and 
client—Agr eement to pay money and to deliver por- 
tion of property in dispute to Pleader in case of 
success, legality of —Public policy—Consideration, POr- 
tion of, unlawful, effect of. 

An agreement taken by a Pleader that he shall be 
given a part of the property in dispute in the suit in 
which he is engaged is contrary to public policy and, 
therefore, unlawful under s. 23 of the Contract Act. 
Where such an agreement in addition provides for the 
payment of money tothe Pleader, the whole agree- 
ment is void under s. 24 of the Contract Act inasmuch 


as a portion of the cone ation for the agreement is 
unlawful. [p. 200, col. 1 


First civil a from the decision of 
the First Class Subordinate Judge at 
Dhulia, in Civil Suit No. 278 of 1922, 

Mr. K. H. Kelkar, for the Appellant. 

Mr. P. V. Kane, "for the Respondent. 


JUDGMENT. 

Macleod, C. J.—The plaintiff stated 
in his plaint that he and one Shankar ' 
Shrikrishna Deo were engaged as Pleaders 
by defendant No. 1 in Suit No. 273 of 1917 
filed against him in the Court of the First 
Class Subordinate Judge of Dhulia by one 
Bhagwan Devidas, that on September 23, 
1917, when the vakilpaira was given to them, 
defendant No. 1 made a special contract in 
the following terms:— 

“I have this day given you a vakilpatra 
in the above suit and agree to give you 
both Rs. 500 as inam or reward in case you 
obtain ‘full guccess’ for me in this or in 
the High Court, and would further give 
over to you possession of Survey No. 58 of 
Shahada, comprising 3 actes and 36 gunthas 
and assessed at Rs, 30, for, religious or 
charitable purposes.” 

It is admitted that Survey No. 58 was 
part of the property in dispute in the suit. 
The suit was dismissed inthe First Court 
on March 22,1919, but in the firstappeal | 
the High Court granted relief to the plaint- 
iff with regard to a portion of his claim. 

The Twal J udge held thatthe agreement 
to give Rs. 500 as inam or reward. in case 
the Pleaders obtained va full success” 
could be enforced. But with regard to th 
obligation on the first defendant to giv 


800 


away to the Pleaders the lands for charity, 
he thought the claim was not sustainable. 

The question then arose whether under 
s. 21 of the Indian Contract Act the agree- 


~ ment was void because one’of several con- - 


siderations fora single object was unlaw- 
ful. The Judge said:— 


x s 

“As it was not a reward given to them 
for their professional services, the clause 
of the snam chitti relating to it becomes a 
distinct agreement by ilself, and is to that 
extent void for want of consideration. In 
facts it operates as an agreement to make 
a gift of the land rather than an agreement 
to make. a transfer of it for value. Pur- 
ther as the religious and charitable purposes 
have not been defined, the_ beneficiaries 
who are to take under it cannot be ascer- 
tained, and the agreement’ being thus _ too 
vague and uncertain cannot be specifically 
enforced, under s, 21 of the Specific Reliet 
Act.” 


It. is difficult to see how it can be said 

that the agreement to give land to the 
Pleaders for religious or charitable purposes 
can be separated from the agreement to 
give them Rs. 500 for their services in the 
case as Pleaders. It has been suggested 
that because the property was to be given 
over to religious or charitable purposes, it 
could not he considered as consideration 
given to the Pleaders for their services in 
the suit. Ido not think the Court need be 
mésled by such an argument. It was in- 


s 


tended to be a gift’ of the property to the , 


‘Pleaders, leaving ib open to them to deal 
with it as they thought fit. The words 
“for religious and charitable purposes” 
‘were evidently added in the hope that,the 
‘real object of the’ agreement might be 
concealed. But we think it glear that the 
consideration for the services of the Plea- 


ders in the case was Rs, 500, and the gifte - 


of part of the pfoperty in suit. An agree- 
‘ment taken bya Pleader that he shall be 


given part ,of the property in dispute in’ 


the suit in which he is engaged must 
necessarily be céntrary to public policy, 
‘and, therefore, ynlawful under s. 23 of the 
Indian Contract Act. “It is professional 
misconduct for an’ Advocate to stipulate 


for or agree with his client to “accept as. 


„hiš, fee or professional remufieration a 
share of the property, fund, or dther matter 
in litigation forshis services as Adv ocate in 
such litigation upén the successful issue 
thereof.” [See In the matter of an Advocate 


DWIJENDRA NATH MULLICK V. GOPIRAM GOVINDARAM, ._ 


(88 I. ©, 1925] 
OÑ. In Laxmanlat vy. Mulshankar (2) a- 
Pleader ‘stood bail for his client pending‘a 
criminal charġe: against him, and as an 
indemnity for the Phail took from him à 
sale-deed and a rent-note regarding his 
house, in'the name of the .plaintif. The 
consideration for the sale-deed wasa sum 
of Rs. 8,000, of which Rs. 5,000 were the- 
indemnity for.the bail-bond, and the re- 
maining Rs. 3,000 repr esented ‘the advances 
to be made thereafter by the plaintiff. The 
plaintiff sued on the rent-note to recover 
the sum of Rs, 2,000 as rent, and it “was 
held (1) that the contract for indemnifying 
the Pleader for his bail-bond was illegal; 
and this ijlegality rendered the sale-deed 
void in law; (2) that the rent-note was 
tainted with the same illegality which 
affected the sale-deed and could not stand 
on any separate footing; and (3) that the 
agreement was an indivisible agréement. 
-A part of a single consideration for one 
object was unlawful, and, therefore, ‘the . 
whole agreement was void under s- 24 of 
the Indian Contract Act, 1872. 

In, the same way in this case the agree. 
ment to pay Rs. 500 ‘cannot be separated 
from the agreement to give Survey No, 58, 
part of the property in. suit’ , We. think, 
„therefore, that. the whole agreement Was 
void. We allow.the appeal and dismiés 
the plaintiff's suit with costs throughout. . 

Coyajee, J.—I am entirely of the same 
opinion. : y i i 

Z.K. . Appeal allowéd. 

(1) 4 o. L. J.. 259 


(2) 10 Bom. L. R. 553; 52 B. 449; 


- CALCUTTA. HIGH GOURT. 
APPEAL FROM ORIGINAL DECRER « 
No. 57 or 1924: - : 
May 15, 1925. 
—dJustice Sir Hu gh Walmsley, a 
and Mr. ‘Justice. Mukerji. . 
DWIJENDRA NATH MULEICK | 
AND D ANOTHER—-DEFENDANTS - 
- —APPELLANTS 
; VETSUS 
‘GOPIRAM GOVINDARAM | 
PLAINTIFF—RESPONDENT. - ae 
Contract Act (IK of 1872), s. 28—Criminal, breach, 


Present: 


Tof trust, prosecution for—Agreement by complainant. 


to drop prosecution on obtaining mortgage'of pr perty 
from accused, whether opposed to public- policy yo. 
Mortgage, suit on, maintaiñability of. i : 


[89 1. 0.- 1925] 


The general head of publie policy covers a wide 
range of subjects and the doctrine of public policy 
is one which must also be applied with caution. The 
doctrine may legitimately be invoked if the real 
object of an agreement is to interfere with the 
course of justice. [p. 204, col. 2.] 

An agreement to stifle a prosecution is dis- 
tinguishable from the lawful compromise of a com- 
poundable offence. But if the offence is not com- 

joundable under the law, a compounding of it must 
2 ua to be illegal and opposed to public policy. 
ibid. 

If the effect of an agreement is to take the 
administration of the law out of the hands of 
the Judges and to put it into the hands of a private 
individual to determine what is to be done in the 
particular case, the agreement is opposed to public 
policy. On the other hand there is nothing to prevent 
a creditor from taking a security from his debtor 
for.the payment of a debt due to him®even if the 
debtor is induced to give the security by a threat. of 
criminal proceedings so long as there is no agreement 
not.to prosecute. [ibid.] 

_ A man to whom a civil debt is due may take a 
sécurity for that debt from his debtor even though 
the debt arises out of a criminal offence and he 
threatens to prosecute for that offence, provided he 
does not, in consideration of such security, agree not 
to prosecute. He must not by stifling a prosecution 
obtain a guarantee from third parties. [p. 206, col. 2.] 

Where a bona fide debt exists and the transaction 
‘between the parties involves a civil liability as well 
as a criminal act, a mortgage given by the debtor 
and a third party as security for the debt is not 
void under s. 23 of the Contract Act. [ibid] | 

Defendant No.1 committed criminal breach of 
trust in respect of a large sum of money belonging 
to the plaintiff. The Police started investigation and 
the case was lodged in Court. Defendant No. 1 and 
his brother defendant No. 2 executed a mortgage- 
deed for ‘a certain sum, which was less than the 
amount of the money which had beer. misappropriated 
by defendant No.1, in favour of the plaintiff and 
the plaintiff thereupon addressed an application to 
the Commissioner of, Police stating all the facts of 
the case and asking that the case may be withdrawn. 
The Commissioner of Police stated on the application 
that he had no objection to the withdrawal of the 
case and the Magistrate thereupon dropped the 
proceedings. In a suit’ to enforce the mortgage: 

Held, that the contract between the parties was not 
opposed to public policy and did not in any way 
tend to prejidice the State or hamper the adminis- 
tration of justice*and that, therefore, it could not be 


‘held to be void under s. 23 of the Contract Act. [p. 205, vf 


col, 1. 

Aenea against the judgment and decree 
of. the Subordinate Judge, Second Court, 
Howrah, dated the 21st December 1923. . 

Babus Rupendra Kumar Mitter and 
Pashupati Ghose, for the Appellants. 

Sir B. C. Mitter and Babu Jagat Chandra 
Bose, for the Respondent. 

eds JUDGMENT. 

Walmsley, J.—This appeal is prefer- 
red by the defendants and the question 
that it raises is whether the agreement on 
which the suit is based was opposed to 
public policy.” 
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The first defendant Dwijendra was dm- 
ployed by the plaintiff firm, and on 3rd 
March 1919, he was sent to the Bank to cash 
a cheque for Rs. 30,000. He cashed the 
cheque and then went to the Police with 
the story that the money had been stolen 
from him. This story was found to be un- 
true and he was arrested. Friends of the 
family went to a Solicitor Mr. Akhoy 
Kumar Bose, and through his efforts it 
was arranged that the plaintiff firm would 
agree to the prosecution being given up, if 
they received Rs. 15,000 in cash and a 
mortgage for a sum of Rs. 5,000. This 
mortgage was executed by Dwijendra and 
his brother Rajendra and it is the docunient 
upon which the suit is based. The plaint- 
iffs on their side carried ont the terms of 
the arrangement: they signed a petition to 
the Commissioner of Police asking that 
the prosecution should not be continued, 
and the Commissioner gave his consent. 
The Presidency Magistrate afterwards 
wrote “file” on the petition: whether he 
passed a formal order of discharge or not, 
we do not know, but Ido not think it is ‘of 
any importance. 

None of these facts has been challenged 
before us, and the arguments have been 
confined to legal points. It is urged that 
the consideration of the agreement Was 
unlawful as offending against the principle 
laid down in s. 23 of the Contract Act. A 
second argument was that the plaintiffs 
cannot fall back upon. the debt, but that 
argument need not be considered because 
Sir Benode Chandra Mitter dor the re- 
spondents said he had no intention of doing 
so. A third argument is that at any rate 
the second defendant cannot be held liable. 

The first argument, shortly stated, is that 
the agreement was one for stifling a pro- 
secution. If that is a correct description 
of it, then it cannot be enforced, ‘but the 
learned Judge has found to the contrary 


and has given his reasons "for his con- 


clusions. 

The Statute Law of this country on the 
subject is te be found in s. 23 of the Con- 
tract Act. Itis as follows -—‘The consi- 
deration or object of an agreement is lawful, 
unless......... the Court regards it asimmoral - 
or opposed to public policy ........,...... 
Illustration (h)—“A promises B to drop a 
prosecution which he has ipstituted against 
B for robbery, and B promises to restore 
the value of the things taken. The agree- 
mient is void, as its object is unlawful.” The 
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Weastration unfortunately does not throw 
much light on a difficult matter; 

In the present instance there is no room 
for the suggestion that the plaintiffs are 
‘making “a trade of felony.” On the con- 
trary they assented tosuch generous terms 
that the defence set up by the appellants 
wears a most repulsive apfearance. Hf, 
however, the agreement was contrary to 
public policy as explained in the Contract 
Act and in Inglish decisions then we shall 
have no alternative but to dismiss the suit, 
however, repugnant to our feelings such a 
course may he, 

The offence with which defendant Dwi- 
jendra was charged was not compoundable 
under the provisions of the Cr. P. ©., and 
if the. negotiations are to be regarded as a 
composition of such a non-compoundable 
` offence then the conclusion must be that the 
object of the agreement was contrary to 


public policy. It is necessary, therefore, to - 


see what the arrangement was. It is fully 
described by Mr. Bose, the Solicitor, and 
he says ‘that so far from pressure coming 
from the plaintiffs it was brought about 
at the request and entreaties of the defend- 
ants. ‘In cross-examination he speaks about 
the case being withdrawn, and about the 
plaintiffs agreeing to drop the proceedings, 
-but we must look at what the plaintiffs 
actually did to determine whether those ex- 
pressions are correct. 

The ‘first thing they did was to, write a 
letter or petition to the Deputy Commis- 
sioner: it was.returned and another peti-, 
tion was written addressed to the Com- 
missioner of Police. The plaintiffs had the 
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not at any stage abate“ any part of their 
charge against the accused, and they did 
not suggest that they woule withhold their . 
evidence if the case proceeded. They laid 
all the facts before the Police and left it to 
the Commissioner of Police to. decide whe- 
ther the case should goon or not, and it 
was his decision that in the circumstances 
the charge might be withdrawn. I cannot 
find in the conduct of the plaintiffs any 
reason for supposing that if the Commis- 
sioner’s decision had been different, the 
plaintiffs would have rendered the triminal 
proceedings abortive. 

On this statement of the facts it must be. 
allowed that the case comes very near the 
line, but on the whole I think that, whether 
we use the rhetorical expression of stifling 
a prosecution or the more homely words. of 
the Contract Act, the action of the plaintiffs 
ought notto be regardedascontrary to public 
policy, because they did not take the ad- 
ministration of justice out of the hands of 
the authorities and themselves determine - . 
what should be done. ý ; 

i N first ground taken by the appellants 
ails. i 
There remains the third ground, namely, 
that the second defendant, Rajendra, is 
not liable. In his case it is said that there - 
was no consideration. That seems a strange 
argument for any brother, perhaps Ishould 
say particularly for any Hindu brother, to- 
put forward, and I regard the consideration 

as real and ample. i 

My conclusion is tbat the appeal should 
be dismissed with costs. ' - 

Mukerji, dJ.—The defendant No, 1 


assistance of the Public Prosecutor Rai? was a servant in the plaintiff firm. On the 


Bahadur Tarak Nath Sadhu who was con- 

ducting the prosecution, and of their own 

attorneys in preparing these petitions. The 

terms of the two petitions are substantially 

the same: the plgintiffs said that they coul@ 

not afford tolose the whole sum, and that 

it was to their advantage to get a portion, 

and they hoped that permission’ would be 

given for the case to be withdrawn, The 

plaintiffs did nothing further. It was the 

defendants wha engaged Mr. Pugh, a Soli- 

` citor, tò go tothe Commissioner and urge 
him to allow the case to be withdrawn. 

He was successful, and the Commissioner 

“wrote, “No objection to withdr&wal of the 
case” and the Magistrate wrote “file,” after 

which no further steps were taken in con- 

nection with the prosecution: 
It is to be noted that the plaintiffs did 


Rs. 7,384 9-9. 


3rd March 1919 the plaintiff firm ‘handed - 
over to the defendant Np. 1 two cheques, 
one for Rs. 30,000 to be cashed at the- 
International Banking Corpoyatfon, and the 
other a crossed cheque for Rs. 7,384-9-9 
to be paid in the same Bank. The defendant 
No. 1 cashed the cheque for Rs. 30,000 but 
he did not* pay in the other cheque for 
He then telephoned to the 
plaintiff firm that the money had been lost, 
and at about 4-45 P.M., appeared atthe Police 
Station and gave an information to the effect 
that 30 Government Currency notes for 
Rs. 1,000 each, one Chalan Book, and the 
cheque for Rs. 7,384-9-9 had been stolen from 
his right shirt-pocket. Thereupon he was 
arrested by the Police on suspicion. Im- 
mediately after the plaintiffs’ man arrived 
at the Police Station and laid a charge o. 
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criminal breach of trust against the de- 

Jfendant No. 1. The Police took up the 
investigation, in the course of which the 
‘defendant No 1 was let out on bail. He 
was eventually sent up for trial before the 
Chief Presidency Magistrate of Calcutta. 

. On the 7th March 1919 the defendant 
No. 2, brother of the defendant No. 1; arriv- 
‘ed from Jhargram, where he had been from 
before.” 
brothers and some other persons saw an 
‘attorney Mr. A. C. Bose and took his‘advice. 
The att6rney advised them that there was no 
defence, and that the case would in all 
-probability end in a conviction. The 
brothers then requested the attorney to 
‘bring about a settlement. The attorney sent 

~ ‘for the plaintiffs. After some conferences an 

agreement was reached. . 

The settlement, as far as it can be ascer- 

-tained from the evidence, was in this form: 

_The plaintiffs were to give up Rs. 10.000 
out of their claim and accept Rs. 15,000 in 


‘cash and a mortgage executed by the defend- 


‘ants Nos. 1 and 2 securing the balance of 
_Rs. 5,000. The money would remain with 
„a third’ party, one “Manik Chand. The 
‘plaintiffs would then apply-for withdrawal 
of the criminal proceedings and after they 
‘were withdrawn, would get the money and 
the mortgage-bond. On the 20th March 
1919 a mortgage-bond was duly executed 
by the two brothers, forasum of Rs. 5,000 
hypothecating their 2/7th share in their 
joint family properties. i 
On the lst April 1919 a. petition signed 
by the informant on behalf of the, plaint- 
iffs was put in before the Deputy Commis- 
sioner on whose order the defendant No. 1 
had been sent -up for trial. The petition 
“was in these words: “The complainants 
‘having recently suffered heavy loss owing 
‘to ‘the ‘falt in the piece-goods market and 
not being in°a position to give up such 
“an amount in their present state and the 
‘relations of the accused Dwijendra Nath 


Mullick having promised without prejudice ` 


“to the pending criminal proceedings tq 
make good a substantial portion of the loss 
-of the complainant firm, if the criminal 
‘case aforesaid now pending be withdrawn 
_and all terms having been settled, com- 
‘ plainants pray. that the aforesaid criminal 
case be withdrawn.” Nothing much came 
out of this petition, presumably because 
“the Deputy Commissioner could not inter- 
fere in the matter, the case having already 
gone before the Court. On the 16th April 
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1919 a petition purporting to have been 
filed on behalf of the complainant was 
filed before the Chief Presidency Magistrate. , 
It stated that the accused (meaning the 
defendant No. 1) bad approached com- 
plainant and offered to make good, as far 
as possible, the loss suffered by him, with- 
out prejudic® to the case, that the financial 
condition of the firm would not allow them 
to refuse the offer and that under the cir- 
cumstances the complainant did not wish 
to proceed with the charge against the 
accused. The prayer was that the accysed 
might be discharged, if necessary, with 
the, permission of the Court. The Chief 
Presidency Magistrate forwarded the peti- 
tion tothe Commissioner of Police with the 
remark: “To Commissioner of Police for 
favour of disposal.” The latter reported . 
that he had no objection to the withdrawal 
of the case and the Chief Presidency Magis- 
trate on the 5th May 1919 passed the order 
“file” on the petition. Some days later 
the sum of Rs. 15,000 which was held by 
Manik Chand as aforesaid was received by: 
the plaintiff firm. Thereafter, as is usual 
in such cases, the two defendants were | 
not very anxious to register the mortgage 
deed. Consequently, it appears, a letter 
was written to them by the plaintiff's 
Solicitor, Mr. M. N. Sen, calling upon them 
to register the document, and intimating 
to them that if they failed to do so he 
would present the mortgage at the Registry 
Office and apply for warrant for a com- 


. pulsory registration. The letter also con- 


tained a threat that in case of such failure 
the plaintiff firm would also Withdraw the 


e petition which they had filed in Court for 


withdrawal’ of the case, It was also stated 


“in the letter that a copy of itwas being 


sent to Rai Bahadur Tark Nath Sadhu for 
his information. This gentlaman, it should 
ebe stated, was the Public Prosecutor of 
Calcutta. Thereafter on the lst May 1919 
the .document was registered, both the de- 
fendants admitting execution thereof. 

“On the 15th July 1922 the suit was filed 
for enforcement of the mortgage. The Court 
below decreed the suit, and hence the pre- 
sent appeal. bs 

At the hearing of the appeal the facts 
alleged on behalf of the plaintiffs were 
mostly no® disputed. It was no longer dis- 
puted that the information of theft was 
false or that the defendants approached Mr. 
A.C. Bose and- on his*advice sought his 
assistance to get a settlement effected with 
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a View to have the case withdrawn. It was 
no longer asserted that Rs. 15,000 had not 
been paid by the defendants as alleged. on 
behalf of the plaintiffs, nor was it disputed 
that the mortgage-bond was duly attested 
‘in accordance with the provisions of thelaw. 
The findings of the Court belgw to the effect 
that the defendant No. 1 did actually com- 
mit the offence in respect of the sum of 
Rs.. 30,000 and that Rs. 15,000 was paid 
. back in some of the identical notes that 
had been mis-appropriated were not chal- 
Jenged.” In fairness to the learned Vakil 
for the appellants however, it should be 
said, that in the face of the evidence on the 
record it is hardly possible to dispute or 
challenge any of the aforesaid facts or find- 
ings. 

The appellanta’ arguments give rise to 
three questions:—First, as to whether the 
agreement embodied in the deed is én- 
forcible in view of the provisions of s. 23 
of the Indian Contract Act: second, as to 
whether the contract was vitiated for want 
of free consent; and third, whether it 
- may be enforced as against the defendant 


“No, 2 as evidently he was not a party to 


the offence and there was no liability on 
him for which he need have executed the 
‘mortgage. 

In order to deal with the first question, 
the nature of the agreement has first of 
all to be ascertained with precision. As I 
have stated, it was to the effect that the 
plaintifis - were willing to accept Rs. 15,000 
in cash and a mortgage from defendants. 
Nos. 1 and 2 for Rs. 5,000 in satisfaction 
of their claim for Rs. 30,000. The defend-, 
ants Nos. 1 ‘and 2 were willing that the” 
plaintifis should have what they waited 
but not if the criminal proceedings against 
. the defendant No. 1‘ were sot withdrawn 
and ‘the plaintiffs in their turn were will- 
‘ing to abandon the prosecution if they 
got the cash and the bond. To give effect 
to this interftion Rs. 15,000 was kept with a 
third party, the bond though executed 
- ‘remained unregistered, the plaintiffs put in 
the two petitions referred to above, the 
defendgnts engaged Counsel to explain 
matters to the Commissioner of Police and 
eventually got the necessary permission 
from him which practically ended the pro- 
secution, and it was only after the proceed- 
ings had been “filed” that the plaintiffs — 
received the money and the defendants got 
the deed registered. 

The appellants’ contention is that. the 
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“agreement is void as the consideration ‘Or. 
‘object. of the agreement is opposed, £6 pü D- 
lie policy, and ‘that it was in ‘effect an 
‘agreeinent to stifle a prosecution. The 
general head ‘of ‘public policy covers a wide 
range Ofsabjects and ‘the doctrine of pùb- 
lic ‘policy is one which must ‘always. be 
‘applied with. caution. ‘At ‘the sanie ‘time, 
_the doctrine may legitimately be invoked 
if the real objéct ‘of the agrééinent is to 
interfere with the cotrse.of ‘justice, Ab 
agreement ‘to stifle. a prosecutigh i$,- 
course, distinguishable from the Taw: 
‘compounding ‘of a compoundable offence. 
lf the offence is not compoundahle únder 
the law, a compounding of it must be held 
to be illegal and opposed to públic policy. 
If the effect of an agreemént is to take ‘the 
administration of the law out of thè lands 
of the Judges and to put it into the Hands 
of a private individual to detexmirie ‘what 
is to be done in the particular cise, it, is 
opposed to public policy..| Collins v. Blantern 
(1), Keir v, Leeman (2) and Williaiiis'v. 
Bayley (3).] ‘On the other hand, there is 
nothing to prevént a creditor from’ takiitg 
a security from his debtor for ‘tlie pay meh 
of a debt due to him, even. if fhe debtor 
is induced to give the security ` bya ‘thréat 
of criminal proceedings, so Jong ‘aS. there is 
no agreement not to prosecute: Flower v. 
Sadler (4). 

The respondent's contention “is that the 
prosecùtion was not ih the hands of /the 

plaintiffs, but in the hands. of the Poliée 
aiid the Public Prosecutor was in ‘charge. of 
it, and that the plaintiffs did not insti tit 
‘it, there was no agreement to withdyay 
the case and in fact no withdrawal ‘theréof, 
the only order proved in ‘the cabe being i one 
of “file” and it is urged ‘that for . these 
reasons the case is not covered by illus. (Ai) 
to s. 23. 

- Now, I am prepared to donde that “te 
defendants.would ‘not Have ‘parted ‘with the 
sum of Rs. 15,000-or completed the exédiiticn 
of the-bond for Rs. 5,000, ‘unléss aiid until 
the ‘defendant 
No. 1 was withdrawn, but I din Hot at all 
sure ‘that the consideration or object, ‘of 
the agreement was the withdrawal ‘of ‘the 
said case, The ‘motive for the exéctfion | 


Pree (1769). eres -L. ©. 1th Edn: “269; 2 Wils. K. B 


„Ò (redid O ‘B. 371; 15 L J.'Q. B. 360;10 Tur. 722; 

2 R. R. 298; 115 È. R. 13) i 

P (1866) 1 H. L. 200; 35 Lo J. Ch. 717; 12 Jir? (x. $J 
875; 14 L. T., 802. 

(4) (1883) 10 Q. B. D. 572, 
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of the bond and the payment of the money 
was’ the withdrawal; but there is a good 
deal: of difference between the motive for 
the act and the consideration or object of 
the agreement. It is necessary to keep this 
distinction in view all the more in a case 
where.there is a civil liability already exist- 
ing which is discharged or. remitted by 
theagreement. Even if all the principles 
of English Common Law relating to agree- 
ments for stifling prosecution be held to 
be, applicable to all kinds of non-com- 
poundable offences in this country—a ques- 
tion about which I entertain some doubt 
in view of the fact that the offence of 
criminal breach of trust thougk declared 
non-compoundable by law is very often 
treated: by the Courts as otherwise—then if 
the principle of the doctrine be that “you 
shall net make a trade of felony” [per Lord 
` Westbury in Williams v. Bayley (8)], then 
it is difficult to see how the plaintiffs can 
“be said to have acted improperly in enter- 
ing, into the arrangement to get what they 
were justly entitled to or rather much less 
than what they were so entitled, when they 
brought the whole matter to the notice of 
the authorities responsible for the con- 
duct of the prosecution and left it to them 
to decide whether they should proceed or 
not. My learned brother does not find 
anything culpable or wrong in the con- 
duct on the part of the plaintiffs and what 
they did does not also offend against my 
sense of fairness and propriety. Illustration 
(h), though not exhaustive, but only illus- 
trative of the section, gives only a very 
gross and extreme instance. Iam, there- 
fore, not prepared to say that upon the 
peculiar facts of the present case the con- 
tract between the parties was one opposed 
to public pglicy or that in any way tended 
to prejudice the State or hamper the ad- 
ministration of justice. 

As regards the second ground, namely, 
whether the contract is vitiated for want 
of fres consent, there is scarcely any 
material which may bring the case within. 
any of the clauses of s. 14 of the Contract 
Act. The parties had ample independent 
advice and it seems that the defendants not 
only did all that was necessary to be done 
willingly and out of their own accord but 
also on their own initiative. I attach no 
importance to the letter of Mr. M. N. Sen, 
referred to above, because the threat con- 
tained therein was merely for compelling 
the registration ofthe bond and as the 
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registration thereof could be enforced by 
other means as well, the registration of the 
document by whatever means it was effected 
could not affect the character of the agree- 
ment which was already complete and the 
registration would give effect to the docu- 
ment from the date of its execution. The 
question of validity of the document is not 
affected so long as the registration is not 
held to have been without jurisdiction. 

The appellants’ last contention has not 
much substance, If the agreement was 
a valid one, and the appellant No. 2 volunt- 
arily offered to join in the bond with his 
brother in whom he was interested, it must 
be presumed that there was a lawful con- 
sideration for the transaction. In the case 
of Kessowji Fulsidas v. Hurjivan Mulji (5), 
it was held that a guarantee for the pay- 
ment to creditors of debts due to them in 
consideration of the creditor's abstaining 
from taking criminal proceedings is void, 
as being against public policy, buta man 
to whom a civil debt is due may take securi- 
ties for that debt from his debtor, even 


though the debt arises out of a criminal | 


offence and he threatens to prosecute for 
that offence, provided he does not, in con- 
sideration of such security, agree not to 
prosecute, but he must not by stifling a pro- 
secution obtain a guarantee from third 
parties. This principle has been followed 
in the case of Jat Kumar v. Gauri Nath (6), 
where it has been held that where a bona 
fide debt‘exists and where the transactiorts 
between the parties involve a civil liabil- 
ity as well as possibly a criminal act, a pro- 
missory note given by the debtor and a 
“third party as security forthe debt is not 
void under s. 23 of the Contract Act. 
For these reasons in my judgment the 
decision of the Court below is correct and 
the appeal must be dismissed with costs. 


e 2K. Appeal dismissed, 
(5) 11 B. 566; 6 Ind. Dee. (x. s.) 373. 
(6) 28 A. 718; 3 A. L. J. 506; A. W. N, (1906) 212, 


BOMBAY HIGH COURT. 
Fiast Civin APPEAL No, 77 or 1924, 
March 5, 1925. e 
Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Coyajee, 
BAI LALBU—P wai nti rF—APPELLANT 
VETSUS , 
MOHANLAL GOKALDAS JAVERI— 
DEFENDANT—RESPONDENT, 
Civil Procedure Code (Act V of 1908), s. ki 
Execution of decree—Waste committed by judgment, 
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delaor since date of decree—Damages —Procedure-— 
separate suit, whether lies. h ua NG 
IAIN in execution of a decree for possession ib is 
alleged that waste has been committed by the 
judgment-debtor and he has caused wilful. damage 
to the property after the date of the decree, the 
question is one arising between the parties relating 
to the execution, discharge or satisfaction of the 
decree, and must be determined e27 the Court 
executing the decree and not by a separate suit. If 
the execution Court finds that the alleged waste has 

< baan established it can awad nena to the decree- 

+ against the judgment-debtor. | 

holder AEn han Prabha Desai v. Sakharam 

Padmana Magdum, 13 Ind. Cas. 443; 25 Bom. L. R. 449; 

(1923) A. L R. (B.) 391, followed. ig, 

Pirst appeal against the decision of the 
First Class, Subordinate Judge, Ahmed- 
abad, in Darkhast No. 357 of 1923. 

"Mr.G. N. Thakor, (with him Mr. R.J. 

Thakor), for the ‘Appellant. 

“Mr, Ratanlal Ranchhoddas, for the Re- 
spondent. 


MENT.—In this suit a decree 
Be pie performance was passed against 
the defendant on February 26, 1923. 
The plaintiff did not take the necessary 
steps to produce the purchase-money, so the 
defendant took out a darkhast on June 21, 
1923, for payment of the purchase-money 
in order that the matter might be complet- 
ed. The plaintiff then complained that 
the defendant had pulled down some of the 
pricks out of the property in dispute with 
a view to causing damage to him. A Com- 
missioner .was appointed, and he made a 
report showing the present condition of the 
bilding on November 17, 1923. The Com- 
missioner could not decide whether the 
defendant had caused wilful damage to the 
building since the date of the decree. On 
the report the First Class. Subordinate 
Judge made an order that time should be 
given to the defendant to replace the pro- 
perty inthe suit in the same condition as 
it was at thes date of the suit. That being 
done, the plaintig should lodge the money 
in Court, and the defendant should give 
over possession of the property to the plaint- 
iff, No reason is given for this order. 
The direction that the defendant should 
replace the property in suit in the same 
conditiop as it «was at the date of the suit, 
was clearly wrong. The issue between the 
parties was whether the defendant between 
the date ofthe decree andthe date of the 
darkhast, i. en June 21, 1923, Wad caused 
wilful damage to the property, so that on. 
its being delivtred to the plaintiff in pur- 
suance of the decree the value would have 
“been reduced. It is contended that that is 
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nota question which arises in execution, 
and that the plaintiff will have to file a 
suit to have it decided. In Hari Shridhar 
Prabha Desai v. Sakharam Padmana Mag- 
dum (1) it was decided by this Court that 
the question with regard to the waste com- . 
mitted by a judgment-debtor after the date 

of the decree is a question arising between 

the parties relating to the execution, dis- 

charge or satisfaction of the decree and 

must be determined by the Court executing 

the decree, and not by a separate suit. In 

that case it was alleged~-that after-the 

decree and while the appeal was pending the 

defendants committed waste by cutting 

down tregs. There does not appear to be 

much difference between a case where an 

appeal has been filed, and the party re- 

maining in -possession commits waste, and 

a case where possession is directed to be 

given by a decree; and before possession is 

given waste is committed. The question 

is really whether a successful party ‘can 

be said to get possession of what was directed 

to be given to him by the decree, if 

the party in possession deliberately has 

caused damage tothe property. There is 

no reason why the question of damage 

should not be tried in execution. 

We think then that the appeal: must be 
allowed and the darkhast sent baek to.the . 
lower Court to decide this issue, “whether 
between the date of the decree and -the 
date of the darkhast, t.e., June 21, 1923, 
the defendant caused wilful damage to the 
suit property.” If that issue is found in 
the affirmative, then the next issue will be 
“what was the extent of damage.” The 
Court, if it finds that there has been wilful 
damage caused to the property by the de- 
fendant, will be entitled éo direct payment | 
of that damage outof the purckhase-money 
due by the plaintiffs. Thise order should 
not delay the prosecution ofthe darkhast 
with regard to the payment of the purchase . 
price and delivery of possession. We leave 
it tothe Judge to decide whether it will 
pe necessary to take security from the de- 
fendant ifthe purchase price is paid into 
Court, for any damage that may be found 
to have been caused between the date of 
the decree and the date of the darkhast, 
i,e, June 21, 1923. The appellant must 
get her costs in this Court.. Costs in the 
lower Court will be costs in the darkhast, 

Z. K. Appeal allowed. 


(3) 73 Ind. Cas. 448; 25 Bom. L. R. 449; 1928) ALT. 
R. (B) 391. l 
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- CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREB No, 2386 
-" or 1920, 
January 15, 1923. < 
Present:—Justice Sir Ne R. Chatterjea, Kr., 
i and Mr. Justice Cuming. 
. NRIPENDRA NATH BHOWMIK AND 
OTHERS— PLAINTIFFS—APPELLANTS 
< versus 
BASANTA KUMAR LAHIRI—DEFENDANT 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 1i—Res 
judicata—Matier decided by Trial Court but not 
decided by Appellate Court, whether operates as res 
judicata—Subsequent suit based on different title, whe- 
ther barred—Relief, ancillary, refusal of, effect of— 
Decree, form of—Mesne profits, ascertainment of, stage 
of. > 
| ` To support a plea of res judicata it is not enough 

that the parties to both the suits are the same and that 
the same matter is in issue. ‘The matter must have 
been heard and finally decided in the previous suit. 
[p. 208, col. 2.] < z 
. “Where there is an appeal from the decision of the 
First Court, the finality of that decision is destroyed 
and the judgment of the First Court is superseded by 
the judgment of the Court of Appeal. Ifthe Appel- 
late Court does not, for any reason, think fit to decide 
a certain matter arising in the suit itis Icft an open 
question and the decision of the Trial Court on that 
matter does not operate as res judicata in a subsequent 
suit between the parties. [ibid. | . 

Where a declaration of title ina suit is claimed 
merely asa step towards the decree sought, namely, a 
decree for possession, and the suit with regard to the 
relief for possession is dismissed on the ground of 
limitation and no finding is given on the question of 
title, the mere fact that the relief as to declaration 
has not been granted will not, under Exp. V to 
s. 11 ofthe C. P. O., ‘operate to render the question 

‘of ue res judicata in a subsequent suit. |p. 209, cols. 1 
.& 2, 

nah eventual reversioner does not claim through 
any one who goes before him. [p. 210, col. 1.] 

A suit by the plaintiffs to.xrecover possession ofa 
lease-hold interest in which they claimed as the heirs 
of their father was dismissed on the ground of limita- 
tion. Subsequently they brought a suit to recover the 
property claiming, nos through their father, but as 
reversionary heirs of the last full owners: 

Held, that tle suit was not barred by the principle 
of res judicata ina8much as (a) the question of title 
was not heard and finally decided in the previous 
suit and (b) the subsequent suit was not based upon 
the same title as the previous suit. [p. 209, col. 2.3 


Before passing a decree the Court ought to be 
satisfied whether the decree, if passed, will be capable 
of execution. [p. 210, col. 2.] 

Acclaim for mesne profits must be investigated in 
further proceedings after the decree and a plaintiff 
cannot be blamed for not .adducing evidence as to the 
amount of mesne profits claimed by him before the 
decree has fixed the period. for which the mesne profits 
would be payable. [p. 21], col. 1.] 


Appeal against a decree of the Subordi- 
nate Judge, First Court, Faridpur, dated 
the 13th of August 1920, reversing that 
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of the Munsif, Second Court at Goalundb, 
dated the 20th of August 1919. 
Babus Tarak Chandra Chakravarty, 
Phanindra Lal Moitra and Profulla Cha 
dra Chakravarty, for the Appellants. 
Babus Surendra Chandra Sen and 
Hemendra Chandra Sen, for the Respond- 
„ent. 
Babu Biraj Mohon Mazumdar, for the 
Deputy Registrar. i 7 
JUDGMENT. — This appeal arises out 
of a suit for establishment of the right of 
the plaintiffs to, and recovery of possessien 
of, two taluks and five jotes as reversionary 
heirs of two ladies, Bhabani and Padma- 
mani. The defendants are the lessees under 
the widows, who are now dead. : ; 
It appears that the plaintiffs’ father 
Prasanna executed a mortgage in respect 
of the taluks and the jotes in favour of one 
Raj Kumar, the defendants’ father, on the 
12th November 1880, evidently treating the 
properties as belonging to himalone. Three 
ladies of the family (including the two 
named above) however got their names 
registered, each in respect of her 4-annas 
share-as heirs by right of succession to the 
last five owners respectively in 1882. In 
1883, Raj Kumar the -mortgagee, obtained 
a lease from the three ladies in respect of 
12 annas share in the name of his grandson 
Basanta. In 1891, Raj Kumar brought a 
suit for foreclosure upon the mortgage, 
which. resulted in a compromise. It was 
agreed that there would be a decree for. 
foreclosure in respect of 16 annas against 

rasanna, but that the mortgagee would 
grant a lease thereof to him, that Basanta 
would surrender the lease, which he had 
obtained from the three ladies and that 
Prasanna would be the lessee under Raj 
Kumar. A decgee was made accordingly. 
The lease taken by Basanta from the ladies 
was surrendered by him notwithstanding 
objections raised by the ladies. 

In 1903, a suit was instituted by the 

plaintiffs against the defendants (the two 
ladies being joined as parties defendants), 
for recovery of the lease-hold interest, in 
respect of- which the -plainéiffs had been 
dispossessed by the defendants in” 1895, 
There were certain other properties includ- 
ed in that suit, which were not the subject- 
matter of thé compromise. ` 

In that suit the plaintiffs alleged that 
the widows Bhabani and Ptdmamani did 
not inherit the shares ffom the last full 
owners, The suit was decreed in part by 
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the Subordinate Judge but the decree was 
reversed by the District Judge who held 
that the dispossession had taken place in 
1883 when the lease was granted and that 
the suit, therefore, was barred by limita- 
tion. There was a second appeal to this 
Court and it was disposed of on the ground 


that the plaintiffs’ suit was b&rred by limi- | 


tation as the plaintiffs’s possession within 
12 years was not proved. 

Bhabani and Padmamani having died 
within 12 years of the suit, the plaintifis 
instituted this suit for recovery of posses- 
sion of the properties on the allegations 
that those ladies held only the estate of a 
Hindu widow and that the alienation in 
favour of the defendants was fraudulent and 
not for legal necessity and, therefore, not 
binding upon the plaintiffs, 


The main defence was that the decision 
in the suit of 1903 operated as res judicata, 
and that the plaintiffs were estopped from 
making the allegation which was made in 
the plaint in the present suit and which 
was contrary to the statements made in the 
previous suit of 1903. The defendants also 
pleaded that there was legal necessity for 
the leases which were executed by the 
ladies. 

The Court of first instance held that the 
decision in the suit of 1903, did not operate 
as res judicata, nor were the plaintiffs 
estopped and that legal necessity was not 
proved. That Courtaccordingly held that 
the plaintiffs were entitled to succeed in 
respect of the two taluks, but not with“ 
respect to the five jotes, as the properties 
had not been sufficiently specified in the, 
plaint, nor were the plaintiffs entitled to 
claim mesne profits. 


On appeal, the learned Subgerdinate Judge 
held that the decision in the suit of 1903 
operated as res judicata and that the plainte 
iffs could not be Sllowed to take up incon- 
sistent positjons and were precluded by the 
principle of estoppel. In the result, the 
suit was dismissed. 

The plaintifs have appealed to this 
Court. ` : 

The ffrst question raised is whether the 
decision in the suit of 1903 operates as res 
judicata, 

It is contended by the learned Pleader for 
the appellants that in the lower Appellate 
Court there wasno decision on the question 
of adverse possession on behalf of the ladies, 
But assuming that there was, the next con- 
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tention is that having regard. to the judg- 
ment of the High Court which proceeded 
merely upon the finding that the plaintiffs 
were not in possession within 12 years, the 
question of title based upon adverse posses- 
sion could not be held to have been heard 
and finally.decided by the High Court. 

We think that this contention is correct. 

Assuming that the learned District Judge 
had found that the ladies were in adverse pos- 
session, that was not the ground upon which 
the High Court proceeded to dispose of the 
case. ‘The decision of the lower Appellate 
Court became sub judice, a second.’ appeal, 
having been preferred to this Court; and. 
this Courtas stated above, did not express 
any opinion upon the question of adverse 
possession. The principle is.enunciated in 
seyeral cases and we need only refer to some 
of them. | 

In the case of Chunder Coomar Mitter v. 
Sib Sundari Dassee (1), it was pointed out 
that “when the decision of a lower Court 
is appealed to asuperior Tribunal, and that 
Tribunal for any reason does not think fit to 
decide the matter, it is left an open ques- 
tion. We have held so here over and over 
again; and it is not because in point of form 
the appeal in the first suit was dismissed, 
that the decision of the Munsif can be con- 
sidered as confirmed.” : 


In the case of Sheosagar Singh v. Sitaram 
Singh (2), the Judicial Committee observed 
as follows :—“To support a plea of res judi- 
cata itis not enough that the parties are . 
the same and that the same matter is in 
issue. The matter must have been ‘heard 
and finally decided.’ If there had been no 
appeal in the first suit the decision of the 
Subordinate Judge would no doubt have 
given rise to the plea. “But the appeal 
destroyed the finality of the decision. The 
judgment of the lower Court was supersed- 
ed by the judgment of the Court of Appéal. 
And the only thing finally decided by the 
Court of Appeal was that in a suit consti- 
tuted as the Suit of 1885 was, no decision 
‘ought to have been pronounced on the 
merits.” See also Gungabishen Bhugut v. 
Roghoo Nath Ojha (3), Ghurphekni v, Pur- 
meshar Dayal Dubey (4), Abdullah Ashgar 


(1) 8O: 631 at p. 63t; 11 O.L. R. 22; 4 Ind! Deg.. l 


- (N. 8.) 406. . 
(2) 24 O. 616 at pp. 626, 627; 1 O. W. N. 297; 24 I. A. 
a0; a Sar. P.O. J. 124; 12 Ind. Dee. (xN. s.) 1079 
- {P. C,). 
i (3) 7 O. 381; 9 O.L. R, 34; 3 Ind. Dec. (x. 8.) 794, 


(50. L. J, 653, 
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Ali Khan v. Ganesh.Dass (5) and Nilvaru 
v. Nilraru (6). 


- It has, however, been contended by the 


learned Pleader for the ‘respondent in the 
first place that the learned District Judge 
in the Suit of 1903 having considered the 
question of limitation along with the ques- 


tion whether the ladies inherited the pro- ' 
perties, the High Court mnst be laken to ` ‘ 
‘ved that in the cases cited above the Ap- 


have accepted the finding on the question 
of. possession as it was mixed up with the 
questions of title. 

We do not see, however, that the High 
‘Court did any such thing. The judgment 
` of the High Court” on the point runs as 
follows:—“As regards the. other®12-annas 
share, the ladies, two.of whom are defend- 
’ ants, claim those ‘shares and say as regards 
those shares that the plaintifis were dis- 
` possessed in 1883 and have continued out 
_ of possession ever since. This has been 
foundasa fact by the lower. Appellate 
Court and that as regards those shares 
the suit is barred by limitation. On the 
findings of fact, this conclusion appears 
_ to be correct.” 


iffs were not in possession within 12 years 
of the suit. The question of title cannot 
be said to have been mixed up with the 
` question of possession in such away that 


the question of limitation could not be de-’ 


` cided apart from the question of title. 


In the next place, it has been contended 
that the Expl 5 of s. 11 should be taken into 
. consideration. 
a prayer in the plaint in the Suit of 1903 for 
, a declaration that the defendants had no 
title to the properties, and that that decla- 
ration not having been granted must be 


taken to have been refused, having regard 


i poe provisions of Expl. 5 ofs. 11, 


But we think that the declaration which 


was claimed by the plaintifis in the prayer‘ 
was not a declaration under s. 42 ofthe’ 


Specitic Relief Act but a declaration which 


led up to the main relief claimed in the 
ln the words of | 


suit, namely, possession, 
the Judicial Committee in the case of 


` (5) 42 Ind. Cas, 959; 45 C. 442; 22 0. W., 
P.N $ 1917; 2 M L. T. 451: 3 P, L. W. 
L. J. 568; 15 A. L. J. 889; 19 Bom. L. R, 972; 34 M. L. 
J. 12; 7 L. W. 62; 132 P. L. R. 1917; (1918) M. W. N. 7. 
| d4 1. A, 213 (P. 0). : an 

(6) 6 B. 110; 3 Ind, Dee, (x. s.) 581, 


14 


N. 121; 128 
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It is urged that there was- 


351; 26 ©. ° 
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Waliham v. Jogeshwar Narayan (7), that 
was “merely an atgumentative step towards 
the only decree sought, viz., possession.” 
and the Court was not entitled to make a 
declaration with regard to the third prayer 
in the plaint after the failure of the sole 
cause of actione namely, the plaintiff's dis- 
possession within 12 years. 

In the third place, it has been contend- 


pellate Court expressly declined to. go into 
the other ‘questions decided by the lower 
Court. 

But in the case of Nilvaru v. Nilraru (6), 
there was,no such express reservation and 
yet it was held that the question was not 
finally decided. Wethink that upon the 
express terms of the section (s. 11 of the 
C. P. C.) it cannot be said that a matter is 
finally heard and finally decided by the 
Court of Appeal when for any reason it 
does not think fit to go into the question. 
In the present case the High Court having 


disposed of the case merely upon the ground . 


of limitation must be taken not to. have 


` decided any other question. 
The judgment of the High Court, there-' 
fore, was based on the fact that the plaint- ' 


Then, it is to be observed that the plaint- 
iffs claim the talukiright in the present 
suit under a title different from that under 
which they claimed the lease-hold interest 
in the suit of 1903. That was a right in- 
herited by them. from their father. The 
title upon which the plaintiffs have insti- 


t tuted the present suit is a title not derived 


from their father but a title .which. they 


-claim as having devolved upon them as 


reversionary heirs of the last full owners— 
Swarup and Benimadhab. That being so, 
the principle of res judicata cannot apply 
as the two suits were not litigated under the, 
same title. > T F 
The next point is whetherthe plaintiffs are 
estopped by reason of the statements made 


“by them in the suit of 1903.° 


In the previous suit the plaintiffs’ case 
was that Bhabani and Padmamani did not 
inherit, and that the plaintiffs’ grandfather 
had inherited those shares. In the present 
suit the plaintiffs’ case is that the widows 
had inherited those shares. The Pearned 
Subordinate Judge also refers to the state- 
ments of the plaintiffs’ father in the mort- 


- gage-bond @nd also in the suit for foreclo- 


sure on the mortgage, in which he asserted 
the right to the property toethe exclusion 


(7) 350,189 at p. 193; 12 0. W. N. 227; 7 O. L; J. 


. 44; 10 Bom. L R. 9; 17 M. L. J. 226; 2 M. L. T. 509; 14 


44; Í 
Bur, L. R. 101; 35 I. A. 38 (P. O). - 
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of the widows. But'these statements cannot 
bind the plaintiffs because, as already 
stated, the plaintiffs claim the properties 
not as heirs of their father but as reversion- 
ary heirs of Swarup and Benimadhab. 
An eventual reversioner,does not claim 
through any one who goes before him. As 
pointed out inthe caseof Bahadur Singh v. 
Mohar Singh (8). “The then claimants were 
only expectant heirs witha spes successions. 
The appellants claimed in their own right 
as heirs of Mohar when the succession 
opened and it would be a novel proposition 
to hold that a person so claiming is bound 
by a contract made by every person through 
whom he traces his descent”. [See also 
Rangaswami Gounden v. Nachiappa Gounden 


So far as the plaintiffs themselves are 
concerned, there is no doubt that the present 
statements are inconsistent with what was 
stated in the suit of 1903. 

But there has been no change of position 
by reason of the statements. made by the 


` plaintiffs in the Suit of 1903. The leases 


upon which the defendants base their right 
were granted by. the widows,in 1883—about 
20 years beforethe Suit of 1903. They could 
not have been affected in the matter of tak- 
ing the leases by any statements made by 


. the plaintiffs 20 years subsequently. As a 


matter of fact, the lessors had registered 
their names and had granted the leases to 
the defendants on the footing that they 
had inherited the estate from the last full 
owners, eè 

It is contended by the learned Pleader 
for the respondents that had the plaintiffs 
set up the right, they now set up, in the Suit 
of 1903, the defendants might have taken 
steps for preservation of*evidencé on the 
point. 5 

There is no% evidence to show, however, 
that any evidence bearing on the point has, 
since 1903, been destroyed. 

We are accordingly of opinion that the 
plaintiffs are not precluded by the principle 
of estoppel, and that the plaintiffs would be 
entitled to tie shares of the two taluks pro- 


. vided the other questions raised in the case 


233, 12 M. L. J.056; 8 Sar. P. J. 152 (P. 


are decided in their favour. But the ques- 
tion of legal necessity, -as also the main 


(8) 29 L A. 1; 24 A. 94; 6 O. W. N. 109: 4 Bom. L, R, 

1$) 50 Ind. Cas. 488; 42 M. 523 at p. 536; 23 0. W. N. 
777; 38 M. L. J. 493; 17 A. L. J. 536; 29 O. L. J. 539; 
21 Bom. L, R. 640; (1919) M. W. N 262; 26 M. L. T. 
5; 10 L. W, 105; 46 I A.72; 1U. P, L.R. (P, 0) 86 
(P, O) 
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question whether the plaintiffs inherited 
the property as reversionary heirs of Swarup 
and Benimadhab, or whether the widows 
Bhabani and Padmamani held the proper- 
ties by right of adverse possession and any 
other question that might be necessary to be 
decided in the case, have not been gone 
jnto by the lower Appellate Court, as its 
decision proceeded only upon the questions 
of res judicata and estoppel. 

The case must, therefore, go back to the 
lower Appellate Court fora decision upo 
the other points raised in the case, A 

Then the next question is whether the 
plaintisis are entitled to get a decree for the 
five jotes. 

Upon that point, both the Courts below 
have come to the conclusion that they are 
not so entitled because the properties have 
not been sufficiently specified in the plaint, 

The learned Pleader for the appellants 
has contended that as the prayer was not 
for actual possession, the description 
given in the plaint was sufficient as it 
would be necessary only to notify to the 
tenants that the rent was to be paid to the 
plaintiffs. 

But the land with respect to which the . 
rent is to be paid must be specified in the 
decree, and the question whether. the lands 
have been sufficiently specified, isa ques- 
tion which we cannot go into in second 
appeal. The Court of first instance says: 
“There is no doubt of the fact that the 
description as given in the schedule is not 
sufficient for identification of the holding.” 
Then after stating certain reasons, the 
learned Munsif says: “Thereis no other 
description of the jotes except by schedule 
to the plaint. Defendants have, therefore, 
raised a valid plea when they, say that the 
suit will fail for want of proper description. 
The learned Pleader for the plaintiff ai gues 
that defendant had no difficulty in identi- 
fying the lands as the very same descrip- 
tion appears in defendant’s documents of 
title. This argument has no force as before 
passing the decree the Court ought to be 
satisfied whether the decree, if passed, 
will be capable of execution. I could not, 
therefore, agree with the learned Pleader 
for the plaintiff in leaving the matter open 
for the Isxecution Department.” The claim 
with regard to the five jotes accordingly 
was disallowed by the Court of first instance 
on the ground of indefiniteness. The 
learned Subordinate Judge also finds that 
the description as given in the schedule 
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“.js not sufficient for the identification of 
the lands. As already stated, the question 
whether they are or are not sufficient for 
identification is one for the Court. dealing 
with -facts to decide -and we cannot go 
into the question. The claim with regard 
to the five jotes, therefore, must be dis- 
missed. 

The last question is whether the plaintifis 
are entitled to mesne profits with regard to 
“the shares of the two taluks. 

It appears that a claim was made in the 
plaint efor mesne profits and the claim was 
valued at Rs. 100, -but it was disallowed 
by the Court of first instance on the ground 
that no evidence had. been adduced be- 
fore it and no application had been made 
for the hearing of the matter in further 
proceedings. 

We do not see, however, why the claim 
should not be gone into after the decree. 
That is what is usually done. Formerly the 
claim for mesne profits used to be investigat- 
ed in the Execution Department and now 

„in further proceedings after the decree. The 
plaintiffs could not be blamed for not adduc- 
ing evidence as to the amount of mesne 
profits before the decree had fixed the period 
for which the mesne profits would be 
payable. -In these circumstances, if the 
plaintiffs get a decree in respect of the 
taluks, the Court should decide whether the 
plaintiffs are entitled to any mesne profits, 
“and if so, for what period, the actual amount 
` of the mesne profits being left to be deter- 
mined in further proceedings. 

The result is that the claim with regard 
to the five jotes is dismissed with half costs 
in all Courts. : 

With regard to the claim for the twọ 
taluks, the case is remanded to the lower Ap- 
pellate Court t4 be dealt with in accordance 
with the observations made above. Costs 
(one-half) tf abide the result. 

Z. K. j Case remanded. ° 
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Present: —Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Coyajee. 
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—Separate costs—Taxation—Order directing how 
costs are to be taxed—Appeal, whether lies. 

However large the number of the defendants*may 
be who are claiming in separate interests they are 
entitled to appear and defend the suit and each 
defendant's Pleader would be entitled, under the 
Bombay Pleaders Act, to charge a fee based on the 
suit valuation for the purpose of Pleader’s fees. In 
such a case where the defendants are successful 
and their costs are ordered to be paid by the 
losing party eth defendant is entitled to costs taxed 
on the basis of the suit valuation and not on the 
basis of what each defendant's interest might be in 
the suit itself. 

Quere:—Whether an appeal lies under any of the 
provisions of the P. C. against an order of a 
Judge directing how costs are to be taxed. 


First appeal from the decision of the First 
Class Uubordinate Judgeat Nasik, in Appli- 
cation No. 62 of 1922, in Original Suit 
No. 448 of 1920. 


Mr. J. R. Gharpure, for the Appellant. 
Mr. P. G.Babat, for the Respondents. 


_ SUDGMENT.—In this case the plaint- 
iff's suit was dismissed, and he was ordered 
to pay the defendants’ costs. When the 
decree was drawn up the plaintiff contended 
that the costs payable by the plaintiff 
were not in accordance with the judgment. 
Defendants Nos. land 2 were allowed their 
costs onthe valuation of the plaintiff's suit, 
Defendant No. 3 was also allowed his costs 
on the same value: The plaintiff then 
applied to the Judge to alter the ‘method 
of taxation as appearing in the decree. The 
Judge declined to alter the taxation. The 
plaintiff has appealed, it would appear, ‘not 
against the decree, which embodied the 
directions given in the judgment, but 
against the taxation of the costs. We doubt. 
very much whether an appeal lies under 
any of the provisions of the Code against 
an order of the Judge directing how costs’ 
are to be taxed. However that may be, it 
is quite clear that the defendants were 
entitled to their costs gaxed on the basis 
of the valuation of the plaintiff's suit. How- 
ever many the defendants nray be claiming 
in separate interests, they are entitled to 
appear and defend the suit, and each 
defendant's Pleader would be entitled under 
the Bombay Pleaders Aet tu charge a fee 
based on the suit valuation for the purposes 
of Pleader’sfees. So thatas the-defendants 
were sugcessful and their costs were ordered 
to be paid by the losing party, each defend- 
ant was entitled to costs taxed on the basis 
of the suit valuation agd hot on the basis of 
what each defendant's interest might be in 


. ele oe a Hira SINGH v. ARJAN SINGH. ` (89 Í. Ò. 19884 
hg sea itself. The appeal must be dismis- was a childless proprietor and was not’ 
se 
Z 


with costs, S authorised to make a gift according to the 
. K. Appeal dismissed. Customary Law of the Province by which he 
was admittedly governed. “The defendants 

SS denied the ancestral character of the land 


~ and pleaded that the gift was valid by 
custom. It was further contended that some 


° of the plaintiffs had assented tothe gift and 
that they, at any rate, were not. entitled to 
LAHORE HIGH COURT. maintain this suit. . ` 

SEGOND Orvit, APPEAL No. 1504 or 1922. Both the Courts below have held that the 

January 21, 1924. property was ancestral and that the gift 

Present:—Mr. Justice Moti Sagar. was invalid by custom. With regard to the 

* HIRA SINGH AND OTRERS— PLAINTIFFS reversioners who were parties to the agree- 

f APPELLANTS . ment dated the 13th of June 1916, it was 

VETSUS found that they had assented to the gift 

ARJAN SINGH, MINOR, THROUGH and that the suit, so far as ib related to their 

KARTAR SINGH, HIS BROTHER, “ shares in the property concerned, should be 

AND OTHERS—DEFENDANTS, KISHAN dismissed. 

SINGH AND OTHERS—PLAINTIFES— The plaintiffs, whose suit has been dis- 

“RESPONDENTS. i missed, have now come up in second appeal 


refe of TU sate d or ad p= ur to this Court and two contentions have been 

pectancy—Custom—Agreement by colla wat : a. nies 

- ponent gift by urea Reena Regieecation Act ee ee ee fl E agan 
7I of 1908), s. 17 (1) (b). f : 

An agreement by a collateral not to contest a gift of that the document, dated 13th June 1916, 
piao agi by a childless proprietor is neither which according to the defendants bars the 
a transfer of an expectancy nor an assignment or ex- Cee. Se eee mee ome ns (eee p J 
tinguishment of any right, title or interest to or in plaintiffs pm 18 ee 17 Aer 
immoveable property. ‘Therefore, such an agreement for want of registration, and s. (1) (b) 0 
is neither illegal, under s. 6, Transfer of Property Act, the Indian Registration Act is relied on in 
nor does it require registration under s. 17 (1) (b}of support of this contention. In my opinion 
the Registration Act. [p. 212, col. 2; p. 213, col. 1.) there is no force in this contention. Ac- 

Second appeal from a decree of the cording to s. 17 (1) (b) all non-testamentar 
District Judge, Ludhiana, dated the 4th . > ERR y 
March 1922 5°, ’ instruments which purport or operate to 

Lala Fakir Chand, for the Appellants. “Telo ka paka kaa D or aan len 

“Lala Balwant Rai, for the Respondents.. 1026" in presentol in tuvure, any right, 

; P * title or interest, whether vested or contin- 


JUDGMENT.—On the Ist of March ° gent, of the valueof Rs. 100 or upwards to 
-1916 one Ram Ditta, a Jat of Mauza Chima orin immoveable property are compulsorily 
in the Ludhiana Tehsil, executed a deed of e registrable. (The question for decision is 
gift in respect of 12 bighas 12 biswas and 1 whether the document in question purports 
biswansi of land and one-half share 'of two to declare or extinguish any rights in pre- 
houses in that village in favoyr of one Arjan sentor in future'in immoveable property of 
Singh, the dapghter’s son ‘of one Basawa the value of Rs. 109. Now lookibg to the 
Singh, his first cousin. This gift was as-e terms of the document it appears to me that 
sented to by sonte ofthe reversioners of it was clearly outside and beyond the scope 
Ram Ditta who are now represented by the of this section, All that the execntants of 
present appellants and in token of their’ the document had at the time the document 
` assent they executed a document on the was executed was a spes successionis as Te- 
13th of June 1916 by whickt they admitted versioners. In the document they neither 
that they had po rights in the property purport to convey anything nor to declare. 
gifted amd undertook not toraise any ob- or extinguish any vested or contingent 
' jections in respect thereof at any future rightsin any property. They merely give 
time. Ram Ditta ‘having died the present their consent to the gift which had been 
suit was brought on the 6th ofeFebruary made by Ram Ditta and undertaken not to 
1920 by his ‘reversioners in whom were in- raise any objection in respect thereof at 
cluded also the eeversioners who were the “any future time. The relevant portion of 

` signatories of the document of the 13th of the document is tothe following effect: — 
„June 1916 on the allegation that Ram Ditta Jo ke arazi Musammi Ram Ditta urf 
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Ram Singh, pisr Khazan Singh, Quam Jat, 
sakna Chima, Tahsil Ludhiana, ne banam 
Arjan Singh, apne dhote ko hiba kardi hai, 
is arazi mazkura bala parmazharana ka kisi 
kisim ka wasta nahin raha. Ainda ko 
babat arazi kisi kism ka tanaza nah 
karenge. ` 


These words, in my opinion, which only | 


embody an undertaking by the executants 
ofthe document not to contest the gift at 
any futyre time, clearly do not amount to 
an extinguishment of any rights in the 
property and I must, therefore, hold that 
the learned District Judge was right in 
holding that the document did mot require 
registration. ; 
Next, it was argued that the agreement 
was illegal on the ground that it dealt 
with an expectancy. Section 6 of the 
Transfer of Property Act and a recent 
ralnz of their Lordships of the Privy 
Council reported as Ananda Mohan Roy 
v. Gour Mohan Mullick (1) were relied 
on in support of this contention. Here 
again the words of the document are 
vry- clear and cannot by any stretch 
of language be held to mean that any 
-rights in expectancy were being trans- 
ferred. As already observed, there was no 
renunciation of any rights and all that was 
undertaken was that the executants of the 
document would not object tothe gift which 
Ram Ditta had executed in favour of Arjan 
Singh. The statement in the document 
that that executants had no rights in the 
property gifted was surely not intended 
to mean that the reversionary rights-which 
they undoubtedly possessed in that pro- 
perly were being conveyed or transferred in 
favour of any other person. Section 6 of the 
Transfer of Property Act, which prohibits 
the transfer ofexpectancy rights, is wholly 
irrelevant and cannot possibly apply to the 
factsofthe present case. The Privy Council 
ruling relied on related to a case where an 
expectant heir actually sold certain im- 
moveable property to which he expected to 
succeed upon the death of a certain widow 
and agreed to transfer it to the vendee upon 
possession accruing to him, It was held 
that the contract was void under s. 6 of the 
Transfer of Property Act which forbids the 
trausfer of expectancies. It is obvious that 


(1) 74 Ind. Cas. 499: 50 ©. 929; 21 A. L. J. 718; 4 P. 
L. 1. 609; (1923; A. L R. (P. C.) 189; (1923) M W. N. 
803: 45 M. L. J. 617; 25 Bom. L. R. 1249; 33 M. L. T, 
265. 501 A, 239; 28 C. W.N. 713; 40°C. L.J. 10 
(P.e) - 
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in the present case no expectancy rights’. 
have been transferred and the ruling relied 
upon cannot, therefore, apply. 

In my opinion the decision of the lower 
Court is correct and there is no force in this 
appeal, Thegesult is that the appeal fails 
and is dismissed with costs throughout. 

S. D. Appeal dismissed. 


waana 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL 
No, 18 or 1920. 

April 9, 1925. 

Present:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Crump. 
RANCHHORDAS MATHRADAS AND 
oTHERS—DEFENDaNTS—APPBLLANTS 
versus 
VALLABHDAS KANJI AND orners— 
PLAINTIFFS— RESPONDENTS. 

Practice—Appeal to Privy Council, non-prosecution 
of—Costs of application for leave to appeal, order as 
to. ý 

Defendants obtained leave to appeal to the Privy 
Council against a decree of the High Court. Leave 
was granted and costs of the application were made 
costs in the appeal. Defendants took no further 
steps to prosecute the appeal before the Privy Council 
and the appeal was ‘consequently dismissed under the 
Privy Council rules without further orders. On the 

‘fact of the,dismissal being communicated to the 
High Court: 

Held, that the plaintiffs-respondents “were entitled 
go the costs incurred by them in the High Oourt on 
the petition filed by the defendants to obtain a 
certificate for leave to appeal to the Privy Council. 

Mr. Lalji, for the Appellants. 

Mr. Munshi, for the Respondents. 


, JUDGMENT.—In this ĉase leave to 
appeal to the Privy Council was obtained 
by the defendants. Thereafter they took 
no steps to prosecute the appéal, and on 
October 18, 1928, the Registrar of the Privy 


* Council addressed a letter to this Court as 


follows:-— 

“I have the honour to inforih you that the 
appellants have taken no step in prosecu- 
tion of the above appeal although four | 
months have now elapsed since the date of 
the arrival of the record in Hnogland, and 
that by virtue of r. 34 of the Judicial Com- 
mittee Rules 1908, the said appeal stands . 
dismissed for non prosecution as from 
to day without further order. 

“I have accordingly to request you to be- 

A . 


dM 


good enough to bring this communication 
before the Judges of your Court, in order 
that the necessary steps may be taken to 
terminate the proceedings”. < 

Nothing further has been done. There- 
fore, it would be necessary far this Court 
to give directions in accordance with the 
Registrar's letter with regard to the costs 
of the application for leave to appeal to the 
Privy Council. Those costs had been made 
costs in the appeal. As the appeal was 
dismissed for mon-prosecution without 
further order of the Privy Council, no order 
was made with regard to those costs. It 
makes no difference that the petitioners 
applied to thePrivy Council for restoration 
of the appeal. That petition failed, and 
the petitioners were directed to pay ‘the 
taxed costs in England of the respondents 
opposing the petition. We are, therefore, 
restored to the original position at the time 
the Registrar's letter of October 18, 1918, 
reached this Court. We think that as the 
appellants took nofurther steps to prosecute 
the appeal, the respondents were entitled 
to the costs incurred by them in this Court 
on the petition filed by the appellants to 
obtain a certificate for leave to appeal to the 
Privy Council. That order would include 
the costs of the present application. The 
respondents are not entitled to the costs of 
aod appearance before Mr. Justice Tarapore- 
wala. 


Z. K, ` Order accordingly. 


ALLAHABAD HIGH COURT. 
Second Civin APPEAL No, 471 or 1924. 
* May 8, 1925 
Present:—Mr, Justice Sulaiman and 
Mr. Justice Boys. 
TULA RAM-—JUDGMENI-DEBTOR— 
APPELLANT 
VETSUS 
BHUP SINGH—Dxrcres-HotpEr— 
x *RESPONDENT. 

Civil Procedure Code (Act V af 1908),0. XXXIV, 
r. 6—Limitation Act (1X of 1908), Sch. I, Art. 181— 
Mortgage-decree--Appeal—Application for final decree 
-—Limitation, commencement of. è 

A mortgage-decree was passed in a suit to which 
the mortgagor and his sons were impleaded as defend- 
ants. The sons cowtested the suit on the ground that 
there was no legal necessity for borrowing the amount 


of the mortgage and contended that no portion of the . 


joint family property was liable to be sold in erecu- 
tion of the mortgage decree. The sons preferred an 
appeal agains} the mortgage-decree but did not im- 
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plead their ‘father as a party to the appeal. The 
appeal was dismissed: 

Held, that limitation for an application by the 
decree-holder for a final decree began to run not from 
the date of the decree ofthe Trial Court but from the 
date of the dismissal of the appeal inasmuch as the 
whole case was re-opened in appeal, and if the Appel- 
late Court had allowed the appeal it would have had 


to dismiss the entire suit not -only as against the sons- ` 


but as against the father so far as the joint family pro- 
perty was concerned. [p. 215, col. 1.] 

Second appeal from a decree of the Dis- 
trict Judge,. Aligarh, dated the 8th of 
January 1924. ° 

Dr. N.C. Vaish, for the Appellant. 

JUDGMENT.—This is a judgment- 
ment-debtar’s appeal arising out of an ap- 
plication for a decree absolute in which the 
main plea is that the application is barred 
by time. It is surprising to find that’ both 
the Courts below call the proceeding an 
execution of the decree which of course it 
isnot. It appears thatthe plaintiff institut- 
eda suit for sale on the basis of a mortgage- 
deed executed by Tula Ram, the appellant, 
himself impleading his sons, Jugal Kishore 
and Ratan Lal. A preliminary decree for . 
sale was passed on the l6th of April 1918 
against all the three defendants and the 
time fixed for payment was the 17th of 
October 1918, The sons had contested the 
suit on the ground that there was no legal 
necessity for borrowing the amount. They 
had preferred an appeal to the District 
Judge in July 1918 which was dismissed 
on the 2nd of November 1918 anda second 

* appeal to the High Court by them was also 
dismissed on the 3lst of March 1921. Itis ` 
eto be noted that neither in their appeal 
before the District Judge norin their appeal 
to the High Court did the sons implead 
their father Tula Ram bul they opened up 
the whole decree and urged that no portion 
of the joint family property was at all liable 
to be sold. 4 
The decree-holder claims that he is entitl- 
ed to calculate the time for making the ap- 
plication for the final decree from the date 
‘of the Appellate Court's decree. If time is 
to be counted from that date the application 
is within time. If not then it was present- 
ed more than three years after the prélimi- 
nary decree by the First Court was prepared. 
The Court below has held that in this. case 
the application is not barred by time and 
has relied on the-Full Bench case of Gaja- 
dhar Singh v. Kishan Jivan Lal (1). 
The present case is different from cases 
where a number of defendants who hold 


(1) 42 Ind, Cus, 93; 39 A, 641; 15 A. L. J. 734, 
e 
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‘portions of property independently 
and who were parties to -the eriginal 
suit are not made parties in appeal. In the 
present case the appeal had been preferred. 
by the sons on behalf of and in the interest 
of the whole ‘family. The point raised’ 
was that the entire family property wasto 
be exempted from the decree. The success 
ofthe appeal would have enured for the 
benefit of the whole family including Tula 
Ram; the executant. It must, therefore, be 
assumed that the appeal was preferred on 
behalf af the whole family, but, of course, 
in the name of the sons only who were not 
disqualified from challenging the validity 
of the loan advanced. The whole case was- 
re-opened and the Appellate Coust if it had 
allowéd the appeal would have had to dis- 
miss the’entire suit not only as against the 
sons but even asagainst Tula Ram. Under 
these circumstances the view taken by the 
learned Subordinate Judge that it was the 
decree passed in appeal in which the First 
Court's decree merged and from which date 
tims would be counted seems to be correct: 
We accordingly dismiss the appeal ‘but 
without any order as to costs as no oné 
appears for the respondent. 

` Z, K. Appeal dismissed. 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL 
| No. 36 oF 1925, : 
April 6, 1925. 

Present :—Siz Norman Macleod, KT., 
Chief Justice, and Mr. Justice Coyajee. 
DEVKARAN BHOLARAM AND OPHERS — 

_DaerenpaNnts—APPSLLANTS 


i VETSUS 
-SANGIDAS J 


ESIRAM AND oTHExs— 
“ PLAINTIFFS—RESPONDENTS. i 

Civil Procedure Code (Act V of 1998), O. XI, r. 21— 
Afidavit of documents, order directing—Non-coh- 
pliance with order—Order directing defence to be 
struck out, when to be made—Death of party against 
whom order for affidavit of documents was made, 
effect of--Legal representatives, whether bound by 
order. 

Under r. 21 of O, XI of the C.P. O. a defendant is 
liable to have his defence struck out only when an 
order of the Court has not been obsyed and even then 
the Court should direct that ths defendant be called 
upon toshow cause why his defence should not be 
ptruck out. That penalty will only be imposed when 
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it can’ be shown that non-compliance with the order of ° 
the Court is due to wilful default. [p. 216, col. 2.] 

. Where an order for affidavit of documents is made 
against a party who dies before the order is 
complied with, the order doas not ipso facto bind the 
legal representatives of that party who are substituted 
in his place on the record, and if it is desired that such 
legal representatives should file an affidavit of docu- 
ments afresh order to that effect must be obtained 
against them. [zbid.] 


Sir Chimm€&nlal. Setalvad, for the Appel- 
lants. Pa 
- Mr. B. J. Desai and Sir Thomas Strang- 
man, for the Respondents. Mb < 

` JUDGMENT. 

Macleod, C. J.—This-is an appeal 
against the order of Mr. Justice Tarapore- 
wala striking out the defence of defendants 
Nos. 2and 2-A in an interpleader suit filed 
by Crystal & Co, in January 1923.. The 
original dispute with regard to the money. 
paid into Court by. the plaintiffs was bet- 
ween the second defendant Devkaran Bhola- 
ram and the third defendants Messrs: 
Tullockchand and Shapurji a firm: The 
fourth defendant was afterwards added by ' 
the order of February 14, 1923. No order was. 
made discharging plaintiffs and giving 
directions with. regard to the procedure ta 
-be adopted for determining the questions 
in issue between the .defendants. There 
seems to have been considerable delay in 
filing the written statements, and thereafter 
an order for affidavit of documents was 
obtained -by the Attorneys for the- firsts. 
third and fourth defendants against the 
original second defendant on March.7,.1924., 
The original second ` defendant: died eon 
June 18, 1924; without having filed his 
affidavit of documents, and the ‘-present 
defendants Nos. 2 and 2-A were brought on 
the record in “his place on September 4, 
1924. ` The proper course for the third and 
fourth defendants’ Attorneys then to pursue 
was to get an order against the newly 
substituted defendants for.an affidavit of 
documents, and their failure to do that 
has vitiated the subsequent proceedings. 
Instead of getting that order they wrote 
calling upon these defendants to file their 
affidavit of documents. The Attorneys of 
these defendants on December 16, 1924, 
promised to furnish a copy of their clients’ 
affidavit in the. course of a week. But as 

-the affidavit was not forthcoming, thereafter 
Messrs. Bhaishankar Kanga and Girdhar- 
lal naturally became impatient, so they took 
out a chamber summons applying for an 
“order that defendants Nose 2 and 2-A shoud 
file their affidavit of dscuments and that in 
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default of their doing so their defence 
should be struck out and the suit set down 
for an ex parte decree. In his affidavit in 
support of the summons (para. 9) the fourth 
defendant says :— 

‘The fourth defendant's Attorneys ase 
peatedly called upon “the defendants Nos, 2 
and 2 A to file their affidavit bf ee 
and to furnish a copy thereof, but they 
have failed to file the same up to now. 
“Under the aforesaid circumstances, I pray 

“ that the appearance filed on behalf of de- 
fendants Nos.-2 and 2-A and their defence 
may be struck offand they be placed in the 
same pcsition as if they had not appeared 
and defended this suit.” 
- Tf defendants Nos, 2 and 2-A had already 
disobeyed an order of the Court, then that 
was the right procedure to follow. But 
as defendants Nos. 2 and 2-A had merely 
failed to fulfil the promise made in corres- 
pondence, and there was no order of the 
Court which they had disobeyed, that pro- 
cedure was wrong. .When the summons 
came before the Judge he made an order 
that defendants Nos. 2 and 2-A should file 
their affidavit of documents within three 
weeks from the date of the order, and that 
in default of their-doing so their appearance 
and the defence, if any, should he struck off 
from the suit. Prestmably that order was 
. made under O. XI, r.21, C. P. C. That rule 
says: 

Where any party fails to comply with 
any order to answer interrogatories, or for 
discovery or inspection of documents, 
he shall, ifa plaintiff, be liable to have 
his suit disnfissed for want of prosecution, 
and, if a defendant, to have his defence, if 
any, struck out, and to be placed in the same 
position as if he had not defended, and the 
party interrogating or seeking discovery 
or inspection may apply to the Court for an 
order to that effect, and an order may be 
made accordingly. 


On March 9, the Attorneys of defendants - 


.Nos. 2 and 2-A had sent ap unaffirmed copy 
of their affidavit to the other side explain- 
ing that their mehta was still absent up- 
country. On Maych 10, the case being. on 
the board for an ex parte deeree was 
adjourned until the 17th, defendants 
Nos. 2 -and 2-A being told to put 
‘in an affidavit explaining the delay? As the 
mehta did not arrive the affidavit of docu- 
ments was thereafter affirmed by these 
defendants. A defehdant is liable to have 
his defence struck out only when an order 
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of the Court has not been obeyed, and even 
then the Court should ‘direct that the de- 
fendant be called upon to show cause why, 
his defence should not be struck out. That 
penalty will only be imposed, as has been. 
pointed out in numerous eases, if it can be 
shown that the non- -compliance with the 

order of the Conrtis due to wilful default.. 
So that the summons and the order made 
thereon heing inherently defective, it must 
necessarily follow that the case, shovld. 
never have heen set.down for an ex parte 
decree, and the order madeon March 18, 
1924, cannot be supported, Even on the 
-merits itis difficult to see how the order 
was justified. It is quite true that defend- 
ants Nos. 2 and 2-A have been guilty of 
delay, but the excuse they gave was that. 
their father having died they were not 
acquainted with the subject-matter of the 
suit and their mehta was up-country. So 
that it seems to me that there was certainly , 
some excuse for the delay. Although the 
affidavit eventually filed could have heen 
filed very much earlier, even assuming that 
they had disobeyed an order of the Court, 
we cannot agree with the learned Judge 
that this was one of the grossest cases of 
disobedience of the order of the Conrt, 
so that these ‘defendants’ should suffer 
the extreme penalty of having their de- 
fence struck out. We think then that the 
appeal must be. allowed and the order 
striking out the defence must be set aside. 
The decree must also he set aside and the 
hearing ofthe suit proceeded with. 

Defendants Nos. 2 and 2A to pay the costs 
of the day on March 18 of defendants Nos. 3 
and 4. 

Defendants Nos. 2 and = A to get their 
costs of the appeal. 

Coyajee, J.—I am of the same opinion. 

Z. K. Appeal allowed,’ 


NAGPUR JUDICIAL COMMIS- 
‘SIONER’S COURT. 
MISCELLANBUUS Jeprotan Cass No. 4 
oF 1925, 

March 2, 1925, 
Present:—Mr. Baker, J. ©. 
BALWANTRAO AND OTHERS— 
‘DEFENDANTS—A PPLICANTS 
VENSUS - 

FARID SAHEB— PLAINTIFE—NON- ` 


APPLICANT. 
Civil Procedure Code (Act V of 1908), s. 115- Revision 
-Ground not in existence on date of decree, - 


- (891. O. 1925] 


No revision of a decree can be granted on any 
ground which was‘ not’ in existence on the date 
of the decree. 

Application for review of this Court’s 
judgment, dated the 8th September 1924, in 


Miscellaneous Appeal. No. 21 of 1924. 


Messrs. S. B. Gokhale, R. N. Padhye and 
M B. Kinkhede, R. B., for the Applicants. | 
_ Mr. V. R. Pandit, R. B., forthe Non-Appli- 
cant. 

ORDER,—This is an application for 


‘review ofthe judgment of this Court in 


Miscellaneous Appeal No. 21 of 1924, dated 


8th September 24*. The facts will be found : 


in the judgment and the principal 
ground urged for a review is that the 
decree in the suiton defendants’ mort- 
gage (Suit No. 85 of 1920) has been amend- 
ed, so. that the remarks in the last para- 
graph of the judgment are incorrect. 
The judgment in question was delivered 
on the 8th September and the amendment 
in the decree was made on the 1st December 


No revision can he granted on this ground 


“in view of the Privy Council decision in 


Kotaghiri Venkata Subbamma Rao v. 
Vellanki. Venkatarama Rao (1) thata ground 
for revision must be in existence on the 
date of the decree. 

Even ifa revision could be granted on 
this ground, all that was said in the last 


paragraph of the judgment was as the: 


appeal‘was only concerned with the sir 
land and asthe decree does not give the 
defendants any rights in the sir land; 
s. 52 of the Transferof Property Act had 
no application, | 

The decree as it then stood described the 
mortgaged property as half share of Mouza 
Saigaon Thak No. 574, excepting sir fields, 
The amendment consisted in striking out 
the .word fields. 
` Even after the amendment the sir fields 
are not included in the decree, so the 
judgment of this Court is correct. 

I do not propose to discuss other points, 
not mentioned in the judgment. The suit” 
was remanded for trial on the merits 
after taking fresh pleadings and until 
those pleadings are taken it is obviously 
not possible to say whether they would 
raise points covered by the judgment of 
this Court or not. 

The application ‘is dismissed with costs. 


Z K. Application dismissed. 
(1) 24 M. 1; 27 I. A. 197; 4 C. W. N. 725; 10 M. L. 
T. 221; 2 Bom. L. R. 771; 7 Sar. P. C. J. 671 (P. 0.) 


: *See 87 Ind. Cas. 283—[Ed.] 
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BOMBAY HIGH COURT. 
Srconp Civin APPEAL No. 61 oF 1924. 
March 3, 1925. | 
Present:—Sir Norman Macleod. KT., 
Cheif Justice, and Mr. Justice Coyajee. 
KRISHNARAO PANDURANG BARVE 
2 — PLAINTIFF — APPELLANT. 


versus 
BALVANT KESHAV PATIL— 
DsgFENDANT—RESPONDENT. ` i 
Execution of decree—Instalment decree--Default of 
payment—Power of Court to relieve judgment-debtor 
from consequences of default. ° 
An Executing Court cannot modify or vary the 
terms ofa decree but it has power to relieve a party 
from the consequences of his not paying money within 
the exact time mentioned in the decree. It is entitled 
to weigh the equities and decide whether the judg- 
ment-debtor should or should not be relieved from the 
consequences of his failure to pay the money within 
the time limited by the decree. [p. 218, col. 2.] : 


Second appeal from the decision of the. 
District Judge, Thana, in Appeal No. 239 
of 1922, confirming a decree of the Sub- 
ordinate Judge at Dahanu, in Darkhast 
No. 242 of 1922. 

Mr. G. N. Thakor (with him Mr. S. Y, 
Abhyankar), for the Appellant. 

Mr P. B. Shingne, for the Respondent. | 

JUDGMENT. —The plaintiff in 
this case obtained a decree in his favour 
in Suit No. 28 of 1916. The following 
amended decree was passed by the Appellate 
Court:— ` 

“The decree of the lower Court is 
altered and it is ordered as, follows:*- 
The defendant should pay to the plaint- 
iff the sum of Rs. 4,384-2-2 together with 
interest thereon by equal four annual 
The first instalment should 
be paid on the date the 5th of the 
month of Junein the year 1919. - Interest 
on each instalment should be paid. at 
the rate of four per cent. . from May 9, 
whole amount, 
If he fails to pay the instalment, interest 
at the rate of six per cent. will continue 
to run from the dates on which the. 
instalments will not be paid. The defend- 
ant should henceforth pay the Government 
assessment until delivery of possession to 
the plaintiff if occasion for such delivery to 
the plaintiff arises. Ifthe plaintiff has paid 
the amount of Government assessment after 
May 8, 1958, the same should be recovered 
by the plaintiff from the defendant together 
with interest thereon at six per cent. from 
the date of the payment df the Government 
assessment. If .the plaintiff henceforth 
paid the Government assessment, he should’: 
recover the same with interest thereon to 
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be calculated at the rate of six per cent. 
from the date of the payment of the Gov- 
ernment assessment within one year. After 
all the instalments have been paid and 
after all the above mentioned amounts 
have been paid, the plaintiff should pass 
a sale-deed tothe defendant if the latter 
requests the former to doso. He should 
execute the sale-deed after the defendant 
brings to him the stamped paper required 
for the sale-deed of Rs. 3,180. If the 
defendant fails to pay the abovementioned 
amounts within the period in which the 
last instalment is to be paid, the plaintiff 
is at liberty to claim back the possession 
of the property mentioned in the plaint. 
And the same is on the following condi- 
tion :—The plaintiff is at liberty to claim 
the same if he pays before taking back the 
possession the amount which the defend- 
ant may have paid by way of principal 
out of Rs. 3,180.” 


The defendant paid Rs. 1,350 on March 
11, 1921, and Rs. 1,061-4-2 on December 19, 
1921. He made no further payment until 
after the presentation of the present dar- 
khast, which the plaintiff took out on 
September 8, 1922, and with it he paid into 
Court Rs. 424-4-6 for payment to the defend- 
ant. He stated that since the defendant 
did not pay all the instalments within the 
date fixed for the last (fourth) instalments 
(June 1922) as directed by tho decree, he 
was entitled to demand back possession of 
the suit property from the defendant on 
his recouping the defendant the amount 
` paid by the defendant out of. the princi- 
pal sum of Rs. 3,180 in accordance with 
the terms of the decree. 


The defendant thereafter deposited 
Rs. 3,158 into Oourt for payment to the plaint- 
iff, and said that as that amount covered 
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demand delivery of possession ofthe pro- 
perty under the terms of the decree. ` 

The Trial Judge held that the decree left 
full discretion to the Court whether to 
grant or not to grant, on considerations of 
equity, the plaintiff's demand to recover 
possession of the property In these circum- 
stances he thought it would be inequitable 
to grant the plaintiff's prayer to recover 
possession of the property. The plaint- 
iff lost nothing if he received his full 
principal amount and interest thereon at 
six per cent. from the defendant as directed 
in the decree. He, therefore, directed that 
out of the amount of Rs. 3,158 deposited 
by the defendant into Court Rs. 3,141-5-0 
be paid to the plaintiff as full satisfaction 
of the balance due to him under the present 
decree. The plaintiff should also recover 
his costs of this darkhast from the defend- 
ant, the amount of Rs, 424-4-6, which had 
been deposited by the plaintiff into Court 
for payment to the defendant to be paid 
back to the plaintiff. 

In appeal the acting District Judge 
agreed with the Trial Court that asa Court 
of Equity relief could be granted to the 
defendant against theconsequences of his 
default, especially as he had since paid 
into Court the full balance that had be- 
come due to the plaintiff under the terms 
of the decree. 

In appeal to this Court it has been 
argued that this Court has no power to 
relieve a party to a decree against the 

-consequences of his default in not observ- 
ing the obligations imposed upon him by 
the decree. It is suggested that by reliev- 

“ing against default, the Court executing 
the decree would be modifying or varying 
its terms. Now it cannot be disputed that 
an Executing Court cannot modify or vary 
the terms of a decree. But it*is going 


more than the amount due to the plaintiff® very much further to say tlfat it has no 


under the decree the plaintiff might be paid 


the proper balances due to him under the’ 


decree out of the same, and his prayer 
for: execution of the decree by recovery 
of possession of the property from the de- 
fendant eshould ° not be granted. The 
plaintiff's Pleader admitted that calenlated 
at six per cent. per annum interest the 
amount now due to the plajntiff was 
Rs. 3,141-5-0, but he contended that since the 
defendant failed, to pay off the instalments 
before the end of »June 1922, the plaintiff 
was not bound to receive the said balance 
from the defendant, but was entitled to 


power to relieve a party from the conse- 
quences of his not paying money within 
the exact time mentioned in the decree. 
To take one instance, a decree for redemp- 
tion. Such a decree will state the amount 
payable by the mortgagor in order to re- 
deem, and will give him a certain time 
within which to pay the amount. The 
decree will provide that in default of pay- 
ment of the money within that time, the 
mortgagee will be at liberty to apply for 
a final decree for foreclosure or sale. It 
cannot he contended for a moment thatif 
the period fixed by the decree has passed, 
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and the amount is not paid by the mort- 
gagor, the Court, if the money is paid into 
Court after the period, cannot relieve him 
from the consequences of the default, and 
must grant the mortgagee a final decree 
for foreclosure or sale. So in this case 
the defendant undoubtedly wasin default, 
and the plaintiff was entitled to come to 
Court and ask the Court to give him pos- 
session of the property. The Court then 
was entitled to weigh the equities and 
consider whether the defendant, as he had 
deposited everything that was due by him 
in Court, should be left in possession of 
the property, or whether the plaintiff 
should be entitled to refuse the offer of 
payment, and should be granted posses- 
soin of the property itself. If the 
case had been argued on the footing 
that the equities were in favour of the 
plaintiff, we should have considered that 
the possibilities of the plaintiff's success 
would have been more favourable. But 
the plaintiff has gone too far in con- 
tending that the Court has no power what- 
ever to consider the equities. We cannot 
agree with that. Both the lower Courts 
have considered the question whether the, 
defendant is entitled to the indulgence he 
-asked for. One consideration which evi- 
dently weighed with them was the fact 
that the property belonged originally to 
the defendant, and that the object of the 
decree was to enable him, if possible, to 
recover property which had passed away, 
from him. 

The next question would be whether the 
plaintiff was losing what he would other” 
wise have been entitled to in all fairness 
to him, if his prayer was not granted. But, 
as both Courts have ‘found, the plaintiff 
was recovering the value of the property 
in full, he was getting interest at six pere 
cent. thereon for the whole period, and was 
getting his costs of the darkhast. So really 
there is no particular reason why the Court 
should find that the balance of the equities 
was in his favour. 

We think, therefore, that the decision of 


the Court below was right. The appeal 
must be dismissed with costs. 
Z. K, Appeal dismissed. 
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. 
ALLAHABAD HIGH COURT. 
Second Crviz APPEAL No. 900 or 1925. 
May 14, 1925. 
Present:—Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lal. 
BHIKHI MAL AND oTHErS—DEFENvDaNTS— 
© APPELLANTS 
versus 
DEBI SAHAI—P.atntTIFF— 
RESPONDENT. 
~ Agra Pre-emption Act (XI of 1922), ss. 5, 10— 
Transfer of Property Act (IV of 1882), s. 62—-Pre- 
emption—Sale of abadi plot, whether liable ta pre- 
emption—Lis pendens, doctrine of, applicability of, to 
suit for pre-emption—Re-transfer by vendee in favour. 
of vendor during pendency of suit, effect of. : 

There is nothing in the provisions of the Agra 
Pre-emption Act which exempts a sale of abadi plots 
situated ina mahal or village from pre-emption. [p. 
219, col. 2.] 

The doctrine of lis pendens appliesas much to pre- 
emption suit as to other suits. [p. 220,col.1.] — 

Ghasitey v. Gobind Das, 30 A. 467; 5 A. L. J. 477; 
A. W. N. (1908) 221, followed. 

Section 19 of the Agra Pre-emption Act must be read 
as subject to the general provisions of s. 52 of the 
Transfer of Property Act which embody the 
doctrine of lis pendens. The effect of the applicability 
of the doctrine of lis pendens to a suit for pre- 
emption is that a plaintiff's right to pre-emption 
does not cease to exist merely because during the 
pendency ofthe suit the vendee has made a re- 
transfer of the property to the vendor. [ibid.] , 

Second appeal from a decree of the Dis- 
trict Judge, Meerut, dated the 3lst January 

2 


1925. 
Mr. K. K. Verma, for the Appellants. 


JUDGMENT.—This case is up for 
admission under O. XLI, r. ll of the C. 
P. C. It is a case to which the Agra Pre- 
emption Act (U. P. Act XL tf 1922) ap-. 
plies, and two points are raised. 

In the first place it appears that the: 
property which was sought to be pre-empt- 
ed consisted of two plots in the abadi. 
The Courts below have held that under 
the Pre-emption Act these plots are liable 
to be pre-empted. s ; 

We can findnothingin the provisions 
of the Agra Preemption Act which lends 
support to the argument that plots situated 
inthe abadi mahal or village cannot be 
pre-empted. Section 5ofthe Act declares 
that a right of pre-emption shall be deemed 
to exist in mahals or villagesin respect of 
which any wajib-ul-arz prepared prior to 
the commencement of the Act records a 
custom, contract or declaration importing a 
right of pre-emption. Certain properties, 
by other sections of the Act, are exempt. 
from pre-emption but we can find nowhere 
in the Act that the abadi plots which are 
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220 
situated in a mahal or village are so exempt. 
In our opinion, therefore, it cannot be con- 
tended that there is no right of pre-emp- 
tion in respect of plots situated in the 
abadi of a mahal or village. 

‘Another point is raised and in this con- 
nection we are referred to thé provisions 
of s. 19 ofthe Act. Itappears that after 
the suit was brought the vendees retrans- 
ferred the property tothe vendor and it is 


claimed that for that reason the suit: for - 


pre-emption should have been dismissed. 

It has often been ruled by this Court 
that the doctrine of lis pendens applies as 
much to pre- emption suits as to other 
suits and in this connection we may cite the 
case reported as.Ghasitey v. Gobind Das (1). 


It is said, however, that s. 19 of the Pre- 
emption Act declares that no decree for pre- 
emption shall be passed in favour of any 
person unless he has a subsisting right of 
pre-emption at the timeofthe decree. 
this case itis said the plaintiffs right of 
pre-emption had ceased to subsist since the 
dat on which the vendee re-transferred to 
the vendor and, therefore, it is said no 

, decree for pre- -emption can be passed under 
the provisions of this section. 

We think that this section must be read 

“as subject to the general provisions of 

s. 52 of the Transfer of Property Act which 
embody the doctrine of lis pendens, and we 
are not prepared to hold that the plaintiff's 
right to pre-emption ceases to exist me- 
rely because while the suit is pending the 
vendee has made a re- transfer to the vendor. 
The right in our opinion does still subsist 
by reason ofthe principles laid down in 
`s. 52 of the Transfer of Property Act. 

These are the only two points which are 
raised before us ọn behalf of the appellants. 
We decide them against the appellants and 
dismiss this appeal under O. KALI, r. 11, 


-e 0. P0 


Z.K. Appeal dismissed. 
| @)3CA. 467; 5 A; L, J. 477; A, W. N. (1908) 21. ` 
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KONDI SAVLA BACHAL V. BANAOHAND CHENIRAM MARWARI, 
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BOMBAY HIGH COURT. 
Sgconp CIVIL APPEaL No. 34 or 1923. 
February 24, 1925. 

Present :—Sir Norman Macleod, Kr., 

Chief Justice, and Mr. Justice Cayajee. 

KONDI SAVLA BACHAL-—PLAINTIFE 

-~ pa ai 
versu 
BANACHAND CHENIRAM MARWARI— 
DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Suit against benamidar—Beneficial *owner, 
whether bound. 

As the result of a proceeding by or against a benimi- 
dar the person beneficially entitled is fully affected by. 
the rules of res judicata. |p. 221, col. 17 

Gur Narayan v. Sheo Lal Singh, 49 Ind: Cas. 1; 46. 
O. 566; 17 A. L. J. 66; 36 M. L. J. 68; 9 L. W. 335: 23 
C. W. N. 521; 1 U. P. D. R. (P. C.) 1; 12 Bur. Ly T. 122; 
46 I. A. 1 (P. C.), followed. 

Second appeal from the decision of the 
First Class Subordinate Judge, A. P., at 
Batara, in Appeal No. 459 of 1921, modifying 
å decree of the Joint Subordinate Judge at 
Satara, in Civil Suit No. 555 of 1920. 

Mr. M. V. Bhat, for the Appellant. 

Mr. T. N. Valavalkar, for the Respond- 


ent, f ae 

3UDGMENT.—The plaintiff sued to 
recover possession of the plaint ‘property 
with mesne profits, alleging that on May 
23, 1918, he purchased it at a Court auction 
for Rs. 530 in Darkhast No. 654 of 1917 in 
execution of the decree obtained by him in 
Suit No “87 of 1913. 

That suit was filed on a mortgage given 
hy one Krishna Appa, against his widow 
Vithabai and one Patlu Babaji. 

The plaintiff obtained a sale certificate 
@ated August 15, 1918 The defendant 


‘claimed that he had obtained a decree in 


Suit No. 649 of 1911 against, Vithabai and 
in execution of the decree the property was 
sold at auction on February 1, 1913, and 
was purchased by Patla bin Babaji 
benami for the defendant; that’ since 
then he had been in possession ; that the 
plaintiffs collusively obtained the decree 
against Patlu in 1918; and 
was not bound by it. The Trial Court 
held that the defendant had not prov- 
ed that Patlu Babaji was his benamidar, 
that the plaintiff had proved his title to 
the property in suit, and, therefore, passed 
a decree for possession in favour of the 
plaintiff. 

In appeal it was held that Patlu was dee 
fendant’s benamidar, The next point argued 
was that the plaintiff, who knew this avoided 
bringing defendant on the record in the 


that he ` 


[89 1.0. 1935) KALKA SINGH v. 


previous suit, and did so to evade the suit 
being defended, ‘and that the proceedings 
i “should on that account be re- opened. The 
Judge said “I do not think any material is 
shown to make it necessary that the whole 
suit-proceedings, which no doubt were ez 
parte should be re-opened.” He then held 
- that the decree in Suit No. 887 of 1913 did 
not bind the defendant, so that the decree 
and the sale proceeding in Darkhast No. 
654 of 1917 had not the effect of extinguish- 
ing defendant's equity of redemption. ‘He 
passed? therefore, “a redemption decree 
directing the defendant to pay to the 
plaintif within six months of the date 
of the decree the ‘amount dwe on the 
decree in Suit No. 887 of 1913, with interest 
at six per cent. 

The plaintiff has appealed, and the ques- 
tion now is whether the defendant is bound 
by the decree.against Patlu in Suit No. 887 
of 1913. The appellant relies upon the 
decision of the Privy Council in Gur Nara- 
yan v. Sheo Lal Singh (1). Their Lordships 
said ab page 574* :— i 

“So long, therefore, as a benami 
transaction does not contravene the pro- 
visions ‘of the law the Courts are bound - 
to give it effect. AAs already observed, 
_ the benamidar has no beneficial interest in 
the property or business that stand in his 
name; he represents, in fact, the real owner, , 
and so far as their relative legal position 
is concerned he is a mere trustee for him. 
Their Lordships find it difficult to under- 


stand why, in such circumstances, an action e. 


cannot be maintained in the name of the 
benamidar in respectof the property although 
the beneficial owner is no party to it. 
The bulk of judicial opinion in India is in 
favour of the praposition that in a proceed- 
ing by or against the benamidar, the person 
beneficially entitled is fully affected by the: 
rules of res judicata. With this view their 
Lordships concur. Itis open to the latter to 
apply to be joined in the action ; but whe- 
ther he is made a party or not, a proceeding 
by or against his repr esentative in its ulti» 
mate result is fully binding on him.” 
Applying the decision in’ that case to. 
the facts of this case, the defendant on 
whose behalf Patlu purchased the pro-- 
perty at a Court sale in execution of the 
decree in Suit No. 651 of 1911 was 


(D) 49 Ind. Cas. 1; 48 C. 566; 17 A. L. J. 66; 36 M. L. 
J. 68; 9 L. W. 335; 230. W.N. 521;1 U. P. L.R. 
(P. G.) 1: 12 Bur: L. T.-122; 46 1. A. 1 (P. 0). 
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bound by the decree passed in favour of 
the plaintiff in his suit brought against 
Patlu. He cannot,’ therefore, resist the 
plaintif who is demanding possession 
as the auction-purchaser. Nor can he claim 
to be entitled to redeem the property since 
the plaintiff decree and the sale of the pro- 


_ perty in execution. extinguished that right, 
We allow the appeal and restore the decree. 


-of the Trial Court with costs throughout. 
Z. K. Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND OivIL ApreaL No. 252 or 1924, 
April 27, 1925. 

Present :—Mr. Dalal, J. ©. 
KALKA SINGH AND OTHERS— DEFENDANTS 
—APPELLANTS 
versus 
BISHUNATH SINGH AND ANOTHER— 
PLAINTIFFS—RESPONDENTS. 

Landlord and tenant—Lease—“ Perpetual," use of, 
effect of—Heritable rights, whether created—Specific 
Relief Act (I of 1877), s. 42—Suit for declaration.that 
defendant is not per petual lessee, whether maintain- 
able—Jurisdiction of Civil Court- ~Co-sharers— Gift of 
rent-free tenure by one co-sharer—Partition—Gift held 
to be binding upon all co-sharers—Decision of Revenue 
Court, whether can be questioned. 

The mere use of the word “perpetual” ina lease 
does not transfer a heritable interest to the lessee. [p, 
223, col. 1] 

Aziz-un-nissa v. Tasaddug Husain Khan, 23 A. 324; 


11M. L. J. 160; 28 I. A. 65; 50.-W. N. 569; 3 Bom. L. 
e R- 307 (P C.), followed. 


A lease was described as a perpetual lease given for 
perpetual cultivation but there were no words indicat- 
ing future generations. It was stated in the leasa 
that there _Would be no ejectment of the tenants 
mentioned in the lease and the protection was not 
extended to the successors-in-interest of the tenants : 

® Held, that the lease did not cqofer a heritable in- 


. terest on the lessee. |p. 223, col. 1.] 


Tirbhuwan Dat v. Muhammad Abdul Hasan Khan, 
33 Ind. Cas. 264; 2 O. L. J. 746 relied on. 

A perpetual lease is a transfer of 2 proprietary 
right and when a person holding under'a lease claima 
that he isa perpetual lessee a declaration that he does 
not hold as such lessee can be obtgined against him in 
the Civil Court. [p. 223, c-l. 2.] 

A co-sharer granted a rent-free tenure to certain 
persons. During partition proceedings between the 
co-sharers there wasa dispute as to whose divided 
share of theproperty should bear the burden of the 
gift of the rent-free tenancy made by one of them. It 
was decided by the Revenue Court that the burden 
should be borne rateably according to-their shares by 

| all the proprietors and’ the method of partition cons 
tained a direction to that effect. Ina subsequent suit 
between the co- -sharers and the tenure- holder ; 


EN 
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Held, that the gift having been held to be binding 
-onall the proprietors by the Revenue Court, the de- 
fendants, although they were not parties to the pro- 
ceeding hefore the Revenue Court, were entitled to take 
-advantage of the decision of the Revenue Court and 
.the question could not be re-opened. [p, 222, col. 2; p. 
223, col. 1.] 

Appeal against a decree of the Addi- 
:-tional Subordinate Judge, Suftanpur, dated 
the 18th March 1924, affirming that of the 
Munsif, Amethi, Sultanpur, dated the 
18th March 1924. 

Mr. H. K. Ghose, for the Appellants, 

Messrs. Gokaran Nath Misra and Ganpat 
Sahai, for the Respondents. 

JUDGMENT.—These are six second 
appeals for decision here arising out of six 
separate suits. The suits were filed by 
different mémbers of a family, three for a 
declaration and three for possession of 


certain plots of land. The declaration sought . 


-was that the defendants were not perpetual 
lessees of certain plots of land as they put 

: themselves forward to be. The correspond- 
ing suits relating to the different appeals 
are as follows:— , 

Appeals No, 252 from Suit No. 186 for 
possession by two brothers Bishunath and 
“Ram Bahadur. 

Appeal No. 257 from Suit No. 187 of the 
. same plaintiffs for declaration. 

Appeal No. 253 from Suit No. 184 of 
i: Lahori Singh for possession. 

_ Appeal No,-254 from Suit No. 189 of the 
same plaintiff for declaration, 

"Appeal No 255 from Suit No. 188 for de- 
claration by Jaipal Singh A 

Appeal No 256 from Suit No. 185 by the 
same plaintiff for possession. 


The causes of action arose under the fol- 
lowing circumstances:—Qne Gobind Bakhsh 
“Singh was uncle’s son of Lahori Singh, 
.dJaipal Singh and Mahesh® Narain Singh 
- who are brothers. Mahesh Narain Singh’s 
sons are the pléintiffs. Bishunath and Rafn 
‘Bahadur. They were brought on the record 
on the death of Mahesh Narain Singh during 

- the pendency of the suit. The defendants 


. claimed that they held half the land as rente 


.- free grant from Gobind Bakhsh Singh and 

the ræst as perpetual lessees from the same 
- person under two deeds dated 19th April 
“1874. The deed of gift and the deed of 
-lease were executed by Gobind Bakhsh 
“Singh in favour of Sheopal Singh and 
~--Bhawanipalat Singh. They are both dead 

and the defendants are the two sons and 
- one. grandson of Sheopal Singh and are 

at present in possession of the plots in 
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suit. Even_ since the documents were 
executed by Gobind Bakhsh Singh the de- 
fendants’ predecessors and after them the 
defendants have been in possession of the 
plots in suit. ; 

At the time of the Settlement in 1893 
Mahesh Narain Singh and his brothers 
objected that the gift and lease were not 
granted by them so the names of the de- 
fendants’ ancestors should not be entered 
in the village records.- This objection was 
dismissed on Ist December 1893 (papers 
Exs..A-7 and A-8). z 


Subsequently there was a partition bet- 
ween Gobind Bakhsh's sons and Mahesh 
Narain afd his brothers. During partition 
proceedings there was a dispute as to whose 
divided share of the property, should bear 
the burden of thé gifted and the leased 
land. It was definitely decided by the 
Revenue Court on 15th February 1912 that 
the burden should be borne rateably ac- 
cording to the shares by all the proprietors 
and the method of partition contained a 
direction to that effect (See Ex. A-20 and 
A: 24). The order of the partition officer 
dated 15th February 1912 was passed after 
some litigation in his Court and.in the Ap- 
pellate Court. (See orders of 12th June 
1911 and 15th August 1911 Ex. A-17 and 
A-13 respectively). 


Both the subordinate Courts held that 
the deed of gift and the lease were not 
binding on the plaintiffs. The defendants 
have, therefore, appealed. Apart from the 
interpretation of the two documents, I do 
not agree with the opinion of the subordi-~ 
nate Courts, In my opinion the proceed- 
ings in partition made both the deeds 
binding on the plaintiffs. There was a 
contest between Mahesh Narain and his 
brothers onone side and GoBind Bakhsh 
Singh's sons on the other, as to who should 
bear the burden of the lease and the deed 
of gift and it was .definitely decided that 
the burden should be bornerateably. The 
plaintiffs attack the two transfers on.the 
ground that Gobind Bakhsh had no authority 
to make those transfers on behalfof the 
plaintiffs. The Revenue Court, sitting as 
a Civil Court, however, decided against them 
on this point. It will be unfair to re-open 
the question now because the defendants 
would not be able to get any compensation 
from Gobind Bakhsh’s sons for breach of 
the agreements because so far.as those 
sons are concerned they had it decided iy 
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their favour that the other co-sharers also 
were liable to the burden ofthe lease and 
the gift. -The learned Counsel for the res- 
pondents quoted on the subject Angad 
Singh v. Janki Kunwar (1), and a decision 
of the Board of Revenue reported in Umed 
Ali v. Anwar Husain (2). 1t was decided 
there that partition between superior pro- 
prietors did not affect the rights of under- 
proprietors. The case here is different. 
Here the genuineness of the documents is 
admitted and the question is. as to which of 
` the superior proprietors should bear the 
_ burden created by those documents. At 
partition between the superio» proprietors 
this is an essential question of decision by 
the partition officer when he prepares the 
method of partition, so the decision of the 
partition Court-would be binding on the co- 
sharers. It is true that the defendants were 
not parties to the partition; but even so 
their rights were -determined in the - parti- 
tion and it was settled there that they were 
entitled to hold under the documents not 
only from Gobind Bakhsh Singh and his 
ja dante but from “Mahesh Narain and 
his brothers also. 


From that point of view the suits as 


regards the deed of gift cannot succeed and | 


must be dismissed. 

The other suits raise another point of 
law as to whether under the deed of lease 
Sheopal Singh and Bhawanipalat Singh got 
“any ‘heritable right. The deeds were read 

out to mein Court by the Reader and it 
is clear that no heritablerights were trans- 
- ferred toSheopal and Bhawanipalat Singhe 
“As pointed out by their Lordships of the 
` Privy Council in Aziz-un-nissa v. Tasadduq 
` Husain Khan (8), the mere use of the word 
_ ‘perpetual’ does not transfer heritable in- 

terest. In the lease the description of, the 
document is given as perpetual lease given 
for perpetual cultivation but there are no 
words indicating future generations. When 
it is stated that there will be no ejectment, 


it is specially stated that the tenants whose . 


names have been mentioned above shall not 
be ejected. It is not ‘stated that those 
‘tenants and their successors-in-interest shall 
not be liable to ejectment. The same view 
was taken by the Board of Revenue in 
Tirbhuwan Dat v. aa Abdul Hasan 
(1) 2 Ind. Cas. 273; 12 O. C. 7. 
(2) 34 Ind. Cas. 733; 30.L. 3.2 
3) 23 A. 324; 11 N. L. J. 160; 2 
3 Bom, L. R. 807 (P, C.). 


BI A. 65; 50. W.N. 


669; 
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Khan (4), following the ruling of the Privy 
Council quoted above. 

The appellants’ learned Counsel -con- 
tended that such a declaration is not to.be 
granted by a Civil Court. The reason for 
such an objection is not obvious A per- 
petual lease is a transfer of proprietary 
right and it is difficult to understand why 
a declaration against the person ‘claiming 
such rights should not be sought in the 
Civil Court. 

In the result I dismiss Suits Nose 186, 
184 and 185 with costs of all the Courts, 
In Suits Nos. 187, 189 and 188 I pass.a 
decree granting the respective plaintiffs.a 
declaration that the defendants arè not.per- 
petual lessees of the plots of land which 
they are stated to be holding in their res- 
pective plaints and that the defendants 
have not acquired any rights in virtue of 
the lease of 19th April 1874 other than’ 
those of a tenant. The plaintiffs shall 
receive costs of all Courts of these suits. 

Z. K. Appeal No. 252 dismissed, 


(4) 33 Ind. Cas. 264; 2 O.L. J. 746, 


BOMBAY HIGH COURT. . 

Orvit EXTRAORDINARY APPLICATION No. .86 

or 1921 
March 5, 1995, 
Present:—Sir Norman Maeleod, Kr., 
Chief Justice, and Mr. Justice Coyajee, 
GHANSHIRAM BAL URAM— APPLICANT 
VETSUS 
MISRILAL CHUNILAL—Oppronenrt. 

Limitation Act (IX of 1908), Sch. I,’ Art- 164— 
Ex parte decree, application to sêt aside—Due service 
of summons—Limitation, com@pencement of. 

An application ‘by a defendant, who was duly 
served with the summons; to set aside an ex parte 
decree-must be made ‘within thirty days of the - date 
of the decree. The Court has no jurisdiction to 
entertain an application in .such a case made mora 
than thirty days after the decree. No question. of 
the knowledge of the defendapt of the date of the 
decree arises. [p. 224, col. 1.) 


Application against.an order of the J oint 
Subordinate Judge, Dhulia, in Suit No. 276 
of 1919.0 

Mr. P. V. Kane, for the Applicant. 

Mr. K. H. Kelkar, for the Opponent. 

J UDGMENT.—The present applicants 
filed Suit No. 40 of 1919 
Class Subordinate Judge’s Court at Dhulig 
against the present opponent Misrilal Chunj- 


in the. Firat -- 


“ February 10,- 1919. 
_ the hearing though duly served, and ‘an ex 


4 
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lal’ and another person, against whom 
afterwards the claim was withdrawn. 
Summons was served on the opponent on 
He did not appear at 


- parte decree was passed against him on 


“ April 15, 1919, for Rs. 2,366 8,0. The oppo- 


-nent then filed Suit No.:276 of 1919 on 


- the present 


“July 16, 1919, in the Dhulia Court against 
< the. present applicants for a declaration that 


the ex parte decree obtained by the peti- 


- tioners against him in Suit No. 40 of 1919 was 


obt&ined by fraud and mis representation, 


and that he came to know of the decree 
“on July 4, 1919. Two preliminary issues 
- were raised (1) whether plaintiff (Misrilal) 
` proved that the service of summons on 


himself as defendant in Suit No. 40 of 1919 
was effected -fraudulently as alleged; (2) if 


“mot, then whether plaintiff can be allowed 


to prove that the decree in Suit No. 40 of 
1919, was obtained by using fabricated 
documents and by suppression of evidence. 
The Court held that a finding on the first 
issue was not necessary and on the second 
it held that the plaintiff could be allowed 
to prove that the decree in Suit No. 40 of 
1919 was obtained by using fabricated docu- 
ments and by suppression of evidence. 


The Judge then went on to consider whe- 
ther the decree had been obtained by using 
fabricated documents and by suppression 
of evidence, and although he found it was 


nót necessary to find whether the summons . 


was fraudulently served, he did go into 


` that questiqn and concluded that no fraud 


could be’ brought home to the present de- 
fendant .in respect of the sending of the 
summons to Falodi by registered post. The 
present plaintiff, after he was served with 
the summons by registered ost, wired to 
the Court for an adjournment on the ground 


as he stated, thet there was a marriagee 


ceremony at his house and that further he 
was engaged in a criminal matter. The 
Judge further found that there was no 
fraud or mis-representation on the part of 

applicants, He then continu- 
ed: rae . ; 

“Tf the suit were treated as an applica- 
tion to set aside. the ex parte decree, the 
‘plaintiff would be entitled to bave it set 
aside. There is, however, nospecific prayer 
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The present suit was instituted within a 
month after plaintiff got knowledge of the 
decree in Suit No. 40 of 1919. The plaintiff 
then applied thatthe suit should betreated 
asan application to restore the suit to the 
file by setting aside ‘the ea parte decree, 
That was granted and costs were directed 
to abide the result. That was by itself an 
extraordinary order to make, because it 
would mean thatif the applicants eventual- 
ly lost the suit, they would have to pay 
the costs of their successful defence against 
the opponent charging them with fraud. 
But the real question is whether the Judge 
had jurisdiction to treat the plaint in the 
suit ag ar® application to set aside an ex - 
parte decree under O. IX. It was never 
suggested that the opponent, if he could 
not substantiate the charge of fraud, had 
not been served with summons, The Court 
never considered that question, and it had 
never been raised by the opponent in those 
proceedings. But the Judge considered the 
time from which limitation started as the 
date on which the plaintiff got knowledge 
of the decree in Suit No. 40 of 1919. That 
was a wrong conclusion, ‘considering the 
Judge must be taken to have held in: 
the absence of fraud, that the summons was 
duly served. He said :— 

“The present plaintiff actually wired to 
the Court for an adjournment, This fact 
shows that the present plaintiff was served 
with the summons in the suit and accepted 
the service, and the Court wasnot misled’ 
“by any representation on the part of the 
defendant.” i 

Therefore, it is clear that limitation start- ` 
ed from the date on which the decree was 
passed. The Judge, therefore, had no juris- 
diction to entertain the application after 
thirty days. This Rule must:be made ab- 
solute and the order of the lower Court 
discharged with costs throughout on the 
opponent. - : 


Z, K. Rule made absolute, 


to. that effect. ,I, therefore, allow plaint- ~ 


iff an opportunity to say whether he wishes 
to treat this suit as an application and to 
he decided accordingly.” 


L89 i, O. 1925) 
BOMBAY HIGH COURT. 


CIVIL EXTRAORDINARY -APPLICATION 
No. 140 or 1923. 
March 5, 1925. 
Present:—Sir Norman Macleod, Kr., 
Ohief Justice, and Mr. Justice Coyajee. 
CHHOTALAL MOHANLAL—Appticant 
Versus 

AMBALAL HARGOVAN—Oppongnt, 
Civil Procedure Code (Act V of 1908), O. IX, r. 9-- 
Dismissal of suit in default—Plaintif arriving late in 
Court—Restoration—Practice. 

Asarule of practice in the Subordinate Courts of 
the Bombay Presidency, when a party to a suit arrives 
late in Court and finds that his suit or application has 
been dismissed in default before his earrival, he is 
entitled to have his suit or application restored on 
payment of such costs as may have been incurred by 
reason of his default by the opponents. 


Application against an order of the Dis- 
trict Judge, Ahmedabad, in Appeal from 
Order No, 40 of 1922, confirming that of 
the Subordinate Judge, Kaira, in Miscel- 
laneous Application No. 9 of 1922. 

Mr. K. N. Koyajee, for the Applicant, 

Mr. P. B. Shingne, for the Opponent. 

JUDGMENT.—The applicant before 
us was the plaintiff in a suit pending in 
the Court of the First Class Subordinate 
Judge of Kaira. It was called on for settle- 
ment of issues on June 15,1922. At that 
time the applicant was not present in 
Court, and the suit was dismissed for de- 
fault. He came into the Court about two 
hours later and told the Judge that his 
train was late on account of an accident, 
and also pointed out the difficulty of get-' 
ting tongas. The applicant was asked by 
the Court why he did not wire frome 
Mehmadabad. The applicant replied that 
he did not do so as he was tocome. He 
adduced eviden¢e that tongas were not 
available;that the train was late; and that 
„he had gones into the Mehmadabad Station e 
to wire to the Court. An application was 
made thereafter (Miscellaneous Application 
No. 9 of 1922), to restore the suit to the 
- Board. The Judge considered the evidence 
of the applicant was untrustworthy, and 
that even if the train by which the appli- 
cant was travelling had reached Mehmad- 
abad Station in time, he would not have 
been able to reach the Court before Court 
hours. The applicant should have started 
on the preceding day. He, therefore, re- 
jected the application with costs. 

In appeal the District Judge said :— 

“In the present case the summons had 
been issued for the settlement of issues. 
Neither the plaintiff nor his Pleader put in 


14 


MAQBUL HUSAIN V. ESTATE 


OF CH, SHAFIOUZZAMAN, 235 


an appearance. The absence of the plaint- 
iff attracted the consequences provided in 
O. IX, r.8. There was, therefore, nothing 
irregular in the dismissal of the suit under 
that rule. The:appeal was dismissed under 
O. XLI, r. lle of the C. P. CO.” 

The applicant hascome to this Court in 
revision. ftis true that there was nothing 
irregular in the dismissal of the suit, the - 
mistake occurred in rejecting the applica- 
tion to restore the suit to the file. We have 
more than once laid it down as a rule of 
practice to be observed in the Subordinate 
Courts that when a party arrives late before 
the Judge, and finds that his suit or ap- 
plication has been dismissed before his 
arrival, he is entitled to have his suit or 
application restored on payment of such 
costs as may have been incurred by reason 
of his default by the opponents. The pro- 
per order, therefore, for the Subordinate 
Judge to have made was to grant the ap- 
plication and make the applicant pay the 
costs. That is the order which we make 
now. As the.applicant was in default, there 
will be no order as to costs in the lower 
Court and in this Court. 

Z. K. Rule made absolute, 


OUDH JUDICIAL COMMIS- .- 
SIONER’S COURT. 
Civit Revision No. 48 oF 1921. 
° May 19, 1925., 
Present:—Mr. Dalal, J. C., and 
Mr. Simpson, A. J. O. 
K. B. Sheikh MAQBUL HUSAIN, 
C. I. E., AND OTHERS—APPLICANTS 
VETSUS 
ESTATE or CH. SHAFIQ-UZ-ZAMAN 
THROUGH THE DEPUTY COMMISSIONER 
or BARA BANKI . 
AND OTHERS— OPPOSITE PARTY. 
Civil Procedure Code (Act V of 1908), s. 115—Revision 
—Interferenge, when justified—Discretion of Court. 
Under the provisions of s, 115 of the O. P. C. inter- 
ference by the High Court by way of revision is dis- 
cretionary. Under no circumstange of want or wrong 
assumption of jurisdiction or af illegality or irregular- 
ity is the High Court bound to interfere even though 
the decision which is sought to be revised may be in 
-conflict with any principle of law. ` The Court's 
interference will be influenced by the justice of the 
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ing to Supply him with money for the ex- `gift was invalid and that it would have no 
penses of the litigation he undertook to efect on his rights under. the agreement 
give him a certain share in thelanas. The after the death of the donor. Sant Ram 
main ieatures of the agieement were that died during the pendency of the suit and 
Kesho Das was to be responsible for all ,the plaintint Kesho Das then made an ap- 
the expenses of the litigation, that he was | plication that Jagan Nath, his (Kesho Das’s) 
also to be-responsible for the gosts of the son, be brought on the record as the legal 


- opposite party if-the suit failed and that 
if the suit succeeded, he was to become owner- 
‘of one-half of the land situated in the vil-. 
lage Ram Thamma at once and of the other 
half-.in that village and of land in the other 
-villakes after the death of Sant Ram. -Ib 
was. further agreed that Sant Ram was not 
to compromise the case without the con- 


representative of Sant Ram. on the ground 
that the deceased had appointed him his 
chela some ten or twelve years before the 
institution of the suit. This application 
was rejected by the Trial Court after enquiry, 
it having been found that Jagan Nath was 
not the chela of-the deceased. On the 
merits both the Courts below dismissed 


sent of Kesho Das. 
Ram accordingly instituted a suit for pos- 


situated in the three villages above named., , and that. he was consequently not entitled 
This suit was eventually compromised on to any further relief. 
his taking’a total~area of 258 kanals 10 the plaintiff has now preferred a second: 
marlas.in the villagé, Ram ‘hamma.and appeal to this Court and I have listened to 
on.his giving up his claim in the other lengthy arguments by, Counsel on both sides, 
two villages. In June 1912 shortly after. The law applicable.to this case is very 
the compromise Sant Ram mortgaged one- clearly laid down in the case of Ram Coomar 
half of this holding to one Afjan Das for Coondoo v. Chunder Canto Mookerjee (1) 
a sum of, Rs. 1,000, Kesho Das thereupon 
brought two suits, one for possession of observe as follows :— 

129 kanals 5 marlas to which he was im- “A fair agreement to. supply funds to 


mediately entitled under the agreementof carry on a suit in consideration of having a 
February 1910 and the other fora decla- 


so far as his (the plaintifs) rights under 
the agreerhent were concerned. Both these - oppression, that a suitor who had a just 
suits were asso compromised, the plaintiff title to property, and no means except the 
having accepted immediate possession of | property itself, would be assisted in this 
112 kanals out of. the Ram Thamma land manner. But agreements of this kind ought 


in lieu of 129 kandis possession of which to be carefully watched, and when found to | 
be extortionate and uncomscionable, so as... 


had been sued for by him and his having 


agreed to become liable forthe charge of tobe inequitable against the party; or to be 
Rs. 1,000 created in favour of the mortgagee. made, not with the bona fide object of assist- 
Arjan Das in respect of the other area of? 

12y kanals .which was to come to him obtaining a reasonable recompense therefor, 
(Kesho Das) after the death of Sant Ram. but for improper objects, as for the pur- 
In March 1920 Sant Ram executed adeed pose of gambling in litigation, or of in- 


of gift in favour of Tulsi Das, the present furing or oppressing others by abetting . 


respondent, in respect ofthis other area of and encouraging unrighteous suits, so as to 


In July 1910 Sant the suit hodding that the plaintiff had al- ` 


ready been sutticiently recompensed by the’ 
ession of 350_kanals 6 marlas of land award of 112 kanals of Ram Thamma land., 


Against this decision - 


where their Lordships of the Privy Council . 


share of the property, if recovered, ought not. 
ration that the mortgage made in favour of to be regarded as being opposed, to public . 
Arjan Das was invalid and that it would policy. Indeed, cases may be easily sup-. 
be ineffectual after the death of Sant Ram posed in which. it would bein furtherance. 


of right and justice, and necessary to resist. 


ing a claim believed to be just and of 


129 kanals stating therein that Tulsi Das 
was his chela, that he had been serving 
him. as such for the last six or seven years 
and that the donor cancelled theagreement 
of February 1910 so far as Kesho Das's rights 
to succeed to jum after his (Sant Kam’s) 
“death were concerned, The plaintiff Kesho 
Das -thereupon brought the. present suit 
‘jn ‘March 1921 for a declaration that the 
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be contrary to public policy, effect ought . 


not to be given to them.” 


The latter part of this passage is clearly 
applicable to the present case and the sole 
question for determination is whether the 
agreement was or was not so unfair and 
unconscionable in its inception as to be 


(1) 4 I. A. 23; 2 O. 233; 1 Ind, Dee, (N, 8.) 442 (P, O.), 
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inequitable against the opposite party. It 
-1s argued that prima facie, there was noth- 
ing unfair about the agreement and that 
the subsequent conduct of Sant Ram shows 
that he, at any rate, never thought that it 
was so. It is pointed out that thé plaint- 
if Kesho Das undertook not only to assist 
the deceased Sant Ram with money for the 
expenses of his litigation but also became 
responsible for the costs of the opposite 
party if the former was unsuccessful in 
his suit. Itis further pointed cut that the 
present defendant Tulsi Das was not in 
existence at the time the contract was en- 
tered into and that he is, therefore, not 
entitled to raise any objectiom as to the 
inequitable nature of the transaction. Next, 
very urgent stress is laid upon the fact 
that the agreement was re-affirmed by the 
deceased in 1912 when a suit for the can- 
cellation of the mortgage effected by him 
was compromised and an undertaking given 
by the present plaintiff that he would also 
become responsible for the re-payment. of 
the money to the mortgagee. It is urged 
‘that all these circumstances, indicate that 
the plaintiff was quite fair in his dealings 
and that there was an honest desire on his 
part to help the deceased. This may very 
probably be correct, but this is not the real 
point inthe case. The plaintiff may have 
been quite fair in his dealings and the con- 
tract may not, therefore, be void as contrary 
to public policy. The question, however, 
is whether the reward which the plaintiff 
was to get under the contract was or was 
not so much outofall proportion as to be 


considered unconscionable and to disentitle | 


him from claiming any further relief. It 
is admitted that the suit, which the de- 
ceased Sant Ram instituted, related to 
“about 354 kanals of land in three differént 
-~ villages. -Tha agreement with the plaintiff 
was thathe would be entitled to get half 
of the land as soon as the suit was decreed 
and the rest after the death of the then 
-plaintif Sant Ram. The expenses of the 
litigation, even if the case had gone up tos 
thé Chief Court, could not have. exceeded 
Rs, 1,000. In return the plaintiff was to 


get practically the whole of the land which ` 


was then in suit though, of course, posses- 
sion of one-half was to be postponed till 
after the death of the then plaintiff. It ap- 
pears tome that the plaintiff must have 
represented to the deceased the likelihood 
and the necessity of an extensive litigation 
‘pg representation which was wholly un- 
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warranted by the facts. As a matter of 


‘fact the proceedings in the suit were brief 


and simple and could in no circumstances 
have cost the plaintiff more than Rs. 500 
or Rs. 600. The Court-fee required for 
the plaintiff was not much and the suit 
having beengcompromised, the fees paid to 
Counsel could not have been very heavy. 
In such circumstances there can possibly 
be, no doubt as to the unconscionable 
nature of the bargain and I concur with the 
learned Judge*of the Court below that . 
the plaintiff is not entitled to any further 
relief. . 

The result is that the appeal fails and is 
dismissed with costs. 


8. D. Appeal dismissed. 


ne, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Sgconp Cryin Appgat No. 86 or 1924. 
February 23, 1925, 

Present: —Mr. Hallifax, A. J. O. 

BISAHU AND OTHERS—PLAINTIFFS— 

APPELLANTS 
VETSUS I 
SUMER SINGH—DEFENDANT— 
: RESPONDENT, ? 

C. P. Tenancy Act (I of 1920), ss. 13, 105—Tenant 
of holding in separate patti included in mahal, whe- 
ther tenant of malguzar of patti or mahal—Transfer 
of occupancy holding—Remedy of landlord—Civil suit, 
maintainability of. 

A person whose holding is situated in a separate 
patti consisting of khudkasht is a tenant of the 
malguzar of that patti and not of those of the whole 
mahal of which the patti forms a part. [p. 232, col, 1] 

Where an occupancy holding is transferred in con- 
travention of the provisions of the CG P. Tenancy Act, 
ahe sole remedy of the landlord is to recover posses- 
sion of the holding by an appli@ation toa Revenue 

Officer under s. 13 of the Act, and a civil suit for the 
purpose is barred under s. 105 of the Act. [p. 232, 
col. 2. N 

_Appeal against a decree of the Addi- 
tional District Judge, Raipur, dated the’ . 
12th November 1923, in, Civil Appeay: . 
No. 135 of 1923. pe bee a 

Mr. K. V. Deoskar, for the Appellants. 

Mr. K. K. Gandhe, for the Respondent. 


e P 
JUDGMENT.—One Deonath Gadaria 
had a four-anna share in $he village of 
Singarbhata which included, to use the 
ordinary phrase, 9'82zacres of khudkasht 
land held by himsgéparately, This land. 
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who are the applicants here, are admit- 
tedly busy men who have their own load 
of daily toil. It was represented here that 
the applicant No. 3 Chaudhri Ehsan 
Husain will manage the property, It 
appears that by common cgnsent it will 
be left to that gentleman to carry out 
the provisions of the trust and the other 
trustees have been induced to give the 
weight of their influential names out of 
regard for the insolvent and in a vain 
hape of doing a good turn to his son. 
Under no circumstances could this gen- 
tleman -prove as efficient a manager as the 
Deputy Commissioner of Bara Banki. Ex- 
cept the beneficiaries to whom the residue 
is to go all the other beneficiaries are firmly 
opposed to a change of the management. 

Another matter pointed out by the lower 
Court relates to the execution of a decree 
by a secured creditor, the Bank of Upper 
India in liquidation. The decree is at 
present of the value of about 17 lacs of 
rupees and if the Deputy Commissioner 
of Bara Banki is removed from the manage- 
ment steps will be promptly taken by the 
creditor to put the Deputy Commissioner 
again into possession of the property in 
execution proceedings under Sch. II of the 
©. P.O. Any order, therefore, putting the 
applicants in possession of the property 
will not only be ill-advised but will be 
ineffective ultimately. 

Upon a misunderstanding of the lower 
Court’s judgment an argument was ad- 
vanced tœ indicate that that Court had 
acted in its capacity as an Insolvency 
Court in this matter. Thisis not correct. 
What the learned Judge said was that 
sitting as a Court charged with decision 
in trust matters, he should’ not pass orders 
which would not be acceptable to him as 
Judge of the% Insolvency Court. There 
can be no doubt that the proceedings 
were initiated, continued and finally decided 
as those under the Trusts Act. The argu- 


. ment, therefore, that an appeal lay from the 


_ lower Court’s order under s. 75 (2) of the 


- Insolvency Ad fails. 


We dismiss this application but having 
regard to the circumstances of the case 
we direct that the taxable costs of the 
applicants and of the Receiver in insol- 
venecy in both Courts shall be paid out 
of the property. in the possession of the 
Receiver and shall be the first charge 


A thereon. 


Z, K. Applitation dismissed, 


MULOHAND MANAJI MARWADI V, JAMANBI ABUDULKADIR, 


[89 I. Ġ. 1925] 
BOMBAY HIGH COURT. 
SEGUND CIVIL APPEAL No. 643 or 1923. 

February 27, 1925, f 
Present:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Coyajee. 
MULCHAND MANAJI MARWADI— 
DRORER-HOLDEK— APPELLANT 
versus 
JAMANBI ABUDULKADIR SAHEB 
KAJI—J vpamMent-Crep1ToR—RESPONDEDT. 

Limitation Act (IX of 1908), Sch. I, Art, 182 (6)— 
Execution of decree—-Application for payment of 
money, whether step-in-aid of execution—Oral applica- 
tion—Presumption. 

An application by a decree-holder for the payment 
to him of m@ney lying in Court as a result of a sale in 
execution of the decree isan application to the Court 
to take a step-in-aid of execution of the decree within 
the meaning of cl. (5) of Art. 182 of Sch.I to the 
Limitation Act and operates to extend limitation. 
Such an application need not be in writing and may 
be made orally. [p. 228, col. 2.] 

Bapuchand Jethiram Gujar v. Mugutrao, 22 B, 340; 
11 Ind. Dee. (x. s.) 809, followed. 

Where the facts of a particular case can form the 
foundation for a fair presumption that an application 
was made, the Court would be entitled to presume 
that such an application was made. [p. 229, col. 1.) 

Trimbak Bapuji v. Kashinath Vidyadhar, 22 B. 722; 
11 Ind. Dec. (N. s.) 1084, followed. 


Second appeal from the decision of the 
District Judge, Bijapur, in Appeal No. 39 
of 1922, confirming an order of the Sub- 
ordinate Judge, Bijapur, in Darkhast No. 117 
of 1921. 

Mr. G. P. Murdeshwar, for the Appellant. 

Mr H. B. Gumaste, for the Respondents. 


JUDGMENT.—Two questions arise in 
this second appeal; (1) whether an applica- 
tion to the Court to pay out money in 
satisfaction of a decree can be a step-in-aid 
of execution; (2) whether on the facts of 
this case the Court can presume that an 
oral application was made by the judgment- 
creditors on April 13, 1918, for Payment out 
to them of the sale-proceeds of the pro- 
perty deposited in Court. It was decided in 
Bapuchand Jethiram Gujar v. Mugutrao (1) 
that an application by a judgment-creditor 
for the payment to him of money, which 
has been paid into Court on his account in 
execution of his decree, is an application to 
the Court to take astep-in-aid in execution 
of the decree within the meaning of Art, 
179 of Sch. IT of the Indian Limitation Act. 
We see no difference between money paid 
into Court to satisfy a decree and money 
lying in Court as a result of a sale in execu- ` 
tion of the decree. We think, therefore, that 
if an application for payment out was made, 


(1) 29 B. 340; 11 Ind. Deo, (N, s.) 809. 
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it was a step-in-aid of execution. Such an 
application need not bein writing. The 
question is whether we could-presume that 
such an application was made on April 13, 
1918. On that day the Pleader of the 
judgment-creditors was present. A report 
had been received from the nazir that 
Rs. 650, sale-proceeds of property sold, 
were with him. Exhibit 54 was a list of 
bidders at auction. Exhibit 53 was a pro- 
clamation of sale, and Ex. 55 was the 
memo ,of publication. The nazir was 
ordered to hand over the money to the 
` Pleader for the judgment-creditors and 
report having done so. This order was 
passed below Ex. 52 which e was the 
warrant of sale issued on January 18. It is 
quite true that the reznama does not state 
in so many words that the Pleader of the 
judgment-creditors made an application 
to the Court that the sale-proceeds should 
be paid out to him, and itis contended for 
the respondent that as the order made by 
the Court could have been made without 
such an application, one was not entitled 
to presume that an application was made 
.by the Pleader for the judginent-creditors, 
Against this the’ appellant relies on 
Trimbak Bapuji v. Kashinath Vidyadhar (2), 
where it was held that where an order made 
in aid of execution is of sucha nature that 
the Court would not have made it without 
. an application by the judgment-creditor it 
may be presumed that due application had 
been made forit. We would prefer to go 
further and say that where the factsof a 
particular case can form a foundation for a 
fair presumption that an application was 
made, then the Court would be entitled to 
presume that it was made. On the facts 
disclosed in the reznama of April 13, 1918, 
we think if is fair to presume that the 
Pleader of the ejudgment-creditors made an 
application to the Court that the sale- 
proceeds should be paid out tohim. The 
present darkhast, which was presented on 
April 13, 1921, would then be in time. 

We, therefore, allow the appeal and° 
direct the darkhast to proceed. The appel- 
lants to have their costs in this Court and 
in the lower Appellate Court. Costs in the 
Trial Court to be costs in the darkhast, 

- AK. Appeal allowed. 


(2) 22 B. 722; 11 Ind. Dee. (x. s.) 1064, 
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LAHORE HIGH COURT. 
Sgconp Crvin APPEAL No. 1672 or 1923. 
February 6, 1924. 
Present:—Mr, Justice Moti Sagar.. 
KESHO DAS—PLAINTIFF—ÅPPELLANT 
versus 
TULSI DASS-—DurenDANtT—RESPONDENT, 
Champerty—Public policy-—Unconscionable bargain. 

A fair agreement to supply funds to carry ona suit 
in consideration of having a share of the property, 
if recovered, ought not to be regarded as being 
opposed to public policy. Indeed cases may be 
easily supposed in which it would be in furtherancs 
of right and justics and necessary to resist oppres« 
sion that a suitor who had a just title to property 
and no means except the property itself, would be 
assisted in this manner, But agreements of this kind 
ought to be carefully watched and when found to be 
extortionate and unconscionable, so as to be inequit- 
able against the party or to be made not with the 
bona fide object of assisting a claim believed to be 
just and of obtaining a reasonable recompense there- 
for, but for improper objects, as for the purpose of 
gambling in litigation or of injuring or oppressing 
others by abetting and encouraging unrighteous suits 
so as to be contrary to public policy, effect ought not 
to be given to them. [p. 230, col. 2.] 

A agreed to supply money to B for recovery of 
354 kanalsofland to which he had a just title, but 
which he could not recover for want of funds, in 
consideration of half the land going to A, as soon as 
B’s suit was decreed and the remaining half on B's 
death. ` became responsible for the expenses of 
litigation and for the costs of the opposite party 
if B's suit failed. The actual expenses, however, of 
the litigation could not exceed Rs, 1,000 and did not 
in fact exceed Rs. 600, as B got a decree by com: 
promise: e 

Held, that the reward (practically the whole of 
land recovered by B) which A wasto get in return 
for about Rs. 600 was so much out of ail proportion 
that the bargain was unconscionable and, therefore; 
illegal as against public policy. [p. 231, col. 1.] 

Second appeal from a decsee of the 
Additional Judge, Lahore, dated the llth 
e 
June 1923. 

Lala Badri Das, R. B., for the Appellant, 

Bakhshi Tek Chand and Diwan Mehar 
Chand, for the*Respondent, 

JUDGMENT.—The facts of the casa 
but of which this second appeal has arisen 
are simple enough. There were two persons 
Nihal Das and Kishen Das who were in 
possession of certain lands in the villages 
of Ram Thamma, Malian and Kiampur in 
the Chunian Tahsil of the Lahore District 
in which Sant Ram, defendant No.62, who | 
died during the pendency of the suit, 
claimed a half share. Sant Ram wanted to 
institute a guit for the recovery of his share 
in those lands but had no funds of his own 
to prosecute the suit. On the 9th of Feb- 
ruary 1910 he entered into an agreement 
with the present plaintiff Kesho Das by 
which in consideration of the latter agree, 


226 
- gase-and not by any mere irregularity, want of juris- 
diction or wrong pronouncement on a point oflaw by 
a Subordinate Court. [p. 227, cols. ‘1 & 2] 

[Case-law referred to.] 

Revision against an or der of the Dis- 
trict Judge, Lucknow, dated ake lyth Feb- 
ruary 1925. 


Messrs. E. R. Kedvai, M. E Kedwai and - 


Niamat Ullah, for the Appellants. 
“Messrs. Gokal Pr asad, Bisheshar Nath, 
Ali Zaheer, Ishri Prasad and Nand Lal 
Tandon, for the Respondents, 


JUDGMENT.—This is an application 
in revision from an order of the District 
Judge of Lucknow, dated 19th February 
1925. The applicants are trustees ap- 
pointed by one Shaflq-un-zaman on 18th 
August 1924 for the management of a 
trust created by him on 380th January 
‘1912. An order of adjudication was passed 
in favour of Shafiq-uz-zaman on 27th Jan- 
uary 1914 by the District. Judge of Luc- 
know as Judge of the Insolvency Court. 
The Deputy Commissioner of Bara Banki 


was appointed a Receiver and all the pro-- 


perty of Shafiq-uz-zaman vested in the 
Receiver who is at present in possession 
thereof. The name of Sir Henry Stanyon 
has also been mentioned as that of a Re- 
ceiver but it appears that heis only con- 
cerned in carrying out litigation connected 
with the management of the property by 
the Deputy Commissioner of Bara Banki. 
Prior to the order of adjudication, Shafiq- ` 
uz-zaman had executed a deed of trust 
on 30th January 1912, appointing certain 
trustees. 
by the District Court on their application 
‘on ‘12th August 1912. It will, therefore, be 
séen that the trust was not operative at 
the date of the Insolvency Court's order 
of adjudication. 

Under the tiust the beneficiaries werg 

‘most of the creditors of Shafiq-uz-zaman 
with a residue to his son Sharaf-uz-zaman. 
‘The trust deed also provided for monthly 
allowances to the author of the trust and 
to his wife of Rs. 400° and Rs. 200 respec- 
tively... 

The ieee beneficiary Sharaf-uz zaman 
sued for a declaration that the trust pro- 
perty was not liable to be taken posses- 
sion of by the Receiver and for the 
appointment of new trustees. As the-suit 
was instituted ip the Court of the Snb- 
ordinate Judge who had no jurisdiction 
to appoint trustees under the Trusts Act II 

. “of 1882 no attention was paid to that relief. 
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The declaratory suit was dismissed by oné 
of the Additional Districi Judges of Luc- 
know, to whom it was transferred for 
hearing.’ On appeal to this Court,-a declar- - 
ation was granted to Sharaf-uz-zaman that 
the trust was still existing. No declaration 
was granted as to the non-liability_of the- 
property to be taken over by the Receiver. 
It was observed at page 310* of the judg- 
ment [Sharaf-uz-zaman v. Henry Stanyon 
Q): “IfSharaf-uz-zaman obtains adeclara- 


. tion in this suit that the trust is still 


existing his proper course will be to apply 
to the District Court under s. 74 of the 
‘Trusts Act for the appointment of a trustee, 
We have little doubt that he will be well 
advised to ask for the appointment of the 
present Receiver a course which his plaint 
shows he isnot unwilling to adopt. These 
remarks of course are subject to the possi- 
bility of the trust deed being hereafter 
declared void by the Insolvency Court on 
the application of the Receiver under s. 53 
rane Provincial Insolvency Act V of 
1920.” 

The Receiver took proceedings under s. 53 
and the trust deed was declared void by 
the Insolvency Court but that order was 
set aside by this Court and the trust deed 
was maintained [Sharaf-uz-zaman v. Depuly 
Commissioner, Barabanki (2).] This judg- 
ment was delivered on 14th April, 1924, and . 
as noticed above the applicants were ap- 
pointed trustees four months later by the 
author of the trust. 

These new trustees applied to the District 
Court unders. 3 of the Indian Trusts Act 
for delivery of the insolvent’s property to 
them after removing it from the control of 
the Receiver who was the Deputy Commis- 
sioner of Bara Banki as already observed, 
The other prayers were thaé the money in 
the hands of the Réceiver may be made. 
over to the trustees, that the Receiver be 
called upon to furnish accounts for the 
period of his possession, that he be directed 
*to.refund to the trustees all payments made © 
by him, even though made under the orders 
of the Insolvency Court, to the creditors of 
Shafiq-uz-zaman and to any other persons, 
and that all persons, who may have re- 
ceived any moneys from the Receivers, even - 
though under the orders of the Insolvency 


(i) 70 Ind. Càs. 253: 25 O. C. 291: (1923) A. LR 
(0. 80: 10 0. L. J. 491. 
279 Ind. Cas. 888:1 O. W. N.201:100 & Avi, 


RSU ae L. J. 599; (1925) A.L R. 
0.0.3 


ae, of 25 0. O.—[Ed.} 


(0) 387 
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Court, be called upon to refund all -those 
sums to the petitioners. 16 will be noticed 
how inequitable some of the prayers of the 
trustees are. Action was definitely taken 
in the District Court under the Trusts 
Act and the jurisdiction of that Court’ was 
‘invokéd as the principal Civil Court of 
original jurisdiction in Lucknow and not as 
an Insolvency Court. 


The application” was opposed | by ‘the 


| Receiver and by many ‘of the principal 


beneficiaries under the déed of trust who 
are the main creditors of the estate. The 
learned Judge held that the applicants 
were not properly appointed trustees be- 


‘cause after the appointment of the Recéiver 
' the author of the trust, who was declared 
“an insolvent, had no right to appoint new 
‘trustees under s. 73 (b) of the Trusts Act. The 


decision of this question will depend ` upon 


"the definition of the word “property” for the 


purposes of the Provincial Insolvency Act V 
of 1920, s. 2 (i) (d). ‘The learned Judge held 
that the power of appointment to the trust 
which was partly for the benefit’ of the 
insolvent was property. which vested in 


‘the Deputy Commissioner of Bara Banki 
‘on his appointment as Receiver by the 


Insolvency Court. ‘The learned Judge then 
proceeded further and gave reasons why he 
presiding in the Court dealing with trusts, 
can settle the question on broader grounds. 
In his opinion the - Court of. Insolvericy 
was ‘de facto trustee and there was no 
necessity for a Civil Court dealing witha 
trust to remove that trustee and make over 
possession of the trust property to other 
trustees. A mistake as to the basis of the 
applicants’ relief was wrongly attribnted 
to the learned District.J udge. 
pointed opt more -than once above, the 


‘applicants taok actien under s. 11 of the 


Trusts Act and the. mistake lies at the door 
of the applicants when their Counsel argued 
here that the application was made under 
s. 4 of the Provincial Insolvency Act. The 
application was dismissed and the appli» 
cants have come here on revision. 

Under the provisions of s.115;0. P. ©., 
the interference by this Court is discre- 
tionary. The power is one of superin- 
tendence by the High Court. Under no 
circumstance of want or wrong assump- 
tion cf jurisdiction or of illegality or irre- 
gularity is this Court -bound to interfere 
even though the decision which is sought 
to be revised may bein conflict with any 
principle of law. In Bhoyrub Chunder Dee 
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-rid of the decision of 


-As we have - 


E Bae, 


v. Wajedunnissa Khatoon (3), ‘the following 
observation was made by the Calcutta High 
Court at page 236*; “As the order of the 
Judge in this matter, although passed 
without jurisdiction, was really a right 
order, and kad merely-the effect of getting 
the First Court 
which was wrong, we think. we ought, not 
to make any order in this case.’ Simi- 
larly as regards illegalities and irregulari- 
ties committed by the lower Court, the 
Calcutta High Court [In re Basharat “Ali 
Chowdhry (4) and the Bombay High Court 
in Ramrao v. Babaji (5)] declined to inter- 


fere when the order of. the lower Court | 


had done substantial justice between the 
parties and was the most equitable . one 
that could be passed, under the circtim- 
stances of the different cases. Asfar back 
as 1884, West, J., observed in a revision 
matter regarding ‘the exercise of jurisdic- 
tion by a Subordinate. Judicial Officer : 
“This was irregular, as in the exercise 
of his judicial ‘functions he was bound to 
be’ governed by the law as he understood 
it, or as it iad been expounded by i superior 
judicial authority, not.as it was under- 
stood or expounded by unjudicial persons. 
But the present is a. case in which the 
extraordinary jurisdiction of this Court is 
invoked, and we must guard against its 
being abused, merely because the mamlat- 
dar has fallen’ into aformal error.” Nana 


Bayaji v. Pandurang Vasudev (6). In Abdul ` 


Sadiq v. Abdul Aziz (T), a Bench of the 
Allahabad High Court refused,to interfere 
by way of revision with the order ofa 
Subordinate Court which,though wrong in 
principle, appeared, to be right-in its 
results. The Court’s interference will be 
influenced bye the justice of the case and 
not by any mere irregularity, want of juris- 
“diction or wrong pronounaement on a point 
of law by a Subordinate Court. 

‘There are abundant reasons in this case 
why we should not interfere by way of 
revision. The property of the insolvent 


is being well-managed at present by the x. 
Deputy Commissioner of Bara Baynki and <- 
the trust derive’... 


the beneficiaries under 
great advantage from this good manage- 


~ 


ment. Fourof the newly appointed trustees, | 


(3) 6 C. L. R. 234. 

2 24 O. 133;12 Ind. Dee. (N. s.) 754, 

5) 20 B. 630; 10 Ind. Dec. o ae 

eae 97; 5 Ind. Dec. (x. 

sae 21 A. 152; A. W a R i. 9 Ind. Deo. O85 8 
|| 
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formed a separate patti in the village 
according to the definition in cl. (12) of 
s. 2 of the Land Revenue Act, and itis 
more correct to say that Deonath’s pro- 
perty was a separate patti consisting of 
the khudkasht andan undivided four-anna 
share in the shamilat patti consisting of the 
rest of the mahal except such “other pattis 
of sir or khudkasht as may have been 
similarly partitioned off. 

“On the 13th of February 1920, Deonath 
sold half his undivided share and the whole 
of hig patti to the plaintiffs, Bisahu Kurmi 
and others, stipulating in the sale-deed 
that he was to remain in possession of the 
khudkasht as an occupancy tenant. His 
position after this sale is clear enough, 
but it will perhaps be still clearer if the 
fact that he sold an undivided share in the 
village along with his patti is left out of 
consideration. Whether, in selling the 
patti, he is to be regarded as having ex- 
cluded the tenancy right from what he 
transferred or as having transferred all 
rights and having had the tenancy right 
subsequently granted to him by the plaint- 
iffs does not matter. He was, thencefor- 
ward an oecupancy tenant of land belonging 
solely to the plaintiffs, and situated in their 
separate patti. 

On the 30th of April 1921 Deonath sold 
his occupancy right to the defendant Sumer 
Singh Chamar for Rs, 180, paying Rs. 18 
for allowing the transfer to Shriram Shukul, 
who is lambardar of the mahal which 
includes the patti consisting of the 9°82 
acres of khudkasht, but not of that patti. 
This matter is explained in Ramkrishna 
Puri v. Tanba (1). On the 5th of September 
1922, the plaintiffs sued for possession of 
the land on the ground that tenancy in their 


land could not be created by Shriram Shu- . 


kul, who was not the owner of it, and Sumer 
Singh was a trespgsser. 

In the First Court it was held that the 
principles explained in Dhondba v. Vishwa- 
nath (2) as applicable to sir land held sepa~ 
rately applied also to khudkasht, and the 
plaintiffs were given a decree for possession. 
In appeal the learned Additional Judge 
was of opinion that the principles stated in 
Dhondba v. Vishwanath (2) did not apply 


to khudkasht, and Deonath was the tenant . 


of the whole proprietary body” of the 
village and not of the plaintiffs alone; 
S 71 Ind. Cas. 777; 19 N. L. R. 59; 6N. L.J, 85: 
(1923) A-T. R. (N.) 153. 
(S I0 PLR 143, 
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the suit was accordingly dismissed. The 
reasoning of the First Court is correct 
as far as it goes, but it does not go 
far enough andits decree is wrong. The 
dismissal of the suit by the lower Ap- 
pellate Court is correct but the reasons 
given for it are not. 

Deonath, as has been shown, was the 
tenantof land in the plaintiffs’ patti and 
was their own tenant, not the tenant of the 
co-owners of the shamilat patti. But the | 
sale of the occupancy rights by Deonath to 
Sumer Singh was, undoubtedly, a transfer of 
his holding by an occupancy tenant. The 
plaintifis could get it set aside and could 
recover posgession by application to a Re- 
venue Officer under s. 13 of the Tenancy 
Act, and under s, 105 of that Act they can- 
not, therefore, be given these remedies by 
a Civil Court. Their application to a 
Revenue Officer would.seem, however, to be 
barred by time, even if they get any benefit 
out of s. 14 of the Limitation Act. 

Possibly the plaintiffs could be given a 
declaration in this suit, even if the defend- 
ant objected, that they are the only land-. 
lords of the patti and that he must pay the 
whole of his rent to them. He agrees, how- 
ever, that they shall be given such a de- 
claration, provided that he isnot held res- 
ponsible to them for any nazarana or any 
rent he has already paid to Shriram Shukul, 
which they must recover from Shriram if 
they can. The plaintiffs have agreed to 
this, and a decree will issue accordingly in 
supersession of that af the lower Appellate 
Court. -Fach party will pay its own costs 
in all three Courts. 
° GRD 

Z. K. 


Order accordingly, 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 897 of 1922. 
May 22, 1925. 
Present:—Mr. Justice Ross and 
Mr. Justice Kulwant Sahay. 
Lala BAMBHADUR LAL AND OTHERS— 
: DEFENDANTS—APPELLANTS 


A versus 
Musammat GUNGORA KUAR— 


PLAINTIFF—RESPONDENT. 
Bengal Tenancy Act (VIII of 1883), s. 22 (2)—~ 
Oasupancy holding—~Oo-sharer landlord purchasing 


N 
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holding, status of—Purchaser ceasing to be co-sharer, 
effect of. 

The status of a co-sharer landlord purchasing an 
occupancy holding is not the status of a raiyat but 
a peculiar status created by s. 22 (2) of the Bengal 
Tenancy Act. His right is that of a proprietor 
entitled to retain possession of the land subject to 
payment to his co-proprietors of their shares of the 
land. It is not the status ofa raiyat inasmuch as if 
he sub-lets to a third person such third person is 
deemed to be a raiyat in respect of the land and not 
an under-raiyat. The status is a peculiar status 
which attaches to the co-sharer so long as he 
remains aco-sharer. If he ceases to be a co-sharer 
and his proprietary interest is lost he has no right 
to retain possession of the land and it would pass 
on to the person who acquires the interest of that 
co-sharer, [p. 234, col. 1.] 

(Case-law referred to.) 


Appeal from a decision of the Swhordinate 
Judge, Saran, dated the 7th August 1922, 
reversing that of the Munsif, Chapra, dated 
the 10th December 1921: 

Mr. Murari Prasad, for the Appellants. 

Mr. Har Narayan, for the Respondent. 


JUDGMENT. 

Kulwant Sahay, J.—This is an ap- 
peal by the defendants and it arises out of 
a suit brought by the plaintiff-respondent 
for a declaration of her title and for recovery 
of possession. The suit was dismissed by 
the Munsif, but on ‘appeal the decree of the 
Munsif has been set aside and the suit has 
been decreed by the Additional Subordinate 
Judge. ‘ 

The facts as admitted or found are shortly 
these :—‘ The plaintiff was the proprietor 
of 8-annas of Mouza Chandwa bearing Touzi 
No. 485, and Hanuman Sahay and Lal 
Narayan were the proprietors of the re- 
. maining 8-annas share. Hanuman Sahay 
and Lal Narayan instituted a suit for rent 
againsttwo raiyats Aklu and Juman whohad 
a holding of) bighg, 7 kathas, 10 dhurs with- 
in this touzi. They obtained a decree and 
sold the holding in execution and purchased 
it themselves in 1909. Delivery of posses- 
sion was given to them on the 2lst of 
June 1909. The defendant No. 1 who is 
one of the appellants in this case, the other 
appellants being his co-sharers obtained a 
settlement of the holding from Hanuman 
Sahay and Lal Narayan. The plaintiff 
brought a suit of her share of the rent in 
the year 1911. This suit was against the 
original tenants Aklu and Juman, and 
Hanuman Sahay and Lal Narayan were also 
made parties to the suit. A decree was 
obtained by the plaintiff, and in execution 
thereof the holding was again sold and 
purchased by the plaintif in November 
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1913, and she alleges to- have taken delivery 
of possession on the 17thof May 1914. The 
Record of Rights of the village in dispute 
was finally published. in 1918 and in the 
khatian the defendants were entered as 
being in possession of the land in dispute 
but as trespassers. The plaintiff brought 
the present sutt for a declaration of her title 
as purchaser and for a declaration that the 
defendants had no right or interest in the 
land in dispute and that the entry in the 
Record of Rights as regards the possession 
of the defendants was wrong. It appegrs 
that subsequently the plaintiffs proprietary 
interest was sold and purchased by one 
Bikramjit Misser. In the plaint as originally 
framed the plaintiff wanted a declaration 
of her title as proprietor, but at the hearing 
she tried to amend the plaint by claiming 
a raiyati interest in respect of the land in 
dispute, her proprietary interest, as already 
said, having been sold and purchased by 
Bikramjit Misser. 

The learned Munsif found thatthe status 
of the plaintiff in respect of the land in 
dispute was that ofa bakasht holder and 
that she was not the raiyat of the land 
and that as her proprietary interest had 
been sold she had no interest subsisting in 
the land in dispute. He accordingly dismiss- 
eb the suit. 

On appeal by the plaintiff the learned 
Subordinate Judge has set aside the decree 
of the Munsif and has held that the status 
of the plaintiff was that of a raiyat and 
that the sale of her proprietary interest did 
not affect her raiyati interest. He accord- 
ingly made a declaration in favour of the 
*plaintiff as regards her title to the land as a 
raiyat and directed that she be put in pos- 
session thereof. f 

The defendaats have come up in second 
appeal to this Court. . 

e The principal point for gonsideration in 
the present case is as to what was the 
status of the plaintiff in respect of the 
land in dispute. This depends on a con- 


e struction of s. 22 (2) of the Bengal Tenancy 


Act. The learned Subordinate Judge has 
relied upon the decisions ofthis Court in 
Ram Prasad v. Gopal Chand (1), Nand- 
kishore Singh v. Mathura Sahu (2) and 
Emamuddin v. Mohammad Rashidul Huq 
(3). On th® other hand reliance has been 


(1) 58 Ind. Cas. 955; 2 P, L. T. 16%- 

(2)65 Ind. Cas. 586; 3 P. LeT.13; (1922) A. L R, 
(Pat) 193. 

(3. 53 Ind, Cas. 110; 4 P. L. J. 540, 


t 
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` dure under O. XXII, r. 4 and I need only 


refer to two- cases. Abdul Azzv. Basdeo 


_ Singh (1) and Joy Gobind Laha v. Manmotha 
* Nath Banerji (2), I quote these authorities 
` not only for the purpose of showing that 
“the suit will not abate by reason of the 
-> death of one of the defendants ‘provided 


the right to sue survives against the re- 


“ maining ‘defendants but also for the pro- 


_ position that a claim for rent is.joint and 
‘‘Serveral as against the tenants. The 
‘‘placitum in the Allahabad case’ which 
-agrees with the body of the ruling runs 
‘as follows :— aoe ; 
“Weld that the lability of joint holders 
‘of a fixed rate tenancy to payment of rent 
is joint and several and not joint only. 
“The failure, therefore of the plaintiff in a 
suit for rent against several fixed rate 
tenants jointly to bring upon the record 
‘the representative of a deceased defendant 
is no bar to the continuance of the suit 
“against the remaining defendants.” The 
learned Judges observe that the case seems 
‘to becovered by the decision of the Cal- 


- cutta -High'Court in Joy Gobind Laha v. 


“Manmotha Nath Banerji (2). That was a 
“suit against’ several persons for the re- 


““covery of the.rent of a holding. Their 


Lordships also observed that they found 
“no reason for distinguishing between the 
“liability of several holders ofa fixed rate 


‘tenancy and the liability of several tenants |: 


‘of any other holding. Therefore if the 
decree was with respect to rent the liability 
‘of ‘the ‘¢judgment-debtors was joint 
‘irrespective of the nature of the holding. 


Consequently ‘the death -of” judgment-* 


‘debtor; Chhedi, does not at all affect the 
liability of the other defendants and the 
‘suit did not abate against these defendants 
and the decrde against those defendants re- 
‘mains valid. As observed above, I have res 
‘ferred to the authorities of the Calcutta 
‘and Allahabad High Courts because they 
‘related to claims for rent. but the cases 
‘teferred to by. Mr. Mulla which I have 
‘garefully gone through show that the prin- 
ciple apples te all kinds of claims where 


the claim can be enfor¢ed jointly and 


-severally against the defendants. The test, 
therefore, is whether the liability of the 
‘defendants ‘or the judgment-debfors is joint 
and several in orderto determine whether 
the death of orfe of the defendants or judg- 
ment-debtors renders the entire decree null 

1) 17 Ind. Cas. 99; 34 A. 694; 10 A. L. J. 183. 
S 33 0. 580. 


TULSIDAS KESHOWDAS ¥, RAMZAN ABDULLA, 


[89 I. 0. 1925] 
and void. It would have been. well if we had ` 
a copy ofthe decree upon the record butin 
the absence of the decree I rely on the de- 
scription thereof given in the cxecution 
petition andthe judgment of the Munsif. 
I, therefore, set aside the order cf tLe Sub- 
ordinate Judge and restore that of the 
Munsif and direct the execution to proceed 
except as against the deceased ju.!gment- 
debtor Chhedi Singh and his legal repre- . 
sentatives. The decree so far as Chhedi 
and his legal representatives are con- 
cerned is'null and void. The appeal is 
decreed with costs: Thereisno appearance 
on behalfeof the opposite party. 

Macpherson, J.-lagree. ` 
Z. K. Appeal decreed. 


SIND JUDICIAL COMMIS- 
~ SIONER’S COURT. >ò 
Civit Suit No. 1143 or 1920. 
< “May 9, 1924. ve > 
Present:—Mr. Rupchand Bilaram, 
i A.J. C. 

TULSIDAS KESHOWDAS —PLAINTIFE 
° 4 versus See X 

Khan Sahib RAMZAN ABDULLA AND 

ANOTHER— DEFENDANTS. ` | 
Civil Procedure Code (Act V of 1908), O. XXII, r. 4 
—-Morigage suit—Death of one defendant after pre- 
liminary decree—Substitution, absence of—Legal 
representatives, all, whether must be impleaded— 
Abatement, extent of. : 

An application’ for the substitution of the legal 
representatives of a party who dies after the passing 
of a preliminary decree but before a final decree is 
passed in a mortgage suit is governed by the pro- 
visions contained in O. XXII of the C, P. C., as the 
suit continues to be pending untjl the passing of 
the final decree. [p. 239, col. 1] 

Muhammad Masih Ullah Khan v. Jarao Bat, 27 
Ind. Cas. 771; 37 A. 228; 13 A. DL. J. 307 and Nizam-ud- 
din Shah v. Bohra Bhim Sen, 43 Ind. Cas. 870; 40 A. 
203; 16 A. L. J. 85, relied upon. 


a. All the legal representatives of a deceased defend- 


ant must be brought on the record within the time 
allowed by law, otherwise the suit would abate in 
et of the interest of such defendant. [p. 239, 
col. 2. : 

Sidik Muhammad Shah v. Saran, 76 Ind. Cas. 314; 
(1925) A. I. R. (S.) 2, followed. 3 

Kadir Mohideen Marakkayar v. Muthukrishna 
Ayyar, 26 M. 230; 12 M. L. J. 368 and Jehrabi Sadulla 
Khan Mokasi v. Bismillabi Sadruddin Kaji, 80 Ind. ` 
Cas. 758; 26 Bom. L. R. 375; (1924) A. I. R. (B.) 420, 
not followed. i h 

A mortgage suit does not wholly’ abate, owing to 


‘its abatement as- against one of the -mortgagors, 


[p. 240, col. 1] 
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Application for joinder of legal repre- 
_ sentatives of the deceased defendants. 

Mr. Thakursing Lalsing, for the Plaint- 
iff, 7 : 


Mr. Hassomal Y. Gurbuzani, for the 


Defendants. | 

-- ORDER.—The plaintiff instituted thi§ 
-suit against a Muhammadan father and his 
son, defendants Nos. 1 and 2, for recovery 
of Rs. 1,740 advanced by him to both of 
them on the equitable mortgage of their 
property. On the-lst March 1921 a pre- 
liminary decree was passed in his favour. 
On 14th August 1922 defendant No. 1 died, 
leaving behind him as his heies his son, 
defendant No. 2, and two daughters who 
are not on the record. On the 10th January 
“1924 the plaintiff applied for a final decree 
-being passed in his, favour and 24 months 
later applied for joining defendant No. 2 
and the two daughters of defendant No. 1 
as his legal representatives, it is urged. on 
behalf of defendant No. 2 that this applica-. 
tion for joinder is-not application in execu- 
tion proceedings but an application in a 
pending suit governed by the provisions 
of O. XXII, C. P. O. andas such it is 
out-of time, I am of opinion that this 
objection should prevail. The explanation 
-to the definition of a “decree” in s. 2, C. 
P. C., provides that a decree is a prelimi- 
nary decree when further proceedings have 
to be taken before the suit can be com- 
pletely disposed of and that is final when 
such adjudication completely disposes of 
the‘suit. A preliminary mortgage decree 
does not completely -dispose of the suit, 


The plaintiff cannot recover the amount ® 
awarded to him under the preliminary .- 


decree in execution . proceedings till he 
has move the Courtand gota final decree 
passed in hissfavour. Till such final decree 
is passed the suit continues to be pend- 
ing. The same view has been taken by 
the Allahabad High Court in Muhammad 


Masih Ullah Khan v. Jarao Bai (1) and: 


- Nizam-ud-din Shah v. Bohra Bhim Sen (2). 
The present application for joinder of 
legal representatives is, therefore, an appli- 
cation ina pending suit, andis cleaily out 
of time. There are no grounds for con- 
doning the delay by the plaintiff in not 
moving the Court earlier. He was aware 
of the death of defendant No.1 ahout the 
time it took place and at any rate he knew 
of it not later than August 1923 when he in- 

. + (1) 27-Ind. Oas. 771; 37 A. 226; 13 A. L. J. 307. 

(2) 43 Ind. Oas. 870; 40 A. 203; 16 A. L. J. 83. 


| TULSIDAS KESHOWDAS V. RAMZAN ABULIA. - 


‘bound by this decision. 


against defendant No. 2 who 


` 
-= soo’ . 
ve 
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stituted another suit in this Court, being 
Suit No. 623 of 1923 against the legal re- 
presentatives of defendant No. 1 in respect 
of another mortgage claim. It is urged 
that itis not necessary to place on record 
all the legal representatives of a deceased 
defendant atfd that any one of his legal 
representatives if placed on the record 
sufficiently represents the deceased. It is 


: further contended that as defendant No. 2 
‘who is one of the heirs is already on the 
‘record he represents the estate of .the 
. deceased defendant and that the suit 


has not, therefore, abated, and reliance 
has been placed on the ruling in Kadir 
Mohideen Marakkayar v. Muthukrishna 
Ayyar (3) and Jehrabi Sadulla Khan 

Mokasi v. Bismillabi . Sadruddin Kaji 
(4). A Bench ofthis Court has, however, 

held that it-is necessary to bring all the 

legal representatives of a deceased defend- 
ant on:the record. In Sidik Muhammad 

Shah v. Saran (5). Sitting as a Single Judge- 
on the Original Side of this Court, I am 

The failure to join 

all the legal representatives would, there- 
fore, in the absence of any extenuating 
circumstances result in an abatement. . It 

may further be noted that even defendant 
No. 2 is not on the record as a legal repre- 

sentative of defendant No. 1, but in his 

own personal capacity, and that even if 
the representation by one of, the heirs of 

the deceased defendant be sufficient, the 
failure of the plaintiff to bring him on the 

record as a legal representative of defend- 

ant No. 1 equally works ont the abatement 

of the suit against defendant No.1. I hold 

that the suit so far as the plaintiff's claim 

against defendant No. Lis, concerned has 

abated undereO. XXII, r. 4, cl. (2) of the C. 

P.O, . 

- This abatement does mot, however; in 
my opinion, affect the plaintiff's claim 

was jointly 
and severally liable along with his father 
defendant No. 1. It was open to the plaint- 
iff to institute this suit in the first instance 
against defendant No. 2 alene and to bring 
to sale the right, title and interest of defend- 

ant No. 2 in the property in suit. In sich a 
case the Court would not inquire whether 
the mortaged property or any intereét 

therein belonged to defendant No. 2 at the 


(3) 26 M. 230; 12 M. L. J. 368. 
(4) 80 Ind. Cas. 758; 26 Bom. L. R. 375; (1924) A: I, 


R. (B.) 420. l 
(5) 16 Ind. Cas. 314; (1925) A. I. R. (S.) 2 
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NAGPUR JUDICIAL COMMIS- Tulsa’s husband was also added in the deed 


SIONER’S COURT. of release. It is alleged that the considera- 
Second CIVIL APPEAL No. 62 oF 1924. . tion for the release was paid out of the 
April 7, 1925. funds of the joint family consisting of 


Present:—Mr. Wadegaonkar, A. J. C. Tulsa's husband and the defendants. That 
SHANKARLAL AND ANOTHER—. may be so but the fact that the release 


DEgFENDANTS—APPELLANTS ` was obtained in the name of Tulsa and 
versus , ° j Sunderlal, goes to show that it was con- 

GANESH SINGH AND ANOTAER— templated from the very outset that Tulsa 
PLAINTIFFS— RESPONDENTS. should have some interest in the property 


` Civil Procedure Gode (Act V of 1908), Pa A covered by the release. Itis not necessary 

Nan A A e aaa not proved—Dis- to decide what her share was in the pro- 
a ; ; : 7 5 

ee weit against the legal representatives of a deceased perty released. But it would ‘appear that 

debtor should not be dismissed on the mereground she had some share and that share has 

that the defendants are not in possession of any passed to the defendants and is. in their 


portion of the tte ir Mahe 3 N W.P. H.0.R, possession.. Moreover from the evidence 
449 and Lallu Bhagvan v. Tribhuvan Motiram, 13B. adduced by defendants themselves, it would 
653; 7 Ind. Dec. (N. 8.) 432, referred to. appear that Tulsa had her own separate 


Appeal against a decree of the District dealings and whatever assets she may have 
Judge, Saugor, dated the 24th November left have presumably passed into the hands 


1923, in Civil Appeal No. 92 of 1923. of the defendants, who are her sole surviving 
_ Mr. G. L. Subhedar, for the Appellants. heirs. The lower Appellate Court was in 
Mr, J. Sen, for the Respondents. “these circumstances perfectly justified in 


~ —™JUDGMENT.—This was a suit for passing a decree against the defendants to 
recovery of money due on a promissory the extent of the assets of the deceased 
note for Rs. 500 executed by Musammat Tulsa in their hands. 
Tulsa in favour of the plaintiffs. Tulsa Moreover, ithas been repeatedly held that 
died before the institution of the suit and a suit against the legal representatives of a 
defendants ‘who are her husband’s first deceased debtor should not be dismissed on 
cousins were impleaded as defendants the mere ground that the defendants are 
on the ground that they were her heirs notin possession of any portion of the estate 
and in possession of the asséts left by her. left by the deceased: Madho Ram v. Delbur 
The First Court found thatthe debt cover- Mahal (1) and Lallu Bhagvan v. Tribhuvan 
ed by the promissory note was not incurred Motiram (2). 
for legal necessity and dismissed plaintiff's The decree appealed against is correct 
claim on-the ground that it had not been and I dismiss this appeal with costs, Costs 
proved that. the defendants had inherited in the Court below will be paid as ordered 
any property belonging to Tulsa, The by the lower Appellate Court. 
Jower Appellate Court accepted the finding ° z, x. Appeal dismissed, 
of the First Court in regard to the absence (1)2 N. W.P. H. O. R. 449. - 
of legal necessity but held that the defend- (2) 13 B. 653; 7 Ind. Dec, iN. s.)e432. 
ants were in possession of seme property , 
belonging to Tulsa as her heirs and accord- : 
ly passed a decree against the defend- 





e 
1 


its to the extent of Tulsa's assets in their 
e hands. Against this decree defendants - PATNA HIGH COURT. 
have preferred this appeal which, in my APPEAL FROM APPELLATE ORDER No, 50 
opinion, must fail. | co or 1924. 
‘Defendants have admitted that they are July 7, 1924. 
the heirs of Musummat Tulsa, They have = Present:—Justice Sir Jwala Prasad, Kr., 
also admitted that certain absolute occu- ` Acting Chief Justice, and l 


pancy land which was owned- by Tulsa's. Mr. Justice Macpherson. 

father Ramlal was on Ramlal’s death re- RAI KASHINATH, SINGH BAHADUR— 
leased by his widow Musammat Rajrani in PLAINTIFF—APPELLANT 

favour of Tulsa and her husband Sunderlal. versus 

The release could really speaking be in KAILAS SINGH AND aNoTHER—Derenpants 
favour of Tulsa alone, who was Ramlal’s > o% — RESPONDENTS. 

heir, But for some reasons, the name of Civil Procedure Code (Act V of 1908), O. XXI, 1.4 
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»—-Rent-suit—Liability of defendant, nature of -Death 
of defendant—Legal representatives, substitution of, 
absence of —Abatement, extent of. 

In order to determine whether the death of one of 
several judgment-debtors during the pendency of a suit 
operates to cause the abatement of the entire suit or 
only with regard to the interest of the deceased defend- 
ant, the test to be applied is whether the liability of 
the defendants was joint or joint and several. If the 
liability of the defendants is joint and several, the 
plaintiff is entitled to continue his suit against the 
remaining defendants and the effect of his omission to 
bring the legal representatives of the deceased de- 
fendant upon the record would only be the abatement 
of the suit against that defendant, and not the abate- 
ment of it against all the defendants. [p. 237, col. 2.] 

A claim for rent is joint and several as against the 
tenants and the death of one of the tengnts, therefore, 
during pendency of a suit for rent, does not cause 
the abate }-ent of the suit against all the tenants. The 
suit abygs only against the deceased defendant. [p. 
238, col. <] 

Appeal from an order of the Additional. 
Subordinate Judge, Gaya, dated the 18th 
December 1923, reversing that ‘of the 
Munsif, Gaya, dated the 19th June 1923. 

Mr: J. P. Sinha, for the Appellant. 

JUDGMENT. 

Jwala Prasad, Ag. ©. J.—This 
is an appeal against au order passed by the 
Subordinate Judge of Gaya, dated the 18th 
December 1923, setting aside an order of 
ue Munsif of Gaya, dated the 19th June 
1923. 

The order in question relates to the 
execution of a decree obtained. by the 
appellant against a number of persons as 
defendants. The decree is dated the 17th 
February 1922 and is said to be a rent- 
decree. An objection was raised by some 
of the judgment-debtors to the execution 
of the decree uponthe ground that three 
of the judgment-debtors were dead at the 
time when the decree was passed and 
consequently the decree wasa nullity and 
incapable of execution. This objection was 
overruled by the 
there was no good evidence to show that 
three of the judgment-debtors were dead be- 
fore the decree was passed. ~ 

On appeal the Subordinate Judge held 
that there was good evidence as to one 
of the judgment-debtors Chhedi having 
died before the decree was passed. 

This is a finding of fact and is not 
capable of challenge in second appeal. 
The learned Subordinate Judge, however 
holds that as one of the judgment-debtors, 
Chhedi, had died before the decree was 
passed the entire decree is a nullity and 
incapable of execution. Upon.this view 
he allowed the appeal and dismissed the 
execution case, ` 
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As a point of law the learned Subordi- 
nate Judge is not correct in stating that 
the death of one of the defendants neces- 
sarily makes the entire decree null and 
void. The suit apparently was instituted 
against a nember of defendants with res- 
pect to arrears of rent due from them. 
The decree ora copy thereof isnot on the. 
record’ but the description thereof in the 
application for execution shows that it 
was a rent-decree and the Munsif also in- 
cidentally refers to it as a rent-de¢ree, 
If it was a rent-decree the liability of the 
defendants was joint and several and the 
plaintiff was entitled to enforce his claim 
for rent against the defendants jointly 
and severally. Therefore upon the death 
of oneof the defendants he was entitled 
tO continue his suit against the remaining 
defendants and the effect of the omission 
to bring the legal representatives of the 
deceased defendant upon the record would 
only be the abatement of the suit against 
that defendant and not necessarily the 
abatement of it against all the defendants. 
Such is the law as laid down in r. 4 
of O. XXII of the C.P.C. which runs thus:— 

“4, (1) Where one of two or more defend- 
ants dies and the right to sue does not 
survive against the surviving defendant or 
defendant alone, or a sole defendant or- 
sole surviving defendants dies and the right 
to sue survives, the Court on an applica- 
tion made in that behalf, shall cause the 
legal representative of the deceased defend- 
ant to be made a party and ghall proceed 


e With the suit.” 


Clause (3) of that rule says :— j 
“Where within the time limited by law 
no application is made under sub-r, (1), 
the suit shall abate as against the deceased 


Munsif who held that ® defendant.” 


e 

Therefore if the right to sue against the 
remaining defendants survives the death 
of one of the defendants will not cause 
the abatement of the entire suit but only 
as against the deceased defendant. The 
present Code of 1908 has. set at rest the 
doubt that possibly arose under the old 
law. Asa matter offact under the old 
law although the wording was not clear 
the interpretation given to it by theseveral 
High Courts shows that the suit would not 
necessarily abate on account of the death 
of one of several defefidants if the right 
to sue survives against the remaining 
defendants. The authorities have been 
referred to in Mulla’s Code of Civil Proçe- 


Wa 


v 


' Gope (8). 


‘interest, 


934 5 
placed on behalf of the appellants upon the 
cases of the Midnapur Zemindary Co., Ltd. 
v.. Naresh Narayan Roy (4), Roshan Ali v. 
Chandra Mohan Das (5), Stonewigg v, Dwarka 
Singh (6), Basudeo Narayan v. . Radha 
Kishun (7) and Raja Ram Sahu v. Jhanti 
In my opinion the status of a co- 
sharer landlord purchasing “an occupancy 
holding is nét the status of a kb but a 
peculiar status created by s. 22 (2). His 
right is that of a proprietor “entitled to 
retain possession of the land subject to 
payment to his co-proprietors their shares 
of the rent. It is not the status of a raiyat 
iiasmuch asif-he sub-lets to a third person 
such third pérson is deemed to be a raiyat 
in respect of the land and ordinarily a 
raiyat sub-lettitig to a. third person does not 
confer a raiyati but an under-raiyati 
Therefore the status created is a 
peculiar status which attaches to the co- 
sharer so long as he rémains a co-sharer. 


In my opinion if he ceases to be a co-sharer . 


and his proprietary interest is lost he has 
no right to retain possession of the land 
and it would pass on to the person who 
would acquire the interest of that co-sharer. 
In Ram Prasad v. Gopal Chand (1), there 
was a partition amongst the co sharers and 
by that partition the land purchased by 
one co-sharer was allotted to another co- 
sharer and it was held that the co-sharer 
who had purchased the holding was entitled 
to retain possession of the land under the 
provisions of s. 22 (2) of the Bengal Ten- 
ancy Act, inasmuch as the section provides 
that he was entitled to hold that land on 


payment of rent to the other co-sharers. The - 
facts of the case in Nandkishore Singh v.° 


Mathura Sahu’ (2) were also similar. In 
these cases the interest of the co-sharer 
who had purchased the hodding did not 
cease; he continued to be the proprietor 
after the partition, and hence it was helg 
that he was entitled to retain possession. In 
the present case the plaintiff has ceased to 


be the proprietor of the village and she. 


claims a raiyati interest in the land. In 


nd. Cas. 887; 29 C. W. N. 34; (1924) A. I.R. 
E 26 Bom. L. R. 651; 47 M. Lj. 23; 510. 631; 
be T. qan, (1924) M. W. N. 723; 20 L. W. 770; 51 
| 293: L. R. 5 A. (P. ©.) 137; 23 A, L. J. 76; 3 Pat. 

2193 (P. Q). 
- (5) 75 Ind. Cas. 447; 750 O. 749; 27 6. w N. 759; 
(1923) A. I. R. (0.) 701. 

(6) 45 Ind. Cas. 706; 4 P. L. W. Fi 

(7) 65 Ind. Cas. 281; 3 P. L. T. 22; (1922) A. I. R. 
Pat.) 62; (1922) Pat. 55. 

{£8 34 Ind, Cas, 75, 
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my opinion she has no right to remain in 
possession of the land as a raiyat when- 
her proprietary interest has ceased. She 
can only continue to retain possession of the 
land under s., 22 (2) of the Bengal Tenancy 
Act so longas she remains a’ proprietor; 

and whatever right she acquired continued 
only so long as her proprietary interest 
continued. The other cases cited at the 
Bar have no direct application tothe facts 
of the present case. I am, therefore, of 
opinion that the proprietary interest of the 
plaintiff having admittedly ceased to exist 
she has no title left in the land in dispute - 


.and she is notentitled to a decree declaring 


her title eor awarding possession to her. 

In my opinion the decision of the Mnnsif 

was corréct. The décreé of the Subordinate 

Judge will be set aside and that of the 

Munsif restored with costs throughout, 
Ross, d,—I agree. 


Z. K, Appeal allowed. 


LAHORE HIGH COURT, 
SECONp Civiu Apprat No. 1445 or 1921, 
February 26, 1225. 
Present:—Justice Sir Henry Scott-Smith, 
Krt., and Mr. Justice Martineau. 
DHIAN SINGH AND oTHERS—PLAINTIFFS 
—APPELLANTS 
versus ` 
GURDIT SINGH—Dsrenpant— | 

RESPONDENT. 

Evidence Act (I of 1872),s. 114, ill. (i)—Suit on 
negotiable instrument—Loss alleged by plaintiff—Pay- 
ment, plea of—Burden of proof. 

Where in answer to a suit ft recover .money on 
the basis of hundis which are alleged by the plaintiff 
to “have been lost, the defendant admits execution 
but-pleads discharge and a return of the hundis by 
the plaintiff and their subsequent destruction by 
himself, the burden lies on the defendant to prove 


; payment. Tn such a case no presumption of discharge 


under s. 114, ill. (i) of the Evidence Act arises. [p. 235, 


‘col, 2] 


Second appeal from the decree of the 
District Judge, Rawalpindi, dated the 8th 
April 1921, “reversing that of the Senior 
Subordinate Judge, Rawalpindi, dated the 
7th January 1921. 

Lala Fakir Chand, for the Appellants. 

Sardar Khazan Singh, for the Respond- . 
ent. — 


JUDGMEN T.—In this suit the plaint- 
iff-appellant : Dharam Singh. sued for 


poe 
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Sant. Singh and Makhan Singh as sureties 
on two hundis for Rs. 1,000 each, dated 
the 28th of January 1916. Plaintiff alleged 
that his house had been broken into in 
the year 1917 and these hundis along with 
other property had been stolen. Gurdit 
Singh, on the other hand, pleaded that the 
hundis were paid off and returned to him, 
and that he had -torn .them up. Defend- 
ants Nos. 2 and 3 plead ignorance -and 
state that they were not sureties. l 

The First Court passed a decree for.the 
full sum -claimed -against Gurdit Singh 
with costs, but dismissed the suit against 
defendants Nos. 2 and 3. . . 

Gurdit Singh appealed, and the learned 
District Judge held that as plaintiff alleg- 
ed that the hundis had been stolen from 
him he was bound to prove the loss, and 
that as he had failed todo this or to pro- 
duce the hundis he must presume that 
they had been paid. He relied in support 
of this upon the Privy Council case of 
Kundan Lal v. Begam-un-nisa (1). At the 
time when Dharam Singh's house is said 
to have been broken into by burglars there 
was a Police enquiry, and the. learned 
District Judge has attached great import- 
ance to QGurdit Singh's statement before 
the Inspector of Police on the 16th Decem- 
ber 1917. This statement was that the 
hundis -had been stolen, and the District 
Judge says that the plaintiff must have 
_ known all this and in spite of it he did 
not sue until February 1919. His final 
conclusion is as follows:— z 

“Taking into account the fact that the 
plaintiff has failed to prove the loss of the 
hundis and that the presumption, therefore, 
is that they were paid off, together with 
the evidence on the file, I bave no hesita- 
. tion in holding that it has been sufficiently 
proved that they have been discharged.” 

The Trial Court criticised the evidence 
produced by Gurdit Singh in regard to 
the payment of the sum of Rs. 1,400. It 
“regarded it as unsatisfactory and dis- 
believed it. The learned District Judge does 
not say that he does believe this evidence, 


In fact’ he remarks that it may not be `’ 


satisfactory, . ‘ 
The plaintiff has preferred a second 
appeal to this Court’against Gurdit Singh 
alone, and it is contended on his behalf 
“ that the Privy Council case relied upon 


a y Ind, Cas, 337; 220, W.N. 937; 8L, W. 233 
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by the learned District Judge is distin- 
guishable. In that case it was held that. 
when in a suit on a bond the plea of. 
discharge is set up and the document 
creating the obligation is produced by the 
defendant the onus of rebutting the pre- 
sumption of „discharge lies in the first 
instance on the plaintiff. In the present ; 
case, however, the decuments, 7. e. the. 
-hundis creating the obligations, are not pro- .. 
duced by the defendant Gurdit Singh and, 
therefore, the presumption of discharge - 
does not arise under s. 114, illustration <7) * 
of the Indian Evidence Act, and the Privy 
Council ruling is clearly distinguishable, 
Counsel for the appellant cites Chuni Kuay 
v. Udai Ram (2), where the plaintiff in a 
suit on a bond for money accounted for not 
producing it by alleging that the de- 
fendant had stolen it. The defendant 
admitted the execution of the bond, but 
alleged that he had paid it. It was held 
that the defendant was bound to begin 
and prove payment either by the produc- 
tion of the bond or other evidence or by. 
both. This was followed in the case of 
Jagan Nath v. Kamta Singh (8) in which 
the plaintiff sued for money due upon a 
bond, but alleged its loss, whilst the de- 
fendant admitted execution, but pleaded 
payment. It was held that the onus lay on 
the defendant to prove payment. Similarly 
in the present case we consider that the 
onus lay upon Gurdit Singh to prove 
-payment. Itis quite clear from the judg- 
ment that the learned District Judge was 
very strongly influenced in his, conclusion 
by his erroneous view that the presumption 
“in this case was that the hundis had been 
paid.off, which conclusion is quite vitiated 
by the view that he took on this point. He 
should decide whether on the evidence it 
is proved that the hundis had been paid off- 
“%r not. - e 

We, therefore, accept the appeal and set- 
ting aside the decree of the lower Appel- 
late Court, so far as it concerns Gurdit 
Singh, remand the case to it for re-decision ‘ 
under O. XLI, r. 23, O. P. ©. Stamp in this 
Court will be refunded. @ther costs will 
be costs in the cause. - 

Z. K, Appeal accepted; 
Case remanded. ` 


. . 
WoA. 73; A. W.N. (1883) 221; 3 Ind. Dee, (N. s.) 
48. ae 
(3) 82 Ind. Cas. 319; 2 O, D. J, 498, 
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date ofthe suit, nor will the Court non- 
suit the plaintiff for failure to join the co- 
mortgagors as a party to the suit, The 
failure of the plaintiff to bring the legal 
representatives of the defendant No, 1 on 
the record within the periog of limitation 
cannot, in my opinion, prejudice his rights 
any further than what they would have 
been if he had failed to join defendant 
No, l in the first instance. Though the suit 
has abated against defendant No. 1, the 
pluintiff is entitled to ask the Court to pass 
a final decree against defendant No, 2 
alone. This will enable him to sell not 
only the right, title and interest of defend- 
ant No. 2 in the property at the date of the 
suit, but also such rights as defendant 
No. 2 has acquired by way of inheritance 
from his father prior to the date of the 
sale. I accordingly order that a final decree 
be passed against defendant No. 2 alone, 
and dismiss the application of the plaintiff 
for joinder of legal representatives with 
costs, 

P. B. A. 

ZAK 


Order accordingly. 


pi 


LAHORE HIGH COURT. 
Civiz Reviston No. 519 or 1923. 
January 25, 1924. | 
Present :—Mr. Justice Moti Sagar. 
GURDITTA MAL AND ANOTHER— 
DEFENDANTS—PETITIONERS 
versus 
Tgp Fira BASANTA MAL-PANNA LAL 
“— PLAINTIFEFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115, Seh. IT, 
para. jO—Arbitration—Award—N otice of date of 
filing, absence of —Decree based upon award—Revision 

hether lies. 
kh The provisions of para. 10 of Sch. IL tothe C. P. C. 
are mandatory and the parties are entitled to notice of 
the date of the filing of an award even if they have 
knowledge of the date on which the award is filed. 
The omission to give such a notice is a material 
irregularity and ifa decree is passed upon the award 
withoutgiving such notice, the decree is liable to be 
set aside in revision. | | 

Petition for revision against an order of 
the Senior Subordinate Judge, Jullundur, 
dated the 2lst April 1923. s sy 

Mr. Jai Gopal Sethi, for the Petitioners. 

Lala Rup Ram, for Lala Fakir Chand, for 
the Respondents. * 

JUDGMENT.—On the 18th November 
1922 acertain dispute was referred to the 
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arbitration of one Murari Lal through the 
intervention ofthe Court. The award was 
submitted by the arbitrator to the Court 
on the 30th January 1923 but the defend- 
ants were not present in the Court on that 
date. The Court without issuing a notice to 
the parties, as required by cl, 10, Sch, 
Il of the C. P. O. at once proceeded to judg- 
ment and passed a decree in accordance 
with the terms of the award. 

Against this decree the defendants have 
now comein revision to this Court and- 
the main ground urged on their behalf is 
that the learned Subordinate Judge acted 
with material irregularity in the exercise 
of his jurisdiction in passing a decreeon 
the award in contravention of the provisions 
of cl. 10 of Sch. II of the (CO. P. O, 
Mr. Rup Ram on behalf of the respondents 
admits that a notice was not sent but con- 
tends that the applicants must have been 
aware of the date on which the award was 
filed and that under these circumstances 
a notice was wholly unnecessary. In my 
opinion this contention has no force_and 
must be overruled. The provisions of cl, 
10, Sch. If of the ©. P. ©. are manda- 
tory and the parties are entitled to notice 
even if they have knowledge of the dateon 
which the award is filed. In Rangasami v. 
Muttusami (1),itwas held that the omis- 
sion to give such a notice was a material 
irregularity. In Chatarbuj Das v. Ganesh 
Ram (2) which was a case exactly on all 
fours with the present case, it was laid 
down that it wasa good ground for re- 
vision of adecree passed upon an award 
filed in Court, that no notice of the filing 
of the award had been given, as required 
by s. 5150fthe C. P. Cs even though the 
applicants in revision might have received 
information ali unde that theaward had been. 
flled. I entirely concur with.this view, and 
setting aside the decree of the Subordinate 
Judge direct him to restore the suit to the 


-file and after considering the objections 


which may beby the applicants pass such 
order as appear to be just. The plaintiffs 


-shall pay the costs of this petition to the 


defendants, 
Z. K. Suit remanded. 


(1) 11 M. 144; 4 Ind. Dee. (N. s.) 100, 
(2)20 A. 474; 9 Ind. Dec. (N. s.) 664. 


[89 1. O. 1925] HASNU KHAN V, EMPEROR, O41, 
j Harbans Pandey v. Emperor (1), that 


CALCUTTA HIGH COURT. separate sentences for the offence of rioting 
JRIMINAL Revision No. 852 or 1924. and hurt are legal when it is found that 
January 7, 1925. each person took an individual part in the 
Present:—Justice Sir Babington assault. It has been found in this case 
Newbould, Kr., and Mr. Justice that the four petitioners who have been 
B. B: Ghose. separately convicted and sentenced for 

KAPIL MANDAL AND OTHERS— causing grigvous hurt or hurt individually 
PETITIONERS committed acts which made them lable 

VETSUS under ss. 325 and 323, Indian Penal Code. 


RABBANI SHEIK H—Oprosirs PARTY. This decision follows earlier decisions. of | 
Penal Code (dct XLV of 1860), ss. 146, 147, 328, 825 this Court to the same effect. On behalf 
~--Rioting—Hurt and grievous hurt—Separate sentences, ftl aS x h 
whether legal. i of the petitioners our attention has been 
Separate- sentences for the offences of rioting and drawn to a decision of a Bench of* this 
hurt are legal in a case in which the common object Court to which one of us was a party, Sarat 
stated in the charge is not to cause hurt but to com- Chandra Ghosh v Emperor (2) But that 


mit some other offence and each of the persons sepa- . oe £ : 
rately sentenced is proved to have takeh an individual C@8e is clearly distinguishable on the grourid 


part in the assault. that the offence for which separate punish- 
aia Pandey f emperan, 18 Ind. Cas, 402; 400. ment was awarded in addition to the 
; 14 Or. L. J. 66, followed. 5 snis 5 
Sarat Chandra Ghosh v. Emperor, 74 Ind. Cas. 1043; PUNANG for rioting was one punishable 
370. L. J. 171; (1923) A.I. R.(C) 408; 21 Cr L, J, under s. 225, Indian Penal Code, and the 
851, distinguished. common object of the unlawful assembly 


Criminal revision against an order of as charged was to commit that particular 
the Sessions Judge, Murshidabad, dated the offence. Here the common object stated in 
15th September 1924, affirming that ofthe the charge is not to cause hurt to any 
Deputy Magistrate, Berhampur, dated the person but to rescue a buffalo. It is urged 


24th March 1924. that there is reference to the use of force 
Mr. Monnier and Babu Kanaidhone Dutt, and violence in the charge. But this refer- 
for the Petitioners. ence is independent of the common object. 


Mr. Narendra Kumar Bose and Babu Under s. 146, Indian Penal Code, the use of 
Pannalal Chatterjee, for the Opposite Party. force or violence is a necessary ingredient 

JUDGMENT.—The eighteen peti- of the offence of rioting. But we are 
tioners before us have all been convicted unable to accept the contention that this 
of rioting and sentenced to pay a fine of fact renders the separate sentences on those 
Rs. 50 each. The first petitidner has also who actually used force or violence illegal, 
been convicted of voluntarily catSing and as we have stated we are bound by 
grievous hurt and sentenced to two months’ the authority of previous decisions of this 
rigorous imprisonment and a fine of Rs. 50. Court on this point. The Rule is discharg- 
Three other petitioners have also been con-, ed. The petitioners who are in bail must 
victed of voluntarily causing simple hurt now surrender to their bail and undergo 
and sentenced to one month’s rigorous im- the unexpired portion of their sentences, 
prisonment each. All the petitioners have A K paid. GE a GESENG ged; 

f . Cats. 2; . ; r. L. dJ. * 

ag nan ra a ce the perce" g Ind. Cas. 1043; 37 O. L. J. A71; (1988) A. 1 R. 

This Rule has been granted on two” (09495; Soe ° 
grounds. The first relates to the order under 
s, 106, Or. P. O. Itis contended that though : 
the Courts below had legal power to pass 
such an order they did not exercise thetr OUDH JUDICIAL COMMIS- 


discretion properly having regard to the SIONER’S COURT. 
facts of the case. In our opinion the facts CRIMINAL APPEAL No.°575 or 1924 
of the case are such that they fully justify . October 21, 1924. . 
this order. : Present:—Mr. Dalal, J. C. 

The second ground on which this Rule was HASNU KHAN—ACCUSED—APPELLANT 
issued is that separate sentences upon four versus 
of the petitioners are illegal. In our opi- EMPEROR—RESRONDENT. 


nion this point is clearly concluded by Criminal trial—Police investigation tainted—P10- 
authority. It was held in the case of secution evidence, value of. : 
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. -When a Police investigation with- respect to any 
particular accuséd person is tainted, a Court will have 
great hesitation in believing the prosecution evidence 
as it is very difficult to know where an Investigating 
Olficer who has been detected in fabricating false evi- 
dence will stop in such fabrication. 


` Appeal against an order of the Sessions 
Judge, Unao, dated the 3ist July 1924. 

The Government .Pleader, for the Crown. 

JUDGMENT.—This is ah appeal by 
Hasnu from his conviction under s. 395 
for the commission of dacoity. Atils face 
value the evidence of the approver support- 
ed by the testimony of an identification 
witness, Gaya Prasad, appears to be suffi- 
cient. I am not prepared to accept it 
because certain strictures were made by 
the learned Judge with reference to the 
conduct of Sub-Inspector, Latif Uddin, dur- 
ing the investigation. For this reason the 
confession. of the appellant has not been re- 
lied upon by the learned Judge. I feel very 
suspicious when an investigation is not 
earriéd outin good faith. It may be that 
this appellant was shown to Gaya Prasad 
prior to the identification. When a Police 
investigation with respect to any particular 
accused person is tainted, a Court will have 
great hesitation in believing the prosecution 
evidence as it is very difficult to know 
where an Investigating Officer who has 
been detected in fabricating false evidence 
will stop in such fabrication. 

Iset aside the conviction and sentence 
and direct his release if he is not retained 
in custody for any other offence. 


K.-S, D. Appeal allowed, 


. © a 
CALCUTTA HIGH COURT. 
CriminaL REgERENCE No. 6 or 1925, 
May 1, 1925. 

Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Mr. Justice Panton. 
EMPEROR—Prosgcuror 

versus | 
MOFIZEI, PEADA—Accuszp, 

Crimin@l Procedure Code (Act V of 1898), s. 807— 
Penal Code (Act XLV of 1860), ss. 141, 804-A—Sessions 
trial—Disagreement between Judge and Jury— 
Reference to High Court-—Procedure—Rioting— Person 
armed with gun causing injury—Senten—Criminal 
trial—Map of spot, contents of. 

Where a reference,is made to the High Court under 
s. 307 of the Cr. P. C., itis the duty of the High Court 
not only to consider the entire evidence but also to 
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give due weight to the opinion of the Sessions Judge 
and the Jury. [p. 244, col. 1.] ` : 

A person who goes.into a riot with agun loaded 
with a ball cartridge is apt to cause serious injuries to 
some one person or persons and it is a practice which 
cannot be looked upon lightly by the Court of Justice 
when determining the sentence to be passed upon 
such person. |p. 245, col. 1.] 

A person who makes a map in a criminal case ought 
not to put upon it anything more than what he sees 
himself. Particulars derived from witnesses examined 
on the spot should not ba noted on the body of the 
map but on a separate sheet of paper annexed thereto. 
[p. 244, col. 2.) ‘ 


Reference made by the Second Additional 
Sessions Judge, 24-Pergannahs, dated the 
3rd February 1925. : 

Mr. Langford James and Babu Gopendra 
Krishna Banerjee, for the Accused. 

Mr. Monnier, for the Crown. 

Babu Debendra Narain Bhuttacharjee, for 
the Complainant. 


JUDGMENT. 

Sanderson, C. J.—This isa Reference 
by the learned Second Additional Sessions 
Judge of the 24-Pergannahs in the case of 
Mofizel Peada : and the learned Judge has 
recommended that he should be convicted 
under s. 302 of the Indian Penal Code. 

There were 13 persons involved in the 
charge, all of whom, with the exception of 
Fazal Zamadar, were: convicted of an offence 
under s. 147, Indian Penal Code. Mofizel 
Peada was found not guilty under ss. 302 
and 342 read with s. 109, but the Jury 
found him guilty of an offence under s. 147 
and also of an offence under s, 304 (a). 
- Dhanu‘ Peada was found not guilty of 
‘an offence under s. 302 read with s. 109 
and also of an offence under s. 342 read 
with s. 109; but, as I have already said, he 
ee found guilty under s. 147, Indian Penal 
- Code. f 

That there was a riot one the 28th June 
1924, there can be no doubt, between the 
party of the accused on the one hand and 


“the party to which Momtaz Molla, the man 


who was!-killed, belonged. Ido not think 
it necessary to deal in any detail with the 
allegations of enmity which existed between 
these two parties, There is evidence that 
enmity existed, at all events, between 
certain individuals of the one party with . 
certain individuals of the other party. It 
is clear that on the 28th of June there was 
some incident which caused both parties to 
assemble—Momtaz's~party near the bari of 
Dhanu Peada and the accused’s party partly 
inside and partly outside thé premices of 
Dhanu. There was undoubtedly abusive. 
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language: and I think the verdict of the 
Jury involves the finding that there was 
throwing of bricks by the accused's party 
at Momtaz Molla and his companions, 
`.  Momtaz Molla was killed by a bullet: 
entering his body in the neighbourhood of 
the heart and penetrating his lungs and 
coming out at the back.at the tenth inter- 
costal space about an inch in the left of the 
spine: he must have died very shortly after 
he had received that wound. There is no 
doubt that the bullet which killed him was 
fired from a gun by Mofizel Peada. 

The prosecution story, in short, is that 
the gun was fired by Mofizel Peada, that he 
was standing behind the wall which adjoins 
the road which passes the premises of 
Dhanu Peada, that Momtaz was in the field 
on the opposite side of the road on a rather 
lower leval and that Mofizel took a delibe- 
rate aim at Momtaz and killed him. 

The written statement made by the de- 
fendant Mofizel Peada was to the effect that 
it was true that he had fired the gun but 
that he was standing on the west of the 
verandah—the verandah of the house and 
not behind the wall adjoining the road— 
that he fired the shot towards the field with 
a view to threaten the opposite party and 
that it was a pure accident that the bullet 
struck Momtaz, that he fired the shot to- 
wards the field thinking that there was no 
one there and that he had no intention to 
kill Momtaz or any one else. 

It was part of the prosecution case that 
Dhanu had incited Mofizel to shoot Momtaz, 
Some of the witnesses said that they had 
heard Dhanu ask Mofizelto fetch Dhanu’s 
gun and shoot Momtaz. 


. It seems to me that the learned Judge' 
made a very stgnificant observation with 
regard toe that part of the case when he 
said: “The gun and license were in his, 
name, but if there were such a shooting and 
` hullabaloo, who would hear him give an 
order in the terms that we have given here? 
Besides that does not agree with the First 
Information Report statement that the gui 
was taken by Mofizel from the house, The 
.evidence now given looks like an inference 
drawn by angry and prejudiced men.” 


Itseems to me that it would be difficult, 
having regard to the distance which separat- 
ed some of the witnesses and Dhanu Peada 
and the noise and shouts which apparently 
were going on, for those witnesses to have 
heard what is alleged to have been said, 
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namely, that Dhanu had asked Mofizel to 
fetch his gun and shoot Momtaz. 

With regard to the witnesses who were 
called on behalf of the prosecution, the 
learned Judge summarised his criticisms 
in the following manner:—"Thus it may be 
said generally that none of the witnesses 
can really b@said tobe disinterested except 
the Doctor whois not an actual eye-wit- 
ness, and there is no eye-witness who 
has not apparently made statements which 
conflict with his evidence before the Com- 
mitting Magistrate or the statements record- 
ed by the Sub-Inspector.” 

There are other matters to which the 
learned Judge referred which the Jury were 
entitled to take into consideration but it is 
not necessary for me to deal with them in 
detail. Itis sufficient for meto say that 
this was a case in which the Jury might 
come to the conclusion that they could not 
accept the evidence of the prosecution wit- 
nesses as being reliable in all respects. 

If J understand the learned Judge’s sum- 
ming up and his reference, it seems to me 
that he has based his conclusion that the 
accused deliberately shot Momtaz on certain 
facts and inferences which are toa certain 
extent independent of the evidence of the 
witnesses for the prosecution who arealleged 
to have been present at the time of the oc- 
currence, 

He pointed out that the course of the 
bullet was in a downward direction and 
that it went through the body of the man. 
He was of opinion that there was an import- 
ant corroboration of the case which was 
put forward by the prosecution, because it 
was alleged—and apparently it was a fact— 
that the ground behind the wali over which 
the accused is alleged to have fired the gun 
was on a higher level than the road and 
that the road again wason a ‘higher level 
than the field on which the deceased man 
was standing and the learned Judge came 
to the conclusion that if the gun had been 
fired hy the accused from that position and 
the deceased man was standing in the 
position which I have stated, the course of 
the bullet would be dowsward from the 
front ta the back. j 

I agree with the learned Judge that that 
is a matter which is material for considera- 
tion. At%the same time I feel that it would 
be dangerous for us to rely to any large 
extent upon that, especially in the absence 
of any expert evidence hs to the exact level 
of the ground and the angle in which the 
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gun would have had to be held in order to 


‘inflict such a wound upon the deceased man` 


if he had been standing in the position which 
I have stated. 

It is, therefore, possible, in my opinion, 
that the Jury may have come to the con- 
clusion that it would not be safe to accept 
‘the case for the prosecution. 

The Jury then had to consider the state- 
ment which had been made by the accused 
‘person. The learned Judge seems to have 
formed the opinion that that statement 
‘could not possibly be true, for, amongst 
‘other reasons, that if the shot had been 
fired in the direction and in the manner 
described by the accused, the bullet must 
have gone over the head of the deceased 
person. I am inclined to agree with the 
learned Judge that the statement made by 
the accused person as it stands cannot be 
accepted and the Jury may have been of the 
same opinion. 

The Jury, however, may have come to a 
further opinion, viz., that the case for the 
prosecution was notin every respect accu- 
.rate, and that the statement of the accused 
in every respect was not accurate, but that 
he may have fired the'gun with a view to 
threaten the deceased man or some of his 
companions, althougk he did not fire it 
from the place in which he said he did and 
in the direction in which he said he did. 


At the same time they may have conclud- 
ed that he had no intention to hit anybody. 
In other words, the Jury may have rejected 
both the prosecution story and the 
story told by the accused and may 

have come to a conclusion relying only 
upon those facts which they thought had 
been proved. 

When a learned Judge makes a refer- 
ence to this Court under s. 307, itis the 
duty of this Court not only to consider the 
entire evidence, but also to give due weight 
to the opinion of the learned Judge and 
the Jury and in the circumstances of this 
case, in my judgment, it would not be 
right for this Court to hold that the verdict 
of the Jury was perverse. i 


The result isethat, in my opinion, this 
Reference ought not to be accepted. 

It was open, in my opinion, to the Jury to 
convict Mofizel Peada under s, 3.4 (A) 
having regard to the fact that there wasa 
charge against him unders. 302. Therefore, 
the -verdict of Jury as regards this accused, 
namely, that he was guilty under s, 147 and 
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also of one offence under s. 304 (A) ought to 
þe accepted. ; 

Before leaving this case, I regret to say 
that Lfind it necessary once more to refer 
to the way in which the map in this case 
was prepared. ` ; 

It is many. years since this Court drew 
attention to the way in which plans were 
prepared: and the matter was expressly 
dealt with in the case of Emperor v. Abinash 
Chandra Bose (1), the head-note of which 
runs as follows :— 

“A peison who makes a map in a criminal 
case ought not to put.upon it anything more 
than what he sees himself. Particulars 
derived from witnesses examined on the 
spot should not be noted on the body of 
the map but on a separate sheet of paper 
annexed to the map as an index thereto :” 
and this Court drew attention to the fact 
that the Police Regulation dealing with 
the preparation of maps had been amended 
so long ago as 192U in consequence. of a 
representation which had been made, by 
this Court. The Police Regulation ` as 
amended in this respect (r. 173) is set out 
in the report. 

I should have thought that a sufficient 
time has elapsed to enable those who have 
the conduct of-criminal cases in subordinate 
Courts to see that the directions of this 
Court and of the Government of Bengal are 
carried out, 

“In this case the map which, we were 
informed by the learned Counsel who ap- 
peared for the Crown, was placed before the 
Jury, isa glaring instance of what ought 
not to be done. In this case there was a 
dispute between the prosecution and the 
defence as to the exact position in which 
-the accused was standing, when he fired 
the gun. The prosecution‘said that he was 
standing. behind the wall near ethe road. 

: The accused said that he was standing on 
the verandah of the house at some distance 
away. In spite of this I find on the map, - 
a place marked near the wall with the 
following note: ‘From. this place the 
g@ccused Mofizel Peada fired his gun.” 

_ This is the place alleged by the prosecu- 
tion. Anything more improper itis dificult 
to imagine. This] find ın an other part of 
the map, “The deceased Momtaz Milla 
was standing here when he was met with 
the gunshot.” These are two things 
which the Sub-Inspector of Police who, we 


Q 84 Ind. Cas. 654; 52 0. 172; 28 O. W. N. 995;(1924) 
A. L R, (CO) 1029; 26 Cr, L, J, 850. - 
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were told, prepared. the map, could not 
possibly have seen, because he was not 
there at the time and he must have made 
those insertions in the map relying upon 
information which he received from the 
Witnesses. 

There is one thing which it was most 
important for the person who made the 
map to note but which he did not mark on 
“the map: that is, the place where he found 
the boty of the deceased man. 
Inspector said that he found the body 
lyingin the field. He ought to have taken 
careful measurements so as to identify the. 
exact spot. Thatisathing which he saw 
but which he did not note on the map. 

I do not think it necessary for me to say 
anything. more upon this point, as the 
matter has already been dealt with so 
frequently by this Court. In my judgment, 
the map in its present state ought not to 
have been allowed to be placed before 
the Jury. If it was necessary for the map 
to be placed before the Jury, the proper 
thing to be done was to have a clean copy 
made with these entries omitted so that the 
Jury would have a map before them which 
would not have. prejudiced their minds 

in any way. o7 
` -We now have to consider what sentence 
should be passed upon the accused Mofizel 
Peada, He was convicted by. the Jury 
under s. 304 (A). There isno doubt that 
Mofizel Peada caused the death óf Momtaz. 
Molla by doing a very rash and negligent 
azb, which did not amount to culpable 
homicide. In my opinion,- there was no” 
justification for the accused person taking 
out the gun and, firing it specially witha 
ball cartridge in view “of the situation which 
existed. “A Person. who goes into a riot 
with a gun loaded witha ball cartridge ise 
apt to causa serious injuries to some one 
person or persons: and it is a practice 
which cannot be looked upon lightly bya 
Court of Justice. In this case, the unforty- 
nate result was that the accused caused the 
death of Momtaz Molla, 

The trial in this case concluded at the 
end of January this yearand the reference 
was made by the learned Judge on the 3rd 
of February so that Mofizel Peada has 
been in Jail for three months already 
expired which, but for the reference, 
would haya besa served as part of his 
sentanee. The result, therefore, is that 
we takethat into consideration and pass a 
sentence on Mofizel Peada under s. 304 (A), 
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.as required by s. 342, 
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of fifteen months’ rigorous imprisonment | 
to commence from to-day and we pass a - 
similar sentence for the offence under 
s. 147—the two sentences to run cons 
currently. 

Panton?/J.—I agree. 

Z, K. Order accordingly. 





e 
OUDH JUDICIAL COMMIS- 
SIONER’S COURT. |, 
CRIMINAL Rererence No, 12.or 1925. 
March 17, 1925. 
Present:—Mr. Daniels, J. Q. 
_ EMPEROR THROUGH KALICHARAN 
— COMPLAINANT 
x versus .? 
BRIJ BEHARI—Accusep. i 

Criminal Procedure Code (Act V of 1898), s. 842—~ 
Examination of accused, stage of —Hxamination after 
further cross-examination of prosecution witnesses 
whether necessury—Irr egularity—Prejudice. 

Where in a warrant case the accused is examined 
after the examination, cross-examination and re- 
examination of the prosecution witnesses, a further 
examination of the accused is not necéssary after the 
charge and after the prosecution witnesses have been 
re-called for further cross-examination. [p. 246, col. 2:] 

Assuming that such further examination is neces- 
sary, the omission to make this further examination is 
a mere irregularity which dogs not, in the absence of 
prejudice to the accused, affect the legality of the 
trial. [¢bid.] 

Inve Varisai Rowther, 73 Ind. Cas. 163; 46 M. 449, 
44 M. L. J. 567; 17 L. W. 73 2; 32 M. L. T. 385; (1923) 
M. W. N. 477; (1923) JA ILR. (M.) 609; 24 Or. L. J. 547, 
Emperor v. Sheopal, 85 Ind. Cas. 943; 1,0. W. N. 833; 10 
O. & A. L. R. 1381; 26 Cr. L. J. 655, ‘and Bechu Chaube 
v. Emperor, 71 Ind. Cas. 115; 45 A. 12k; 2J A.L. J. 
874; (1923) AER AJ 31; 24 Or. L. J. 67, referred to, 

-Oase reported by the Additional Sessions 
Judge, Kheri 

Mr. Harist Chandra, for the Complainant, 

Mr. S N. Roy, for the Accused, 


ORDER.—This case has been referred 
by the learned Additional Sessions Judge 
of Kheri on the ground that the trial is 
vitiated by a failure to examine the accused 
Cr. P. C. The facts 
of the case are as follows. e The prosecution 
evidence was recorded on 4th and llth 
October 1924 and was concluded 
on the latter date. -After the conclusion of 
the prosetution evidence the accused was 
examined in detail and a charge was -there- 
upon framed under s. 509, Indian Penal 
Code. Ona 14th October the- accused- 
intimated’a desire to further cross-examine 
the prosesntion witnesses. These witnesses 
were re-called and cross-egamined on 20th 
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October. The accused's statement was not 


- recorded over again at the conclusion of 


the cross-examination. The accused called 
.four defence witnesses and judgment 
was then pronounced. 
he first question is whether the Court 
was bound to examine the ac@used for the 
second time on October 20th after the fur- 
ther :cross-examination of the prosecution 
witnesses, and the second whether if so the 
omission to do vitiates the trial. It has 
been generally assumed since the recent 
amendment of the Cr. P. C that the answer 
to the first question is in the affirmative, 
but 4 Full Bench of the Madras High 
Court in In re Varisat Rowther (1) 
has held by a. majority of four to one that 
it “is. not necessary. j 
The reasoning on which the Court pro- 
ceeded will appear from the following ex- 
tract from the judgment of the learned 
‘Chief Justice. 
* “Ti awarrant case, which is all we are 
“concerned with here, the procedure autho- 
‘rized. by the Code is that the prosecution 
- -witnesses are called and can then he cross- 
‘examined on behalf of the accused and if 
‘necessary re-examined. The prosecution 


‘witnesses called at this stage are generally 


` ithe whole prosecution evidence and the 


prosecution is closed. The Magistrate then 
‘either dismisses the case on the ground 
‘that no case is made out or, after question- 
ing the accused generally to enable him 
‘to explain any circumstance appearing 
‘against him,from the evidence, formulates 
<a charge under s. 204, Cr. P. ©, The 
charge is then read over and explained to 
‘the accused under s. 255 and he is asked 
‘whether he is guilty or has any defence to 
make. This procedure is diyectly in ac- 
‘cordance withthe Code, and it is difficult 
to see how any gther is possible. It may 
fbe: that the accused is not. going. to ask 
that the witnesses for the prosecution be 
-re-called for cross-examination under s. 256, 
‘but proposes at once to call his evidence; 
cor it may be that he is not going to call 
any evidence, bat to rely on his address 
to the’ Court. In either eventhe will have 
‘been called on for his defence and by the 
words of the Statute, the questioning has 
to be after the termination of thé prosecu- 


tion evidence and before he is called on. 


for his defence It is true that, under 
© (1) 73 Ind. Oas. 163; 46 M. 449; 44 M. L. J. 567; 17 L. 


~ 


Av’ 798; 32 M. L. T. 385; (1923) M. W. N. 477; (1923) A. 
J. R. M) 609; 24 Or. L. J. 547. 
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s. 256, although he has not availed himself 
of the first opportunity of cross-examining 
prosecution witnesses, he can ask for them 
to be re-called for that purpose. That does 
not, in my judgment, make that cross-ex~- 
mination part of the examination of the 
prosecution witnesses within the. meaning 
of s 342”. 
Iam disposed to agree with this view. 
There is, however, another ground on 
which’ this 'case can be .decided. Even 
assuming that a further examination of the 
accused is necessary after thecharge and 
after the prosecution witnesses have been re- 
called for cross-examination, I am in entire 
disagreement with the view of the Calcutta 
and Madras High Courts that the omission 
to make this further examination is an il- 
legality which vitiates the trial without 
regard to whether the accused has heen 
prejudiced or not. The authority of this 
Court to which the learned Sessions Judge 
refers, namely, the case.of Emperor v. Sheo- 
pal (2) does not support that view, for in 
that case the conviction was set aside on 
the .express ground that the accused had 
been prejudiced. In Bechu Chaube v. 
Emperor (3), Stuart, Ji, has taken the view 
that the examination, after the statements 
of the accused had been recorded, of a fur- 
ther prosecution witness whose evidence 
did not add materially to.the evidence al- 
ready given was merely an irregularity 
which did not in itself vitiate the trial. 
. In the present case all the allegations which 
the accused had made were fully on the 
record at the time when the prosecution 
‘evidence was originally closed and his 
examination taken place. The cross-examina- 
tion of the prosecution witnesses: added 
nothing on which it was necessary to further 
examine him and the omission Which has 
etaken place, ifit was an omission, has not 
prejudiced the trial in the very smallest 
degree, ; I, therefore, am unable to accept 
the reference but direct that the record be 
returned. 
Z, K. Reference not accepted. 
2) 85 Ind. Cas. 943; 1 O. W. N, 833; 10 O. & A. L. R, 
1381; 26 Or. L. J. 655. 


(3) 71 Ind. Cas. 115; 45 A. 124; 20 A. L. J. 874, (1923) 
A. I. R. (å.) 81; 24 Cr. L. J. 67. f 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Revision ArpiicaTion No, 95 
or 1924. 
July 23, 1924. 
Present:—Mr. Kennedy, J. O., and 
Mr. Rupchand Bilaram, A.J. O. 
UDHARAM—Accusep—APPLicant 
versus ag he, 
. . EMPEROR—Oppositnm Party. — 
Criminal Procedure Code (Act V of 1898), s. 489— 
Revision—Interference by High Court with pending 


proceedings—Partnership—Dispute of civil nature be-. 
tween partners—Criminal prosecution, discouragement 


The High Court is extremely reluctant to interfere 
in a preliminary stage; with the trial of an offence 
before a Magistrate. But it will interfere on occasions 
where the cireumstances clearly call for its interfer- 
ence. [p. 247, cols. 1 & 2.] 

It is proper that the Courts should look with much 
suspicion on criminal actions which are brought 
forward by partners ofa still subsisting partnership 
against one another. By means of threats a prosecu- 
tion may be made an extremely oppressive mechanism 
for compelling a partner to admit or to pay up a claim 
or enter into some compromise in “a matter’ which is 
really one more suitable for settlement ina eivil suit 
than a case for criminal prosscution. Itis often the 
case thata merchant would rather, instead of being 
arrested under a criminal warrant and thus receiving 
a shock to his credit, be willing to pay up or admit a 
claim which he believes to be unjust. Such proceed- 
ings may often be very excessively oppressive, and the 
test to be applied to such cases is whether on reading 
the complaint it seems quite clear that the complain- 
ant does not aver that anything has happened which 
can be brought under any provision of the Penal Code. 
{p. 247, col. 2.] TAP 

JUDGMENT.—This is an application 
to quash certain legal proceedings now 
pending in the Court of City Magistrate, 
Sukkur, instituted by the complainant, 
Hiranand, against the accused Udharam on 
the 15th day of May 1924, which proceed- 
ings -haye only reached the stage at which 
a bailable avarranthas been issued against 
the accused, ; 


This is a case of a dispute between a 


capitalist and working partner and shortly 


the dispute being in respect of dealings. 
by the accused whotisthe present applicaht , 


in respect of business at any rate con- 
nected with the firm’s business. 

We are extremely reluctant to interfere 
in these preliminary stages with the trial 
of an offence before the Magistrate, It is 
very difficult to find out on the allegations 
of the parties whether the criminal offence 
will possibly not lie. 
interfere much with the discretion of the 
Magistrates who are vested 
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Wedo not wish to. 


7 with ample | 
powers to dispose of a case, before it is 
ae oe -- EE ~ Cr res ert tte ee feet . 
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proceeded to its -due -termination,: but wef 
do interfere on occasions where the circum 
stances clearly call for our interferencé,; 
and it would seem very proper that. -the 
Courts should look with, much suspicion 
on criminel actions: which are: brought: 
forward by partners of still subsisting part- 
nership against one. another. -Itis.obvious! 
that by the meansof threats a prosecution: 
may be made an’ extremely oppressive 
mechanism for compelling a partner to: 
admit .or pay up a claim or enter into. 
some compromise. in a matter which is- 
really one more suitable for settlement in 
a civil suit than acase for a criminal prose- 
cution. The matter may be clearly a matter 
for the Civil Courts and it would be very 
difficult for a Criminal Court tosay on what 
side justice lies and it is often the case that- 
the merchant would rather instead of be- 
ing arrested under a criminal warrant.and 
thus receiving a shock to his credit . be: 


. willing to pay up oradmit a claim which 


he believes to be unjust. This is particular-. 
ly the case where the operations of the: - 
partnership are spread all over India and 
where it-is possible that a warrant may 
be issued to arrest thereunder a “partner 
who is ina very distant jurisdiction. : | 
It is clear that such proceedings may 
often be very excessively oppressive, it is 
necessary, therefore, to criticize this com-. 
plaint and apply the usual test whether 
on reading the ‘complaint it seems quite 
clear that the complainant does not aver: 
anything has happened which can be. 
brought under any clause of the Penal 
Code. 
. Now what is alleged here is that the ac-. 
cused is the working partner of the firm 
in which the complainant and others are: 


e the capitalists that the work of the firm: 


is in connection with. the lac and other 
jungle products, in. the course of that: 
business the accused went up to where; 
these products are to be found while her 
was there he entered into some disastrous ; 
private contracts in connection with the: 
purified form of lac known ase chapra, 
finding these speculations against him he 
implored the assistance of his Seth part- 
ners to pay up the loss which he had in- 
curred as a private trader promising to 
meet them out of his pyivate assets and 
admitting that these. transactions were 
private transactions; the complainant, there- 
fore, paid up Rs.-10,000 and the accused : 
is now showing reluctance to stand by.his 
e 
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bargain and is attempting to assert that 
the transactions were not gambling transac- 
tions or at any rate not for his own private 
benefit but were legally binding on the firm. 

Now if this story is true as told in the 
complaint as to which we @xpress no 
opinion it appears 
has been behaving ina very unworthy 
manner. < 

Whether or no his actions can be brought 
‘under the Penal Code they are not the 
actions which would be done by the honest 
man and the loyal partner, but we do not 
see that there is anything which amounts 
to an offence of cheating even on the state- 
ment ofthe complainant. As a matter of 
fact the letters on which great reliance is 
placed do not seem to show that positive 
assertion of the liability of the firm was 
made, it is rather an admiseri cordiam 
appeal tothe Seths that these transactions 
should be ratified by the firm or at any 
rate some allowance should be made to the 
accused in respect of these transactions but 
even apart from that question what was 
the false representation the accused made 
when he induced the complainant to part 
with his money he declared that he will 
be personally liable for the debt. 

But ifit was a separate transaction he 
is still liable for itif the promise had 
been that he would pass some negotiable 
instrument or enter into a written agree- 
ment or even make debit entry in the 
private accounts and the partnership ac- 
counts admitfing or creating his personal 
liability and on the strength of that repre- 
sentation he had got the money then if he 

` does not entér into these contracts or execute 
those instruments knowing allalong from 
the time he got the advance on that re- 
presentation, that he had no intention of 
fulfilling those promises, that of course 
would be cheating but a mere refusal to 
admit a legal liability, the existence of 
which does not depend upon admission by 
the person who is to be made liable, is not 
such a breach ofthe promise tuade at the 
time of the offence, as would amount to 
make false representation at the time of 
the advance, 

It would seem, therefore, in vieweof what 
is said above, thereis no hope that the 
accused will be.convicted under s. 420, 
therefore, it is prudent to put an end to 
this case. We, therefore, quash the pro- 
ceeding. 4 


AK Proceeding quashed. 
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that the accused- 
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CALCUTTA HIGH COURT. 
CrtminaL APPEAL No. 325 oF 1924. 
August 14, 1924. 
Present :—Justice Sir Hugh Walmsley, KT., 
and Mr. Justice Mukerji. 
A. H. TURN ER—AccuseD— 
APPELLANT 
Versus 
EMPEROR—OvposiTEe PARTY. 

Penal Code (Act XLV of 1860), ss. 80, 467,.471— 
Counterfoil of paying-in-slip of Bank, whether valu- 
able security—Using forged counterfoil as genuine— 
Offence, whether triable by Court of Session. 

A counterfoil of a paying-in-slip which purports to 
be anacknowledgment ofthe receipt of asum of 
money by a Bank and bears the impression of a stamp 
put upon it by the Bank Officials stating that the 
amount mentioned in the countefoil has been received 
by the Bank is a valuable security within the meaning 
of the definition laid down in s. 30 of the Penal Code 
and a person whois charged with an offence under 
s. 471 of the Code with regard to such a document 
must, consequently, be tried by the Court of Session. 
[p. 249, col. 1.] h 

Appeal against an order of the Chief 
Presidency Magistrate, Calcutta, dated the 
2nd June 1924, ; : 

Mr. K.N. Chowdhury and Babus Mritun- 
joy Chottopadhya and Bhupendra Nath Das, 
for the Appellant. 

Babu Tarakeswar Pal Chowdhury, for the 
Crown. f 


JUDGMENT. ; 

Mukerji, J.—The appellant was tried 
by the Chief Presidency Magistrate of 
Calcutta on charges under s. 468, Indian 
Penal Code, s. 471, read with s. 465, Indian 
Penal Code, and s. 420, read with s. 5l], 
Indian Penal Code, or in the alternative 
under s,385, Indian. Penal Code. He has 
been acquitted of the charge under s. 468, 
Indian Penal Code, and convicted on the 
other charges. The learned | Magistrate 
sentenced him to six months’ rigorous 
imprisonment on the charge under s. 471, 
read with s. 465, Indian Penal Code, and 
to six months’ rigorous imprisonment under 
s. 420, read with s. 511, Indian Penal Code, 
or in the alternative under s. 385, Indian 
Penal Code, the two sentences to run con- 
secutively. It is not necessary for us in 
the present appeal to deal with the facts of 
the case inasmuch as at the very outset 
we are met with a difficulty which arises 
by reason of the fact that the document 
which the appellant is said to have used 
and in consequence of which the charge 
under s. 471, read with s. 465, Indian Penal 
Code, was framed is really one which is 
avaluable security within the definition of 


. ment. 


N 
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that expression as contained in s. 30 of the 
Indian Penal Code. The document in ques- 
tion is a counterfoil of apaying in-slip which 
purports to be an acknowledgment of receipt 
of a sum of Rs. 55,000 by the Bank at 
whose instance the proceedings in this case 
were instituted. It bears the impression 
of a rubber stamp put upon it by the Bank. 
Officials stating that the amount mentioned 
in the counterfoil had been received by the 
Bank. “On the face of the document, it 
purports to bean acknowledgment in respect 
of that amount and, therefore, purports to 
be an acknowledgment that the Bank is 
under a legal liability to hold the amount . 
in deposit on behalf of the appellant and 
to pay it to him or at his requisition. It 
does not matter that-it is nota stamped docu- 
lt is clear, therefore, that it comes 
within the definition ‘of valuable security 
as laid down in s. 30, Indian Penal Code. 
The case was, therefore, one which was 
triable exclusively by the Court of Sessions 


‘and the learned Magistrate had no juris- 


diction to deal with it in the way that 
he did. ’ 

We have been asked by the learned Coun- 
sel appearing on behalf of the appellant to 
go into the facts in order to determine 
whether there should or should not be a 
commitment in this case. Regard being 
had, however, to the fact that the appellant 
was convicted in respect of the offences 
mentioned above I think ‘that a prima facie 
case bas, asa matter of fact, been made out 
against him and, therefore, we should re- 
frain from going into the merits. 
- ‘In ‘my opinion, the conviction and sen- 
tence passed on the appellant should he 
set aside and the case should be sent back 
to.the learnéd Chief Presidency Magistrate. 
He will make a proper order committing 
the’ case for trial to this Court in the 
exercise of its Original Criminal Jurisdic- 
tion. Pending his trial the appellant’ may 
be released on bail to the satisfaction of the e 
Chief. Presidency Magistrate. 

Watlmsiey, J.—I agree. 


Z, K. Conviction set aside. 


MANGAL SINNG YV. EMPEROR, 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 1069 or 1924, 
February 10, 1925. | 
Present:—Mr. Justice Zafar Ali. |. 
MANGAS. SINGH AND ANoTHER— 
'  AccusEpD—APPELLANTS 
x VETSUS g 
/ EMPEROR—REspPoNDENT. 

Penal Code (Act XLV of 1860), s. 100—Attack 
with lathis—Apprehension of grievous hurt—Death 
caused in exercise of right of private defence— 
Offence. ~ i 

The accused, two brothers, while passing a certain 
way were attacked by three men armed with lathis 
and in the fight that ensued one of the accused inflict- 
ed a blow on the head of one of the. assailants -which 
proved fatal. Several injuries had been caused by the 
assailants to the accused: _ 

Held, that under the circumstances the accused had 


every reason to apprehend that grievous hurt might 


be caused to them by their assailants, and that they. 
were, therefore, justified in striking in self-defence in 
the manner in which they did and were not guilty of 
any offence. [p. 250, col. 1.] 

Criminal appeal from an order of the 
Magistrate, First Class, Kasur, District 
Lahore, dated the Ist December 1924. 

Dr. Nand Lal, for the Appellants. 

JUDG MENT.—The two brothers, Man- 
gal Singh and Fauja Singh, have been 
tried together and convicted, the former 


under s. 304; part II, and the latter under ` 


ss. 325/109, Indian Penal Code, and sentenced 
to rigorous imprisonment for seven years 


_ and five years respectively. They haveappeal- 


ed through Dr. Nand Lal who contends that 
thesolitary injury received by the deceased 
Kesar Singh which proved fatal was inflicted 


by Mangal Singh in exercise ofhis right of , 


private defence and that Fauja Singh, his 
brother, could on no account be held respon- 
sible for the same. This contention receives 
considerable support from eertain con- 
@usions arrived at by the Court below 
and also from all the surrounding circum- 
stances. ; l 

There can be no doubt that ihe deceas- 
ed Kesar Singh, and his uncles, Surain 
Singh (P. W. No. 1l)and Deva Singh (P. W. 
No. 6)had reason tobeinimicad tothe accused 
hecause they suspected that a nephew 
of the latter had stolen a she-buffalo of 
Surain Singh. On the fateful day Dewa 
Singh was réturving to his villagé in the 
afternoon riding on a horse when Mangal 
Singh accused met him andeattacked him 
with a stick inflicting a blow on his 
shoulder. Dewa Singh galloped off. and 
thus saved himself from receiving further 
blows. It was on the enguing evening 


r 
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that Kesar Singh received the fatal in- 
jury. The question is, under what cir- 
cumstances did he receive it ? 

The prosecution theory was that both 
the accused came armed with sticks and 
attacked Kesar Singh while, he was sit- 
ting at the village pond nearhisshe buffaloes, 
that they kept beating him even after hehad 
been knecked down and lay on the groundand 
that Sundar Singh and Sadru Machhi res- 
cued him and beat off the accused with their 
stiéks. If this were true, the deceased must 
have received more injuries than one, but 
the medical evidence established that he 
bore only one injury. The lower Court 
found that this part of the prosecution story 
was false and it further found that Sadru 
and Sunder Singh were not present at’all 
at the fight. They were obviously introduc- 
ed to acount for the injuries which the 
accused had received. According to the 
medical evidence Mangal Singh had as 
many as nine injuries and Fauja Singh 
had three. Their defence-was that in the 
first place Dewa Singh fought with Mangal 
Singh and that subsequently Dewa Singh 
went to the village and there in company 
with his brother Surain Singh and nephew 
Kesar Singh attacked Mangal Singh and 
_ Fauja Singh when they passed that way. 

As according to his own showing Dewa 
Singh had received an injury at the hands 
of Mangal Singh, the accused version 
appear to be true, and the prosecution 
story that the accused made an unprovoked 
attack upon Kesar Singh and that Surain 
Singh and Kishan Singh, though they were 
on the spot, did not go to his rescue and did’ 
not intefere at allis on the face of it highly 
improbable. 

What appears to have happened was that 
Dewa Singh, Surain Singh and Kesar Singh 
lay in wait fo1t Mangal Singh to chastist® 
him for his assault upon Dewa Singhand that 
as Mangal Singh came up that way accom- 
panied by his brother Fauja Singh, thethree 
men fell upon Mangal Singh. Fauja Singh 
naturally interfered on behalf of his brother 
Mangal Singh. in the fight that ensued Mangal 
Singh inflicted a blow on the head of Kesar 
Singh which proved fatal. As Mangal Singh 
was attacked by three men who ewere armed 
with lathis,asindicated by theinjuries inflict- 
ed he hadevery reason to apprehend that they 
might cause grievous hurt to himand was, 

. therefore, justified in striking in self-defence 
in the way he did, and under these circum- 
stances Fauja Singh could not be held re- 
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sponsible at all for the blow “inflieted by 
Mangal Singh. . 

The prosecution story has been found 
to be false in material particulars, while 
the accused’s version is probable and .is 
supported by Bur Singh who according to 
the testimony of Kishan Singh (P. W. No, 
2) was an eye-witness of the occurrence. In 
view of all these facts and circumstances 
the conviction of neither of the accused is 
maintainable. I, therefore, accept the appeal 
set aside the convictions and sentences, 
acquit the appellants and order that they 
be released from Jail forthwith, 

Z. K. Appeal accepted. 


OUDH JUDICIAL COMMIS- 
-SIONER’S COURT. 
CRIMINAL APPLICATION No. 25 or 1925. 
March 5, 1925. 

Present :—Mr. Dalal, A. J. C. 
HAZARI—Accussp—AvPLICANT 
versus 
EMPEROR—OpposiTs PARTY. 

Opium Act (I of 1878), ss. 5, 9 (2)--Rules framed 
by U. P. Government, rr. 25, 48A—Conditions of 
license, No. 18—Licensed vendor of opium—License 
fee, failure to pay—Notice, absence of, effect of— 
Failure to write up accounts— Offence. 

A licensed vendor of opium becomes liable to pay 
the license fee only on receipt of noticeand in the 
absence of such notice he cannot be held criminally 
liable for failure to pay the license fee. [p. 251, col. 1,] 

A licensed vendor of opium who fails to write up 
the accounts for a particular day as soon as the 
transactions for that day have Been closed is guilty of 
an offence under s. 9 (g) of the Opium Act. [zbid.] 

Criminal application against ‘an order of 
the Additional Sessions Judge, Baraich, 
dated the 6th November 1924, upholding 
that of the Magistrate, First Class, Baraich, 
dated the 18th September 1924. 

Mr. H. N. Dass, for the Applicant. 

The Government Pleader, for the Opposite 
Party. 

JUDGMENT.—It is strange that 
neither of the subordinate Courts should 
have made a note of the harassing . con- 
duct of Babu Rup Kishore Khanna, Excise 
Inspector. That man brouglit three charges 
against the applicant, Hazari, retail license- 
vendor of opium: 

(1) That he kept packets of opium in his 
shop of short weight; 
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(2) Thathe failed to pay license fee as _ 


required by law, and f 
(3) that he had not written up 
of the 10th and 11th of July. 
The first charge was found to. be false. 
The packets were all found of proper 
weight in the Court of the Deputy Magistrate. 


accounts 


As regards the second charge the applicant . 


became liable to pay license fee only on 
receipt of notice and without such notice 
he could not be held criminally liable for 
‘failure to pay license fee. The Inspector, if 
-he was worthy of his duties and not merely 
intent on getting up criminal cases to show 
‘off his work, ought to have known this. 
‘It appears to me scandalous that a licensed 
vendor. should be prosecuted and put to 


`~ enormous amount of trouble and expense on 


ri 


‘such false charges. l 

` The applicant’s conviction is upheld by 
the learned Sessions Judge for not writing 
up accounts ofthe 10th and llith of July. 
-Under 1, 25 of Rules framed by the Local 
Government under s. 5 ofthe Opium Act 
and gazetted (part I, page 915, U. P. Gazette, 
18th July (1914) a person to whom a license 
‘has been granted by the Collector may 
sell opium by retail in accordance with the 
conditions specified inr. 48-A. This Rule 
was framed and gazetted on 8th June 
-1922, Condition 18 of the conditions gov- 
erning license is that regular and accurate 
‘accounts shall be maintained by the license- 


‘holder and that such accounts shall- be 


‘written up as soonas the transaction for 
each day has been closed. Unders. 9 (g) 
of the Opium Act a breach of this rule will 
be penal. NGA 
` The conviction, therefore, for not writing 
up accounts as sopn as the transactions of 
the 10th and llth July were over must be 
maintained. , j h 
At the same time bearing in mind the 
two false charges brought against the: ap- 
plicant and the present charge being due 
more to neglect than to dishonesty I reduce 
the fine to Re. 1. The balance of fine, if» 
any recovered, shall be refunded. Iam 
informed that the applicant has already 
paid the fine of Rs. 50. 


Z. K. Fine reduced. 


KALISADHAN ADDYA V. NANI LAL HAZRA. 
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CALCUTTA HIGH COURT. 
CxImMinaL Reviston No. 844 or 1924. 
November 25, 1924. 
Present:—Justice Sir Babington Newbould, 
Kr., and Mr. Justice Mukerji. 
KALISADHAN ADDYA—PETITIONER 
versus 
NANI LAL HAZRA—Oppostre PARTY, 
_- Criminal Procedure Code (Act V of 1898), ss. 476, 
476-B—Penal Code (Act XLV of 18€0), s. 198—Com- 
plaint, refusal to make—Superior Court, reversal of 
order by— Reasons for reversal—Complaint in respect 
of perjyury—Particulars. 
Where a Superior Court reverses an order of a Trial 


.Court refusing to proceed under s. 476 of the Cr. P. C 


sufficient reasons must he given by the former Court 
as to why it thinks that the discretion was not properly 
exercised by the Trial Court, [p. 252, col. 1.] 

Where a complaint is made by a Court under s. 476 
of the Cr. P. C., in respect of an offence under s 193 of 
the Penal Code, the complaint must contain the pai- 
ticulars of the offence in respect of which it is made. 
[ibid. | 

Oriminal revision against an order of 
the Sessions Judge, 24-Pargannas, dated 
the 12th September 1924. ; 


My. Santosh Kumar Bose, for the Petitioner, 
The Depuly Legal Remembrancer, for 
the Crown. 


JUDGMENT.—The Rule has been 
issued to show cause why the order 
passed by the Sessions Judge of the 24- 
Pargannas, dated the 12th September 1924, 
should not be set aside, or such other or 
further order passed as to this Court may 
seem fit. Theorder in question was passed 
by the learned Sessions Judge under the 


„provisions of s. 476-B of the Cr. P. C. 


The petitioner was the complainant in 
a case under s. 406 of the Indian Penal 
Code which he had instituted against one 
Nani Lal Hasim; The case was tried by the 
Honorary Magistrate, Rev. K’ P. Banerjee, 
“who, on the 23rd May 1924, acquitted the 
accused, Nani Lal, on the charge on which 
he was tried. On an application made by 
the accused, Nani Lal, the petitioner was 
called upon to show cause as to why he 
should not be prosecuted under the provi- 
sions of s. 476 of the Cr. P. Ce The 
petitioner showed cause, and the learned 
Honorary Magistrate, on the llth July 1924, 
alter hearjng the petitioner, passed an- 
order to the effect that he did not wish to 


_ prosecute the petitioner, The accused Nani 


Lal thereupon preferred an appeal, under 

the provisions of s. 476-B of the Cr. P. C., 

to the learned Sessions Judge, and the 

learned Sessions Judge, on the 12th Sep- 
e 
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tember 1924, passed the order which forms 
the subject-matter of this Rule. 

The relevant portion of the order of the 
learned Sessions Judge, wherein he gives 
-his reasons for making the order which is 
complained of, run8 in these*words: ‘The 
learned Pleader for the petitioner urges 
that it has been shown that the opposite 
patty made deliberate false statements. 
They are detailed in the petition (meaning 
the pétition presented by the accused Nani 
Lal in his Court), The opposite party 
has appeared, The cause shown is not 
sufficient. The appeal will be allowed. Let 
. a complaint .be made to: the Magistrate 
: directing the prosecution of the opposite 

party under ss. 211 and 193 of the Indian 
Penal Code.” : 

Whatever may be said to be the justifica- 
tion for the order which the learned Sessions 
Judge passed in this matter, he does not 
appear to have dealt with one very im- 
portant question which arises ina case of 

“this nature, namely, in a case where the 
diseretion vested inthe Trying Magistrate 
is exercised by that Oourt in refusing to 
make an order under s. 476. Where a 
Superior Court.reverses the order of the 
Trial Court refusing to proceed under 
s. 476 of.the Cr, P. C. sufficient reasons must 
be given by that Court as to why he thinks 
that the discretion was not properly 
exercised. In the present case it does not 
seem that the learned Sessions Judge 
directed his attention to this matter at all. 
On this ground, therefore, it seems to us 
that the order passed by him should bee 
set aside. . 

There isa further matter to which our 
attention has been drawn dy the learned 
Vakil for the petitioner, and that is the form 
in which the cemplaint was actually sene 
tothe Magistrate by the learned Sessions 
Judge. Inthe copy of the complaint that 
is to be found on the record the particulars 
of the offence under s. 193 of the Indian 
Penal Code do not appear to have been 
set out. Thateis absolutely necessary in 
view of the definition of complaint as 
contained in the Cr. P. C. 

_ . For all these reasons, we think that the 
„order passed by the learne® Sessions 
Judge on the 12th September 1924 should 
be set aside.» The Rule is accordingly 
made absolute. 


Z K: Rule made absolute. 


MOHAMMAD V, EMPEROR, 
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LAHORE HIGH COURT. 
CriminaL ApPreaL No. 1108 of 1923. 
April 4, 1924. 

Present:—Sir Shadi Lal, Kr., Chief Justice, 

and Mr. Justice Fforde. | 
MOHAMMAD AND OTHERS—UONVICTS— 
“APPELLANTS 


versus : 
EMPEROR—ResponpEstT 

Evidence Act (I of 1872), ss. 82 (8), 245, 161— 
Deceased person's statement, when admissible against 
third persons—-Weight of such statement—Criminal 
Procedure Code (Act V of 1898, ss. 162, 172—Practice 
of comparing statements of witnesses made in Court 
with statements made to Police condemned —Statements 
made to Police when and how tobe used by Courts— 
Object of s. 172 (2), Criminal Procedure Code. T 9 te 

The statement of a deceased person, so far as it is 
against the pecuniary or proprietary interest of that 
person, is admissible under sub-s. (3), s. 32, Evidence 
Act, not only against that person but also against 
persons mentioned or referred to therein, provided ` 
that the reference to such third persons is not foreign 
to that portion of the statement which is against the 
interest of the declarant. |p. 256, col, 1.] 

Although in cases of the above kind the whole state- 
ment of a deceased person is admissible in evidence, 
the value which the Court will attach to such evidence 
will depend in each “case upon a variety of circum- 
stances. If the statement happens to be recorded ina , 
document it must naturally possess greater value than 
when it depends upon the evidence ofa witness who 
purports to have heard it. The Court in each case will 
also have to consider whether or not the statement in 
question bears on its face the appearances of truth, 
also the circumstances under which it came to, be 
made; and whether or not the deceased person had a_ 
motive in making it or an object in naming the par- 
ticular person whom he charges with complicity in the 
crime in question. [p. 246, cols. 1 & 2.] 

The practice of Criminal Courts of comparing state- 
ments made by witnesses in Court under oath, with 
statements which they are alleged to have made to the 
Police during the course of the investigation held. by 
the Police prior to the trial cannot be too strongly 
condemned. [p. 257, cols. 1 & 2°} 

A statement made by any person to a,Police Officer 
in the course of a criminal investigation can only be 
used at the trial in strict accordance with the provi- 
sions of s. 162 of the Cr.'P. ©. |p. 257, eol. 2.1 

The object of sub-s. (2) of 8.172, Or. P.C., is to 
enable the Court to direct the Police Officer who is 
giving his evidence, to refresh his memory from the 

notes made by him in the course of his investigation 
of the case, or to question him as to contradictions 


` which may appear between statements so recorded and 


the evidence he is. giving in Court. If used för the 
latter purpose the provisions of ss. 145 and 161 of the 
Evidence Act shall apply. [p. 248, col. 1.] , 

The Court may also use the diaries in the course o 
the trial for the purpose of clearing up obscurities in 
the evidence or bringing out relevant facts which the 
Court thinks are material in the interests of a fair 
trial. If the statements in question, however, have 
not been made evidence in accordance with these 
statutory provisions, ïo Court has the right to refer to 
them subsequently for the purpose of coming toa 
judicial decision upon the case which is under “trial 
[ipid] $ 2 
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_ Appeal from an order of the Sessions 
Judge, Shahpur at Sargodha, dated the 31st 
August 1923. 


Sheikh Abdul Qadir, K. B., Messrs. B. R. 
Puri, Sagar Chand, J. L. Kapur, and R. C. 
- Soni, for the Appellants. 
Lala Jai Lal, R. B, Government Advo- 
cate, for the Respondent. 


JUDGMENT. 

Fforde, J.—Seven persons, namely, 
Muhammad, Yaru, Asghar, Gul Jahanian, 
Umra, Sher Bahadur and Khan Muham- 
mad, have been tried by the Sessions Judge 
of Shahpur under the provisions ofs. 396 
of the Indian Penal Code of having com- 
mitted a dacoity with murder on the night 
of the 26th or early morning of the 27th 
December 1922. O£ these persons Umra, 
Muhammad, Asghar, Gul Jahanian and 
Yaru have been ‘sentenced to death, and 
Sher Bahadur and Khan Muhammad have 
been acquitted. The first five convicts now 
appeal against their convictions and sen- 
tences, and the Crown appeals against the 
acquittal of Sher Bahadur. 

_ The story of the prosecution is that on 
the night or early morning in question 

these men with others came to the village 

of Mitha Tiwana for the purpose of carrying 
outa scheme of robbery which had heen 

. suggested by Umra to a certain Misri who, 
‘in‘turn, arranged to procure bandits who 
were to help in carrying out the enterprise. 
The Crown case depends mainly upon the 
evidence of Musammat Sahib Devi (P. W. 
No, 3), the discovery of various portions of 
the booty under circumstances implicating 
the respective accused persons, the evidence 
of a tracker, and a statement by ‘Misri 

_alleged’to have been made to Lala Buta 
Ram, Inspector of Police in the Criminal 
Investigation Department’ (P. W. No, 22). 

- ` Musammat Sahib Devi's evidence is short- 
ly as follows:—She says that on the:night in 
question she was sleéping in her house with 
her children when some one pushed the 
door which was chained from inside. Her 
husband was away at Khushab, When the 
door „was first pushed she thought that her 
husband had returned. Presently, how- 
ever, one of the shutters fell on the ground 
and a man stepped inside and stood by the 
head of her charpoy. She asked him who 
he was, whereupon the intruder told her 
to keep quiet. Another person then enter- 
ed the room and put his hand om her 
mouth, On her removing his hand he 
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caught her by the throat. A third man 
tben came in and struck her with @ 
~dang on the right side. He was 
followed by two others, As the witness 
cried out for help the man by the -head of 
the charpoy drew a knife whereupon the 
witness offered her jewelry if they spared 
her life. At this stage two more men came 
in making seven in all, The witness then 
‘accompanied them into her inner kotha 
with a lantern. She showed the two 
dabbas containing jewelry and a small box 
containing both jewelry and money. This 
the robbers proceeded to remove, The 
robbers then asked the witness to produce 
cash from the house and demanded the 
keys of the safe. Upon her explaining that 
she had no keys and had already shown 
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“them all the valuables in the place they” 


again threatened her life but ultimately 
appeared to come to the conclusion that 
she was speaking the truth. Having looted 


such articles as they could lay their hands 


upon, including Clothes and jewelry, the 
intruders disappeared by the stairs lead- 
ing to the top of the house. The witness 
states that the dacoits were with her for an 
hour or three-quarters of an hour. She had 
ample opportunity of studying their fea- 
tures and was subsequently able to identity 
Asghar, Muhammad, Gul Jahanian, Umra 
and Yaru, and explained the part which 
each of these persons took in the proceed- 
jngs described. She identified these five 
persons before the Tahsildar at Mitha 
‘Tiwana and she also identified them before 
the Committing Magistrate. In addition 


she recognized as property stolen from her. 


toom various articles of jewelry and cloth- 
ing subsequently produced by the-accused. 
This woman was subjected toa long and 
searching crogs-examination by three of 
the Counsel for the defence. This cross- 
examination, including questions by the 
_Court, takes up some five pages of print- 
ed matter in the paper-book betore us. But 
‘the witness throughout this exhaustive test 
, remained unshaken in her evidence, and I 
can see no reason to doubt the truth of her 
‘statements. . a 
While these events were taking place on 
Musammat Sahib Devis premises, two 
persons, one named Samanda, who is ab- 
sconding, afid another described as a man 
of Jabbi, the former armed with a file and 
the latter armed with an ordinary gun were 
keeping guard on the roof, It has been 
proved that shots were fired from one of 
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the roofs which caused the death of two 
youths, Sarup Singh and Makhan Singh. 


Evidence of the -circumstances under 
which various ornaments, etc., forming part 
of the stolen booty, were produced by 
various members of the raiding party is 
given by, amongst others, Shgr Muhamnnd 
(P. W. No. 23), a pensioned jamad r. 
This witness also was subjected to a vi y 
long and searching cross examination ‘py 
Mr. Puri and Mr. Ghani, and was also 
closely questioned by the Court, and again, 
I can find no reason for doubting the credi- 
bility of the witness. He proves that each 
of the five persons, Asghar, Umra, Yaru, 
Gul Jahanian and Muhammad produced 
from different hiding places articles after- 
wards identified as having been stolen 
in the raid in question under circumstances 
which indicate the complicity of each of 
these men in the robbery. 


The evidence of the production of certain 
ornaments is specially incriminating. For 
instance, as regards a golden kadhi stolen 
from Musammat Sahib Devi's house, Umra 
produced one piece, Gul Jahania another 
piece, and Yaru a third piece, ofa golden 
chaupkali Umra produced four pieces Yaru 
three pieces and Asghar two pieces; of a 
golden kanth mala Umra produced nine 
pieces, Yaru eight and Asghar twelve, of 
a golden kantha Umra produced one ‘piece 
and Yaru another. Umra again produced 
one pathri or a golden naurakha, Gul 
Jahanian one dholni of the same, Yaru 
another dholni and Asghar two small 
tawtiris, Of a golden kantha one piece 
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' Finally there is the evidence of Lala 
Buta Ram (P. W. No. 22) who proves a 
detailed statement made tohim by Misri 
showing the manner in which the dacoity 
was planned and the part taken in it by 
certain of the accused. According to Misri's 
statement: he and Umra carried out the 
robbery with the aid of Gul Jahanian, Khan 
Muhammad, Asghar, Muhammad, and some 
other persons whom he names as Samanda, 
Batkala, Shera, Alu, Nura and Allah Yar 
Of the persons concerned in the present 
appeals Misri does not appear to have 
named either Sher Bahadur or Yaru. 
Yaru is a first cousin of Misri, and itis 
quite probable that the latter substituted 
another name in place ofthis man. It is 
true he mentioned his own brother Mu- 
hammad, butit wasafter Muhammad 's tracks 
had been found and identified. The omis- 
sion of Sher Bahadur’s name by Misri is 
not explained. So far as, this piece of evi- 
dence is concerned Sher Bahadur, therefore, 
is not affected by it. 

It is urged by the defence that Misri 
being dead second-hand proof of his evi- 
dence is inadmissible; and it is clear that 
unless Misri's statement comes within 
the scope of s. 32 (3) of the Indian Evi- 
dence Act it could not be given in evi- 
dence at all. Section 32 of the Act pro- 
vides that “Statement, written or verbal,... | 
made by a person who is dead...are them- 
selves relevant facts’ in certain cases, 
One of these cases is “When the state- 
ment is against the pecuniary or propriet- 
ary interest of the person making it, or 
when, if true, it would expose him or would 


was produced by Sher Bahadur and anothere have exposed him ‘to a criminal prosecu- 


by Umra. Umra produced three pieces of 
a silver jhebe. Umra produced two kubes 
and one nali while Yaru produced four 
kubes and a mali. It appears from this that 
eretain stolen ognaments were broken up 
and distributed amongst these five persons. 
Muhammad took a number of witnesses 
from Mitha Tiwana toa place called ghatti 
were in a dry nala he dug up an earthen 
pot containing four pieces of clothing which 
were subsequently identified as the property 
of Jiwan Das. - Other witnesses corroborate 
the evidence of the discovery of the incrimi- 
nating articles and it is unnecessary to re- 
capitulate it; their evidence is df a highly 
significant and reliable character and, in 
my opinion, is an important link in the 
damning chain of evidence produced by the 
prosecution. 


tion or to a suit for damages” (sub-s, 3). 
There is no doubt that the statement 
in question, so far as Misri is concerned, 
would have exposed’ him to a criminal pro- 
secution or to a suit for damages, and, 
therefore, would be admissible as a piece 
of evidence in any proceeding in which 


` such evidence was relevant to the issue or 
.issues being tried in such proceeding. But 


Counsel for the defence urged that only 
that portion ofthe statement which affect- 
ed Misri himself is admissible under this 
sub-section and that those portions of the 
statement which affect other persons should. 
be excluded. -His argument shortly, is 
that so much of Misri’s statement as refers 


‘to the participation of other persons in 


the crime is not a statement which would 
expose or would have exposed Misri toa 
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criminal prosecution or to asuitfor damages, 
and, therefore, does not possess that sup- 
posed guarantee of truth upon which the 
admissibility of such evidence is based, 
Counsel for the Crown, on the other hand, 
has argued that where a statement, a portion 
of which comes within the purview of 
sub-s. (3) contains matter which does ‘not 
come within that purview but which read 
as a whole makes a consecutive narrative, 
the whole of such statement must be ad- 
mitted. This raises a question of great 
importance to the administration of criminal 
law in this country. It is not only of 
importance in the present case but ina 
great many: other cases. It frequently 
occurs that a witness is tendered in evi- 
dence to prove that aman, who is deceas- 
ed, madeastatement to the effect that he 
took part ina certain crime, and in the 
course of that statement declared that other 
persons had participated with him in that 
crime. In criminal proceedings against 
those other persons in respect ofthat crime, 
the Crown case is often largely dependent 
upon the statement of the deceased person 
implicating theaccused and if the statement 
of the deceased is not admissible as against 
the accused the prosecution would in many 
cases fail. I donot suggest that in the 
present case the statement of Misri is 
essential to support the convictions, as I 
am satisfied that therest of the evidence 
on the record establishes the guilt beyond 
any reasonable doubt. As the question, 
however, bas been raised and argued at 
considerable length, and as the Govern- 
ment Advocate is anxious that a decision 
should be given on this point of law. I 
. have thought it necessary to examine all 
the authorities which have any bearing 
on the point and” to state what I conceive 
to be the law. 

The first part of sub-s. (3) of s. 32 of the 
Indian Evidence Act enacts the wéll-known 
principle of the English Law of Evidence 
established in Higham v. Ridgway (1). The 
principle laid down in that casehas been 


followed by a longline of authorities in” 


England most of which arereferred to in 
Vol. II of the 12th Edition of Smith’s 
Leading Oases in the notes to Higham v. 
Ridgway (1). In Gleadow v. Atkin (2), 
Bayley, J. states the rule as follows:—‘‘An 
entry by a man who is dead, will be evi- 

(1) (1808) 10 East. 109; 10 R. R. 235; 103 E. R. 717. 

(2) (1833) 1 Or. & M. 410 at p. 421; 3 Tyr, 289; 2 L. 
J. Ex, 153; 38 R. R, 635; 149 E. R. 459, 
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dence as to strangers, if it relates to a fact 
peculiarly within his knowledge, if he 
had no interest in mis representing it: 
or if the entry either charges him with 
the receipt of money for athird person, 
or imports that a debt, which would other- 
wise be due to him, is paid.” 

In Smith w Blakey (3), Blackburn, J., 
makes the following remarks: “No doubt, 
if any part of the entry is against the 
interest, the whole is admissible in evi- 
dence, as was held in the well-known 
case of Higham v. Ridgway (1).” . 

In Reg. v. Overseer of Birmingham (4), 
Cockburn, J., states “I should be prepared 
to say, that as soon as it is established, 
which it now is, on the authority of 
Higham v. Ridgway (land the other cases, 
that you may receive the declaration of the 
deceased person, as showing, not only some- 
thing adverse to his interest, but all 
incidental facts contained in that declara- 
tion, so as far as they are not foregin to 
it, it follows asa consequence that those 
collateral facts may be proved by the de- 
claration.” 

In Davies v, Humphreys (5), Parke, J., 
(afterwards Baron Parke) said:—“The entry 
of a payment against the interest of the 
party making it, has been held to have the 
effect of proving the truth of other state- 
ments contained in the same entry and 
connected with it.” 

Hayes, J., in Queen v. Exeter (6) express- 
ed himself as follows:—“Having regard to 
the great changes that have in recent times, 
been made in admitting the evidence of 
the interested witnesses, when alive, it 
would be most-objectionable to lay any 
narrow restrictions upon the reception of 
declarations in any way against interest 
which have been made by persons since 
deceased, and which are frequently the 
goly evidence that can þe obtained on 
the subjects to which they refer, and where 
the Courts are frequently obliged to sup- 


ply the want of evidence by presump- 
tions.” 


In Sir Jamés Stephen’s Digest of the 
Law of Evidence under Art. 28, the learned 


(3) (1867) 2 Q. B. 326 at p. 330; 18 B. & S. 157; 361, ` 
J.Q. B 5 W. R. 492. $ 


> . 156; ] JR. 45 
(1) G86 19B. & 6. 763; 31L. J. M. 0.63; 8 Jur. 
(N. 8.) 2 5 L. T. 309; 10 W. R. 41;- 121 E. R. 897; 124 
7 


R. R. 738. 
(5) (1840) 6 M. & W. 153; 9 L, J. Ix, 265; 4 Jur, 250: 

151 E. R. 361; 55 R. R, 547. ; 4 Jur, 250; 
(6) (1869) 4 Q. B. 341, 


declaration, and of any other. 


‘that portion of 
against the interest of the declarant. 


‘adopt, namely, t 


‘as he names in that statement. 


LH 
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author declares that “the whole of any such 
statement 
referred to init is deemedto be relevani, 
although matters may be which were not 
against the pecuniary or proprietary interest 
of the declarant; but statements not referred 
to in, or necessary to explain such declara- 
tions are not deemed tobe relevant mere- 


‘ly because they were made at the same 


time or recorded in the same place.” 
It is clear from these, and other authori- 
tiés which it is not necessary torefer to 


ïn detail, that so far asa statement against 


the pecuniary or proprietary interest of 


‘the person making. it is concerned such 


statement may be given in evidence against 


‘third persons, provided that the reference 


to such third persons is not foreign to 
the statement which is 


This principle of English Law has been 
embodied in the Indian Evidence Act to- 
gether with an extension of that principle 
“which English Courts have refused to 
the inclusion of statements’ 
“which would: have exposed the maker to 
a criminal prosecution or to ‘a suit for 
‘damages. It follows, therefore, that this 
extension, enacted in sub-s. (3) of s. 32 
of the Evidence Act, must be subject to 
same principles of law which in England 
‘have been held to apply to the prineiple 
‘embodied in the first part of the sub- 
section. I must accordingly hold that the 
‘whole’ of Misri’s statement so far as it 
‘refers to or explains the part which he 
‘himself admits to having taken in the 
crime, is admissible in evidence against 
such of the accused in the present case 
I need 
hardly add that although in cases ofthis kind 
the whole statement ‘of a deceased person 
is admissiblé in evidence the value which 
the Court will attach to such evidence 


< will. depend ih each case upon a variefy 


of cricumstances. If the statement hap- 
pens to be recorded in a document it 
must naturally posses8 greater value 
than when it depends upon the evidence” 
of a witness who purports to have heard 
it. The Coutt in each case will also 
have to consider whether or not the 
‘statement in question bears on its face 
the appearances of truth also he circum- 
stances underjwhich it came to be made; 
and whether, or not the deceased person 
had a motive in making it or an object 
in naming the particular person whom he 
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charges with complicity in the crime in 
question. These- are all matters which 
alfect the. weight of the evidence and 
not its admissi bility. 

There is one other matter which I “feel 
it my duty to refer to, although I do so 
with considerable reluctance, that is, to 
comment on the judgment of the. Ses- 
sions Judgs. Ths judgment is unique in 
this peepee” that inthe case of each- con- 
vict elaborate reasons are given why -the 
evidence for the prosecution should not 
be believed and then having apparently 
satisfied himself that the case presented 
for the Crown does not warrant the con- 
viction: the learned Sessions Judge proceeds 
to convict five .of the accused and to sen-_ 


tence them to death. But the matter does 


In order to discredit the - 
. Grown witnesses ` the 


not rest there, 
evidence of the 


‘Sessions Judge has throughout his judg- 


ment relied upon entries’ in the Police 
diaries which were not made evidence in 
the only manner in which they could be 
so made, namely, under the provisions of 
s. 162 of the Cr. P. C., and he has in 
many instances mis stated the contents of 
these diaries. At page. 162 of his judg- 
ment commencing from line 48,. the 
Sessions Judge criticised the evidence 
of Musammat Sahib Devi on material 


‘which is nof evidence on the record... Not 


only has he had recourse to the Police 
diaries for this purpose,-in direct violation 
of the provisions of the Cr. P. O., but he-has 
gone so far as to incorporate. in his judg- 
ment a report alleged to have beer sent by ~ 
Lala Buta Ram to the Superintendent of 
Police on the 28th of December. This docu- 
ment is described as a report and is a. 
rough summary of the circumstances of this 
crime, which was then, in course of investi- 
gation, furnished by a Police Officer to his 
superior. The Police Office» who made the 
report was not cross-examined upon it. It 
was not referred to in the course of the 
trial, and it has not been made, nor could 
it have been made, substantive evidence in 
the proceedings. It has not been translated 
nor does it appear anywhere upon. the 
printed record. On examining the docu- 
ment, however, I find that. it bears an en- 
dorsement ‘ ‘read out and admitted in evi- 
dence and transferred to the file of the 
Sessions Court.” This endorsement is 
signed by the Sessions Judge. It is clear 
that the statement under the hand of the 
Sessions Judgethat this report had been 
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-read out and admitted in evidence is false, 
and I find it hard to understand how’ it 
came to be made. .It is upon this report, 
-and upon entries alleged to occur in the 
. Police diaries, that the Sessions Judge has 
“thought fit to cast doubt upon the truth of 
. some of Musammat Sahib Devi's statements 
- made in the witness-box. The statements 
: in question appearing in .the ziminis have 
‘not been in any. way made evidence and do 
not appear upon the record. Thesame pro- 
‘ cedure-of comparing the statements of wit- 
nes3 made upon oath in Court with previous 
. statements of the same witness alleged to 
have been recorded in the Police diaries 
has been adopted by the Sessions Judge 
with regard to a number of other witnesses. 
The irregularities of a like nature, which 
occur throughout this judgment, are too 
mumarous to be dealt with here, and indeed 
- aranot material. to the decision of these 
‘appeals. Other highly improper comments 
appear in the course of the judgment, one.of 
-which appears at page 168 to the effect that 
a-cartain witness, namely, Officiating Sub- 
. Inspector Muhammad Nawaz, “ has reverted 
and is. under a cloud at present.” 
In many parts of the judgment the evi- 


; dence i is mis-stated, as for instance, at pages ` 
166-176, the Sessions J udge, states :—“Ac- 


, cording to the prosecution there were bullet 
. marks at four places, though unfortunately 
: only one bullet has been “produced. ” In 


point of fact it has been proved that four- 


bullets: were produced, one by Ghulam 


- Resul P. W. No. 41 and three by P. W. 


No. 49, Tola Ram. 
At page 169, the Sessions Judge, states 


that Musammat Sahib Devi was not asked ° 
sword which has been - 
On referring to her: 


to identify the 
- exhibited as P,27. 
` evidence at page 11, line 42, I find that she 
has stated jas follows:—" The sword P- 
. 27 is the same which one of the accused 
had,” 

It would take too long to state in detail 
- the many irrelevancies, inaccuracies and im- 
~. proprieties (including undeserved strictures 
. upon Police Officers) which appear in the 
- judgment in question, and I need only. say 
that, if the learned Judge was sincere in 


- his criticism of the evidence for the’ 


. prosecution given in Court, itis hard to 
un lərstand how he cme to convict the 
persons uader trial. Tae practica, which 
he has adopted of comparing statements 
male by witnsss33 in Oourt un ler oath, 
with statements which they are alleged to 
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have made to the Police during the 
course of the investigation held, by the 
Police prior to the trial, cannot be too 
strongly condemned. 3 

A statement made by any person, to-a 
Police Officer in the course of a criminal 
investigation can ‘only be used. at. the 
trial in striĝt accordauce with the -provi- 


sions of s. 162 of the Cr. P. ©.. That 


section before it was.amended- by. the Cr. 


P. © Amendment Act (XVIII of. 1923— 


which came into force on the Ist September 
1928, after the decision of the Trial’ Gourt 
in the present case) provided that no 
written statement made toa Police Officer 
in the course of an investigation shall be 
used as evidence, subject to the proviso 


“that when any’ witness is called for the 


prosecution whose statement has- been ` 
taken down in writing, the Court shall 
on the request of the accused refer to 
such writing and may then, if it thinks it 
expedient in the interest of.justice, order - 
a copy to be furnished to the accused and 
such statement may be used. to. impeach 
the credit of the witness in manner provid- 
ed“ by the Indian Evidence Act, “1872. In 
other words, a statement made to .a Police 
officer ‘could only be made’ evidence when 
used for the purpose of cross-examining 
the ‘person who made the statement... The 
amended section has cleared up a number 
of misapprehensions, which seem to have 
prevailed as to the scope of: this section, 
by enacting that no statement whether 
contained ina Police diary or -otherwise, 
morany part of it, shall be used for any 
purpose at an’ enquiry or trial ia respect 
of any offence under investigation at the 
time when such statement was made, except 
that when a witness is called.for the pro- 
secution, the. Court shall, on thè -request 
of the accused, furnish him’ with a copy 


*of the statement of any suth witness for the 


purpose of testing tne credit of the witness 
in the manner- provided by s. 145 of the 
Indian Evidence Act, There is a further 
proviso that the Court may exclude from 
the copy of the statement ftirnished to the 
accused any matter which *it thinks is not 
relevant to the subject-matter of the trial, 
or, is not essential in the interest of j astice; 
and wnigh in the- publie interesis ıb is 
inexpedient to disclose Tne confusion as 
to tne legitimate use ‘of Police diaries at 
criminal trials is possibly’ due in some 
masure tothe rather ambiguous phrassolugy 
ofs. 172 of the Or. P. O. Wan has not 
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been touched by the amending Act). Sub- 
section 2 of this section provides that any 
Criminal Court may send for the Police 
diaries of a case at the trial “and may use 
such diaries not as evidence but to aid it in 
such enquiry of trial.” The object of this 
sub-section is to enable the Court to direct 
the Police Officer who is giving his evi- 
dence, to refresh his memory from the 
notes made by him in the course of his 
investigation of the case, or to question 
. him as to contradictions which may appear 
between statements so recorded and the 
evidence he is giving in Court. If used 
for the latter purpose the provisions of 
ss. 145 and 161 of the Indian Evidence 
Act shall apply. The Court may also use 
the diaries in the course of the trial for the 
purpose of clearing up .obscurities in the 
evidence or bringing out relevantfacts which 
the Court thinks are material in the interests 
of a fair trial. If the statements in question, 
however, have not been made evidence in 
accordance with these statutory provisions, 
no Court has the right to refer to them 
subsequently for the purpose of coming to a 
` judicial decision upon the case which is 
under trial or enquiry. As I have already 
pointed out in the case before us the Trial 
Court has based its conclusions of fact 
upon statements alleged to appear in the 
diaries of Police Officers to the disregard 
_ of the legal evidence given at the trial, 
namely, the sworn testimony of witnesses 
in Court. It might appear on an examina- 
tion of thege Police diaries that the state- 
ments therein contained do not contradict 
in any essential particulars the evidence 

given by the witnesses in Court, but 
“this is not a matter for this Court to 
consider. We have only sto deal with 
the legal evidence properly brought upon 
the ecord and upon the whole of that eve 
dence I am clearly satisfied that the appel- 
lants, Umra, Muhammadu, Asghar, Gul 
Jahanian and Yaru have been rightly con- 
victed. . 

I would accordingly dismiss the appeal 
of the five appellants and confirm the 
sentences passed upon them. 

Shadi Lal, ©. J.—I concur in the 
judgment prepared by my learngd colleague 
and desire to make only a few observa- 
tions on the question of law debated before 
us. The general rule of the law of evi- 
dence is undoubtedly to the effect that 
witnesses should depose to the facts within 
their own knowledge and not to those 
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which they have only heard stated by other 
persons, In other words, the evidence, 
which can be admitted by a Court of 
Law must be direct and not second hand. 

There are, however, several exceptions to 
this general rule, and one ofthe exceptions 
makes declarations against interest admis- 
sible in evidence. The interest involved 
must, according to the English Law, be 
one of a pecuniary or: proprietary nature; 
no other interest will suffice. But the 
Indian Law, as laid down in sub-section (3) 
of s. 32 of the Indian Evidence Act, 
extends the scope of this exception and 
puts a penal interest on the same footing 
as a pecuniary or proprietary interest. 

. There can be no doubt that Misri’s 
statement would have exposed him toa 
criminal prosecution and also to a suit for 
damages, and that the statement in so 
far as it is prejudicial to the penal interest 
of the maker is admissible in -evidence, 
The question arises whether the rest of the 
statement, which is notagainst his interest, 
can be admitted along with the portion which 
is adverse to his interest. Now, if the 
matter were res integra, I would answer 
the question in the negative. The reason 
for the exception to the rule against second 
hand evidence is that a man is not likely 
to make a false statement against his own 
interest. Self-interest is supposed to be 
the best guarantee of truth. But this 
reason does not wholly apply, when a 
person, while making a declaration pre- 
judicial to his own interest says something 
which is injurious to other persons. 

Cessante ratione cessat ipsa lex. 

The English Courts have, however, 
laid down in a series of judgments that the 
declaration may be accepted, not merely 
as to the specific fact againgt fhe interest 
of the declarant, but also as to all connected 
facts which, though not against his interest, 
are necessary to explain, or are expressly 
referred to by the declaration against 
interest. As observed by Lord Blackburn 
in Smith v. Blakely (3), the statement is 
admissible as evidence, not only of the 
precisa fact which is against interest, but 
of all matters involved in or knit up with 
the statement. But disconnected facts 
even though contained in the same docu- 
ment or statement. are inadmissible. Thia 
is the principle enunciated by the Courts 
in England with respect to the scope of the 
declarations, against pecuniary or proprie- 
tary interest, and the same rule must be 


[89 I. 0. 1923) é 
adopted in India as governing the scope 
ofall the declarations rendered admissible 
by sub-s. (3) of s. 32 of the aforesaid Act. 

I accordingly hold that Misri’s statement 
inculpating the prisoners has been rightly 
admitted in evidence, and I. endorse the 
view of my learned colleague on all other 
matters discussed in his judgment. . 

8. D, Appeal dismissed. 


ey 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPEAL No. 44 or 1925. 
April 1, 1925, 
Presént:—Mr, Kennedy, J. C., and 
Dr. DeSouza, A. J. C. 
PURSU AND ANoTHER—APPLICANTS - 


Versus 
EMPEROR—Oppositsz Parry. 

Criminal Procedure Code (Act V of 1898), s. 517— 
Coins, whether property—Cash foundon thief, dis- 
posal of —Procedure. 

Cash is not Properti within the meaning of s. 517 
of the Cr. P. O, except in so far as it is capable of 
being possessed and identified in specie. If it is 
certain that the actual coins foundon a thief or 
receiver of stolen property are the actual coins which 
have been the subject of theft, then it is permissible 
to treat such cash as stolen property. It is, how- 
ever, safer in such a case to inflict a fine and to 
apply the coinsfound on the person of the accused 
towards the payment of fine and then to apply the 
amount of the fine, if necessary, towards compensation. 
But in no case can coins which have been put into 
circulation and passed on to the public be treated in 
the same way as stolen coins actually remaining m 
the possession of the thief. fp. 259, col. 2.] 

The doctrine of caveat emptor does not apply to 
currency coins. [iid.] 

Appeal against the judgment of the 
Additional, Sessions Judge, Hyderabad, 
(Sind), dated the 3rd February 1925. . 

Mr. C. M. Lobo, First Assistant Public Pro- 


.8ecutor, for tbe Orown. 


JUDGMENT.—This was an appeal by 
Pursu and Chain in respect of their côn- 
viction for offences under ss. 881 and 454, 
Indian Penal Code, the Additional Ses- 
sions Judge having sentenced Pursu to 
four years’ rigorous imprisonment and Chain 
to six months. Thoseappeals were dismiss- 
ed by the Bench of this Court. But the 
same Bench on pursuing the record being 
of the opinion that the order of the learn- 
ed Additional Sessions Judge in respect 
of the disposal of property is wrong, direct- 
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ed notice to issue and it now remains 
for us to pass orders. 

The property actually stolen was money 
collected by some Tapedars in respect of 
land revenue and there was in Court pro- 
duced a considerable sum in cash, As 
regards that the order of the learned Addi- 
tional Sessions Judge is “most of the monies 
lost were Government property in the 
custody of theTapedars, The exact amount 
of such Government monies is not proved. 
All the property lost. did not belong to 
Dulomal from whose house it was stolen.” 
And accordingly he ordered it to be sent 
to the District Magistrate under s. 518 of the 
Cr. P.C. : 

It appears on perusing the record that 
the property so dealt with is not only cash 
found on both the accused but also monies 
which had been paid in the ordinary course 
of business to some prostitutes. It is necesə 
sary, therefore, to point out that cash is 
not, strictly speaking, property except in so 
far it is capable of being possessed and 
identified in specie. If it is certain that 
the actual coins found on the thieves or 
receivers of stolen property are the actual 
coins which have been the subject of theft | 
then it is permissible to treat such cash as 
stolen property. In this case the learned 
Additional Sessions Judge seems to have 
been convinced that the property actually ` 
found in the possession of the two thieves 
were the specific coins which had been 
stolen from the complainants. In that 
case his order is within the verge of legali- 
ty, though even so it is eften safer, to 
inflict a fineand to apply the coins found 
on the person of the accused towards the 
payment of fine, and then to apply the 
amount of fine if necessary to compensa- 
tion. But ih no conceivable way can coins 
which have been put into circulation and 
passed on tothe publit be treated in the 
same way as stolen coins actually remain- 
ing in the possession of the theives. It is 
obvious that to allow such a doctrine to 
prevail would be most disastrous, It be- 
ing impossible for any body to recognise 
coins, ab any moment any of us might 
find himself being charged as being in 
possession of or receiver of stolen property 
and reqetired to refund to the original 
possessor large sums of monies which we 
may have taken in perigctly good faith. 
Caveat emptor never applies to curreney 
coins. The order of the learned Additional 
Sessions Judge, therefore, in so far as jt 


” Pinal Code (Act XLV of 1860), s. 
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deals with any money taken out of the 


possession of third person is wrong. And- 


he should amend it accordingly, particu- 
larly in the case of the prostitutes Lachhan 
and Neni referred to at line 110 of the 
judgment and Rs. 100 paid to.Amuli. 
Those persons and any otherapersons who 


“may be in the same box are entitled to” 
. recover back their monies. 
: leave it to the Sessions Judge himself to 
| pass that order because it is not very clear 


But we will 


from the order of the learned Additional 
Sessions Judge from how many persons 
these sums were taken. 

We, therefore, set aside the order of the 
learned Additional Sessions’ Judge and 


. direct him to pass-an order, according to 
. law: in the light of the above remarks. 


Z. K. ~ Order set aside, 


‘ALLAHABAD HIGH COURT. | 
CRIMINAL APPEAL No. 316 oF 1925. 
May 8, 1925. 
Present:—Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. J ustice 
Mukerji. 
LAHORI—-Accoss>—Apretavr 
: TETSU: 
EMPEROR- RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 2? l— 
802—Murder, 


Murder ia a mixed question of fact and law, and 


. unless the Court is perfectly satisfied that a person on 


his trial on a charge of murder knew exactly what was 
necessarily implied by his pleaof guilty, the case 
should be tried on evidence and the Court should. 
come to a conclusion on the evidence as tothe nature 


- ofthe offence committed by the accused. 


Dalli v. Emperor, 66 Ind, Cas. 427:°20 A. L. J. 326; 


` 98 Or, L. J. 283; (2922) A. I. R. (AJ) 233, followed. 


Criminal appeal from an order of the 
Sessions Judge, Meerut, dated the 3lst 
March 1925. 

Mr. Ambika Prasad, for the Appellant. 

The Government Advocate, 
Crown. 

J UDGMENT.—The only point that 
has been taken by Mr. Ambika Prasad, who 
appears on behalf of the appellant, is that 


the learned Sessions Judge accepted the - 


' plea of guilty and did not hear any evi- 


dence. He has called our attention to a 


l case of Dalli v.*°Emperor (1). In the case 


ri 


(I) 66 Ind, Cas. 427: 20 A, L. J. 926; 23 Or. Ta J, 283; 
+ (1922) A. I R, (A) 238, 
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Mr. Justice Ryves said: “After all murder is 
a mixed question of fact and law, and, unless 
the Court is perfectly satished that the ac- 
cused knew exactly what was necessarily 
implied by his plea of guilty, the case should ’ 
be tried, andin dealing with people of the 
status of Dalli, this of course can never be 
the case": Thereare points of distinction 
which can readily be ‘drawn between the 
case of this appellant and that of Dalli, 
because the appellant is undoubtedly a 
man of very considerable intelligence, and 
having beyond question killed this woman 
made a few hours later, on the same day, 
a perfectly clear statement about the facts, 


‘and later on the 9th of March, the day 


after the crime, gave to a Magistrate of the 
First Class the most clear and convincing- 


` account of the whole occurrence, and stated 


as a preliminary to it: that he knew that he 

could be convicted on his own statement, 
When before the learned Sessions Judge 
he agreed thathe had made the two state- 
ments, to which we have referred, and he 
pleaded guilty and said he killed thewoman 
with the chopper produced, and the reason 
for killing her was jealousy. We think 
there was before the learned Sessions 
Judge enough material to make him per- 
fectly confident as to the guilt of this man. 
Lahori accused did however state when 
pleading guilty that he killed her out of 
jealousy. He elaborates that in .the petis 
tion of appeal to this Court, and it is that 
document which gives rise to the bare 
possibility that the accused may be able to 
put forward some ground for the applica- 
etion of s. 304 of the Indian Penal Code, 
Under these ` circumstances we are of opine 
ion that the safer and better course would 
be to return this case to thé Sessions Judge 
witha direction to him to put Bahori up 


e for trial-again, to take his plea, and whether 


that be guilty or not guilty, to hear. the 
whole of the evicence in rélation to the 
case. We, therefare, set aside the convic- 
tion and sentence and direct a re-trial-: 
Z. K, “Conviction set aside; 
Re-trial directed, 


i 
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RANGOON HIGH COURT, 
OximinaL MISCELLANEOUS APPLICATION 
- _ No. 42 or 1924, 4 
December 2, 1924. 
Present :—-Mr, Justice Young. 

NGA PO THA—Accusep— APPLICANT 
VvETSUs 
EMPEROR-—Obvposits Parry. 

Criminal Procedure Code (Act V of 1898), ss. 526, 
546—Transfer of case~Magistrate taking prominent 
part in Police investigation. ° 

Where a Magistrate has taken more than a formal. 
part in the Police investigation of a case he is dis- 
qualified from trying the case and if he proceeds to 
try it the case ought to be transferred from his Court 
to the Court of some other Magistrate. : 

King-Emperor v. Maung Lat, 2 L. B. R. 209, relied. 
on. : 
Application for transfer of enquiry. 

Mr, Foucer, for the Applicant. 
Mr. Gaunt, Acting Government Advocate, 
for the Crown. ; 

ORDER.—This is an application to 
transfer an enquiry into an alleged offence 


‘under s. 302, Indian Penal Code, from the 


District Magistrate, Pyapon, to the District 
Magistrate, Maubin, on the ground that the 
petitioner has reasonable ground to ap: 
prehend that the Magistrate is biased 
against him and is disqualified from con- 
ducting the said enquiry by reason that 
he has taken a prominent part in the 
Police investigation. The Magistrate him- 


` self records as follows in Criminal Miscel- 


laneous No. 80 of 1994:—“I have read 
Violent Crime Report No. 343 of 1924 of 


‘Dedaye and have also seen the widow of 


the man stabbed and thé persons accom pan- 
ing the corpse. All these persons statede 


that the assailant was Po Tha Gyi (the 


and I was aWaiting return of another cri- 


tion departmentally. 


‘ 


petitioner), This man is aman of exten- 
sive property ahd is closely in touch with 
the leading desperadoes of Dedaye Town 


minal case............ to deal with this posi- 
In all the circum- 
stances-I think it advisable to hold inves- 
tigation personally and take statements 
under s. 161, Cr, P. 0.” 

Now in King-Emperor v. Maung Lat (1) 
it was held by Sir Thirkell White, CO. J., 


(with him Briggs and Birks, JJ., concurred) 


-thats. 5560f the Cr. P. C. actually disqualified 


a Magistrate—unless he had previously ob- 
tained the permission of the Court to which 


-an appeal lay from his Court—from dealing 


as a Magistrate with any case in the Police 
investigation of which he had taken more 


` (D) 2 L. B, R, 209. 
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than a formal part and they guashed the 
_committal. A fortiori would such taking 
part in the Police investigation serve as 4. 
ground for transfer. Moreover I, think the 
words “that he was in touch with the lead- 
_ing desperadoes of Dedaye Town” and the, 
assertion th3t he was about to deal with. 
` the position shows distinct signs of bias and 
would deprive accused, in his opinion, of all 
hope of a discharge, though I need hardly 
say that I do not share his opinion; and 
finally, the Magistrate could hardly help, 
using his‘personal knowledge of the state- 
ments made to the Police in their investiga- 
tion which is forbidden under s. 162, Cr, 
P. C, and which he may not refer to, save 
at the request of the accused. For these. 
„reasons I allow the application for transfer 
and order the enquiry to be held by the 
District Magistrate, Maubin or such First. 
Class Magistrate in his District as he may. 
appoint. 


Z. K. Application allowed. 





- OUDH JUDICIAL COMMIS- 
SIONER’S COURT. : 
CRIMINAL APPEAL No. 171 of 1925. - 
May 29, 1925. : 
Present :—Mr, Simpson, A. J. C., and 
Mr. Gokaran Nath Misra, A. J. C. 
SHEO NARAIN SINGH—Accusrp— 
APPELLANT = 
versus 
EMPEROR—ProstcuTtor— RESPONDENT. 
Evidence Act (I of 1872), ss. 114, ills. (b), 183— 
Accomplice—Corroboration—Several accused—Corro- 
boration necessary about each accusel—Dispensing with 
corroboration e&ceptional—Hvidence, weight of—In. 
weighing evidence Appeal Court must be guided mainly 


e by Trial Court—Corroboration ‘sufficient if evidence 


not of much weight. . AN A | 
An accomplice is unworthy of credit unless he is 
‘corroborated in material particulars. Where there are 
several accused, the corroboration, must go to the guilt 
of each of the accused separately and it must be such 
as to satisfy the Court that the approver has not sub- 
stituted the name of one or more of the accused for 
that of some other person who Actually took part in 
committing the offence. [p. 262, col. 2; p.263,col.1.] 
Queen-Empress v. Ram Saran, 8 A. 306 at p. 310; A. 
W.N. (1883) 311; 4 Ind. Dec. (Nn. s.) 1028, relied 
upon. ° h h K 
The rule with regard to corroboration ofthe state- 
ment of an accomplice is not an absolute one. But it 
is‘only in exceptional cases that tłe corroboration can 
be dispensed with. fp. 263, col. 1] > 5 : 
Queen-Empress v. Gobardhan, 9 A. 528; A. W.N, 
(1887) 158; 5 Ind. Dec. (N. 8.) 790, relied upon. 
As regards the credibility of oral evidence; a Court 


e 
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of Appeal is mainly guided by the Court that heard 
that evidence. [p. 263, col. 2.] 


A witness who does not carry much weight is not 
sufficient corroboration of an accomplice. [ibid,] 


Appeal against an order of the Sessions 
: udge, Lucknow, dated the glst March 

929. 

Messrs. R. F. Bahadurji and G. H. 
Thomas, for the Appellant. 

. The Government Pleader, for the Crown. 

JUDGMENT.—Nangu, Brahman, 35, 
Sheo’ Narain, Thakur, 30, and Moti Pasi, 20 
were tried at one trial and were convicted 
under s. 302, Indian Penal Code, of murder. 
They were sentenced to be hanged by the 
neck until they are dead. All three have ap- 

ealed and these sentences are also before us 

or confirmation. 

Musammat Kailasha, the murdered woman, 
was a widow of about fifty years old. She 
was related to the approver Daulat 
Singh in this way that his father and 
her father-in-law were brothers. Daulat 
Singh has given a full account of 
the murder. He says that the principal 
motive was an affair, which took place 
several months before, when a Pasi girl 
named Rukminia was kidnapped by Nangu 
and Moti, in order that she might be sold in 
Lucknow by Kailasha, Sheo Narain and 
Daulat Singh were also in the plot. Kailasha 
took the gril away and it was believed that 
she obtained Rs. 300 for her but she 
distributed only Rs. 20 to her accomplices. 
There is corroboration with regard to this 
affair, because the disappearance of the girl 
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describes how the four conspirators met at 
his house, and went from there to Kailasha’s 
house, where Daulat Singh called on her to 
open the door. She did open it. They went 
in. Nangu threw Kailasha down on a bed. 
Moti took off her dhoti and wrapped it round 
her throat, and they strangled her so that 
she never uttered a cry. Sheo Narain, per- 
haps with some recollection of his threat, 
thrust a ladle into her private parts, but not 
in such a way as to do any injury.. The 
murderers then took the jewels of the 
woman, and went to a banyan tree close to 
Kailasha’s door. There Daulat Singh re- 
ceived two mutkaras as his share. At that 
point Baijnath Singh, P. W. No. 10, appeared 
and the four murderers dispersed to their 
houses. In the morning Daulat Singh went 
to Kailasha’s house and saw her lying dead. 
He told his brother Mangal Singh that some 
one had killed Kailasha, and Mangal Singh 
made a report at the Police Station’ In this 
report he related the quarrel with Sheo 
Narain. The Thanadar reached the village 
about 1. P. M. on the 19th, and on the same 
day Daulat Singh gave him a list of the 
ornaments which Kailasha had been wearing. 
No doubt he did this in the capacity of 
her nearest relation. It was not until four 
days later, on the 23rd, that he made a con- 
fession. That came about through Gaili 
Singh. Gaili Singh keeps the sister of 
Kailasha as his mistress. She was naturally 
concerned about the murder of her sister, 
and she put ber husband on to making 
enquiries from Daulat Singh. Daulat Singh 


was reported at the time by her own people, etold the facts to Gaili Singh, probably be- 


and they mentioned thename of Moti accused. 
There was also a recent incident in which 
Bheo Narain and Kailasha had quarrelied 
about a matter ọf Kailasha’s kids trespassing 
and doing eens in Sheo Narain's house, 
Sheo Narain and Daulat Singh are cousins” 
and they are equally related to Musammat 
Kailasha, and Sheo Narain lives next door 
to her. The incident of the quarrel is amp] 
corroborated. There is a detail, which the 
learned Sessions Judge has considered im- 
portant,-namely,*that Sheo Narain went and 
fetched his lathi, and called to Kailasha to 
come out in order that he might thrust it 
into her private parts. 7 

The affair of Rukminia took place about 
the beginning of March 1924, long before the 
murder, which was committed on the night 
between the 18th and 19th December, The 
quarrel with Sheo Narain was seven or eight 
days before the murder, Daulat Singh 

` - 


lieving that they would go no further, but 
Gaili Singh is also a chaprasi of the Zilladar 
Ram Sewak, so Ram Sewak got the 
facts from him, and told the Thanadar, 
Daulat Singh then confessed to the Thana- 
dar, but he did not fully implicate himself 
until he had received a pardon. 

The statement of Daulat Singh is full 
and detailed. It reads well, and which is 
much more to the point, it convinced the 
Court that listened to it. although it must 
not be forgotten that all four Assessors 
would have acquitted the appellants. But 
the case suffers from a fatal flaw. It is a 
well-known rule of Criminal Law that an 
accomplice is unworthy of credit, unless he 
is corroborated in material particulars. 
The rule is formulated in these very words 
in s.114, illustration (b), of the Evidence 
Act. The learned Sessions Judge is of course 
aware of the rule. He points out that the 


` 
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production of the two mutkaras which 
Daulat Singh received at the time of the 
murder is corroboration of his statement, 
and he mentions the matter of the ladle 
thrust into the private parts. 

Whether this could be regarded as sufi- 
cient corroboration of the main narrative, 
itis not necessary to decide, because the 
rule, that the evidence of an accomplice 
requires corroboration, has a second branch, 
which has been wholly omitted in this trial. 
That is that the corroboration must go to 
the guilt of each of the accused separately. 
It was said by Williams, J., and his dictum 
is quoted with approval in Queen-Empress 
v. Ram Saran (1) :— s 

“You must show something that goes to 
bring home the matter to the prisoners, 
Proving by other witnesses that the rob- 
bery was committed in the way described 


-~ . by the accomplice is not such confirmation 


as will entitle his evidence to credit, so as 
to affect other persons. Indeed, I think it 
is really no confirmation at all, as every one 


will give credit to a man who avows him- - 


self a principal felon, forat least knowing 
how the felony was committed. It has 
been always my opinion that confirmation 
of this kind is of no use whatsoever.” 

Several other dicta to the same effect are 
quoted in that judgment. The rule is of 
undoubted authority both in India and in 
England, and has been affirmed repeatedly 
by all High Courts. , 

Now what is the corroboration in the pre- 
sent case? It must be such as to satisfy 
the Court that Daulat Singh has not sub- 


stituted the name of one or more of the , 


appellants for that of some. other person, 
possibly a particular friend of his own, who 
actually took part in the murder. It is on 
that basis that the rule rests, and, if we 
may say so with respect, we ourselves regard 
itas a very sound rule. The rule is not 
absolute [see Evidence Act, s. 114, “as to 
illustration (b)"]. See Evidence Act,s. 133. 
See also Queen-Empress v, Gobardhan (2), 
But it is only in exceptional cases that the 
corroboration can be dispensed with. There 
_ is nothing exceptional in the case before us. 
We have, therefore, gone through the evid- 
ence very carefully in order to find cor- 
- .roboration of this kind. We have found 
: two witnesses, and two only, whose evidence 


(1) 8A. 308, ap. 310; A. W. N. (1885) 311; 4 Ind. 


Dec (n. s ) 1028. 
(2) 9 A. 928; A. W. N. (1887) 156; 5 Ind. Dec. (N. 8.) 
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amountstocorroboration against the indivi- 
dual accused. One of these is Baijnath 
Singh, P. W. No. 10. He states that his 
house is about one hundred yards from that 
of Kailasha, and that one night he was 
going to Hubba's house to get a bullock 
for his cart when he saw, under a banyan 
tree near Kailasha's door Daulat Singh, Sheo 
Narain, Moti and _Nangu. It was a moon- 
light night. They were about ten paces 
away. He was not cross-examined 
on the- question .of his recognition of 
them, They all ran away. The wit- 
ness finished his’ business and went home. 
He went home in his cart, and when he got 
back to the village in the evening he heard’ 
of the murder. This fixes the day as the 
same day. It will be remembered that this 
man was mentioned in Daulat Singh's state- 
ment. That was how the Police got his 
evidence. The question would arise whether 
this evidence is weakened by the facts that 
it was withheld for five days after the 
Thanadar arrived in the.village. But thisis 
not the Court of Trial. We must be guided 
as regards the credibility of oral evidence’ 
mainly by the Court that heard it. Evident- 
ly Baijnath Singh made no impression ‘on 
the Court. His evidence is referred to in 
these words :— 

“ The witness is, of course, an accidental 
one, and does not carry much weight.” 

A witness who does not carry very much 
weight is not sufficient corroboration of an 
accomplice. y 

There is one other witness, That is Debi; 
D. W. No. 11. He deposes that his house 
is 25 paces from Daulat Singh's and that 
two gharis after nightfall he saw Nangu and’ 
Moti go to Daulat's house. Next day he 
heard that Kailasha had been murdered. 
If this statement is accepted as true, it does 
not carry us very far. It brings Nangu and 


*Moti to Daulat Singh’s hduse early in the 


evening. It does not follow that they re- 
mained there till midnight, and then: went’ 
to Kailasha’s house and committed the 
murder. There is absolutely no other cor- 
roboration with regard to the individual 
accused. | 4 

None of the convictions can, therefore, 
stand We accept the appeals of‘ Sheo 
Narain, Nangu and Moti. We set aside 
the convictions and sentences, acquit all 
three appellants and.direct that they be set 
at liberty. if 


8. D. Appeal allowed, 


2641 a HAR-SARUP 2, 
ALLAHABAD HIGH COURT. 
| RIMNAL APPEAL No, 190 or 1925. 
ot ~ March 25, 1925. a 
Present:—Sir Grimwood Mears, Kr., Chief 
Justice, and Justice Sir Theodore Caro 


-ia | Piggott, | 
HAR.SARUP 


AND ANOTHER—fA cousED— 

APPELLANTS’ |. 

tes versus cia 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss: 96, 800, Excep. 
If, 802, 80L—Fatal wound inflicted ‘during fight—. 
Offertce—Murder—Culpable homicide not amounting 
to muriler. . v2 : 

A ‘savage enmity.had been growing up for some’ 
time-between -the two accused and the- deceased: 
nnd his brother who were their next door neighbours. 
Ona certain evening acts of aggression had been 
committed on both , sides and after challenges to 
come ‘out and fight had passed from one houseto the- 
other an encounter took place in front of the two 
houses in thé course of which injuries were’ inflicted” 
and suffered on’ both sides. At some. stage of this 
encounter. ons of the accused ran into the ante-room 
of his own house and was followed there by ‘the 
deceased: who was armed with a lathi. A sharp 
struggle then occurred just inside the entrance door 
and in the course of that struggle the former, with, his 
spear, inflicted upon the deceased a wound of which 
the deceased expired almost immediately: ` 

Held, that the act of the accused was not completely- 
covered by the provisions oflaw relating to ‘the right 
of private defence, but that it fell within the second 
Exception to s. 300 of the Penal Code. and -that he 
was; therefore, guilty ofan offence under s. 304 of 
the Code. [p. 268, col. 2] © `> 4 i 


. Oriminal appeal against an order of the 
Additional Sessions Judge, Moradabad. 
.Mr.M. M. Raina, for the Accused, 

. The Government Pleader, for Government 
Advocate, for the Crown. | E 

. JUDGMENT,.—Two brothers, ` Har- 
Sarup and Harbans Lal, Kavasthas by 
caste, the former aged’ about 29 years and 
the latter his senior by 26 years, have-been 
tried and convicted by the Sessions Court 
of Bijnor, ona ‘charge under s. 302 ` of 
the Indian Penal Code, alleging against e 
them the wilful murderof their caste-fellow 
and neighbour Sham Lal, The record is 
before us for confirmation of the sentence 
of death passed bv the Sessions Court. 
Both accused have submitted petitions of 
appeal, and thesase has been argued by 
sGounsel on their behalf. The petitions.of 
appeal follow the linesof the defence set 
up-in the Sessions Court, though the ac- 
cused were certainly most unwiSe to have 
reserved that defence for the Court of Ses- 
sions and not to have preferred it in full 
detail when they had anopportunity ofdoing 
so before the Committing Magistrate. Up 
to a certain point the facts are scarcely 


t 


EMPEROR. 


a Co [89 I. C. 1935). 
in dispute., The two appellants ‘lived in ` 
a house adjoining that of Sham Lal; in 
-fact it would seem that the two had at ` 
some time formed parts of one and the 
same house. Sham Lal bad a brother 
Piare Lal, who, more or ‘less, lived with’ 
him though for reasons which we need 
not go into, he was not in the habit of- 
sleeping .at the house. Piare Lal was: 
unmarried, and Sham -Laldoes not so far: 
as the evidence goes, appear to have ever 
had a lawfully married wife. He did, how- 
ever, keep a concubine, who bore him a 
daughter of the name of Bhaggu. This 
little girl, aged about 13, is unquestion- 
-ably the main cause of the tragedy which 
had oceurred. We think there can be no 
doubt on the evidence that Har Sarup, 
wanted this girl for himself, though whe-- 
ther he seriously believed that he ‘could’ 
contract a lawful marriage with her, which’ 
would be recognized by his brothérhood, or 
merely desired to keep her as his con-' 
cubine, it is impossible to say. There’ 
was very bad blood between the parties,’ 
probably in consequence of the offers which | 
the accused were making for the person: 
of this-girl.. According to the evidence, 
each of the parties had resorted to the 
irritating system of petty annoyance ‘in- 
volved in throwing brick from one house. 
into the other, or the shouting of filthy 
abuse from outside. The death of Sham 
Lal occurred somewhere about 9p. M. on 
the 28th of September last. On the aftér- 
noon ofthe previous day the appellant 
Harbans Lalhad made an elaborate report: 
at the Police Station, in which he com- 
plained that Sham Lal and his brother 
-Piare Lal were annoying and abusing 
him, that they were bringing pressure to 


. bear upon him to vacate the “house in 


which he was living and thåt he was in 
fear of his life at their hands.” Soon 
after 9 P. m, on September 28th, Piare Lal 
was at the Police Station, reporting the 
murder of his brother Sham Lal by the 
two appellants. Sub-Inspector, Ram Ratan 
Lal, proceeded at once to the spot. He 
found. the two appellants inside ` their 
house, behind locked docrs, which they 
refused to open at his summons. Their 
own clothes were stained with blood as 
also was the clothing of their old mother. 
In a corner of the. entrance-room leaning 
against the wall. were an axe and a spear, 
both of them stained with blood. Sham 
Lal had been carried into his own house, 


>» 


` -Bhaggu. 


[89 I. O. 1925) | 
He was quite dead. Thé medical evidence 
shows that he hadreceived a thrust with 
some such weapon as the spear recovered 
from the possession ofthe appellants on 
. the right side of his chest, which had 
penetrated into the lung. There were 
also two incised wounds, not of a very 
serious character, on the head and a 
contused wound on the shoulder. A youth 
of the name of Bhukan, who isa witness 
for the prosecution in the case, was found 
to have an incised wound on the left 
arm and a trifling cut on his right little 
finger. 
lants showed marks of 
persons, though by no means serious ones. 

Har Sarup had received a slight cut on 
one of his fingers, the palm of his right 
hand was bruised, andhe had a curious 
mark in the 
shoulder which the medicial officer thinks 


might very possibly represent a tooth’ 


bite, Harbans Lal had a bruise on the 


back of the neck such as might well have. 


been inflicted by the blow of a lathi. 
When the case came into Court, the pro- 
secution called Piare Lal himself and the 
little girl Bhaggu; also this youth Bhukan, 
whom we have spoken of as showing the 
mark of aslight wound.. They also called 
Bhagwan Chander alias Pisu, 
brother .of the said Bhukan; another 
Brahman of the name of Chajju Mal, and 


`a Muhammadan shop-keeper named Nasir’ 


ud-din. The last named was disabled hy 
illness at. the time of the sessions trial, 


and the learned Sessions Judge has _ very: 


properly brought on to the record the 
statement which this man had made to 
the Magistrate. Qne of the most remarka- 
ble features of the case has been entirely 
ignored by the learned Sessions Judge. 
Piare Lal's report at the Police Station 
is quite an elaborate document, It is the 
work of an intelligent man, well accustomed 
to describing events in narrative form. It 
tells in detail the story of Sham Lal's 
murder and of the circumstances alleged 
to have Jed up to the same. It asserts 
the presence of the deponent himself and 
of .Bhukan on the scene of the crime, and 
may be said to imply, or at any ate, to 
account for, the presence of the girl 
The noticeable point, however, 
is that the report goes on to give the 
‘names of four persons as being those who 
„first arrived on the scene whenan outcry 
was raised. Two of these ‘persons have 
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- this; 


On the other hand, both the appel- ` 


injury on their’ 


neighbourhood of the left 


the own 


268... 


not been produced in evidence at all; the 


names of the other two are Baldéo Kishan - - 


and Ganga Sahai. The Sub-Inspector of 


: Police says that he recorded statements 


made by these two persons in the course 
of the night following the commission 
of the c:im& They themselves deny 


but Baldeo Kishan admits mak-- 


ing a statement to the Police at IlANM. | 


‘on the 29th of September, and Ganga 


Sahai: practically admits having done 


“the same, either on the 29th or.on the 


30th of September. The Sub-Inspector 


contents himself with remarking that he- 


did not send up these two men as 


pro” ` 


secution witnesses because he had heard that ° 
they would not be willing to give evidence, - 


They actually appeared 


were willing enough to. give evidence. 
What the Sub-Inspector means is 


at the Sessions ° 
trial as witnesses for the defence; so they- 


that ` 


they were. not prepared to bear out the © 
story put forward by Piare Lal and the: 
witnesses who supported him. What we 


have to do is to consider and to appraise ` . 
the evidence of Piare Lal, Bhaggu, Bhukan- 


and the two apparently extraneous wif- 


‘nesses whom the Police did succeed in: 


producing as against the evidence of Baldeo - 


Kishan and Ganga Sahai, who, on Piare, 
Lal’s own admission, were amongst the 
very first persons to arrive on the. scene: 
It will now. be ex- 


of the disturbance. | i . 
pedient to indicate in brief outline’ thé’ 


nature of the prosecution story, and what” 
the accused and their witnesses say in’ 


reply. Piaré Lal says. that hé ‘and his 


family were being subjected to a sort of- 


prosecution in the matter of, this little 
girl Bhaggu; stones were being thrown 


into their house and threatening letters. 


left at their door. On the night in ques- 
ion both he himself and Sham Lal had. 
been invited toa feast at a neighbour's, 
though, as a matter of fact, they ‘went 
fhere independently and at different times. 
He himself was making his way towards 
the house to which he had been invited 
when he heard a disturbagce fiom the 
neighbourhood of his own house, He 
happened atthe time tobe close to the 
shop kept by Bhukan and bis brother 
Pisu. He ‘hurried in the direction of his 
house being’ followed, . first. .by Bhukan 
and after some interval by the latter's 
brother. He reached the open space 
in front of the two houses .of thé pàr- 
ties. On to this there:open the doors ‘of 
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a room, described as the tidari belonging 
to Sham Lal's house, and also a single 
door leading into a narrow entrance-room, 
described as the dahliz of the house of the 
appellants. Piare Lal's story is that as he 
arrived on the scene the two appellants 
were attacking Sham Lal, qe of them 
with a spear and another with an exe. 
He flung himself into the fray, 
avoided a blow aimed at him by Harbans 
Lal, and grappling with the latter 
flung him to the ground. In the 
meantime two women, the mother and 
the sister of Harbans Lal, emerged from 
their house and began dragging Sham 
Lal into the dahliz. The man was alrerdy 
wounded and fell down as the women 
began dragging him. Bhukan interfered 
and succeeded in grasping Sham Lal's feet 
at the moment when about half the man’s 
body had been dragged over the thres- 
hold of the dahliz. Then Bhakan himself 
was wounded with a spear thrust from Har 
Sarup, while . Harbans Lal broke loose 
-from the witness and struck Sham Lal 
another axe-blow. Then the accused and 
their women folk took refuge inside their 
house, and Piare Lal and the witnesses 
with him were able to carry Sham Lal's 
corpse, the man having by that time 
expired, first into the open space outside 
and afterwards into hisown house. This 
is the story told in substance also by the 
girl Bhaggu and by the prosecution wit- 
nesses, Bhagwan Chander and Nasir-ud-din. 
The witness Chhajiu Mal deposes only to 
the search’of the accused's house and the 


HAR SARUP V, EMPEROR, 


[89 I. 0, 1938) _ 


of injury on his person observed at the - 
post mortem. The other difficulty about 
this evidence lies in the fact that the 
Sub-Inspector found two very definite pools 
of blood, one in the open space outside the 
two houses and the other inside the dahliz 
of the accused’s house. He was not examined 
as carefully as he ought to have been 
with reference to this very important state- 
ment. He did, however, produce and prove 
a certain plan of the locality, and we are 
entitled on the strength of his evidence 
to take notice of marks placed upon the 
said plan and explanatory notes made 
concerning those marks. Now, the pool 
of blood inside the dahliz was not in the 
doorway; it was not far from the doorway, 
but it is shown inthe plan distinctly to 
one side of thesame. This is significant 
when wecome to consider the ‘defence of 
the accused andthe statements of their 
witnesses, We have already remarked 
that the accused elected to reserve their 
defence. Even in their statements before 
the Sessions Court we find the sort of 
hesitation and confusion which is to be ex- 
pected in the statements of persons on 
their trial ona capital charge, who are 
not really prepared to make a clean breast 
of thefacts as known to them, but who 
are anxiously thinking how they can best 
tell an apparently co-herent story which 
will not involve any direct admission 
against themselves. Any one reading Har - 
Sarup’s statement as it stands on the record 
cannot fail to realize that the man knows 
perfectly well that he stabbed Sham Lal 


recovery of’ blood-stained clothing ande in the chest with a spear and thereby 


weapons from them. It would be quite 
possible to criticise this evidence in matters 
of detail, but there are certain general 
considerations against its credibility. Bhag- 
wan Chander apd Nasir-ud-din, as we havg 
already noticed, were not mentioned in 
the First Report, and in the case of Nasir- 
ud-din we are deprivad of the advantage 
of considering any cross-examination to 
which he might have been subjected at 
the Sessions trial. Their evidence reads 
to us somewhat artificial, and we find it 
practically impossibe to avoid believing 
that they came on the scene too late to 
see much of what they have® described. 
Moreover, their evidence, as well as the entire 
story told by -Piare Lal, pre-supposes a 
struggle of such duration that it is difficult 
to believe that at the end of it Sham Lal 
would have shown only the four marks 


caused his death. He will not actually. 
say this; but in reply to the questions 
put to him he returns’ answers which 
practically amount to the same thing. 
He tells a queer story as to’ the grounds 
of enmity between himself and his next- 
door neighbours, and he says that on the 
night in question it was the said neigh- 
,bours who were abusing him and his 
brother throwing bricks into their house, 
and challenging them to come out and 
fight. The accused were safe indoors with 
the door shut, and we know that they 
had inside the house the weapons which 
the Police afterwards found there, 
Har Sarup, however, wishes the Court to 
believe that he and his brother grew so 
alarmed at the thought that Piare Lal and 
Sham Lal and their friend Bhukan. 
might climb over into their house that 


(89 Í. Ô. 1925] 
they began to shout for help. On this, 
he says, his witnesses, Baldeo Kishan and 
Ganga Sahai came on the scene, and on 
the arrival of the witnesses he and his 
brother opened the house-door and came 
out. As soon as they had done so, they 
were set upon by Piare Lal and Sham 
Lal and Bhukan with lathis, While a 
scuffle was going on outside between Piare 
Lal and Harbans Lal, in which the two 
witnesses were vainly attempting to inter- 
pose, Har Sarup himself ran into the house, 
being pursued by Sham Lal and Bhukan. 
Inside his own dahliz he turned to bay, 
and, as he puts it, “I struck one spear 
blow to save myself, I do not know 
whether it hit Sham Lal ornot.” In sub- 
stance this story is also told by Harbans 
Lal, and in the main it is corroborated 
by Baldeo Kishan and Ganga Sahai. The 
learned Sessions Judge has been very 
severe on Baldeo Kishan by reason of 
certain admissions which this witness 
made. in respect of a statement not other- 
‘wise proved, which he was said to have 
made to a Vakil of the name of Brij 
Nandan Saran, who came on the scene in 
the course of the night between the 28th 
and the 29th of September. It seems to 
us that this statement ought either to 
have been put frankly in evidence, or 
that all reference to it ought to have 
been omitted. As the record stands, we 
have an admission by Baldeo Kishan 
that he did make a statement to the Vakil, 
and one or two fragmentary questions are 
put as to whether he had not said to the 
Vakil this one thing or that other thing. 
It is quite easy to create a totally mis- 
leading impressidn as to the veracity of 
a witness by cross-examining him on these 
lines. - Another point severely commented 
on by the learned Sessions Judge is that 
neither of these two’ witnesses hastend to 
give the Investigating Police Officer the 
benefit of their evidence the moment he 
arrived on the scene. If this sort of 
criterion is to be applied to evidence in 
this country, there will be very few eye- 
witnesses to important crimes who will 
be found entitled to credit, whether they 
eventually appear as witnesses for the 
prosecution or as witnesses for the defence. 
On the whole we are inclined to agree 
with the learned Sessions Judge that 
Baldeo Kishan and Ganga Sahai display 
in their evidence a certain leaning to- 
wards the accused persons and a desire 
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to represent their actions in as favourable 
a light as possible. At the same time it 
does not seem to us easy to give any 
definite reason why they should be regard- 
ed as less worthy of credit than the pro- 


‘secution witngsses, and their story, as a 


whole has the advantage of accounting 
for the pool of blood found just inside the 
dahliz. There is one more curious, and, 
indeed sensational, féature of this case, 
Piare Lal had asserted in his First Report 
that he and his brother had been subjected 
to prosecution by means of threatening 
letters. He handed over to the Police 
three letters which he said had been 
given him by the little girl Bhaggu;. and 
Bhaggu's account of the matter is that 
she found these letters lying in the door- 
way of their houses on the morning after 
the murder, These letters have been most 
carefully translated on our record, and 
they have apparently been treated in the 
Court below as corroboration of the case 
against the accused. Their only effect on 
our minds is to introduce a serious ele- 
ment of uncertainty into the whole matter, 
They are curiously worded letters, ostensibly 
addressed in very polite terms to the 
“dear sister’ of the writer. The sugges- 
tion is that they are meant for tlfe aged 
mother of Piare Lal and Sham Lal. They 
do contain demands for the hand of the 
girl Bhaggu, and they are accompanied 
by threats against the life of the person 
addressed and the lives of everybody 
connected with her. In two of these-letters 
the writers are very careful to assert that 
they are going about prepared for murder, 
armed with a spear and a hatchet, the 
very weapons with which Sham Lal was 
eventually kitled. The absurdity of 
supposing that letters threaténing the life 
df a member of the hotisehold would 
continue to be written and delivered after 
the murder was an accomplished fact 
does not seem to have presented itself 
to the mind of the learned Sessions 
Judge. Some other explanation of the 
production of these letters before the 
Investigating Police Officer must be sought. 
We could suggest more than one, but it 
is useless jo indulge in mere speculations, 
When, however, the Police came to examine 
the clothing of the murdered man, they 
found on Sham Lals person, saturated 
with blood, what they thought to be two 
letters, which have been assumed to belong 
to the same series, The letters were 
6 
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marked Exs. G and H. They were certainly, 


never translated for the benefit of the 
Court, and, so far as we can discover, no 
attempt was ever made to read them until 
we insisted on having them opened out at 
the hearing of the appeal. We at once 
discovered that there were im reality three 
letters, and not two; two of. them were 
gummed together by the dried blood, It 
was exceedingly difficult to decipher these. 
papers now, but we managed to obtain a 
fair general idea of the contents of one 
of ‘them. Itis a letter similar in style to 
the three Ex. D, Hand F. and it does contain 
an explicit threat against the life of Piare 
Lal. Needless to say, it contains no re- 
ference to an axe or a spear. We are bound 
to add also that, although both the appel- 
lants are liter: ate and occupy positions which 
must have made it the easiest thing in 
world to secure specimens of their 
hand-writing, no attempt was made to 
produce evidence regarding the hand- 
writing of Exs. D, E and F ‘much less of 
Exs. G and H, which, as we have said, were 
not read at all in the Court below. On 
the whole, we prefer to draw no certain 
inferece from these letters, except that we 


“are inclined to believe the statement made 


by Piare Lal in his First Report as. well 
as in his evidence that letters of a threaten- 
ing- character connected with demands 
for the hand of the girl Bhaggu had been 
received during the days immediately 
preceding the murder. ` 

‘Coming now to sum up the entire case, 
the ‘conclusion at which we arrive is that 
the prosecution evidence, more particularly 
where it puts forward ‘allegations which, 
if believed, would make the crime of both 
the appellants unquestionably nothing 
short of murder is not to be implicitly 
relied on. We ,regard it as in itself opep 
to criticism, and it is to a considerable extent 
outweighed by the defence evidence and 
by the Sub Inspector's plan of the locality. 
Weare satisfied that a savage enmity had 
been growing up for some time between 
fhe two appellants and the two brothers 
Sham. Lal and Piare Lal who were their 
next-door neighbours. We believe that acts 
of aggression “had been committed on both 


‘sides on the evening in questien. Weare 
‘not prepared on the evidence to. believe 
that’ anything. more than this is proved, 


namely, that after challenges to come out 


“and fight had passed from one house to 
the other, there an encounter in the opan 


. by the Sessions Court. 
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space in front of the. two houses, in the 
course of which injuries were inflicted and 
suffered on both sides. At some’ stage of 
this encounter Har Sarup ran into the 
dahliz of his own house and was followed 
there by Sham Lal and Bhukan. A sharp 
struggle then occurred just inside the ‘en- 
trance door of the dahliz and in the course 
of that struggle Har Sarup with his spear 
injured Bhukan and inflicted upon Sham 
Lal the fatal wound of which the unfort- 
unate man expired almost immediately. 
This “being our conclusion on the case, we 
think that the conviction under s. 302, Indian 
Penal.Code, ought not to be affirmed. /The 
case is somewhere on the borderland of 
the second and fourth Exceptions to s. 300 
of the Indian Penal Code. We should un- 
hesitatingly apply Exception 4, if it were 
not that we believe on the evidence that 
Har Sarup was using a spear against a man 
who was only armed witha lathi. On. 
the other hand, we must give him the 
benefit of our belief that he was within thé 
threshold of his own house when he inflicted 
the fatal injury and though we are by no 
means prepared to hold that his act is 
completely covered by the provisions of 
the law relating to the right of private 
defence, we think that Exception 2 above 
referrred to sufficiently covers the case to 
warrant our altering the conviction to one 
under s. 304, Indian Penal Code. As regards 
Harbans Lal, we are not prepared to sepa- 
rate his case from that of his- brother, 
except in the matter of sentence. The in- 
juries found on the head of the deceased, 
although the medical expert was not asked 
for a definite opinion on the point, are 
pretty obviously such as would have result- 
ed from blows of an axe or hatchet, and 
with this corroboration we are "prepared to 
accept the ‘prosecution evidence which 
proves that Harbans struck at least one, if 
not two,such blows. Accordingly, we setaside 
the conviction and the sentence recorded 
In lieu thereof we . 
convict Har Sarup and Harbans Lal of the 
offence of culpable homicide not amounting 
to murder under s. 304, Indian Penal Code. 
We sentence Har Sarup to undergo rigorous 
imprisonment for ten years and Harbans Lal 
for six years, ; 


Z. K. Appeal allowed, 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
OxtminaL AppeaL No, 311 or 1925. 
July 14, 1925. 

Present:—Mr. Simpson, A. J.C. 
DILLI AND oTarRs—ACCUSED—APPELLANTS 
VETSUS 
EMPEROR—Opposire PARTY, 

Penal. Code (Act XLV of 1860), ss. 141 (4), 14?— 
. Religious procession, right to take, through streets— 

, Intention to fight—Unlawful assembly —Riot. 


Persons of whatever sect are entitled to conduct . 


' religious processions through public streets provided 
“ they do not interfere with the ordinary use of such 
. streets by the public and subject to such directions 
_ as a Magistrate may lawfully give to prevent obstruc- 
tions of thoroughfares or breaches of the public peace. 
' [p. 269, col. 2.] : 

The mere knowledge that a religious’ procession is 
going to be opposed by forceis not in all cases suffi- 
- cient to constitute the members of the procession an 
unlawful assembly. Each case must be decided on 
`- its own facts. ` |p. 270, col. 2.] f 
Where, however, the members of a procession go 
. outarmed for the express purpose of having a fight 
and a fight ensues as a consequence, the members of 
the procession are guilty of rioting. | ibid.] 

Case-law referred to. ; 

Appeal against an order of the Addi- 
tional Sessions Judge, Kheri, dated the 9th 
May 1925. 

Mr, R. F. Bahadurji, for the Appellants. 

The Government Pleader, for the Crown. 
- JUDGMENT.—Twenty-seven persons 
all Hindus were tried at one trial and were 
convicted under s. 147 of riot. Six of them 
were sentenced to six months’ rigorous im- 
prisonment and 21 to three months’ rigorous 
imprisonment. All 27 have appealed. There 


was across case against 14 Muhammadans. ` 


. They were all convicted unders. 147. Ten 
of them appealed and their appeals bave 
been rejected by aseparate judgment. In 
the Court of ‘I'rfal the learned Sessions 
Judge tried the case separately but he 
wrote only onè judgment. lt-would have 
been more convenient if he had written 
two judgments. 

The story for the prosecution is the 


Muhammadan version of what occurred. It, 


“is that the Hindus wanted to have a pro- 
cession for the burut of Mahadeo Ji and to 
take this procession through the Muham- 
madan quarter of Sikandrabad. As this 
was a new thing, the Muhammadans object- 
ed to it and negotiations took place. No 
. agreement was reached. The Hindus took 
their procession into the Muhammadan 
quarter where they proceeded toattack Raza 
Khan in his own house and his mother. 
The Mohammadans came out to protect 
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these people and a fight took place. 

The defence story was the Hindu version 
of what -took place. It was that some 10 
days before the riot the people of Maha- 
watpur, who were Musalmans, proposed 
taking their tazias through the village of 
Sikandrabad.* The Hindus of Sikandrabad 
objected and applied to the authorities to 
issue orders that the tazias should be ` 
buried in Mahawatpur itself. This was 
some 10 days before the riot when the 
Hindus wanted to take their barat proses- 
sion through the Muhammadan quarter, 
Negotiations took place and the Moham- 
madan leaders agreed that 7 or 8 Hindus 
only should bring the singliasan from the 
temple through the Muhammadan quarter 
and that the big procession should then be 
formed outside the Muhammadan quarter. 
In. this matter however the Muhammadan 
leaders were treacherous, and, having got 
the 7 or 8 unarmed Hindus into the middle 
of the Muhammadan quarter, they called on 
the inhabitants to attack them, and it 
was then that the riot took place. The 
learned Sessions Judge has not believed 
either of the stories. He has come to the 
conclusion that the Hindus tried to take 
their procession, in full force and armed 
with lathis, through the Muhammadan 
quarter, and that the Muhammadans were 
resolved to prevent them and bar the 
way, and so the riot took place. I accept 
these findings of fact, and, indeed, Counsel 
for the appellants did not address his ar- 
gument as to the question of fact. What 
be said was that on these findings hig 
*clients had not broken the law.’ They were 
entitled to take a procession through the 
streets. Such aright does exist. That was 
decided as recently as 13th November 1924 
by the Privy Council in the “case Manzur 
dassan v. Muhammad Zaman (1). In that 
case the dictum of Turner, ©. J: in the case 
of Parthasaradi Ayyangar v. Chinnakrishna 
Ayyangar (2) was-quoted with approval: 

“Persons of whatever sect are entitled to 
conduct religious processions through pub- 
lic streets so that they de not interfere 
with the ordinary use of such streets by 
the public and subject to such directions 
as the Magistrates may lawfully give to 
prevent obStructions of the thoroughfare or 
breaches of the public peace.” - 

(1) 86 Ind. Cas. 236: 2 O. W. N. 56: (1925) A.I R. 
(P. O.) 36; 48 M. L. J. 23; 21 L; W. 239; 6 P. L. T. 115; 
23 A. L. J. 179; 27 Bom. L. R. 170; L. R. 6 A. (P, C.) 
34; 29 C. W. N. 486; 47 A. 151 (P.O) ` 

(2) 5 M. 304; 2 Ind, Dec, (x. 3.) 211, 


s 
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It is contended, however, for the prosecu- 
tion, and this is the view which was taken 
by the learned Sessions Judge that an 
assembly which proposes to take out a 
procession is unlawful if the members of 
the assembly know that there is another 
party which is bent on gpposing them, 
Tneir action then: comes under s. 141, cl. 
(4) “enforcing a right by means of criminal 
forco.” A ; 

The question is not one of fact but one 
of law. In the case Beaty v. Gillbanks (3) 
the facts were that the Salvation Army 
proposed to parade the streets with a band, 
flags and banners in a religious procession. 
A party who. were opposed to Salvation 


` Army proposed to obstruct this procession, - 


Two Justices of the Peace issued orders 
to ‘prevent ‘persons assembling in the 
public streets within the parish and the 
leader .of the Salvation Army Beaty was 
served with this notice. Nevertheless he 
took out the procession, ahd when the Police 
told him that he must .obey the notice, he 
refused to comply and marched on until 
he was arrested. The members of the Sal- 
vation Army used no violence, but the other 
party. did use violence, and there was a fight 
between the other party and the Police. 
On these facts it was held that the mem- 

, bers of the Salvation Army were not an 
unlawful assembly. because all that they 
wanted to do was to conduct religious pro- 
cession. It was said “Whathas happened here 
- is that an unlawful organization has assum- 
ed to itself the right to prevent the appel- 
lants and’others from lawfully assembling 
together, and the finding of the Justices 
amounts to this, that a man may be con- 

` victed for doing a lawful act if he knows 
that his doing it may cause another to do 
an unlawful act,” 

The Crimingl Law of England is notidgn- 
tical’ with the Penal Code. 1 think the ap- 
pellant Beaty wouldat least have been guilty 
under s. 188, Indian Penal Code, and that 
fact would probably have been sufficient 
to constitute the Salvation Army proces 
sion an unlawful assembly. But in. the 
present case there had been no order by 
one in authority prohibiting the Hindu 

` procession. ‘On the-other hand, in the 
English case, the members of the Salvation 
Army used no violence themselves, and had 
. no intention of using violence. I find, as 
‘a matter of fact, that the object of the 
3) Sa 9 Q. B. D. 308; 51 L. J. M. O. 11; 47 L. 
Fey 31 W. R. 275; 15 Oox O. ©. 138; 46 J. P. 
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Hindus was not so much to conduct a re- 
ligious procession, as to have a fight with 
the Muhammadans and they took lathis with 
them for this purpose. That is how I inter- 
pret the charge-sheet under which they were 
accused of taking out their procéssion by 
force. > ys . 
Iam not prepared to hold that the mere 
knowledge that areligious procession was 
going to be opposed by force is in all cases 
sufficient to constitute the members of the 
procession an unlawful assembly. Hach case 
must be decided onits own facts. Here, as 
I have said, I believe that the Hindus went 
out for the express purpose of having a 
fight and they have been rightly convicted, 
No argument was addressed to me as regards 
any particular appellant, and the grounds ' 
of appeal are not separate. It is enough 


‘to say that there is evidence that each of 


the appellants took part in the riot, and 
this_evidence was accepted by the Oourt 
of Trial, namely, the Judge and three out 
of four of the Assessors, in spite. of the 
fact that all these four Assessors are them- 
selves Hindus. 

I dismiss all the appeals. ` 

Z. K. Appeal dismissed. 





LAHORE HIGH COURT. : 
CRIMINAL Revision No. 657 or 1924, 
February 6, 1925. 

Present :—Mr. Justice Ffordè. 
BENARSI DAS— PETITIONER 


versus 
EMPEROR— RESPONDENT, 

Criminal Procedure Code (Act V of 1898), s. 439— 
Criminal trial—Remarks made in judgment against 
person who is not party to proceedings, legality of— 
Evidence, admissibility> of-+Duty of Magistrate— 
Revision—Interference by High Court. 

It isan elementary duty ofa Judge ina criminal 
case to exclude evidence which is not legally admis- 
sible. {p. 272, col. 1.] 

A Magistrate is not entitled to make observations in 
his judgment in a criminal case concerning a person 
who is not a party to the proceedings and who has had 
no opportunity of being heard, based upon material 
which is not admissible in evidence in that proceeding 
and which even if admissible would not justify the ob- 
servations. Such conduct on the part of a Magistrate 
amounts to an abuse of judicial privilege. Where-such 
reflections are made on the character of a person who 
is no party to the proceedings and who has not 
appeared as a witness, they cannot be allowed to stand 
on the record and must be expunged therefrom. [ibid.] 

Application in revision to have certain 
portions of the judgmentof the Magistrate, 
First Glass, Ambala, dated the 18th Feb- 


‘ruary 1924, upheld by the Sessions Judge, 


Ambala, dated the 21st March 1924 expunged, _ 
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Mr. Jagan Nath, for the Petitioner. 

Mr. Badri Das, for the Accused. 

JUDGMENT.—This is an application 
on behalf of Rai Bahadur Lala Benarsi Das 
for an order that certain remarks contained 
in the judgment of Chaudhri Sardar Khan, 
a Magistrate invested with First Class 
powers, delivered in a criminal case, be 
expunged. 

The facts giving rise to this petition 
are shortly as follows:—Pandit Shugan 
Chand, Head Clerk of the Cantonment Magis- 
trate’s Office, Ambala was prosecuted at the 
instance of Pandit Ram Kishan ‘under 
the provisions of s. 168 of the Indian 
Penal . Code. The section runs 
follows:—‘ Whoever, being a public ser- 
vant, and being legally bound, as such 
public servant, not to engage in trade, en- 
gages in trade, shall be punished with 
simple imprisonment for a term which may 
_ extend to one year, or with fine, or with 
both.” Itwas contended by-the prosecution 
that Pandit Shugan Chand was a public 
- servant, was legally bound as such public 
servant not to engage in trade and did in 
fact engage in trade. The learned Magis- 
trate, who tried the case, came to the 
conclusion that the accused had not been 
proved guilty of any offence. He consider- 
ed that, though the Head Clerk in the 
Cantonment Magistrate’s Office was a public 


servant within the statutory definition of © 


that term, he was not legally bound as such 
public servant not to engagein trade, and 
be further held that there was no definite 
proof that he had in fact engaged in trade, 
and upon these findings the accused was 
acquitted. 

Notcontent with deciding the issues which 
properly arose out of the charge which he 
had to try, the learned Magistrate proceeded 
in the concluding portion of his judgment 
to express strong opinions as to the motives 
which he considered had inspired the pro- 
secution. He declared that the accused was 
the victim ofa conspiracy on the part of 
the Managing Committee of the All-India 
Cantonment Associction. He stated that 
this body, of which the petitioner is the 
Vice-President, was anxious to have the 
accused dismissed from his post simply 
because its members had failed to have 
their own way withthe Cantonment Author- 
ities. Hefurther added thatthe columns 
ofa newspaper known as the Cantonment 
Advocate had been freely used by the 
petitioner and those associated with him to 
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injure the accused. He concluded his judg-. 
ment by stating that “the complaint is* 
based purely on malicious prosecution of 
the accused.” + These are the portions of 
the judgment which the petitioner asks to 
have capung d: An application for this 
purpose was made to the Sessions Judge of 
Ambala but was rejected. 

The learned Sessions Judge in the course 
of his judgment says: “Ordinarily I would’ 
be strongly disposed to forward the pro- 
ceedings to the High Oourt witha recom- 
mendation that these remarks against a 
person who was neither a party nor a 
witness should be expunged.” He then 
goes on to say that the article in the Can- 
tonment Advocate afforded justification for 
the adverse comments of the -Magistrate, 
and that it was essential in order to enable 
the Magistrate to properly weigh the pro- 
secution evidence toascertain how far the 
allegations of the accused against certain 
members of the association were justified. 
He further says that the petitioner by 
putting at the disposal of his association 
some of his private correspondence has 
himself invited criticism of his actions, and 
he concludes by stating “ that there is suffi- 
cient evidence on the record to justify 
the Magistrate in making the remarks 
which form the complaint of the present 
application.” 

It is urged by Mr. Jagan Nath, who ap- 
pears for the petitioner, that as his client 
was neither a witness in, nor a party to, 
the proceedings in question, the Court had 
no right to come to these conclusions—- 
highly prejudicial, as they are to his charac- 
ter, amounting as they do to a charge of 
serious misconduct if not cf criminal cone 
spircy—withont the petitioner having had 
an opportunity of being heard in his defence. 
Mr. Jagan Nath further c8ntends that the 
material upon which the strictures against 
the petitioner have been based is not legal 
evidence inthe case and should not have 
been admitted. He also contends that even 
if such material could legally be admittéd 
in evidence it does not justify the con- 
clusions based upon it. 

The principal material relied upon by the 
Magistrate for passing these strictures upon 
the petitioner consists of three letters 
written to the petitioner by the Cantonment 
Magistrate. These letters ‘deal almost ex- 
clusively with the writer's own affairs, 
though in two of them a passing reference 
is made to the Head Clerk, Shugan Obad, 
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- It is obvious. to any one with the most 

rudimentary knowledge of the Law of Evi- 
dence that these letters could not be made 
evidence by the prosecutign. 
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The ` writer - 


has not been called as a witness, and under ' 


no circumstancss could his letters be evi- 
dence in the proceedings against Shugan 
Chand. It was the duty of the Trial Magis- 
trate to refuse to admit these documents, 
but instead of doing so he has used them 
_ for the purpose of making an attack upon 
the recipient of the letters which is not 


warranted by anything contained in them. ` 


‘Similarly, the newspaper which has been 
admitted to the record, is not evidence 
“and should have been’ excluded by the 
“Magistrate. 

I can find no legal evidence upon the 
record warranting any of the strictures pass- 
ed by the Magistrate upon the ‘petitioner, 
and even if the documents upon which the 
Magistrate has relied for passing the stric- 

` tures had been properly admitted in evi- 
dence, he had no right to express himself 
as he did without giving the petitioner an 
opportunity to be heard in his.defence. I 
may point out that itis an elementary duty 
of a Judge in a criminal case to exclude evi- 
dence which is not legally admissible. The 
Trial Magistrate in the case before me has 
conspicuously failed in this duty. I am 
further of opinion that the observations of 
the Magistrate concerning the petitioner, 
made ina proceeding in which the petitioner 
had no opportunity of being heard, based 
“upon material which is not admissible in 
evidence fn those proceedings and which, 
even if admissible, would not justify the 
_ observations in question, amount to an 
abuse of judicial privilege. In view of the 
fact that the Magistrate was aware that a 
suit by Shugan Chand for damages for 
malicious progecution was pending, qr 


was intended to be instituted, there was - 


. an additional duty cast upon him in the 
interests of justice that he should say no- 
thing which might prejudice a fair trial of 
the suit. 


For the reasons I have given, I am of 
opinion that it would be a denial of justice 
to allow the reflection upon the character 
of the petitioner to stand, and I accordingly 
‘direct that the portion of th® judgment 
commencing -with the words “A perusal 
of the allegatitn in the Cantonment Advo- 

_eate down to the end of the judgment be 
. expunged,” with the exception of the words. 
4 Upon these facts I hold that.no case 
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under s. 168, Indian Penal Code, has been 
made out against the. accused whom I 
acquit,” and the words, “Ido not think he 
can be ordered to pay compensation under 
s. 250, Cr. P. ©.” The accused is present. 
Ram Kishan has not turnedup. Announced. 
Z. K. Revision accepted, 


LAHORE HIGH COURT. 

Ortminat Revision No. 1730 or 1924. 
March 138, 1925. 
Present:—Justice Sir Henry Scott- 
Smith, Kr. 
‘TAIZ MUHAMMAD— PETITIONER 
versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 436— 
Discharge, order of—Further enquiry, when can be 
directed. < 

Further enquiry should not be ordered in a case 
where an order of discharge has been passed after a 
full enquiry and after the recording of all the evidence 
produced by the complainant. 

Nasir-ud-din v. Abdul Aziz, 33 Ind.. Cas. 641; 20 P. 
W. k. Cr, 1916; 17 Or. L. J. 161, followed. 

Criminal revision from an order of the 
District Magistrate, Karnal, dated the 22nd 
November 1924. - 

Mr, Shamair Chand, for the Petitioner. 

Mr, Muhammad Rafi, for the Crown. 

Mr. H. D. Bhalla, tor the Complainant. 

JUDGMENT.—The District Magistrate 
has set aside the Magistrate's order dis- 
charging Faiz Muhammad in a case under 
s. 498, Indian Penal Code, on the ground 
that itis perverse. The order was passed 
after a full enquiry and the recording of 
all the evidence produced by the com- 
plaindnt Atra. There was no evidence of 
the actual abduction which was alleged 
to have taken place two months before the 
complaint was filed oneldth June 1924, 
The only. evidence, except that of Asa 
Ram, P. W.No, 6, which related to an event 
subsequent to the filing ofthe complaint, 
was in regard to Faiz Muhammmad having 
been caught committing adultery with 
Atra’s wife in an old school on llth June. 
This has been disbelieved by the Magis- 
trate for what I consider are sound 
reasons. Having regard to the authorities 
including the case reported as Nasir-ud- 
din v. Abdul Aziz (1) I hold that the Dis- 
trict Magistrate's order setting aside the 
order of ‘discharge was erroneous. | allow 
the revision and set aside the order in 
gu anon 

Revision allowed, 
d; 33 Ind, Gas: 641; 20 P, W., R. Or. 1916; 17 Or. L: 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second UIWIL ArrsaL No. 125-B or 1923. 

. April 14, 1925. 

Present :—Mr. Wadegaonkar, A. J. C. 
ONKARPRASAD M. G. NANDLAL— 
DerenDant No, 2—APPELLANT 

KEH _ versus 
BADRIDAS AND oraers—PLaINTIFFS 
l — RESPONDENTS. 

Evidence Act (I of 1872), s. 92—Lease—-Place for 
pdymént of rèùt not fixed—Oral agreement fixing 
place of payment, whether can be proved—Transfer of 
Property Act (IV of 1882), s. 108—Lease—Covenant 
for renewal —Assignment of lease—Assignee, whether 
can enforce covenant--Renewal dependent on observ- 
ance’ of * condittons—Breach, condoned, effect of— 
Assignee of lessor's interest, whether bound by cove- 
nant.. . 

In the absence of any- stipulation in a lease-deed 
fixing the place of payment of rent, it is open to one of 
the parties to the deed to show, without contravening 
the provisions of s. 92’of the Evidence’ Act, that ‘it was 
subsequently agreed orally ‘between the parties’ that 
ne an was to be paid ata particular’ place. [p. 274, 
col. 1, 

Where a:leage contains a condition that renewal of 
the:lease would be dependent upon the performance of 
certain covenants during the term. of the lease, that 
condition is-deemed to have been satisfied if there. is 
no subsisting breach at the time renewal is applied 
for although there may have been bréaches of cove- 
naats during the-term of the lease. [p. 274, col2; p. 
275,col. 1]. 

A covenant for renewal ofa lease. of land being a 
covenant running with the land, the assignee of the 
lessee is competent to enforce the’ covenant; and the 
covenant. may be enforced against a transferee of the 
lessor’s interest who takes with notice of the lease. [p. 
275, col. 1.}. 

Case-law discussed. 

Appeal against the judgment of the Addi- 
tional District’ Judge, Akola, dated the 22nd 
December 1922, in Civil Appeal No. 25 of 
1922. | 

Sir Dr. H. S. Gour and Mr. P. C. Dutt, for 
the ‘Appellant. 

Messrs. V. Bése, A. V. Khare, W. B. 
Pendharkar and P. N. Rudra, for the Re- 
spondents. 


JUDGMENT. —This appeal arises out 
of'a‘suit for specific performance of a con- 
tract for renewal of.a lease given by 
Laxmichand Jainarayan to the Hingoli 
Press Compay Limited. The lease was in 
respect' of a piece of land situated in the 
town of Akola and wasto run for 30 years 
from llth Novémber,. 1887. A deed’ of 

‘lease was actually executed by the lessor 
in favour of the lessee on 19th July, 1892 
(Ex. P-1). The rent payable was Rs. 75 
per annum and it was provided by cl. 2 
of the. deed of lease that it’ should be 
paid in advance for each year at the begin- 
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ning of that year, t.e., on the 1Ith November. 
In cl. 7 provision was made for renewal 
of the lease for afurther period of.30 years 
on the expiry of the term of the lease. 
That clause has been translated thus. 

“Tf the Company desires to take the said 
land on leage for a further period of 30 
years, it Should intimate Laxmichand 
Jainarayan at his Khamgaon shop by a 
notice its. desire to that effect as soon as 
the aforeseid period oflease for 30 years 
expires and if such notice is received and 


provided the Company has during the 30- 


` years acted as it ought to have done accord- 
ing tothe conditions in this agreement of 


lease, Laxmichand should execute a fresh ` 


agreement of lease for afurther period of 
30 years as desired by the Company, on the 
conditions of this agreement of lease.” 


In accordance with this condition Messrs. 
Bruel and. Company who were the managers 
of the Hingoli Press Company gave a notice 
on 9th February 1917 at Laxmichand’s 
Khamgaon shop intimating the desire of 
the Company to obtain a fresh lease for a 
further term of 30 years on the expiry of 
the old lease but as Laxmichand failed to 
execute a.fresh lease, the present suit was 
instituted on 13th November 1920. 


Laxmichand the original lessor died som- 
time before the institution of this suit and 
on his death, the site covered by the lease 
fell, on a ‘partition between the members 
of the joint family of which Laxmichand 
was the manager during his lifetime, to 
the share of defendant No. 1 who sold the 
said site to defendant No, 2 by a duly re- 

 gistered sale-deed, dated 13th October 1920 
(Ex. P-5). The Hingoli Press Company’s 
lease-hold rights in the site in dispute 
were also purchased by the plaintiffs under 
a sale-deed, dated 12th June 1920 (Ex. 

e 2-4) and hence plaintiffs prought this suit 
for renewal of the lease against the defend- 
ants. 

Defendants pleaded that payment of rent 
on the due date during the: term of the 
lease was a condition precedent to the re- 

‘newal of the lease and thajas the said con- 

dition had been broken by the lessee al- 
most every year after 1892-93 plaintiffs 
were not entitled to claim renewal of the 
lease. They further pleaded that as defend- 
ant No, 2 was a minorand as he had:pur- 
chased the site covered by the lease with-- 
out notice of the condition of renewal the 
said condition could not be enforced against 
him. 


tom 


"74 


Plaintiffs in reply pleaded that the under- 
standing between the lessor and the lessee 
-was that the rent for each year should be 
paid when the lessoror his agent would de- 
mand the same at Akola; that according to 
this arrangement, it was paid to the lessor 
when he or his agent came to,demand it at 
Akola; that, moreover, the fessor having 
accepted late payments of rent and con- 
‘doned the default, if any, it was not open 
to the defendant to plead such default as 
‘an answer to their (plaintifis’) claim for 
‘renewal of the lease. They urged that 
defendant No. 2 had purchased the site in 
dispute with full notice of the lease and 
the conditions contained therein and that 
he was, therefore, bound to renew the lease. 

Both the Courts below held that there 
‘was an understanding between the lessor 
and the lessee that rent should be paid 
at Akola when the lessor or somebody on 
his behalf went there from Khamgaon to 
demand it, that the late payment of rent 
by the lessee was due to failure on the part 
of the lessor to send his man to Akola to 
receive payment and that the lessee was 
not responsible for late payment. 
came tothe conclusion that there was no 
wilful breach of the condition of the lease 
on the part of the lessee and that plaint- 
iffs were consequently entitled to a renewal 
of the lease. Accordingly plaintiffs’ claim 
was decreed. Defendant No. 2 has now pre- 
ferred this appeal. 

It is urged on behalf of the appellants 
that the Courts below erred in admitting 
evidence to prove that rent was payable 
at Akola to the lessee. In my opinion there 
is no substance in this contention. The 
deed of lease does not mention the place 
fixed for payment of rent and it was open 
to the plaintiffs to show that it was sub- 
sequently agreed between the parties that 
rent was to be pald at Akola to the lessee. ° 
In doing so, they did not contravene the 
provisions ofs, 92 of the Evidence Act. 

As Akola was the place fixed for pay- 
ment of rent to the Iessee and as the lessee 

or his agent was absent from that place - 
when the rentf6r each year became due 
and rent was paid to him when he went there 
to receive it, the lessee is certainly not re- 
. sponsible for late payment of gent. He 
could not compel the lessor to go to-Akola 
on the due date each year for receiving rent. 
In short, late payments of rent were en- 
tirely due to the negligence of the lessor to 
send his man in time to Akola to receive 
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rent and not to any negligence on the 
part of the lessee. In this view of facts, the 
Courts below were fully justified in ‘holding 
that if there was any breach in the çon- 
dition of payment of rent, the lessee was 

not responsible for the breach. 

Moreover, rents though paid late were ac- 
cepted by the lessor without demur. By 
accepting rents willingly and without any 
protest, he condoned the breach and it is 
not now open to the defendants to rely up- 
on the brach so condoned in resisting 
plaintiffs’ claim for specitic perlormance. 

The cases relied upon by the learned 
Counsel for the appellant, viz., Minch v. 
Underwood (1), Bastin v. Bidwell (2) and 
Grevillee v. Parker (3) are clearly distingu- 
ishable from the present case. In all those 
cases it was found that the lessee had fail- 
ed to carry out certain covenants the per- 
formance of which was acondition precedent 
to the grant ot renewal of lease and the 
breaches whereof were subsisting at the 
time when renewal of the lease was appli- 
ed for. In those cases, it was not decided 
that delay in payment of rent though con- 
doned was sufficient to defeat the claim 
for renewal of the lease. The lease be- 
ore me contains no covenants (other than 
the one regarding punctual payment of, 
rent) the performance of which was a con- 
dition precedent to the grant of renewal of 
the lease. It is true thatthe condition in 
regard to punctual payment of rent was 
broken by the lessee but the lessor who 
was entitled to forfeit the lease for breach. 
thereof, waived his right in that respect 


and went on receiving payments of rent 


as if no breach‘had occurred. At the date 
on which’ renewal of the lease was appli- 
ed for, there was no subsisting breach, all 
the previous breaches having begn either 
waived or condoned. Under these circum- 
stances it is not open to the defendants 
to take advantage ofsuch condoned breaches 
to defeat plaintifis’ claim for renewal of 
the lease. 

“I may further point that where a lease 
contains a condition that renewal of the 
lease would be dependent upon the per-. 
formance of certain covenants during the, 
terms of the lease, that condition is deem- 
ed to have been satisfied if there is no sub- 


PRUE 2 on. D. 310; 45 L. J: Ch,’ 52%; - bt L. Te, 
779; 

(2) (1881) is Ch. D. 238; 44 L. T. 742, 
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sisting, breach at- the. time. renewal i is ap- 
plied 
breaches of covenants during tle term of 
thé lease. In this connection, “the following 
observations of “Mellish, L. J. ., in Finch v. 
Underwood (1) are apposite :— 

"“ Under the térms of the covenant in 
the present.case,.the lease isto be granted, 
only in case the éovenants and agreements 
on the.part of the tenants shall have been 
duly observed and performed, What does 
that. mean? I think. it does not mean’ 
that the tenants must have strictly observed 
and performed the covenants all through 
the term, for the expression is, ‘shall have 
been ` duly observed ; ` and I think that 
this is satisfied if they have been so observed 
and performed that there is no existing right 
of action under them at the time when the 
lease i is applied for.” 

‘The above observations have been cited 
with approval by Kay, J, in Bastin v. 
Bidwell (2) and in Ram Lal Dubey v. Secre- 
tary of State for India (+), also, it has heen 
held that where renewal is made condition- 
al on’.the observance of covenants in the 
lease by the lessee, the right of renewal is 
enforceable if at the time of renewal there 
is no subsisting breach of covenant. I ac- 
cordingly hold that the plaintiffs are entitled 
to claim specific performanceof the covenant 
regarding renewal of the lease as they have 
satisfactorily proved that there was no 
subsisting -breach of any of the conditions 
of the lease when renewal was applied 
for. 

It is next urged thatthe right to ask 
for renewal of “the lease was granted to 
the lessee alone under the lease in ques- 
tion and not to, his heirs. or assigns and 
that. consequently plaintiffs whoare assignees 
of the lessee are not entitled to ask 
for renewal of the lease. There is no sub- 
stance.in this contention. It has been held 
that the covenant for renewal of lease of 
land being a covenant running with the 


and, the assignee of. the lease-hold is per- , 


fectly competent to enforce its terms: Nava 
Kishore- Das.v. Madan Mohan Das (5), 
Secrétary of State v.. Forbes (6). I according- 
ly hold that plaintiffs are entitled toclaim 
renewal: of the lease though they are not 
the: original lessees but assignees of the 
lessee: “For the. same. reason, I hold that 
the” covenant ‘for’ renewal is enforceable 
us 51 Ind.'Cas.- 690; 29 O. L.-J. 314 


5) 69 Ind. Gas, 600; (1924) A. T R, “oy 346. 
(6) 17 Ind. Cas, 180; 16 O. L. J. 2 
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against defendant No. 2 who .is the repre- 
sentative-in-interest of the lessor and who 
purchased the site in dispute with full 
knowledge of the lease-hold rights of the 
lessee. There is aspecificmention of the 
lease in his sale-deed and he must be fixed 
with notice $f the contents of the lease. 
The fact that he is a minor makes no 
difference in his - liability arising under 
the terms of the lease. 

‘The decree appealed against is correct 
and I dismiss this appeal with costs. Costs 
in the Court below will be paid as ordered 
by the lower Appellate Court. 
 @& R. D. Appeal dismissed. 

Z. K. 


PATNA HIGH COURT, 
First Ctvru APPBAL No. 240 or 1921, 
December 10, 1924, 
Present:—Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice "Foster. i 
- JOGINDRA NARAYAN CHAUDHURI , 
—PLAINTIFF—APPELLANT 


versus 
CHINAI MUHAMMAD SIRCAR— 
DEFENDANT— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 89, 115— 
Principal and agent—Account, suit " for—Agreement 
executed by agent—Limitation, commencement of. ; 

A suit foran account by a principal against an 
agent is governed by Art. 89 of Sch. Í to the Limita- 
tion Act, notwithstanding that the liability of the 
agent is regulated by an agreement executed by him 
in favour of the principal. In such a case limitation 
will begin to run from the date on which the services 
of the agent were dispensed with, unless it is shown 
oo was made at some earlier date. [p. 277, 
col, 1. 

First appeal from a decision of the Sub- 
ordinate Judge, Purnea, dated the 27th 
April 1921. 

Mr. Lal Mohan Ganguly, for the Appellant, 


. JUDGMENT. 

Miller, C. J.—This is an appeal on bes 
half of the plaintiff from a decision of the 
Subordinate Judge of Puritea, dated the 
27th April 1921 dismissing the plaintiff's 
claim on the ground that it was time-barred 
under Art. 119 of the Limitation Act. The 
plaintiff hag appealed and contends that thé 
case is governed not by Art. 115 but by 
‘Arts. 88 and 89 of the Limitation Acf. . 

The facts shortly stated are that ‘thé 
plaintiff engaged the defendant as his agent 
to look after two villages and collect the 

6 3 
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rents rendering an account to the plaintiff. 
There were two written agreements in the 
case one relating to each of the mauezas. 
The first was executed in the year 1900 and 
the other one in the following year. The 
claim is for an account of tle collections 
made between the years 1412 and 1313 B. S. 
respectively for the two villages and the year 
1323 B. S. which later year would cover the 
period between the middle of April 1916 
and the middle of April 1917. The defend- ` 
ant was dismissed sometime in about Assin 
1324 that is, in September or October 1917. 
He has rendered no dccounts and the 
P arat suit was instituted on the 26th May 

© The learned Subordinate Judge before 
whom the case came for trial took the view 
that as the relations between the plaintiff 
and the defendant depended on a contract 
the case was governed by Art. 115. That 
Article provides for compensation for the 
breach of any contract, express or implied 
notin writing registered, and not herein 
spécifically provided for. The period of 
limitation is three years and the time from 
which the ‘period begins torun is the date 
when the contract is broken or where there 
are successive breaches when the breach 
in respect of which the suit is instituted 
occurs or when the breach is continuing 
when it ceases. The learned Judge in 
arriving at the conclusion that Art. 115 
applied ratherthan the earlier Article relied 
upon the cases of Jogesh Chandra v. Benode 
Lal Roy (4) and Easin Sarkar v. Barada 
Kishore Acharyya Chowdhury (2). With, 
regard to the former case a registered con- 
tract was relied upon as bringing the case 
not within Art, 115 of the Limitation Act 
but within Art. 116. Now Art. 116 is not an 
Article which like the one immediately 
preceding applies only to cases not special! 
provided for in other parts of the Schedule. 
It applies to compensation for the breach of 
a contract in writing registered -and it may 
well be that in a case of a registered con- ° 
tract that Article which gives six years as 
the period of Imitation is to be preferred to 
Art. 89 which limits the period to three years 
only. Whether that interpretation of the 
Act isright or wrong we are net concerned 
with itin the present appeal. The ques- 
tion for determination here is whether Art. 
115 whith relates to a contract not in 
writing registeréd, not specially provided for 

41) 5 Ind. Cas. 59; 14 O. W. N. 122, 
(2) ö Jnd, Cas, 186; 11 C. L, J. 48, 
. e 
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in other parts of the Schedule is to be given 
preference to Art. 85 and Art. 89 where thie’ 
suit clearly falls within those Articles. The . 
first of the cases, therefore, relied upon by 
the learned Subordinate Judge does not’ 
appear to me to be any authority for the 
view which he appears to have, taken in 
this case. It is true that in that case thére: 
is a dictum to the effect that where therë 
is a definite-contract to account atthe end’ 
of the year the proper Article’ would be Art. 
115 as the’ contract would’ be broken ‘by the 
failure of the agént toaccount’at the eid 
of each year but’ it must be noted that in 
that case the contract was in writing’ and 
registered, and the Article which was ‘applid 
was Art. 116. The aictum td which 1 have 
referred was based apparently upon thé 
ease of Mati Lal Bose v. Amin ‘Chand Chat- 
topadhay (3), a case in which again’ there 
was a dictum to the effect that Art. 115 
would override the provisions of Art. 89 
where both were applicable. This, however, 
was merely a dictum because thé questioii 
in dispute ih that case related'to the effect 
of Art. 116 upon the earlier Article; namely, 
Art.89 and it was not necessary for the 
Court in that case to consider what the effect 
would be in a case coming under the 
Article, 

In the other case reliéd upon by the 
learned Judge, namely, Hasin Sarkar v. 
Barada Kishore Acharyya Chowdhury (2) 
again it was proved that there had been'a 
demand and a refusal to render an account 
more than three years before the suit was 
brought’and, thérefore, it. was of no momént 
whether Art. 89° or Art, 115 was applied. It 
was not necessary, therefore, in ‘that: casé tö 
cousider the question under ‘which! of: these 
Articles the suitcamié. The matter, how- 
ever, has been considered by otHer decisiotis 
in the Calcutta High ‘Court and I need' only 
refer to thatof Shib Chandra: Roy v. Chandra 
Narain Mukerjee (4). That, was a‘ suit Dy 
a principal against his agent for an‘accotin 
and for recovery of money from him that 

might be found due, It was held’ there 
that it’ was a suit for moveable propérty 
received by the agent on behalf of the 
prijcipal and not ‘accounted for and “was 
governed by Art. 89 of the: Schedule to thè 
Limitation, Act. The learned Judges’ there 
pointed out that the cases to whieh I have 
already referred‘déalt merely with Art. 116 
and were no oan for the proposition 

(3) 1 0.L.J.2 

32 ©, 719; LG, L. J. 282. } 
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that Art, 115 would override Art. 89 and in 
fhe result they found that .Art-89` was the 
Proper-Article to apply. in such cases. Jf 
that is. the proper Article to apply in thè 
presént case and,in my opinion, it undoubt- 
edly is, then it would appear that the 
present suit is not. barred’. by limitation. 
_ ‘Phe learned Judge seemed to think thatit 
was barred upon the allegations -in the 
plaint and without taking any evidence he 
decided the suit against the plaintiff. He 
seers to have relied upon -certain’ allega- 
tions in para. 4 of the plaint which states 
-that “Notwithstanding the fact that: he was 
‘vepeatédly asked,.to: submit’ collection and 
nikas (adjustment). papers he did not .do so 
mor is he inclined to submit them. There 
forein Asin, 1324 of the Bangla year, the 
plaintiff dispensed with his services in con- 
nection with the collection and realisation 
of ‘the said “mauzas.” The learned Judge 
‘seéms to, have, assumed; that these repeated 
applications were ‘applications made ‘at the 
wend ofeach financial year, or that they 
“Were at all events at some period anterior 
to, the. time.when the last. collections were 
made and certainly’ anterior to ‘three vears 
‘fromthe time when the plaintiff brought his 
Suit. There is nothing, however, in the 
wplaint, to indicate that any demand, was 
„made more {han three years before the.be- 
osifning of this.suit. The suit. was brought 
within three. years from the date when the 
defendant's ,seryices. terminated. There- 
„tore. the suit is, prima facie in time, unless 
it can ,bé ghown that some demand was 
“made before that date with regard ‘to all 
_or,,some,of the sums.due for, the years ine 
xguestion and’ that’ that demand .was re- 
‘fuged. That is a, question of fact which 
will haye. to be gone into at the trial and, 
in my,opinion, there is nothing in the plaint 


‘from {which any such inference can be e, 


drawn. The appéal’‘is allowéd, thé’ deci- 
sion ofthe preliminary point arrived at by 
“fhe-Tiial Court is set.aside andthe caseis 
remanded under O. XLI, r. 23.0f the C. P. Q 
“to the: Trial Court. fordecisjon. of the. other 
isaues in. the case. ; 
„Foster, J.—I agree. 
ZKU 


Case remanded. 
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. He. took no further 
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CALCUTTA HIGH COURT. 
APPLICATION For ADMISSION’ óF APPEAL IN 
-Byrr No. 973 or 1913; 
ae Angnst 13, 1924, 
“Present:—Sir Lanclot Sanderson Kr., 
Chief Justice. and Justice Sir Hugh 
2 “ Walmsley. Kr i 
KAMRUDDIN HYDER—DERENDANT— 
© ÅPPELLANT 0 0 
VETSUS 
M. N. MITTER~Ptattirr—Resronvent, 
Limitation Act (TX of 1908), ss. 5, 12—Appeahk filed 
beyond time—Extension of limitation—Suficient cause 
— Time requisite for obtaining copy, what is—Duty of 
appellant. M4 oes 
In determining what is the requisite time for ob- 
taining a copy of a judgment or decree referred to in 
8. 12 of the Limitation Act, the conduct of the appel- 
lant must be considered, and no period can be rogard- ' 
ed as requisite under the section which need not have 
elapsed if the appellant had 'täken reasonable and pro- 
per steps to obtain a copy of the decree or ‘order. {p. 
278, col, L] : ; 
Where a person desires to appeal against an order 
he must take reasonable and proper steps to obtain a 
copy of the ordér. Even’ where he makes an applica- 
tion for a copyof.the order, if it is found that tle other 
side is not taking any steps to get the order drawn up, 
it is his duty to take steps to get the order, drawn u 
r hat an office copy may. be supplied to him 
and’ thathe may file it with his memorandum ‘of 
appeal. [p. 278, co} 2] > | ; 
Before the provisions of s. 5 of the Limitation, Act 
can be applied, the appellant must satisty the Court 
that he had sufficient cause for not’ filing the appeal 
within the specified period. [ibid] ` an i 
Mr. S. N. Bhuttacharyee, for the Appellant, 
Mr. S. N. Banerji, for the Respondent.’ 
JUDGMENT. 
Sanderson, ©, J.—This is an ap-. 
plication for leave to file a memorandum 


.of appeal ‘which was ‘rejected “by the office 


on the 6th of August in this year, 

It appears that the judgment against 
which itis desired to appeal was deliver- 
ed onthe 13th of May 1924, and on the 


-16th the appellant who was one of the 


defendants, sent a requisition to the 
office of this Court for acopyof the order, 
steps until towards 


the end ofJune. It appears that on the 


‘13th of June a requisition by the respond- 


ent was.made for the drawing up of the 
order; that order was settled on the 25th 
of June 1924 and according to the learned 


-Counsel’s statementit appears that the 
. appellant was present at the settlement of 


the orde® on the 25th of June. .On the 
4th of July the order was signed by the 
learned Judge and it was filed on the 5th 


‘of July. On the 26th of July the stamps 


which were required for obtaining , the 
office copy were putin by the appellant 


+ 
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It is alleged that the appellant did not get 
information as to the number of folios in 
respect of which the stamps were requir- 
ed until the 25th of July the day before 
the stamps were actually supplied. 

The ground upon which thé office refu- 
sed to receive the appeal was that the re- 
quisition for the drawing up of the order 
had not been made within 20 days from 
the date of the order. 

The time for appeal specified by the 
Limitation Act was twenty days from the 
13th of May 1924, which time expired early 
inJune. But the appellant relied upon 
s. 12, sub-s. (2) of the Limitation Act which 
provides as follows: “In computing the 
period of limitation prescribed for an 
appeal . . the day on which the judg- 
ment complained of was pronounced, and 
the time requisite for obtaining a copy of 
the. . . order appealed from. |. .. 
shall be excluded,” The learned Counsel 
‘has argued that inasmuch as the appel- 
lant made a requisition for a copy of the 
order on the 16th of May 1924 the whole 

` of the period from the 16th of May until 
the time when the appellant obtained the 
offize copy of the order ought to be ex- 
cluded in computing the period oflimitation. 
I cannot accept that argument. 

The principle upon which these cases 
are to be decided cannot be better stated 
than in a passage in Lord Buckmaster's 

` judgment in the case of Pramatha Nath 
Foy v. Lee (1) the passage heing at page 
1003* which is as folllows: “The learned 


Judges inthe Appeal Court have held that 
in determining what is the requisite time - 


referred to in s. 12, sub-s. (2), of the 
Limitation Act the conduct of the appel- 
lant must be. considered, and their Lord- 


ships think that in so determining they, 


have rightly regarded the statutory pro- 
vision. In their Lordships’ opinion, no 
:period canbe regarded as requisite under 
-the Act, which need not have elapsed if 
‘the appellant had taken reasonable and 
: proper steps to,obtain a copy of the decree 
:or order.” 

In the present case, as I have already 
‘mentioned, the appellantappliedfor a copy 
of the order on the 16th of Maf. At that 


- time the order was not drawn up but the 

(1) 68 Ind. Cas. 900; 49°C. 999; 49 I. A. 507: 31 M L. 

T. 193: 37 C L. 7. 86; 21 A. L. J. 118; 27 ©. W. N. 156: 

~ 43 M. L. J. 765; (1923) A. T R. (P. C.) 352; 4 U, P I 

` R. (P 0) 103; 18 L. W. 156; (1923) M. W.N. 526 
. {P..0). 
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appellant had the opportunity of applying 
for the order being drawn up if -the party 
in whose favour the order had been made 
did not apply within four days from the 
date of the order so that at any time after 
the 17th or the 18th of May the appel- 
lant could have applied to the. office for 
the drawing up of the order. He,’ made 
no such application and, as I have already 
mentioned, it was the respondent; who 
applied for the drawing up of .the order 
on the 13th of June 1924 which was the 
last day of the month which is. allowed 
a Ch. XXVI, r., 27 of the High Court 

uies, . n’ 


Now, the explanation if it can be called 
an explanation, which has been given is , 
that the appellant thought that therespond- - 
ent would take steps to get the order drawn 
up and thatconsequently he need not take 
any steps to. do so himself. That argu- 
ment has been presented in other cases 
similar to this and it has always been 
rejected and must be rejected again to-day, 
If the appellant desires to appeal he must 
take “reasonable and proper steps to obtain 
a copy of the order”. Even though he 
has made an -application for a copy of the 
order if it is found that the other side is 
not taking any steps to get the order 


drawn up, it is his duty to take steps to 


get the order drawn up in order that an 
office copy may be supplied to the appel- 
lant which, it must be remembered, ‘he 
has. to file with his memorandum of 
appeal, i Be a 

Consequently, in this case, in my judg- 
ment, time has elapsed which need’ hot have 
elapsed if the appellant had taken reason- 


‘able and proper steps to get ‘thd order 


drawn up and to obtain an office copy. 
Consequently, the appeal is out of time, 


Then the learned Counsel -relied upon 
s. 5of the Limitation Act, and applied to 


this Court to use the discretion which 


is conferred upon it unders.5. Itis to 
be remembered, however, that before the 
provisions of that section can, be applied 
the appellant must satisfy the Court that 
he had sufficient cause for not filing the 
appeal within the specified period. I have 
already stated that the only explanation 
for the delay which the learned Counsel 
has given on behalf of his client cannot 
be accepted, In my judgment hehas not 
shown any sufficient cause for not filing 
the appeal in time, 


[89 I. ©. 19251 
For these reasons in my judgment this 
“application must be dismissed with. costs. 


Walmsley, 7 .—I agree. 
Z. K, í -Application dismissed. 





LAHORE HIGH COURT. 
Crvin Revision No. 56 or 1924. 
“ February 26, 1925. 
Present:—Justice Sir Henry Scott-Smith, 
Kr., and Mr. Justice Martineau. 
NANAK CHAND-MUKANDI LAL— 
PLAINTIFF—PETITIONER 


versus 
EAST INDIAN RAILW AY—DEFENDANT 


— RESPONDENT. 

Parties to suit—-Suit against Railway Company— 
Defendant described as Agent, Railway Company—Mis- 
description—Amendment after expiry of limitation, 
effect of. 

A suit was instituted against the Agent, East Indian 
Railway, but the plaint showed that the plaintiff's 
claim was against the East Indian Railway Adminis- 
tration as a Company and not against the Agent 
personally. The special attorney of the East Indian 
Railway filed written pleas on behalf of the Railway 
and no objectian was therein taken to the description 
of the defendant. After the expiry of limitation for 
the suit plaintiff applied for leave to amend the 
description of the defendant in the plaint, and on 
leave being given the defendant was described as “the 
East Indian Railway Administration, through the 
Agent”. After the amendment the suit was dismissed 
as barred by time on the ground that it was instituted 
against the Railway Company after the expiry of the 
period of limitation: * . 

Held, that the description of the defendant as the 
Agent, Hast Indian Railway, was only a misdescrip- 
tion,and that the suit was substantially against the 
Railway Company and had been so understood’ by ite 
and that, therefore, it could not be said that the suit 
was instituted agiinst the Company on the date of 
amendment. |p. 280, col. 2.] 

Saraspur Manufacturing Co., Lid. v. B. B. and C. I. 
Railway Co., 73 Ind. Cas. 1027; 47 B. 785; 25 Bom. L. 
R. 513; (1923) A. I. R. (B.) 452, relied on. 


Application for revision of an. order 01” 


the Judge, Small Cause Court, Ambala, 
dated the. 8th October 1923. 

Mr. Obedulia, for the Petitioner. 

Sardar Dalip Singh, (Government Advé- 
cate), for the Respondent. 

JUDGMENT.—This is an application 
for revision of the order of the Judge, 
Small Cause Court, . Ambala, dismissing 
the plaintiffs suit for damages against the 
East Indian Railway on the ground that 
“it is barred by limitation. The suit was 
„instituted on the 14th. of February 1922, 
the defendants originally impleaded being 
‘as follows:— 

1. The Agent, N.-W, R., Lahore, 
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2. The Agent, E. I. R., Calcutta, - 

3. The Secrétary of State for. India in. 
Council. 

On the 19th of April 1922 the special 
attorney of the “Hast Indian Railway 
applied toghave ex parte proceedings set 
aside and on the 15th of May 1922 filed 
written pleas on behalf of the Railway. In 
these pleas no objection was taken to the 
description of the defendant and it is quite 
clear that the special attorney for the, Hast 
Indian Railway considered that the Rail- 
way itself was the defendant and not the 
Agent personally. On the 2nd of June 
1922 the names of defendants Nos. 1 and 3 
were struck out and the case proceeded 
against defendant No. 2 only. On the 27th 
of October 1922 arguments were heard 
and on the 17th of November a fresh issue 
was added. On the 18th of June 1923 
plaintiff's Counsel asked for permission to 
amend the description of defendant No. 2 
and the description was amended as fol- 
lows: “The Agent, Hast Indian Railway, 
Calcutta,” being altered into “East Indian 
Railway ‘Administration, through the Agent, 
Calcutta.” This amendment was made after 
the expiration of the period of limitation 
for bringing a suit against the Railway. _ 

The Judge, Small Cause Court, follow- 
ing the case of Sinehi Ram- Bihari Lall v. 
Agent, East Indian Railway Co. (1) has 
held that the suit is time barred as the 
East Indian Railway was no party to ib 
until the date on which: the amendment 
above-mentioned was made. "That was a 
decision by a Single Judge who remarked 
as follows:— f 

“In law the Company is not a defendant 
to the suit and is not before the Court as 
defendant. The frame of the suit can only 
be amended by substituting the Company 
as defendantin place of the Agent, and it 
is a well-recognised principle that, however 
liberal the Court may be in allowing 
amendments in the interests of justice, an 
amendment will not be allowed which 
would prejudice the rights of the opposite 
party existing at the ‘date when the pro- 
posed amendment is to be made. At this 
stage the Hast Indian Railway Company 
has acqwired.a right by virtue of the 
Statute of Limitation and this right should 
not be prejudiced by any, amendment at 
this stage.” . 

Counsel for the petitioner relies upon the 


a 


(1) 64 Ind. Cas. 125; 2 P, L, T. 679, 
e 
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case of Saraspur Manufacturing Co., Ltd. 
v. B. B. and C. I. Railway Co. (2) in which 
‘the above decision of the Judge of the 
Patna High Court was dissented from. 
That was a case against the B. B. & C.I. 
Railway Co., to recover damages for loss 
of goods. The defendant was @escribed in 
the plaint as follows: “The Agent B. B. 
& 0. I Railway Co.” It was held that 
there was only a misdescription in the title 
of the Railway Company and that the 
plaintiff should in the circumstances be 
given leave to amend the title by omitting 
the words “the Agent” Macleod, ©. J., in 
discussing the Patna ruling stated as fol- 
lows:— 

“With all due respect I cannot agree 
with this reasoning. It seems to me in 
the interests of justice that if it can be said 
that-there has been a misdescription of a 
party in the title of a plaint the necessary 
amendment ought to be allowed, if other- 
wise the rights of the parties would be 
prejudiced. If the defendant Company 
could be considered as having had no 
notice that these suits had been brought 
against it by the plaintiffs, then undonb- 
tedly limitation would be considered as 
running up to the date when the defend- 
ant Company had notice of the claims by 
being made a party to the suits. In my 
opinion, the fact that the word ‘Agent’ 
preceded the name-of the Railway Com- 
pany in the description of the defendant 
amounted merely to a misdescription.” 

The point again came before a Division 
Bench of thé Patna High Court in the case 


of Hast Indian Railway Company v. Ram 9 


Lakhan Ram (3) where the previous deci- 
sion of the Single Judge in Sinehi Ram- 
Bihari Lal v. Agent, East Indian Railway 
Co. (1) was referred to and approved and 
the case .of Saraspur Manufacturing Co, 


Lid. v. B. B. & C. I. Railway Co. (2) was 


distinguished. The distinction drawn was 
that in the Bombay case, though the title 
of the defendant was entered in the plaint 
asthe Agent B. B. & C.I. Railway Com- 
pany, Ltd., the prayer was that the defend- 
re Company should pay the amount sued 
or. 

Now in the present case though the final 
prayer in the plaint was that a tlecree be 
passed in ee plaintiff against 

(2) 73 Ind, Cas. 10245. 785; 25 Bom. L. R. 513; 
(1923) A. I. R. (B.) 452. 

(3) 78 Ind. Cas. 312; 3 Pat. 230; (1924) Pat. 9; (1925) 
A. I. R. (Pat ) 37; 6 P. L. T. 415, i 
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the defendants or such of them as might 
be found ljable, still ,in para, 3 it was 
distinctly stated that either the. Bast Indian 
Railway Administration as the booking 
line or the North-Western Railway 
Administration as the Railway which 
delivered the consignment to the plaint- 
iff or both of them are legally respon- 
sible as bailee of -the goods to com- 
pensate the plaintiff for the, loss, suffered. 
A reading of the plaint, therefore, clearly 
shows that the plaintiff's claim was against 
the East Indian Railway Administration as 
a Company and: not against the Agent 
personally. Ifit was against the Agent at 
all it was against him as representing the 
Company. It is also clear by the action 
of Mr, McReddie, special attorney, East 
Indian Railway Co., that the latter „was 
substantially on the record, had notice, of 
the claim, and pleaded thereto. Under 
these circumstances we are of opinion that 
the present case is very similar to that of 
Saraspur Manufacturing Co., Ltd. v. B. B. 
& C.T. Railway Co. (1), and we agree with 
the decision of the Bombay High Court. 
We, therefore, allow the revision and 
setting aside the order of the Judge, Small 
Cause Court, remand the case to him for 
decision on the merits. 
Z. K. Revision accepted, 


ed 


PATNA HIGH COURT. 

In the matter of an application for 

substitution in SECOND Cives APPEAL No. 932 
or 1922. ; 
December 19, 1924. 
Present:—Justice Sir Jwala Prasad, KT., 
and Mr. Justice Adami, 
SHIB DUTTA SINGH— PETITIONER 
Versus. 

Sheikh KARIM BAKHSH—Opposite Parry. 

Civil Procedure Code (Act V of 1908), O. XXII, r. 4 
—Appeal—Death of respondent—Applieation for sub- 
stitution of some heirs of deceased—Application for 
substitution of other heirs after expiry of limitation, 
effect of—Abatement. 

On the death ofa respondent the appellant made a 
bona fide application for snbstitution of only two,of 
the heirs of the deceased respondent on the record in 
place of the deceased as -he had no knowledge of the 
existence of any other heirs. This application was 
made within limitation. After the expiry of the period 
of limitation for an application for substitution the 
appellant came to know of the existence of other heits 


[89 I. ©. 1925] 


them on the record : 

“Held, 4 ) that an application for substitution having 
“been ma 
` C; P. C. the appeal could not abate ; 

+2) that the. application to bring the other heirs of 

- the deceased onthe record amounted , only to an 
addition of the names of the other heirs in the cate- 
gory.of the respondents and ‘that on this application 
no,question,of limitation or abatement arose ; 

Ram Anuj ‘Sewak Singh v. Hingu Lal, 3A, 517;.2 
Ind, Dec. (x. s.) 268, Krishnaji ‘Janardan v. Murr- 
arrav, 12 Bom. 48; 6 Ind. Dec. (N. 8.) 518 and Kadir 
Mohideen Mar akkayar v. Muthukrishna Ayyar,.26'M. 
230; 12.M. L. J. 368, relied on. 

Ghamandi Lal v. "Amir Begam, 16 A. 211; A. W. N. 
(1894) 22; 8 Ind. Dec. (x. s,) 136, Haidar’ Husain v. 
Abdul Ahad, $ò A. 117: 5 A: L. J. 02; A. W. N, (1908) 

41; 3M. L. T; 207 and ‘Bai Full v. ‘Adesang, 26.B. 203: 
3 Bom, L. R. 736, ‘distinguished. 

(3) that. even if. there had been an abatement the 
appellant: was entitled in the circumstances of the 
‘oàse to have-the abatement set aside and to have the 
names.of the fresh heirs added on the. record. 


Mr. Abani Bushan Mukerji, for. the Peti-. 


tioner. 
Mr. Sailendranath Palit, for the aac 
‘Party. 


_JUDGMENT.—It is clear upon the 
sworn -petition, of the appellant that he bona 
fide made an application for.substitution of 
only two heirs of the deceased respondent 
No. 1 because he had no knowledge of the 
existence of the other two heirs, and after 
that.when he came to know of their exist- 
sence he made diligent inquiry and put in 
his application. Therefore, there can be no 
doubt.as to the bona fides and the applica- 
tion is within time from the date, of know- 
-ledge of the appellant. In this view the 
-application should be granted, and the two 
daughters of respondent No.1 mentioned 
above be also made respondents along with 
the other two heirs already brought on the 
record. 

„An objection has been taken hy the 
learned Vakil on-behalf of the respondent 
that the appeal had already abated so far as 
the heirs of respondent No. 1 now, sought 
to, be brought on the record are concerned, 


and that the present application for bring- 


ing them on the record is barred by limita- 
tion. Upon this view there is divergence 
of-opinion. Personally speaking we are, of 
opinion that the appeal inthe present case 


did. not, abate, inasmuch, as, an, application . 


for bringing upon the. record some. ,of the 


sheirs of the deceased. respondent No, ‘1 was... 


already made within time. Rule 4 -of 
O. XXII, el. (3), directs that the appeal shall 
abate where within the time limited by 
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of the deceased and put in an. application to bring. 


e..under ‘sub-r. (3), of r..4, of O. XXIL-of the - 
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law no application is,made under sub-r. 

(1). Here an application, as already observ- 

ed, was made within time. Therefore, the 

appeal did not abate as against the deceas- 

ed respondent. The respondent No. 1 

having died the appeal could abate only if 

it was not coMtinued against his representa- 
tive by an application made within time, 
and the moment the application was made 
within time the appeal was saved from 
abatement. The bringing on the record 
subsequently of the other heirs’ of the sde- 
ceased will be simply an addition of the 
names in the category of respondents, This 
view is supported by the cases of Ram Anuj 

Sewak Singh v. Hingu Lal (1) and Krishnaji 

Janardan v. Murrarrav (2). Some support 

is also lent to this view by the decision in 

the case of Kadir Mohideen Marakkayar v.. 

Muthukrishna Ayyar (3). The other cases, 

however, are not exactly onthe point. The 

cases relied upon onthe other side, namely, 

Ghamandi Lal v. Amir Begam (4), Haidar 

| Husain v.. Abdul Ahad (5) and Bai Full v. 
Adesang (6) are not on all fours with the 
present case... 

Even if there was abatement in the pre- 
sent case, the appellant is entitled, upon 
the- facts clearly set forth in his sworn peti- 
tion and not controverted by any counter- 
affidavit, to have the abatement set aside 
and. to have the names of the fresh’ heirs 
added on the record. No doubt, in his ap- 
plication the appellant has prayed for sub- 
stitution andaddition of the daughters of 
the deceased respondent No. 1 as heirs in 
his place and has not clearly, asked for sett- 

*ingaside the abatement; but reading the 
‘whole application and the prayer, the ap-. 
plication can reasonably be construed as 
an, application for setting aside the. abate: 
ment and for substitution. 

e The application is, therefore, granted, 
Let the heirs proposed be brought, on the 
record,as respondents in place of ‘the deceas- 
ed respondent No. 1. Inthe circumstances 
of the case there will be no order as to costs. 


Z. K. Application granted. 

(1) 3 A. 517; 2 Ind. Dee. (N. s.) 268. 

(2) 12 B. 43; 6 Ind. Dec. (xN. s.) 518. 

(3) 26 M. 230; 12 M. L. J. 63. i 

(4) 16 A-211; „A. W. N. (1894) 22; 8 Ind. Dec. íx, s. 
136. 

(5) 30 A. MT; 5 A. L. J. 62; A: W.N. (1908) 4i; 3 M, 
.L. T. 207, 

(6). 23-B. 203; 3 Bom. L. FESS. 
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OUDH JUDICIAL COMMIS- 
~ SIONER’S COURT.. 
Second CIVIL APPrAL No. 116 or 1924. 
March 26, 1925. 

Present:—Mr Wazir Hasan, A. J. C. 
ALI MOHAMMAD SHAH gnp ANOTHER 
—DsFENDANTS—APFPELLANTS 
tersus 4 
GAURI SHANKAR LAL AND OTHEkS— ` 

PLAINTIFFS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judieata—-Subject-matter of suits, identity of, whether 
necessary. 

For the application of the principle of res judicata 
it ig not necessary that the subject-matter, in the sense 
of the property involved, in the two suits should be 
the same. 

Raja of Pittapur v. Buchi Sitayya, 12 I. A. 16; 8 M, 
219; 4 Sar. P. C. J. 598; 9 Ind. Jur. 121; 3 Ind. Dec. 
(N. 3.) 152 (P. C.) and Ram Das v. Bhagwan Kunwar, 
88 Ind. Cas. 985; 2 O. W. N. 292; 12 O. L. J. 248; (1925) 
A. I. R. (0.) 300, referred to. 

Second appeal against a decree of the 
Additional Sub Judge, Fyzabad, dated the 
12th December 1923, upholding that of the 


Munsif. Akbarpur, District Fyzabad, ce 


the 20th April 1923. 
Mr. S. M. Ahmad, for the Appellants. 
Mr. H D. Chandra, for the Respondents. 


JUDGMENT.—This is the defendant’s 
appeal. The suit, out of which it arises, 
was brought by the plaintiffs-respondents 
inthe Court of the Munsif of Akbarpur for 
the recovery of Rs. 5 as one-fourth price 
of mango produce of grove No. 349 situate 
in village Dandwa, Pargana Surhurpur, Dis- 
trict Fyzabad. 

The plaintiffs are admittedly the zemin- 


dars of the village and the grove in question, 


is possessed bv the defendants as grove- 
holders. The plaintiffs claim hag chaharum 
on the basis of the custom prevailing in 
the village that the holders of the groves are 
liable fo pay ong-fourth of the produce of 
the fruits to the zemindars. 
succeeded in both the lower Courts. 

One of the pleas in defence was that the 
suit was barred by the rule of res judicata. 
This plea has been rejected by the Courts 
below. The ground on which the decision 
of the Court helow in respect of this plea 
is based is that the subject-matter of the 
former suit was not the same’ as the subject- 
matter of the present suit. As an abstract 
proposition this ground is obviously un- 
sound, For thg application of the principle 
of res judicata it is not necessary that the 
subject-matter in the sense of the property 
involved in the two suits should be the 
same, This was pointed out by their Lord- 
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ships of the Privy Council so far back as 
the year 1885 in the case of Raja of, Pittapur 


- v. Buchi Sitayya (1) and recently in. the 


judgment of the learned Judicial Commis- 
sioner in the case of Ram Das v, Bhagwan 
Kunwar (2). 
- lregret to say that in deciding the issue 
relating to the plea of res judicata the 
Courts below do not appear to me to have 
acted with sufficient propriety and caré 
which they are bound to exercise in the 
decision of the case. The documents on 
which the defendants relied in respect of 
the plea under consideration are somewhat 
mutilated and fresh copies are not available 
for the reason that the original record has 
been weeded as it has transpired on an 


_inquiry made by me. But mutilated though 


they are, itis not impossible, if sufficient 

attention is brought to bear on them, to 
discover what they are. Exhibits A-17 and 
A-18 are certified copies of a judgment 
passed by the Court of first instance in the 
previous suit and Ex. 13 is the decree of 
the Court of first instance in that suit, 

Exhibit A-15 is the decree of the Court of 
Appeal in the same suit. It is admitted 
that the parties to the litigation of 1880-1881 

to which these documents relate, were the 
predecessors-in-interest of the parties to the 
present suit respectively. A careful perusal 
of these documents proves that the claim 
of the then plaintiffs was to recover haq 
chaharum in respect of the produce of grove 
No. 193. This is the same grove which is 
now in question. The claim failed. The 
defence raised in that ‘suit was, as it is now, 
that the then defendants were not liable to 
pay the haq chaharum dues. This defence. 
was adjudicated upon byethe Court of first 
instance and upheld with the result that 
the suit was dismissed. The decree of the 
Court of first instance was affirmed on 
appeal. On these grounds [am of opinion 
that the plea of res judicata now raised 
succeeds, 

e The result is that the appeal is Stowe: 

the decrees of the Court below are set aside 
and the plaintiffs’ suit is dismissed with 

costs throughout. 


is 2 “Appeal allowed.” 


d; LA. 16: 8 M. a aa aaa 9 Tnd. 
Jus 121; 3 Ind. Dec. (x-s.) 


2 (P. ©). 
(2) 88 Ind. Cas. 985; 2 O. W. N. 292: 12 0. L. J 248; 
(1925) A. L R. (O) 399. 


_ [B91. O. 1925] 
- NAGPUR.JUDICIAL COMMIS- 
$°. + SIONER’S COURT. 
First Civin APPRAL No. 41-B or 1924. 
d =- April 15, 1925. 
Ja Preserit:—Mr. Wadegaonkar, A. J. ©. 
AMBADAS-—DEFENDANT— APPELLANT 
eee 7 VETSUS 
reu KASABAI—PLaINTIFE—RESPONDENT. 
< Gontract Act (IX of 1872), s. -239-—Partnership— 
-Test—Profits, right to participate in, effect of--Pre- 
‘sumption. f j ; 
‘ A right to participate in the profits isa strong test 
‘of partnership, though the circumstance is not by 
Jitself conclusive. [p. 283, còl. 2.] - 
- Ross v. Parkyns, (1875) 20 Eq. 331; 44 L. J. Ch. 610; 
30 L. T. 331; 24 W. R. 5, relied on. 
“< The true test of partnership, however, is whether 
‘there was really a common business and whether the 
‘business was being carried on by the alleged partner 
or by some other person on his-account so that he 
could be regarded as a principal, |p. 284, col. 1.) 
‘Appeal against an order of the First Class 
‘Subordinate Judge, Akola, dated the 25th 
“February 1924, in Civil Suit No. 17 of 1921. 
` „Mre M. B. Niyogi, for the Appellant. 
* Sir Dr. H. S. Gour and Mr. M. B. Marathe, 
‘for the Respondent. 


., JUDGMENT.—This appeal arises out 
- of a suit brought by the plaintiff for rendi- 
tion of partnership accounts and for re- 
covery of Rs. 7,448-8-8 as her share of profits 
in the partnership business. Plaintiff is 
„the step-mother-in-law of the defendant. 
She alleged that on or about 9th Novem- 
ber 1917 itwas agreed between the parties 
that they should carry on cotton business in 
partnership at-Murtizapur during the cotton 
season of the year 1917-18, that she was to 
supply capital and defendant was to make, 
sales and purchases of cotton, maintain 
accounts and manage the whole business, 
that.the share ef each party in the partner- 
ship business was 8-annas, that the defendant 
under the terms of the agreement managed 


thé whole of the business and maintained ° 


the partnership accounts and that when 
after the expiry of the term of partnership 
he was called upon to render accounts, he 
refused’to do 80. . 
Defendant denied the alleged agreement 
of partnership between him and the plaint- 
if. Healleged that the plaintiff alone car- 
ried on cotton-business at Murtizapur dur- 
“ing the cotton season of 1917-18 through 
“ ‘her'agents and servants,. He pleaded that 
it was agreed between them and the plaint- 
iff that he should simply advise her agents 
_ in the management of the business, and that 
, for his advice he should get 4-annas share 
of the ‘profits of the business, He denied 


AMBADAS V, KASABAI. 


” (4) (1813) 4 P. C. 419. 


283 


that hehad anything to do with the keeping 
of accounts and alleged that the accounts 
were maintained by plaintiffs’ servant Damo- 
dar, who managed the business on her 
behalf. He, therefore, denied his liability 
for renditionof accounts and for payment - 
of the profits of the cotton business to the 
plaintiff. 

The Court below held that there was 
partnership between the parties as alleged by 
the plaintiff, each having 8-annas share in 
the partnership business, that the defendant 
maintained the accounts of the partnership 
and was in possession thereof and that he 
was liable to render the accounts of the 
business to the plaintiff. It accordingly 
passed a preliminary decree for rendition of 
accounts against the defendant, who has 
now preferred this appeal. 

The witnesses examined by both of parties 
in proof of their allegations are highly in- 
terested persons. The Court below has 
discusséd their evidence at considerable 
length and Ido not propose to discuss it 
over again. It is, however, admitted by the 
defendant that the agreement between the 


. parties was that they should share the pro- 


fits of the business. It has been held that 
a right to participate in ‘profits is a 
strong test of partnership, though that cir- 
cumstance is not by itself conclusive In 
Ross v. Parkyns (1), Jessel, M. R., has 
observed. 

“It is said (and about that there is no 
doubt) that the mere participation in profits 
inter se affords cogent evidence of partner- 
ship. But itis now settled by the cases of 
Cox v, Hickman (2), Bullen v. Sharp (3) and 
Mollwo v. Court of Wards (4), that although 
a right to participate in profits is a strong 
test of partnership, and there, may be cases 
where upon a simple parficipation in pro- 
fits there is a presumption, not of law, but 
of fact, that there is a partnership, yet 
whether the relation of. partnership does 
or does not exist must depend upon the 
whole contract between the parties, and that 
circumstance is not conclusive,” 

It will appear from the above observations 
that the true test is whether there wag 


(1) (1875920 Eq. 331; 44 L. J. Ch. 610; 30 L, T. 331: 
24 W.R. 5 ; 


(2) (1860) 8H. L. O. 263; 9 C. B. (N. 8.) 47; 30 L. J. 
O. P. 125; 7 Jur. (N. s.) 105; 3 L. T. 185; 8 W., R. 754: 
11 E. R. 431;'125 R. R. 148; 142 E. R. 19. Ai 

(3) (1866) 1 O. P. 86; 1H. & R. 117; 35 L. J, C.P, 
105; 12 Jur. (N. s.) 247; 14 L. T. 72; 14 W, R. 338. 
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really a common business and whether the 
business was being carried on by the defend- 
ant or by some other person on his acéount 
so that he could be regarded as a principal. 
In the present case the Court below has 
pointed out various circumstances which 
“go to show that the relation between the 
parties in the cotton business in question 
“was that of partners and I fully agree with 
the conclusion arrived at by that Court. 
The evidence on record leaves no room for 
. doubt that defendant not only had large 
. powers of control over the business but. had 
also the power to direet tr ansactions. He 
used to make purchases and sales in a man- 
ner leaving no room for doubt that he had 
common interest in the cotton business. He 
has admitted that for over a fortnight after 
the business was started he alone used to 
manage it. Had he really been simply an 
adviser of the plaintiff as alleged. by him 
he would ‘never have carried on the business 
in the way he did in the absenċè of plaint- 
iff's men ? Moreover, I have no reason to 
doubt that Damodar, who was maintaining 
the accounts of the business was really a 
servant of the defendant and not of the 
plaintiff, and that the whole business was 
being carried on by the defendant as a part- 
ner. Had the defendant not been a part- 
ner and-had he not been in possession of the 
accounts, he would surely have instituted a 
suit against the plaintiff for his 4-annas share 
of profits. The letters written by him from 
time to time which have been filed in this 
ease clearly prove that he directed and Con- 
trolled .the business and had common 
interest in it. 
on the subject has been fully discussed by 
the Court below and I agree with it in. 
holding that it goes to prove that the 
l plaintif and defendant were partners in the 
‘cotton business. eI further agree with that, 
Court in holding that the accounts of the. 
business are in the possession of the defend- 
ant and that Court was perfectly justified 
in passing a preliminary decree against the 
defendant for rendition of accounts. It is 
no doubt true that the partnership business 
was carried on in the name of: Krishnaji 
-Rukhabsa which is the name of plaintiff's 
firm, but ‘that was obviously because 
_Krishnaji Rukhabsa’s firm «had, acquired 
“a reputation of its own and it was quile 
open for the partners to adopt that name An 
carrying on. partnership business. ik 
It is urged before me that on the income- 
tax return for year 1917-18 submitted | by | 
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the plaintiff the profits of the ‘partnership 
in question . were. not shown. Assuming 
this to-bé. a fact,.the reason for not. ‘entering 
the profits of the partnership ` business: in 
the income-tax return obviously was that 
the account books of the partnership | “were 
in possession of the .defeńdant and no 
account of the profit and loss _in.connection 
with that business had been made. .It was 
not possible for the plaintiff to mention, the 
profits of the business in the income- “tax 


return as no.account of . the, profits, ‘of the 


business had been. made. It is.no, -doubt 
true that in Ex. -P-17, -Plaintiff has -stated 
that she “trades:singly.” “This must, how- 
ever, be inter preted i in, connection, With the 
answer. to question No.7 in Ex. D- 1. What 
the plaintiff obviously meant was that slie 
was worth Rs. 60,000 and that in her. -busi- 
ness, which, was, worth : Rs. 60, ‘000 she, “had 
no partner. In, Short, having considered. all - 
the probabilities’, and ‘circumstances o ‘the 
case. I. come to.thé,conclusion that: the. evi 
dence of plaintiff's . witnesses, who have yde- 
posed that the agréement between the. Tar 
ties was that they should carry’ or’ the 


‘business in partnership with equal shares, 


that plaintiff should supply capital ‘and ` 
that defendant ‘should manage the business 
and maintain accounts, ‘is “perfectly true. 


“The decree of the lower Court i is correct and 


I dismiss this appeal with costs. : ‘Pleader's 
fee Rs. 100. 


‘Z.K. „gbppeal dismissed. 


. OUDH JUDICIAL ÇOMMIS- 
“ SIONER’S, COUR 
_SEconD QIL ARPRAL NG. pie OF 1924. 
May 13, 1925. ; 
Present:~Mr. Œ N. ‘Misra, A.J. O. 
-Musgmmat ZALB-UN; NISA— 
r PLAINTAFES5 APPELLANT í 
versus 
. IRSHAD. HUSAIN AND ANOTHEB—- 
D HPENDANTS— RESPONDENTS. 
Evidence Act (I, of” 1872). $, 65—Document, in, pos- 


- session “of” “opposite party econdarty’ evidence,’ adintia- 


‘sibility of —-Mukémmadan ` * Law>Gi ft--Mishae, 


doctrine of, applicability of. 


“Section 65, of the Evidence, Act lays. down. that 
secondary evidence may be given , of tlie contents ` ‘Of a 
“document ‘when thé original is shown or ‘appears “the 


- rules, and narrowest possible limits. 


[867, OF 1988) 
in the possession or. powér of the person against whom 
the document is sought to be proved. It does not 
require that in all cases it must be definitely proved 
that the document isin the possession of the other 
side against whom it is sought to be proved, it is 
sufficient if it is proved that the document appears to 
be in its possession. [p. 285, col. 2.] 

Where possession of the entire property gifted to 
several persons passes‘ in “definite shares to all the 
donees, no objection can be taken to the validity of 
the gift onthe doctrine of mushaa; although the-deed 
of gift does notin so many terms state the shares 
which the dorees ‘are to have in the property gifted. 
[p. 286, col. 1]. | 

. The ddetrine relatingto the invalidity of gifts of 
mishda is‘wholly unadapted'to‘a progressive state 
of s6Giety arid ought to be confined ral strictest 
ibid. 

_Muhadinniad Mumtuz Ahmad'v. Zubaida Jan, 11 A. 
460; 16 1. A. 205; 5 Sar, P. C. J. 433; 6 Ind. Dec. (N. s.) 
721(P. C.), Sharifa Bibi v. Gulam Mahommed Dastgir 
Khan, 16 M? 43 at p. 4973 M.L. J. 14;5 Ind. Dec: 
(A s) 738 and Hafiz-un-nisa v, Jawahir Singh, 66 Ind. 
Oas. 24; 24 O. C. 374, followed. 

Sééond appèal against a decree of the 
Subordinate Judge, Sultanpur, dated the 
29th February 1924, reversing that of ‘the 
Münsif; -Mbgafirkhana, dated the 16th No- 
vèmbêr 1923. l 

Mr. Naimatullah, for the Appellant. 

ii MW. Wasim, forthe Respondents. | 

JUDGMENT: —This is the plaintiff's 
appéal in a suit fof declaration. One 


“Amanat Ali, the father of the plaintiff, was 


adurittedly the owner of the property in 
dispute. 
mat, Zaib-un-nisa, the plaintiff, Musammat 
Chhittan and Musammat Rahmatan. The 
defendant No. 1, Irshad Husain, is the son 
of Musammat Chittan and defendant No. 2, 
Muhainmad Amih; is'the'son of Musammat 
Ralniathh. Músammat Chittan and Musam- 
mat Rahmatan’ had predéceased Amanat 
Ali. It is alleged that prior to his death 
in'October 1921 Armanat Ali had: made a 
gift of his ptopeity in favour of the 
plaintiff, Musammat Chittan; the mother 
of defendant No. 1, and Muhammad Amin,, 
defétidant No. 2, on the 8th November 
1918. The gift compiised‘the lands situate 
in‘ village Tiri Macthrauli, Pargana Bhar- 
aisa, District Suiltanpur, owned by Amanat 
Ali and ‘a dwelling house and some mis- 
cellaneous trees in the same village. Rely- 
ing upon this deed of gift the defendants 
Nos, 1 and’2 applied to the Revenue Court 
for partition’ of their two-thirds share in 
the said lands. The plaintiif raised an 
objection in the Revenue Court to the 
partition; denying the allegéd gift: and 
contending that she was the owner of the 
éiitire property. The Revenue Court re- 
ferred her to the Civil Court to get her 
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title adjudicated upon and it isin pursu- 
ance of that order that the plaintiff has’ 
brought the present suit. 

The Munsif of Musafirkhana held that 
the gift was not established and even if 
established was invalid and thereupon 
decreed the plaintiffs suit. The defendants 
appealed against the said decision and the- 
learned Subordinate Judge of Sultanpur 
accepted the appeal and dismissed the 
plaintiff's suit. It is against that deci- 
sion that the present appeal has been 
lodged by the plaintiff in this Court, ° 

In appeal it is contended before me that 
the learned Subordinate Judge was wrong 
m accepting secondary evidence of the 
deed of gift. I do not agree with this 
contention. The defendants relied upon 
the deed of gift and stated in their 
written statement that it was in the posses- 
sion of the plaintiff. The learned Subordi-. 
nate Judge has after considering all the cir- 
cumstances of the case come to the conclu- 
sion that in his opinion the deed of gift 
appeared to be in the possession of the 
plaintiff and consequently he admitted. 
secondary evidence under s. 65 of the 
Indian Evidence Act. That section lays 
down that secondary evidence may be 
given of the contents of a document when 
the original is shown or appears to be in 
the possession or power of the person 
against whom the document is sought to 
be proved. The document executed .by 
Amanat Ali as stated above was in favour, 
of three individuals, the plaintiff being 
one of them. It is only reasonable to infer 
that the said deed must have been in the. 
possession of the donees, one of whom is 
the plaintiff herself. If the deed of gift 
had been in the possessionof the defend- 
ants I fail to sée what reason there 
could be for their not prodycing the docu- 
ment on which their title to the property 
in dispute rested. I am, therefore, com- 
pelled toinfer that the document is in the 
possession of the plaintiff. The law as. 
laid down in s. 65 does not require that’ 
in all cases it must he definitely proved, 
that the documentis in* possession of the 
other side against whom it-is sought to 
be proved, ib béing sufficient if it .is 
proved shat the document appears to be. 
in his possession. I think the learned Sub-' 
ordinate Judge has rightly allowed the 
defendants to give secondary evidence of 
the deed of gift and I reject the plaintiff's 
contention. 


¥ 


A 


sad 


The second contention raised before me 
by the learned Counsel for the plaintiff- 
appellant is that the deed of gift is invalid 
on the doctrine of mushaa. It is clear 
from the record that although the deed 
of gift did not in so many terms state. 
the shares which the donees were to have 
in the property gifted to them yet it is clear 
from the khewat (Ex. A-7) that mutation of 
names was effected in favour of Musammat 
Chhittan, Musammat Zaib-un-nisa the 
plaintiff and Muhammad Amin in equal 
shares of one-third each. The khasras and 
the khataunis afford evidence in the same 
direction. Itis, therefore, clear that any 
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defect due to mushaa was cured by the’ 


donees having taken possession in de- 
finite shares. Apart from this the doctrine 
of mushaa has been held by their Lord- 
ships of the Privy Council to be one 
arising out of an archaic state of society 
and should be confined within the nar- 
rowest possible limits—vide Muhammad 
Mumtaz Ahmad v. Zubaida Jan (1). 
Their Lordships have held that the 
doctrine relating to the invalidity of gifts 
of mushaa is wholly unadapted toa pro- 
gressive state of society and ought to be con- 
fined within the strictest rules. The same 
view was taken by their Lordships of the 
Madras High Court in the case of Sharifa 
Bibi v. Gulum Mahommed Dastgir Khan (2). 
This question was recently considered by 
a Bench of this Court ina Hafiz-un-nisa v. 
Jawahir Singh (8). There is also evidence 
on the record that the dwelling house of 
Amanat Ali was taken possession of after 
his death by the defendants and the plaint- 
iff-—vide D. W. 1, I. P. 8. 

Under these circumstances I hold that 
possession of the entire property gifted by 
Amanat Ali had passed in definite shares, 
to all the donees, namely, the plaintiff 
and the defendants, and no objection can be 
taken to the validity of the gift on the doc- 
trine of mushaa, I, therefore, reject the 
second contention also. 

The appeal fails and is dismissed with 
costs. ê 

Z. K. Appeal dismissed. 

(1) 11 A. 460; 16' I. A. 205; 5 Sar. P. ©. J. 423; 6 Ind. 
Dec. (N. s.) 721 (P. C.). 

(2) 16 M. 43 at p. 49; 3 M. L. J. 14; 5 Ind. Rec. (x. s.) 


8. 
“(8) 66 Ind. Oas, 24; 24 O. O. 374. 
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ALLAHABAD HIGH COURT: `.. 
Execution F First APPEAL No. 316 oF 1924;° 
May 22,1425. ~: ae 
Present :—Mr Justice Lindsay and” 
Mr. Justice Kanhaiya Lal.. .. .. 
KASHI PRASAD AnD aNoTHER—J UDGMENT- 
DEBTOKS— APPELLANTS is 
mes VETSUS © > 
Babu MATHURA PRASAD AND OTHERS +i. 
Dacrre-HoLvers—ResPon vents: f 

Limitation Act (IX of 1908), Sch. I, Art. 182—Parti- 
tion decree directing payment of sum of money by one - 
set of defendants to another—-Appeal by plaintiffs, dis- 
missal of —Execution of decree—Limitation, commences 
ment of. 

A final decree in a partition suit directed the pay- 
ment of a certain sum of money by one set of defend- 
ants to another set of defendants. The plaintiffs in. 
the suit filed an appeal against the final decree which‘ 
was dismissed. ‘lhe different.sets of defendants were’ 
made parties to the appeal : 

Held, that the final decree in the suit was a single’ 
decree and that when an appeal was filed against that 
decree the entire decree was under review and ifit 
had happened that any relief had been given to the. 
appellants in the appeal the necessary consequence 
would have been that the whole decree would have 
been altered and that, therefore, limitation for- execu- 
tion of the decree in respect-of the sum awarded to 
one set of defendants under the decree began to run 
from the date on which the appeal was dismissed and 
not from the date on which the decree was ‘Passed, 
[p. 287, cols. 1 & 2.) 

First appeal from a decree of the. Sub- 
ordinate Judge, Ghazipur, dated the 12th 
March 1924. 

Messrs. Sankar Saran and J dinaki Kragan, 
for the Appellants. 

Mr. Gulzari Lal, for the Respondents. 


JUDGMENT .—This-is an appeal in 
the execution department. It appears that on 
the 19th of March 1923 Babu Mathura Prasad 
and Harbans Prasad made an application 
for execution against the appellants here, 
namely, Kashi Prasad and Madan Mohan 
Prasad, to recovera sum of Rs, 3,152. 


e The appellants here challenged the ap- 


plication alleging that it had been’ made 
beyond time and was not maintainable: 
The Court below has held that the applica~ 
tion is within limitation and. now we have 
this appeal in which we are asked to find 
that the order of the Court below is 
wrong. 

The application now under consideration 
was based upon an order contained.in a 
decree which was passed on ‘the 29th Jans 
uary.1917. That was a final decree:-in a 
partition, suit; In that suit the -present 
appellants-were arrayed -as the- third: set -of 
defendants and Mathura Prasad and 
Harbans Prasad who have. made thig 
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application for execution were arrayed as 
the-irst and fourth sets of defendants. 

Under the terms of thé final decree passed 
by the Court below on the 29th January 
1917 the third set of defendants were, direct- 
‘ed to pay to’ Mathura Prasad the first set 
of defendants and Harbans Prasad the 
fourth set of defendants, Rs. 2,335-8-3. | 

If limitation for the application which wé 
are now considering is to be deemed to run 
‘from the date of this final decree there 
might be some force in the objection which 
was made by the present appellants. It 
appears, however, that on the 20th November 
1217, the. plaintiffs in that suit, Nandan 
Prasad and others filed an appeal. against 
the final decree in the High Court. That 
appeal was finally disposed of by this Court 
on the 9th of February 1922. This Court 

- dismissed both the appeal and the cross- 
objections. .4It is stated that neither 
Mathura Prasad the first set, nor Harbans 
the fourth set nor the present. appellants 


Kashi Prasad and Madan Mohan the third . 


set raised any-objections to the final decree 
in ‘the course of this appeal by way of 
cross-objection or otherwise. On the other 
hand, it is admitted that. these persons 
were all parties to the appeal in this 
Court. | 

We are of Opinion that the Subordiate 
Judge was right in holding ‘that. limita- 
tion for the execution of this decree which 
_we ‘are now dealing with ‘began to run 
from the date of the High. Court's decree, 
that is to say, the 9th of February 1922. 
We do not thinkit can be maintained 
that because the. present appellants here 
or the present, respondents did not chal- 
lenge the final decree in the proceedings 
by way of appeal which were taken in 
this Court _that, therefore, their relations 
are governed entirely by the final decree 


of the 29th January 1917 as passed by the | 


Trial Court. 

‘It is clear to us that when the appeal 
against the final decree was filed by the 
plaintiffs in the partition suit the entire 
partition. was under review, and ifit had 
so happened’ that any relief had been 
given to the plaintiffs-appellants in that 
appeal the necessary corsequence would 
have been that the whole partition decree 
would have had to be .altered. In our 
opinion. the decree must be; treated ‘as. a 
‘single decree and not as a series of 
decre¢s in favour of or against the various 
‘parties to the case, ` We are referred by 


` SHEO DULARE v. “BATS NATH. 


«J. 202; 2 O. W. N. 
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the appellant’s learned’ Counsel to the Full 
Bench ruling of this Court reported as 
‘Mashiat-un-nissa v. kani (1). That case is . 
clearly distinguishable from the case which 
we are now ‘dealing’ with. We hold ibat 
the Court below was right in the view 
it. took of this question of limitation and 
we’ dismiss this appeal accordingly with 
costs including in this Court fees on the 
higher scale. 


Z. K. Appeal dismissed. . 


(1) 13 A. 1; A. W. N. (1890) 207; 7 Ind. Dee. (N. £) 1. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND Civin ArpEaL No, 89 or 1924; 
April 20, 1925. 
Present:—Mr, Wazir Hasan, A. J. C. 
SHEO DULARE AND O1HEKS —PLaivrires— 
APPELLANTS 
VETSUS 
BA NATH AND oTHERS—DEFENDANTS— 

RESPONDENTS. 

Poiana Law—Joint family—Sale by 
father—Son, whether can pre-empt. . 

A Hindu co-parcener cannot pre-empt a sale made 
by his father by reason of the fact that he is a co- 
sharer as a member of the joint family if some other 
portion of the tenure. [p. 28, col 1.) 

Gajadhar v. Lal Behari, 88 ‘Ind Cas. 879; 12 O. L 


264; (1925) A. L R. (0. ) 352; 


28 O. C. 139, followed. 

Appeal against a decree of the Subordi- 
nate Judge, Unao, dated the 24th Novem- 
ber 1923, modilying that pf the Munsif, 
Safipur, at Unao, dated the 4th April 1923, 

Mr. H.N. Misra, for the Appellant. 

Mr. G. N. Misra, for the Repondents. 

_JSUDGMENT.—This appeal arises out 


‘of a suit for pre-emption and the plaintiffs 


are the appellants. At the last hearing of 
this appeal the learned Counsel for the ap- 
pellants withdrew the appeal, so far as the 
appellants Sheo Dulare, Badri Prasad and 
Sheo Mangal are, concerned. The appeal, 


- therefore, in’so far as these three appellants 


are concerned will stand dismissed: 

lt now remains to consider the question 
of the title of the 4th plaintiff Rameshwar 
to pre-empt the property in suit, The sale 
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‘which has given rise to the suit for pre- 
emption was made by the father of Ramesh- 
war in respect of plot No. 1085 situate in 
mahal Raghubar Dayal of village Dehgaon, 
pargana Safipur, District Unao. 

At the last hearing of the appeal the 
issue was remitted to the lower Court for a 
finding as to whether Rameshwar is a -co- 
sharer in plot No. 1057 in the capacity of a 
member of a joint Hindu family or other- 
wise. The khata in which the plot in suit 
is situate consists of that plot and plot 
No. 1067. The argument in appeal was that 
“in virtue of the plaintiff's interest as a mem- 
ber of a joint Hindu family in plot 
No. 1067 he was entitled to preempt the 
sale of plot No. 1085 in the status of a co- 
sharer. The Court below has found that 
issue in the affirmative and in favour of the 
plaintiff Rameshwar. Therespondents have 
filed a cross-objection to the finding of the 
lower Appellate Court. In virtue of the 
subsequent developments which I shall pre- 
sently state, it is not necessary to decide the 
objection, nor is it necessary to confirm 
the finding as a matter of fact for the dis- 
posal of this appeal, 

The plaintiff Rameshwar’s case was that 
he was a co-sharer by reason of his being 
a member of a joint Hindu family in plot 
No. 1067, Since the order of remand it has 
been held recently in this Court bya major- 
ity of Judgesin the case of Gajadhar v. 
Lal Behari (1), that a plaintiff cannot pre- 
empt the sale made by his father by reason 
of the fact that he is a co-sharer as a mem- 
ber of a jaint Hindu family in some other 
portion of the tenure. The plaintiff's case 
must fail on his own allegations and in thaf 
view of the case the finding as to whether, 
asa matter of fact, he was da co-sharer in 
plot No. 1067 by reason of his being a mem- 
per of joint Hindu family becomes unneces- 
gary and that question must not be deemed 
tohave been decidedin thiscase. The plaint- 
iff's title must fail on his own allegations. 

The appeal is, therefore, dismissed. As 
to the costs of the appellant, Rameshwar 
was justified in filing the appeal to this 
Court in view*of the state of authority on 
the date of the appeal. His appeal fails by 
reason of the subsequent decision men- 
tioned above. It is, therefore, fair that there 
should be no order as to costs in this appeal. 
T order accorditigly. ` 

Z. K. 7 Appeal dismissed, ` 
. (1) 88 Ind. Cas. 879; 12 O. L. J. 202; 2 0. W. N. 
264; (1995) A. 1. R. (O.) 352; 28 O. ©. 189. 


SAHU BANARSI PRASAD V., MANMOHAN LAL. 


(89.1, C. 1925) 


ALLAHAHAD HIGH COURT. - 

Execution First Civit AppeaL No. 220. - 

i oF 1924. f 

May 8, 1925. | 
Present:—Mr. Justice Sulaiman. 
SAHU BANARSI PRASAD AND ANOTHER 
DEORER-HOLDERS—ÅPPELLANTS 
_ . _ versus A . 
- Kuer MANMOHAN LAL AND OTHERS— 
J UDGMENT-DEBTORS— RESPONDENTS. 

Civil Procedure Code (Aet V of 1908), 0. XXXTYV, 
rr, 2, 4—Mortgage-decree—Ainount found due on mort- 
gage, whether includes costs of suit—Intérest, whether, 
can be allowed on costs. 

The expression “ subsequent interest” in. r.4-of 
O. XXXIV of the C. P. ©. means subsequent interest 
on. the aggregate amount found due’ under-r‘.2°‘6f 
the Order and this-amount includes costsof the’suit. 
The intention of the rules is that'á general-.account 
should be taken once forall and that an aggregat 
amount should be stated in the decree for principal, 
intérest and costs due on the fixed day and that aitér 
the expiry of-that day if the property should not” be 
redeemed the matter’should pass. from the dontain 
of contract te that of judgment and. the rights: of 
the mortgagee should thenceforth depend not on the 
contents of'his bond buton the directions’ in thé 
decree. Intérest is allowed on the aggregate ‘subi 
mentioned in the decree which includes the. costé'of 
the suit and not merely on the principal money:’. No 
subsequent interest, however, can be allowed on costs 
incurred subsequently to the decree. [pi 283, col. 2.) . 

Sundar Koer v. Rai Sham -Krishen, 34 C. 150 atp. 
161; 9 Bom. L. R. 304: 11 C. W. N-249; 17 MLL. J. 43; 
2M. L. T. 75; 4 A. L. J. 109; 5 0. L.J 106; 344. A.9 
(P. C.) and Venkatachallapatht: Aiyar v. Thavasi 
Servai, 51 Ind: Cas. 67; 42 M. 465; 36 M. L. J. 288, 
relied’ on. ` 

First appeal from a decree of the Sub- , 
ordinate Judge, Bareilly, dated the llith 
February 1924. 


Mr. U. S. Bajpai, for the Appellants. 
Mr. S. B. Johari, for the Respondents: 


JUDGMENT.—This is a decree- 
holders’ appeal arising gut ofa mortgage- 
decree for sale in execution, The claim 
was decreed for a sum of Rs. 16,793. with 
interest at six per cent. per annum. When 
the preliminary decree was prepared: the 
5th of February 1919 was fixed as the date 
for the payment of the money, and the 
amount of principal, interest and. costs. 
found due to the decree-holders on the. 
5th of February 1919 was put down in. 
the decree as being Rs. 17,918 6-9 and it 
was stated that the aforerhentioned . sum 
should bear interest at six per cenit: 
per annum till the date of realization, 
The decree further provided that. if. by 
that day no payment wasmade then the 
property would bé sold and out of the 
sale-proceeds the amount found due to 
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the plaintiffs as aforesaid together with 
subsequent interest and costs should be 
deducted, and ‘whatever remained as sur- 
plus’ would be paid over to the defendants. 
‘This decree is in perfect concurrence with 
the directions contained in O. XXXIV, r. 4 
read with r.2 and the form attached to the 
Code. No money was paid in time with 
the ‘result that a final decree was pre- 
pared ‘which directed that the property 
Should be sold and the proceeds of the sale 
should be applied towards the payment of 
Rs. 17,930-14-6 together with subsequent 
interest and costs. ; 
The judgment-debtors subsequently pre- 
vented the sale of the property by pay- 
ment of Rs. 20,686 3-3. Having done so 
they have now applied to the Court for a 
refund of Rs, 285-3-3 on the ground that 
that amount was over-paid. Their conten- 
_tion is based on the ground that under 
the decree no interest on the costs amount- 
ing to Rs. 957-7-0 should be allowed. The 
Court below has acceded to this contention 
and ordered a refund, hence this ap- 
peal. 
In my opinion this appeal must prevail. 
‘In the first place the decree as it stands 
even if it had been a wrong decree, entitles 
the decree-holders to interest on the aggre- 
gate amount of Rs. 17,930-14-6 at six per 
cent. per annum till the date of realiza- 
‘tion even though that aggregate amount 
“includes costs, Both the preliminary and 
the final decrees fixed the 5th of February 
1919 as the day for payment, and 
Rs. 17,930-14-6 as theamountdue on that 
date, and directed that the amount so found 
due should bear interest at six per cent, 
per annum. The judgment-debtors, there- 
fore, are not entitled to claim any deduc- 
tion. I, however, find that not only the 
decree-holders are entitled to interest on 
the costs under the two decrees but that 
the decrees themselves are in perfect con- 
; currence with the provisions of O. XXXIV. 
If one examines O. XXXIV; r. 2 one sees 
at once that a decree should order that an. 
account is to be taken of what will be 
then due to the plaintiff for principal and 
interest on the mortgage and for his costs 
of the suit awarded to him on the day 
next referred to and that it should be 
declared the amount so due at the date 
of such decree. Then r.3 provides that in 
a suit for sale the Court shall pass a 
decree to the same effect and also direct- 
ing that in default of the defendant pay- 
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ing as therein mentioned the property 
would be sold and the proceeds of the 
sale applied in payment of what is due to 
the plaintiff as aforesaid together with 
subsequent interest and subsequent costs, 
ete. lt is clear that the subsequent 
interest means subsequent interest on the 
aggregate améunt so found due. As ob- 
served by their Lordships of the Privy 
Council in Sundar Koer .v. Rat Sham 
Kvrishen (1), the intention seems to be that 
a general account should be takea once for 
all, and an aggregate amount bestated in 
the decree for principal, interest and costs 
due on-the fixed day and that after the 
expiration of that day if the property should 
not be redeemed the matter should pass 
from the domain of contract to that. of 
judgment and the rights of the mortgagee 
should thenceforth depend not on the con 
tents of his bond but on the directions in 
the decree. The interest is allowed-on the 
aggregate sum and not merely on the 
principal money and this is right if the 
mortgagee is treated as a decree-holder 
or judgment-creditor. This view was 
followed by the Madras High Court in 
Venkatachallapathy Aiyar v. Thavasi 
Servai (2) with which I agree. 

Of course no subsequent interest on sub- 
sequent costs will be allowed. 

The result, therefore, is that this appeal 
is allowed and the decree of the Court 
below directing a refund of Rs. 285-5-3 
with interestis set aside. The appellants 
will be entitled to their costs of this 
appeal. |, 
gi K. Appeal dismissed. 

è (1) 34 C, 150 at p. 161; 9 Bom. L. R. 304; 11 C. W. 
N. 249; 17 M. L. J. 43; 2 M. L. T. 75; 4A. L. J. 109; ä 


C. L J. 106; 34 1. A. 9 (P. C.). 
(2) 51 Ind. Cas. 67; 42 M. 465; 36 M. L. J. 288. 


CALCUTTA HIGH COURT. 
FULL BENCH. 
FuLL Benca Rersrence No, 4 or 1924 
In REFERENOE No, 7 br 1924. ` 
June 29,1925. | 
Present:—Justice Sir Hugh Walmsley, Kx, 
Justice Six Ewart Greaves, Kr., Mr. Justice 
C. C. Ghose, Mr. Justice B. B. Ghose and 
Mr. Justice Mukerji. 
Inre REFERENCE rrom Tue MUNSIF, 
FOURTH COURT, HABIGANJ. 
Civil Procedure Code (Act V of 1908), O. XXXII, 
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r.6(2)—Court Fees Act (VII of 1870), Sch. II, Art. 6 
—Stamp Act (II of 1899), Seh. I, Arts. 15, 10, 57— 
Security bond executed under or ders of Court—Court- 
fee payable— Bond, whether liable to stamp duty. 

A security bond executed in pursuance of an order 
of the Court under O. KAKI, r. 6 (2) or any other. 
rule or section of the C. P. C, must bear a Court-fee 
stamp as required by Art. 6 of Sch, Il to the Court 
Fees Act and it will also be chafgeable under the 
Stamp Act if it is abond of the kind described in 
Art. 40 or Art. 57 of Sch. I to the Stamp Act, but it 
will not be chargeable under the Stamp Act if it 
falls under the residuary Art. 15 of Sch. Ito the Act. 
[p. 291, col. 1 


Reference made by the Munsif, Fourth 
Court, Habiganj, on the 20th August 
ie under s. 113 read with O. XLVI, O. 

.O : 


ORDER OF REFERENCE. 

Greaves and Chakravarti, JJ.— 
The Munsif of the Fourth Court, Habiganj, 
‘District Sylhet, has under the provisions of 
the above section and Order referred to the 
Court the question whether a security bond 
executed under the order of the Court pass- 
ed under O. XXXII, r. 6 (2) or under any 
other section or rule of the C. P. C. should 
be stamped under the Court Fees Actor 
under the Stamp Act. Holmwood and 
Teunon, JJ., heldin the case of Dwarika 
Nath Dey v. Satlaja Kania Mallick (1) that 
sécurity bonds givenin pursuance of an 
order of the Court for stay of execution 
should be stamped under the Stamp Act. 
Newbould and Panton, JJ., have recently 
held in Sarbo Mussalmani v. Safar Mandal 
(2) that a security bond executed by a per- 
son, for tha release of attached ee 
should be stamped under Art. 6, Sch. 
of the Court Fees Act, 

lt would, therefore, appear that there ise 
conflict between the decisions of two Divi- 
sion Benches of this Court on the question 
which ariseson this Reference. Under these 
circumstances we refer for the decision of 

a Full Bench of the Conrt the questign 
GB Aha a security bond executed under the 
order of the Court passed under-O. XXXI 
r. 6 (2) or under any other order or section 
of the C. P.O should be stamped under 


the Court Fees Act or under the Stamp Act.” 


There was mo appearance before us on 
the Reference. 

Babu Surendra Nath Guha, for the Gov. 
ernment. 


JUDGMENT OF THE FULL 
. .. BENCH. 
Walmsley, J.— The circumstances 
which have given rise to this Reference are 
(1) 43 Ind. Cas. 376; 21 O. W. N. 1150 
(2) 86 Ind, Cas, 730; 49 O. 997; (1923) A. L R. (0.) 269. 


In re REFERENGE FROM THE MUNGI; FOURTH COURT, HABIGANS. 
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as follows:—In an execution case at Habi- 
ganj, the next friend of a minor decree holder 
was directed to furnish security under O. | 
XXXII, r. 6 (2), of ‘the ©; P. O; before re- - 
ceiving certain money on behalf of thé 
minor. He filed a security bond, and then 
a question arose as to whether ‘the bond 
was to be stamped under the Court Fees 
Act, or under the Stamp Act. The learned 
Munsif foufid that there were two conflict- 
ing decisions on the point, viz., the case of 
Dwarika Nath Dey v. Sailaja Kanta Mallick 
(1) and that.of Sarbo Mussalmani v. Safar 
Mandal (2) and he - referred the question to 
this Court under the provisions of 0. 
XLVI, r. lof the C. P. ©. 


A Division Bench finding the two deci- 
sions to be directly opposed to one another. 
has referred forthe decision of a Full Bench 
the question whether a security bond exe- 
cuted under the order of the Court passed 
under O. XXXI, r. 6 (2) or under any 
other order or section of the C. P. C. should 
be stamped ‘under the Court Fees Act or 
under the Stamp Act.. 


The learned Government Pleader is 


_appeared befure us, and has suggested that 


our answer should be to this effect, that 
such security bonds should be stamped 
under Art. 6, Sch. IL of the Court Fees Act 
unless they are of euch a nature as to attract 
the operation of Art. 40 or Art. 57 of the 
Stamp Act. 

Article 6 of Sch JI of the Court Fees Act 
now runs: “Bail bond orother instrument ` 
of obligation given in pursuance of an order 
made by a Court or Magistrate under any 
section“ of the Cr. P. C. or the ©. P. C.” 

1 feel no hesitation in holding that a 
security bond ofthe kind mentioned in the 
Munsif’s letter comes within the descrip- 
tion. With all deference to the learned 
Jndges who decided the case of Dwarika 
Nath Dey v. Sailaja Kania Mallick (1) I 
think. they placed too narrow a meaning 
on the words “in pursuance of.” Com- 
plianee with a condition imposed bya Court. 
is, in.my opinion, an act done-in pursuance: 
of the: Court's, order; and D think. that the. 
narrow construction proposed in the judg- : 
ment: mentioned would render Art. 6 nu- 
gatory. 

It=does not follow, however, that because 
a security “bond falls within the scope of 
Art. 6, Sch. IL of the Court Fees Act, itis 
free from the provisions of the Stamp Act. 
This Act contains a clause~s. 2 (5)— 
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which enumerates three kinds of instru- 
ments which are to be regarded as bonds. 
Then in Sch. I there are three Articles which 
have a, bearing on the question before us, 
viz,;-Arts, 15, 40 and 57: 
lows —. 

Article ` 15. - [Bond as defined by s. 2 (5)} 


not being a Debenture (No. 27) and not- 


being otherwise provided for by this Act, 
or “by the Court Fees Act, 1870, 

‘Article. 40 ° 
agreement relating to deposit of title-deeds, 
Pawn or Pledge (No. 6), Bottomry Bond 
(No. 16), Mortgage of a Crop (No. 41), Res- 
pondentia Bond (No. 56) or Security Bond 
(No. 57). 

“Article 57." Security bond or mortgage- 
deed executed by way of security for the 
due esecution of an office or to account for 
money or other property received by virtue 


thereof or executed bya surety to secure” 


the due performance of a contract. ' 

A comparison of these Articles shows that 
Art, 19 is of a residuary character intended 
for bonds which cannot be assigned to any 


other of the Articles of the Stamp Act-and., 


are not provided for by the Court Fees Act. 
It is the only Article in which reference is 
made to the Court Fees Act. It follows, 
therefore, that a’ bond which finds its proper 
place i in one of the other Articles is not ex- 


empt, from duty under the Stamp Act. 


and, at the same time, as being given in 


pursuance of the Court's order, it is liable ` 


under Art. 6 of Sch: II of the Court Fees 
Act. 3 
“The answer that I| propose to the Refer- 
ence is that security bonds executed in 
pursuance of an order of the Court under 
- O. AKA, r. 6 (2) or any other rule or sec- 
tion of the C.eP. C. must beara Court-fee 
stamp.as required by. Art. 6 of Sch. II of the 
Court Fees Act, 1870;.and they will ‘also 
be chargeable under the Stamp Act if they? 
are of the kind: described in Art. 40 or 
Art. 57, but they will, not be chargeable 
under ‘the Stamp Act if they fall under the 
residuary Art. 15. - 

‘Greaves, J.—I agree. 

C. LON Ghose,’ J.T agree, 
me B: B. Ghose, J.—I: agree. a 
- Mukerji, J.—I agree. »... 

s K _ Order accor rdingly, 


FAQIR CHAND v. SANT LAŁ. 


“They are as tok 
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ALLAHABAD HIGH COURT. 
Execution Firse CIVIL Appeat No. 449 
or 1924. 
May 21, 1925. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Daniels. 
Pandit FAQIR CHAND AnD ANOTHER 
-—J UDGMENT- DEBTORS— APPELLANTS | 
| versus i 
SANT LAL--Decree HoLbER— 
RESPONDENT. 
-Civil Procedure Code (Act V of 1908), s. 50—Hindu 


. Law--JSéint family—Decree against member—-Fixecu- 


tion of decree—Attachment of judgment-debtor's 


. interest in joint family property~-Death of judgment- 


debtor—Execution, whether 
maining members of family. 
‘The attachment cf the undivided interest of a co- 


can proceed against Te- 


, parcener in joint family propertr in execution of-a - 


decree creates a charge on such interest which is not 
extinguished by the subsequent death of the. co- 
parcener. [p. 292, col. 1] 

Suraj Bunst Koer v, Sheo Parsad Singh, 5 C. 148: 6 
I. A. 88; 4 Sar. P. C. J. 1; 3 Suath. P.O. J. 589: 46, L. 
R. 226; 2 Shome L. R. 242; 2 Ind. Dee. (N.s.) 705 (P. C.) 
and Lachmi Narain v. Kunji Lal, 16 A. 449; A. W. N. 


~ (1854) 169; 8 Ind. Dec, (N. s.) 292 , followed. 


Respondent obtained a money-decree against one A, 
who was a member of a joint Hindu family along with: 
his father, the appellant. In execution of his decree 
respondent attached the undivided share of A in the 
family house to the extent of half. After the attach- 
ment but before tha ‘sale 4 died and ths respondant 
wanted to proceed_ with the executioa against the 
attached property in the hands of the father : 

Held, (1) that the attachment of 4's interest in the ‘ 
family house created a charge in favour of the respond- 
ent which was not extinguished by A's death ; ; [ibid] 

(2) that in respect of the equity of redem: tion of A's 
share in the house over which the charga had been 


‘-ereated by attachment, the appellant was’ the legal ` 
| representative of A and that the execution of the 


decree could proceed against him. [ibi] 


Execution first appeal from a. decree 
of the Subordinate Judge, Dehra Dun, dated 
the 5th August 1924. 

Dr, K. N. Katju, for the Appellants. 

Mr. P. L. Banerji, for the Respondent. 


SUDGMENT.—This is an appeal by 
the judgment-debtors from an order passed 
in execution. Faqir Chand is the father 
and Musammat Srimati the widow of one 
Amir Chand against whom the respondent 
had obtained a money-decree in execution 
of which he attached hib undivided share 
in the family house to the extent of half. 
After the attachment but before the sale 
Amir Ghand died and the decree-holder 
wanted to proceed with the execution against. 
the attached property in, the hands of. the 
father and the widow. ° Objections were 
raised on hehalf of the father which have 
been disallowed, hence this appeal, 
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Two ° points have been urged before us. 
The firstis that the effect of the attach- 
ment ceased as soon as Amir Chand died 
inasmuch as the property was undivided 
joint family property which has survived to 
the father. The second point js that the 
father is in no case the legal representa- 
tive of the deceased Amir Chand. 

The first contention is contrary to what 
was laid down by their Lordships of the 
Privy, Council in the case of Suraj Bunsi 
Koer v. Sheo Persad Singh (1), where it was 
clearly held that the attachment of an 
undivided interest ofa co-parcener created 
a charge on his interest which was not ex- 
tinguished by the death of that co-parcener. 
That case has been followed by this Court 
D the case of Lachmi Narain v. Kunji Lal 


As to the second’ point we think that, too, 
has no force. If by attachment the 
decree-holder had created a charge on the 
interest of the deceased Amir Chand the 
equity of redemption must vest in the 
father who is a surviving member. If for 
any reason the attachment were to cease 
the property would vest in the father. 
Under these circumstances Faqir Chand 
the father. was the legal representative 
against whom exectition ought to proceed. 
By way~of precaution the learned Subordi- 
nate Judge has also impleaded Musammat 
Srimati the widow in case she wanted to 
file objections. This she need not do. 
Under these circumstances the order pass- 
. ed cannot bè said to be in any way wrong. 
The appeal is dismissed with costs including 
se o the higher scale. 

Appeal dismissed. 

d; 50. 148; 6 I. A. 88; 4 Sar. Ki ©. J. 1; 3 Suth. P. 
- O. J. 589; 40. L. R. 226; 2 Shome L. R. "249, 2 Ind. 
Dec (x. e.) 705 (P. O.). 

20s” 16 A. 449; A. WN. (1894) 169; 8 Ind. Dee. (N. 5) o 


LAHORE HIGH COURT. 
CIVIL MISCELLANEOUS APPLICATION No, 72 
oF 1924. 

November 17, 1924. 
Present:—Mr. J ustice Zafar Ali. 
Musammat VIDYA VANTI—ParirionEr 

versus 
JAI DIAL— RESPONDENT, 
Civil Procedure Code (Act V of 1908), O. XLIV, r. 1 
—Leave to appeal as pauper, when can be granted- ~ 
Decree not contrary to law, effect of, 


LAXMANRAO V. SADASHEO, 


[89 I. ©. 1925) 


Leave to appeal: as a pauper cannot be granted to an 
appellant unless the decree appealed from appears to 
be contrary to law or to some usago having the force 
of law or to be erroneous or unjust. 


Application for leave to appeal in forma 
pauperis. 

Dr. Nand Lal, for the Petitioner. 

Lala Fakir Chand, for the Respondent. 

ORDER.—This is an application for 
leave to appeal in forma pauperis. The 
applicant isa Hindu lady whose husband 
and father-in-law are alive. Her suit was 
to recover Rs. 8000 and the Court-fee leviable 
on this amount was duly paid by her in 
the Trial Court. Therefore, that Court was 
ordered to make an enquiry and report 
whether she was unable to pay the Court- 
fee required for the memorandum of appeal.* 
The report now received is that she is a 
pauper, but the enquiry brought to light 
the fact that she possesses bangles of gold 
which she did not produce, nor mentioned 
the same in the list of her property filed 
with the application. The lower Court 
thought that she could not part with the 


. bangles because a woman whose husband 


is alive must wear bangles but the bangles 
that she must wear heed not be of gold. 
As she did not mention the bangles at all 
it appears that her statement that she pos- 
sessed no property other than that stated 
in the list was not true. 

Under these circumstances I find that she 
has failed to establish that she is a pauper. 
But even ifit were conceded that she is, 
the decree. appealed from does not appear 
to be contrary to law or to some usage 
ehaving the force of law or otherwise errone- 
ous or unjust. I, therefore, reject the 
application’ but allow the petitioner one 
month’s time from to-day within which she 
can pay up the necessary Court-fee. 

Z. K. Application rejected. 

*See 80 Ind. Gas. 649—|Ed.] 








NAGPUR JUDICIAL COMMIS- 
> SIONER’S COURT. 

SECOND CrviL APPEAL No. 125 or 1924. 
February 27, 1925. 
: Present:—Mr. Baker, J.C. 

LAKMANRAO-—PLAINTIFE—APPELLANT 

versus 

SADASHEO—Derenpant—REsPonDENT. 

C. P. Land Revenue Act (II of 1917), ss. 159 220— 
Land Revenue in respect of sir field, non-payment of—~ 
e as , remedy of—Civil suit, whether maintain- 
avie. 

A suit bya lambardar ofa village to recover from 
the defendant the amount of land revenue payable in 


` {89 I, 0. 1925] 


respect of a sir field leased to the defendant is barred 
PAN S 220 of the C. P. Land Revenue Act. jp. 293, 
col, 1 

Such a suit would be maintainable where on an 
application under s. 159 of the O. P. Land Revenue 
Act, the Deputy Commissioner has assessed a propor- 
tionate share of the land revenue of the village on the 
land. [p. 294, col. 1.] 

Appeal against a decree of the Additional 
District Judge, Nagpur, dated the 19th 
January 1924, in Civil Appeal No, 67 of 
1923, 

Mr. R. N. Padhye, for the Appellant. 

Messrs. M. Gupta ahd S. R. Mangrulkar, 


for the Respondent. 


JUDGMENT.—The facts of this case 
are that the plaintiff-appellant was up till 
1919 a 12-annas co-sharer of Borgaon and 
defendant owned a 4-annas share in the 
same village, including a sir field No. 23. 
In 1919 defendant sold his +-annas share 
to the plaintiff, who thus became possessed 
of the whole 16-annas, and by an agree- 
ment defendant leased the sir field to 
plaintiff in perpetuity for a premium of 
Rs. 400. Plaintiff aslambardar had to pay 
land revenue to Government on the whole 
village including the sir tieldin question, 
and the present ‘suit is brought to recover 
from defendant the assessment on. this 


eld. 

The defendant pleaded that it was agreed 
between himself and plaintiff that the as- 
sessment was to be paid by plaintiff, but 
this contention has been decided against 
him by both the Courts below. The First 
Court awar led plaintiff's claim, but on 
appeal the Additional District Judge, 
Nagpur, dismissed the suit, holding that 
under s. 220, cl. (0) of the O P. Land Revenué 
Act, the Givil Court had no jurisdiction to 
try the suit. è > 

Plaintiff makes this second appeal and 
the sole question in appeal is whether the 
Civil Court has jurisdiction to try a suite 
by a proprietor to recover land revenue 
from a person who has not paid it. 

Although there are one or two rulings 
on this point under the old Land Revenwe 
Act, there do not appear to be any under 
the new. 

Section 220, cl. (o) of the present ©. P. 
Land Revenue Act of 1917 bars the 
jurisdiction of the Civil Court in respect 
to “distribution of the land or apportion- 
ment of the lan l-revenueor sums payable 
under asub-settlemeat of a mzhalor patti 
by partition orotherwise orthe determina- 
tion of the rent to be paid bya co-sharer 
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for land held by him after the partition 
in . the mahal or the patti of another co- 
sharer.” 

It is contended that there is no question 
in this case of asub settlement or partition 
and that the section does not refer to a plot 
of land which is the question in the pre- 
sent case. The appellant relies on Janki 
Prasad v. Blamukund (1), Daryao v. Tukarm 
(2) and Chaturbhuj v. Chandirmool (3). 
These are all cases under the old Land 
Revenue Act and s, 152 of that ael is 
referred to in them. 

From the statement of objects ane 
reasons it appears that the new Act (s. 220). 
was designed to bar the jurisdiction of the | 
Civil Courts, as s. 152 had failed to do so 
sufficiently. In Janki Prasad v. Balmukund. 
(1), the suit was for arrears of revenue 
due by the defendants who while pro- 
prietors of theother mahal owned certain: 
land in the plaintiff's mahal and it 
was held that this was a suit for appor- 
tionment of revenue already assessed. 

It has been pointed out on behalf of 
the respondent that the rental value of 
the whole village including the land in 
suit has been fixed and of this a 
certain proportion is payable by the 
malguzar as land revenue to Government. 
But while the rental value of the sir land 
in dispute has been fixed, the assessment 
onit has never been separately fixed and 
the present suit for arrears of assessment 
necessarily involves the fixing of the assess- 
ment on this land, that is its apportionment, 
which’ is expressly excluded from the 
jurisdiction of the Civil Courts by s. 220, 
el. (0).of the present Act. f 

The matter is made clear bys. 159 of the 
present Act which recognizes the right 
of the proprietor to recover land revenue 
in respect of any land which having been 
taken into’ account in the assessment of 
such estate or mahal, is held by any per- 
son without payment or on payment of 
any sum less than the land revenue pay- 
able thereon. Clause (3) of that section - 
lays down that if land revenue has not 
heen separately assessed on such land, 
the proprietor may apply to the Deputy 
Commissioner who shall assess thereon 
a proportionate share .of the land revenue 
assessed°on such estate or mahal, and such 


(1) 14 C. P. L. R. 107. 
(2) 1 N. L. R. 100. 
(3) 5 Ind. Uas. 705; ON. L. R. 27. 
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land revenue shall thereupon become pay- 
able. 
This appears to me to exactly cover the 
present cage. 
Admittedly the land in`suit has been 
taken into account in the assessment of 


the village, tbat is its renta] hag been taken © 


into account in arriving at the total rental 
“value of the village on which the land re- 
“venue payable to Goverument is based. It 
‘is not the case that land revenue has been 
~ separately assessed onthisland. Defendant 
claims to hold the land without payment of 
assessment on the strength of an agreement 
which he has not proved and which would 
also appear to he barred by the provisions 
of this section. The proper course, therefore, 
for the proprietor is to apply to the Deputy 
. Commissioner to assess a proportionate 
share of the land revenue of the village on 
this land, and the plaintiff will then be. en- 
titled to recover it. 

It is clear that the present suit involves 
the Civil Court performing the function 
which hy s. 159 (3) is specially imposed on 
the Deputy Commissioner, viz., assessing a 
proportionate share of the land revenue of 
the village on the land in dispute, for the 
plaintiff cannot get a decree unless and 
until the Civil Court determines what is the 
assessment on the sir land in dispute, that 
is apportionment ofthe land revenue, and 
apart:from the provisions of cl. (0) of s. 
220, the jurisdiction is barred by the first 
pait of the section which says that no Civil 
Court shall entertain any suit to obtain a 
decision on dny matter which any Revenue 
Officer is by this Act empowered to deter- 
mine. 

As shown above bys. 159 of the Act, the 
Deputy Commissioner is specially empower- 
ed to determine such a question as the 
assessment of a particular piece.of land in- ; 
cluded in a village. 

The view of-the lower. Appellate Court 
that the Civil Court has no jurisdiction to 

- entertain the suit, is, therefore, right and 
the appeal must be dismissed with costs. 

Z. K. 4 Appeal dismissed: 


NAND LAL V. AKKI. 


(89 I. ©. 1925] 


LAHORE HIGH COURT. 
LETTERS PATENT AprraL No. 162 oF 
1924. >> i 
January 28, 1925. 

Present:— Sir Shadi Lal, Krt., Chief 
Justice, and Mr. Justice Le Rostigijol,. 
"NAND LAL—Pi. AINTIFE- APPELLANT: 

versus 
AKKI anp OTHERN— DEFENDANTS =- 
RESPONDENTS 

. Limitation Act (IX of 1908), s. 20, Sch: `I, Art. 75— 
Instalment bond, suit. on— Limitation, commencement 
of--Date of default—-Part payment, effect of. 

The purport of s..20 of the Limitation Act is that 
where part of the principal of a debt is paid before,the 
expiration of the prescribed period, that is, the period 
prescribed in the relative Article of Sch: Ito the Act, 
and the fact of such payment is recorded in the hand- 
writing of the person making the same,.a fresh period 
of limitation shall be calculated from the time when 
the payment is made. 

A suit to recover money due under an instalment 
bond is governed by Art. 75 of Sch. I to the Limitation 
Act and limitation begins to run from the date of the 
default; in other words not on the date of the pay- 
ment but the date of the non-payment in accordance 
with stipulations ofthe contract. If in such a suit the 
plaintiff is able to prove the-default, limitation runs 
irom that date, and if his suit is within time from that 
date he has no need to refer to s. 20 of the Act,’ 


Letters Patent Appeal from the judgment 
of Mr. Justice Broadway, dated the - 8th 
February 1924, Tr < 


Lala Badri Das, for the Appellant. ~ 
Lala Fakir Chand, for: the Respondents. 


JUDGMENT.—This Appeal arises out 
of an action to recover money ona bond 
payable by instalments with the proviso ` 
that default in payment of one er more . 
dnstalments shall render the whole -debt 
due forthwith, The plaint recited the pay- 
ment .of the first two instalments and-a 
default on the third. It is eommon-ground 
that the suit is within time if the first. two 
-instalments were-really paid and: the-learn- 
‘ed District Judge, whose finding of fact is 
conclusive, has found that the first two in- 
stalments were paid.’ 

In appeal to this Court Mr. J ustice Broad- 
way hasheld on the authority of Jawand Lal 
v. Sharf Din (1) that s. 20 of the Limitation 
Act bars the proof by oral evidence of the 
‘payment of first two instalments aad has: 
dismissed the suit. 

We may say at once that, in our. opinion, 
s. 20 of the Limitation Act has no concern 
with this case. The ruling ka Jawand 


(1) 16 Ind. Cas. 961; 35 P. R. 1913; 4P. L. R. 1913; 
277 P. W.R. 1913, ER AIE 
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Lal v. Sharf Din (1), we regret we are un- 
able to follow. The Article of the Limi- 
tation Act’ governing a suit of this type 
is No. 75 and the terminus a quo provided 
by the Article is the date of the default; 
in other words, not the date of payment, 
_ but -the date of non-payment in accord- 
“ane3 with the stipulations of the contract. 
_ If the plaintitf is able to prove the default | 
limitation rans from that date, and, if his 
suit is within time from that date, he has 
no need to refer tò s. 20 ofthe Act. Now 
“the purport of s. 20 of the Act is that 
‘where part of the principal of a debt is 
paid before the expiration of the prescribed 
period, thatis,the period prescribed in the 
relevant Article; and the fact of such pay- 
ment is recorded in the handwriting of the 
person making the same, a fresh period of 
limitation shall be calculated from the 
time when the payment was made. The 
plaintiff in this case, however, does not 
ask that a fresh period of limitation shall 
be computed from-the date of any pay- 
ment. His action is within time from the 
date of the default which he has proved. 
Consequently he has no necessity to have 
‘recourse to the provisions of s. 20. He 
“does not claim afresh period of limitation 
_ from the date of the payment of the 
‘second instalment. He is satisfied’ with 
the limitation provided in Art. 75 which 
prescribes three years from the date of the 
default, and, as he does not invoke the aid 
of s. 20, he may prove the payment of 
the earlier instalments by the usual evi- 
dence, A 
For these reasons “we accept the appeal 
and restore the District Judge’s order of 
remand. Costs in the High . Court shall 
follow the final result of the suit. 
BK Appeal-accepted. 


ALLAHABAD HIGH COURT. ° 


Ssconp Civit Avpsat No. 648 or 1423. 
i April 15, 1925. 
Present:—Mr. Justice Boys and 
Mr. Justice Banerji. 

RAM BARAN CHAUBBE AND ANOTHER 

— PLAINTIFFS—A PPFLLANTS 
- versus 
BHAGWATI PANDEY AND OTHERS 

—DREFENDANTS — RESPON DUNTS. 


Git Procedure Code (Act. V of 1908), O; XLVII, 


1 


RAM BARAN CHAUBR V, BHAGWATI PANDEY. 


. the 


. 
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rr. l}, 2--Review, application for—Forum, proper— 
Mortgage—Prior and subsequent. mortgagees—Hquity of 
redemption purchased by prior mortgagee—-Redemption, 
right.of, exercise of —Procedure. ae 
The effect of rr. 1 and 2 of O. XLVII of the O. P..O. 
is that except in the cases speciiically mentioned in 
r. 2, an applicatioa for review of judgment must be 
made not only to the Court which passed the decree or 
order but also toghe Judge who passed the decree or 
order. An application for review of judgment made 
toa Judge who passed the judgment but who has 
cəased to preside over the Cowtia which the judg- 
ment was passed is not competent. [p. 297, col. 1.] 
The language of rr. land 2 of O. XLVII of the C. 
P. ©. and particularly tha nature of the cases inciuded 
and excepted by particular mention in those rules puts 
it beyond doubt that tha Legislature carefully con- 
sidered the cases for which it was providing and that 
consideration was not absent from its mind 
that in certain cases there may beno Judge at all to 
whom an application for review may be made. [ibid.] 
Where the equity of redemption of certain mort- 
gaged property happens to become vested by purchase 
in a psrson who is also a prior mortgagee of the pro- 
perty andthat person as ownerof the equity of 
redemption wants to redeem a puisne-mortgage, while 
at the same time the puisne-mortgagee wants to re- 
deem the prior mortgage, the claim of the former not 
as prior mortgagee but as owner of the equity of re- 
ta must be preferred. [p.297, col. 2; p. 298, 
col. 1. 4 
Second appeal from a decree of the Addi- 
tional Judge, Gorakhpur, dated the 3lst 
January 1922: 


Dr. S. N. Sen, for the Appellants. | 
Mr. Shiva Prasad Sinha, for the Respond- 
ents. ` f 


JUDGMENT.—This is a plaintiff's 
appeal. It was a suit for a declaration of 
title that the plaintiff was a. mortgagee iú 
possession of plot No. 118 and that he was 
not a tenant of the defendants. and he also 

rayed for redemption of two simple mort- 
gages. It appears thatthe original owners 
were Dharam Dut and Aman Dut whose 
heirs were defendants Nos. 10 to 16. A 
simple mortgage was executed by Dharam 
Dut and Aman Dut in February 1876 
fo favour of one Debi Dafal whose heirs 
were represented by defendants Nos. 1 to 8. 
A second mortgage similar in all respects 
was executed on the 238th of September 
1876. Finally Dharam Dut and Aman Dut 
executed in favour of one Pabaru Sunar a 
‘usufructuary mortgage on tle 22nd of May 
1879. The grandson of Pabaru Sunar, Ram 
Nath, who was really a pro froma defend- 
ant 3rd- party sold his rights on the 7th 
of August 1903 to Ram Baran Chaube and 
Hazari Chaube the present plaintiffs, and 
gave possession. On the 17th of April 1888 
the heirs of Debi Dayal, the prior mort- 
gagees, obtained a decree in respect of their 
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two simple mortgages but did not in their 
suit make the usufructuary mortgagee, the 
predecessor of the plaintiff, party. Having 
obtained a decree for sale the heirs of Debi 
Dayal whom we shall henceforward call 
the defendants themselves purchased the 
mortgaged property. In 1921 they sued in 
the Revenue Court to eject the present 
plaintiff describing him as a tenant and on 
the 4th of March 1921 the plaintiff objected 


that he was really a mortgagee and he was - 


referred by the Revenue Court to the Civil 
Courts. He duly went to the Civil Court 
and the present proceeding is the result. 
The defendants pleaded that they, not in 
their capacity as prior mortgagees but hy 
right of their purchase of the equity of 
_ redemption at the auction-sale, were entitl- 
ed to redeem the plaintiff. They pleaded 
that they had obtained decrees which ex- 
tinguished their own mortgages and, there- 
fore, no suit by the plaintiff for redemption 
was possible. 4 
The Trial Court, the Munsif, (Babu Girish 
Chander) on the 16th of February 1922 
granted a preliminary decree for redemption 
to the plaintiff on the basis that all accounts 
should be taken as to what was due to the 
defendants on their mortgages at the date 
of the acution-purchase. Subsequent to the 
passing of this preliminary decree Babu 
Girish Chander was transferred to another 
Court to act as Subordinate Judge in the 
same district. On the 16th of February 
1922 he had written the judgment in the 
case but lis successor, Babu Raghu Nath 
Prasad, on the same day, the 16th of Febru- 
ary 1922, pronounced it The next step was 
an application bythe plaintiff on the 18th 
of February 1922 tothe Court of the Sub- 
ordinate Judge which was then presided 
over by Babu Girish Chander to amend his 
judgment so that the decree should read 
that the account should be taken up to 
the date of the decree obtained by the de- 
fendants in accordance with the Privy 
Council ruling to that effect. It would. 
appear that on the 4th of March 1922 the 
defendants appealed from the original pre- 
liminary decree to the Court of the District 
Judge. On thesame day Babu Girish Chan- 
der allowed the application fornreview and 
passed a fresh decree. It is clear that 
‘though these two proceedings took place 
on the same date the appeal of the defend- 
ants was in fact filed before the order 
. allowing the review was passed for there is 
a reference to it in the order granting the 
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review. On the 22nd April 1922 the de- 
fendants alsoappealed against. the order 
allowing the amendment. The two appeals 
were heard together.by the District Judge. 
He dismissed the plaintiff's suit for redemp- 
tion holding that the defendants’ mort-. 
gages had ceased to exist as a consequence 
of the decrees obtained by them and he held 
that the defendants were entitled to redeem 
the plaintiff. The plaintiff at the hearing 
of the appeal objected unsuccessfully that: 
the appeal should have been against the 
preliminary decreeas passed by the Subordi- 
nate Judge Babu Girish Chander,an appeal 
against which was barred by time. The- 
District Judge further held the order of: 
Babu Girish Chanderallowing the review to 
be without jurisdiction and’ the District. 
Judge gave to the defendants a decree: 
allowing them to redeem.the plaintiff's 
mortgage on paymentof Rs. 85. , See 
The plaintiffs have now applied to ‘this 
Court in Revision No. 65 of 1923 against the 
order of the District Judge by which he 
held that Babu Girish Chander had no 
jurisdiction andin the S. A. No. 648 of 1923 
against the order by which he réversed the 
decree of the Munsif and gave the defend- 


‘ants’ right to redeem. 


It will be convenient to dispose of both 
matters in the same order. i 
As tothe Revision No. 65 of 1923, it is 
again contended before us that the appeal 
of the defendants shouldhave been directed 
against the preliminary decree as amended 
by Babu Girish Chander after he had cèas- ` 
ed to be Munsif. To establish this conten- 
tion it is necessary for the plaintiff to con- 
tend, and it has been contended with much 
verbal play on the wording of rr. l and 2 of 
O. XLVII, that the plaintiff was right 
in making to Babu Girish Chander his 
application for review and that Babu Girish 
Chander had power to entertain it. It is 
not necessary to follow Counsel for the 
applicant in revisjon in the ramifications 
of his argument on this poini. It is clear 


on the face of r.1 that an application for 


review must in all the cases in whieh it. is 
allowed at all be made “to the Court which 
passed the decree (or made the order)”. If 
this r. 1 stood alone, then all such applica- 
tions could be made to “the Court which 
passed the decree” whether the Judge pre- 
siding in that Court was the Judge who 
passed the -decree or was a successor of 
that Judge. But..r.1 is followed py r. 
2 which adds a further condition that ex- 
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cept in certain cases of which the case 
before us is not one, the application must 
be made “only to the Judge who passed 
the decree.” In the cases excepted the 
_application must be madé to the Judge who 
is presiding at the time in “the Court which 
passed the decree” and may be made to him 
whether he is thesame Judge who passed 
the decree or the successor of such Judge, 
such cases being excepted from r. 2 and 
only controlled by r. l. In other cases 
than those excepted (and the present case 
is not one of those excepted) r. 2 declares 
that the application can only be made to 

the Judge who is not only as required by 
© r, 1 sitting as the same Court but is further 
the individual Judge who passed the 
decree, 

In other words r.2 imposes in certain 
eases, of which this is one, a second condi- 
tion in addition to that imposed by 1. 1, 
In the present case owing to transfer of 
Babu Girish Chander there was no Judge 
who fulfilled both conditions. Babu Girish 
Chander was not sitting as the same “Court” 
and his successor Babu Raghunath Prasad 
was not the same “Judge.” The plaintiff 
should, therefore, have proceeded to his 
remedy by way of appeal. 

The fact that under certain circumstances 
theré may be, through no fault or act of 
the intending applicant, no Judge at all to 
whom application for review can be made 
as in the present case or where the indi- 
vidual Judge has died, would at first’ sight 
suggest a different interpretation of the sec- 
tion. This difficulty was ineidently notic- 
ed in Maharajah Moheshur Sing v. Bengal 
Government (1). 

_ But, in our opinion, the terms of rr. 1 and 
2 and particularly the nature of the cases 


included and excepted hy particular men-° 


tion in those rules puts it beyond doubt 
that the Legislature carefully considered 
the cases for which it was providing and 
that the consideration was not absent from 
its mind that in certain cases there might. 
be no Judge at all to whom application 
could be made. Be that however as it may 
be, and though the rules might have been 
more clearly worded, the effect of them is 
beyond doubt. 


This is the only argument that was seri- . 


ously pressed before us in this connection 
and there is clearly no force in it. 
We hold, therefore, that the learned Addi- 


. (1) 7 M. I. A. 283 at p. 304; 3 W. R. P. C. 45; 1 Suth. 
P. O. J. 325; 1 Sar, P, O. J. 645; 19 E, R, 316, 
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tional District Judge was clearly right in 
holding that Babu Girish Chander had no 
jurisdiction to allow the review. 

The application in revision’ is dismissed 
with costs including fees on the higher 
scale. 

Next as to the S. A. No. 643 of 1923. It is 
urged that the prior mortgagee filed. his 
suits and got his decrees without making 
the plaintiff puisne-mortgagee a party to 
his suit, and then himself purchased de- 
liberately with the intention of depriving 
the puisne-mortgagee of his right to redeem. 
This may be so, but how does it help the 
plaintiff? If, to mark our disapproval, the 
plaintiff were given the right to redeem 
which he claims, that would he gain there- 
by? The prior mortgagee has by his pur- 
chase of the mortgagor’s rights secured the 
right to redeem the mortgage of the plaint- 
iff, and if the plaintiff redeemed his mort- 
gages, he would be able immediately in 
turn to redeem the plaintiff's mortgage. 
The case is in all essentials indistinguish- 
able from that reported as Pavasram Sing 
v. Pandohi (2). We find ourselves in com- 
plete agreement with that decision and the 
reasoning to be found therein. Some 
attempt was made by Counsel for the ap- 
pellant to distinguish that case on two 
grounds, firstly, that in that case the prior 
mortgagee who had become the owner of | 
the equity of redemption had made a de- 
posit under s. 83 of the Transfer of Pro- 
perty Act; and, secondly, that he had in 
his written statement put forward his claim 
toredeem. Neither argument has any force 


“in face of the written statement in this 


ease, in para. 10 of ‘which the defend- 
ant declared himself ready to pay and 
in para. 9 of which he asserted his 
right to redeem. The case was opened to 
wis with the suggestion that it had been 
held that a prior mortgagee has a right to 
redeem. Of course neither in the decision 
in Parasram Sing v. Pandohi (2) was this 
really held, nor do we hold it in this case, 
but merely that where the mortgagor's 
equity of redemption happens to have vest- 
ed by purchase in a person who is also a 
prior mortgagee and that person as owner 
of the equity of redemption wants to redeem 
a puisne-mortgage while at the same time 
the puisne-mortgagee wants to redeem the 
prior mortgage, the claim of the former 
not ag prior mortgagee hut as owner of 
(2)267 Ind. Cas. 533; 20 A. l. J, 191; (1922) A. I R. 
(A) 185; 4 A. 462; 4 U. P. L. R. (AL) 145. 3 
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the equity of redemption will be pre- 
ferred, There is no more force in the 


- . . 4 
appeal than in the revision and we dis- 


miss it accordingly with costs including 
fees on the higher scale. 
Z. K. Anpeal 


dismissed. 


, LAHORE HIGH COURT. 
Larrers PATENT APPEAL No. 111 or 1924. 
February 5, 1922. 
Pregent:—Justice Sir Henry Scott-Smith, 
f Kr., and Mr. Justice Martineau. 
- CHAJJ U- -RAM AND OTHERS— PLAINTIFFS— 
AvPELLANTS 
versus 


SINGH RAM AND OTHERS—DEFENDANTS— | 


RESPONDENTS. - 

Appeal—Suit for declaration that decree cannot be 
executed—Defenlants, some, not made parties to appeal 
—aAppeal, whether can proceed. 

‘A joint decree was passed in favour of the defend- 
ants against the plaintiifs and the latter brought a suit 
for a declaration that the decree could not be executed 

-against them. ln appeal some of the defendants were 
rot impleaded as respondents : : 

Held, that all the defendants were necessary parties 
to the appeal and that the appeal could not proceed in 
the absence of some of them. 

Letters Pateut Appeal from an order of 
Mr. Justice Le Rossignol, dated 27th Feb- 
ruary 1924. 

Mr. Manohar Lal, for the Appellants. 

Mr. Shumair Chand, for the Respond- 


-ents. 
. JUDGMENT.—Bhiku and Situ, de- 


fendants, who were parties to the appeal . 


before the Judge in Chambers have not 
-been made respondents in this Letters 
Patent Appeal. 

They and their two brothers, Singh Ram 
and Abhe, havea joiut decree against the 
plaintiffs-appeliants who seek a declaratione 
that that decree cannot be executed. ` 
_ Bhiku and Situ were necessary parties 
to this appeal aud a preliminary objection 
is raised that the appeal cannot proceed 
without their being made parties. We are 
referred to Khatra v. Salem Kaj (1) and aré 
asked to dismiss the appeal. Mr. Manohar 
Lal admits that the appeal cannot proceed 
aud we accordingly dismiss it wigh costs. 

Z. K. Appeal dismissed. 


(1) 51 Ind. Cas. $35; 1 L. 21. 
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CALCUTTA HIGH COURT. 
APPKALS FRUM APPELLATE DEUREES 
Nos. 1756 anp 1757 or 1922. 
May 8, 1925. l 
Present:—Mr. Justice Cuming and Mr. - 
Justice Chakravartı. Oo 
BISWAMBHAR DAS BORAL—PLAINTIFF 
~-~APPELLANT : 
versus ae 
AMIRUDDIN MONDAL-—DEFENDANT : 
— RESPONDENT.,  * 
Construction of document—Lease for. 
period, duration of. 

:A lease for an indefinite period granted for purposes 
of cultivation and for letting out the lands to tenants, . 
enures for the lifetime of the grantee, i 

Tf a grant be made to a man for an indefinite period 
it enures, generally speaking, for his lifetime, and 
-passes no interest to his heirs, unless there are same 
words showing an intention to grant an hereditary 
interest. - i 


Appeal against the decrees of the Addi- 
tional Listrict Judge, Dinajpur, dated the 
27th April 1922, affirming thcse of the 
Munsif, Second Court, at that plece, ‘dated 
the 22nd of August 1921, eo is 

Dr. J. N. Matter (with him Babu Sarat 
Kumar Mitter), for the Appellant, . - 

Dr. S. C. Basak (with him Babu Bimal 
Chandra Das Gupta), for the Respondeut. 

JUDGMENT. ; 

Cuming, J.—ihese two appeals arise 

out ofa suit to eject the defendant after 


indefinite 


‘giving him notice to quit. The facts are 


shortly these: The defendant held two 
leases one of 4-anvasshare in Mouza Chak 
Bhabani and the other of 8-annas share of 
Mouza Debagram. These two leases were 
granted tothe deferdant by the zemindar 
of the village in 1300 B. S. The plaintiff 
got from the zemindara paint lease of 16- 
annas share of these two villages in 1305 
and 1306. In 131], the phaintiff served the 


notice to quit on thedefendant. The de- 
‘fendant disregarded this notice to. quitand 


apparently the plaintiff took no further 
steps. Notice was again issued on the de- 
fendant but with similar result; and hence 
this suit. 
* The case of the defendant was that he 
got iwo permanent Icases of the land in 
question. Both the Trial Court and the lower 
Apyellate Court held that the defendant 
hada lease for life of the properties in 
question and, therefore, the plaintiff was 
not entitled to eject him. 

The plaintiff has appealed and -cross- 


‘objections have been tled by the respon- 


dent. The whole case turns on the con- 
struction of the leases granted’ by the 


“notice, effect ‘of—Suit for 
- ‘commencement of —Takarraridar, 
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gemindar. In these leases no term is stated. 
They are leases forthe purposes of culti- 
vation and for letting out the lands to 
tenants. 
leases, they may be taken to be leases that 
“would enure for the lifetime of ‘the graritee. 


“In the case of Lekhraj Roy v. Kunhya ` 


Singh (1), their Lordships of the Privy 
Council observe as follows:—‘ifa grant be 
“made to aman for an indefinite ‘period, it 
enures, _generally speaking, for his lifetime, 
“and ` passes no intérest to his heirs, unless 


there are some words showing an intention i 


to grant an ` hereditary, interest.” These 
leases in question are for an indefinite 
“period: and the lower Courts have rightly 
construed: them as being for the ‘lifetime 
“of the grantee. In this view of the case I 
am not prepared to disagree with the find- 
ing of the lower Appellate “Court. The 
dppeal fails and is, therefore, dismissed 
with costs. ` 

The cross-objections on behalf of the res- 
pondent have not been pressed and are 
dismissed without costs. 

This judgment governs Appeal No. 1757 
of 1922 which is also dismissed with costs. 

narah, J.—I agree. 


- Appeal dismissed. 
aj 30. 210; 4 I'A. 223; 3 Suth. P. ©. J. 453; 3 Sar. 
>. ‘a. 758; 1 Ind. Jur. 636; apie Dec. (N. s.) 722 
A ) 


LAHORE HIGH COURT. 
- Lerrsxs Patent APPEAL No, 34 or 1924, 
: ; January 21, 1925. 
Present: Bir Shadi Lal, Kr., Chief 
`. Justice, and Mr. Justice ‘Le Rossignol. 
-BELA SINGH— PLAINTIF — 
APPELLANT 
versus i 
- LAKSHMI DAS—DEFENDANT— 
' RISPONDHNT. 
` Limitation Act (IX of 1908), Sch. 7, Art. 120— 
‘Notice of. eectment—Title suit, dismissal of —Execu- 
‘tion of order—Formal delivery of possession—-fresh 
declaration—-Limitation, 
whether entitled to 


eject owner. 
. A takarraridar wha has no right in the land except 
that of securing a share of the produce, is not entitled 
to eject the owner of the land from possession of the 
‘land 

Defendant issued a notice of ejectment to the plaint- 
- iff, and the plaintiff. brought a suit in the Revenue 
Court to contest the notice of _ejectment but was 
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defeated. The proceedings in execution of the order 
of ejectment were purely formal and plaintiff's -pos- 
session was not disturbed. Subsequently defendant 
issued a fresh notice of ejectment upon the plaintiff 
end plaintiff brought a suit »gainst the defendant for a 
declaration that he was not liable to ejectment : s 

Held, that under the circumslances of the case the | 
issue of the second potice of ejectment constituted a 
fresh invasion of the plaintiff's title and he was entitl- 
ed to base his suit upon that fresh invasion and that 
limitation began to run from the date of the second 
notice of ejectment, 


Letters Patent Appeal from the judgment 
of Mr. Justice Harrison, dated the 18th 
January 1.924. 

Mr. C. H. Oertal, for the Appellant. 

Mr. Rama Nand for Mr. Gobind Ram, for 
the Respondent. 


JUDGMENT.—The plaintiff in this’ 
‘case is shown in the Revenue Records as the 
owner of the land in suit, whilst the- 
defendant is shown as a takarraridar 
entitled to ard share of the produce, and 
there is no doubt that the plaintiff is the 
owner and that, the defendant is a takar- 
rariday with no interest in the land except 
the right toadrd share of the produce. 
The status of a takarraridar is not clearly 
defined, butin this case .he appears to 
be the successor-in-interest of a muafidar 
whose muafi lapsed and on its lapse the 
ex-muafidar was granted the right toa 4rd 
‘share of the produce of the land with the 
title of takarraridar. 

The cause of action in the present case 
was the issue by the takarraridar to the 
plaintiff of a notice of ejectment, and the 
learned Judge in Chambers has dismissed 
the suit on the ground that in 1912 the 
ptaintiff was ejected from the land in suit. 
Tne facts are as follows :— 

The defendant issued a notice of eject- 
ment in 1912 to the plaintiff. The plaintiff 
brought a suit in the Revenue Court to 
cog test the notice fof ejecttment but was 
defeated. Thereupon proceedings in execu- 
tion of the notice took place; but the pro- 
ceedings were purely formal, and in fact 
the plaintiff retained phy sical possession of 
‘the land in suit. In other words, so far 
as the plaintiff was concerned the eject- 
ment proceedings of 1912 in no way affect- 
ed his possession and, as his physical pos- 
session was not affected, he was entitled 
to ignore those. proceedings. Now, that a 
further notice of ejectment has been issued 
against .him, that constitutes a fresh inva- 
sion of his title, and he is” consequently 
within his right in basing his present suit 

- upon that fresh: notice.. We,.therefore, hold 
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that his suit was within time, and as the 
facts of the case are perfectly clear, namely, 
that the plaintiff is the owner of the land 
and the defendant is a mere takarraridar 
with no right in the land except that of 
securing a share of the produce, we. accept 
the appeal and ‘restore thee decree of the 
District Judge with- costs in the High 
Court. 


Z. K, "~ Appeal accepted. 


a am an 


RANGOON HIGH COURT. 


Civit Revision Nos. 134 AND 177 or 1924. . 


December 8, 1924. 
Present :—Mr. Justice Godfrey. 
N. K. R. R. M. CHETTY Firnu— 
PETITIONERS 


Versus 
M. SUBRAYA MUDALIAR— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss, 47, 115, 
0, XXI, rr. 88, 89, 90, 91, 92—Execution of decree— 
Sale, application to postpone, refusal of—Sale carried 
out—A ppeal—Revision—A pplication to set aside sale, 
absence of —Confirmation of sale—Duty of Court. 

Where no application is made under rr. 89, 90 or 91 
of the O. P. C. to set aside an auction-sale, the Court 
has no-alternative but to confirm the sale. Where a 
judgment-debtor's application to postpone an auction- 


sale is rejected under O. XXI, r. 83 of the C. P, C., and | 


the sale ig subsequently held,.the remedy of the 
judgment-debtor is to make an application to set aside 
the sale under r. 89 or r. 90 of O. XXI, or to apply in 
revision to the High Court under s. 115 of the Code to 
have the proceedings of the Execution Court set aside 
upon the ground that the postponement of the sale hgd 
been improperly and illegally refused and not in pro- 
per exercise of the judicial discretion vested in the 
Court. The sale having once been held it is not open to 
the judgment-debtor to appeal against the order refus- 
ing to postpone the sale. [p. 302, col. 1.] 

Civil revision against the decrees of the 
District Court, Insein, in Civil Miscellafe- 
ous Appeals Nos. 23 and 56 of 1924. 

Mr. P. B. Sen, for the Petitioners. 


Mr. Hay, for the Respondent. 


JUDGMENT.—These are applications 
in revision against two orders passed by the 
District Court, Insein, the one of the 5th 
May, 1924 postponing the confirmatioa of 
the sale of certain property sold in execu- 
tion of a decree at the instance of the 
present applicants, and the other of 14th 
June 1924 dismissing the applicants’ appeal 
against the order of the Sub-Divisional Court 
declining to confirm this sale in conformity 
with the District Court’s order before re- 
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ferred tò, upon an application previously 
filed bythe applicants in that behalf. They 
arise out of the same execution proceedings 
and are accordingly disposed of together. 

It appears. that on the 7th September 
1922, the applicants obtaind a money - 
decree against the respondent for some 
Rs. 3,600 odd and in execution attached on the 
26th January 1923 certain immoveable pro- 
perty belonging to the respondent, which 
was already mortgaged to the applicants.. 
For a variety of reasons, and several times 
upon grounds put forward by the respon-. 
dent which have been characterised by-the 
District Court as obstructive, the sale of 
the -property was delayed until January 
1924, when on the 8th ofthat month a final 
sale proclamation was issued by the Sub- 
Divisional Court for the holding- 
of the sale subject to the mortgage 
on the 16th February. Before that date, 
however, the respondent filed applications 
representing that the land had been acquir- 
ed by Government. This was not quite 
accurate as it seems that, though land-ac- 
quisition proceedings were pending, they 
were not, and have not even yet terminat- 
ed. The Sub-Divisional Court, however, 
took notice of the fact and directed that 
the information should also be published 
in the sale proclamation for the benefit of 
intending bidders. The respondent then 
applied on the 15th February 1924 suggest- 
ing that the sale should be siayed, but if it 
was to take place, asking that it might be 
advertised in-the Rangoon Gazette. Upon 
this the Sub-Divisional Court passed an 
order to the effect that there was no ground 
for further staying the sale, but it directed 
that the proclamation should be advertised 
as desired. The sale bad in consequence 
to be postponed until the 15th March, 1924, . 

On the 14th March 1924 the respondent 
filed a further application definitely asking 
that the sale be postponed until he had re- 
ceived compensation from the Collector in 
the land acquisition proceedings, This 
application was rejected and the sale took 
place as advertised and the land was bought 
by the attaching creditors—the applicants 
—who had obtained leave to bid. The 
Court then fixed the Ist May 1924 for’the 
confirmation of the sale. 

On the 26th March, however, the respond- 
ent filed an appeal to the District Court, 
attaching the diary of the whole proceedings 
of the Sub-Divisional Court terminating in 
the last order fixing a date for the con- 
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firmation of the sale, and it isagainst the 
order then passed by the District Court 
that the first of the present application is 
made. The other application is subsidiary, 
and if this one is allowed, it follows that 
that should be too. 

It is obvious that the sale having already 
“taken place when that appeal was filed, 
no question of stay could possibly arise, 
and question as to whether an appeal did 
or did not lie against an order refusing 
to stay the sale are entirely beside the 
point. There can be no doubt that the 
proceedings of the Sub-Divisional Court 
above detailed have been perfectly regular, 
and itis difficult to see how there was, in 
fact, any real ground in the circumstances 
for directing a stay ofthe sale. The land 
acquisition proceedings are still pending 
and itis not yet known whether the land 
will be acquired or not. <A great deal has 
been made of the hardship likely to ensue 
upon the judgment-debtor (respondent), if 
the price awarded by the Collector is a 
large one, as he will not get the benefit. 
But this argument proceeds upon the 
assumption that the property is worth a 
‘very large sum of money, and has been 
sold for a song, and also ignores the 
fact that the inclusion of the information 
regarding the pending acquisition pro- 
ceedings in the proclamation 
can hardly have lessened the attractive- 
ness of the purchase, and of this the judg- 
ment-debtor get does the benefit. Though 
it is stated by the judgment-debtor (respon- 
dent) that the property is worth something 
like Rs. 60,000, there is no proof of this, and 
the judgment-creditor in his application 
for execution only places its value at 
Rs. 29,000. The complaint that it was sold 
-for Rs. 3,200 entirely ignores the fact that 
it was soldin execution of a decree for over 
that amount and also subject to a mort- 
gage for Rs. 12,000 with accumulating 
` interest. Ifthe property had indeed been 
so very much more valuahle, it is incon- 
ceiveable that the judgment-debtor would 
not have applied earlier for stay of execu- 
tion and ofthe sale upon proper grounds 
and have raised the money to pay off his 
pressing creditor. What he diddo was to 
wait until the very last moment—the day 
before the sale—and it was then only that 
he definitely applied on this ground for 
the postponement of the sale. For two 
or three months he had known of the land 
acquisition proceedings; but did not ap- 
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ply. And it would seem that there were some 
grounds for the Sub-Divisional Court's 
thinking that his action was really dictat- 
ed by the same obstruction, which had 
characterised his attitude throughout. 

However, apart from the merits, the ques- 
tion now involved is whether the present 
order of the District Court postponing the 
coufirmation of the sale indefinitely can be 
sustained, or whether it is in fact illegal 
and made without jurisdiction, as it is con- 
tended. It has been contended that tke 
present matter should come, before this 
Court by way of second appeal; but it 
would seem clear that it has been rightly 
classed as a revision application—cf. Asim- 
uddi Sheikh v. Sundari Bibee (1). 

The order of the Sub-Divisional Court re- 
fusing to postpone the sale was passed 
under O. XXI, 1. 83, C. P. C., and was a 
matter resting in the discretion of the 
Court to be exercis2d in conformity with 
the provisions of sub-r. (1), which provides 
that “ifthe judgment-debtor can satisfy 
the Court that there is reason to believe 
that the amount of the decree may be 
raised by the mortgage or lease or private 
sale of such property............. aee aane 
the Court may, on his application, post- 
pone the sale.................. " The judgment- 
debtor did not apply until the very last day, 
His previous application had not indicated 
any very serious objection to the sale being 
held, but had asked that it should be ad- 
vertised inthe Rangoon Gazette, which was 
duly done. Having delayed his application 
until the very last day, and that application 
Ifaving been refused, he allowed himself no 
time to move the lower Appellate Court in 
appeal against the order refusing postpone- 
ment. And the sale having taken place, 
his only remedy then, itis clear, was to 
apply to have that sale set aside. Provision 
is made for such application in O. XXI, rr. 
89, 90 and 91, ©. P. C. No such application 
was, however, made by him to the Sub- 
Divisional Court ; but instead he appealed 
to the District Court to set aside the sale. 
The District Court postponed the confirma- 
tion of it. 

It is difficult to understand how the 
District Court in its appellate jurisdiction 
could have” entertained-by way of appeal 
an application, which should have been 
made to the Original Court, which is prac- 
tically what it did. It being no longer 


(1) 10 Ind, Cas. 345; 38 O. 339; 15 O. W, N. 844; 14 
C. L, J, 224, 
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possible to effectively appeal against the 


order refusing to stay the sale, the sale 


having already taken place, and the respon- 
dent presumably not wishing to apply to the 
Origiual Court to set aside the sale under 
the provisions above referred to, which 
“would probably have been’ inelfectual, his 
only possible “complaint being on the 
ground that his application to stay the sale 
had been refused, it would seem that his 
proper remedy in the circumstances would 
have been to apply in revision tó the High 
Court under s. 115; C.P.C., to have the 
proceedings of the Sub-Divisional Court in- 
cluding the sale, set aside upon the ground 
that the postponement of the sale had been 
improperly and illegally refused and not 
in proper exercise of the judicial discretion 
vested in that Court. The District’ Court 
has no such revisional powers, though it 
has in effect exercised them. Butit seems 
to me that for still another reason the order 
of the District Court cannot be sustained. 
The order passed is an order contingent 
upon two events, neither of which has yet 
taken place, andis inthe form of a sort 
of-compromise. It postpones the confirma- 
tion of the sale, which in itself is a bad 
order in law, and provides that, if Govern- 
ment withdraws fromthe acquisition, the 
sale shall be confirmed, but-if Government 
proceeds with the acquisition and an award 
is made, confirmation of the sale shall be 
refused. 

Having treated the appeal as one arising 


on a question to be determined within s.- 


47 of the C. P. C., it is obvious thatthe order 
passed should have been one, which cdén- 
clusively and finally determined (so far as 
that Court was concerned) the rights of the 
parties with regard to the matters in con- 
troversy. This it did not, but as previous- 
ly stated a strt of compromise dependent 
upon certain contingencies, “In my opinion 
the order cannot be sustained. 


The other application before this Court 
is against the District Courts order cor- 
firming the order of the Sub-Divisional Court 
refusing to confirm the sale, Under 
0. XXL r. 92 (1), O. P. C., where no applica- 
tion has been madeunder rr. 89, 90 and 91, 
the Court has no alte:nativa but to con- 
firm the sale and theapplicants were entitled 
to the order they asked for. Umesh Chandra 
Dass v. Shib Narain Mandal (2), 

Both these applications must, therefore, 


(2) 310, 1011 at p. 1013; 90. W, N. 193. 
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be allowed, the orders of the District Gout 
complained of set aside and the proceedings. 
returned to the Sub-Divisional Court for the 
order of confirmation to be passed accord- 
ing tolaw. The respondent will- pay: the ~ 
applicants’ costs—five gold-mohurs. oo, 

Z. K. ` Applications allowed, 
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LAHORE HIGH COURT.. 
Lerrers Parent APPEAL No. 136 or 1924: 
February 6, 1925. : 
Present:—Sir Shadi Lal, Krt., Chief : 
Justice, and Mr, Justice ‘LeRossignol.: ae 
JAI SINGH AND oTHERS—DsFENDANTS— . 
APPELLANTS 
Versus 
DARBARA SINGH AND ANOTHER— 
PLAINTIFFS—RESPONDENTS, 
Custom—Alienation by male proprietor, suit to 
challenge—Sale of mortgaged property to provide 
capital for migration to another country, whether ` 
justified—Delay, effect of. ik 
Where a suit is brought to challenge an alienation ` 
nearly twelve years afler the date of the alienation, 
the case should not be decided on the narrow lines of 
an arithmetical enquiry. [p. 303, col. 1.] : 
Where.a person against whose character nothing is 
suggested and who-has long been out of possession of 
his estate, which for years past has been in the posses- 
sion of mortgagees for a very large sum, makes up his, 
mind to raise, by selling all that ‘Yemains of his rights,, 
a sum of money which would provide him with asmall 
capital to enable him to migrate to another country, he 
is perfectly entitled to do so, and his act is an act of 
prudence and good management. He is not obliged to. 


riba) his estate for the advantage of his reversioners. 
ibi 


Letters Patent Appeal from the judgment 
of Mr. Justice Campbell, dated the 28th 
April 1924. 

The Hon'ble Pandit Sheo Narain, R. B., 
and Mr. B. A. Cooper, for the Appellants. 

Bakhshi Tek Chand, for the Respondents. 

JUDGMENT.—Jai Singh sold the 
ancestral property in suit for Rs. 4,000 
on the 3rd of March 1910, and the present 
appeal arises out of a suit brought in 
January 1921, by a brother and nephew of: 
Jai Singh fora declaration that the sale 
should notaffect their reversionary. rights. * 

‘The first two Courts dismissed the suit, 
holding that Rs. 3,C00 out of the Rs. 4,000 
were absolutely proved to be necessary.- 
With regard to the remaining sum of 
Rs. 1,000 which was paidin cash before 
the Sub-Registrar by the vendee to the 
vendor, the First Court held that after the 
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lapse of such a long period the’ vendee 
could not ‘be expected to give strict proof 


of necessity. It noted that an 
had been’ made ‘to prove that the vendor 


required money for the karewa of his soh 


and for his journey to China, forit is an 
undisputed -fact that ‘the vendor and his 


family have left India. 


The First Court ‘of Appeal took the ‘same 
view. Although it held that the expendi- 
ture on emigration to China was not a 
necessity, it seems to have accepted the 
suggestion that Rs. 600 were spent on the 
vendor’s son's marriage and Rs. 400 in 
travelling expenses. - i 

On second appeal the learned Judge in 
Chambers has held that necessity for only 
Rs. -3,000 out of the sale price has been 
established and has converted the sale into 
a charge which plaintiffs will have to pay 
before taking possession of the land when 
succession opens out to them. The learned 
Judge-considered that there was no proof 
that the vendor’s son had ever been married 
or that Rs. 1,000 had been advanced by 
the vendee on the representation that 
money was required by the vendor for 
his son's marriage: ; 

From his judgment this Letters Patent 
Appeal has been preferred and we think 
‘it should succeed. Cases such as these 
should not,in our opinion, be decided on 
the narrow lines of an arithmetical enquiry 
when the plaintiff comes 
such a late hour, It must-be very difficult 
for a vendee to remember after so many 
years wnat precisely were the representa- 
tions made to-him by the vendor to 
induce him to-accept the sale. The facts 
“are clear. ‘The vendor had long been out 
of possession of his estate which for years 
past had been in the possession of mort- 
gagees for a very large sum. Nothing is 
suggested against his character, and if he 
-made up his mind to raise, by selling 
what remained of his rights, some sum 
which would provide him with a small, 
capital to enable him to migrate to another 
country, we hold that he was perfectly 


entitled to do su, that his act was an act. 


of prudence and good management, and 
that he was not obliged to nurée his 
estate for the advantage of his reversioners. 

On the merits, there is little to be said 
for the plaintiffs; they remained silent 
for nearly 12 years and their suit is a 
speculative one, for between them and ‘the 
succession there is the vendor's son who 
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is still a young man and may have sons. 
` If then the finding had been that the 
whole of this Rs. 1,000 had heen raised by- 
the vendorin order to. provide him with a 
small capital in his new career and in 
_ order to defray the costs of the migration 
of himself and his family to China, we 
should have held the transaction to be 
one of prudence, good management, and 
necessity, but accepting the finding of fact 
that one-fourth of the sale price of 
Rs. 4,000 has not been proved t) shave 
been taken for necessity, we still think 
that the peculiar circumstances of the 
case justify the maintenance of the sale. 

We accept the appeal and dismiss: the 
suit with costs throughout. 

Z. K, Appeal accepted. 


RANGOON HIGH COURT. 
SPECIAL SECOND CIVIL Appuan No, 184 
oF 1924. 

January 19, 1925. 
Present:—Mr. Justice Pratt. 
MAUNG KYAUK PU-—PLAINTIFP 
—APPELLANT 
. VETSUS l 
MAUNG PU—DEFENDANT— RESPONDENT. 
Upper Burma Land Revenue Regulation (ITI of 
e 1889), ss. 8, 28, 24, #5—Village land, whether State 
land—Bobabaing land, whether can be owned in 
village Collector, jurisdiction of, to decide dispute 
between rival claimants to State land—Eyjeetment order 
Possession, suit for, maintainability of 
There is no authority for the proposition that all 
village land is State land. [p. 30J, col. 1.) oo 
e There is no reason why persons should not own 
bobabaing landin a village; and it is conceivable 
that bobabaing land might often exist in an area 
which was not originally appropriated to dwelling 
places but was subsequently so appropriated. [ibid.| 
The Upper Burma Land Revenue Regulation does 
not authorize a Kevenue Oificer to decide a dispute 
between rival claimants to State gand-except within 
one year ofa declaration that a land is State land.. 
In the absence of proof that a land is State Jand a 
Collector’s order deciding a dispute between rival 
claimants to it and ordering the ejectment of one ‘of 
the parties fm the land is ultra vires‘and the person 
ejected or his legal representative is entitled to 
maintain a stit to recover possession of the land on 
the basis of a title derived from long occupation. |p. 
304, col. 2.] 
Mr. Mitter, for the Appellant. 


Mr, Sanyal, for the Respondent. 
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JUDGMENT.—Plaintiff sued to recover 
possession of a house site, which he alleged 
to be the bobabaing property of his father- 
in-law, Maung Ne Dun. 

The Trial Court found that the land was 
the property of plaintiff's father-in-law and 
granted a decree as prayed. - 

On appeal, the District Court pointed out 
that defendant was in possession with the 
permission of the Collector, and, assuming 
that the land was State land, his title as 
derived from the Collector must be deemed 
to be superior to thatof plaintiff, 

The learned District Judge based his 
finding that the land was State, on the fact 
that plaintiff by applying to the Collector 
for the land as village land had admitted 
that it was State. 


Plaintiff's application to the Collector for 
the land cannot be construed as an admis- 
sion that the land is State, and the Judge 

‘himself had pointed out earlier in his 
judgment that the Collector had given no 
authority for the proposition that all village 
land is State land.I know of no authority for 

“such a sweeping proposition. 


State land is definedin s. 23 of the Upper 
Burma Land Revenue Regulationand village 
land is not referred to in the section. 
Village is defined in s.3as an area ap- 
propriated to dwelling places not included 
in a town. | 

There seems to be no reason why persons 
should not own bobabaing land in a village; 
and it is conceivable that bobabaing land 
might ofteħ exist in an area which was not 
originally appropriated to dwelling places, 
but was subsequently so appropriated. 

Itis not suggested that there has ever 
been any formal declaration that the land is 
State under s. 24. 

Maung Ne Dun was ejected from the plot 
` of land by the Deputy Commissioner in & 
village proceeding. He appealed to the 
Collector against his order on the general 
side,and the Collector sitting on the Re- 
venue Side confirmed his own order, holding 
that the land was State. s 

The Collector has assumed that the land 
was State land on quite inadequate grounds 
and has evicted Maung Ne Dun purporting 
to act, it may be presumed, under s. 25 (d) 
of the Regulation, Hehas ineffect decided 
a dispute between rival claimants to State 
land, which, it was definitely laid down by 
the Judicial Commissioner in similar cir- 
cumstances in Sonilal Sheoshankar v, Dela- 
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war (1), the Revenue Regulation does not 
authorize Revenue Officers to do, except 
within one year of a declaration that a land 
is State. Even, therefore, if the land was 
State, on this ruling the Collector had no 
power to decide between rival claimants and 
eject one of them. 

It appears from the terms of the Collector's 
order that Maung Ne Dun claimed that the 
land had been in possession of himself and 
his forefathers for a long period. This .ob- 
viously amounted to a denial that the land 
was State, and there was no justification for 
ae Collector's assumption that the land was 

State. 

As a matter of fact the Collector did not 
decide that Maung Pu (the defendant) had a 
better title to the land than Maung Ne 
Dun, but gave it to him because he was more 
in need of it. 

In the absence of proof that the land was 
State, lam of opinion that the Collector's 
order was ultra vires and that he had no 
right to eject Ne Dun from theland., . 

This is not, however, an appeal against 
the Collector’s order and no appeal lies to 
the Civil Court. Weare concerned merely 
with the merits of the rival claims between 
plaintiff and defendant. Plaintiff based his 
title on Maung Ne Dun’s long possession and 
that of his forefathers. 7 

As against plaiatiff, defendant had no 
claim except that derived from the Collec- 
tor's order, which, I have held, was under 
the circumstances ultra vires. His need of 
a house site gives him no rightas against a 
title derived from long occupation. 


I consider the District Court was wrong in - 


reversing the order of the Trial Court.on the 
merits. | 

I set aside the finding and decree of the 
District Court, and restore the decree of the 
Township Court with all costs. 

Z. XK. Decree set aside. 


ane Ind. Cas. 367; 2 U.B. R. (1916) 151; 11 Bur, Ta, 
42. - f 
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RANGOON HIGH COURT. 
. CRIMINAL Revision Nos, 948-B AND 953-B 
oF 1924. 

- December 2, 1924. 
Present:—Sir Sydney Robinson, KT., 
Chief Justice, and Mr. Justice Godfrey. 
V.M. ABDUL RAHMAN AND anoTHER— 
AcoussD—PETITIONERS 

g ~ VETSUS 
EMPEROR— Opposite PARTY. 

- Criminal Procedure Code (Act V of 1898), ss. 195 
(1) (©), 196-A, 476—Penal Code (Act XLV of 1860), ss. 
109, 120-B, 466—Conspiracy to do legal act by illegal 
means —Forgery, abetment of—Insolvency—A pplication 
for adjudication—Order directing prosecutton—Com- 
plaint—Cognizance of case by Magistrate—Complaint 
or consent of Local Government, absence of, effect of— 
Jurisdiction, want of—Charges, alternative, framing 
of—Procedure. < 

Section 196-A of the Cr. P.-C. applies only. to a 
prosecution for conspiracy punishable under s. 120-B 
of the Penal Code and not for abetment of conspiracy 
ar Pe under s. 109 of thé latter Code. [p. 308, 
col, 2. . 

Aand M entered into a conspiracy toinjure a rival 
in business by getting him adjudicated insolvent. In 
pursuance ofthis conspiracy A and M procured the 
forgery of certain warrants for the attachment of 
immoveable property belonging to the rival. M there- 
after filed an application against the rival to get him 
adjudicated an insolvent. After an enquiry by the 

` Insolvency Court the application to adjudicate was 
dismissed and the Insolvency Court made a complaint 
against: A and M charging them with an offenco 
punishable under s. 120-B read with ss. 466 and 109 of 
the Penal Code., On this complaint the Magistrate, to 
whomthe case was made over for disposal, framed 
charges against “A and M under s. 120-B of the Penal 
Code: On appeal the High Court set aside the com- 
plaint so far as it related to A onthe ground that 
the Insolvency Judge had no jurisdiction to lay a 
complaint against A who was no party to the in- 
solvency proceedings before him. The Counsel for the 
complainant thereupon drafted and presented a com- 
plaint against A in the same termsas the one which, 
_ had been laid by the Insolvency Judge. On this com- 
plaint the Magistrate took proceedings against A 
and a joint trial of both A and M proceeded. During 
, the course of the” trial: objection was taken to the 
jurisdiction of the Magistrate to’ proceed against A 
in the absence of any complaint or “consent such .as 
was required by s. 196-A ofthe Cr. P. C. The Magis- è 
‘trate thereupon framed alternative charges under 
.ss. 466. and 109 of the Penal Code against both 
accused: 4 : 
. Held, (1) that A not having been a party to the 
proceedings before the Insolvency Judge he was not 
-a person who came within the purview- of s.195 (1) 
(c) of the Cr. P. C., and that, therefore, as regards him 
the proviso to sub-s. (2) of s. 196-A of the Code did 
mot do away with the necessity “for the sanction of 
thé Local Government to the initiation of proceedings 
against him; [p. 307, col. 2.] 
_. : (2) that as regards A, therefore, the Magistrate had 
acted entirely without jurisdiction and the whole of 
‘the proceedings against him were void and illegal; 
“fp. 308, col. 1.] 

~ (3) that the Magistrate having acted without juris- 
diction against A the defect in the proceedings could 
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not be'cured by framing an alternative charge which 
required no complaint or consent; [ibid.] 

(4) that the charge originally framned by the Magis- 
trate against M was a charge which was not set out 
in the complaint made by the Insolvency Judge and 
that it was a charge which fell under’ sub-s. (1) of 
s. 196-A of the Or. P.O. of which the Magistrate 
could not take cognizance without a complaint by 
the Governor-General in Council or by the Local 
Government; [ihid.] 

(5) that, therefore, the proceedings of the Magistrate 
as against M after the framing of the charge, were 
without jurisdiction and the alternative charge 
subsequently framed by the Magistrate could not be 
allowed to stand. [p. 308, col. 2.] . 


Criminal revision from an order of the 
District ‘Magistrate, Insein, in his Criminal 
Trial No. 1 of 1924. 

Messrs. De Glanville Cowasjee and Dass, 
for the Petitioners. . 

Mr. Gaunt, Assistant Goverment Advocate, 
for the Crown. 

- JUDGMENT. 

Robinson, C. J.—This is an appli- 
cation for revision of an order passed by - 
the District Magistrate, Insein, and also 
raising the question of the legality of the 
whole proceedings in the trial which has 
now been lasting for several months. 

The immediate question raised did not 
strike any of the numerous Counsel engag- 
ed in the case, so.that the attack on. the 
jurisdiction of the Magistrate is very be- 
lated. 

After, however, hearing Counsel for the 
Crown, we decided that we would | hear 
this application although the trial was not 
concluded, as, owing to the facts and cir- 
cumstances on which the pleas are based, 
the objections go tothe very root of the 
legality of the trial. e ` 

It is necessary for a complete understand- 
ing of the points, with which we have to 
deal, that the facts should be set out though 
as briefly as possible. ee 

Itis said that one Abdul Rahman was 
a rivalin business ofa firm carrying on 
business under the style of “D. K. Cassim 
& Sons.” Owing to this, rivalry and to 
some ill-feeling, it is said that Abdul 
Rahman entered into a conspiracy with one 
5. P. S. Mani Iyer to injure his rival in 
business by getting him adjudicated in- 
solvent. . Ai 

D. K. Cassim & Sons’ immoveable pro- 
perties were under attachment by the Court 
of Inseis., Mani Iyer filed an application 
to adjudicate, setting out as the act of in- 
solvency that. their properties had been 
under attachment for three weeks and over, 
The application. was strenuously opposed 
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respondents alleging that their financial 
position was very good, and denying that 
their properties had been under attachment 
for three.weeks. They alleged that the 
warrants of attachment had been forged by 
altering the datefrom the 27th of November 
. to the 20th and 2ist of November. 4 

After a full enquiry by the Judge sitting 
in insolvency, the application to adjudicate 
was dismissed. The matter, however, did 
not end there, He was of opinion that, 
in, the interests of justice, steps should 
be taken to prosecute Abdul Rahman, 
Mani Iyer and one Guruswamy. This 
latter has since been discharged and I 
need not mention him any further. 

After issuing notice, the learned Judge 
laid a formal complaint unders. 476, Cr. 
P. C., and itis important to note the exact 
terms of that complaint. He said.—‘‘In 
the opinion of the Court it is expedient 
in the interests of justice that an enquiry 
should be made into the said offence which 
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or about the 27th of November 1923, that 
is, to commit the offence of forgery as 
described in s. 463, Indian Penal Code, 
and thereby committed an offence punish- . 
‘able under s. 120-B, Indian Penal Code, and 
within my cognizance.’ = 

An appeal was filed in this Court against 
the order formulating acomplaint under 
s. 476, Cr. P. C. The result of that appeal 
was that we setaside the complaint so far 
as it related to Abdul Rahman, on the 
ground that the learned Judge sitting in 
insolvency had only jurisdiction to lay a 
complaint, in-respect of parties to the 
proceedings before him, out of which the 
necessity for laying a complaint arose. 
Abdul Rahman had not beena’ party to 
those proceedings. That, 1 may mention, 
was the view that was taken by the Calcutta 
High Court in the case of Girdharee Laly. 
Emper or (1). 

In the course of my judgment-in the ap- 
peal I said—‘‘It will, of course, be open to 


is punishable under s. 120-B, read with the Court, ifitsees good grounds for so 
ss, 466 and. 109, Indian Penal. Code, with doing, to take action against them (Abdul 
rigorous imprisonment which may extend to Rahman and Guruswamy) also or it will 


seven years.’ 

The conspiracy that is alleged, I undér- 
stand, is aconspiracy to get D. K, Cassim 
& Sons adjudicated, and that conspiracy 
included aconspiracy to effect the neces- 
sary-preliminary step of getting the attach- 
ment warrants forged. 

The complaint was sent to the District 
Magistrate, Insein, who took action upon 
. it, ‘and. framed charges against both Mani, 
Iyer and Abdul Rahman, which are as 
follows. The charges against both are in 


be open to the respondent to lay a com- 
plaint before the Magistrate in respect to 
them.” 

This sentence has been completely mis- 
understood by Counsel for the complain- 
ant, by Counsel for the Crown, and by 
the learned District Magistrate himself. 

It has been assumed that I expressed 
the opinion that, having taken cogniz- 
ance properly of the case against Mani 
lyer on the complaint under s, 476, it.was 
open to the Court, when acting either 


similar terms:— “That you on or about the eof its own motion or on a complaint by 


7th day of December 1923, at Insein, 


agreed with S., P. S. Mani Iyer to do an. 


act, to wit, sought to have D. K. Mohamed 
Ebrahim and’ two other persons carrying 
on business under the name of D. K., 
Cassim & Sons adjudicated insolvent, which” 
is not an illegal act, by illegal means, to 
wit the forging ofa document purporting 
to bemade bya public servant, and,. in 
pursuance of that agreement, you did some 
acts, to wit, cauge some person or persons 
unknown to so alter the dates of. the exe- 
cution.of the warrants of attachment: to 
the property in Civil Execution Cases Nos. 
98 and 9yof 1923 of the Court of the Sub- 
Divisional Judge, Insein, Exs. 16 and ‘17, 
as to make itappear that the said warrants 
had been executed onthe 20th and 21st 

November 1923, respectively, instead of on 


the .complainant, to entirely disregard 
the express provisions of the Code in 
respect of certain offences. That, of course, : 
was not my. meaning, and to frame on 
the authority of this sentence, in my 
judgment, a charge under s: 120-B, 
Indian Penal Code, without any complaint 
or consent such as is required by s. 196-A 
Or. P. ©., was entirely wrong. The offence, 
thatawas obviously as I thought in my mind, 
was the ‘offence of ahetment of forgery 
under ss 466 and 109, Indian Penal Code, 
for which no complaint or sanction was 
required by any provision of the Code. 

The learned Counsel for the complainant, 
however, drafted and presented a complaint, 
which follows almost verbatim the com- 


a? 42 Ind, Cas. 133; 21 C. W. N. 950; 18 Or. L. Je 
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_ plaint, laid by the learned Judge sitting 
in insolvency. On that complaint the 
District Magistrate took proceedings against 
Abdul Rahman, and those proceedings 
went on unchallenged for several months, 
and no objection was raised to the joint 
trial of Abdul Rahman and Mani Iyer. 

When Mr. deGlanville was retained for 
Abdul Rahman, and the possibility of 
objection was apparent, Counsel for the 
Crown asked foradditional charges to be 
framed—charges of abetment of forgery. 
This request was‘apparently at first refused, 
but when shortly after Mr. deGlanville 
raised his abjection to the jurisdiction of 
the Court, Counsel for the Crown, in reply 
to the objection, re-iterated his request 
for additional charges. After hearing 
Counsel on both matters, the learned District 
Magistrate passed the order, against which 
the present application for revision is made. 
He framed alternative charges under ss. 466 
and 109 of the Indian Penal Code against 
both accused. ` 

Itis, I think, perfectly clear that what 
the prosecution alleges in this case is that 
Abdul Rahman and Mani Iyer entered into 
a conspiracy to injure the formers trade- 
rival by getting him adjudicated insolvent; 
that in order to do that, they found it neces- 
sary to instigate persons to forge certain 
warrants of attachment ; that, in pursuance 
of this conspiracy, they procured the forgery 
of those warrants ; and that, having effected 
this necessary preliminary step, Mani Iyer, 
in furtherance of the conspiracy, filed his 
application to adjudicate. If that be the 
case, Iam not prepared to hold, nor is it 
necessary that I should hold or not hold or 
come, indeed, to any decision as to whether 
Abdul Rahman and Mani Iyer could be 
tried jointly in one trial, 

It is said that there were two conspira- 
cies—one to cause the forgeries, and the 
other to procure the adjudication ; and 
whether that is soor not is for the Magis- 
trate to decide if and when the matter is 
raised before him. I mention it because it 
wus openly stated to us that Abdul Rahmart 
did not desireto he tried jointly with Mani 
Iyer ; but it is not necessary for the purposes 
of the present decision to go any further 
into that matter. 

I have set out the charges originally 
framed by the Magistrate against both 
petitioners ; and I have set out the terms of 
the complaint laid by the learned Judge 
sitting in insolvency. That complaint is 


ABDUL RAHMAN V., EMPEROR. 


307 


one of criminal conspiracy under s. 120-B, 
read with ss. 466 and 109, Indian Penal 
Code. 

As to s. 120-B, Indian Penal Code, the 
Cr. P. C. in s. 196-A lays down that, where 
the object of the conspiracy is to commit 
an illegal act, other than an offence, or a 
legal act by illegal means, no Court shall 
take cognizance of the offence unless upon 
complaint made by order, or under authori- 
ty from the Governor-General in Council, 
the Local Government or some officer emp- 
owered by the Governor-General in Council 
in this behalf. se 

The charge, as framed by the Magistrate, 
is a charge of doingalegal act by illegal 
means, and the provisions of sub-s. (1) of 
s. 196, therefore, apply to it, 

It is to be noted that the complaint laid 
was not a complaint of a criminal conspi- 
racy, the object of which was to commit a 
legal act by illegal means. Moreover, the 
punishment for the offence, which is charged 
in the orginal charges, is imprisonment for 
a term of six months, whereas in the com- 
plaint it is expressly stated that the offence 
complained of is punishable with rigorous 
imprisonment which may extend to seven 
years. This is an offence to which neither 
the provisions of sub-s, (1) or sub-s. (2) of 
s. 196-A apply, because of the proviso at- 
tached to sub-s. (2) of the section, which 
renders no consent by the Local Govern- 
ment or any other authority necessary in 
the cases to which the provisions of sub-s. 
(4) of s. 195 of the Cr.P.C. apply. This 
sub-s. (t) relates back to offences specified 
ins. 195 (D (c) of the Code, thas is, offences 


e committed by a party to any proceedings in 


any Court in respect of a document pro- 
duced or given in evidence in such pro- 
ceedings. 

Abdul Rahman was not a party to the 
proceedings before the Judge sitting in 
insolvency ; he was not a person who came 
within the purview ofs. 195 (1) (c) of the 
Code; and, therefore, as regards him, the 
proviso to sub-s. (2) of the s. 196-A does 
not do away with the necessity for the 
sanction of the Local Government to the 
initiation of proceedings aginst him. This 
being so, the Magistrate took cognizance 
of the case against him ona complaint by 
the complainant alone, or he took cogni- 
zance of his own motion from information 
obtained during the course of the proceed- 
ings against Mani Iyer. In neither case 
could he take cognizance without the con~ 
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sent of the Local Government if the case 
was one under the second sub-section of 
s. 196A, while, in respect of the charge that 
he actually framed, which is a charge fall- 
ing within the purview of sub-s. (1) of 
s. 196 A, he would require a complaint by 
the Governor-Geneial in Council, or he 
would require one from the Local Govern- 
ment to give him jurisdiction. 

For these reasons Jam of opinion that, 
as regards Abdul Rahman, the learned 
District Magistrate acted entirely without 
jurigdiction and in direct disobedience of 
the express provisions of the Code. This 
being so, the whole of his proceedings 
against Abdul Rahman were ab initio with- 
out jurisdiction and illegal. 

Tt has been urged that the alternative 
charge now framed is sufficient to rectify 
any error that there may have been in his 
proceedings. I am quite unable to accept 
that argument. Having acted without 
jurisdiction throughout, the defect cannot 
be cured by now framing a charge which, 
by law, he was entitied to frame, and which, 
had he done so originally, would have 
avoided the present objection. It is im- 
possible to hold that he could disregard the 
express provisions of the Code, and render 
legal all his previous trial, which was illegal, 
by now framing a charge of abetment of 
forgery, which required no complaint or 
consent, 

We must, therefore, in my opinion, set 
aside all the proceedings so far held against 
Abdul Rahman, and direct that he be dis- 
charged, leaving it open to the Magistrate 
to pioceed against Abdul Rahman if a ccm- 
plaint is laid before him of an offence under 
ss. 466 and 109 or any other sections which 
do not requirethe complaint of the Governor- 
General in Council, or consent of the Local 
Government, and if after examining the 
complainant, he sees fit to do so, or of an® 
offence within the purview of s, 196-A with 
the necessary complaint or consent. 

Coming now to the case of Mani Iyer, 
which is the second application before us, 
he wasa party to the proceedings and the 
Magistrate could?and should have acted on 
the complaint laid by the Judge sitting 
in insolvency. But the charge that he 
framed was not a charge set ou$ in that 
complaint; it was an entirely different 
charge; it wasa charge that fellunder the first 
sub-section ofs. T964, andan offence of which 
he could not take cognizance without accm- 
plaint by the Governor-General in Council 
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or of the Local Government. Had he framed 
a charge of the offence as specified in the 
complaint laid by the Judge sitting. in In- 
solvency, no other complaint and no consent 
by the Local Government would have been 
necessury. Had he taken cognizance of the 
case and framed a charge as laid out in the 
complaint, no objection could have been taken 
to his proceedings, and it would have been 
open to him at any time during the trial to 
have added ihe charge that he has since 
added, and tried, Mani lyer on that charge 
as wellas on the charge specified in the 
complaint. 

1 may refer to the case of Abdul Salim v. 
Emperor (2) wher it was held that a charge 
under ss. 120-B and 420, Indian Penal Code, 
of conspiring to cheat between certain dates 
may be legally joined with individual charges 
of every distinct offence committed in pur- 
suance of the conspiracy by different mem- 
bers of it on different intermediate dates. 
It was further held that the legality of the 
joint trial depends on the accusation, and 
not on the result of the trial, and that: the 
discretion of the Court to try accused per- 
sons separately is not improperly exercised 
by holding a joint trial in conspiracy cases. 
And it is further an authority for the pro- 
position thats. 196-A, Cr. P. C., applies only 
to a prosecution for conspiracy punishable 
under s. 120-B of the Penal Code, and not 
for abetment by conspiracy punishable 
under s. 109 of the latter Code. 

The District Magistrate, therefore, had no 
jurisdiction to frame the charge that he 
did originally frame against Mani Jyer, ard: 


. We must set aside that charge in my opinion, 


and direct that he be discharged in respect 


_of it. Butthe Magistrate bad jurisdiction 


to frame a charge under s. 120-B read with 
ss. 466 and 109. 

There remains the question as to the 
alternative charge now framed. 

So far the Magistrate's proceedings appear 
to me to have Leen, up tothe stage when a 
charge was framed, perfectly legal. His 
mistake was in framing a charge on the 
21st October, which he was not entitled to 
frame by virtue of the complaint that had 
been laid. Frem that time onwards his 
proceedings were without jurisdiction and 
consequently his second charge, which he 
framed, must also be set aside. 

For these reasons I would remit the pro- 


(2) 69 Ind. Cas 145; 49 0. 573; 25 C. L. J. 279; :26 


CW. N. 680; (1922) A.L R. (C) 107; 23 Gr. L. J. 
857, 
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ceedings to the Magistrate to be continued 
so far as Mani Iyer is conegrned as from-the 
stage they were in on the 2ist October last, 
andto frame a charge in accordance with the 
complaint laid,it being open tothe Magistrate 
to frame an additional charge under ss. 466 
and 109 if he sees fit. 

Godfrey, J.—I concur and have noth- 
ing to add. 

Zz. K Order accordingly. 


SIND JUDICIAL COMMIS 
SIONER’S COURT. 
CRIMINAL Revision APPLICATION No. 234 
oF 1925. 
April 6, 1925. 
Present:—Mr. Kennedy, J. C., and 
_ Dr. De-Souza, A. J. O. = 
MOOLYAMAL TOPANDAS— 
APPLICANTS 
~ “VETSUS 
ALI MAHOMED JADOW—Opponents. 

Criminal Procedure Code (Act V of 1898), ss..145, 
485, 489-—Dispute as to immoveable -property—Proce- 
dure—Jurisdiction of Magistrate—Magistrate declining 
to take action—-Revision, whether lies. 

A Magistrate is only justified in applying the pro- 
visions of s. 145 of the Cr. P. C. when he anticipates 
that unless he interferes there will bea breach of the 
peace. He may so anticipate by reason of general in- 
formation or by a particular representation from some 
person and ifthe person who makes that particular 
representation is the person whose possession is likely. 
to be forcibly disturbed, then such person is in a posi- 

. tion similar to a person who makes a complaint. But 


he is not a complainant and his petition is not a com-e 


plaint. [p. 309, col. 2.} 

If in a proceeding under's. 145 of the Or. P. C. the 
Magistrate after issuing a preliminary order and hold- 
ing an enquiry,.comes to the;conclusion that a declara- 
tory order is necessary and passes such an order under 
cl. (6) of the section, such order is capable of revi- 
sion under 8.435 of the Code. Where, however, he 
comes to the conclusion that there is no possibility of a 
breach of the peace and declines to proceed under 
s. 145 his order is not an order under cl. (6) of the 
section and is not liable to revision. [p. 310, col. 1.] 

Application to revise an order of the 
First Class Magistrate, Mirpur Bathero, 
dated the 2nd December 1924. 

Mr T. d. Elphinston, Public Prosecutor, 
for the Crown. f 

Mr. Hassomal M. Gurbusani, 
Applicants. 

Mr. Nadirbeg Mirza, for the Onponents, 


JUDGMENT, —Before dealing with 
the facts of this .particular application 
-we think it advisable to expatiate on the 


for the 
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law as tos. 145, Cr, P. C., as we have seén 
that there is much ignorance of the’ pro- 
visions of that section and a general dis: . 
regard of the rules laid down by the Legis- 
lature. . 4 

The procedure is primarily that by which 
-a Magistrate enforces public order, and 
it is to enable him to do that he is given the 
powers conferred by Ch. XL. The Magistrate . 
is only justified in applying the section when 
he anticipates that unless he interferes there 
will be abreach of peace. He may ‘so 
anticipate by reason of general informa- 
tion or by a particular representation 
from some person andif the person who 
gives that particular representation is the 
person whose possession is likely to be 
forcibly disturbed then such person is no 
doubt in a position similar to a person 
who makes acomplaint. But for all that 
such a person is not a complainant and his: 
petition is not a complaint. The Magis- 
trate or the Court superior to the Magistrate 
to whom the information is given cannot 
act at all, unless there is a subjective 
feeling in the mind ofthe Magistrate or 
súch superior Court that there is the 
danger of breach of the peace if remedy be 
not applied. A person whose security is 
menaced can probably claim the aid of the 
Magistrate ex debito justitie and presum- 
ably if the Magistrate refused to exercise 
his jurisdiction on improper grounds a 
superior Court would compel him to. But 
when all is said and done the issue of an 
order is a matter of discretion. There 
are other ways by which a*man whose 
possession if wrongly menaced can secure 
himself. 

As soon as the Magistrate is convinced 
that he ought to act he must write down 
the reason why he thinks he ought to 


eact, and serve a copy on bhe person against 


whom he intends to proceedin the sam 
way asa summons is served, i 
So far, when the Magistrate acts on 
the representation of a person who 
anticipates that he is to be forcibly ousted 
the procedure is analogoys to the proce- 
dure of a Magistrate who has taken cogniz- 
ance of a complaint and has issued process 
yet the application is not a complaint. 
Just avin the casa ofa complaint it is 
often proper for a Magistrate to make 
further enquiries before acting, it may 
well be that as in the case of a com- 
plaint a Magistrate -after such enquiry 
comes tothe conclusion that he should 
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not issue process, so in case of a repre- 
. sentation under s.145-it may be that the 
Magistrate comes to the conclusion that 
there.is no danger of a breach of the 
peace and, therefore, refuses to draw up 
a preliminary order. Superior Courts are 
given special power to direct the Magis- 
trate to proceed in the case of complaints 
dismissed under s. 203 but they are not 
given'such special power -to compel a 
Magistrate to act under s. 145 and their 
‘power so to compel him is a special and 
extraordinary power, and isnot to be ap- 
plied except on verv good grounds. 

If the Magistrate after issuing a prelimi- 
nary order and holding an enquiry, comes 
to the decision that a declaratory order is 
necessary, he passes such anorder under 
cl. (6) of the section, and that order is now 
capable of revision under s, 435. 

Turning to the present case it appears 
that the original application by the present 
applicant was vicious. It was an attempt 
to combine a complaint of offences 
punishable under the Penal Code with a 
representation that circumstances existed 
calling for the exercise of powers under 
s. 145, Cr. P. C., by the Magistrate. Such a 
confusion of application is, if not wholly 
irregular, at least ‘most, undesirable. The 
Magistrate held a preliminary enquiry’ 
and came to the conclusion that the facts 
stated in the application were not true, 
and that, therefore, there was no proba- 
bility of a breach of the peace. He, there- 
fore, dismfssed the complaint of sub- 
stantive offences and refused to proceed e 
under s. 145. As regards the latter part of 
‘the order then, the orderis not an order 
under s. 145, cl. (6) and is ‘not, therefore, 
an order liable to revision on the merits. 

The Magistrate has committed no irre- 
gularities. He has not reached the stage” 
where a regular enquiry -was to be held 
and his order is a perfectly legal order. 
If he did not think there was any likeli- 
hood ofa breach of the peace he was in duty 
bound to refuse to proceed as he has refused. 
Moreover, his conclusions seem to be cor- 
rect. There seems here to be a clear attempt 
by the applicant to use the machinery of 
the Criminal Law for the purpose of 
taking a short cut to a civil relief. We 
see no reason to interfere and dismiss this. 
application. 


3. K. ‘Application dismissed, 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPLICATION No, 82 or 1925, 
June 1, 1925, 
Present:—-Mr, Dalal, J.O. 
KALLU BARI—Accuspp—APPLICANT . 


VETSUS 
EMPEROR—OppositE Party. ; 

Criminal Procedure Code (Act V of 1898), ss. 263, 
264-~Summary trial—Appealable case—Charge and 
notes of evidence, whether necessary. 

In a case tried’ summarily by a Magistrate in which 
an appeal lies a charge need not be framed and notes 
of the evidence of the witnesses need not be taken. ` 
Under s. 264 of the Cr. P. Œ. all that ts necessary in 
such acase isa judgment embodying the substance 
of the evidence and containing the particulars men- 
tioned under s. 263. 

Natabar Khan v. Emperor, 82 Ind. Cas, 278, 27 C. 
W. N. 923; (1924) A. I. R. (0) 63; 25 Or. L. J. 1270, 
dissented from. 


Criminal revision against an order of 
the: Sessions Judge, Rae Bareli, dated the 
12th May 1925, “upholding that of the 
Magistrate, First Class, Partabgarh, dated 
the 25th March 1925. 

Mr. M. H. D. Chandra; for the Applicant. 

ORDER.—There is no force in this ap- 
plication for revision. The trial wassummary. 
Section 264, Cr. P. C., provides for such a 
trial where an appeal lies. That section lays 
down: “In every case tried summarily by 
a Magistrate‘or Bench in which an appeal 
lies, such Magistrate or Bench shall, before 
passing sentence, record a judgment em- 
bodying the substance of the evidence and 
also tue particulars mentioned in s. 263. 
Such judgment shall be the only record in 
cases coming within this section.” 

In face of these direct provisions of the 
law it is difficult to understand the argu- 
ment of the learned Counsel that there 
ought to be acharge and also notes of the 
evidence of witnesses. . I am the more sur- 
prised when the learned Counsel was ‘able 
to produce a judgment of a Bench of the 
Calcutta High Court in support of his con- 
tention [Natabar Khanv. Emperor (1)]. What 
‘I believe is that the learned Judges in that 
case omitted to look at the provisions ‘of 
s. 264, Cr. P. C., and were under the impres- 
sion that Ch. XXII of the Cr. P. C. 
provides only-for cases where there was no 
appeal and contained no directions as to 
cases ‘in which an appeal lay. The pro- 
visions of s. 264 are entirely ignored in the 
judgment of the Bench. With all respect 
see a defective judgment cannot receive 


).82 Ind. Cas, 278; 27 O. W. N. 923; (1924) A, T, R, 
c "63; 25 Cr. L J. 1870, 
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any consideration. A procedure is deli- 
nitely laid down by lawand that procedure 
“was followed by the Trial Court. I dismiss 
this application. Jf the applicant is on 
bail he shall surrender to undergo the 
balance of his sentence. 
Z. K. Application dismissed. 


LAHORE HIGH COURT. 
KRIMINAL APPEAL No. 1067 oF 1924, 
March 4, 1925. i 
Present :—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Zafar Ali. f 
NAWAB AND OTHERS —Â'CEUSED—., 
APPELLANTS : 
versus ` 
EMPEROR—OprositE Parry. 
Criminal trial—Evidence of old criminal produced 
by Police, value of. i 4 
No reliance can ordinarily be placed on the un- 


corroborated testimony ofa witness whois an oid . 


criminal, especially when he is produced by the Police 
under whose supervision he is. Such a witness is 
doubly unworthy of credit if the story that he tells is 
on the face of it improbable. [p. 312, col. 1.] 
No criminal can be expected to reveal his participa- 
tion in a heinous offence merely for the asking. [ibid.] 
Appeal from an order of the Sessions 


Judge, Jhelum, dated the 3rd November 
1924. 


Dr. Nand Lal, for the Appellants. , 

Mr. Des Raj Sawhney, for the Opposite 
Party. i 

JUDGMENT.—The four appellants, 
whose names, etc., are 1. Nawab Awan, 
of Rawal Zer, aged 50 years. 2. Nek 
Muhammad, Malyar of Rawel Zer, aged 
25. 3. Muhammad. Kashmiri, of Rawal 
Zer, aged 25. 4. Muhammad, Malyar of 
Ghugh, aged 60 have been convicted by 
the Sessions Judge, Jhelum, of the murder 
of one Samundar Awan, of the village of 
Rawal Zer, and three of them have been 


sentenced to suffer the penalty of death, 


and the, fourth Muhammad, Malyar is 
transported for life. 

Samundar, a young man of 30 years of 
age, was married in the village Thanil 
Kamal, which is ten miles from his village 
Rawal Zer. His wife was delivered ofa 
child at the village. Rawal Zer and his 
mother-in-law, who had come to attend 
on her daughter during her confinement, 
left for her village Thanil Kamal on the 
morning of 10th Ramzan corresponding 
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to 15th April1924. Samundar accompanied: 
her to escort her home promising to 
return the next day. But though he 
started back from Thanil Kamal the next 
morning, he did not reach home. ` His 
father waited for him for three or four 
days and then he and his relatives institut- 
ed a search for him but could find no 
trace of him. On the 24th April his dis- 
appearance was reported to the Police and 
a Sub-Inspector then made a search for 
the missing man from the 25th April to 
2nd May, but found noclue. The relatives 
of Samundar, however, kept on searching 
and on the 17th May his brother Karam 
Ilahi found the bones of a human being 
buried some 16 karams from a foot-path. 
The bones were in a shirt but one bone 
was visible. There was another bundle 
containing barries and bread. A stick, a 
pair of shoes and a chadar were ‘also 
found with the bones. Karam Ilahi lost 
no time in reporting this discovery of the 
remains to the Police and on that report 
a charge under s. 302, Indian Penal Code, 
was registered and a Sub-Inspector arrived 
on the spot and despatched the remains 
for post mortem examination. According 
to the testimony of the medical witness 
who made the autopsy, soft parts were 
totally decomposed and only bones ‘were 
available for examination; so it was not 
possible to discover the cause of death, but 
he was of opinion that the bones were of 
a male human being. 

In the report made by Karam Ilahi on 
the 17th May he charged thrée men with 
“the murder of his brother, i. e, Nawab 

and Nek Muhammad (appellants Nos. 1 
and 2) and one Abdullah, but no evidence 
was forthcoming to connect any person 
with the alleged murder and to reveal how 
gt was committed. The Investigating 
Officer, however, got hold of Mehdi, who 
accepting a tender of pardon turned King’s 
evidence: Hisstory briefly was that Nawah 
appellant offered to pay Rs. 200 for the 
murder of Samundar, that he and the 
remaining three appellantg entered into a 
conspiracy with Nawab to commit the 
murder and that all five way-laid Samundar 
early in the morning as he was returning 
from Thaftil Kamal, strangled him with 
his turban, and- buried his body near 
there. . 

That he was strangled is not proved by 
any independent evidence, and the body 
was not found at the place where according 
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to the approver it had been buried. 
Further there is no part of his account of 
the murder which receives support from 
. other evidence. But assuming that’ the 
.. approver participated in the murder, there 
remains the question of corroboration of 
his testimouy as against each appellant, 
and in this connection we have to consider 
the evidence of Muhammad Bakhsh (P. W. 
No.. 21), Nadir (P. W. No. 15) and Bahadur 
Khan lambardar (P. W. No.’ 20) which 
evidence was relied upon by the learned 
Sessions Judge. < 
Muhammad Bakhsh is an old criminal 
and after undergoing a sentence of seven 
years’ rigorous imprisonment for dacoity 
he is now under Police surveillance for five 
years. He deposed to two facts:—(1) that 
on the night of the 10th or llth Ramzan 
_ he saw the approver and Nek Muhammad 
appellant going towards the chari. This 
evenif true is of little importance, and 
the learned Sessions Judge’s remark in 
- respdct of itis: “We have for what it is 
worth the evidence of Muhammad Bakhsh 
(P.-W. No. 21) that Nek Muhammad and 
. Nawab visited the approver.” The learned 
Sessions Judge has. partly misquoted the 
witnéss because he did not state that 
. Nawab also was with Nek Muhammad and 
the approver, (2) that after the corpse had 
been, recovered the witness asked the 
approver if he knew anything about it 
and that the’ approver thereupon said that 
he, Nawab, Nek Muhammad and the two 
Muhammads had all five killed Samun- 
dar. The witness did not mention this tp 
-anybody but strange to say the Sub-In- 
spector came to know of it and he called 
. him and asked him if Mehdi (approver) 
had made that admission to him. No 
reliance is ordinarily placed on the uncorro- 
borated testimony ofa criminal of the tyfe 
of Muhammad Bakhsh, specially when he 
is produced by the Police under whose 
supervision he is. But he is doubly un- 
. worthy of credit because the story that he“ 
tells is onthe face of it highly improb- 
able. He did hot tell why the approver 
. disclosed to him this secret of his. No 
. criminal. can be expected to reveal his 
participation in a heinous offence merely 
for the asking. But after all this testi- 
mony taken, even at its face value affords 
no corroboration of the approver's version 
against the appellants, which whether given 
. in 
` support from independent evidence. 
. 
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The testimony of Nadir (P..W. No. 15). 
that he saw Nawab, Nek Muhammad:and 
Muhammad, Kashmiri 'in'a mosque saying 
prayers leads to no inference and the 
learned Sessions Judge alao drew none 
from it. Bahadur Khan lambardar .de- 
posed that Nawab met him one day and 
told him that the body had. been so well 
concealed that the Police would not find 
it. In respect of this evidence the learned . 
Sessions Judge observes:— 

“The fact that Bahadur Khan did . not 
tell the Police till a week after and then 
only mentioned it casually: somewhat 
weakens the value of his evidence ‘though’ 
it does not entirely destory it.” `- ; 

To us this evidence appears: to be quite 
incredible because no offender would make 
an admission ‘of this nature to a‘ lambuar- 

- dar who happens to come across him in the 
way, and even if one should do so the 
lambardar would not fail to communicate 
it immediately to the Police. This ` lam- 
bardar however, did not tell anybody about 
it for seven days. ee 

Thus we find no reliable evidence on the 
record to corroborate the testimony’ of 
the approver against any of the appel- 
lants. Nor do we find any intrinsic indi- 
cation of the truth of that testimony. - The 
learned Public Prosecutor frankly - admits 
that there is no corroborative evidence 
worth the name. This being so it would 
serve’ no useful purpose to detail here cer- 
tain other circumstances which militate 
against the prosecution theory. We, there- 


` fore, are unable to maintain the convictions, 


‘and accepting the appeal we set aside the 
convictions and sentences and direct that 
the appellants be released.forthwith. 

Z. K. Appeal accepted. 


RANGOON HIGH COURT. 
ORIMINAL Revision No, 5-B of 1925. 
. January 15, 1925. . 
Present:—Mr. Justice Brown. 
NGA HLA U—APPLICANT 
4 š versus 
' EMPEROR— OPPOSITE PARTY. , 
Criminal Procedure Code (Act V of 1898), ss. 342, 
537—Hxamination of accused before charge---Further 
cross-examination of prosecution witnesses--Examina- 
tion of accused, further, absence of—Irregularity. ~ + 


f [89 I. C. 1925] 
. The intention of the framers of the Cr. P. C. was to 


-frame the Code insuch away that mere technical 
“defects would not have the effect of vitiating proceed- 


‘ings. The mere fact that a certain provision of the.- 


Code is imperative does not in itself indicate that a 
‘breach of that provision vitiates the .whole proceed- 
ings. [p. 315, col. L] 

“Where an accused person is examined at length 
after the close of the prosecution evidence and before 
-the framing of the charge and some of the prosecution 
witnesses are further cross-examined after the charge, 
the omission to examine the accused after such further 
cross-examination does not, in the absence of proof of 
prejudice to the accused, vitiate the proceedings. 

[ibid.] 

Case-law discussed. 

_ Criminal revision from an order of the 
Additional Special Power Magistrate, 
Zigon, in Criminal Regular No. 174 of 1924. 
. JSUDGMENT.—One Nga Hla U was 
prosecuted under the provisions of s. 408, 
Indian Penal Code, for criminal breach of 
trust. He was originally convicted by the 
„Additional Magistrate, Prome, and sentenc- 
ed to nine months’ rigorous imprisonment. 
He appealed, and the appeal was heard by 
the Sessions Judge, Tharrawaddy, who set 
aside the conviction, and ordered a re-trial 
on the ground that the Magistrate had not 
complied with the provisions of s. 342 of the 
Cr. P.O. The case was again tried hy an- 
other Magistrate, who again convicted, and 
Nga Hla U again appealed to the Sessions 
Judge, Tharrawaddy. 

The matter has been referred to this 
Court by the learned Sessions Judge on 
the following grounds. In the re- “trial the 

. Magistrate examined all the , prosecution 
witnesses, and then examined the accused 
and charged him. After this examination | 
and the framing of the charge, two of the” 
prosecution witnesses were re-called for fur- 
ther cross-examination, but the accused was 


not further examined after this cross-ex-. 


amination. The view of the learned Ses- 
sions Judge is that this failure further to 
examine the accused on the part of the 
Magistrate amounts to an illegality which 
vitiates the whole trial. He is of opinion 
that the only course open to him would be 
to set aside the conviction, and order a 
third trial. It was for the same reason that 
the first trial was set aside. and a re-trial 
ordered. 


_ The undesirability of having a third trial 
is clear, and the proceedings have been sub- 
mitted to this Court with a recommendation 
that this Court in revision should pass an 
_order for the continuation of the trial by 
the Magistrate from the point where he 
„wrongly < omitted to examine the accused, 
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The view of the learned Sessions Judge: 
that the absence of any examination of the: 
accused after the cross-examination of the 
two prosecution witnesses is an illegality 
which, of necessity and apart from any 
question of miscarriage of justice, vitiates 
the trial, is a view supported by a con- 
siderable mass of judicial authority; but, 
with all respect to the opinions expressed 
in favour of this view, I find myself un- 
able to accept it. 

The Sessions Judge does not suggest in 
this case that the accused has, in any way, 
been prejudiced by the failure to question 
him further. The accused was examined at 
considerable length after the’ completion of 
the examination of the prosecution witnes- 
ses, and before the framing of the charge. 
No further prosecution witnesses were ex- - 
amined, but all that was subsequently done 
was to cross-examine two witnesses who had 
already been examined on behalf of the pro- 
secution. 

The accused himself did not raise this 
point in appeal, and I think it may. be 
taken, as was apparently held by the learn- 
ed Sessions J udge, that the point is a purely 
technical one, and that the accused has not, 
in any way, been prejudiced, by the failure 
of the Magistrate further to examine the 
witness. 

[have examined the reports of a number 
of cases in which it was held that an illegal- 
ity of this sort was fatal to the case. I have 
been able to find no judgment in the 
official rulings of this Court, or of the ‘late 
Chief Court, or of the late Court of the 
Judicial Commissioner, Upper Burma, upon 
the subject except that of Emperor v. Nga 
Po Mya (1), which is published at page 18, 
Upper Burma Rulings; Volume III. In that 
case there wasno examination of the accused 

“whatsoever. It was held that the omission 
of the Magistrate to do so was fatal to the 
validity of the trial. But itis not necessary 
in this case_ to decide whether a total 
failure to examine the accused person 
vitiates the trial. In thiscase the accused 
person was examined at ldngth. The only 
irregularity or illegality, if any such exists, 
was that the Magistrate did not examine 
him after the cross-examination of the wit- 
nesses for the prosecution was complete. 

In the case of Raghu Bh umij v. Emper or 


(2), it was held that an omission to examine 
(1) 42 Ind. Cas. 176; 3 U. B. R. (1917) 18; 11 Bur. L. 
T. 134; 18 Or. L. J. 944. 
(2) 58 Ind. Cas. 49; 1 P. L. T. 241; 5P.L J. 430; 21 
Cr. L. J. 705. 
a 


t 
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an accused person in a Sessions case was 
not a mere irregularity curable by s. 537 
of the Court, but was fatal to the trial. A 
number of previous cases were referred to 
in which such an omission was held to be 
fatal. 

There is undoubtedly a large volume of 
authority for this view, but I have been 
unable to find precisely on what ground it 
has been based. Lt has often been suggest- 
ed that a non-compliance with a mandatory 
provision of the Or P. ©. cannot, in any 
circumstances, be cured by the provisions 
of s. 537 of the Code, and must invalidate 
the whole trial. I cannot find any author- 
ity for this view. The fact that s. 537 itself 
refers to errors and omissions in the pro- 
ceedings suggests that there are cases in 
- which a mandatory provision has not been 

complied with, but to which, nevertheless, 
the provisions of s. 537 would apply. For 
an omission to take place, it would appear 
that there must be some neglect.to comply 
with some definite order in the Code. The 
decision of their Lordships of the Privy 
Council in the case of Subrahmania Ayyar 
v. l’mperor (3), has sometimes been referred 
to a8 authority for the principle that non- 
compliance with a mandatory provision of 
the Code is fatal to the trial, but I can find 
nothing in the judgment of their Lordships 
to justify this view. What their Lord- 
ships observed in that case was that they 
were “unable to regard the disobedience to 
an express provision as to a mode of trial as 
a mere irregularity. Such a phrase as 
irregularity is not appropriate to the, 
illegality of trying an accused person 
for many different offences at the same 
time.and those offences being spread over 
a longer period than by law could have 
- been joined togefher in oneindictment....... 
The remedying of mere irregularities if 
familiar in most systems of jurisprudence, 
but it would be an extraordinary extension 
of such a branch of administering the 
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the course of such a trial certain detailed 
procedure shall be followed. In the one case 
an infringement of the enactment amounts 
to an assumption of jurisdiction, and vitiates 
the trial from the very. beginning. In the 
other case an infringement merely amounts 
to an error, omission or ‘irregularity in the . 


procedure adopted in the course of the trial. 
I have never heard it suggested that the 


neglect ofa Magistrate to sign the deposi- 
tion of a witness vitiates the whole trial, yet 
that is justas much an infringement of the 
mandatory provisions of s. 356 of the Code 
as the failure to examine the accused is an 
infringement of the provisions of s. 342. 
The failure to examine an accused person 
is, no. doubt, a more serious irregularity 
than the failure to sign a deposition form, 
but the provisions of the law are as manda- 
tory in the one case as in the other. Chap- 
ter XIV ofthe. Cr. P. C., which deals with 
irregular proceedings, sets forth that in 
certain circumstances the proceedings of a 
Court shall be void ; but there is no section 
which says that a procedure such as is said 
to have been adopted in the present case 
makes the whole proceedings void. On the 
other hand, ins. 537 it is laid down in 
very wide terms that no finding, sentence 
or order passed by a Court of competent 
jurisdiction shall be reversed or altered 
under Ch. XXVII, or on appeal or revi- 
sion, on account of any error, omission, or 
irregularity in the complaint, summons, 
warrant, charge, proclamation, order, judg- 
ment, or other proceedings before or during 
trial, or in any enquiry or other proceedings 
under the Code unless a failure of justice 
has been occasioned. These terms are very 
wide, and seem to me to ke framed to meet 
such a case as the present. There is no 
question here of the proceedings being 
vitiated from the first. The contention is 
that because the Magistrate omitted further 
to examine the accused person after cross- 
examination of the prosecution witnesses, 


Criminal Law tosay that when the Codeposi- -that isto adopt a certain procedure in the 


tively enacts that such a trial as that which 
has taken plac here shall not be permitt- 
ed that this contravention of the Code 
. comes within the description of error, omis- 
sion or irregularity.” <A positive enactment 
“by the Code that a certain trial shall not 
take place is obviously a very differrent 
thing from a positive enactment that in 

(3) 25 M. 61, 28 I. A. 257; 3 Bom. L. R. 540; 11 M. L. 
J. 233; 50. W. N. 866; 2 Weir 271; 8 Sar. P. O. J. 160 
(P. C). 

» 


course of the trial, the proceedings became 
void. I cannot hold that at the most this 
was more'than an error, omission or irregu- 
larity within the meaning of s. 537, or that 
there is any'authority in the Code for treat- 
ing the proceedings as void simply because 
of this omission. 

The Madras High Court was at one 
time of opinion that the adoption of 
the procedure adopted in this case was’ 
necessarily fatal to the trial; but that 
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decision has now been overruled by a Full, 
Bench ruling of the same Court in the case 
of In re, Varisai Rowther (4). It was held 
‘that it was not obligatory on the Court to 
examine the accused further after cross- 
examination of the prosecution witnesses if 
he has already been examined generally on 
the case after the examination-in-chief. If 
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this view be correct, then there can be no’ 


question of the trial being vitiated in the 
present case. 


The contrary view has, however, been. 


taken by the High Court of Calcutta. But, 
‘whichever view is correct as to the precise 
meaning. of the terms of s. 342, and the exact 
stage of the trial at which -the accused 
‘should be examined, Lam of opinion that 
‘such a mistake or omission, if it is a 
mistake or omission, as has occurred in this 
case does not necessarily vitiate the trial., 

~ This is the view which has recently been 
taken by the High Court of Allahabad ‘in 
the case of Bechu Chaube v. Emperor (5). 
‘The tests to be applied in deciding whether 
‘a particular infringement of the T provisions 
of the Code vitiated the whole trial were 
there stated to be, “ Does the error go to the 
„whole root of the trial? Does it in effect 
vitiate the proceedings? Was the Court 
assumed an authority. which it does not 


possess? Hasit broken the vital rules of: 


procedure ? If the error is ofsuch anature, 
the proeeedings are vitiated in their -very 
inception and s. 537 has no application. 
But the mere fact that a certain provision 
of the Code is imperative does not in itself 
indicate that.a breach of that provision 
vitiates the whole proceedings. In this 
‘opinion Iagree. It seems to me clear that 
the intention ofe the framers of- Gr. P. C. 
was to frame the Code in such a way that 
mere technical defects would not have the 
effect of vitiating proceedings. 

The learned Sessions Judge himself in 
his order -of reference remarks :—“ Apart 
from the needless expense and delay, the 
prestige of the Courts would suffer by such 
an order ; indeed, a third trial, on account 
of a highly technical mistake in procedure, 
might well lead to some ridicule of the 
Judicial administration of the country: 
. With these remarks I fully agree ; but I am 
unable to find anything in “the ‘Cr. P. C., 


(4) 73 Ind. Cas. 163; 46 M. 449; 44M. L J. 567; 17 L. 
W. 722; 32 M. L. T. 385: (1923) M. W. N. 477; (1923) A. 
T. R. (ML) 609; 24 Or. L. J 547, 

(5) 71 Ind. Cas. 115; 45 A. 124; 20 A. L. J. S74; (1923) 
A, T R. (A) 81; 24 Or, L. J. 67, 
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which makes it necessary to hold that such 
a state of affairs as to make a further trial 
necessary does arise in this case. 

lf the view taken by the High Court of 
Madras is correct, then there has been no 
irregularity, and the question of the pro-` 
ceedings being vitiated does not arise. If 
the view taken by the High Court of Cal- 
cutta be correct, the proper stage of the 
trial at which to examine the accused is after | 
the prosecution witnesses have been fully 
cross-examined. Then all that has occurred 
in this case ig that the examination has been 
conducted ata slightly earlier stage of the 
proceedings than provided by law. I can- 
not look upon such an error as going to the 
root of the trial. It appears to me.to be at 
most a mere mistake in the course of the 
trial, and a mistake which has not. in any 
way, materially prejudiced the accused. It 
is not a question here of an entire failure 
to examine the accused person, but, merely 
a question as to the accused having been 
examined at the wrong stage of the pro- 
ceedings. It does not appear to have been 
suggested that if the examination had been 
deferred, or if further questions had been 
-put to the accused after the cross-examina- 
tion of the prosecution witnesses the accused 
would be in any better case. As I have said, 
the accused himself does not raise the 
point in his appeal, although he’ was re- 
presented by a Pleader. h 

In my view of the law there is no reason 
for holding that the trial by the Magistrate 
in this case is vitiated. I do nof, therefore, 
consider that there is any good ground for 
this Court to order any further enquiry or 
trial, and the proceedings will be returned 
tothe Sessions Court for decision of the 
appeal on its merits, 


Z.K. 


Proceedings returned, 
eo. A 


LAHORE HIGH COURT. 
Criminal Revision N6.-57 1924. 
March 28, 1924. 

Present:—Mr. Justice Fforde., 
KHEM CHAND AND anoTtarr—-Accusep— 

| é PETITIONERS 
VETSUS 7 
EMPEROR— RESPONDENT, 
“Practice—Criminal trial—Court, duty of —Judicial 
and executive considerations, distinction between-—Pro- 


secution evidence not suficient io justify order —Re- 
trial, whether can be ordered, 
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A Judge must keep separate judicial and executive 
considerations. Itis not his duty to supplement the 
failure of the prosecution to prove their case against 
the accused by directing a fresh trial on purely execu- 
tive grouads. [p. 316, col. 2.] | i 
Where in an appeal against an order directing an 
accused person to furnish security the Appellate Court 
coms tothe conclusion that the evidence on the 
record is not suficient to justify an order demanding 
security, the order must he set aside. In such a case 
the Appellate Court has no power to direct a re-trial 
merely on executive considerations. [ibid.] . 
Petition under s. 439, Cr. P.C., for revision 
ofan orderof the Sessions Judge, Karnal, 
dated the 3lst October 1923. . . 
Dr. G. C. Narang, for the Petitioners. 


JUDGMENT. —Thereare two petitions 
before me for revision ofan order of the 
Sessions Judge of Karnal made on-appeal 
from two orders of a Magistrate of the 
First Class. Both orders were made under 
the provisions of s, 107, Cr. P. O. In one 
-of these cases the appellants are Khem 
Chand and Baij Nath and in the other 
case fifteen persons are concerned whose 
names need not be set out. Both the 
appeals have been dealt with by the learn- 
ed Sessions Judge in one judgment and it 
is this judgment which is before me upon 
the two applications for revision. The Trail 
Court in each case ordered the present 
petitioners to furnish security in the sum 
of Rs. 2,000 with one surety each or in 
default to suffer one year’s simple imprison- 
ment. 7 

On appeal the learned Sessions Judge 
in dealing with the case of the fifteen per- 
sons saysein his judgment that in order to 
sustain a conviction there must be evidence 
“(1) of a dangerous situation,” (2) that each 
person to be on security is likely to fight 
himself orto induce or provoke otters to 
fight.” He then continues:—“Now there is 
no doubt about the first of these conditions 
‘at Panipat but fhe second is signally lackiwg 
in the appeals before me. The evidence 
in the principal case (t.e, the case of 
fifteen persons) consisted of three persons 
only, the Sub-Inspector, the Tahsildar and. 
the Sofedposh (all Mussalmans). They 
simply state In general terms that there 
was a danger of a breach of the peace 
“from the accused This is insufficient; 
there must be individual evidence against 
each man. Ib is quite clear that many of 
the appellants -are not likely to fight them- 
selves. In that case there must be specific 
evidence showing that they have incited 
or provoked others or are likely to do so. 

With these observations I am in entire 


è» 
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agreement, But the learned Sessions Judge 
having satisfied himself and quite correctly. 
so that there is not sufficient evidence on 
the record to warrant a conviction proceeds 
as follows:—‘‘In an ordinary case I should 
accept the appeal and cancel the bond. 
But the circumstances are not ordinary. 
As the dates quoted show proceedings 
were taken as a hasty executive measure 
without any idea that there would be ap- 
peals especially to Sessions Court. I under- 
stand that at the time a settlement was 


“hoped for and that in the event of a settle- 


ment all the bail bonds would have been 
cancelled. But there has been no settle- 
ment. Acute tension still prevails in Panipat 
and to accept these appeals wholesale 
might cause very serious difficulty. Accord- 
ingly I remand the case to the Court of 
the Special Magistrate at Panipat in order 
to*take further evidence in accordance with 
the above principles.” 

I find it very hard to understand the 
attitude adopted by the learned Sessions 
Judge. It appears to me that he has 
signally failed to keep separate judicial and 
executive ‘considerations. He seems to 
think that itis his duty to supplement 
the failure of the prosecution to prove their 
case against the accused persons in the 
Trial Court by directing a fresh trial on 
purely executive grounds. He practically 
holds that the petitioners have been wrong- 
ly convicted but that as the situation in 
Panipat is likely, to cause an embarras- 
ing situation for the executive authorities 
it is necessary that the appellants should 
be offered up as victims to avert this 
calamity. Tomy mind such a course isa 
travesty of justice. 4 

It is quite clear that such evidence as 
could be made available was in fact pro- 
duced at the trial andthe learned Sessions 
Judge has rightly held that this evidence 
is insufficient tojustify a conviction, and 
accordingly he should have done what his 
judicial instinct promoted him to do, name- 
ly, accept the appeals. He, however, was 
coerced by executive consideration to pro-' 
ceed in the highly unusual mode which 
he has adopted. So far as the petitioners 
Khem Ghand and Baij Nath are concern- 
ed the situation verges on the farcical? 
It appears that these two persons ` who 
appear to be highly respectable citizens 
of Panipat formed part of a conciliation 
committee and were present with the 
object of bringing about a reconciliation 
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between two communities which at the 
time had fallen out. 

It is clear from the judgment of the 
Sessions Judge that the appeals against 
the conviction should have been accepted. 
Under the circumstances. I feel bound to 
set aside the order of remand of the lower 
Appellate Court and to guash the-coviction 
and sentences of all the petitioners in 
both the cases. In doing so Iam merely 
following a course which the learned Ses- 
sions Judge would himself admittedly 
have adopted had he felt free to disregard 
purely executive considerations. 

Z. Ke Petition accepted. 


RANGOON HIGH COURT. 

CRIMINAL Revision No. 998-B or 1924. 

F February 6, 1925. 

Present:—Mr. Justice Carr. 
_ MAUNG DUN-—APPLICANT 
5 Versus 
MA SEIN—Opposite PARTY. . 

Criminal Procedure Code (Act V of 1898), s. 488— 
Maintenance order—Restitution of conjugal rights, 
decree for, effect of—Cancellation of order—Duty of 
Magistrate. 

A decree for restitution of conjugal rights obtained 
bya husband from a competent Civil Court does not 
by itself operate to cancel a maintenance order 
previously made against the husband under s. 488 of 
the Cr. P. C., and in considering any application made 
by the husband forthe cancellation of such order on 
the ground that hehas obtained a decree for res- 
_ titution of conjugal rights, the Magistrate is not 
necessarily bound to follow the order of the Civil 
Court but must consider it along with any other 
circumstances which may be brought before him. [p. 
319, col. 1.) AK 

Criminal revisioh from an order of the 
Township Magistrate, Ye, in Criminal 
Miscellaneous Trial No. 17 of 1921. 


JUDGMENT.—In July 1921, Ma Sein 
obtained a maintenance order against her 
husband Maung Dun. In 1922, Maung Dun 
sued: for restitution of conjugal rights and 
in November. of that year adecree was 
passed by consent. In Miscellaneous Case 
"No 15 of 1924 of the Townsbip Magistrate 
‘of Ye, Maung Dun applied for cancellation 
of the maintenance order. About a month 
later, in Miscellaneous No. 17, Ma Sein ap- 
‘plied-for recovery of Rs. 60. as arrears of 
maintenance. | . 

Matng Dun’s application was dismissed 
by the Magistrate’ and’ Maung Dun then 
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applied in revision to the Sessions Judge 
of Amherst, who has referred the cases to 
this Court with a recommendation that the 
maintenance order be cancelled and that 
the proceedings in Criminal Miscellaneous 
No. 17 be closed. 

Before the Magistrate, Maung Dun stated 
that he had asked Ma Sein, before elders, 
to return to him and.that she had refused 
to do so unlass she got her expenses. 

The witnesses told a different story. 
They say that Maung Dun came to U 

` Hlaing’s house and asked that Ma Sein be 
sent for. She came and Maung Dun asked 
her if she would return to him.. She said 
that she would and the parties then left. 
Two out of the three witnesses -say that Ma 
Sein said she would come after drawing 
money from the Court. What happened 
afterwards the witnesses do not know, 

Ma Sein herself says that she agreed to 
go with Maung Dun, but that she must go 
and get money. She asked him to come to 
her house but he would not. Maung Dun 
did not come again. She went and asked 


at Maung Pu’s house but Maung Dun “went” ` 


away.” I take this to mean that he “had 
gone away.” She contends that Maung 
Dun had no bona fide wish to take her back 
and merely wished to get the maintenance 
order cancelled. 

That seems to have been. the view on 
which the Magistrate dismissed the appli- 

. cation. On.the evidence I do not think 
that sufficient-cause is made out for the can- 
cellation of the order. 

The question remaining is whether the 
decree for restitution of conjugal rights 
itself renders the order void. There is 
authority for the view that it does. 

This was held by the one Judge of the 
Chief Court in Maung Tha U v, Ma Mya. 
Khin (1). Also by a Bench of the Bombay 
Heh Court in In re Chandulal Ranchhod 
(2), In this case the learned Judges gave 
the following explanation of their view— 
“The decree for restitution of conjugal 
„rights is a statement by a Court of matri- 
monial jurisdiction-that husband and wife 
are under an obligation to live together and 
that the wife had no right to live apart 
from her husband, The Magistrate’s order 
of 1910 was in law a statement that the wife 
hada righ? to live.apart from her hus- 
band, but of course, in the nature of things, 

1) 35 ‘Ind. Cas. 972; 9 B. L: T. 162;°17 Gr... L, J: 

B 52 Ind. Cas. 607; 43 B. 885; 21 Pe i 766: 
20 Cr. L. J. 687, k: Si 
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any order made by a, Magistrate in the 
exercise of the limited powers conferred on 
Magistrates by Ch. XXXVI of the Cr. P. C., 
is subject to the orders of Civil Courts ex- 
ercising matrimonial jurisdiction.” The 
application before the Court was one by the 
wife, asking under s. 489, Cr. P. O., for. an 
increase in “the order for maintenance. The 
final order was that the Magistrate should 
treat the application as one under s. 488 and 
proceed to decide whether at that time 
the wife was entitled to an order for main- 
temance.~ 

Another case which has been much cited 
is In re Bulakidas (3). In- this case no 
reasons for the decision were given. It was 
based on the case of Lutpotee Doomony v. 
Tikha Moodoi (4), and another unreported 
case. The former seems to be a very doubt- 
ful basis; it is difficult onthe report to say 
what the learned Judges decided. ` 

Nga Po Saw v. Mi Thet (5) is somewhat 
different. Here the wife applied for a main- 
tenance order after the husband had ob- 
tained a decree for restitution of conjugal 
"rights, and it. appears that she raised no 
contention which she had not or could not 
have raised in defending that suit. This 
case is of little assistance. 

On the other side we have Devi Ditta v, 
Ganga Devi (6) in which the judgment 
seems to imply that the decree for restitu- 
tion might terminate the maintenanceorder, 
but that the order might be'revived by sub- 
sequent circumstances. This does not seem 
very logical One would think that the order 
once determined, could not he revived, but 
that subsequent circumstances might give 
the wife the right to apply for a fresh order. 

There are certain other decisions which 
bear indirectly on the question and which 
-are to some extent conflicting. In Maddu 
Venkayya v. Kamireddi Paidamma (7) a 
man-against whom an order had been pasged 
for the maintenance of an illegitimate child 
sued for and obtained a declaration that 
the child was not his. He applied to the 
Magistrate to abstain from giving further 
effect to the maintenance order. The Magis* 
trate refused to consider the application. 
The learned Judges order him to do so, 


(3) 23 B. 484; 12 Ind. Dec. (N. s.) 322. 
(4) 13 W. R. Gr. 52. 
(5) § Ind. Cas. 479; U. B. R. (191074, 34; 11 Cr. L. 


J. B62. 
6) AP. R. 1996 Ors 4 Or, LJ. 78115 P, L.R. 1907. 
73 3 Ind. Cas. 944; 46 721; 32 M. L. T. 345; (1923) 
` M. W. N. 401; 18 L. W. 132; 45 M LL, J. 104; 1923) A. 
I. R. (M) 707; 24 Cr. L. J. 720, 
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- tenance. 
the termination of the relationship, but the: 
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Had they held that the decree terminated 
the maintenance order, presumably they 
would have passed final orders themselves. 
Incidentally the decision suggests that 
the Civil Courts have power to give such a. 
declaration. 

In Mahomed Abid Ali Kumar Kadar v.’ 
Ludden Sahiba (8), the husband against’ 
whom a maintenance order had been passed: 
sued for a declaration that the relationship’ 
of husband and wife had been terminated 
and that he was not liable to pay the main- 
He obtained the declaration of 


Court held that it could not grant’ an in- 
junction restraining the Magistrate from: 
enforcing the maintenance “order. The 
husband was referred to an application to 
the Magistrate based on the declaration. 

In Subad Domni v. Katiram Dome (9) the 
plaintiff obtained a decree declaring that - 
he was not the father of an ‘illegitimate 
child for whom he had been’ ordered to pay 
maintenance. The High Court held that 
the decree could not affect the Magistrate’s 
order even if the Civil Courts had had juris- 
diction to pass such a decree. It held 
further that they had no such jurisdiction. 

This decision was followed in Sabhudra 
v. Basdeo Dube (10). . But in Deraje Malinga 
Naika v. Marati Kaveri (11), Muhammad 
Abid Ali Kumar Kadar v..Ludden Sahiba 
(8), was followed, and it was held that the 
Oivil Courts had power to grant a declara- 
tion, but that no injunction could be issued 
restraining proceedings under a mainten- 
anceorder. The effect of these two deci- 
sions seems to me to be that after a civil 
decree has been obtained, application 
should be made to the Magistrate to abstain ` 
from enforcing his order or to cancel it, 


Finally there is the very recent English 
case of Bragg v. Bragg (12) in which the 
Court refused to interfere with a decision 
of a Magistrate réfusing to discharge a 
maintenance order on proof of a decree nisi 
for divorce, 

In view of all these decisions I think that, 
although there are direct decisions that a 
decree for restitution of conjugal rights 
ipso facto discharges an order for mainten- 
ance of the wife and there appear to be no 


(8) 14 C. 276; 11 ae Jur. 296; 7 Ind. Dee. (N. s.) 183. 
(9) 20 W. R. 58 C 
E 18 A. 29; A. W. N. (1895) 147; 8 Ind. Dec. (x. 5) 


in som. 400; 2AL L. T; 344; 7 Or. L. J. 235. 
(12) (1924) 41 T. L. R. 8; 69 S. J. 73. l 
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direct decisions to the contrary, yet the 
proposition is one that is open to consider- 
able doubt. 

Had there been no change in the law 
since these decisions were given, I should 
have felt bound to refer the questions for 
decision by a Bench ora Full Bench. But 
tbere has in fact been a change. Act 
XVIII of 1923 added the following as sub- 
s. (2) to s. 489, Cr. P., C.:—“Where it appears 
to the Magistrate that, in consequence of 


any decision of a competent Civil Court, 


any order made under s. 488 should be can- 
celled or varied, he shall cancel the order 
or, as the case may be, vary the order ac- 
cordingly.” 

From this it seems to me to follow that 
the order of a competent Civil Court does 
not of itself cancel the maintenance order 
and that in considering any such applica- 
tion as the present, the Magistrate is not 
necessarily bound to follow the order of the 
Civil Court but must consider it along with 
any other circumstances which may be 
brought before him. 


On this view and on my finding that the 


petitioner did not make out sufficient cause 
for the cancellation of the order, I dismiss 
this application. ; 

I also discharge ‘the Sessions Judge's 
order staying proceeding on Ma Sein’s appli- 
cation in Criminal Miscellaneous Case 
a 17 of 1924 of the Township Magistrate, 

e 


ZK. Order set aside, 


LAHORE.HIGH COURT. 
URIMINAL Revision No. 247 or 1924. 
March 31, 1924. 

Present :—Mr, Justice Moti Sagar. 
KALA RAM—Acousu»—Purrrioner 
versus 


EMPEROR—RESPONDENT. 

Penal Code (Act XLV of 1860), s. 451—-House 
trespass with intent to commit adultery with mar- 
ried woman—Husband, consent of—Absence of husband, 
effect of. 

A man who enters the house of another with intent 
to commit adultery with'a married woman staying 
„in the house is guilty of an offence under s. 451 of 
the Penal Code. In such a case if itis shown that 
the husband of the woman with whom the adultery 
was committed was ab the time of the ` occurrente 
absent from the house it may be presumed that he 
neither consented to nor connived at any adultery or 
jmmorality on the part of his wife. [p. 320, col. 1.] 
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Petition, under s. 439, Cr. P. C., for revision 
of an order of the Sessions Judge, Multan, 
dated the 24th January 1924. 
Lala Hargopal, for the Petitioner. 
IUDGMENT.—In this case the peti- 
tioner Kala Ram was found guilty under 
s. 451, Indian Penal Code, and sentenced to 
undergo tio years’ rigorous imprisonment 
and to pay a fine of Rs. 100 by the Trial 
Magistrate. On appeal to the learned Ses- 
sions Judge the conviction was upheld, but 
the sentence of imprisonment was reduced 
to one of six months only and the senterce 
of fine was altogether remitted. He has 
now comeup in revision to this Court. 
The facts are briefly these: One Karam 
Ali with his wife Musammat Haliman and 
his daughter Musammut Fatima was living 


.at the Kamalawala well in the Muzaffargarh 


District. He died on or about the 20th of 
August 1923. He had also another daughter 
Musammat Saddan who was married at 
Mouza Jalalpur Pirwala in the Shujabad 
Tahsil of the Multan District. On the 
death of her father she came to pay a 
visit of condolence to her parent's house 
in the Muzaffargarh District. On the 3rd 
of September 1923, Musammat Haliman 
and her daughter Musammat Fatima left 
the house tocut grass, and Musammat Sad- 
‘dan remained behind cooking food. It 
is alleged that the accused Kala Ram came 
and entering the house threw off his loin- 
cloth and seizing Musammat Saddan had 
sexual intercourse with her. On these facts 
the accused was convicted under s. 451 
of the Indian Penal Code and sentenced as 
above indicated. 

. Theonly ground urged on his behalf is 
that there is no evidence on the record to 
prove that the husband of the woman had 
neither consented to nor -connived at the, 
adultery of his wife and that the conviction 


. upder s. 451, Indian Penal Cede, was, there- 


fore, illegal. The case of Brij Basi v. Queen- 
impress (1) is relied on in support of this 
contention where it has been held that to 
sustain a conviction under the above section 
“for the offence of house trespass with in- 
tent to commit an offence the prospective 
offence being adultery, itis necessary to 
show that there has been no consent or con- 
nivance on the part of the husband of the 
woman the intent to commitadultery with 
whom is charged against the acuused. The 
evidencein the present case, however, clearly 
A Oye. A. 74; A. W. N. (1896) 178; 9 Ind. Dee, 
NS ` 
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shows that the husband, who was living in 
another village, was wholly ignorant of what 
was going on in his father-in-law’s house 
and that, therefore, he could neither consent 
to nor connive at the adultery of his wife. 
In a recent case decided by a Bench of 
this Court and reported as Khannoon Ram 
v., Emperor (2) it has been laid down that 
aman who enters the house of another 
at night with intent to commit adultery 
with his wife is guilty of an offence under 
s. 451 of the Indian Penal Code, and that 
if sin such a case it is shown that the hus- 
band was at the time of the occurrence 
absent from the house in the legitimate 
pursuit of his oceupation, it may safely be 
presumed that he neither consented to nor 
connived atany adultery or immorality on 
the part of his wife. The present case 
is in no way distinguishable from the one 
cited above, and I see no reason to inter- 
fere with the conviction. In the circum- 
stances I do not think that thesentence of 
six months’ rigorous imprisonment is ex- 
cessive, The petitioner must surrender to 
his bail and serve out the unexpired por- 
tion ofhis sentence. 

Z. K. 


(2) 60 Ind. Cas. 666; 22 Cr. 


Petition dismissed. 
L. J. 266. 


RANGOON HIGH COURT. 
CRIMINAL Revision No. 1124-B of 1924. 
February 6, 1925. 

Present: —Mr. Justice Carr. 

“NGA PO, THAN —Accusep—A PPLICANT 

versus : 
EMPEROR— Opposite Parry. 

Burma Habitual Offenders’ Restriction Act (kof 
1019), 5. 9—Restriction order, whether can be passed 
‘against old offender—Order which has been set aside, 
whether can be considered. 

The mere fact that an accused person is an old 
|. offender is not a ground on which e restriction order 
can be passed “under s.9 of the Burma Habitua 
Offenders’ Restrjction Act. 

. A Magistrate is not entitled to use an order which 
has been set aside, on whatever grounds, as proof 
that an accused person is an old offender. 

Criminal revision from the judgment of 
the Sub-Divisional Magistraté, Minbu, in 
‘Criminal Regular Trial No. 88 of 1924. 

JUDGMENT.—The petitioner was con- 
wvicted under s: 380, Indian Penal Code, and 
was sentenced to eighteen months’ rigorous 
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imprisonment. ` In ‘addition an order. of 
restriction ‘for two years after the expiry of 
his sentence was passed under s.9 of the 
Burma Habitual Offenders’ Restriction Act. 
With the conviction and sentence of im- 
prisonment, there is no reason to interfere. 

But the restriction order was very clearly 
illegal. The Magistrate’s reason for passing 
it was as follows:—: 

“| find that the accused is an old offender. 
because he was restricted to Mezali by 
the then Sub-Divisional Magistrate, Minbu, 
on the 24th September 1923, under. s.: 7 
of the Habitual Offenders’ Restriction 
Act, but the order was set aside by the 
District ak Minbu,.on technical: 
grounds.” 

The Magistrate was not entitled to use an 
order which had been set aside, on what- 
ever grounds, as proof.that the accused was 
an old offender. Moreover the mere fact 
that the accused is “an old offender” is not 
a ground on which a restriction order. can 
be passed under s. 9 of the Habitual Offen- 
That section pro- 
vides only that such an order may be passed 
in a case in which an order could be passed . 
under s. 565 of the Or. P. C. and in certain 
special cases under the Rangoon. Police 
Act. 

Section 565. of the Cr. P. C. provides that 
an order under its provisions may be passed 
when a person who has before been convicted 
of one of certain specified offences under the 
Penal Code is again convicted of one of 
those offences. Its limits are, therefore, very 
clearly defined and it could not be applied 
to acase such as the. present. That the 
Magistrate did apply it shows great care- 
lessness on his part and it is ‘not credit- 
able to the Sessions Judge that he did not 
discover the illegality when the case came 
before him on appeal. 

I confirm the conviction of Nga Po Than 
and the sentence of eighteen months: rigo- 
rous imprisonment passed on him, but ‘set 
aside the order of restriction passed under 
s. 9 of the Burma Habitual Offenders’ Re- 
striction Act. 


Z. K’ Order set aside. 


[89 L-O. 1985] . 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
MisosLuangovus UIVIL APPisal No. 7 oF 1925. 
February 27, 1925. 
Present:—Myr. Kennedy, J. C., and 
Mr. Rupchand Bilaram, A. J. O. 
Mess«s. DEUTSCHE DAMPsCHIF- 
FAHRTS GESSELSCHAFT HANSA 
or BREMEN—DezFenpants—A pPuLLaNts 
versus 
Firu or PESTONJI BIKHAJI— 
PLAINTIFFS—REsron DENTS. 

Civil Procedure Code (Act V of 1908), O. XXXIX, 

7, 1—Specifie Relief Act (I of 1877), ss, 35, 5? —Injune- 
tion, temporary, when can be granted—Contract of ‘per- 
sonal service, breach of, whether can be restrained. 
_ The question of the grant of a temporary injunction 
is dealt with by the C.-P. C., whereas the question of a 
permanent injunction is dealt with in the Specific 
Relief Act. But the principles applicable to the two 
proceedings are very similar. They both derive from 
the Court of Chancery and they postulate that a man 
will be punished if he does what his cohscience tells 
him not to do. |p. 321, col. 2.] 

A Court of Equity will not grant any injunction over 
the execution of which it cannot watch and which it 
cannot enforce. [ibid.] 

A contract under which one party is required to 
perform numerous and delicate services for the other, 
the performance of which needs a particular amount 
of skill and fidelity, is one which cannot be specitic- 
ally enforced by threats of penalty. {p. 321, col. 2; p. 
322, col. 1.] 

In such acase the Court will not, except in very 
special circumstances, where no ether redress is open to 
the aggrieved party, issue an injunction restraining a 
breach of the contract the effect of which would be to 
enforce the contract speditically, inasmuch as an 
attempt to enforce such an order would be embarassing 
to the parties and derogatory to the Court itself. |2bid.] 

Per Hupchand, A.J. C-—Preventive relief by way 
of injunction whether perpetual or temporary is within 
the discretion of the Court depending on the particular 

- circumstances of each case. In order to entitle a’ plaint- 
iff toa temporary injunction pending the disposal of 
the suit, the plaintiff must make out a prima facie 
strong case in support of the right which he claims and 
must show that irreparable damage will result to him 
if the injunction is not granted. |p. 322, col. 2.] 

Case-law referred to. 


Appeal against an order of the Addi- 
tional Judicial Commissioner, dated the 10th 
February 1925, | 

Mr. T. G. Elphinston, for the Appellants. 

Mr. Dipchand Chandumal, for the Re: 


spondents, 
JUDGMENT. 

Kennedy, J. C.—In this case a German 
Steamship Company had entered into a con- 
tract with Pestonji Bhicaji in respect of 
stevedoring the steamers of the Company. 
Thecontract, if valid, provides thatthe Com- 
pany should employ the respondent, that is, 
Pestonji Bhicaji as stevedore, to the exclu- 
sion of any body else upto June 1926, 
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The complaint of the respondents is that 
in spite of that contract the appellants have 
ceased to employ him and are emploving 
other firms in the same line of business. 
He, therefore, brought an action asking 
to recover damages in respect of the three 
ships which the Company had stevedored 
by other firms and for an injunction res- 
training the appellants from employing 
stevedores for other steamers during the 
period of the contract, 30th of June 1926. 
The plaintiff-respondent asked for a tempo- 
rary injunction directing the defendants- 
appellants to carry out the terms of their 
contract, thatis, not to employ anybody else. 
That injunction was granted by the learned 
Additional Judicial Commissioner, and it 
is against that temporary injunction that 
the defendant-appellant steamship Com- 
pany comes here in appeal. 

The question is whether we ought to 
interfere at this stage. It will be seen that 
although in terms the injunction is one 
directing the defendant-appellant Company 
not to employ anybody else, it is in effect an 
order directing the Steamship Company to 
employ Pestonji Bhicaji because the nature 
of the case requires that the Company 
should employ stevedores and ifit is pro- 
hibited from employing anybody else, it 
must employ Pestonji Bhicaji. 

‘Now, it is true that the question of a 
temporary injunction is dealt with by the 
C. P. C., whereas the question of a permd- 
nent injunction is dealt with under the 
Specific Relief Act. But the principles 
applicable to the two proceedings are very 

e similar. They both derive from the Court 
of Chancery and they postulate that a man 
will be punished if he does what his con-- 
science tells him not to do. It is, therefore, 
impossible in disposing of temporary in- 
eJunction to exclude frome one’s mind the 
English doctrine as contained in the 
Specific Relief Act. Now thereis one thing 
that the Courts of Equity have always 
abstained from doing, that is from giving 

an order over the execution of which they 
cannot watch and which they cannot 
enforce, and reference to that will be found 
in s. 21 of the Specific Relief Act, cl. (b). 

It is quite clear that a contract of this 
nature, namely, a contract by -which the 
plaintif-respondent is required to “do 
numerous and delicate services for the de- 
fendant-appellant and has entered into a 
contract with him, the performance of 
which needs a particular amount of skill 


< 
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and fidelity is one which cannot be 
specifically enforced by threats of penalty. 
There must be willing and loyal services 
on the part of the stevedores and genuine 
hearty co-operation between both the par- 
ties. And itis impossible for the Courts 
by any written order to lay down the exact 
limits of the relations of the two parties. 
To pass an order, therefore, by which de- 
fendant-appellant is virtually compelled 
to employ the plaintiff-respondent as his 
stevedore would be to leave the door open 
to ‘continual applications to this Court to 
enforce itsinjunction and to embark it on 
a vast sea of investigation to ascertain 
whether its order has been complied with 
loyally. Except in very special circum- 
stances where noother redress is open to 
the parties, the Court will not issue any 
such order both because to attempt to 
. enforce such an order would be embarass- 
ing tothe parties and because it would be 
derogatory to the Court itself. 

Now, it seems quite clear that the wrong 
done tothe plaintiff-respondent if wrong 
there be, can be remedied otherwise if his 
case be correct. In the case of each steamer 
an action for damages arises and it can 
easily be ascertained how much loss he 
has suffered owing to the failure of the 
Company toemploy him and his correct 
remedy, in our opinion, is an action. against 
the Company to recover damages due to him 
for the breach. It may not be so convenient 
a remedy as an injunction for the plaintiff 
but he can. get redress for any damage 
“done to him by these means, and such a 
suit will be free from the objections noted, 
above as existing in the case of a tempo- 
rary injunction. 

We think, therefore, that the order of the 
Jearned Additional Judicial Commissioner 
shall be set aside, but only on condition 
that if the Company chooses to emplo} 
other persons all stevedoring bills or bills 
of operations referred to in the contract 
submitted by other firms should be pre- 


served in their Karachi Office upto the: 


end of June 1926 and that certified copies 
of them shovfid be deposited in Court 
within six weeks ofthe submission of such 
pills. Ifthe Steamship Company finds that 
it is able to do without stevgdores and 
wishes todo that work through their crew 
or some unlicensed firm, they should .ap- 
ply to the Court for further terms before 
they do so. 
Costs to be costs in the cause, 
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Rupchand, A. J. C.—I concur. 
The preventive relief by way of injunction 
whether perpetual or temporary is within 
the discretion of the Court depending on 
the particular cireumstences of each case. 
In order to entitle the plaintiffs toa tem- 
porary injunction pending the disposal of 
the suit, the plaintifis must make out a 
prima facie strong case in support of the 
tight they claim, and further show that 
irreparable damage will result to them if 
the injunction is not granted. The suit is 
based on an alleged contract of employ- 
ment pure and simple by which the defend- 
ants as employers are said to have agreed 
to employ the plaintiffs as stevedores and 
dubashes on all their steamers which touch 
the Karachi Port between lst July 1923 
and 30th June 1926. The plaintiffs con- 
tend that in breach oftheir agreement the 
defendants have failed to employ them 
as stevedores in respect of three of their 
steamers under the terms of the agreement 
though they have accepted their services 
in respect of twoof them at rates lower 
than the agreed rates. They claim dama- 
ges in respect of the three steamers and 
ask for an injunction restraining the de- 
fendants from employing any other steve- 
dores during the period of their employ- 
ment. a 

Our attention has not been drawn to any 
decided case where an employer has been 
restrained by an injunċtion from employing 
the services of another person during the con- 
tinuance of an agreement of service. The 
leading case of Lumley v. Wagner (1) which 
has been adopted as’ illustration (c) to s. 57 
ofthe Specific Relief Act is the converse 
of the present case. In that case a noted 
German singer who had eontracted to sing 
in the plaintiffs’ theatre and not to sing 
elsewhere during a specified time was en- 
joined from singing elsewhere. In that 
case the plaintiffs could not obtain ade- 
quate redress in an action at law, and the 
considerations of expediency which move a 
Court of Equity to refuse a deciee of'speci- 
fic performance of a contract for personal 
service, were held not to prevent it from 
granting an injunction to enforce the ne- 
gative covenant by the defendants not to 
sing elsewhere. | i 

In his judgment, Lord St. Leonards while 


(1) (1852) 91 R. R. 193; 1D. M &G. 64; StL J. 
sor 898; 19L. T. (o.s) 264;16 Jur. 871; 42 E R, 
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confessing that possibly the injunction 
might have the practical effect of con- 
straining the defendant to fulfil his engage- 
ment expressly disclaimed the intention 
on the part of the Court of doing by indirec- 
tion what it would not do directly (i. e. 
decree specific performance) and observed 
that “wherever this Court has not proper 
jurisdiction to enforce specific performance 
it operates to bind men’s consciences as 
far as they can be bound to a true and 
literal performance of their agreement and 
it will not suffer them to depart from their 
contracts at their pleasure leaving the 
party with whom they have contracted to 
the mere chance of any damages which 
a Jury may give”. 

The case of Lumley v. Wagner (1) was 
distinguished in the case of Johnson v. 
Shrewsbury & Birmingham Ry. Co. (2) 
where a Railway Company had agreed 
with the contractors that the latter should 
work the line, keep the engines and roll- 
ing plank in repair for seven years at sti- 
pulated amounts of remuneration,’ with 
power to the Company to determine the 
contract bya second notice if within forty- . 
eight hours of a first notice calling upon 
the contractors to carry out certain repairs 
they failed*to do so, The contractors hav- 
ing failed to carry out certain repairs 
within forty-eight hours of the notice 
served on them instituted asuit fora de- 
claration that on a true construction of the 
contract they could only be required to 
carry out suchrepairs as could reasonably 
be completed within forty-eight hours and 
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course of law. As to reputation I do no} 
see why it should suffer by differing from 
a particular Railway Company; the repu- 
tation of the Railway Company may equally 
suffer by differing from the plaintif. If 
the plaintiffs’ reputation does, however, suffer 
there is a remedy open at law. The appli- 
cation must, therefore, be dismissed.” The 
plaintiffs havean adequate remedy by way of 
damages, and the ground urged by Mr. Dip- 
chand that the plaintiffs would suffer in 
their reputation is also sufficiently meb by 
the dicta in Johnson's case 

In Chaplin v. North Western Railway Co. 
(3) an application by the carriers to obtain 
an injunction against the Railway Company 
restraining the Railway Company from 
acting upto their resolution of loading and 
unloading goods departmentally, and can- 
celling their engagements with the plaint- 
iffs was dismissed on similar grounds. 

Reference may also be made to Mair v. 
Himalaya, Tea Co. (4) a contract to act as a 
manager of a tea estate, Stocker v. Brockel- 
bank (5) a contract to manage the business 
of working certain patents, Nusserwanji 
Merwanji Panday v. Gorden (6) a contract 
to act as agents of a Company and Ram 
Chandra v. Rakhal Das (7), a contract to 
act as manager of trust properties which 
are referred to in Pollock and Mulla’s Notes 
to s. 54,Specific Relief Act, where injunctions 
were refused to restrain the employers from 


determining their contracts with their eni- 


ployees where the services to be rendered by 
the latter were of a personal natyre. Section 
57 of the Specific Relief Act reliedon by the 


for an injunction restraining the Company “plaintifis in support of their case is only 


to give the second notice of'termination. 
While referring to the case of Lumley v. 
Wagner (1), Lortl Justice Knight Bruce 
observed: “Mark, however, how the parties 
were arranged, the plaintiff had only to 
pay money, but not so the defendant; here 
the parties are reversed, the defendant's 
obligations are satisfied by paying 
money but not so those of plaintiffs’, and, 
in the concluding part of his judgment he 
said as follows:— , 

“The inconvenience to the defendants not 
to say the society at large, would be greater 
if the Court interfered than the not inter- 
fering couid possibly be tothe plaintiffs, 
because all the plaintiffs require, is money, 
and if they are entitled to money they will 
be entitled tu recover it in the ordinary 


(2) (1853) 22 L. J. Ch. 921; 3 D. M. & G. 914; 17 Jur. 
3915; 98 R. R. 360; 43 E, R, 388, 


an enabling section. Though the Court 
may not issue an injunction to restrain the 
breach of an affirmative covenant in a con- 
tract in view of s. 55 cl. (F) of the Act, it is 
pot precluded from enforcisg by injunction 
a negative covenant which is coupled with 
such affirmative covenant and which iseither 
express or implied. 

Whether the Court would enjoin the per- 
formance of a negative covenant or would 
infer the existence of such covenant by 
implication must again depend on the cir- 
cumstances of each case. It is not conceiv- 
able what equitable grounds can be urged 

(3) (1862) 8 L. T. 601. 

(4) (1865) 117 R. R. 872; 11 Jur. (x. s.) 1013; 1 Eq. 
411; 14 W. R. 165: 13 L. T. (N. s.) 586. 

(5) (1851) 87 R. R. 87: 3 Mac. & G. 250; 20 L. J. Ch, 
401; 15 Jur. 591; 18 L T. to. s.) 177; 42 E. R 257., ~ 

(6) 6 B. 266 at p. 283; 3 Ind. Dec. (N. s8.) 634. 

(7) 20 Ind. Cas, 157; 41 O. 19; 17 C. W. N. 1044, 
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for enforcing a negative covenant of an 
employer in a contract of employment pure 
and simple where the employee is only en- 
titled to his remuneration. , 

The cases of Subba Naidu v. Haji Badsha 
(8)and South Indian Export Co. v. Subba 
Naidu (9) which probably relate to the same 
mica mines of Subba Naidu a party to both 
the cases, are distinguishable. They were 
not contracts of employment pure and simple 
as ¢he present case, In the first case 
the plaintifis-respondents had advanced 
Rs.10,000 without interest to the defendant 
which sum was required-by the defendant 
to work his mica mines and in considera- 
tion thereof the defendant had agreed to 
consign all mica produced in their mines to 
plaintiff at Madras for sale upon certain 
terms, and had subsequently executed a 
mortgage agreement also in their favour. 
They complained that the defendants had 
in contravention of the first agreement 
agreed to consign to another firm mica pro- 
duced by the use of the capital to another 
firm, and that under the second mortgage 
agreement the principal defendants had. 
agreed to liquidate certain loans due by 
them to the plaintiffs out of the sale-pro- 
ceeds of mica, and unless they were restrain- 
ed by an injunction irreparable loss would 
result to them. The temporary injunction 
asked for was in respect of 231 cases which 
had been diverted for sale to another agency. 
In the latter case again the plaintiffs had 
agreed to, finance the defendants with a 
standing advance of-Rs. 55,000 in considera- 
tion of the defendants agreeing to employ 4 
nominee of the plaintiffs as manager to 
assist in working the mines and had agreed 
to elfect sales jointly with the plaintiffs for 

‘a period of five-years and to pay to the 
plaintiffs 5 per cent. commission on sugh 
sales. 

The plaintiffs were “not a Banking Com- 
pany, but an expert Company of traders. 
‘The defendants had some difficulty in work-, 
ing their mines which were valuable, and” 
the consideratton of the advance which en- 

‘abled them te work the mines was the right 
to part in the management and in effecting 
the sales. The Cuurt observed that it had 
been pointed out in some cases that it is for 
the interest of persons in the position of the 
defendants tltat breaches of agreements of 
this sort should be prevented by an injunc- 


(8) 26 M. 168; 13 M. L. J. 1 
149. 7 Ind. Cas. 243; (1910) i W. N. 274; SM. L.T 
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tion because unless there is that’ security- 
they will not have the advantage of people 
entering into such agreements with them. 

Reference was inter alia made to the case 
of the Metropolitan Electric Supply Co., Ltd. 
v. Ginder (10) and no attempt was made to 
distinguish the Indian Law from the English 
Law on this point. 

In the agreement in suit, there is no express 
covenant by the defendants agreeing Lot to 
employ anyother stevedores during the 
stipulated period. Recent English author- 
ities have refused to import in contracts 
for personal service even in the case of an 
employee a covenant on his part to serve no 
other rival employee during the stipulated 
period: Halsbury’s Laws of England, Volume 
XVII, para. 526, Mortimer v. Beckett (11) it may 
possibly be questioned howfar these rulings 
should apply here in view of Illustration (d) 
tos 57, Specific Relief Act. See Burn & Co. v. 
Colin McDonald (12). But the case of the 
employer stands on a different footing. He 
maybe content with paying the fixed re- . 
muneration to the employee without re~. 
quiring his services. The present case is 
much stronger. It would appear that the 
parties contemplated that there should be 
no negative covenant on the part of either. 
The alleged agreement mentions inter alia 
the following clause: 

“Penalty for non-performance on either 
side estimated amount of ship’s bill.” 

The plaintiffs are not confined to the de- 
fendants. Itis open tothem to neglect or 
refuse to attend to the defendants’ ships 
and though the defendants may he seriously 
inconvenienced and may suffer a loss far in 
excess of the ship's bill, by detention of the 
ships, their claim is limited to the ship's 
pill. lf the plaintiffs are at liberty to refuse 
to work for the defendants on payment ofa - 
certain amount as damages, it would be in- 
equitable to force the defendants to employ 
no other agency though they in their turn 
are prepared to compensate the plaintiffs or 
to infer by implication a negative covenant 
in that behalf. 

Subject to what the plaintifs may be 
able to prove at the hearing it would appear 
that no prima facie case “has been made 
out by the plaintiffs to entitle them to a 


(10) (1901) 2 Ch. 799; 70 L. J. Ch, 862; 84 L. T, 818; 
49 W. R. 508; 65 J. P. 519; 17 T. L. R. 435. 
x (1920)'1 Ch. 571; 89 L. J. Ch, 245; 123 L, T. 27; 
1. 


34 
a3) 1 Ind, Cas. 829; 36 O. 354; 180. W, N. 255; 9 C, 
J, 190, 
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‘decree for an injunction. It would also 
appear that they have not shown that ir- 
reparable loss would result to them by the 
refusal of the injunction; on the contrary 
it would appear that the issue of the in- 
junction would work a great hardship on 
the defendants. 

Whether the amount fixed in the agree- 
ment is by way of penalty or liquidated 
damages, is a question for thé Court to de- 
cide at the hearing. Possibly the plaintiffs 
may suceeed in proving that this sum was 
the fixed, price at which each party bought 
the right to avoid their liability under the 
contracts in respect of each shipment and, 
therefore, not a penalty. Possibly again the 
defendants may be able to have this sum 
reduced’ by the amount saved by the 
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that the agreement was not binding on the 
defendants or that there was no obligation 
on the defendants to employ the plaintiffs. 
The defendants would in that casé have no 
remedy whatsoever. . ; 
“ Assuming, therefore, that there is a sub- 
sisting and valid agreement between the 
parties which contains a negative stipula- 
tion I am of opinion that it isone which the 
Court as a Court of Equity is not likely to 
enforce at the final hearing in the circum- 
stances of this case, and that if the injunc- 
tion is discharged, it is not likely to.cguse 
irreparable loss to the plaintiffs. The in- 
- junction issued by the learned Additional 
Judicial Commissioner should, therefore, be 
discharged. 


Z. K. : Injunction discharged. 


plaintiffs. in consequence of the plaintifis . 


not being required to render their 
services. The cost of such services would 
be'within their special knowledge of the 
plaintiffs. They cannot, therefore, experi- 
ence any difficulty- in proving -the exact 
amount of such cost. The plaintiffs have 
complained that they would have to file 
separate suits in respect of each shipment 
ofthe defendants that comes into the port. 
It is equally open to them to file one suit 
for recovery of the amount due to them 
after the. expiry of the stipulated period, 
or if, they so wish to institute -one suit for 
the estimated amount of theirclaim treating 
the contract as broken and if the suit comes 
to trial after the expiry of the stipulated 
period, as very likely it would, to prove the 
actual amount to which they are entitled. 
On the other hand, an injunction would 
mean compelling the defendants either to 
divert their ships from this port causing 
them immense loss and- depriving -the 
public use of their ships at this port 
or to have the services which are of a deli- 
cate nature rendered by the plaintiffs who 
are objectionable to them and in whom they 
have no confidence, however, estimable they 
may be, or, however, efficient they may. be 


in their work. The contract provides for, 


work being ‘done by the plaintiffs to the 
satisfaction of the masters of the steamships 
of the defendants. The dutiesof a steve- 
-dore are of such a delicate nature that 
where his relations with the employers are 
“anything but friendly, it would only result 
Jin. constant quarrels between the plaintiffs 
and the masters of. the defendants’ ships to 
ithe prejudice of both and-lead to further 
litigation. It may transpire at the hearing 


t 





LAHORE HIGH COURT. 
First Crvit ArpeaL No. 2052 oF 1928. 
March 25, 1924.. : 
Present :—Mr. Justice Scott-Smith and 
Mr. Justice Fforde. 
MUL SINGH—Appiicant—APPELLANT 
versus 
RAM SINGH-JAMIAT SINGH AND OTHERS 
—Crepttors— RESPONDENTS. 
Provincial Insolvency Act (V of 1920), s. 10— 
Insolvency, petition for—Debtor unable to pay debts, 
meaning of. ` 
© Where it appears prima facie that a petitioner for 
insolvency is unable to pay his debts his application 
should not be rejected merely because upon a nice 
calculation of the value ofhis assets it might be 
possible to hold that the value of the assets exceeds 
the amount of his liabilities. 
First appeal from an order of the District 
Judge, Lyallpur, dated the 15th June 1923. 
Mr. M. L. Puri, for the Appellant. 
e Sardar Jawahar Singh fðr Sardar Kharak 
Singh; for the Respondent. 
_ JUDGMENT. 
Scott-Smith, J.—This is an appeal 
from an order of the District Judge of 
Lyallpur, dismissing an application hy Mul 
Singh to be declared an ansolvent on the 
ground that he is not unable to pay his 
debts. The amount of liabilities entered in 
the petitioner's schedule is Rs. 37,000. 
He has one square of land, and certain 
other property which is stated to be worth 
Rs, 6,000. The learned Judge. says that 
the square of land is worth over Rs. 32,000 
and that, therefore, the assets exceed the 
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liabilities, It appears, however, that some 
of the creditors, who were present, said 
that the debts due to them exceeded the 
sums entered by the petitioner in his 
schedule. Ifthe amount of their debts is 
as stated by them, then the total liabilities 
exceed Rs. 40,000, and even taking the 
market value of the square to be Rs. 32,000, 
the assets are less than the liabilities, 
The learned District Judge apparently 
considers the square to be worth more 
that Rs. 32,000, because one of the credi- 
tors, who was present, offered to buy it 
for that sum. We are not sure that this 
offer was a genuine one, but in any case 
it appears to us prima facie that the 
appellant is not able to pay his debts, 
Some of the creditors, who were present, 
offered to accept the square of land owned 
by the appellant in satisfaction of all the 
liabilities mentioned in his schedule, but 
the petitioner refused this. From his 
refusal the learned District Judge has 
drawn an inference unfavourable to him. 
It appears that the petitioner refused 
partly because he does not consider that 
he is entitled to sell this square, see his 
2nd and 3rd grounds of appeal. 

We accept the appeal and, setting aside 
the order of the learned District Judge, we 
remand the case to him in order that he 
may pass an order adjudicating the appel- 
lant an insolvent and proceed further in 
accordance with law. We make no order 
as to costs. 
K 


Case remanded. 


LARORE HIGH COURT. 

SECOND OCrvin APPEAL No. 2743 oF 1920. 
January 29, 1924. 
Present:—Justice Sir Henry Scott-Smith, 
; Kr., and Mr. Justice Harrison. 
BHAGWAN SINGH, minor, UNDER 
THE GUARDIANSHIP OF HUKAM SINGH— 
PLAINTIFF— APPELLANT 
versus 

KIRPA RAM AND OTHERS— DEFENDANTS 


i —RESPONDENTS. 

Hindu Law—Gift, in favour of person not in exist- 
ence, validity of—Possession, whether necessary— 
Aoceptanoe of gift--Gift in favour of female—Estate 
taken, 

Under the Hindu Law a gitt to a person not in exist- 
ence is invalid, [p. 327, col. 1.] 


b 
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Under the Hindu Law delivery of possession is not’ 
neeessary inorder to validate a gift provided that 
eel is acceptance on the part of the donee. [p. 327, 
col. 2, 

Where a gift of immoveable property is made in 
favour ofa female and the donee is described as 
“malik kamil”, she takes an absolute estate in the 
gifted property. [p. 327, col. 1.) f 

Second appeal from a decree of the Dis- 
trict Judge, Lahore, dated the 23rd August 
1920. 

Pandit Sheo Narain, R. B., and Lala Har- 
gopal, for the Appellant. 

Lala Ram Chand Manchanda'and Sardar 
Kharak Singh, for the Respondents, 


JUDGMENT.—The material facts of 
the case out of which the connected Appeals 
Nos, 2743 and 2747 of 1920 by the plaintiff 
and No. 2778 of 1920 by Kada Singh ete. 
defendants, have arisen are as follows :— 

On the 21st of May 1903 Sunder Singh 
of Bhasin, Lahore District, executed a deed 
of release in favour of his minor son Gur- 
bachan Singh and his wife Musammat 
Basant Kaur under which he gave up to 
them all his rights in land owned hy him 
in village Bhasin in the Lahore District, 
and in village Ghazikakain the Gujranwala 
District. It was also provided in the deed 
that the absolute owners of the land in 
question should. be Gurbachan Singh and 
Musammat Basant Kaur or any issue which 
she might suhsequently have by Sundar 
Singh. Gurbachan Singh died in 1903 and 
mutation of the land situated in Bhasin 
was sanctioned in favour of Musammat 
Basant Kuar on the 20th of September 1904, 
Sometime in 1905 or 1906 Mùsmmat Basant 
Kuar gave birth to Bhagwan Singh, plaint- 
iff. Between 1904 and 1916 Sundar Singh 
made 11 alienations of land included in the 
property referred to in the deed of release. 
The plaintiff, relying upon this deed, brought 


. . 
the suit out of which .these appeals arise 


for possession of the whole of the land so 
alienated. The learned District Judge held 
that under thé deed of release Gurbachan 

ingh and Bhagwan Singh, who was sub- 
sequently born, became owners in equal 
shares of the lard. He alsoheld that Mus- 
ammat Basant Kuar had only a life-interest 
in the land which upon her death in 1911 
became extinct. He further held that Mus- 
ammat Basant Kaur inherited a life-estate 
in Gurbachan Singh’s half share and that 
after her death that share reverted to the 
donor Sundar Singh. In regard to the deed 
of release he held that there was really a 
gift to Gurbachan Singh and Musammat 
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Basant Kuar, but so far as the land at 
Ghazikaka was concerned it was never acted 
upon, mutation never having been effected 
and possession never having been given. 
He, therefore, gave the plaintiff a decree 
for half of the Bhasin lands and dismissed. 
the rest of his claim. It should be noted: 
that the plaintiff originally asked an alter- 
native relief that he should be given a 
declaration that the alienation should not 
effect his reversionary rights but he subse- 
quently gave up this part of the claim. 
From the order of the’ District Judge the 
plaintiff has filed two appeals. In one he 
asks for possession of the whole of the 
Ghazikaka land and in the other for half of 
the Bhasin land for which the lower Appel- 
late Court has not given him a decree. 
The third appeal is by Kada Singh and 
others, alienees, in regard to some of the 
Bhasin land.. 

A perusal of the deed of release or the 
deed of gift, as it really is, shows, that the 
intention of Sundar Singh was to makea 
settlement upon his son Gurbachan Singh, 
upon his wife Musammat Basant Kaur and 
on other sons whom he might have by her. 
The first point argued by Sardar Kharak 
Singh on behalf of the defendants-appel- 
lants is that a gift to a person not in exist- 
ence at thetime is invalid according to 
Hindu Law. The authority for this is 
Art. 295 of Mulla’s Principles of Hindu Law, 
38rd Edition, and Mayne on Hindu Law, 
8th Edition, page 514. Thisisnot seriously 
disputed by Counsel for the plaintiff and 
we, therefore, hold that the deed of gift 
does not confer any rights upon Bhagwan 
Singh, who was born after its execution. 
There is no reasan, however, why the deed 
should not be considered valid so far as 
Gurbachan Singh and Musammat Basant 
Kaur are concerned. It purported to make 
them absolute owners of the land gifted. 
The words used are “malik kamil” which 
ean have but one interpretation. We, 
therefore, hold that the learned District» 

' Judge is wrong in his view that Musammat 
Basant Kaur received only a life-estate 
under this deed. Lala Hargopal on behalf 
of the plaintiff contends that it conferred 
tights of absolute ownership upon Gur- 
bachan Singh and Musammat Basant Kaur 
in equal shares. When Gurbachan Singh 
died his mother Musammat Basant Kuar 
succeeded to his half share, but in that she 
had only a life-estate which became extinct 
the land reverting to her husband Sundar 
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Singh, upon her death in 1911. As regards 
the half share of which she was the absolute 
owner under the deed of gift her sole heir 
is her son Bhagwan Singh, the plaintiff and 
heis undoubtedly the owner of half the 
land which was the subject’ of the gift. 
The next question is whether the gift was 
valid as regards the land in village Ghazi- 
kaka. Counsel for the defendants urges 
that in order to validate a gift under the 
Hindu Law it is necessary that possession 
should be given to the donee. Mr. Mula, 
no doubt, in Art. 294 of his Principles of 
Hindu Law, 3rd Edition, says that gift 
under the Hindu Law is not valid unless 
it isaccompanied by delivery of possession 
but there are various cases in which it has. 
been held that delivery of possession is not 
necessary, see inter alia Balmokund v. Bhag- 
wan Das (1), Joitaram v. Nandlal (2), Ram 
Chand v. Devi Chand (3) and Ram Charan 
Das v. Bhagwati (4). In the Punjab Law 
Reporter case it was held that there must 
be acceptance on the part ofthe donee. In 
the present case it is clear that, as pointed 
out by both thé lower Courts, that the gift 
was fully acted upon as regards the land 
in village Bhasin, andthe power-of-attorney 
(Ex. P. W.-1) executed by Musammat Basant 
‘Kaur in favour of Teja Singh lambardar, 
on the 2nd of May 1905 shows that she con- 
sidered herself the owner of the gifted land 
situated in Ghazikaka. It is, therefore, 
clear that she accepted the gift of that land 
and, having regard to the fact it was situat- 
ed in- another District than that in which 


, the donor lives, we do not attach any im- 


portance to the fact that he did not cause 
mutation of it to be effected.in her name. 
The fact that he subsequently alienated 
some of this land merely shows that he was 
dishonest and not that he repudiated the 
eift. We, therefore, hold fhat there was a 
valid gift of the land situated in both the 
villages. 

Having regard to our finding the plaintiff 
is entitled as the heir of his mother Musam- 
mat Basant Kaur donee to half the land 
gifted in both in Bhasin ‘and Ghazikaka 
villages. We, therefore, dismiss the defend- 
ant’s Appeal (No. 2743 of 1920) and the 
plaintiff's Appeal (No. 2747 of 1920). We 
accept the plaintiff's Appeal (No. 2743 of 


(1) 16 A. 185; A. W. N. (1894) 21;° 8 Ind, Dec. (N. 8.) 
119 


- (2) 27 B. 31; 4 Bom. Le R. 754, 
(2) 21 P. L. R. 1901! 
(4) 52 P, R. 1908; 103 P, W. R, 1908, 
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1920) and in addition to the decree given to 
him by the lower Appellate Court we give 
him a decree for half the land claimed by 
him situate in Mauza Ghazikaka, Under 
the circumstances we leave the parties to 
bear their own costs in all Courts. 

Z, K, Appeal accepted. 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM ORIGINAL CIVIL JURISDIC- 
. TION No. 145 or 1924, 
March 27, 1925. 
Present:—Sir Lancelot Sanderson, 
Kr., Chief Justice, and Mr. Justice 


Rankin. 
SREELAL MANGTULAL— PLAINTIFFS 
——ÅPPELLANTS 
versus 


Tue LISTER ANTISEPTIC 
DRESSING Oo., Lrp.—Drrenpants— 
RESPONDENTS. 

Negotiable Instruments Act (XXVI of 1881), ss. 26, 
27, 28—Companies Act (VII of 1918), s. 89—Hundi 
endorsed by payee as managing agent of Company— 
Liability of Company. 

It is of the utmost importance that the name ofa 
person or firm to be charged upon a negotiable docu- 
ment should be clearly stated onthe face or on the 
back of the document, so that the responsibility is 
made plain and can be instantly recognised as the 
document passes from hand to hand. [p. 329, col. 1.) -> 

It is not sufficient that the principal's name should 
be in some way disclosed; it must be disclosed in 
such a way that on any fair interpretation of the in- 
strument his nameis the realname of the person 
liable upon the bill. [p. 329, cols. 1 & 2.] 

A hundi was drawn in favour of “M & Sons”. It 
was endorsed by the payee as “M & Sons” and there 
was a further tndorsement upon it as follows :—‘M & 
Sons, Managing Agents L. Oo.”: 


Held, thatthe words “Managing Agents L. Co.”, : 


were merely descriptive of the firm of “M & Sons” 
and that it would not be clear to any one who took the 
document that the responsibility of the L. Company 
was intended to be involved, it might be that by a 
consideration of the document one person might come 
to the conclusion that the responsibility of the Come 
pany was intended to be involved and another person 
might come to the conclusion that it was intended that 
the personal liability of “M & Sons” only was involved 
and that, therefore, the L. Company could-not be held 
liable on the document. [p. 329, col. 2.] 

Appeal against the decision of Mr. Justice 
Thornhill, dated the 20th June 1924, 
passed in the exercise of Original Civil 
Jurisdiction. _ 

Messrs. S. N. Banerjee, K. P. Khaitan and 
N.C Chatterjee, for the Appellants. 

Sir Benode Mitter and Mr. S. C. Bose, for 
the Respondené. 

JUDGMENT. 

Sanderson, ©. J.—This is an appeal 
by the plaintiff firm, Sreelal Mangtulal, 
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against the judgment of Mr: Justice Thorn- 
hil which was delivered on the 20th of June 
1924. 

The suit was brought under O. XXXVII 
of the 0. P. C. and was based upon five 
hundis, four of which were dated the 19th 
of May 1922, and one was dated the 23rd 
of May 1922. In all material respects they 
were in the same form; and, it will be 
sufficient if I refer to that which is marked 
A. It was in these terms: “Calcutta, 
19th May 1922. (180) one hundred and 
eighty days after date without grace I pro- 
mise to pay to Messrs. Mitter and Sons; or 
order the. sum of rupees five thousand only 
for value received in cash. Sd. Mrigendra 
Lal Mitra.” That document appears to be 
in the form of an ordinary promissory-note ; 
but for some reason, which is not apparent 
at present, it was accepted by Mrigendra 
Lal Mitra on the face of the document. 
It was endorsed by the payees, “Mitter 
and Sons.” There wasa further endorse- 
ment upon it, as follows: “Mitter and 
Sons, Managing Agents, Lister Antiseptic 
Co., Ltd.” - Na 

The suit was brought by the plaintiffs on 
the allegation that the plaintiffs were holders 
in the ordinary course for valuable con- 
sideration : that the notes were endorsed by 
Mitter and Sons to the defendant Com~ 
pany and that the latter endorsed them to 
the plaintiffs: they relied upon the second 
endorsement, which I have read, as an 
endorsement by the “ Lister Antiseptic Co. 
Ltd.” 

The learned Judge came to the conclu- 
sion that the documents were not endorsed 
by or on behalf of the Ccmpany, and he 
held that the words “Mgnaging Agents, 
Lister Antiseptic Co., Ltd.” were des- 
criptive or decorative and that “they do 
not indicate that the instrument was made 
or endorsed by or on’ behalf of the Com- 
pany.” f 

The material section of the Indian Com- 
spanies Act, 1913, iss. 89 which provides as 
follows :—“A Bill of Exchange, hundi or 
promissory-note shall be deemed to have 
been made, drawn, accepted or endorsed 
on behalf of a Company if made, drawn, 
accepted or endorsed in the name of, or by 
or on behalf or on account of, the Company 
by any person acting under its authority, 
express or implied.” 

In this case it has not been suggested 
that the promissory-note was endorsed in 
the name of the Company. The allega- 
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“tion put forward on behalf of the plaintiffs 
was that it had been endorsed by Mitter 
and Sons on behalf or on account of the 
Company. 

The principle upon which this case must 
be decided, in my judgment, was stated 
by ‘Lord Justice Kennedy in the case of 
Chapman v. Smethurst (1), which is as fol- 
lows:—‘‘ The proper test to apply in such 
eases is laid downin Lindley on Companies, 
6th Edition, Volume I at page 280, where 
itis said: ‘The question is in every case 
one of construction : is the bill or note the 
bill or note of the Company or not? Does 

it really purport soto be? For, although 
given for the purposes of the Company, 
the bill or note may not even purport to 
bind it. Ifon the true construction of the 
instrument the bill or note is the bill or note 
of the Company, the Company will be liable 
upon it, and not the individuals whose 
names are on it, unless the bill or note is the 
bill or note of both. On the other hand, 
if on the true construction of the bill or 
note.it is not the bill or note of the Com- 
pany, the persons whose names are upon it 
will be liable upon it, whether they intended 
to be so or not.” 


This principle was also stated by Lord 
Buckmaster in the case of Firm of Sadasuk 
Janki Das v. Kishan Pershad (2). Lord 
Buckmaster is reported to have said as fol- 
‘lows: “It is of the utmost importance that 
the name of a person or firm to be charged 
upon a negotiable document should be 
clearly stated on the face or on the back of 
the document, so that the responsibility is 
made plain and can be instantly recognised 
as the document passes from hand to haud.” 
The learned Lords proceeded to say: “The 
instrument, to which reference has been 
made, which appears on page Y9 of Messrs. 
Iyenger and Adiga's book on Negotiable 
Instruments, that ‘outside evidence is in- 
admissible on any person as a principal 
“party unless his—the principal party’s— 
nama is in some way disclosed in the in- 
strument itself,’ is not initself an adequate 
statement of the law.’ It is not sufficient 
‘that. the principal's name should be ‘in 
some way’ disclosed; it must be disclosed 


(1) (1909) 1 K. B 927; 78 L. J. K. B. 654; 100 L. T. 
465; 16 Manson 171; 14 Oom. Cas. 94; 53 S. J 340; 25 
T. L. R. 383. . 

(2) 50 Ind. Cas. 216; 46 I. A.-33; 46 C. 663; 23 CO. W. 
N. 937; 29 C. L. J. 340; 17 A. L. J. 405; 25M. L. T. 
"258; 36 M. L. J. 429; 21 Bom. L. R. 605; 1 U, P. L. R. 

AP. 0.) 37; (1919) M. W. N. 310; 10 L, W. 143 (P.O). 
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in such a way that on any fair inter- 

pretation of the instrument his name is 

ei real name of the person liable upon the 
i Mii j 

It is, therefore, a question of construc- 
tion whether the Company has been madé 
liable by the endorsement which appears on 
the back of these promissory-notes and 
which is as follows: “Mitterand Sons, Manag- 
ing Agents, Lister Antiseptic Co., Ltd.” 

In my judgment it is possible that any 
one taking these promissory-notes might 
infer that the words which appear after the 
endorsement “Mitterand Sons” were merely 
descriptive of “the Firm of Mitter and 
Sons,” and itis not clear that the responsi- 
bility of the Company would be recognized 
by any one to whom the documents were 
transferred. 

The only point which, in my judgment, 
was of any substance was that these docu- 
ments bore the endorsement “ Mitter and 
Sons " twice: and, it was urged that if the 
words “ Managing Agents, Lister Antiseptic 
Co., Ltd.” were merely descriptive of the 
Firm of Mitter and Sons there would be no 
reason for: “Mitter and Sons” endorsing 
the documents twice. It was urged that if 
the words, to which I have referred, were 
intended to be merely descriptive they 
might have been inserted after the first 
endorsement which appears upon the pro- 
missory-notes. ey 

I am unable to accede to that argument. 
It seems to me that it would not be clear to 
any one, who took the documents, that the 
responsibility of the Company was intended 
fo be involved. It might be that upon 
consideration of the documents one person 
might come to the conclusion that the res- 
ponsibility of the Company was intended 
to be involved ; on the other hand, another 
person, taking these documents, might 
come to the opposite conclusion, viz., that 
it was intended that the personal liability 
of Messrs. Mitter and Sons only was in- 


.volved. The endorsement on the documents 


does not comply with the test laid down 
by the learned Lord that the % responsibility 
is made plain and can be instantly recog- 
nized as the document passes from hand: to 
hand”. , ` 
. For these’ reasons, in my judgment, the 
learned Judge's judgment was correct. 

An application was made+to the Court 
for leave toamend the plaint in order to 
include a claim for money which it was 
alleged the plaintiffs had advanced to the 
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Company. There was no application at the 
trial for such an amendment and it is 
sufficient to say that, in my judgment, it is 
too late now for the plaintiffs to make that 
application. There is a further reason 
that there is not in the plaint sufficient 
indication as to what, if any, the considera- 
tion was. Therefore, in my opinion, the 
= aga for amendment should be refus- 
ed. 

The result is that this appeal must be dis- 
missed with costs: 

Rankin, J.—I agree. 

Z. K. ` Appeal dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Civin Suir No. 1039 oF 1920, 
EXECUTION APPLIOATION No. 168 oF 1925. 
April 8, 1925. 

Present:—Mr, Kennedy, J. O. 

Firm or ADAMJI JAFFORJI— 
APPLICANTS 
versus 
Firm or BASRIO FADOO— 
OPPONENTS, 
.Insolvency—Interim Receiver, duties and powers of 
—Commencement of insolvency, date of—Application 
for adjudication—Decree obtained by insolvent, attach- 
ment of—Money realised in execution, disposal of— 

Procedure. . . 

The Provincial Insolvency Act does not precisely 
lay down the duties and powers of an interim 
Receiver as distinguished from an Official Receiver, 
but it must be intended that the Receiver interim 
should possess sufficient powers to maintain the 
estate (which may be about to be administered in 
insolvency) in such a position, that should the debtor 


finally be adjudicated, there will be no dilapidation of | 


the estate between, the insolvency application and 
the adjudication order, while at the same time no 
damage can be allowed to be done to any third 
erson, in case the application of insolvency fails. 
5 330, col. 2.) 
The commencement of an insolvency dates from. 
the date of the application for adjudication. [ibid.] 
When after aneapplication for adjudication is made 
money is realized and paid into Court in executjon ofa 
decree held by the insolvent which has been attached by 
a creditor of his, the money should be treated as part 
of the estate of the insolvent and should be kept in 
Court till the application for adjudication is dis- 
posed of. [p. 331, col. 1.] h : : 
Application by Interim Receiver for 
money realized in execution against the In- 
solvent being paid to him, 
Mr. Srikisho Das H. Inila, for the-Re- 


ceiver. 
& 


FIRM OF ADAMJI JAFFORJI V, FIRM OF BASRIO FADOO, 
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Mr. Javhormal Vilatrai, for the Attaching 
Urêditor, 

ORDER.—In this case Basrio Fudoo 
brought an action against Adamji Jafferji 
which action was’ dismissed with costs. 
Under the decree, - therefore, Adamji 
Jafferji became entitled to recover a certain 
amount as costs from Busrio Fudoo. Some- 
where before the 12th of February of the 
current year, that decree was attached by 
Abdul Hussain. Under that decreea certain 
sum has been attached and brought in 
the Courtfor the benefit of the attaching- 
creditor, Abdul Hussain. 

On the 19th of December 1924 a petition 
to adjudicate Adamji Jafferji as insolvent 
was admitted by the Insolvency Court and 
on the 18th February 1925 the Official Re 
ceiver was appointed interim Receiver. 

The adjudication has not yet taken place: 
The question is somewhat technical and it 
is this whether the interim Receiver under 
the Provincial Inselvnecy Act has the same 
rights as an Official Receiver after the ad- 
judication. 

It is perhaps somewhat difficult to extract 
from the Provincial Insolvency Act what 
precisely the duties and powers of the in- 
terim Receiver as distinguished from an. 
Official Receiver are inasmuch as we are 
referred in general to O. XL ofthe O. P. C. 
But I takeit that it must -be intended that 
the interim Receiver should possess suffici- 
ent powers to maintain the estate (which 
may beabout to be aaministered in insol- 
vency ) in such a position, that should the 
debtor finally be adjudicated, there will be 
no dilapidation of the estate in the interval 
between the insolvency application and the 
adjudication order, while at the same time 
no damage can be allowed to be done to any 
third person, in case the application for in- 
solvency fails. 

It is pointed out that the Receiver con- 
templated by ss. 50 and 51 of the Provincial 
Insolvency Act is not an interim Receiver 
and that it isimpossible to suppose that 
the appointment ofan interim Receiver was 
intended to have so far reaching effect on 
the estate when itis considered that the 
debtor after all may not prove insolvent. 
But it is not necessary to suppose that the 
interim Receiver would be vested withsuch 
special powers beyond these necessary to 
protect the estate of the insolvent in the in- 
terim. 

It is to the date of the application that 
we are to look as the commencement of ins 


7 
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solvency and not to the date of the appoint- 
ment ofthe Receiver. And in this case, the 
application was made long before the appli- 
cation of Abdul Hussain for attachment, 


and, therefore, the property of the debtor’ 


should be kept in the same state in which it 
was on the 19th of December when the ap- 
plication was made, till it is known whether 
there is to be adjudication or not. Now, no 


doubt, had there been an interim Receiver - 


appointed before the attachment of the 
decree held by Adamji Jafferji, that part 
of the property of Adamji Jafferji, namely, 
his claim under the decree, could not have 
been attached by his creditor without the 
leave of the Court and, therefore, if the decree 
was to be executed at all, it could only be 
executed by the interim Receiver who could 
move the Original Court according to the 
fate of the order of adjudication. It would, 
therefore, in accordance with the spirit of 
the Insolvency Act, be proper to direct that 
things do remain as they are and that the 
money now paid in under the attached 
decree be treated as still being the part 
of the estate of the insolvent, as it stood on 
the date of the application, being in fact 
merely a change from amouut claimed to 
an amount realized, and it ought, therefore, 
I think, be kept in Court without being paid 
out to the attaching-creditor until the fate 
of the adjudication order is known. 

I do not think that the attaching-creditor 
would be damnified by this order because 
assuming Adamji Jafferji was ultimately 
adjudicated insolvent and the Official Re- 
ceiver were appointed, then he would be 
ordered to re-pay the full amount to the 
Official Receiver. If, on the other hand, 
there is no adjudication, he will be entitled 
to withdraw this amount in full unless un- 
foreseen difficulties occur. Inasmuch as 
under s. 73,0. P. 0O., applications for rateable 
distribution could only lie when execution 
applications have been made before the 
realization of the assets by the Court, there- 
fore, no subsequentapplications, which may 
ba made while the amount is kept in Court, 
will diminish the amount realizable by the 
present attachment-creditor, should there be 
no adjudication. 

The difficulty is that the attaching-credit+ 
or would be out of the use of his money 
forsome time, but I hope that can be re- 
medied by speedy disposal of the insolvency 
application. - Should there be any delay in 
the disposal of the insolvency application 
then he may move the Insolvency Court 
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to be allowed to recover the money on giv- 
ing security. 
P. B. A. 
Z.K. 


Order accordingly. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. š 
SECOND OIvIL APPEAL No. NIL oF 1925, 
March 31, 1925. 
Present:—Mr: Findlay, O. J. ©. 
SHANKAR RAO AND OTHERS——PLAINTIFFS 
—ÅPPELLANTS 
VETSUS 
RAGHUNATHRAO— DEFENDANT 
No. 7-—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 2 (2), 0. I, 
r. 10 (2)—Order discharging defendant, whether decree 
-—Appeal, whether lies. 

An order passed under O. J, r. 10 (2) of the G. P. O; 
discharging a defendant from the suit cannot be re- 
garded as falling within the definition of a “decree” in 
5. 2 (2) of the Code and as such no appeal lies from it. 
[p. 332, col. 1.] 

The mere drawing up ofa formal decree cannot 
ipso facto make the corresponding order an appealable 
one, if it does not in itself really fall within the de- 
finition of a decree. [p. 331, col. 2] 

Appeal against a decree of the Addi- 
tional District Judge, Nagpur, dated 30th 
October 1924, in Civil Appeal No. 738° of 
1924. 

Mr. M. R. Bobde, for the Appellant. 

Mr. G. N. Bose, R. B., for the Respondent. 

JUDGMENT.—The only question, I 
am concerned with at present, is whether 
an appeal lies or not in the present case, 
The order of the Subordinate Judge was 
passed on the 19th of February 1924, dis- 
charging the defendant-respondent Rag- 
hunathrao from the suit under circum- 
st&nces which are clear from that order. 
After the order had been passed, the plaint- 
iffs applied for a decree of dismissal to be 
formulated against defendant No. 7, so that 
they might be able to appeal against the 
said order, and the Subordinate Judge, in 
due course, did pass such a decree, 

In the first place, I would point out, with 
reference to the definition of “decree” in 
s. 2 (2) of the C. P. U., that the mere draw- 
ing up of aformal decree would not ipso 
facto make the corresponding order an 
appealable one, if it were not, in itself, 
really such within the definition referred 
to above; cf. Pandurang v. Gayabai (1), . 

(1) 62 Ind. Cas. 467; 17 N, L. R. 66, 

e 
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_In support of the proposition taken up by 
present plaintifis-appellants I have been 
referred to the. decision in Gangadhara 
Rama Rao v. Durya Rao (2). It was therein 
held that the striking out of the defend- 
ants name on the ground that the plaint 
disclosed no cause of action against bim, 
was an order which fell within the defini- 
tion ofa “decree” and was appealable as 
such, 


For my own part, with all respect, I am - 


unable to concur.in the Madras decision just 
quoted. The word “order” in’ O. I, r. 10 (2), 
JO. P. C., would ‘seem to me to be advisedly 
used, and no appeal lies under the Gode 
from an order so passed. I cannot, therefore, 
see how such an order can be regarded as 
falling within the definition ofa “decree” 
‘in s. 2 (2) of the Code, and it seems to be a 
dangerous straining of terminology to hold 
that such an order is a “formal expression 
of an adjudication which conclusively de- 
termines the rights of the parties with 
régard to the matters in controversy in 
the’ suit.” I concur, therefore, with the 
Judge of the lower Appellate Court in 
“ thinking that no appeal lies’in this case. 
“Counsel for the Appellants has asked me 
‘in that event to treat the present appeal as 
an application for revision. But this also 
I gee no cause to allow. When, if at all, 
the plaintiff's appeal against the final judg- 
‘ment and decree in the suit, it will be open 
to them: to ‘object therein under s. 105,- O. 
P. .C,to the fact of the present respondent 
having been dismissed from the suit. The 
- appeal is rejected. 


Z. K. Appeal rejected. ° 


- (2) 49 Ind. Cas. 835; 42 M. 219; 36 M. L. J: 169;-9°L. 
W: 329; 25 M. L. T. 184.. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Szconp OWIL APPEAL No. 67 oF 1924, 
< . March 19, 1925. 
Present:—Mr. Dalal, A. J.C. | 
RAM HARAKH AND OTHERS—PLAINTIFFS 
—ÅPPELLANTS ° 
l VETSUS 
SALIK RAM—DEFRNDANT—RESPONDENT. 
Limitation Act (IX of 1908), Sch. I, Art. 97---Mort- 
gage, simple—Possession taken by mortgagee—Dispos- 
session--Suil to recover mortgage-money—Limitation, 
n. commencement Ofa, 


t 
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Under a simple mortgage the mortgagee was entitled 
under certain circumstances to take possession of the 
mortgaged property. “The mortgagee took possession 
ofthe property but was subsequently dispossessed. 
therefrom. He thereupon brought a suit to recover 
the amount of the mortgage-money from’ his mort- 
gagor. It was contended that the mortgage was of 
joint family property and being unsupported by legal 
necessity was void and also that the suit was barred 
by time : 

Held, (1) that even if the mortgage was void the 
mortgagee having got possession of the mortgaged 
property had an existing consideration for his mort- 
gage and that it only failed when the mortgagee was 
finally dispossessed of the property; [p. 333, col. 1.] 

(2) that the suit was, therefore, maintainable and 
limitation began to run from the date of the disposses- 
sion under Art. 97 of Sch. I to the Limitation Act. 
[ibid]. 

Second appeal against a decree of the 
Subordinate Judge, Sultanpur, dated the 
12th November 1923, reversing that of the 
Munsif, Musafirkhana, dated the 27th Feb- 
ruary 1928. ' 

Mr. Haider Husain, for the Appellants. 


JUDGMENT.—It is to be regretted 
that the defendant Salik Ram is not repre- 
sented. Heis present in person and says that 
he has no money, so possibly he hopes that 
on a money-decree being passed against 
him the plaintiffs would get nothing for 
their trouble. 

The plaintiffs sued for a money-decree 
on the basis of two mortgage-deeds one of 
9th August 1907 andthe second of a fur- 
ther charge of 10th August 1909. The 
mortgages were simple but on certain con- 
ditions failing, the mortgagee was entitled , 
to take possession of the mortgaged pro- 
perty. ; i 

What the mortgagee said was that he did 
take possession of the six plots of land 
mortgaged but subsequently the defendant 
took forcible possessioh of some of the 
plots till finally only one plot No. 2313 of 
7 biswas out of 42 biswas mortgeged land 
remained in the mortgagees’s possession. 
From this plot also the mortgagee was dis- 
possessed in 1329 Fasli corresponding to 
1921 A. D. The position taken up by the 
mortgagee was that this consideration fail- 


‘ed in 1921 and he sued for a money-decree 


on 14th August 1922. 

The learned Munsif in a judgment of 
considerable capacity held the suit to be 
‘within time. Beyond the plaint allegation 
‘the Court pointed out that in the khasra 
of 1325 Fasli the mortgagee was shown: in 
possession of plot No. 2313, so if the period 
of ‘limitation was to be counted from the 
mortgagee’s ‘dispossession from that land 
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the suit was within time, even if the mort- 
gagee be considered to have been disposses- 
sed in 1325 Fasli. 

The judgment of the lower Appellate 
Court is considerably confused. There 
was before that Court the very clear judg- 
ment of the Munsif but possibly it was not 
carefully perused, The Munsif gave his 
opinion that limitation was governed by 
Art. 97 for money paid upon an existing, 
consideration which afterwards failed and 
that the date of failure was the ejectment 
of the mortgagee from the last plot of land 
No. .2313 at the earliest in 1325 Fasli. This 
opinion is no-way met by the learned Sub- 
ordinate, Judge of the lower Appellate 
Court. In a confused way that Judge has 
stated that whether Art. 97 or Art. 116 ap- 
plied the suit for simple money-decree 
seemed clearly barred by time, The matter 
may have been clear to his mind but there 
being no statement in the judgment as 
to how the matter was so clear to him it 
is not clear to my mind at all. If Art. 97 
applied, and as the Munsif pointed out the 
cause of action accrued when the mortgagee 
was ejected from the last plot of mortgaged 
land, it cannot be said thatthe suit was 
barred by limitation. 

The question for dezision is whether the 
suit.is so barred. It is argued on behalf 
of the mortgagee-appellant that the con- 
sideration failed when the mortgagee was 
dispossessed though the mortgage being 
made by the manager of a joint family of 
ancestral property without legal necessity 
was void. As already stated this Court is 
handicapped by the non-appearance of any 
Counsel on behalf of the respondent, but 
I do not see how this argument which is 
succinctly stated in the judgment of the 
Munsif can be repelled. Even though the 
mortgage was void the mortgagee having 
got possession had an existing considera~ 
tion for his mortgage and it only failed 
when the mortgagee was finally dispossess- 
“ed. The reference to the ruling: Gaja-* 
dhar Bakhsh v. Gauri Shankar (1) in the 
lower Court's judgment is not applicable. 
The Munsif has shown in his judgment how 
the ruling was inapplicable but the lower 
Appellate Court has not met the arguments 
of the Trial Court, I agree with the 
Trial Court that the ruling referred to 
must be confined to a case of simple mort- 
-gage where there had been no subsequent 
possession as security for the mortgage. 


(1) 61 Ind, Cas, 205; 8 O, L. J. 81, 


TULSI RAM vV, DINA NATH. 


4 ‘ . Ł 

I agree with the Munsif that the suit i8 
within time, restore his decree and set 
aside the decree of the lower Appellate 
Court with costs of all the Courts. ; 


Z. K. Decree set aside. . 


LAHORE HIGH COURT. 
Civit ArPsaL No. 3164 oF 1918. 
January 23, 1924. 
Present:—Mr. Justice Abdul Raoof 
and Mr. Justice Martineau. 

TULSI RAM—Derenpanr— 
APPELLANT 

versus pf 
Mehta DINA NATH AND OTRERS—PLAINTIFPS 
— RESPONDENTS. 

Partnership, dissolution of—Partnership for fixed 
term, whether can be dissolved before expiry of terim- 
Suit instituted before expiry of term—hapiry of term 
during pendency of suit—Suit, whether premature 
Insolvency of plaintiff—Swit, whether can be continued 
—Civil Procedure Code (Act V of 1908), O. XXVI, ` 
F, 11—Commission, issue of—Court, whether can delé« 
gate its functions of Commissioner. 

Even when a partnership is entered into for a fixed 
term a decree for dissolution may be passed when the 
mutual confidence which the partners reposed in each 
other at the time when the partnership was entered 
into has ceased. |p. 334, col. 2.| 

Where asuit is instituted for dissolution of -a 
partnership at a time when the partnership cannot be ` 
dissolved but during the pendency of the suit the 
partnership becomes liable to dissolution, the suit 
eae E genea as premature inasmuch as the 
initial defect has been removed during the d 

e of the suit. [ibid] EN a 

Where a plaintiff is adjudicated an insolvent during 
the pendency of the suit, the suit cannot be continued 
except at the instance of the Receiver. [ibid. . 

A Court has no power to make over the whole case 
to a Commissioner and to delegate its functions in the 
matter of taking evidence and determining issues to 
dim. [p. 335, col. 1.] h 

Appeal from a decree of the Subordinate 
Judge, Kulu. A 

Mr. Mehr Chand 
lant. 

Lala Jagan Nath, Lala Madan’ Gopal for 
Lala Faqir Chand and Mr. Y.N. Bhandari, 
for the Respondents. : 


JUDGMENT.—This is an appeal from 
a decree passed by the Subordinate J udge at 
Kulu, a Sub-Division of the Kangra Distrtct 
in a suit for dissolution of partnership and 
rendition of accounts. The partnership 
business consisted in extracting timber from 
forests in Kulu which had been leased by 
the Government to the plaintiff, floating It 

e r 


Mahajan, for the Appel- 
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down the river Beas to Wazir Bullar, and 
there selling it. The plaintiff: took into 
partnership the first defendant Salig Ram 
on the 12th August 1910 and the second 
defendant Tulsi Ram, on the 10th January 
1913. There was an agreement made by 
the plaintiff with Tulsi Ram in 1911, but it 
appears that that was notacted upon. On 
the 18th January 1914 Salig Ram entered 


into an agreement with Tulsi Ram in respect: 


of trees purchased by the former in certain 
forests. 

The plaintiff alleged that he had borne 
most of the expense incurred in the business 
and that the defendants had sold some of 
the timber without consulting him and 
misappropriated the price. The defendants 
denied these allegations and said that the 
plaintiff had not supplied money as he had 
agreed todo. Salig Ram pleaded that the 
plaintiff had sold the timber of the first 
and second ghals or floats and realised the 
‘price, and Tulsi Ram pleaded that all the 
timber which had been sold was sold in 
consultation with the plaintiff and his agent 
and that as some of the timber had not 
yet been sold the suit was premature. 

The Subordinate Judge on the 34th De- 
cember 1915 framed certain issues and 
appointed a Commissioner to take accounts 
and report onall the issues. Afterwards 
various other persons were appointed Com- 
missioners at different times. The persons 
finally appointed were Brahma Nand and 
Ram Chand, who examined witnesses and 
‘ultimately in December 1917 made two 
divergent “reports, the former finding that 
large sums of money were due from Tulsi 
Ram to the plaintiff and Salig Ram and 
‘the latter thatthe plaintiff and Salig Ram 
were in debt to-Tulsi Ram. In September 
1918 the Subordinate Judge gave his judg- 
ment, which he divided into two parts. In 
the first part he determined the shares 8f 
‘the parties and passed a preliminary decree, 
directing thatthe partnership should stand 
“dissolved from the 18th March 1915, the 
date on which the Court had attached the 
timber at Dehra; and in the second part 
‘he wentinto the matter of the accounts, 
and agreeing in the main with the report 
of Brahma Nand he passed a decree 
against Tulsi Ram in favours of Salig 
Ram for Rs, 9,129 and in favour of the 
‘plaintiff for Rs, 20,569, of which amount 
Salig Ram was to be entitled to recover 
Rs. 6,446, due to him in respect of the fist 


two floats, The Subordinate Judge also 
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allowed interest on the sums declared at the 
rate of one per cent. per mensem Tulsi 
Ram has appealed to this Court. ` 

One contention advanced on behalf of the 
appellant is that the suit is premature, on 
the ground that the partnership Was one 
for. a fixed term as it was to continue 
until all the timber was sold, and that, 
therefore, the suit would not lie so long as 
some of the timber remained unsold. [But 
even when a partnership is entered into 
for a fixed term a decree for dissolution 
may be passed when the mutual confidence 
which the partners reposed in each other 
at the time when the partnership: was 
entered into has ceased (see Lindley on 
Partnership, 8th Edition, page 657). More- 
over, evenif the suit was instituted pre- 
maturely, this would not be a sufficient 
ground for dismissing itat this stage, as 
the remaining timber was sold during the | 
pendency ofthe suit, the initial defect 
being thus removed.] 

A second contention is that the suit is 
bad for multifariousness as it includes claim 
for accounts in respect of timber compris- 
ed in three ghals or floats in twoof which 
the appellant was not a partner. Without 
going into the merits of this contention it 
is sufficient to say that it is too late for the 
appellant to raise it now, not having set 
up the plea in the lower Court, It is argu- 
ed on his behalf that the words “ misjoinder 
of parties or causes of action” in s. 99 of 
the CO. P. CO. do not apply to a case in which 
there is a misjoinder both of parties and of 
causes of action but we do not agree with the 
argument. Those words did not occur in 
the corresponding section of the old Code, 
and the rulings under that Code which 
have been cited before us are, therefore, in- 
applicable. We are also unable to agree 

if any has affected 
the merits of the case. i 

It is next urged that the plaintiff was 
adjudicated an insolvent during the pend- 
ency ofthe suit, and that the suit could 
not be continued except atthe instance of 
the Receiver, This contention is correct, 
and it will be necessary to ascertain whe- - 
ther the Receiver wishes to continue the 
suit. ‘This will be done by the lower 
Court, to whom we think the case must be 
remanded in view of the fact, which has 
been strongly pressed before us, that the 
trial of the suit has been left in the hands 
of the Commissioners appointed by the 
lower Court. ans 
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. No evidence at all was taken by the 
Court and the records consist of reports 
of various Commissioners, evidence 
taken by themand objections of the 
parties to the reports. The lower Court 
was competent to issue a Commission for 
the examination of the accounts but the 
case is notone which can be decided sole- 
ly on the result of such an examination. 
There are various points in controversy 
which have to be determined by the Court 
‘on evidence, and the Subordinate Judge 
had no powerto make over the whole case 
to the Commissioners and to delegate his 
functions in the matter of taking evidence 
and determining issues to them. In this 
connection we may refer to a case recently 
decided by this Court, namely, Sawan Mal 
v. Raunag Mal (1). There has been no trial 
of the case by the lower Court in the man- 
ner required by law, and there, must, there- 
fore, be are-trial. 

The parties do not live in Kulu and 
we think that it would be more convenient 
if the case were tried at Dharmsala the 
headquarters of the Kangra District, where 
assistance of Counsel can be obtained, than 
in Kulu. We accept the appeal, set aside 
the decree of the lower Court, and direct 
that the suit be re-tried by the Senior Sub- 
ordinate Judge of Dharmsala. The Court- 
fee paid on the memorandum of appeal 
will be refunded and other costs will be 
costs in the case. 

Appeal accepted; 

Z. K. Re-trial ordered. 

y 68 Ind. Oas. 802; 3 L. 209; (1922) A. IR. (L.) 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Crvit REVISION APPLICaTION No, 12 
oF 1924, 
May 8, 1925. 
Present:—Mr. Kennedy, J. C., and 
| Mr. Aston, A. J. C. 
DEOMAL AND aNoTHER—APPLICANTS 
i versus 
KHANOOMAL JOTHMAL—Opponsnts, 
Civil Procedure Code (Act V of 1908), Sch. II, para. 
i7—Arbitration, reference to, during pendency of suit 
— Agreement, whether can be filed —Dispute decided by 
Court —Jurisdiction of arbitrators. 
Waerea dispute is referred to arbitration during 
the pendency of a suit but is subsequently decided by 
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the Court itself, the arbitrator has no jurisdiction to 
proceed with the arbitration and any award made by 
the arbitrator under these circumstances cannot be 
enforced. The only remedy which the aggrieved party 
can havein sucha case is to sue for damages for 
EEL of the contract to abide by the award. [p. 336, 
col. 1. 

Parties to a suit cannot have an agreement to refer 
to arbitration disputes ina pending suit filed under 
para. 17 of Sch. IL to the C. P. C. The mere fact that 
the reference includes certain disputes which are not 
the subject-matter of the suit will not enable the 
parties to have the agreement filed. [p. 336, cols. 1 & 2.] 

Application to revise the judgment of the 
Subordinate Judge, Mehar, dated the TOth 
October 1923, in Suit No. 814 of 1919. 

Mr. Tahilram Maniram, for the Appli- 
cants. 


Mr. Kimatrai Bhojraj, for the Opponents, 


JUDGMENT.—This is an application 
under s. 115 of the C. P. O. for the revision 
of the judgment of the learned Sub-Judge, 
Mehar, dismissing certain objections to an 
award for default and ordering the award 
of the arbitrators to be filed and a decree 
passed in accordance therewith. 

In 1918 the opponent filed a suit against 
applicant in the Court of the learned Sub- 
Judge, Mehar, for the recovery of ornaments 
valued at Rs. 700 and 100 sovereigns. 

On 7th April 1919 the ‘subject-matter of 
the dispute in the suit and another dispute 
relating to the account between the parties 
were referred to arbitration. An applica- 
tion was subsequently made under para. 17, 
Sch. IJ, C. P. O., to file the reference and 
make it a rule of the Court. 

This was granted and the arbitrators 
were ordered to submit their awdrd on 15th 
April 1919. Extensions were granted but ` 
on 20th January 1920 the learned Sub- 
Judge refused to grant any further extension 
and the reference was superseded. 

On the 25th June 1920 the Assistant 
Judge, Sukkur, reversed the decree of the 
l€arned Sub-Judge and granted time to 
the arbitrators to make the award, — 

Against the decision of the Assisvant 
Judge, Sukkur, a revision application was 
"filed in the High Court, 

The learned Sub-Judge,Mehar, mean- 
while proceeded with the suit aud on De- 
cember 21st, 1921, the suit was dismissed. 

On 28th October 1922 the High Court 
contirmed the order of the learned Assistant 
Judge, Sukkur. On the 24th June 1923 the 
arbitrators made an awards Rupees 700 
were awarded to the plaintiffs from defend- 
ant No. 1 on account of the ornamenis 
together with interest at 8 annas per cept, 
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per mensem from 22nd June 1919 until 
recovery. Plaintiff's claim as regards the 
sovereigns was rejected. Rupees 855-15-6 
were awarded to plaintiff from defendant 
No. 1 with reference to the accounts together 
with interest at 8 annas per cent. per 
mensem from 3rd June 1923 until realiza- 
tion. Onthe 23th June 1923 the defendants- 
applicants filed objections in the Court of 
the learned Sub-Judge, Mehar, pointing out, 
inter alia, that the Court had on 21st Decem- 
bér 1919 dismissed the suit relating to the 
ornaments with costs and that the arbitra- 
tors had no authority to adjudicate on that 
dispuie. 

On the 10th October 1923 the learned 
Sub-Judge passed the following order: 

“Plaintiff is present. Defendant is not 
present in person or by Pleader. There is 
no proof. Let the award be filed and the 
decree passed in accordance thereunto.” 

Against this order the defendants have 
appealed. I am of opinion on the facts 
above mentioned that the arbitrators had 
no authority to make the award which 
they did, so far as the matters in the suit 
were concerned after they had been decided 
by the Court. 

The Courts, as Fletcher Moulton Lord 
Justice pointed out in Doleman & Sons v. 
Ossett Corporation (1), will not allow their 
jurisdiction to be ousted. 

There being no order for the stay of 
the suit pending before the learned Sub- 
Judge, Mehar, there was nothing to prevent 
“him from proceeding with the suit and 
when the plaintifis’ claim in respect of 
‘the ornaments and sovereigns was dismiss- 


ed there was nothing left for the arbitrators . 


to décide, so far as these claims were con- 
cerned. 

Even had’ the judgment of the learned 
Sub-Judge been referred and thearbitraters 
passed an award to the effect that it was 
erroneous, and improperly obtained, the 
award could not have had the effect of 
‘annulling the judgment, the only remedy 
“which a party would have against a party 
enforcing thé judgment would be a suit for 
damages for breach of the contract to abide 
by the award; Barry v. Grogan (2). 

But apart from thisa Full Bench of this 
Court in Haji Umar v. Shivaldas (3) has 
held that parties cannot have an agreement 


(1) 4912) 3 K. B. 257; 81 L. J. K.B. 1092; 107 L. T. 
581; 78 J. P. 457; 10 L. G. R. 915. 

{2) (1868) 16 W. R. 727 (Eng) 
- Y8) Sl Ind, Cas, 653; 16 8. L. R. 174, 
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to refer to arbitration disputes in a pending 
suit filed under para. 17 of the Second Sche- 
dule of the O. P.O. It follows that the refer- 
ence itself so far as the disputes involved 
in the pending suit were concerned was 
bad irrespective of the fact that the Court 
decided the disputes before the award was 
made. Other disputes, no doubt, were in- 
cluded in the reference, but if parties can 
not under para. 17 refer disputes in the 
pending suit in order that the jurisdiction 
of the Court may not be ousted and an un- 
seemly race ensue between the Court and 
the arbitrators, it appears to follow that 
such disputes cannot be referred under 
para. 17 in conjunction withother disputes. 

A part of the award, therefore, was upon. 
a matter which was not validly referred 
and the amount of Rs. 700 awarded, in- 
cluded compensation for the incomplete 
well work and the different accounts, there- 
fore, cannot be separated by us. We set 
aside the decree and direct the lower 
Court to remit the award to the arbitrators 
under para. 14 (a), Sch. II, for the elimina- 
tion of matter not referred. No order as to 
costs. 


Z. K. Application allowed, > 


CALCUTTA HIGH COURT. 
APPBAL FROM ORIGINAL DECREE No. 114 
oF 1923. 

November 18, 1924. ; 
Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Mr. Justice Buckland. 
T. D. KUMAR AND BROTHERS—PLAINTIFFS 
—ÅPPELLANTS 


_ versus 
BERUCK axp COMENS—Derenpants 
—RESPONDENTS. 

C.I.E. contract—Duty of vendor—Documents not 
delivered to purchaser—Short delivery—Liability of 
vendor. h 

Under a C.I.F. contract itis the duty of the 
vendor to tenderto the purchaser the documents, 
which inelude the contract of affreightment, the insur- 
ance policy and invoice. Where this is done and there 
is ashortage inthe delivery, the purchaser would 
have his remedy either against the ship or against the 
Insurance Companyas the case might be, but he 
would have no claim for goods which have not been 
landed against the vendor. Where, however, instedd 
of delivering to the purchaser the necessary docu- 
ments undera C.T. F. contract the vendor merely 
gives hima delivery order for specific quantities of 
goods and the specified quantities are not delivered tg 


(89 10. 1925] 
the purchaser, the vendor is-liable to the purchaser in 
respect of the goods which are not landed. [p. 337, col, 
2; p. 338, vol. 2J : i 

~ Appeal against a decree of Mr. Justice 
Pearson, dated the 18th June 1923. 

Messrs. B. K. Ghose and S. N. Sircar, for 
the Appellants. 

_ Messrs. T Ameer Ali and R. C. Baner- 
jee, for the Respondents. 


JUDGMENT: 

Sanderson, C. J.—Thisis an appeal 
by the plaintiffs in the suit against the 
judgment of my learned brother Mr. Justice 
Pearson, which was delivered on the 18th 
of June 1923, and by which he dismissed 
the suit with costs on scale No- 2. 

There were two contracts made between 
the plaintiffs and the defendants with refer- 
ence to steel plates. 

The present dispute relates to the con- 
tract made on the 26th June 1920, whereby 
the plaintiffs bought from the defendants 
about 15 tons of mild steel flats—100 bundles 
{of which the sizes were given) and, 607 
bars, (of which the sizes were given). The 
price was at Rs. 15-8-0 per cwt. C; I. F, Cal- 
cutta per SS. Schieldijk—cash on de- 
livery, which was to be given and taken as 
follows—Cash against shipping documents 
on arrival of the steamer. 

The other contract was made on the same 
day, and it related to mild steel rounds. 
The plaintiffs obtained delivery of the sub- 
ject-matter of that contract, and, there-is no 
claim in this suit in respect thereof. It is 
only necessary to-referto it on account of 
the ‘way in which the delivery was dealt 
with by the parties. 

The steamship arrived in Calcutta on the 
Sth of August 1920. It appears that the 
defendants’ vendors had drawn bills on the 
defendants in respect of these goods.and 
the bills had been discounted by the Mer- 
cantile Bank. The defendants on the 23rd 
July 1920 wrote to the plaintiffs as follows: 

O Nos. 1964, 1965 of 26th June 
1 


M. S. Bars ex. SS. Sehieldijk. 

“We would refer you to our letter ofthe 
fth July handing you copies of our bills 
for material purchased by you under the 
above contracts and we beg to remind you 
that the steamer is due in port about the 
end ofthe month. We trust you are, there- 
fore, making the necessary arrangements 
` for payment to the Mercantile Bank who 
will deliver you relative documents for the 
goods. Failure to do this will probably 
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result in wharfage and other miscellaneous 
charges being incurred for which you-will 
be wholly responsible as per terms of .thé 
above contracts hut we hope you will pre- 
clude any possibility of this by meéting your 
obligation in due time.” i 
On the 2nd-of August the defendants 
wrote again to the plaintiffs stating that.the 
steamship had heen entered atthe Custom 
House and that the plaintiffs in their interests 
should file their papers there without delay. 
The procedure suggested by the defend- 
ants in the letter of the 23rd of July, was 
not strictly in accordance with the terms 
of the contract but nothing turns upon that 
in this appeal, because the plaintiffs took 
no objection to the procedure. 
In respect of these contracts they paid 
Rs. 5,000, on account. They obtained a 
delivery order in respect of the rounds 
given by the Bank and directed to Cox's 
Shipping Agency and by reason of that de- 
livery order, they obtained delivery of the 
steel rounds. h f l 
There was some little delay in the pay- 
ment of the amount due in respect of the 
contract, which is now under discussion. 
On the 2ist of August 1920, however, a sum 
of Rs. 4,711 was paid in respect of the steel’ 
flats to the defendants direct, .so that on or 
about the 2Ist of August the plaintiffs had 
paid allthat was due from them to the 
defendants in respect of these two contracts. 
The contract was aC. I. F. contract as 
Ihave already mentioned.. The rights and 
duties of the parties under C. I. F. con- 
tracts are well-known: and it is. not neces- 
sary for me to mention them in detail, It 
fs sufficient to refer to the case of Madhoram 
Hurdeodas v. G. C. Sett (1), where the late 
Mr. Justice Mookerjee and I re-stated the 
well-known incidents of such a contract. 
Under the contract it was the duty of the 
defendants to tender the doeuments, which 
would include the contract of affreightment, 
insurance policy and invoice to the plaint- 
iffs. That was not done as far as I can 
understand the facts of this case, which 
have nol been too clearly proved, the plaint- 
iffs never got the Bill of Lading in respect 
of this consignment : and, it has not been 
shown that they ever got the Policy of 
Insurance. . ` A 
The profedure which was adopted ap- 
parently with the consent of both parties 
was that the Bank gave a delivery order in 


- (1) 40 Ind. Cas. 383; 45 O. 28; 21 0. W, N, 670: 26 
CG. L. J, 62, 


338 
respect of the steel flats, in the same way 
as was done in respect of the steel rounds, 
directed to Cox's Shipping Agency, and the 
delivery order specified the goods as fol- 
lows, “Ends white 607, Calcutta 100; 707, 
in all.” These figures corresponded with 
the figures mentioned in the contract. 

_ As far as I cah ascertain from the evi- 
dence which is before us the landing of 
these particular goods was finished on or 
&bout the 6th of September 1920. One 
“would have expected that Messrs, Cox’s 
Shipping Agency would have delivered the 
goods, to the plaintiffs, and, I cannot see 
any reason why the plaintiffs should not 
have obtained delivery on payment of such 
charges as Messrs. Cox’s Shipping Agency 
were entitled to make. The defendants had 
received their money; the drafts held by 
the Bank. had been met and the Bank had 
given a delivery order for the delivery of 
these goods. However, delivery was not ob- 
tained by the plaintiffs, and I am entirely 
unable to come to any conclusion upon the 
theagre evidence in this case upon the 
question as to who was really responsible, 
for the delay in the delivery. It may have 
been the plaintiffs or it may have been the 
defendants—I am not able to express any 
opinion upon that question. 

The fact remains that the goods were put 
into the Bonded Warehouse and the Secre- 
tary of the Bonded Warehouse Association 
on the 7th December 1920 signed a warrant 
certifying that the goods in question were 
held inthe Bonded Warehouse. That war- 
vant is dated the 6th of September, which 
I suppose is the date when the goods werg 
put into the warehouse and the certificate 
‘was signed on the 7th of December. The 
certificate was to the effect that the Mer- 
cantile Bank of India Ltd. had” deposited 
the goodsand the certificate apparently was 
sent to the Bank. . 

There is another fact which is material to 
this case. It appears that the warrant was 
endorsed by the Bank to the defendants 
and endorsed by the defendants to the plaint-+ 
iffs on or about the 22nd December, 1921, 
so that more than a year had elapsed since 
«the goods were put into the Bonded Ware- 
house.. When that warrant was endorsed in 
favour of the plaintiffs, it appears thatthe 
Manager of the plaintiffs went and inspect- 
ed the gonds in question.. His evidence 
was that the “goods were not in accordance 
with the contract. In the first place it was 
alleged that they were not of the sizes 
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specified in the contract and the marks were 
not in accordance with the contract and, 
further than that, instead of there being 
something like 15 tons, he said that he saw 
not more than 14 tons. Learned Counsel 
for the appellants has stated in the course 
of his argument thatif the goods had been 
found in December 1921 in accordance 
with the contract the plaintifis would have 
accepted them and, consequently, in my 
judgment, the main question in this case 
is whether the plaintifis. have proved that 
the goods which were carried to Calcutta 
and placed in the Bonded Warehouse were 
not a sufficient compliance with the con- 
tract. i 

As regards the quantity, in my judgment, 
there is really no doubt that there was a 
short delivery of about 198 pieces or bundles, 
It has been agreed that the money equiva- 
lent in respect of the goods short landed 
is Rs. 1,310 and, the first question which 
it is necessary for us to decide, is whether 
the plaintiffs are entitled to recover in res- 
pect of the goods which were short landed. 

It seems to me that if the defendants had 
carried out their undertaking under the 
C. I. F. contract completely the plaintiffs 
would not have had any claim for the goods 
which had not been landed. The reason is 
that if the defendants had delivered the 
necessary documents to the plaintiffs, the 
plaintiffs would have been in receipt of the 
Policy of Insurance, the Bill of Lading and 
the invoice, and ifthere had been a shortage 
in the delivery the plaintiffs would have 
had their remedy either against the ship or 
against the Insurance Company as the case 
might be, 

The contract, however, was not carried out 
in the ordinary way and all that the defend- 
ants gave to the plaintiffs was a delivery 
order addressed to Cox’s Shipping Agency 
for specific quantities of goods and the 
specified quantities were not delivered to 
the plaintifis. Under these circumstances, 
Tam of opinion that the plaintiffs are en- 
titled to succeed in this suit in respect of 
the goods which were not landed: 

Then the only other part of the case 
which requires consideration, in my judg- 
ment, is whether the plaintiffs have proved 
that the goods which were in fact landed 
were notin accordance with the contract, 
The learned Judge has dealt with ‘thia 
matter in a few sentences. He said “The 
complaint that the goods were not accord. 
ing to contract is based on what plaintiff 
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says he found on inspection some 18 months 
| after the ‘goods arrived when he should 
- have taken the shipping documents. As- 
suming it were so, I think his objection 
comes far too late: butin any case I think 
the evidence of the broker Mookerjee may 
-be accepted that he inspected the goods 
while they were being landed and found 
them according to invoice.” My learned 
brother pointed out during the course of 
the argument that the broker Mr. Mooker- 
jee who gave evidence for the defendants 
and the plaintiffs’ manager who gave 
‘evidence for the- plaintiffs were given 
evidence in May 1923, the plaintiffs’ 
manager speaking about the inspection 
-which he had made in December 1921, 
“and the broker Mr. Mookerjee, giving 
evidence of inspection which he had made 
-in September 1920. Neither of these 
‘gentlemen had any note in connection 
-therewith to which he might refer for the 
‘purpose-of refreshing his memory and, 
speaking for myself I am of opinion that 
such evidence is very unsatisfactory in a 
-case of this kind, 
Although Iam not prepared to go so far 
as the learned Judge andto say that I 
accept the evidence of the broker Mr. 
Mookerjee, I am by no means satisfied that 
the plaintiffs have proved beyond reason- 
able doubt that the goods, which were in 
fact landed, were not in accordance with 
“the terms of the contract. Consequently, 
in my judgment, that part of the appeal 
fails. In my opinion, therefore, the appeal 
ought to succeed to the extent that there 
‘should be a decree entered for the plaintiffs 
forthe sum of Rs. 1,310. ; 
. . (After dicussion) 
In this Courf the parties will bear their 
‘own costs and my reason for that conclusion 
-is that the appellants have succeeded as 


‘to a part of the appeal and failed as to thee 


other part. As regards the costs in the 
Court of firs instance we direct that the 
plaintifis do get the general costs of the 
suit and one day's hearing. ` 

Buckland, J.—As we are modifyin 
the judgment and decree of my learned 
brother Mr. Justice Pearson I desire to 
make a few observations, 

The case as it has, now been presented 
to us falls under two heads— that of short 
landing and that of the condition of the 
' goods in respect of marks’ and sizes, A 
considerable amount of argument has been 
.Gjrected to the question of delay, but in 
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the very unsatisfactory state of the evidence 
itisimpossibleto find any clear reason either 
why the appellant did not press the de- 
fendants to deliver the goods or, on the other 
hand, why the defendants were themselves 
not more active in giving delivery and there- 
by discharging their obligations under this 
contract ; for, I should have thought that 
from the point of view of either party it 
would have been to their interest to see, 
that the transaction was terminated. But, 
as I have observed, it is impossible to 
arrive at any clear explanation fore the 
action or inaction of either party 

We are, however, left with a few definite 
facts:—short delivery is based upon docu- 
mentary evidence and in the judgment of 
my learned brother it is stated that the 
plaintiffs made a claim for refund of duty 
on goods short landed and ` received 
Rs. 18-11-0 on that account. Ido not think 
there can be any question, though the 
fact has been disputed in this Court, that 
there was a short delivery to the extent 
of about 198 pieces and to that extent the 
appellants are entitled to some relief. The 
point is not one which my learned brother 
dealt with at the trial and it may be that 
it was not given the same prominence as 
it has been given here. 

The position with regard to the sum 
which we propose to allow appears to me 


to be this: As has been pointed out 
by the learned Chief Justice, the 
original duty of the defendants was 


to deliver the proper documents under a 
C. I. F. contract. That was mot done be- 
cause it appears that the appellants were 
willing to accept a delivery order instead, 
and did so in lieu of the documents which 
otherwise it would have been the duty of 
the defendants to offer them. Had the 
defendants delivered the documents which 
it ordinarily would have? been their duty 
to offer them, the plaintiiis would have 
their claim, as has been pointed out, either 
against the ship or against Insurance Com- 
pany but by accepting the delivery order 
they abandoned their right to proceed 
against other persons for short delivery. In 
consideration, the defendants must be taken 
to have agreed to deliver thefull quantity 
specified andtobe responsible for any 
shortage. That they have not done; and, 
to that extent they ought to pay com- 
pensation to the appellants. That disposes 
ofa portion of the claim. 

As regards the claim based upen goodg 


` B46. 

not being in accordance with the contract 
as regards marks and sizes I agree with 
the observations of my Lord and have 
nothing to add. 


Z. K. Appeal partly allowed ; 


Decree modified. 


< PATNA HIGH COURT. 
Apppai FROM APPELLATE Decree No. 610 
or 1922, 
April 21, 1925. 
Present:—Mr. Justice Kulwant Sabay. 
PALLAKDHARI THAKUR 
AND OTHERS—PLAINTIFFS— APPELLANTS 
versus 
BANKEY THAKUR AND OTHERS— 
DEFENDANTS—RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 184, Sch. 
III, Art. 3--Limitation Act (IX of 1908), s. 8—Occu- 
pancy tenant—Dispossession at instance of landlard— 
Suit to recover possession of holding—Limitation— 
Plea of limitation raised but not pressed in Trial 
Court—Appeal—Appellate Court, whether can enter- 
tain plea. 

Where an occupancy tenant has been ousted from 
his holding and itis found that the landlord had a 
hand in the ouster, a suit by the tenant to recover 
gg of the holding is governed by Art. 3 of 

ch. III tothe Bengal Tenancy Act, and if it is found 
that the ouster tuok place more than two years before 
suit, the suit must be dismissed as barred by time. 
[p. 341, col. 1.) 

Where the question of limitation is raised in the 
written statement of the defendant and an issue is 
framed thereon, even if the issue is not pressed in 
the Trial Couyt, it is open to the defendant to press 
the point in appeal and ifit is shown that the suit 


is barred by time it is the duty of the Appellate Court ° 


to dismiss the suit. [ibid.} 

Appeal from a decision of the Subordinate 
Judge, Muzafferpore, dated the 26th April 
1922, against that of the Munsif, Muzaffer- 
pore, dated the „lith of February 1921. ` 


Messrs. S. M. Mullick and S. N. Ray, for 


‚the Appellants. | 
Messrs. K.P. Jayaswal and Murari Pd, 
for the Respondents. ` 


JUDGMENT.—This is an appen on . 


behalf of the plaintiffs against a decision of 
the Subordinate Judge of Muzaffarpur, dis- 
missing their suit for possession of 7 bighas 
and odd land. The plaintiffs contended 
that they had acquired right of Secupancy 
in the land and that they were dispossessed 
by the defendants in 1326 which ecrrespcnds 
to some time in May or June 1919. Their 
case was that the land in dispute was 
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-present suit for possession. 
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formerly the holding of certain tenants, and 
in execution of rent decrees against these 
tenants, the landlords who are the defend- 
ants second party in these suits sold the 
holding and purchaged the same in execu- 
tion and took possession thereof. On the 
4th of June 1910, the plaintiffs took settle- 
ment of the land in dispute from the second 
party under a kabuliyat in which they de- 
scribed the land as zerait land of the pro- 
prietor and the term of the settlement was 
from Jeth 1317 to Baisakh 1324. They 
alleged that they were settled raiyats of the 
village and, although the settlement was 
fora term of years, yet under the law they 


_acquired aright of occupancy in the land 


and that they were entitled to retain posses- 
sion. Their case was that they were dis- 
possessed in May or June 1919, by the 
landlords, who gave a settlement of the 
land to the defendants first party in the 
year 1326. They accordingly -brought the 
Two sets of 
written statements were filed. One by the 
landlords and the other by the defendants 
first party, who are the new settlement- 
holders from the landlords. The landlords 
in their written statement stated that the 
plaintiffs were not settled vavyats of the 
village and did not acquire any right of 
occupancy in the land. They further alleged 
that the disputed land was settled with the 
plaintiffs -as zerait for a period upto 1324 


-F. S., and that the plaintiffs in accordance 


with the agreement contained in the kabu- 
liyat, gave up possession at the end of 1324 
and the landlords took possession thereof 
in 1325 and settled the lands with: the 
defendants first party. They pleaded limi- 
tation and want of title in the plaintiffs, 
The defendants first party alleged that the 
plaintiffs gave up the land in suit just on 
the expiry of the term of the kabuliyat and 
the defendants took Settlement thereof on 
the batai system from the amlas of the 
landlords and then, in the next year 1326, 
they took nakdi settlement under the 
Aabuliyats. f 

The «learned Munsif framed a large 
number of issues in the suit. Issue No. 2 
was as to whether the plaintiffs’ suit was 
barred by the Law of Limitation. Issue No, 5 
was whether the plaintiffs surrendered the 
disputed land to the defendants second 
party-after the termination ofthe term of 
the kabuliyat; and Issue No. 3 was as to 
whether the plaintiffs were the settled 
raiyats -of the villages and whether they 
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have got any right in the disputed land. 
On the question of surrender the Munsif 
came to a finding that the plaintiffs did not 
surrender the land after the expiry of the 
term of the kabuliyat, but held over and 
were dispossessed by the defendants after 
the decision of a case under s. 145 of tha 
Cr. P. C, which wasin May 1919. On the 
question of status of the plaintiffs the learn- 
ed Munsif-came to the conclusion thatthe 
plaintiffs were settled raiyats of the village 
and as such they acquired a right of occu- 
pancy in the land in suit. On the question 
of limitation the learned Munsif stated that 
the Pieaders had not addressed any argu- 
ment on this question. He accordingly 
decreed the suit. 
< On appeal the learned Subordinate Judge 
has dismissed the suit on the ground of 
limitation. : : 
' Against this decision the present second 
appeal has been filed on beahlf of the plaint- 
iffs and the point taken by the learned 
Vakil for the appellants is that upon the 
findings arrived at, the Court below was 
wrong in holding that the suit was barred 
by limitation. It has also faintly been 
argued that the question of limitation not 
being pressed in the Trial Court the learned 
Subordinate Judge ought not to have allowed 
the defendants to raise the question on ap- 
peal. As regards the last pointitisclear that 
the question was raised in the written state- 
ment and an issue was framed; and even if 
it was not pressed in the Trial Court, it was 
open to the defendants to press that point 
on appeal. Section 3 of the Limitation Act 
and s. 184 of the Bengal Tenancy Act are 
. clear upon the point. . 

On the merits the findings of the learned 
Subordinate Judge, are that there was 
an ouster of the. plaintiffs, that the 
landlords had a hang in the ouster of the 
plaintiffs and that the ouster took place 
more than two yéars before the suit, 
‘Upon those findings the suit was 
clearly barred by the provisions of Art. 3, 
Sch. IIL of the Bengal Tenancy Act. It has, 
-however, been contended by the learned 
Vakil for the appellants that the learned 
Subordinate Judge has come to a finding 
upon.a case different from that made by the 
‘defendants in their written statement. He 
refers to the written statement of tie defend- 
ants second party, who are the landlords, 
where they state that the plaintiffs were in 
possession up to the end of 1324 and that 
land passed into the possession of the land- 
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lords . afterwards. Ue points out that the 
last date of the Fasli year 1324 corresponds 
to the 1st of September 1917, and the pre- 
sent suit was brought oa the Ist of Septem- 
ber 1919 and, therefore, within two years 
fiom the date of the ouster ; and, therefore, 
the suit was not barred by limitation. Now, 
although the defendants second party state 
that the plaintiffs remained in possession up 
to the end of 1324, the evidence given in the 
case was that the plaintiffs remained in pos- 
session up to Baisakh 1324, that is, when the 
term of the lease expired. The defendants 
first party in their written statement have ex- 
pressly stated that the plaintiffs-gave up 
possession immediately after the expiry of 
the term of the kabuliyat and that the de- 
fendants first party took settlement of the 
land thereafter. There was evidence in the 
case at least of three witnesses, namely, the 
defendants’ witnesses Nos, 2, 5 and 6, as 
would appear on a reference to the decision 
of the Trial Court, who stated that the 
Settlement with the defendants first party 
was made in Jeth 1324. There was, there- 
fore, evidence in the case upon which the 
Subordinate Judge could come to a finding 
that the plaintiffs ceased to be in possession 
from Jeth 1324 and the finding of the learn- 
ed Subordinate Judge, on a consideration 
of the entire evidence in the case, that the 
dispossession took place in Jeth 1324, which 
will be more than two years from the date 
of the suit, is a finding which would justify 
the decree made by him. 

It is next contended by the learned Vakil 
for the appellants that when there was no 


* issue raised as to the special limitation 


under Art. 3, Sch. IIL of the Bengal Ten- 
ancy Act, and, as there was no such issue 
raised, the learned. Subordinate Judge 
ought not to have dismissed the suit on a 
eplea of special limitatiow. The issue as 
framed did not specify as to whether the 
plea of limitation was under the Limitation 
Act or under the Bengal Tenancy Act ; but, 
on the face of the pleadings of the parties, 
it is clear that what was intended was plea 
of special limitation underethe Bengal Ten- 
ancy Act, 

Under these circumstances and having 
regard to the findings of the Subordinate 
Judge, I &m of opinion that there are no 
merits in this second appeal andit must be 
dismissed with costs. . 


Z. K. Appeal dismissed. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Cryiu REVISION APPLICATION No, 2 or 1923. 
February 20, 1925. 
Present:—Mr. Kennedy, J. C., and 
Mr. Rupchand Billaram, A. J. O. 
KHUSHIRAM TEJBHANDAS— 

1 APPLICANTS : 
versus 

-© JHALIBAI AND 0THERS—OPPONENTS, 

Guérdians and Wards Act (VIII of 1890), s. 85-— 
Civil Procedure Code (Act V of 1908), ss. 141, LhS—~ 
Money misapplied by guardian—Failure of surety to 
pay—Surety bond, enforcement of—Procedure, 

A surety under the Guardians and Wards Act who 
has: failed to comply with an order of the Court 
directing him to refund sums misapplied by the guar- 
~ dian cannot be proceeded against under the procedure 
laid down ins, 145, read with s. 141, of the C. P. O. 
A regular suit must be instituted against him as pro- 
vided in s. 35 of the Guardians and Wards Act. 
[p. 342, cols. 1 & 2.] 

Per Rupchand, A. J. C.—The ordinary mode of en- 


forcing an obligation under a surety bond is by a guit. ` 


Section 145, C P. C., however, provides for a special 
or summary mode of enforcing a surety bond exe- 
cuted by a surety in a pending suit. It confers 
jurisdiction on the Court to make the surety a party 
to the suit, and to enable the party for whose bene- 
fit the bond was executed to enforce it by the ordi- 
nary process of execution of a decree in substitution 
of the ordinary remedy by a suit.. This section deals 
with something more than a mere mode of trial in 
a pending procseding, and confers a substantive 
right of making a person who is nota party to a pend- 
ing suit, to be madea party to it, and to be amen- 
able to the jurisdiction of the Court in execution 
proceedings. It cannot be extended to apply to en- 
forcement of surety bonds given in favour of the 
Court in proceedings other than suits. [p. 343, col. 1] 


Revision against an order of the District 
Judge, Sukkur, dated the 7th October 1922. 

Mr. Srikishandas H. Lulla, for the Ap- 
plicants. 


Messrs. Tolasing Khushalsing and Dip- 
chand Chandumal, for Opponents Nos. 2 
and 3. < e 


JUDGMENT. 


Kennedy, J. C.—In this case Narain- 
das was appointed by the District Court, 
Sukkur, guardian of the property of a cer- 
tain minor. The applicants entered into 
a bond thatthe guardian would duly per- 
form his duties. The District Court was 
of the opinion that the guardian had fail- 
ed properly to act and had misapplied a 
large part of the minor’s estate. The Dis- 
trict Court, tlferefore, directed a warrant 
to issue for the attachment of the property 
of the sureties inasmuch as the surety 
had failed to comply with an order direct- 
ing him to refund the amount misapplied, 
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The sureties come here seeking to have. the. 
order set aside on revision. -> us 

It may be taken for present purpose that. 
the bond requires that the surety should: 
make good defaleation by the guardian.-The 
bond is not very explicit and the form obvi- 
ously needs revision. : 

The question at presentis whether the 
. procedure laid down in s. 145 of the ©. P. ©. 
is applicable to the case of a surety under 
the Guardians and Wards Act or whether 
the only redress is by way of a suit under 
s. 35 of the Guardians and Wards Act, The 
matter is not free from difficulty but it 
seems on the whole that the sureties in such 
a case do not give a bond for the fulfil- 
ment of any condition “imposed on ‘the 
principal in any. suit or in any proceeding 
consequent thereon” Tt issaid thats. 141 
of the ©, P. O. extends the meaning of 
“suit” so asto cover an order in guardian- 
ship. Thatis trueand it might be that if 
the guardian had agreed in such a pro- 
ceeding on the application of a party to pay 
a defined sum into Court on a particular 
date and the applicant had guaranteed that 
he would do so, and he now failed, s. 145 
would have applied but that is not the 
case here. If that be so then the pro- 
cedure laid down by s. 145 of the C. P. O. is 
inapplicable. . 

What seems to fortify this conclusion is 
the fact that it would not appear possible to 
proceed against the guardian himself. in 
that summary way but under the Guardians 
and Wards Act the guardian can only be 
coerced by fine and inprisonment. It could 
not have been intended that there should 
be a more rigorous proceeding against 
the surety than against the guardian. `’ 

I am, therefore, of the opinion that the 
order of the District. Judge ordering attach- 
ment of the property of the applicants is 
ultra vires. I would set it aside- without 
any order of costs and without prejudice to ` 

‘anything which may be urged on either side 
should the bond be assigned, and sued 
on, which seems to be the only correct re- 
medy. > l 


Rupehand. A. J. C.—I conctir with 
the learned Judicial Commissioner in the 
proposed order. i Gat oe Cae 

Section 141, C. P. C., provides for the 
rules of procedure or practice laid down 
in the Code in regard to -suits being 
followed as far as applicable to civil pro- 
ceedings other than suits, It presupposes 
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a pending proceeding properly insti- 
tuted in a competent -Court having 
jurisdiction to deal with its subject-matter 
and is limited inits operation to the mode 
of trial in such proceedings distinguished 
from the mode in which an alleged right 
‘or obligation may be enforced or challenged 
in a Court of Law. 

The ordinary mode of enforcing an obli- 
gation under a surety bond is by a suit. 

Section 145, 0. P. C., however, provides 
for a special or summary mode of enforcing 
a surety bond executed by a surety in a 
pending suit. It confers jurisdiction on the 
Court tomake the surety a party to the 
suit, and to enable the party for whose bene- 
fit the bond was executed to enforce it by 
the ordinary process of execution of a 
decree in substitution of the ordinary 
remedy by asuit. This section deals with 
something more than a mere mode of trial 
in a pending proceeding, and confers a 
substantive right of making.a person who 
is not a party to apending suit, to be made 
a party to it, and to be amenable to the 
jurisdiction of the Court in execution pro- 
ceedings. It cannot, in my opinion, be, 
therefore, extended to apply to enforcement 
of surety bonds given in favour of the 
Court in proceedings other than suits. In 
a properly constituted suit, it is not the 
Court but the party for whose benefit the 
bond is given, who applies for enforcement 
ofthe bond in execution proceedings. He 
is the dominus litis for the purpose of the 
execution application. He is responsible 
for the conduct of the proceeding, and for its 
expenses, it being carried on entirely for his 
benefit. 

A minor can hardly be said to be a party 
to the guardianship proceedings. Itis diff- 
cult to see how the rules of procedure per- 
taining to execution proceedings taken at 
the instance of a party can be applied for 
the purpose of enforcing a bond executed 
by a surety in favour of the Court in guard- 
janship proceedings or be applied so as to 
enable the Court to issue execution suo 
motu. Section 35 of the Guardians and 
Wards Act provides forthe bond being 
assigned by the Court in favour of a person 
interested in the minor's welfare to enable 
him to enforce it by a regular suit, and it 
would appear-that in the state of the law 
as at present, this would be the only mode 
of enforcing the surety bond. Even as 
against the guardiaa himself who is the 
principal party under the bond it would 
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appear that the remedy of enforcing it by 
attachment andsale of the property of the 
guardian is not by proceeding under the 
Guardians and Wards Act but by a suit filed 
by the assignee, though s. 45 ofthe Guardians 
and Wards Act empowers the Court to 
detain the guardian in prison and impose a 
daily fine on him until he complies with the 
orders of the Court. 

Itis no doubt desirable that the Court 
should have summary jurisdiction to enforce 
surety bonds executed in its favour dn 
guardianship proceedings, but it is for the 
Legislature to confer such jurisdiction, and 
cannot be assumed by virtue of s. 141, C. P. 
(6) 


Z. K. Order set aside. . 


PATNA HIGH COURT. 
Onvit Revision No. 45 or 1925. 
May 21, 1925. 
Present :—Mr. Justice Adami and 
Mr. Justice Kulwant Sahay. 
Babu RAM CHANDER TEWARY 
—PETITIONER 
VeETSUS 
GUDAR POTEDAR AND OTHERS—OPPOSITE 
ARTY, 

Civil Procedure Code (Act V of 1908), s. 75—Mort- 
gage suit—Defence that mortgage-debt had been satis- 
fied out of usufruct—Commission, issue of—Commis- 
sioner, authority of, scope of. ee 
e The defence to a mortgage suit was that the mort- 
gagee had been in possession of a portion of the 
mortgaged property and that the mortgage-debt had 
been satisfied out of the usufruct of the property. 
At the request of the defendant a Commissioner was 
appointed but it was not clear for what purpose the 
commission was issued: : 

dield, that the Trial Court could not delegate all 
its judicial powers to the Commissioner and that 
the utmost that the Commissioner could do was to 
investigate and report on the amount of profits de- 
rived from the mortgaged land during the years in 


suit, but that he would have no power to têke evi- 


dence as to the plaintiff's possession or the extent of 
that possession. [p. 344, col. 1.] . 
Appeal from an order of thè Subordinate 


Judge, Purnea, dated the l6th January 


1925. 
Mr. Janak Kishore, for the Petitioner. 
Messrs. B. N. Mitter and K. L. Moitra, 


for the Opposite Party. . ‘ 
JUDGMENT. | 

Adami, J.—The petitioner instituted 

a suit against the opposite party on the 


Ad 
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basis of a- mortgage-bond dated the 21st 
‘August 1917. The reply of the defence to 
the plaint was that the petitioner had been 
in possession of a portion of the. mortgaged 
property and had satisfied the mortgage 
debt out of the usufruct of the praperty. 
The opposite party defendants asked that 
a Commissioner should be appointed. It -is 
not clear for what purpose the Commissioner 
was to be appointed, for the. writ of com- 
mission is not on the record. 
` “The learned Subordinate Judge ordered 
a commission to issue and appointed a Com- 
missioner. Thereafter the present peti- 
-tioner objected:to the issue of the commis- 
sion before the Subordinate Judge who suc- 
ceeded the Subordinate Judge who had 
directed the commission to issue. The Sab- 
ordinate Judge rejected the petition of the 
petitioner and held that the Commissioner 
should proceed to carry out the commission. 

Before us it is objected that the ques- 
tions to be decided were whether the bond 
was a usufructuary mortgage-bond and 
whether the petitioner had in fact been in 


possession of the property, and it would ` 


seem that the work the Commissioner was 
to do was to inquire as to the possession of 
the petitioner. As I have said before, we 
have not the writ before us and we do not 
know what instructions were issued to the 
Commissioner but Mr. Janak Kishore 
agrees that if the Commissioner merely 
inquires into the amount. of the profits 
from the mortgaged lands there will be no 
objection, to the Commissioner proceed- 
“ing, otherwise the Commissioner would not 
“be empowered to take evidence as to the 
plaintiff's possession or the extent, of that 
possession. 
~ It is clear that the’ lower Court could 
‘not delegate all its judicial powers to the 
Commissionef and that the most that éhe 
Commissioner could do would be to in- 
vestigate and report on the profits arising 
from. the mortgaged lands during the years 
in uit. ; ; 
` With a direction, therefore, that the Com- 
missioners mquiry should be confined to 
this investigation as to the profits from 
the lands, the order of the lower Court will 
be upheld ‘and the Commissioner will be 
directed to, continue his investigation in 
the direction which 1 have stated. 
There wilt be no order for costs. 
Kulwant Sahay, J.—I agree. 
Z K Petition- rejected. 
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ALLAHABAD HIGH COURT. 
Seconp CIVIL APPEAL No. 1684 oF 1923. 
` May 19, 1925. : 
Present:—Mr, Justice Boys and 
Mr. Justice Banerji. _ 
ROSHAN LAL AND ANUTHER— 
PLAINTIFFS— APPELLANTS 
Versus 
-MAHARAJ PRASAD AND oTHERS— 
DEFENDANTS—REsPONLEN'S. i 

Hindu Law — Partition—Presumption—Subsequent 
suit for partition of particular property which is alleg- 
ed to be joint— Burden of poof. 

Where there has been a partition of Hindu joint 
family property the presumption is that the partition 
was complete. If ina subsequent suit for partition it 
is alleged that the property which is the subject of the 
suit was not partitioned at the time when the rest of 
the properties were partitioned and that it has con- 
tinued joint, the burden is on the plaintiff to prove 
that the property is ancestral and is liable to parti- 
tion. [p. 345, col. 1.4 

Kundal Lal v. Shankar Lal, 21 Ind. Cas. 13; 35 A, 
564; 11 A. L. J. 910, distinguished. 


Second appeal from a decree of the Addi- 
tional District Judge, Bareilly, dated the 
3lst August 1923. 

Mr, S. C. Das, for the Appellants, 

Mr. Gulzari Lal, for the Respondents. 


JUDGMENT.—In this case one Shib 
Dayal brought a suit for recovery of amoiety 
of certain properties by partition against his 
uncle Raghubar Dayal’s sons Maharaj Prasad 
and Matru Lal. On Shib Dayal’s death 
were substituted his sons Roshan Lal and 
Mukat Behari Lal. The properties were 
six in number. Ñor the purposes of this 
appeal itis not necessary to specify’ them 


“other than by their numbers 1 to 6. It is 
admitted that about the year 1893 there was 


a partition of the zemindari property. The 
question at issue in this case was, whether 
these other six properties were ancestral 
and, therefore, the plaintiff was entitled to 
a moiety thereof or whether they were, in 
fact, the self-acquired properties of the de- 
fendants or their father Raghubar Dayal. 
After the case had been remanded by the 
lower Appellate Court for a decision as to 
whether the properties were ancestral or 
not, the lower Appellate Court gave the 
plaintiff a decree as regards the properties 
Nos. 3 and 6 holding them to be ancestral 
and dismissed his suit as regards Nos. 1,2, 
4 and 5 on a two-fold grcund that the 
plaintiff had failed to prove that those four 
were ancestral and that the 
defendants had been in possession over 
them within 12 years of the institution of 
the suit., The latter part of this finding we 
A ; 
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consider to be surplusage. In. our opinion, 
it would -have sufficed for the lower Ap- 
pellate Court to have held that the plaintiff 
had failed to prove that they were ancestral 
properties. Certain objections have been 
taken beforé us here as regards the state- 
ment of Matru Lal, son of Raghubar Dayal, 
and a further statement made in Ex. 2. No’ 
objection has been taken in regard to these 
matters in the grounds of appeal but alto- 
gether apart from that we consider that 
their import and effect was purely a ques- 
tion of evidence apd the’ lower A’ppellate 
Court was entitled to give them such weight 
as it thought fit. 

The real question that has gariously been 
` argued before us is that the burden of proof 

was wrongly thrown upon the plaintiff. The 
lower Appellate Court said “the plaintiff has 
failed to prove by any satisfactory evidence 
that the property in suit is the joint an- 
cestral property of the parties.” We think 
that- the lower Appellate Court was right 
in laying the burden on the plaintif. It is 
clear that the allegation that the property 
was ancestral was the only title upon which 
he canie to Court and it was obviously for 
him to prove it. For thecontrary proposi- 
tion we are referred to by the appellants’ 
Counsel to the case of Kundan Lal v. 
Shankar Lal (1). The case there is clearly 
‘distinguishable. It dealt with a case in 
which there had been no partition at all 
between the parties and the simple question 
whether the family being completely joint 
in every way and never having gone 


through a partition of any sort, the pre-, s 


sumption was that any. property held by 
‘an individual member of the family belong- 
ed to the joint, family or not. -We have 
here a totally different proposition. ‘There 
had admittedly been a partition and the 
plaintif was claiming that certain other 
properties were ancestral properties and 
that they had not been partitioned. The 
initial presumption certainly is that where 
there has been a partition it is complete 
and itis certainly clear here that it was 
for the plaintiff to prove his title. He failed 
to do that and wethink that his suit was 
rightly dismissed as regards the four pro- 
erties in regard to which he failed. 

The result ‘is that this appeal fails and 
is dismissed with costs including in this 
Court fees on the higher scale. 

Z. K. Appeal dismissed.. 

- (D 2L Ind. Cas. 13; 35 A. 564; 1L A. L. J. 910, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT.. -` : 
“First Civit AppeaL No. 15-B or 1924. : 
January 20, 1925. Secu tye 
` Present :—Mr. Baker, J. C., and are 
Mr. Prideaux, AJ. O” Ke: 
GANPATI—DEFENDANT — APPELLANT a 
Versus si 
Musammat SA LU—Prarwrire— 
` RESPONDENT. 

Hindu Law—Adoption—Widew succeeding to sën 
who has left widow, whether can adopi—Lex doci. in 
Berar. —Mitakshara and Mayukha, priority bet ween— 
Inheritance—Father’ s sister versus father's sister 3 
son. 

Where a Hindu dies leaving a widow and a son and 
that son subsequently dies leaving anatural born or 
adopted son or leaving no son but his own widow to 
continue the line by means of adoption, the power cf 
the former widow to make an adoption is extinguished 
and can never afterwards he revived. Where, there- 
fore, on the re-marriage of the son's widow the father's 
widow succeeds to the estate of her son, she has np 
power to make an adoption. Lp. “346, col. 19 

In Berar the Mitakshara is paramount ° aiid: the 
Mayukha is of secondary consideration, being only 
relied upon where the: Mitakshara is silent or doubtful, 
[p 347, col 1.) 

The | *Mitakshara is silent as to the priority between 
a father's sister and a father’s sister's son, but under the 
Mayukha the former is to be preferred to the latter. 
Therefore, in Berar a father’s sister isa preferential 
heir over the father's sister's son. [p 346, col, 2.] : 

“Case-law discussed. 

Appeal against a decree of the ‘Sub: 
ordinate Judge, Buldana, dated the I7th 
December 1923, in Civil Suit No. 160 ‘of 

1922. 

Mr. M. B. Niyogi, for’ the Appellant. 

Sir B. K. Bose and Messrs: V. Bose, A. V. 
Khare and W. B. Penahan efor the Re- 


spondent. 


JUDGMENT. 
points of Hindu Law 

Jt arises out of a ‘suit by the- respondent 
Musammat Salu, claiming to be the’ next 
ereversioner, for a declaratidn that Musammat 
Kasai had no authority to adopt the minor 
Ganpati. 

The genealogy is given in the judgment, 
The essential points ir rit are that T akirjihad 
three daughters including the plaintiff Salu 
and ason Kadtu, Kasai, who died: during 
the pendency of the appeal, was widow 
of Kadtu.- Kadtu’s son Laxman predeceas- 
ed Kasai his mother. He died in 1918 
and his Widow Anandi re-mairiéd in, 1914, 
Kasai then succeeded to his property. She ' 
adopted Ganpati, “and thee plaintiff Salu, 

who is: paternal aunt of Laxman, being 
the sister of - his father Kadtu, brought 
this suit for a declaration that. Kasai. ‘had 


appeal raises two 
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no right to adopt, The First Court decided 
in her favour and the adopted son through 
his next friend appeals against the decree 
on the ground that Salu is not the next 
reversioner, as her sister's sons are to be 
preferred to her and that the adoption is 
valid. : 

With regard to the validity of the adop- 
tion there is little to be said. The learn- 
ed Pleader for the appellant admits that 
there is no reported’ case similar to the 
present, where the mother did not succeed 
directly to her son, but succeeded after 
the marriage of his: widow. He refers to 
the following cases :— 

Gavdappa v. Girimallappa (1), Venkappa 
Bapu v. Jivaji Krishna (2), and Anjirabai 
Gulabrao v. Pandurang Balkrishna (3). 

These are all cases where the widow suc- 
ceeded directly to her son, who left no 
widow or issue, and do not apply. The re- 
maining cases quoted have no application. 
The law applicable is laid down in 
Ramkrishna v. Shamrao (4), viz., that where 
a Hindu dies, leaving a widow and son, 
and that son himself dies leaving a natural 
born or adopted son or leaving no gon but 
his own widow to continue the line by means 
of adoption, the power of the former widow 
is extinguished and can never afterwards 
be revived. This was followed in Datto 
Govind v. Pandurang Vinayak (5) and in 
Yeknath Narayan v. Laxmibai (6) and was 
approved by: the Privy Council in Madana 
Mohana Ananga Bheema Deo v. Purusho- 
thama Ananga Bheema Deo (7). 

It is clear, therefore, that Laxman having * 
left a widow who could have adopted, 
Kasai the mother had no power to do so on 
her succession to the estate on the re-mar- 
riage of her son's widow. 

The other question presents more diffi- 
culty. , l ? 

Plaintiff is the paternal aunt (father’s 
sister) of Laxman. She has sisters who have 
sons and it is contended that the sisters’ sons 
are the nearer reversioners in preference 
G 19 B. 331; 10 Id. Dec. (N. 8.) 224. 

Bhat TAE 
. Vas. A > ; ” 
asah A. L R. (B.) 441. S RE E 

2 26 B. 526; 4 Bom. L. R. 315. 

(it ind. Ois. LT aT’ E SA MB ; 
ab) A; R 3 M7. » 31; om. L. R. 838; 

. Cas. ; 41 M. 85 É : : 
138:5 P. L. W. 179; 8 L. v ATU DY Tian: 
(1918) M W. N. 621; 24 M. L. T. 231; 28 O.D. J. 403: 


20 Bom. L. R. 1041; 23 ©. W. N. 177. ; 
Tan ; 23 Q. W. N. 177; 45 LA. 156 
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to her. It is argued that the paternal 
aunt is not specifically mentioned in the 
Mayukha. In Saguna v. Sadashiv Pandu 
(8) she was held to be a bandhu. This was ` 
followed in Madho v. Janki (9). 

It is contended that she is excluded by 
her sisters' sons on the ground that a male 
bandhu is entitled tosucceed in preference 
to a female even though the latter is nearer 
in degree, This was held in Balkrishna 
Bhimaji v. Ramkrishna Gangadhar (10), 
and Girimallappa Channappa v. Kenchava 
San-Yellappa (11). This latter case was 
upheld on appeal by the Privy Council in 
Kenchava v. Girimalappa (12): At page 785* 
their Lordships say: “The principle that 
among bandhus the male is. entitled to 
preference over the female—even though 
the latter is nearer in degree—was accepted 
as being law for the Bombay Presidency as 
much as forthe Madras Presidency; and 
preference was given to a mother’s sister's 
son over a brother’s daughter.” At page 
786* they say that there is no case in the 
Bombay Presidency which decides that some 
preference is not to be given to male bandhus 
over female, and there is no doubt that 
throughout the rest of India preference 
for the male would be certain.. l l 

It would, therefore, appear that if the 
father's sister is a bandhu, her sister's sons, 
who are also bandhus, would be given 
preference over her on account of their sex. 

It is, however, contended on behalf of the 
respondent that the father’s sister is a 
gotraja-sapinda and so excludes bandhus. 
This is based on Vijiarangam v. Lakshu- 
man (13) and itis contended that this has 
never beenchallenged. The learned Coun- 
sel for the respondent ‘also refers to 
Dattatraya Bhimrao v. Gangabai (14). . 

It is contended that in Balkrishna 
Bhimaji v. Ramkrishna Gangadhar (10) the 
dispute was between a female bandhu 
claiming through the male line and a 
male bandhu claiming through the female 
line, whilein Kenchata v. Girimalappa 
(12) both were of the same degree. . 


8) 26 B. 710; 4 Bom. L. R. 527. 

9) 36 Ind. Cas. 514; 12 N. L. R. 148. 

(10) 59 Ind. Cas. 771; 45 B. 353: 22 Bom. L. R. 1442, 

(11) 61 Ind. Cas. 294; 45 B. 768; 23 Bom. L. R. 213. 

(12) 82 Ind. Cas. 966; 26 Bom L. R. 779; (1924) A. I. 
R. (P. O.) 209; 20 L. W. 417; 47M. L. J. 401; (1924) M. 
W. N. 719; 48 B. 569; 22 A. L. J. 962; 40 C. L. J. 447; 
35 M. L. T. 241; 51 I. A. 368; 29 C. W.N. 271 (P. €). 

(13)8 B. H. O. R. O. O. J. 244 at p. 261. 

(14) 77 Ind. Cas. 17; 46 B. 541 at p. 551; 24 Bom. L, 
R. 69; (1922) A. I. R. (BJ) 321. - 


*Pages of 26 Bom. L, R.~ [Ed] 
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It is to be observed that the cases above 
quoted all refer to bandhus. In Saguna v. 
Sadashiv Pandu (8) supra, Jenkins, C. J., did 
not dissent from the view of Mr. Justice 
West in Vijiarangam v. Lakshuman (18) that 
the paternal aunt is a gotraja-sapinda. He 
held that it was unnecessary to consider 
whether under the Mitakshara, as interpreted 
in Bombay, the paternal aunt is to beconsider- 
ed as a sagotra or as a bhinnagotra-sapinda; 
it is enough to say that she isnot more re- 
mote than a bandhu. We have not .been 
referred toany decision of the Bombay 
High Court in which Mr. Justice West's 
view has been overruled. That view is 
based on the Mayukha. . 

In Mulla's Hindh Law, 4th Edition, page 
74, it isstated that while according to 
Mayukha‘the father's sister is a gotraja- 
sapinda, it is not settled whether under the 
Mitakshara, as interpreted inthe Bombay 
Presidency, she is gotraja-sapinda or a 
bandhu. é 

It was very recently held by a Full Bench, 
of which we were both members, in Narain 
v. Tulsiram (15), that in Berar, following 
the Bombay Deccan, the Mitakshara is 
paramount and the Mayukha is of secondary 
consideration, being only relied upon 
where the Mitakshara is silent or doubtful. 

Admittedly the Mitakshara is silent on 
the point with which we are now concerned, 

In thése circumstances we do not think 
there are sufficient grounds for differing 
from the view of the lower Court and the 
appeal will be dismissed with costs. 

Z, K. Appeal dismissed. 

(15) 87 Ind. Cas. 979. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 255 
oF 1923. 

November 26, 1924. 
Present:—Mr. Justice Suhrawardy 

and Mr. Justice Cuming. 
PANCHKARI MAJUMDAR—JUDGMENT- 
DEBTOR— APPELLANT 
VETSUS 

GIRIDHARIMA L MOHESRI—DECREE- 

i HOLDER— RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 18, 44— 
Foreign decree, execution of —Executing Court, whether 
can refuse to execute decree on ground of want of 
qurisdiction. 
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The provisions of s,13 of the C. P, C, are applic- 
able to decrees that are transferred to British Courts 
for execution under the provisions of s. 44 of the 
Code and itis open to an Executing Oourt to whom a 
decree has been sent for execution under the pro- 
visions of s. 44 torefuse execution on the grcund 
that the Court that paased the decree had no juris- 
diction to pass it. [p. 348, col. 1.] 


Appeal against an order of the Of- 
ciating Subordinate Judge, Jalpaiguri, 
dated the 23rd February 123, affirming 
that of the Munsif, First Court, Jalpaiguri, 
dated the 28th June 19292. ` 
À Babu Hemendra Nath Bose, for the Appel- 

- lant. 

Babu Atul Chandra Gupta, for the Re- 

spondent. 


JUDGMENT, —This appeal raises a 
question of some importance which in go 
far as this Court is concerned is one of 
firet impression, 

The opposite party the respondent in 
this appeal obtaineda decree against the 
appellant in the Mekliganj Court which is 
within the Native State of Cooch Behar. 
The decree was obtained ex parte. The 
judgment-debtor, the appellant, is a British 
subject residing at Jalpaiguri. The re- 
spondent had the decree transferred to 
Jalpaiguri for execution. The judgment- 
debtor the present appellant objected to the 
execution of the decree unders.13 of the 
C. P. 0. on the ground that the decree had 
been obtained by fraud and also that the 
Cooch Behar Court had no jurisdiction 
over him. The First Court decided the 
case in favour of the respondent for 
veasons that it is not necessary to 
recapitulate. The appellant appealed to 
the District Court. That Court held relying 
on the authority of a case of Veeraraghava 
Aiyar v. Muga Seit (1) that the Exe- 
cuting Court could not go into the question 
of the jurisdiction of the Court which 
passed the decree when the ‘decree was one 
to which the provisions of s. 44 applied. On 
this finding he dismissed the appeal. 

“ The judgment-debtor has appealed to this 
Court. He contends that the case relied on 
by the respondent which wasa decision of 
a Single Judge of the Madras High Court 
has been expressly overruled by a Full 
Bench of that Court: Veeraraghava Aiyar 
v. Muga Seit (2) and is, therefore, no autho- 
rity. In further support of the view that 


„g 20 Ind. Cas. 704; (1913) M, W. N. 605; 14 M. L. T. 


(2) 26 Ind. Clas, 287; 39 M. 24; 16 M. L. T., 479: 97 M 
L. J. 535; LL. W. 887; (1915) M, W. N. 162, 7 : 
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he would ask the“ “Court to adop he relies 
‘on-the case of Ji ivappa Tammappa v. Jeerji 
‘Murgeappa (3).- 

We think that the appeal must be allow- 
‘ed. :In the Madras Full Bench case it was 
‘held that itt was open to the Execut- 
‘jag Court to whom a decree had been 
sent for execution under the provisions 
of s:-44.to refuse. execution on the ground 
‘that the Court . that passed the decree 
had no jurisdiction todo so. Wallis, ©. J., 
in disposing of the-case remarked: “Tagree 
„generally with the- judgment of Sundara 
Ayyar, J., that s. 44 has not the effect con- 


tended. for, and that a British Court ought 


not to execute a decree of the Cochin Court 
passed without jurisdiction. That judg- 
mént is a judgment of foreign Court 
within the meaning of s. 13, C. P. C., and it 
-would, in my opinion, require much plainer 
words than are to be found in s. 44 to show 
‘that it-was the intention of the Legislature 
‘that decree of foreign Courts to which s. 44 
‘applies should be enforced in British Courts 
‘without regard: to the provisions of that 
“gection.: Fall effect may be given to- that 
“séction by. holding that it was merely in- 
“tended to alter’ the procedure by which such 
foreign ‘judgments can have effect given to 
“in British India. This was decided more 
“than twenty years ago by Farran, J., in-Haji 
“Musa Haji Ahmad v. ‘Purmanand Nursey (4) 


~whi¢h: apparently has not been questioned _ 


“in our Courts until the present case and 
was known to the Legislature when the pro- 
-visions of.the last Code were revised and the 
“present Code was enacted.” Seshagiri Ayyar, 
dJ. states that in his opinion s. 44 of the ©. 
P. ‘O: is subject to the same limitations as 
~are contained in s. 13 regarding foreign 
~ judgments.’ 

“The same view has been taken by the 
“Bombay Higk Courtin the case of Jivappa 
“Tammappa v. Jeerji Murgeappa (3), a case 
-practically on all fours, with the present 
! base. We see no reason to differ from 
these two decisions and we may adopt the 

*yeasoning of the learned ‘Judges in thosé 
decisions asour own. We are, therefore, 
-of opinion that, the provisions of s. 13 of the 
-© P. C. apply to decrees that are transferred 
tto: British Courts for execution under the 
`. provisions of's 44, It was, therefore, open to 
- the lower Appellate Conrt to have gone into 
- the question.whether the decree was passed 
„without jurisdiction. In this view of. the 


_(3) 36 Ind. Cas. 363; 40 B. 551; 18 Bom. L R. 
4) 15 B. 216; 8 Ind. ‘Dec. (KAD) 146. 
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case it would have been necessary to have 
sent the case back to the lower Appellate . 
Court to decide whether the decree was 


“made without jurisdiction or was obtained 


by fraud. But the learned Vakil who has 
appeared for the respondent states that if 
our decision-is against him on the question 
whether the Executing Court could go into 
the question of the jurisdiction of the 
-Court to pass the decree then there is no 
‘necessity to send the case back to the lower 
-Court for.on the facts found by the lower 


- Courts and on the authority of the decision 


.of the Judicial Committee of the Privy 
Council in Gurdyal Singh v. Raja of Farid- 
‘kot (5), the decree that he seeks to execute is 
a nullity. 

. The appeal, therefore, succeeds and it 
must be held that there is no decree that 
the Executing Court can execute. The 
application for execution must, therefore, be 
rejected, 

The appellant is entitled to lis costs inall 
Courts. Hearing-fee one gold mohur 


Bek. “Appeal allowed. ` 
_ (5) 22 0. 222 1 LA. 171; 4 M. L. J. 267; 6 Sur. P. ©, 
`J. 503; 112 P. He 894; (1891) A. ©. 670; 11. 340; 11 
‘Ind. Dec. (N. 8.) 149 (P. O.) ; 





OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
First Crvit APPRAL No, 12 or 1924. 
May 14, 1925. ` 
Present :—Mr. Dalal, J. C., and 
Mr. Gokaran Nath Misra, A.J. C. 
BIBI BATUL—DEFENDANT—ÅPPELLANT 
versus 


DEBI PRASAD— PLAINTIFF— RESPONDENT. 

Contract Act (IX of 1872), s. 16—Undue influence, 
what amounts to—Mortgage—Indebtedness to brother 
of mortgagee, ejfect of-—Interest, high rate of, when 
can-be reduced—Principles applicable. . 

Questions arising in India as to undue influence and 

unconscionable bargains and dealings with expectant 
heirs must be decided onthe provisions of the Con- 
tract Act, and these alone. The principles on which 
the English Courts of Equity deal with similar 
8 are entirely inapplicable to India. [p. 349, 
co) 
- ‘Balla-Mal v. Ahad Shah, 48 Ind. Cas. 1; 16 A. Iz J. 
905; 35 M. L. J. 614;- 124 P. R. 1918; 23 C. W. N. 233; 
25 M. L. T. 55; 180 P. W. R. 1918; 29 Œ. L. J. 165: 1 U” 
P. L. R. (P. G.) 25; 21 Bom. L. R. 558 (P. 0.), fol- 
lowed. 

Apart from any question of undue influence or 


- fraud a Court has no power to reduce the contracted 
“rate of interest solely on the ground that it is exces- 


sive. [p. 349, cols. 1 & 2.) 


[86-1. O: 1985] 
~ Bibi-Batul v. Kedar Nath, 88 Ind. Cas. 810; 12 O. D. 
J. 372; (1925) A. I. R. (0.)462, Chhannu Lal v. Musam- 
mat Raj Kuar, 43 Ind.Cas. 295; 20 O. C. 318 and Fazal 
zim v. Girdhari Lal, 69 Ind. Cas. 657; 9 O. L. J. 442, 
followed. f É 
` A party to a contract cannot avoid it on the ground 
of undue influence unless he proves that the other 
party yas in a position to dominate’ his will. [p. 349, 
col. 2. 
The fact that a mortgagor was, at the timo of 
executing the mortgage, indebted to the brother of the 
‘mortgagee does not prove that the mortgagee was ina 
position to dominate the will of the mortgagor. [ibid.] 


Appeal from a decree of the Subor- 


- dinate Judge, Sultanpur, dated the 12th 
November 1923. . 


Mr. Ganpat Sahai Varma, for the Appel- 


. lant. 


Mr. M. Wasim for Mr, A. P. Sen, for the 
Respondent. , 


JUDGMENT.-—This is another suit 
for sale by another plaintiff Debi Prasad 
under the same circumstances as are men- 
tioned in Appeal No, 11 of 1924 [Bibi Batul 
y. Kedar Nath (1)] decided to-day by this 
Bench. 

We have already given our reasons in 
that judgment for holding that the lady 
defendant, Musammat Bibi Batul, understood 
the contents of the power-of-attorney exe- 
cuted by her in favour of her son and 
fully realised the effect of her action. Wé 
have also held that ‘Zakir Husain was 
- entitled to mortgage the lady's property 
for her benefit. : oa 
The only question which: remains for 
- decision here is of interest. The mortgage- 

deed in suit allows extortionate interest at 
Rs. 2-8-0 per cent. per mensem with six 
monthly rests, and a sum of Rs. 300 borrow- 
ed on 29th December 1908 had swollen to 


the enormous proportion of Rs. 10,447-1-0: 


at the time ofthe institution of the suit 
, on 23rd December 1921. We regret that 
as the law stands at present we are unable 
to grant the defendant-appellant any 
relief. In Chhannu Lal v. Raj Kuar (2), 
a learned Judge of this Court held that 


more excessive rate of interest did not- 


entitle this Court to grant relief to a person 
who had contracted to paythat rate. In 
Fazal Azim v. Girdhari Lal (3), another 
Judge of this Court laid down that a Court 
had no power to reduce the -contracted 
rate of interest solely on the ground that 


a pi Ind, Cas. 810; 12 O. L.J: 372; (1995) A. È R. 
R ] 


(2) 43 Ind. Cas, 295; 20 O. C.-318. 
< (3) 69 Ind. Gas, 657; 9 O. L. J. 442. 
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it was excessive, apart from any ‘question 
of undue influence or fraud. ‘The’ last 
ruling is supported by a Privy Council 
decision not mentioned there. That deci- 
sion is Balla Malv. Ahad Shah (4). Their 
Lordships held that questions as to undue 
influence and unconscidnable bargain and 
dealings with expectant heirs must be 
decided on. the provisions of the Indian 
Contract Act, and these alone, and that 
the principles on which the English Courts 
of Equity deal with similar questions dre 
entirely inapplicable. On the same princi- 
ples was founded . another judgment of 
their Lordships of the Privy Council in 
Raghunath Prasad v. Sarju Prasad (5). 

In the grounds of appeal to this Court 
no question of undue influence was raised, 
The grounds dealing with the question. of 
interest are Nos. 6 and.7 where it is mere- 
ly ‘alleged that the stipulated interest was 
hard, extortionate and unconscionable and 
that the plaintiff was not entitled to te- 
cover the entire amount thereof. Looking 
into the facts also, there is: no cause to 
hold that undue influence was exercised 
by the plaintiff on Zakir Husain. It was 
pointedoutin the rulingof the Privy Council 
quoted above from 51 Indian Appeals 
[Raghunath Prasad v. Surja Prasad (5)] that 
a party to a contract cannot avoid it on the 
ground of undue . influence’ unless -he 
proves that the other party was in-a 
‘dominate his will. No 
such position is made out here, In fact 
the allegation in para. 16 of the written 
staternent was vague and Zakir Husain 
Hiniself . did not enter the witness-box, 
Undueinfiuence was alleged in that para. 
but no detail thereof was. given. > The 
only fact mentioned was that Zakir Husain 
was at the time of the mortgage indebted 
topne Behari Lal brother of fhe mortgagee. 
This did not put the mortgagee in a.posi- 
tion to dominate the will of Zakir Husain. 
We hold that the appellant must pay the 
entire interest. a a, 

. Having regard, however, to the extortion- 
ate nature of the rate of interest we refuse ` 
io grant future interest and, direct. that 

(4) 48 Ind. Cas. 1; 16 A. L. J. 905; 35M. L. 3. 614; 
124 P. R. 1918; 23 C. W. N. 233; 25 M. TT, 55; 180 P. . 
W.R. 1918: 29 ©. L. J. 165; 1 U. P. L. R. (P. 0.) 25;'21 
Bom ‘L. R. 558 (P. C.) i : | 
: (5)-82 Ind. Cas. 817; 51 ILA. 101; (1924) A. LR. 
(P. 0.),60; 5 P. L. T. 72; 22 A, L. J. 105; 2 P: L. R.B7; 
19 L. W. 470; 34M. L. T.57; 46M. L. J. 610; 3 Pat. 
279; 26 Bom. L. R. 595; 28 O. W N. 834, 110. L J. 
122: (1924) M. W. N. 638; L. R. 5 A. (P. G.) 206; 10 ©, 
& A. L. R. 1895; 1 O. W. N. 210 (P, O.) s 
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parties shall bear their own costs of both 
the Courts. The decree of the lower Court 
shall be amended so far. A note shall be 
made that the plaintiff has undertaken to 
putup the villages for auction one by one 
and not all together. The appeal is other- 
wise dismissed. - 


Z. K. Decree modified. 


- ALLAHABAD HIGH COURT. 
-. Orvin Reviston No. 65 or 1924. 
May 4, 1925. 
Present:—Mr. Justice Sulaiman and 
4 Mr. Justice Daniels. 
GANESH PRASAD—Appricant 


VETSUS 
BHAGELU RAM agp OTHERS— 

‘ OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), ss. 141, 151, 
0. IX, rr. 8, 9—Dismissal of suit for default—Appli- 
cation for restoration, dismissal of, for default—Appli- 
cation, whether can be restored—J urisdiction—Inherent 
power of Court. i 

A Court has jurisdiction on good cause shown to 
restore an application for setting aside a dismissal for 
default or an ex parte decree, which application has 

-itself been dismissed for default. Such jurisdiction 
can be exercised either by virtue of the provision con- 
tained in r. 9 of O. IX of the C. P. O., read with s. 141 
of the Code or by virtue of the inherent powers of the 
Court conferred upon it by s. 151 of the Code. [p. 351, 
cols. 1 & 2.] 

Kallu v. Nadir Baksh, 64 Ind. Cas. 527; 19 A. L. J. 
907; (1922) A. I. R. (A) 441, Pitambar Lal v. Dodee 
Singh, 78 Ind. Cas. 358; 22 A.L. J. 191; 46 A. 319; 
(1924) A. I. R. (A.) 503; L. R. 5 A. 226 Oiv., Jamna v. 
Ramraji, 74 Ind. Oas. 380; 9 O. L. J. 627; 9 O. & A. L. 
R. (O ) 32; (1923) A. L R. (O.) 146, Bepin Behari Saha 
v. Abdul Barik, 35 Ind. Cas. 613; 44 0.950; 24 O. L. 
J. 446; 210. W. N. 30 and Abdul Rahman Shah v. 

. Shahana, 58 Ind. Cas. 748; 1 L. 339; 82 P. W. R. 1920; 
1 L. L. J. 188, referred to. d 


Civil revision from an order of the 
Munsif, Azamgarh, dated the 12th of Janu- 
ary 1924. ` ; 

Mr. P. L. Banerji, for the Applicant.e 

Mr. N. P. Asthana, for the Opposite 


- Parties, 
JUDGMENT. 

Daniels, J.—This is an application jn 
revision against an order restoring an ap- 
plication for restoration dismissed for de- 
fault. I need express no opinion as to 
whether a revision lies, because we con- 


- , sider that in any case the application 


. fails on the merits, but I may note that 
in Kallu v. Nadir Baksh (1), a Bench of 
this Court held that no revision lay against 


(1) 64 Ind, Oas, 527} 19 A. L. J. 907; (1922) A. I. R. 
(a) 441, 
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an order restoring the case, because the 
order was not a final order. | 

The suit had been dismissed for default, 
The plaintiffs applied to have it restored. 
That application was also dismissed for de- 
fault. They then presented an application 
to the effect that they had been prevented 
from attending on the date fixed, and asked 
for their restoration application to be re- 
stored. It was restored on payment of 
Rs. 5 costs to the opposite party. The de- 
fendant in revision’ contends that if such 
an application has been dismissed ex parte 
more than thirty days.after the date of the’ 
decree, the plaintiffs are left without a 
remedy. He relies on the decision in 
Pitambar Lal v. Dodee Singh (2), I notice 
that in the case felied on though the 
learned Judges held that O. IX,r.9, did 
not apply they nevertheless refused: to 
interfere. In Oudh I have followed the 
view, which is also taken by the Calcutta 
and Punjab High Courts, that O. IX 
read with s. 141, C. P. ©. can be applied to 
these proceedings. I may refer to the fol- 
lowing authorities:— 

Jamna v, Ramraji (3), Bepin Behari Saha 
v, Abdul Barik (4) and Abdul Rahman 
Shah v. Shahana (5). 

There may be special reasons why O. IX 
should be held inapplicable to exeéution 
proceedings, but I can see none for not 
applying to a proceeding of this kind. The 
question of appeal is not to my mind an 
objection. If ©. IX does not apply, 
then,as Pitambar Lalv. Dodee Singh (2) 
and the judgment which it follows show, 
the Courts have great difficulty in devising 


“a suitable remedy. Section 151 provides 


an emergency power which it ought not to 
be necessary to resort to in a class of cases 
which are of every day occurrence as these 
are. But even if O. IX, r. 9 does not apply, 
I am not prepared to hold that, ifa party 
prosecuting a restoration application is 
genuinely prevented from appearing, he is 
left without resource. To hold this might 
be to work great injustice. A man might, 
for instance, accidentally break his leg on 
the way to Court. If the view contended 
for by the applicant is correct, this acci- 

(2) 78 Ind. Cas. 358; 22 A. L. J. 191; 46 A. 319; (1924) 
A. I R. (A.) 503; L. R. 5 A. 226 Civ. 

(3) 74 Ind. Cas. 380; 9 O. L. J. 6271590. & A. L. R. 
(O.) 32; (1923) A. I. R. (O.) 146. 
(4) ae Cas. 613; 44- 0. 950; 24 O. L, J. 446; 21 0, 


= 


W. N. 30. 
.(5) 58 Ind, Cas, 748; 1 L. 339; 82 P, W., R. 1920; 11, 
L, J. 188, 
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dent would lead to his suit remaining ir- 
revocably dismissed. The attention of the 
learned Judges who decided Pitambar Lal 
v. Dodee Singh (2) was not directed to s. 151, 
©. P. C. Ifthere is no other remedy we 
think that, that section will apply in a case 
such as this. 

We.-accordingly refuse to interfere and 
reject this application with costs includ- 
ing fees on the higher scale. 

Sulaiman, J.—I concur.in the pro- 
posed order. I would only like toadd a 
few words with regard to the cases which 
have been cited before us. In the case of 
Bipin Behari Saha v. Abdul Barik (4), the 
learned Judges of the Calcutta High Court 
considered that a second application for re- 
storation of a case dismissed for default 
could be treated asan original application 
for setting aside the dismissal. If the de- 
cision merely meant that such an ap- 
plication for setting aside a dismissal 
can be filed regardless of the fact that 
a previous application has been dis- 
missed, then all that I would say is that 
that point doesnot arise. before us. If, 
however, it was intended to be laid down 
that an application for the restoration of 
an application for setting aside the dis- 
missal does for dll purposes come under O. 
IX, then it would be difficult to accept that 
view, for that may give the person whose 
application is dismissed a right of appeal 
under O. XLII, which is not expressly 
provided. In the case of Chandra bahai v. 
Durga Prasad (6) I have held that no such 
‘appeal lies. The Patna High Court in the 
cass of Ramgulam Singh v. Sheo Deonarain 
Singh (7) held that an application for re- 
storation of an application under O. IX 
for setting aside an ex parte decree, which 
had been dismissed, fur default, did not 
lie under that Order. That view is correct, 
Bat when the learned Judges go on to 
say that the only remedy open to the ag- 
grieved party was to appeal against the 
original order made under O. IX, it is 
difficult to accept that view, for it seems to 
me that there wouli bea remedy by ap- 
plying to the Court to invoke its inherent 
jurisdiction to set aside the dismissal of 
that application. Section 151,C. P. C., was 
not considered by those learned Judges. 
I fail to see why a Court cannot on good 
cause shown restore an application for set- 

(6) 79 Ind. Cas. 323; 22 A. L. J. 427; 46 A. 538; (1924) 


ALL R. (A. 682; L. R. 5 A. 331 Civ. 
(7) 51 Ind, Cas, 152; 4 P. L. J, 287, 
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ting aside a dismissal for default or an ex 
parte decree, which application itself has 
been dismissed for default. Inthe case of 
Pitambar Lal v. Dodee Singh (2), it was con- 
ceded that O IX,r. 9 was not applicable 
to such an application but that application 
was treated as being itself an original ap- 
plication for setting aside the ea parte 
decree. This last point does not arise in 
this case. I would not say that an appli- 
cation for restoration of a previous appli- 
cation dismissed for default falls directly 
under O. IX, because of the provisions 
of s. 141 but .I would say that such an ap- 
plication is entertainable under the inherent 
jurisdiction which the Court possesses’ under 
s. 151, ©. P. ©. It is easy to conceive of 
great hardship if this view is not to be 
accepted, for the dismissal of the applica- 
tion may take place long after the period 
fixed for getting the dismissal of the suit 
set aside has expired. In which case no 
useful purpose would be served by treating 
a fresh application as being itself an 
original application under O. IX. I am 
accordingly unable to hold that the Court 
below had no jurisdiction in restoring the 
application or that there has been any 
material irregularity inthe exercise ofits 
jurisdiction. 


Z. K. Application rejected, 
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LAHORE HIGH COURT, 
Civin APPEAL No, 952 or 1920. 
January 9, 1924. ° 
Present :—Mr. Justice Martineau. 
Musammat MEHTAB BIBI—Puaintire— 
' APPELLANT 
versus 
DIN MOHAMMAD—DEFENDANT— 


: RESPONDENT, 

e Custom—Succession—Daughter succeeding as heir— 
Property, whether reverts on failure of male issue— 
Arains of Lahore—Half sister, whether preferred 
to mother’s father’s brother, 

The principle that when the succession of a daughter 

- is allowed under the Customary Law of the Punjab 

she acts merely as a conduit to pass on the property 
to her sons and their descendants, eand that when her 
male issue fail the land reverts to her father’s agnates, 
applies only to a case in which a daughter hag 
succeeded for some special reason and is not applic- 
able to a case among tribes like Aruins where the 
daughter's riflt of inheritance is recognized as being: 
superior to that of collaterals. [p. 352, cols. 1 & 2.) ` 

Among the Arains of Lahore a hajf sister is entitled - 
to succeed in preference to the mother’s father's 
brother even with regard to property which had coma 
to ae male owner through his mother. ipe 392, 
col, <, ‘ 
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: Second appeal from the decree of the 
Additional District Judge, Lahore, dated the 
2nd March 1920. 

Mr -M. Obedulla, for the Appellant. 

Lala Shaukat Rai, for the Respondènt. 

JUDGMENT.—The dispute in this 
case is to the right of succession to the estate 
Tet by Muhammad Din an Arain of Mauza 
Nawankote in the Lahore District. His land 
was mutated in favour of Amir, his mother's 
father’s brother. Amir has died and the 
present defendantis hisson. The plaintiff, 
who lays claim to the estate, is the deceas- 
ed Muhammad Ding half. sister, their 
father having had two wives, one of whom 
Talia Bibi was the mother of Muhammad 
Din-and the other the mother of the plaint- 
iff. The First Court found for the plaintiff, 
but the District Judge on appeal has dis- 
missed the suit. The plaintiff has obtained 
a certificate from the District Judge on 
the question of custom and has filed a 
second appeal. 

I heard the appeal ex parte and decided 
it in favour of the appellant, but on the 
respondent’s application set aside the ex 
parte decree and have heard the arguments 
of Counsel on his. behalf. That asister has 
a right of succession by the custom of 
Arains of the Lahore District is established 
by the entry in the rewaj-i-am, which is sup- 
ported by several instances and also by 
several judicial decisions which are men- 
tioned in the First Court’s judgment. It 
was infact not disputed in the lower Ap- 
pellate Court that the plaintiff would have 
been entitled to succeed to the estate if she 
had been Muhammad Din’s full sister. The 
learned District Judge has held that the 

‘plaintiffis not entitled to succeed because 
the land has not descended from an an- 
cestor common to the plaintiffand Muham- 
mad Din, thateis to say, did not descend to 
Muhammad Din, from his father, but wa 
inherited by him from his mother who 
was only a step-mother of the plaintiff. 
It appears to me, however, that the fact 
that. the land descended to Muhammad 
Din from his, mother and not from his 
father is immaterial. Counsel for the re- 
spondents has referred to page 61 of Roe and 
Rattigan’s Tribal Lawin the Punjab and 
to Lehna v. Thakri (1) and otherrulings, in 
which the principle has been laid down that 
“when “the succession of a daughter is allow- 
ed she acts merely as a conduit topass on 
„the property to her sons and their descend- 
‘ants, and that when her male issue fail 
(1) 32 P. R, 1895 (FB). 
e 
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the land will revert to hei father’s agnates, 
But in the first place the very fact 
that it was conceded in the lower Appel- 
late Court that the plaintiff would have 
been entitled to succeed if she had been 
Muhammad Din’s full sister shows that the 
general principle mentioned above is not 
fully applicable in the present case. In 
the second place it appears tome that that 
principle, while it may apply toa case in 
which a daughter has succeeded for some 
special reason, such as on accountof her 
hushand being a khana damad, is not 
applieable to a case among tribes like 
Arains where the daughter’s right of in- 
heritance is recognized as being superior 
to that of collaterals. There is no question 
that Talia Bibi was the rightful heir of 
her father, for a suit brought against her 
by Amir for possession of the property after 
her father’s death, was dismissed. The learn- 
ed District Judge admits that Talia Bibi 
had amore or less complete power of alien- 
ation and might have gifted the property 
to her husband, and his view on this point 
isin accordance with the answer to Question 
No. 64in Bolster’s Customary Law of Lahore 
District, in which it isstated that where 
daughters exclude agnates they have full 
rights of alienation, I hold, therefore, that 
the rule of reversion, for which Counsel for 
the respondent contends, does not apply 
in the present case. The only question 
is whichof the parties is the heir to Muham- 
mad Din, his half sister or his mother's 
father’s brother. The defendant has pro- 
duced no evidence to show that a mother's 
father's brother has any right of succes- 
sion. The plaintiff, onthe other hand, has 
given evidence of four instances in which 
a half sister has inherited. Three of these 
are mentioned by the witnesses Nizam Din, 
Chanan Din and Mehr Din, two of them 
being supported by mutation entries (Exs. 
P-4 and P-¥), and the fourth instance is 
furnished by a mutation of 1894 (Ex. P-13). 
These instances which are unrebutted, 
are sufficient proof that a half sister is entitl- 
ed to succeed. 

I, therefore, accept the appeal, reverse the 
decree of the District Judge, and restore 
that of the First Court. The respondent will 
pay the appellant's costs in all Courts, 
Appeal accepted, - 


Z. K, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Second CIVIL -Appear No. 10 or 1923. 
February 13, 1925. 

> Present:—Mr. Kennedy, J. C., and 
Mr. Rupchand-Bilaram, A. J.C. 
HOTCHAND UTTAMCHAND— 

Derenpant No. 1—APPELLANT 
VETSUS * 

TEJUMAL MULCHAND AND orsaErs— 
PLAINTIFF AND DEFENDANTS Nos. 2 AND 3— 
RESPONDENTS. 

Jurisdiction—Accounts, suit for—Court, whether 
competent to pass decree in excess of pecuniary juris- 
diction—Wanver, whether can confer jurisdiction. 

Ina suit in which a plaintiff is permitted to value his 
claim tentatively for purposes of’ Court-fees as, ‘for 
instance, in a suit for settlement of accounts, and such 
valuation determines the jurisdiction, itis competent 
for the Court to pass a decree in his favour in excess 
of the pecuniary limits of its jurisdiction, provided it 
had jurisdiction to entertain the suit at its inception. 
[p. 353, col. 2; p. 354, col. 1.] 

Oase-law discussed. 

_ No waiver or acquiescence ofa party can confer 
jurisdiction ona Court which the Legislature has 
withheld and which it does not possess. {p. 357, col. 


“Rajlakshmi Dassee v. Katyayani Dasee, 12 Ind. Oas. 
464; 38 O. 639, relied upon, | 
Appeal against the judgment and decree 


„ofthe Joint Judge, Sukkur, dated the 25th 


ra ibaa 1922, in Civil Appeal No. 54 of 
1919. 

Mr. G. A. Kikla, for the Appellant. 

Mr. Dipehand Chandumal, for the Re- 
spondents. l 


JUDGMENT.—The material issues in 
this second appeal are:—(1) Whether in 
a suit for settlement of partnership accounts 
the Second Class Subordinate Judge was 
competent to pass a decree for an amount 
exceeding the limits of his pecuniary juris- 
diction? and (2) Whether the defendant 
No. 1 (appellant) is estopped from chal- 
lenging the decree of the lower Court ? 

The facts of this case fall within a 
narrow compass. The plaintiff (respondent 
No.-1), the defendant No. 1 (appellant) and 
the defendant No. 2 (respondent No. 2) 
carried on business in partnership upto, 
3lst December 1918. Plaintiff and defend- 
ant No. 1 were both capitalist partners. 
The business was carried on by defendant 
No. 2 under the Superintendence of defend- 
ant No.1, who was paid an extra share for 
his- supervision. On 3lst December 1918, 
defendant No. lceased to do work, and the 
business was carried on by defendant ‘No, 1 
on behalf of himself and the plaintitfs though 
very little or no fresh work appears to have 
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been done. The plaintiffs instituted, tw 
Suits Nos. 3 and 4 of 1912 in the Subordi 
nate Civil Court, Sukkur, for settlement of 
partnership accounts in respect of the. 
business done prior to and subsequent to 


_ 3lst December 1908. 


Defendant No.1 was the chief account- 
ing party as the assets of the business done 
prior to 3lst December 1908 had come into 
his hands. The claims of the plaintiffs 
were resisted on several grounds, and were 


` heard by the joint Subordinate Judge, 


Sukkur, having limited jurisdiction te try 
suits not exceeding. Rs. 5,000 in value. 
After the two preliminary decrees were 
passed, the defendant No. 1 agreed to a 
consolidated report being submitted by 
the Commissioner appointed for taking 
accounts, and after consideration of the 
objections to the report, the Court of the 
first instance passed a final decree in favour 
of the ‘plaintiffs only in the second suit 
for Rs. 8,200 including interest upto the 
date of the final decree, and for Rs. 917 
as part of the Commissioner’s fees and 
costs. In first appeal the lower Appellate 
Court varied the decree by awarding to 
the plaintiffs Rs. 8,640-4-5 inclusive of 
interest upto 24th May 1919, and costs of 
the lower Court, and also allowed further 
interest after that date and costs of the 
Appeal Court. 

The competence of an inferior Court to 
pass a decree in excess of the pecuniary 
limits of its jurisdiction has been differently 
answered by different High Courts. The 
view of the Calcutta High Coyrt as pro- 
pounded by Mukerji, J., in Golap Sundari 


° Debi v. Indra Kumar Hazra (1) is that the 


Court of limited pecuniary jurisdiction 
cannot pass a decree for an amount in 
excess of such limits, and that in suits 
where the plaintiff is permitted by law to 
yalue his claim tentatively*for purposes of 
Court-fees and where such tentative value 
determines the value for purposes of juris- 
diction, itis open to the Court to pass a. 
decree for the amount found due to the 
plaintiff provided such amount does not 
exceed the pecuniary limite of the Court 
and the Court may in such a case remit 
any excess found due or presume the excesa 
to be remitted. The learned Judge was of 
opinion tHat to take any other view would 
enable the plaintiff to commit a fraud upon 
the Court and upon the law which regulates 


(1) 1 Ind. Cas. 86; 13 O. W. N. 493; 9 0. L. J. 367; § 
M. L. T, 360. l 
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its jurisdiction and would forthwith lead 
to extraordinary complications, as it would 
be open to a plaintiff to value his claim 
for accounts at an insignificant sum, to 
have his case tried by the Court of the 
lowest jurisdiction and then to obtain a 
decree for a sum much in excess of the 
amount which the Legislature had fixed 
as the highest limit of the pecuniary 
jurisdiction of that Court, and it would 
also lead to a further difficulty of deciding 
the forum of appeal against such deci- 
sions. Golap Sundari Debis case (1) has 
been followed and acted upon by the 
Calcutta High Court in Panchoram Teka- 
dar v. Kinu Haldar (2), Bhupendra Kumar 
Chakravarti v. Purna Chandra Bose (8), 
Sarada Sundari Basu v. Akramannessa 
Khatun (4) and Hirjibhai v. Jamshedji (5), 
a Bench of the Bombay High Court con- 
sisting of Sir Basil Scott, C. J., and Bea- 
man, J., have expressed their complete 
agreement with the view of Mukerji, J. 
On the other hand both the Allahabad High 
Court and the Madras High Court have 
taken a contrary view and have held that 
a Court of limited pecuniary jurisdiction 
is competent to pass a decree for an amount 
in excess of its pecuniary limits, provided 
it had jurisdiction to entertain the suit at 
its inception. Madho Das v. Ramji Patak (6), 
Sudarshan. Das Shastri v. Ram Pershad (7), 
Khudajiatul Kubra v. Amina Khatun (8), 
Ratnasawmi Chetty v. Ratnammal (9) and 
Putta Kannayya Chetti v. Rudrabhatla 
Venkata Narasayya (10). 
theory propounded by Mukerji, J. in 
Golap Sundari Debi's case (1) wouldappear to 
be based on cogent reasons, It, howeves, 


presents certain difficulties which may best’ 


be illustrated by analysing the nature ofa 
claim for settlement of partnership accounts 
as in the present’ suit. The rights of a 
partner. of a dissolved firm have been ad- 
mirably summed up in s. 39 of the Partner- 


B 15 Ind. Oas. 252; 40 C. 56: 
(3) 8 Ind. Cas. 34; 43 C. 650; 13 O. L. J. 132; 15 C. W. 
N. 506. ; 


(4) 78 Ind. ' Cas. 747; 28 C. W.N.710; 510 737;° 


(1924) A. I. R. (C.) 783. 
5) 21 Ind. Cas.°783; 15 Bom. L. R. 1021. . 
(6) 16 A. 286; A. W. N. (1894) 84; 8 Ind, Dec. ix. s.) 
8 


(7) 7 Ind. Cas. ©85, 7 A. L. J. 963; 33 A. 87. 

(8) 80 Ind. Cas. 413; 46 A. 250; 22 A. Ie J. 122; (1924) 
A. L R. (AJ) 388; L. R. 5 A. 142 Civ. 

(9) 24 Ind. Cas. 185; 27 M. L. J. 388; 1 L. W. 446; 15 
M. L. T. 415. . > 

(10) 39 Ind. Cas. 439; 40 M. 1; 32M. L, J. 221; 5 L. 
W. 580; (1917) M, W. N, 367, 
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ship Act, 1890, 53 & 54’ Victoria, Ch. 39, 
as follows:— 4 
“39, On the dissolution of a partnership 


every partner is entitled as against the 


other partners in the firm, and all persons 
claiming.through them in respect of their 
interests as partners, to have the property 
ofthe partnership applied in payment of 
the debts and liabilities of the firm, and to 
have the surplus assets after such payment 
applied in payment of what may be due 
to the partners respectively after deducting 
what’may be due-from them as partners 
to the firm, and for that purpose any part- 
ner or his representative may on the termi- 
nation of the partnership apply to the 
Court to wind up the business and affairs 
of the firm.” < 

In most cases for settlement of partner- 
ship accounts the assets of the firm are in 
the possession of third parties, and the value 
of such assets exceeds the pecuniary limit of 
the Trying Court. It has not been suggest- 
ed in any of the decided cases that the 
Court is not competént to appoint a Re- 
ceiver to realise such assets or to order the 
Receiver to-hand over such realisations to 
a successful plaintiff. But if by chance the 
defendant is*able to delay the passing of 
the preliminary decree or the appointment 
of a Receiver and realises a portion of the 
assets pending suit, thereby rendering him- 
self liable to: pay a ‘much larger amount 
than what he would have otherwise paid, or 
if some of the assets become irrecoverable 
since the suit, thereby increasing the liabili- 
ty of the defendant, and the total amount 
found due by him exceeds the pecuniary 
limit of the Court, can it be said that the 
plaintiff must be deemed to have relin- 
quished his claim for the amount found due 
to him in excess of such pecuniary limit? 
In an ordinary suit for recovery of an as- 
certained sum of money the plaintiff is en- 
titled to the incidental relief by way of 
interest from date of suitand costs over and 
above thé.amount of the Court’s pecuniary 
jurisdiction, ‘In a suit for partnership ac- 
counts the amount found due includes inter- 
est upto the date of the final settlement 
and costs-incurred after the date of suit on 
realising the assets. Can the plaintiff be 
deemed. to have relinquished such interest 
and costs. 

Jn para. 8 of the plaint in this suit 
there was a definite averment that certain 
partnership - outstandings remained to be 
recovered, In para, 11 of the plaint there 


(89 I. ©. 1925] 
was a prayer for their recovery and for 
preservation of the other assets of the firm. 
In para. 10 of the written statement 
there was a distinct admission that certain 
outstandings had not been recovered. No 
Receiver appears to have been appointed, 
“and on account of the cantankerous conduct 
of the defendant, the passing of the preli- 
minary decree and the final. drawing up of 
the balance-sheet by the Commissioner ap- 
pointed by the Court was considerably 
delayed. The suit was instituted in 1912. 
Both the decrees include interest and costs 
upto 1919 and presumably also include the 
amount of the outstandings which the de- 
fendant No.1 had récovered or was held 
accountable for. The presumption of the 
plaintiffs having limited their claim to 
Rs. 5,000 can, therefore, hardly arise. 

It may also be pointed out that certain 
Courts like the Subordinate Court, Sukkur, 
are presided over by a FirstClass Subordinate 
Judge who has unlimited precuniary juris- 
diction. A Second Class Subordinate Judge 
is often deputed as Joint Subordinate Judge 
to relieve the congestion of the Court's 
board. Can it be presumed that in a suit 
valued at less than Rs. 5,000 and filed that 
in the Court of the First Class Subordinate 

_ Judge in the first instance a plaintiff must 
be deemed tohave relinquished his claim 
for the excess amount if his case is disposed 
of by the Joint Subordinate Judge? The 
County Court’s Act, 1838, 52 & 53 Victoria 
Ch. 43 provides separate and definite limits 
for different kinds of actions over which 
the County Court can exercise its jurisdic- 
tion, Section 56 ofthe Act provides for a 
limit of £ 50 in claims for recovery of 
debts, demands or damages, whether on 
balance of an account or otherwise. Sec- 
tion 58 extends the jurisdiction of the Court 
to the recovery of any demand not exceed- 
ing £50 as the unliquidated balance ofa 
~ partnership account. Section 67 of the Act 
again deals with its jurisdiction in equity 
and confers on the Court the powers ofa 
High Court in certain matters. and by cl, 
(7) empowers of the Court to deal with ac- 
tions for. the dissolution or winding up of 
any partnership in which the whole partner- 
ship property does not exceed £ 500. 
There are appropriate provisions for other 
kinds of claims. 

In Bombay Civil Courts Act XII of 1866 
or the cognate Civil Courts pertaining to 
other provinces in India, no separate pro- 
vigion is made for the different kinds of 
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actions which an inferior Court may try. 


Section 240f the Bombay Act confers’ un-' . 
- limited original jurisdiction over First”. 


Class Subordinate Judges, but it limits the” 
jurisdiction of a Second Class Subordinate 
Judge to claims wherein the subject matter 
does not exceed in amount or value 
Rs. 5,000. 

How the subject-matter of an unascertain- 
ed claim ora claim other than one for ré- 
covery of money is to be valued, has been 
relegated by the Legislature to the Suits 
Valuation Act of 1887. Section 8 of this«Act, 
inter alia, provides that the value of the 
subject-matter of a suit for partnership ac- 
counts for purposes of jurisdiction is the | 
same as that determinable for the computa- 
tion of Court-fees. This value is tentatively 
ascertained: for purposes of Court-fees at 
the time of theinstitution of the suit, and 
if the value so ascertained for purposes of 
Court-fees is less than Rs. 5,000, the Second 
Class Subordinate Judge has indubitably 
jurisdiction to try and determine the sub- 
ject-matter of the suit. There is no ex 
press provision in any of the Statutes de- 
claring that when the Court is once seised ` 
of acase, it shall not grant relief either 
primary or incidental which the parties 
are found entitled to or that it shall be 
limited to passing a decree for recovery ofan 
amount not in excess of Rs. 5,000. 

English cases based on the County 
Courts Act which contains express provi- 
sions limiting the subject-matter of a claim 
in a suit for settlement-of partnership ac- `. 
counts to £500 or limiting the recovery 
of a demand for an unascertained balance 
of a partnership account or of a demazid for 
an ascertained sum to £50 can have very 
little bearing. The cases of Isaacs v. Wyld 
(11) and Hill v. Swift (12) refered to in 
Hirjibhai v. Jamshedji (5) can hardly be 


relied on for holding that a Court in India 


may not pass a decree in excess of the sub- 
ject-matter of a suit as determined by the 
technical rules laid down by the Suits 
Valuation Act. They are, however, author-' 
ity for holding that in the absence of the' 
consent of the. plaintiff. It is not open to 
the Judge to strike out a part of the claim. 
of the plaintiff in excess of the pecuniary 
limits of the Court, and that no presump-’ 


(14) (1851) 21 L. J. Bx. 46; 7 Ex. 163; 15 Jur. 1135; 
155 E. R. 900. i 

(12) (1855) 24° L. J. Ex. 137; 10 Er. 726; 3 0. L. R. 
724; 1 Jur. (x. s) 167; 3 W. R. 171; 156 E, R, 632; 109 
R. R. 793. : pee 
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tion can, therefore, arise that the plaintiff 
has impliedly relinquished such excess by 
-merely instituting his suitin a Court of 
. limited jurisdiction. 
The argument that unless it is presumed 
. that the plaintiff had relinquished a part of 
his claim, or unless it is held that the inferior 
Court cannot pass a decree for an amount in 
_excess of its pecuniary limits, would enable 
the plaintiff to commit a fraud on the Court 
and leave it open tothe plaintiff to have 
case tried by inferior Court by valuing his 
claim at an insignificant amount may be 
‘successfully put in different ways. In the 
first place it is always open to the deferid- 
ant to challenge the valuation at the pro- 
per time and for the Court to afford him 
adequate relief, if the Court finds that the 
plaintiff has intentionally undervalued the 
claim. 

It would also appear that in certain cases 
even where the plaintiff has properly valu- 
æd his relief the Court is called upon to 
adjudicate upon the claims of the defend- 
„ants inter se or the claim of the defendant 
against the plaintiff in respect of amounts 

- far in excess of its pecuniary limits. A 
‘suit by A against B and C for settlement of 
partnership accounts may result in a decree 
being passed in favour of A against B for 
Rs. 5,000 or less and in favour of C against 
B fora sum im excess of Rs. 5,000, or may 
result in decrees being passed against A 
in favour of B and (or) C in excess of 
Rs. 5,000. Could it then be said that 
-the Court should stay its hands and not 
do equities between the parties or refer B 
or C to a separate suit? In suits for parti- 
tion of property, notwithstanding certain 
dissentient rulings of the Calcutta High 
Court, it has been held that the value of 
the share claimed by the plaintiff determines 
the jurisdiction of the Court. The share of 
the plaintiff is often insignificant in com- 
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parison to the shares of the defendants® 


inter se, and it is open to any of the defend- 
ants to claim a partition of his share in the 
case suit. To refer him to a separate suit. 
can only lead to multiplicity of proceedings 
not warranted by, the law. 

Not only the Legislature has not pur- 
ported to put a limit on the nature of the 
decree which may be passed by a Court 
when it has rightly assumed jurisdiction 
over the lis, but it would appear that the 
Legislature had jn view cases where in con- 
sequence of an under-valuation or an over- 


valuation the case may be tried by a Court, 
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of inferior or superior grade. Under s. 11 


of the Suits Valuation Act such under or 


over-valuation under certain circumstances 
is treated not as an illegality depriving 
the Court of its jurisdiction, but. as an ir- 
regularity which may be cured. 

The mere change of forum consequent 
to under-valuation has been held, and 
rightly, by itself not to affect prejudicially 
the disposal of the suit on merits and ‘to 
have been intended to be so provided for by 
s. 11 of the Suits Valuation Act. The 
appeal from a Second Class Subordinate 
Judge lies to the District Judge or to a 
First Class Subordinate Judge with appel- 
late powers, who both have unlimited ori- 
ginal jurisdiction. No serious préjudice 
can, therefore, ordinarily result to a litigant, 
if the dispute is ultimately placed. before’ 
such higher Tribunal for final disposal. It 
would also appear that if an appeal is a 
continuation of the suit, no difficulty should 
arise in determining the forum of the 
appeal. -If the suit has been tried by the 
Judge as a Second Class Suit, the appeal 
would lie to the Judge who ordinarily hears 
appears against the decisions of a Second 
Class Sub-Judge. ik ; 

The Calcutta’ decision though approved 
of to a certain extent by the Rangoon and 
the Patna High Courts does not.appear to 
have been followed in its entirety.. In Har- 
dayal v. Ram Deo (13), Robinson, C. J. and 
Brown, J., were of the opinion that though 
the Sub-Divisional Ccurt could not pass a 
decree for an amount in excess of 
Rs. 5,000 the plaint could be.returned 
for presentation to the proper Court. The 
theory of the intentional relinquishment of 
the excess claim does not appear to have 
been referred to. . f 

In Satya Kinkat Sahana v. Shiba Prasad 
Singh (14), Jwala Prasad, J., distinguished 
the case of Golap’ Sundari Debi v. Indra 
Kumar Hazra (1), by holding that though 


a Munsif cannot pass a decree.in excess of - 


his pecuniary jurisdiction where he either. 
dismisses the suit or awards a sum below ity 
pecuniary ‘limits, itis open to the Appel- 
late Court to allow in appeal sum far in 
excess of such pecuniary. limits, < ; 

It is; however, difficult to follow this nice. 
distinction, or to hold that the Appellate 
Ccurt may not likewise pass .a decreé:fér. 
an amount in excess of the pecuniary juris- 


13) 86 Ind. Cas. 568; 2 R. 408'at p. 411; 3 Bur L. J.’ 


(13) 
207; (1924) A. I R. (R.) 354. < . 
(14) 52 Ind, Cas, 452; 4 P, Ta J. 447; (1920) Pat. 14... 


(89 I. O. 1925) 


diction of the Trial Court where the Trial 
Court has passed a decree for an, amount in 
- excess of its limits. One of the logical con- 
clusions resulting from the view taken, by 
the Oalcutta High Court is that in a suit 
for recovery, inter alia, of mesne profits 
pending suit, the Court may not pass a 
decree for such mesne profits in excess of 
its limits; cf. Bhupendra Kumar Chakra- 
varti v. Purna Chandra Bose (3). This case, 
however, has been distinguished in Dinanath 
Sahai v. Mayawati Kuer (15), on the ground 
that O. XX, r. 12, C. P. C., expressly author- 
ises the Trying Court to determine such 
mesne profits and thereby confers jurisdic- 
tion on the Court to pass a decree in excess 
of its limits. 

We are indebted to the eminent Judge, 
Mookerji, J., for a collection of the different 
definitions of “Jurisdiction” referred to by 
him in Hridyanath Roy v. Ram Chandra 
Barua Sarma, (16), but none of those defini- 
tions goes so far as to to provide what decree 
` a Court may or may not pass, when it is 
once seised of the matters in dispute be- 
tween the parties. 

Assuming that it is doubtful if the Legis- 
lature did intend to confer jurisdiction on 
the Court to pass a decree in excess of its 
pecuniary limits, the old maxim boni 
judicis est ampliare jurisdictianem should 
apply and the Court should exercise such 
jurisdiction and pass such decree as the 
circumstances require so as to prevent a 
failure of justice which may otherwise 
result, 

With all due respect to the eminent 
Judges who are responsible for the contrary 
view, we venture to think that the Second 
Class Subordinate Judge was competent to 
pass the decree in suit. 

The second question, therefore, hardly 
arises. Wemay, however, observe that if 
the Second Class Subordinate Judge 
had no jurisdiction to pass the decree in 
suit, no waiver or acquiescence of the de- 
fendant could confer jurisdiction on the 
Court which the Legislature has withheld 
and which it does not possess: Rajlakshmi 
Dassee v. Katyayani Dagee (17) and that it 
would be necessary for us either to give 
the plaintiff an opportunity of g‘ving up 
his claim for the excess amount or to have 


the accounts in this suit taken separately. 

(15) 60 Ind. Cas.’ 346; 6 Pat L. J. 54;:2 P. L. T. 143; 
(1921) Pat. 69. 

(16) 58 Ind. Cas. 806; 24 C. W. N. 723 at p. 732; 31 
C. L. J. 482; 48 O. 138. 

(17) 12 Ind. Cas. 464; 38 O, 639, 
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On the merits, we are not satisfied that 
the defendant No. 1 has any case. The de- . 
fendant No. i had the supervision of the. 
business and if he permitted defendant 
No. 2 to allow the accounts prior to 1909 to 
‘fall into a mess or permitted his clerks to 
do the same after 1909, he has to thank 
himself forit. He withdrew his own capital 
several years ago and has successfully pre- 
vented the plaintiffs from the use of their 
capital. He has been made to pay interest 
at six per cent. per annum though the 
usual mercantile rate is far in excess of six 
per cent. The defendant No. 1 has not 
been dealt with unfairly. 

We would, therefore, dismiss the appeal 
with costs. 


Z, K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
FIRST APPEAL FROM ORDER No. 11 oF 
1924. 

April 28, 1925. 

Present: ~Mr. Justice Sulaiman and 

Mr. Justice Daniels. : 
Musammat BASANTI BAI—Appticanr— 
APPELLANT 
versus 
NANHE MAL AND O0THERS-—OPPOSITE 
PartTigs—RESPONDENTS, 

Provincial Insolvency Act (V of 1920), 8. 53 -Trans- 
fer by insolvent—Application to avoid transfer— 
Official Receiver, whether necessary party—Report 
of Official Receiver, whether admissible—Burden of 


of. 
kh report of the Official Receiver in connection with 
an enquiry under s. 53 or 54 of the Provincial Insolvency ` 
Act is not by itself legal evidence on which a finding . 
awto the validity of the transactionttan be based. [p. 
358, col. 2.] 

It isthe Official Receiver at whose instamce an 
enquiry into the fictitious nature of a transaction 
under s. 53 of the Provincial Insolvency Act should , 

. be made and it is the Official Receiver who should be. 
treated as the principal party representing the whole 
body of the creditors in such a proceeding. [ibid.] 

Jhabba Lal v. Shib Charan, 37 Ind. Cas. 76; 394. | 
152; 15 A. L. J. 1, Ram Sundar Ram v, Ram: Charit’ 
Bhakat, 79 Ind. Cas. 326: 51 C. 663; (1924) A. I. R. (O) . 
827 and Gontu Appireddi v. Gontu Chinna Appireddi, 
66 Ind. Cas. 241; 45 M. 189; 14 L. W. 639; 41 M. L. J. 
606; (1921) M. W. N. 816; (1922) A. I. R. (M.) 246, relied 
on 


In such a proceeding the burden lies on the person 
who tries to bring himself within the exception by ' 
asserting that he isa purchaser or encumbrancer in 
good faith and for valuable consideration. [p. 359, col, 
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Hemraj Champa ee Ramkishen Ram, 38 Ind. 
Cas. 369; 2 P. L. J. 101; 1 P. L. W. 759; (1917) Pat. 303 


and Muhammad Habibullah v. Mushtaq Husain, 37 
Ind. Cas. 684; 39 A. 95; 14 A. L. J. 1183, relied on. 


‘First ap peal from an order of the District 
dude, ge, Farrukhabad, dated the 26th October 
ane 

Dr, SING, Sen, for the Appellant. 
ish oN ‘Nt P.-Asthana, for the Respondents. 


: JUDGMENT.—This is an_appeal by 
"a claimant Musammat Basanti Bai arising 
_out “of certain insolvency proceedings. On 
an application presented by a creditor of 
the. Firm of Nanhe Mal the firm, which 
was owned by Nanhe Mal and his three 
sons including Raj Narain the youngest 
was adjudicated aninsolvent on the 9th 
of October 1922. On the 21st of April 
1922 and the 11th of May 1922 Raj Narain 
had transferred by two registered sale- 
deeds two houses which had been pre- 
viously acquired in his name, to \fusam- 
mat Basanti Bai, the appellant. ‘The first 
deed was. for Rs. 800 and the second one 
for Rs. 2,500. The entire sale considera- 
tions of these two deeds were paid before 
the Sub-Registrar. 

Jugal Kishor one of the creditors put 
in an application on the 22nd of February 
1923 before the Court stating that the 
two houses which had been ostensibly sold 
in April and May 1922 were part of the 
assets of the insolvent firm and should be 
attached by the Receiver. This applica- 
tion was sent to the Official Receiver with 
directions te take proceedings after an en- 
quiry. The Receiver submitted a report on 
the 6th of April 1923 stating that the case 
of the applicant that these two transfers 
were fictitious was supported by a number 
of witnesses. In his report he expressed 
the opinion that the transfers in question 
did not appear*to have been made ine 
good faith or for valuable consideration. 

Apparently the learned District Judge 
did not treat the Receiver asa party to 
these proceedings. The proceedings were 
initially started by Jugal Kishor one of the 
creditors and thé order passed by the Judge 
and the formal order prepared by his 
office show that Jugal Kishor was represent- 
ed as the applicant in the proceedings. It 
does, however, appear that the Receiver on 
behalf of the creditors was allowed to cross- 
examine the witnesses produced by Musam- 
mat Basanti Bai. The formal order 
which was prepared did not contain the 
name of the Receiver in the array of the 
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parties at all, with the result that when 
the appellant filed her appeal in this 
Court she did not implead the Receiver. 

The learned Judge had not before him 
either the statement on oath of the Receiv- 
er or of the creditor or even .of any. of 
the witnesses mentioned in the Receiyers 
report. He had, however, the report of the 
Receiver which ‘he treated as part of the 
evidence in thecase. In our opinion the 
report of the Official Receiver in connec- 
tion with an enquiry under ss. 53 or 44, 
of the Provincial Insolvency Act is not 
by itself legal evidence. It is to be noted 
that wherever ‘it was intended by the 
Legislature that the report of an Official 
Receiver should be treated as evidence in 
the case, an express provision is made in the 
section dealing with that matter. We may 
draw attention toss. 38 and 42 of the Pro- 
vincial Insolvency Act. No such provision, 
however, is to be found in ss. 53 and 54. 
We must, therefore, hold that the report of 
the Official Receiver is not per se a legal 
evidence on which a finding could be 
based. ` 

We also must hold that it is the Official 
Receiver at whose instance an enquiry into 
the fictitious nature of the transaction 
should have been made and it was the 
Official Receiver who should have been 
treated as a principal party representing 
the whole body ofthe creditors. It was 
held so in the cases of Jhabba Lal v. 
Shib Charan (1), Ram Sundar Ram v. Ram 
Charit Bhakat (2), Gontu. Appireddi v. Gontu 
Chinna Appireddi (3) and Hemraj Champa 
Lall v. Ramkishen Ram (4). 

Further more, it is impossible to finally 
dispose of the case in the absence ofthe 
Receiver. We cannot set aside the order 
of the District Judge and uphold the 
transfers behind the back of the Receiver. 
The appeal without impleading him is in- 
competent. We have, however, mentioned 
the reason why his name has been omitted 
from the memorandum of appeal. 

Having considered the case we have come 
to the conclusion that the best thing to 
do is to set aside the order of the District 
Judge and remand the case to his Court 


(1) 37 Ind. Cas. 76; 49 A. 152: 15 A. L 
aol? 79 Ind. Cas. 326; 51 C. 663; (oi). = L R. (Q) 


3) 66 Ind. Oas: 271; 45 M. 189; 14 L. W. 639; 41 M. 
„Ê 606; (1921) M. W. N. 816; (1922) A, I. R. ™,) 
24 ‘ 


(4) 38 Ind. Cas. 369; 2 P, L. J. 10}; IP, L. W, 752; 
(191%) Pat. 303 : ig 
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with a direction that the Receiver should 
be formally impleaded and that he should 
be allowed to produce any oral or docu- 
mentary evidence he may like to produce. 
“As, however, the Receiver had an opportunity 
of cross-examining ‘the witnesses produced. 
by Musammat Basanti Bai it seems useless 
to direct that her evidence should be ten- 
dered de novo. 

As we are of opinion that the burden 
of proof, when it was admitted that these 
transfers took place within two years of 
the adjudication, lav upon the alleged 
transferee A/usammat Basanti Bai, she 
would have no right to produce rebutting 

‘evidence. But under the circumstances 
we would allow her to produce supple- 
mentary evidence’ in the first instance if 
she is so advised, Section 53'0f the Provincial 
Insolvency Act provides that any transfer - 
of property not being a transfer......made 
in favour of a purchaser or incumbrancer 
Jin good faith and for valuable considera- 
tion shall ete. It. seems to us that the 
burden lies on the person who tries to 
bring himself within..the exception by 
asserting that he “Was; a purchaser or 
incumbrancer in good faith and for valu- 
able consideration. This was the view 
taken by this Court in the case of Muham- 
mad Habibullah v. Mushtaq Husain (5) 
and -by the Patna High Court in the case 
of Hemraj Champa Lall v. Ramkishen 
Ram (4). 

The result, therefore, is, that this appeal 
is allowed and the order of the District 
Judge is set aside and the case sent back 
to his Court for disposal in accordance with 
the directions given above. Costs will abide 
the event including in this Court fees on the 
higher scale, i 


Z. K. Appeal allowed. 
(5) 37 Ind. Cas, 684; 39 A. 95; 14 A, L. J. 1183. 


- OUDH JUDICIAL COMMIS- 
SIONER’S. COURT. 
Seoonp Orvik APPEAL No. 95 oF 1924. 
March 2, 1925. 
Present:—Mr. Daniels, J. C. 
ABDUL RAHMAN KHAN AND ANOTHER— 
PLAINTIFFs— APPELLANTS 


versus — : 

Musammat NOOR JAHAN AND oTHERS— 
| Derenpants—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 27— 
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Appeal-~Additional evidence, admission of—Rvidence, 
discovery of, after decision in Trial Court. 

A suit for redemption was” dismissed on the ground 
that the mortgage was not proved. In appeal the 
mortgagor putin an affidavit stating that after the 
decision of the case by the Trial Court he: had dis- 
covered that the mortgage was a registered one and 
had obtained a copy of the mortgage-deed from the 
Registration Office which he desired to produce in 
evidence. The Court was satisfied that the document 
had not been intentionally withheld : 

Held, that the case fell within the provisions of r. 27 
of O. XLI of the C.P.C., and that the copy of the 
mortgage-deed could be admitted in evidence in 
appeal. 


Appeal from a decree of the Subordinate 
Judge, Sultanpur, in Appeal No, 198 of 1923, 
datedthe ist of December 1923, confirming 
that of the Munsif, Musafirkhana, dated 
the 28th of September 1923. 


Mr. M. Wasim, for the Appellants. 
Messrs. Niamat Ullah and Saiyed Husain 
Zaidi, for the Respondents. 


JUDGMENT.—This was a suit for 
redemption of an old mortgage. The suit 
has been dismissed by both the Courts below 
on the ground that the mortgage was not 
proved. The appellants have put in an 
affidavit stating that after the decision of 
the case by the Court below they have dis- 
covered that the mortgage was registered 
and have obtained a copy from the Regis- 
tration Office at Fyzabad which they desire 
toputin. At the time when the document 
was executed the registration of documents 
was not compulsory in Oudh. The appel- 
lants state in their affidavit that they search- 
ed the Registration Offices at” Jagdish- 
yur, the pargana to which the property 
Felonies and Sultanpur and Rae Bareli 
(Jagdishpur was at one time in the 
Rae Bareli district) without finding any 
trace of registration and concluded 
that the document had not been 
registered. It was only after the deci- 
sion of the case that they received informa- 
tion that led them to search at Fyzabad. 
It is true, asthe respondents’ Counsel points 


‘out, that under existing rules. the registra- 


tion records of Jagdishpur would in the 


-ordinary course be transferred to Fyzabad 


after twelve years, but having regard to 
the date when. the deed was executed and 
to the facte that the registration of docu- 
ments was not then compulsory in Oudh. 
I see no sufficient ground for thinking that 
the document has been intentionally with- 
held. Under the ruling of their Lordships 
of the Privy Council in Indrajit Pratap 
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Bahadur Sahi v. Amar Singh (1), the’ pro- 
visions of O. XLI, r. 27 apply to a case like 
this. The appellants are willing to pay the 
expenses of the respondents incurred up- 
to-date. In the Trial Court an issue was 
framed as to the existence of one Ashik 
Ali who was nearer in degree to the mort- 
gagor than the appellants. Ashik Ali was 
presumed to be dead as he had not been 
heard of for seven years. 
file an affidavit stating that they have now 
received information that he is alive and 
available and ask that if the case is re-open- 
ed this issue may also be re-opened. This 
request is reasonable and I allow jt. 
ject to the appellants depositing within one 
month the costs incurred by the respond- 
ents up-to-date the appeal is allowed, the 
‘decree of the Court for re-trial after allow- 
ing fresh evidence on Issues Nos, 1 and 3. 
The finding on Issues Nos. 2 and 4 will not 
be re-opened. If the appellants fail to de- 
posit the amount of costs within the time 
allowed the appeal will stand dismissed with 
costs. | 
Appeal dismissed. 


at. L. R. 
. 128; 25 
318 (P, C.), 


LAHORE HIGH COURT. 
_Orvin APPEAL No. 2134 or 1923. 
January 31, 1924. i 
Present:—Mr. Justice LeRossignol. 
KAURA LAL—DEFENDANT—APPELLANT 


Ver 


: ET SUS : 
Tas PUNJAB NATIONAL BANK, Lr, ° 


MULTAN—PLAINTIFF—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s..141, 0. IX, 
r. 9, 0. XXI, r, 90, O0. XLIII, r. 1 (c)—Execution of 
decree—Sale, objections to—Dismissal in default— 
Oran refusing to restore objections—Appeal, whether 
ies. or A 

Section 141 of the” C. P. O. does not apply to pro- 
ceedings in execution. 

An order refusing to restore objections made to an 
execution sale dismissed in default is not open to 
appeal. . . 

Miscellaneous first appeal from an order 
of the: Senior Subordinate Judge, Multan, 
dated the 16th July, 1923. _. ; 

Lala Durga Das, for the Appellant. 


Lala Hargopal, for the Respondent. 


e 


SIDHNATH V. SHEO DAYAL. 


The respondents . 


Sub- . 


’ 
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JUDGMENT.—This is an appeal from 


the order of the Executing. Court refusing- 


to restore objections by the judgment-debtor. 
under O. XXI, r.. 90, ©- P. © 


for hearing, the objector-was absent and 
the objections were dismissed for default. 
On the: same day the objector put’in an 


application for restoration of his objections . 


on the ground that he had been busy en- 
gaging another Pleader, but the.Court below 


refused to restore’ the objections on the,- 
ground that the objector wabi intentionally ° 
F pin L 2 


causing delay. : ; ; 
A preliminary objection is raised that no- 
:appeal from such an order lies. For the 


When ~ 
-the objection to.the auction sale, was called `~ 


appellant.it is contended: that O. IX; r; 9: 


does apply by virtue of s. 141 of the Code, 
and refers to Diljan Mihha Bibi v. Hem- 
anta Kumar Roy (1). There is, however, a 


long series of authorities in support of the - 


proposition that s. 141 does. not apply. to 
proceedings in execution, and that is my 
own view. Another argument advanced on 
behalf of. the appellantis that the order is 


appealable as a decree, but no order: of dis- ~ 


missal comes within the definition of a 
decree. Tor these reasons I hold that the 
order complained ‘of is” not. subject. to: 
appeal, and I dismiss’ this appeal with 
costs. aa ve 
Z. K; l Appeal dismissed. 
(1) 29 Ind. Cas. 395; 19 0. W. N: 758.35 0 
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OUDH. JUDICIAL COMMIS- 
SIONER’S COURT. 
APPLICATION No. 185 or 1924: 

July 10, 1925. 
Present:—Mr. Simpson, A. J, C. 
SIDHNATH AND oTHERS—PIAINTIFFS— 

APPLICANTS 
VETSUS 

SHEO DAYAL AND oTHERS— 
G DEFENDANTS—OPPOoSITE PARTY. 

Oudh Rent Act (XXII of 1886), s. 108 (16). --Rent- 
decree passed against under-proprietors, satisfied by 
one of them—Contribution, suit for, whether cogniz- 
oo by Civil Court—Jurisdiction of Civil and Revenue 

04715. 


+ Every suit for contribution founded upon the satis- , 


a 


faction of a joint decree by the plaintiff is cognizable - - 


by a Civil Court. - x 

Plaintiffs and defendants were joint under-proprietors 
of a village. The superior proprietor filed a suit 
for arrears of rent against them in the Rent Court:and 
obtained a decree. He executed this decree against 


the plaintiffs only... Consequently -the plaintifs . 


` 
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brought a suit for contribution against the defendants. 
One of the plaintiffs was a lambardar ; 

Held, that the payment in respect of which the 
suit had been brought having been made by the 
plaintiffs in execution of a decree, the suit did not 
fall within the purview of s. 108 (16) of the Oudh 
Rent Act and was not, therefore, excluded from the 
cognizance of a Civil Court. | | 

Application for revision against an order 
of the District Judge, Rai Bareli, dated the 
15th September 1924, confirming that of.the 
Subordinate Judge, Rai Bareli, dated the 
17th September 1923. 

Messrs, Niamatullah and Naimullah, for 
the Applicants. ; 

Mr, Ram Bharose Lal, for the Opposite 
Party. 


JUDGMENT.—This is an application 
under s: 115 of the C. P. ©. The question 
is one -of ‘jurisdiction, so the first thing to 
look at is the plaint. There were two 
plaintiffs, Sidh Nath and Bindraban. The 
plaint set forth that plaintiffs and defend- 
ants were joint under-proprietors of 
the village of Shahzadpur and that the 
superior ‘proprietor filed a suit for arrears of 
rent in the Rent Court and obtained a decree. 
He executed this decree (as he was entitled 
to da, the decree being joint) against the 
plaintiffs only. Consequently the plaintiffs 
brought a suit for contribution against the 
other under-proprietors. Itso happens that 
plaintiff No. 2 Bindraban is’ a lambardar. 
Accordingly it was pleaded in -the Court of 
the Subordinate Judge that s. 108 (16), 
of the Oudh Rent Act applied and that this 
was a suit by a Jambardar against a joint 
lambardar for compensation for revenue or 
rent paid by the lambardar on account of 
the joint lambardar. This plea was given 
effect to and the plaint was returned by 
the learned Subordinate Judge for pre- 
sentation to thé proper Court. The plaint- 
iff appealed to the learned District Judge, 
who dismissed his appeal taking the same 
view as the Court of first instance. No 
second appeal lies, Accordingly the plaint- 
iff has come to this Court in revision claim- 
ing that the Courts below have failed to 
exercise a jurisdiction vested in them by law. 

The order they wish this Court to pass is 
to set aside the orders of the Courts below 
and tosend the case back'to the Subordi- 
nate Judge for decision. The opposite 
party does not object to this course, but 
his Counsel points out that consent of 
parties cannot confer jurisdiction, and 
expresses his own opinion as a lawyer that 
the case does fall under s. 108 (16). of the 
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Oudh Rent Act. In my opinion the case : 
was rightly brought in the Civil Court. 
The fact that a decree was obtained and 
was executed. alters the nature of the pre- 
sent suit. No doubt ifthe plaintiffs had made 
this payment simply on demand and not 
in order to satisfy the decree, their suit for 
contribution would have lain in the Revenue 
Court, but the right of the superior pro- 
prietor to obtain rent from the under- 
proprietors or from their lambardars had 
merged in his decree. The only rights he 
possessed were to execute the decree. Every 
suit for contribution founded upon a decree 
is cognizable by the Civil Court. There is 
a decision of this Court which has some 
bearing on the case of Suraj Baksh Singh v. 
Raghubar Singh (1). The question which 
was decided in that case was whether a suit 
for contribution brought by one under- 
proprietor against others in respect of the 
decree which he had satisfied, was cogniz- 
able by the Small Cause Court or by the 
Munsif. The question of the jurisdiction 
of the Revenue Court was not considered, 
but if the learned Judge had believed that 
the case was exclusively cognizable by the 
Revenue Courts he would have said so, It 
istrue that in that case it does not appear 
whether either of the parties was a lambar- 
dar. Butitwas held in that case that the 
fact that there was a decree took the suit 
out of Art. 41 of the Second Schedule of the 
Provincial Small Cause Courts Act (IX of 
1887). Itis by exactly similar reasoning that 
I arrive at the result that the existence ofa 
decree here takes the case outof s. 108 (16) 
of the Oudh Rent Act. 

I, therefore, allow theapplication and set 
aside the order of the Courts below. The 
record will be sent back through the District 
Judge tothe Subordinate Jydge who will 
proceed to decide the case according to law. 
No order as to costs. 


Z. K. Application allowed. 
(1) 24 Tnd. Cas. 28; 1 O. L. J. 344. 





RANGOON HIGH GOURT. 
SPECIAL SECOND CIVILAPPEAL No. 443 oF 1923. 
December17, 1924. 
Present:—Mr. Justice Lentaigne, 
MAUNG AUNG GYAW AND OTAERSs— 
PLAINTIFFS —ÅPPELLANTS 
versus 
MUTHIYA AND ANOTHER—DEFENDANTS— 
RESPONDENTS, 

Appeal—Finding of Trial Court based on oral 
evidence, whether can be disturbed—Practice—Claim 
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based on agreement alleged to be fraudulently detained 
by opponent—Duty of Court. 

A claim based on an agreement which is not pro- 
duced and is alleged to have been fraudulently 
detained by an opponent is always one which should 
be regarded with extreme suspicion and closely 
ermined in every aspect before it is accepted. [p. 362, 
col. 2. 

Where a Trial Court has completely failed to discuss 
the various improbabilities and suspicions attaching 
to the oral evidence of certain witnesses, an Appellate 
Court is entitled to disregard the finding arrived at 
by the Trial Court on the basis of such evidence and 
to arrive ata finding ofits own on an independent 
consideration of the evidence. [ibid.] 


Appeal against a decree of the District 
Court, Myaungmya, in Civil Appeal No. 72 
of 1923. 

Mr. Ba Thein, for the Appellants. 

Mr. Barnabas, for the Respondents. 


JUDGMENT.—The _ plaintiffs-appel- 
lants admittedly mortgaged the land in suit 
to the first respondent Muthiya for Rs, 450 
in 1918 by a deed which stipulated that 
redemption be effected within four years. 
They again admittedly mortgaged the land 
to Muthiya with possession for Rs. 700 in 
1919 under a deed which contained a clause 
for the forfeiture of the land if not redeem- 
ed within two years. 

On the‘lith March 1920 the plaintiffs- 
appellants executed and registered the deed 
(Ex. D) by which they purported to sell the 
land outright to the defendants for Rs. 1,600. 
The appellants now allege that on the occa- 
sion when this last deed was executed the 
defendants also executed an unregistered 
agreement afSreeing to sell the land back to 
the plaintiffs-appellants for the same price 
of Rs. 1,600 within three years: and the 
present suit is one for specific performance 
of such agreement. 

The appellants, however, are unable to 
produce such agreement and they account 


for its absence by an allegation that it was® the actions of the appellant. 


fraudulently detained by Muthiya. They 
allege that Muthiya had leased the land to 
the appellant Maung Aung Gyaw for 300 
baskets of paddy, thatwhen Maung Aung 
Gyaw was unableto deliver more than 240 
baskets of paddy out of this rent, Muthiya 
persuaded him to deposit the agreement as 
security for the balance of 60 baskets of 
paddy or its equivalent in value Rs. 70 and 
that when Maung Aung Gyaw offered to 
re-pay the Rs. 70 Muthiya at first put him 
off and then on the following day informed 
him that he had torn up the agreement 
and then again verbally promised to sell 
on the same terms as in the agreement. 
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The Trial Judge believed plaintiffs’ evi- 
dence on these points and granted plaintiffs 
a decree for specific performance of the 
agreement to re-sell the land on payment 
of the price of Rs. 1,600; but, on appeal, 
the District Judge reversed that decree 
and dismissed the plaintiffs’ suit with costs 
after an elaborate discussion, of the evi- 
dence in the case and setting forth his 
reasons for rejecting the story of the plaint- 
iffs as to this agreement, etc. - . 

The present second appeal isagainst that 
decision and itis urged that the decision 
of the Trial Judge should be accepted, as 
that Judge had seen. the witnesses and 
believed their evidence and that his decision 
should not have been so lightly set aside by 
the lower Appellate Court. In this respect re- 
liance is placed on the recent decision ofthe 
Privy Council in the case of Ma Than Than 
v. Ma Pwa Thit (1). I think, however, that 
the District Judge has given sound reasons 
for disregarding the findings of the learned 
Trial Judgé who had completely failed to 
discuss the various improbabilities in the 
story of the appellant. Moreover, the re- 
marks of the Privy Council in the case so 
referred to had reference to a witness who 
had beenexamined at very great length 
and had been severely cross-examined by 
an able Advocate and whose credibility 
had been specially commented on, discussed 
and accepted by the Honourable Judge 
who had tried the case. In my opinion 
these remarks should be read with refer- 
ence to.such special aspects of that case and 

eshould not be treated as having a too 
general application. : 
In the case now before mel agree with 
the learned District Judge in regarding 
the story of the appellants as very improb- 
able and as one shown to be incredible by 
Aclaim to 
recover on an agreement which is not pro- 
duced and is alleged to have been fraudu- 
lently detained by an opponent is always 
one which should be regarded with extreme 
suspicion and closely examined in every 
aspect before itis accepted. In the present 
case the appellants were bound to allege 
that the missing agreement was written by 
the writer of the original deed which was 
executed on the date of the alleged agree- 
ment and is now alleged to have been the 
occasion for such agreement; but such 

(1) 77 Ind. Cas. 63; 1 R. 451; (1923) A. L R. (P. C.) 
156; 33 M. L. T. 361; 2 Bur. L. J. 260; 46 M. L. J. 334; 
(1923) M. W. N. 711; 29 0. W. N. 610 (P. C.). 
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writer denies all recollection of any such 
agreement and no satisfactory reason has 
been shown why he should forget it or 
be in collusion with the respondent. It 
is admitted that the agreement was not pre- 
pared at the same time as the original sale- 
deed, and it is alleged that the agreement 
was drafted subsequently to the drafting of 
the sale-deed on the same morning at the 
Court House and not at the house where the 
deed was prepared, which facts would 
indicate that the proposal to have such 
agreement was an afterthought if it was 
made at all. The sale-deed shows that a 
Madrasee witness attested the original 
deed, but it is not alleged that any Mad- 
raseé witness attested the missing agree- 
ment though one would expect to find 
the same attesting witnesses to both do- 
cuments, 

Then it is extremely improbable that 
the appellants would.be so extremely foolish 
und stupid as to hand over such agree- 
ment to the defendant, the person who 
. had executed it. Moreover, both parties 


would necessarily have realized the absurd- . 


ity of handing over such agreement asa 
security when obviously it could be of no 
value at all except to the intended pur- 
chaser and would not be security for any- 
thing. Then the evidence as to thealleged 
conversations as to explanation for not 
returning the agreement to the appellant 
ig not atall convincing. Muthiya is des- 
cribed as being then willing to promise 
to allow re-purchase on the .same terms 
as in the agreement, but he was not asked 
to execute a new agreement, which would 
have been the sensible manner of renew- 
ing the agreement. He is described as 
informing the appellant that he had torn 
up the agreement but the appellant also 
omitted to take any of the other steps 
which any ordinary man would take on 
receiving such a communication. He did 
not report the fact tó any Headman or 
to the Police and he remained content 
with a mere oral assurance from a man 
whose action as described would indicate an 
intention to cheat him. 

Then the appellant waits for more than 
another year before claiming a re-purchase 
or instituting any suit. When he first 
comes forward to assert his claim, the value 
of the land had admittedly increased to 
such an extent as would constitute a strong 
motive for a false claim. It is admitted 
that the value was previously only Rs, 50 
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per acre and that ithad then increased to 
Rs. 200 per acre. Itis obvious that such an 
increase in value would excite cupidity and 
constitute a strong motive for a false, claim 
to recover the land. Finally it isadmitted 
that the agent who instituted and con- 
ducted the suit for the appellants had 
in fact purchased half the landon the 
terms that he would finance the suit. 

All these points raise the gravest sus- 
picion against the case of the appellants. 
These points were ignored by the learned 
Trial Judgeand J agree with the conclu- 
sion cometo by the learned District Judge 
that the case of the appellants cannot be 
treated as proved by the evidence now be- 
fore the Court. I havecarefully perused all 
that evidence and I do not find it convire- 
ing. For these reasons, I see no ground to 
interfere and I dismiss thissecond appeal 
with costs. 


Z, K. Appeal dismissed. 


LAHORE HIGH COURT.. 
Crviu Revision No. 537 oF 1923. 
January 23, 1924. 
Present:—Mr. Justice Moti Sagar. 
AMRITSARIA—PLAINTIFF—PETITIONER 
versus . i 
e GAMUN— DEFENDANT —RESPONDENT. 

Practice-—Suit instituted on behalf of major treated 
as minor—Amendment— Limitation, expiry of, effect 
of—Limitation Act (IX of 1908), s. 22, 

A suit was filed on behalf of a minor plaintiff and 
the plaint was signed and verified by the next friend 
ofthe minor. During the pendency of the suit it 
transpired that the plaintiff was nota minor and the 
plaint was allowed to be amended and the next friend's 
nume was removed from the record. By the time that 
the amendment was made the period of limitation for 
the suit had expired : 

- Held, that the suit could not be dismissed as barred 
by time merely by reason of the fact that the plaint 
had not been signed and verified bye the plaintiff on 
the date when it had been originally instituted. 

Petition, under s. 25 of the Small Cause 
Courts Act, for revision of the decree of-the 
SubordinateeJ udge, Third Class, exercising 
the powers of a Judge, Small Cause Court, 
Nawanshahr, District Jullunder, dated the 
12th March 1923. — ; 

Mr. B. D. Qureshi, for the Petitioner, 

Mr. Shamair Chand, for the Respondent. 

JUDGMENT.—I am of opinion that 
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this application must succeed. The learned 
Judgeofthe Court belowfollowing Sheorania 
v. Bharat Singh has dismissed the plaintiff's 
suit holding that the amendment of the 
plaint was improper and that the claim was 
time-barred. The suit was originally in- 
stituted in the name of the present plaintiff 
Amritsaria. He was, however, shown in the 
plaint as a minor and the plaint was signed 
and verified by his father Dheru who was 
acting as his next friend. It subsequently 
transpired that the plaintiff Amritsaria was 
a major at the time when the suit was in- 
stituted and his father Dheru had no author- 
ity to act on his behalf. The plaint was 
then amended and Dheru’s name was re- 
moved from the record. The learned Judge 
of the Court below has held that the’ person 
who signed and verified the plaint was not 
duly authorized by Amritsaria in that 
behalf and that there was no proper pre- 
sentation of the plaint. He has also found 
that when the plaint was amended, the suit 
had become barred by limitation and he 
accordingly dismissed it with costs. 

In my opinion the learned Judge of the 
Court below has not taken a correct view of 
the matter and his decision ought to be set 
aside. When the learned Judge found that 
the plaintiff was not aminor, he very rightly 
gave an opportunity to the latter to amend 
his plaint and to elect whether he would 
proceed with the suit ornot, But the plaint 
having been amended Amritsaria should 
have been allowed to go on with the case 
and the suif should not have been dismissed 
merely because the plaint had not been e 
signed and verified by him on the date 
when it had originally been instituted. If 
the decision of the lower Court is upheld 
the result would be that the plaintiff would 
lose the whole of his cause of action. 

I accept the petition and return the cas® 
to the lower Court for decision on the 


merits. No order as to costs in this Court. 
Application accepted; 
Z. K. Case remanded. 


(1) 20 A. 90;A. W. N. (1897, 203; 9 Ind Dec. (N. s.) 
414. 
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ALLAHABAD HIGH COURT. 
Execution Frrst CIVIL APPEAL No, 420 
oF 1924. 

: May 6, 1925. 

Present :—Mr. J ustice Sulaiman and 
Mr. Justice Daniels. 
MOHAMMAD MAZHAR ALI—DECREL- 
HOLDER— APPELLANT 
versus 
Musammat BIGGHA BEGAM—JUDGMENT- 


DEBTOR——RESPONDENT. 

Pensions Act (XXIII of 1871), ss.7 (2), 11—Civil 
Procedure Code (Act.V of 1908), 0. XXXIV, r. 5— 
Mortgage of pension —Mortgage decree —Execution of 
decree~Objection that pension is not liable to sale, whe- 
ther can be entertained —Attachment, wh ether necessary 
—Pension entered in register under s.7 (2) of Pensions 
Act, whether exempt from sale—-Appeal, second-—Quee- 
tion of law and fact. 

The question whether a certain pension is of such 4 
character as not to be liable to be sold in execution 
of a decree isa mixed question of law and fact and 
can be gone into in second appeal. [p. 365, col. 2.] 

Where in answer toa mortgage suit the defendant 
raises the point thata certain’ pension which forms 
part of the mortgaged security is not liable to sale and 
the point is decided against the defendant and a 
decree is passed under O. XXXIV, r. 5 of the C. P. ©., 
for the sale of the pension, it is no longer open to the ` 
judgment-debtor to contend in execution of the decree 
that the pension is of sucha character as not to be 
saleable at all. It would not be proper for the Exe- 
cution Court to re-open the question which has 
already been decided in the suit itself. [ibid.] 

Where a decres is passed under r. 5 of O. XXXIV of 
the C. P. C., there is no question of “attachment” of: ` 
the property directed to besold. The only question 
before the Executing Court is whether the charge is 

enforceable against the property sought to be sold. [p. 
366, col. 1.] 

A pension entered in the register containing a list 
of pensions coming under s. 7 (2) of the Pensions Act, 
is a exempt from sale in execution of a decree. 
[ibid 

Execution first appeal from a decree of 
the Subordinate Judge, Moradabad, dated 


the 30th July 1924. 


Mr. Hamid Husain, for the Appellant. 
Mr. S. Raza Ali, for the Respondent, 


JUDGMENT. —This is a decree-holder's 

of certain execution 
ln 1889 Musammat Kundan 
who owned certain properties and was en- 
titled to a pension from Government, execut- 
ed a usutructuary mortgage of all these - 
properties including the pension in favour 
of certain mortgagees. She took posses- . 
sion of the properties under a lease from 
the mortgagees and for the due payment 


. of rent she executed another mortgage-deed- 


by way of security in which that pension . 
was again included. The previous mort-:- 
gage-deed was paid off; but a suit was 


J 
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‘brought on the basis of the second one 
and a decree obtained against the repre- 
sentatives of the. mortgagor. Mazhar Ali 
was a purchaser of part of the mortgaged 
properties, and so was the respondent 
Biggha Begam. It appears that Mazhar Ali 
“had to pay more than his due share in order 
to save his property from being sold, and 
having done so instituted asuit for con- 
tribution against Biggha Begam and certain, 
‘other judgment-debtors..In this suit he 


claimed that he was entitled to enforce . 


his claim -against the portion of the pen- 
sion purchased by Musammat Biggha Begam 
on which he had a charge. The suit was 
first decided by Ch. Abdul Hasan, who 
decided Issues Nos. 1 and 6 relating to 
the question whether the pension in dispute 
was or was not saleable, in favour of the 
plaintiff. He ordered that a decree under 
O. XXXIV, r. 4 should be preparedfor re- 
covery of the amount out of the properties 
in the hands of the various defendants, An 
appeal was preferred to the High Court 
and that judgmentwas setaside and the suit 
was remanded to the Court of first instance. 
This time the suit was disposed of by Mr. 
Ram Chand Saksena, who decreed the claim 
against the properties purchased by the vari- 
ous defendants as detailed in the plaint. 
He added that the amount decreed will be 
‘a charge on the properties purchased by the 
defendants. He further directed that a 
decree should be prepared according to 
1,4 of O. XXXIV, O. P. C. six month’s time 
being allowed for payment. The learned 
Subordinate Judge seems to have accept- 
ed the findings arrived at by his predeces- 
sor, although the whole suit had been re- 
: manded, and he only dealt at length with 
the question of the proportionate liability 
of the various defendants. The decree- 
holder appealed to the High Court, and 
Musammat Biggha Begam and another de- 
fendant filed certain cross-objections. By the 
judgment of the High Court the amounts 
were slightly varied, but the decree was not 
set aside; nor was the order of the Court 
that a decree under O. XXXIV, 1. 4 be 
prepared in any way upset. 

The decree-holder is now seeking to re- 
cover the amount decreed to him by sale 
of the pension inthe hands of Musammat 
Biggha Begam. The learned Subordinate 
Judge has held that this pension is not at- 
tachable, and, therefore, cannot be sold. He 
has, therefore, dismissed the decree-holder's 
application, 
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In our opinion the question whether a 
certain pension is of such a character as 
not to be liable to be sold is a mixed ques- 
tion of law and fact. If the point was 


‘expressly raised by tbe defendant con- 


cerned in the suit itself and decided 
against her and a decree under O. XXXIV, 
r. 4 was passed for the sale of that pen- 
sion, it no longer remains open to the 
judgment-debtor to say that the pension 
was of such a character as not to be sale- 
able at all. It would not be proper for 
the Execution Court to re-open the question 
which has already been decided in the 
original suit, Of course, if the question 
had not been decided at all and the Execu- 
tion Court were called upon for’ the first 
time to consider whether it would proceed 
to sell the property which either on the face 
of it or admittedly was not saleable there 
might be some force in the contention that 
the Court would not be justified in selling 
it. But the case here is quite different and 
we think that the question which depended 
on a consideration of a number of facts 
should not now be allowed to be re-opened. 
We may note that in the Full Bench case of 
Mubarak Husain v. Ahmad (1) two out of 
the three learned Judges held that in cases 
where no attachment is necessary and the 
sale takes place in pursuance of a mortgage 
decree directing a sale of the mortgaged 
property, s. 60 of the C. P. CO. will not be ap- 
plicable so as to prevent the Court from sell- 
ing the property. 

The learned Vakil for the respondent has 
drawn our attention to the judgment of a 
Single Judge of this Court which was after- 
wards affirmed inappeal under the Letters 
Patent in the case of Mazhar Ali Khan v. 
Mahfuz Hasan (2), where the learned J udge 
referring to the final judgment referred to 
above remarked at pages 698*,and 699* that 
the question whether a particular piece of 
property in the hands of the defendant was 
“attachable” was irrelevant in the suit, 
which was brought to determine the liabili- 
ty of that defendant and he felt satisfied 
that the point was not decided by anybody 
so as to be binding upon the parties. That 
judgment, however, was between the decree- 
holder on the one hand and Mahfuz Hasan 
on the other, to which Musammat Biggha 


(1) 84-Ind. Cas, 749; 46 A. 489; 22 A. L.J. 321; (1924) 
A. LR. (A) 328; L. R. 5 A. 201 Civ. 

(2) 68 Ind, Cas, 854; 44 A. 697; 20 A. L. J. 679; (1922) 
A.L R. (A) 429. ` 


~*Pages of 44A—[Ed] ey ee aS 
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Begam, the present respondent, was nota 
party. Itis, therefore, obvious that Musam- 
mat Biggha Begam cannot take advantage 
of that judgment as ifit were res judicata. 
The remarksin thatjudgment must be con- 
sidered to beobiter dicta so far as the present 
litigation is concerned. ; 

We have already said that a decree under 
O. XXXIV, r. 4 was prepared, and it is, 
therefore, obvious and that there has not 
been any question of an “attachment” of 
the pension, but only whether the charge 
was,enforceable against this property. JA 

Considering the case on the merits we 
are satisfied that this pension is saleable. 
It may be that in the case of Muzhar Ali v. 
Mahfuz-Hasan (2), the decree-holder could 
not adduce sufficient evidence to satisfy the 
Court that the pension was saleable. In 
the present case, however, there is plenty 
of documentary evidence on the record 
which points to that direction. This pen- 
sion, is entered in the register which was 
prepared for entering pensions coming 
under s. 7 (2) of the Pensions Act (No, XXIII 
of 1871), which are expressly declared to be 
transferable. The learned Subordinate Judge 
says that this pension was entered wrongly in 
this register. There seems to be no ground, 
however, for suspecting that this was so, 
The reason given by the learned Subordi- 
nate Judge is that this pension was granted 
under anorder of 1887, but the register 
itself shows that this pension was certainly 
of an earlier date. 

In a judgment dated the 27th of May 
1896 which was delivered ina suit between 
Khuda Bakhsh the mortgagee, and Musam- 
mat Alimunnisa, a representativeof the mort- 
gagor, it was expressly decided that the 
pension which had been previously mort- 
gaged was transferable. That judgment 
shows that the pension was granted at least 
as early as 1866. This judgment was affym- 
ed on appealon the 26th of August 1901. 
Subsequently there was another litigation 
between Khuda Bakhsh on the one hand 
and Alimunnisa on the other in which an 
the 10th of October 1906 there was a similar 
finding. The predecessors-in-title of the 
parties were parties to those suits and, there- 
fore, even if those judgments do not operate 
as res judicata they are certainly admissible 
in evidence. 

There is the further fact that these pen- 
sions have been transferred from one person 
to another. Musammat Biggha Begam, the 
objector, is herself a transferee of the 
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portion in her hands, and sois the decree-" 
holder, Mazhar Ali. There are also other 
transferees of this pension. | 

Having regard to all these circumstances * 
we are convinced that this pension was not a 
political pension which is declared to be 
non-transferable under s. 11 of the Pensions 
Act. 

The result, therefore, is that this appeal 
is allowed the-decree of the Court below set 


“aside, and the objection of MusammatBiggha 


Begam dismissed with costs. ; 
Z. K. i Appeal allowed. 


LAHORE HIGH COURT. 
Civit Revision No, 561 oF 1923. 
January 21, 1924. 
Present :—Mr. Justice LeRossignol. __ 
GANPAT RAI—PLaIntTIFF—PETITIONER | 


versus 
Musammat NIHAL DEVI—DEFENDANT 
— RESPONDENT. 

Account, suit for balance of—Acknowledgment of 
liability—Suit, whether maintainable. 
. Plaintiff sued the defendant, a widow, asthe re- ° 
presentative of her deceased husband and in his plaint .. 
recited that he had transactions for many years with 
the husband of the defendant and that after the death ` 
of the original debtor, his widow, after consideration 
of the account, struck a balance acknowledging her 
liability for the debt, but had hitherto failed to liqui- 
date it. In support of the plaint the plaintiff produced 
his accounts : 3 

Held, that the suit was based upon the account 
which the plaintiff had with the defendant’s husband 
and was not based merely upon the acknowledgment 
of the latter and was consequently maintainable. 


Petition, under s. 44 of Act, VI of 1920 . 
and s. 115, ©. P. O., for revision of a 
decree of the Senior Subordinate Judge, 
First Class, Sheikhupura, dated the 7th 
May 1923. f . 

Mr. K. J. Rustomji, for the Petitioner. 

Lala Durga Das, for the Respondent. 

JUDGMENT.—The plaintiff sued the 
defendant, a widow, as the representative 
of her deceased husband, and in his 
plaint recited that he had transactions 
for many years with the husband of the 
defendant, that after the death of the 
original debtor the widow after consider- 
ation of the account struck a balance ac- 
knowledging her liability for the debt, 
but had hitherto failed to liquidate it, 
The Trial. Court dismissed the suit on two 
grounds: : 
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1. That the suit, was based upon the 
acknowledgment of debt which contained 
no promise to pay and was, therefore, not 
maintainable, and 2 that, as a matter of fact, 
the acknowledgment of the debt was not 
thumb marked by the defendant. 

On appeal the learned Senior Subordinate 
Judge did not deal with the question of 
fact but dismissed the appeal solely on the 
ground that the suit being based on a mere 
acknowledgment was not maintainable. 
The plaintiff has come to this Court in revi- 
sion and,inmy opinion, deserves to succeed. 
The plaint clearly recites that the suit is 
brought on the strength of many years’ deal- 
ings‘ between the plaintiff and the defend- 
ant’s deceased husband and on an acknow- 
ledgment of the debt by the defendant as re- 
presentative of her degeased husband. More- 
over the plaintiff produced his accounts 
in support of his prayer. For these reasons 
the case is readily distinguishable from that 
reported as Pala Mal v. Tula Ram (1). 

I accept the petition, set aside the decree 
of the Court below and remand the case to 
it for decision on the merits. The costs 
of this hearing shall follow the final event 
of the case. 

Z. K. Petition accepted : 


; Case remanded. 
(1) 119 P. R. 1908; 206 P. W. R. 1908. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp Crvin APPEAL No. 113 or 1924. 
February 26, 1925. 
Present :—Mr. Baker, J. C. 
SHEORAM AND OTHERS—DEFENDANTS 
—APPELLANTS 
versus 
SOMA—Puaintirr—ResponDENT. 
Registration Act (XVI of 1908), s. 28—Sale-deed— 


Property not belonging to vendor, included in sale-deed ` 


-—Fraud—Registration, validity of—Finding of 
fraud, based on inferences from conduct, legulity of. 
An intentional inclusion by a vendor of property 
not belonging to him in the sale-deed, in order to give 
jurisdiction to a particular Registering Officer to 
_ register the deed amounts to fraud and vitiates the 
registration of the document so as to render it inopera- 
tive and ineffective to confer a title on the vendee. 
[p. 368, col. 2.] ; 
Harendra Lal Roy Chowdhury v. Hari Dasi Debi, 
23 Ind. Oas. 637; 41 O. 972; 27M. L. J. 80; 12 A. L. J. 
774; 16 M, L. T. 6; (1914) M. W. N. 462; 1 L., W. 1050; 
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18 C. W. N, 817; 19 C.gL. J. 484; 16 Bom. L. R. 400; 41 
I. A. 110 (P. C.), Mangali Lal v. Abidyar Khan, 41 Ind. 
Cas. 3; 39 A. 523; 15 A. L. J. 550, Ram Lal v. Tamkin 
Bano, 49 Ind. Cas. 543; 41 A. 385; 17 A.L. J. 363 
Urkudya v. Doma, 50 Ind. Cas. 764; 15 N. L. R. 75, 
Burjorji Cursetji Panthaki v. Muncherji Kuverji, 5 B 
143; 3 Ind. Dec. (N. s.) 96, Karala Nanubhai v. Man- 
sukhram, 24 B. 400; 2 Bom. L. R. 220; 12 Ind. Dec. 
(x. s.) 799 and Ram Baksh v. Mughlani Khanam, 26 A. 
266; A. W. N. /1904) 8, followed. 

Ganesh Ramchandra Kulkarni v. Lazmibai Ven- 
katesh Narayan, 67 Ind. Cas. 209; 46 B. 726 at p. 732; 
24 Bom. L. R. 249; (1922) A. I. R. (B.) 96, Lalman 
Pande v. Sheo Narain Pande, 51 Ind. Cas. 865; 17 A. 
L. J. 737; 1 U. P. L. R. (A.) 124, Gajendra Nath Dey 
v. Ashraf Hossain, 69 Ind. Cas. 707; 27 O. W. N. 159; 
36 ©. L. J. 48; (1923) A. I. R. (O0) 130, Pahladi Lal v. 
Laraiti, 48 Ind. Cas. 200; 41 A. 22; 16 A. L. J. 871 and 
Kunhi Sankaran Nambiar v. Narayanan Thirumumou, 
55 Ind. Cas. 86; 43 M. 405; (1920) M. W. N 205; 11L. 
W. 192; 38 M. L. J. 251, distinguished. 

A finding of fraud based on inferences drawn from 
the conduct of the parties in the absence of direct evi~ 
dence is not illegal, as it is not ordinarily possible to 
prove fraud by direct evidence. [p. 369, col. 1.] 


Appeal against the decree of the District 
Judge, Bhandara, dated the 8th December 
1923, in Civil Appeal No. 59 of 1923. 

Mr. M. R. Bobde, for the Appellants, 

` Messrs. M. Gupta and S. C. Dutt Chow- 
dhry, for the Respondent. 

JUDGMENT.--The facts of this case 
are simple, although they raise several 
points of law. The plaintiff, Doma, obtained 
a decree in the Court of the Munsif, Sakoli, 
against Vithoba and Bhiwa. On the 28th of 
June 1922 the lands in dispute were ordered. 
to be attached. On the 27th of June the 
judgment-debtors sold the lands to the 
defendants along with a house situated in 
an adjoining village in the Chanda District, 
the lands in dispute being situated in the 
the Bhandara District. On the 28th the 

“lands were attached and on the 29th the 
sale-deed was registered. The vendees 
objected to the attachment, which was 
raised, and the plaintiff then brought a 
suit under O. XXI, r. 63, C. P. O., for a 
declaration that the lands were liable to be 
attached. 

The First Court dismissed the suit, hold- 
ing that the sale-deed was a genuine one 
and not executed in fraud of creditors and 
that it was validly ‘registered at Brahma- 
puri. i 

On appeal the District Judge, Bhandara, 
reversed the decree, holding that the vendors 
did not possess any house at Naneriin the 
Chanda District and that the house describ- 
ed in the sale-deed did not belong to the 
vendors, and, therefore, the property being 
situated in the Sakoli Taluka in the 
Bhandara District and there being no pro- 
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perty in the Chanda Distiict, the registra- 
tion was invalid and fraudulent and the 
sale-deed conferred no title. He also held 
that the vendees could know and did know 
that the venders had no house at Naneri 
and the fact that the sale-deed was execut- 
ed the day before the attachment and 
registered the day after it, indicated that 
the vendees were not acting i in good faith 
and were also a party to the fraud along 
with the vendors. 

The sole question, therefore, in this 
appeal is whether this sale is fraudulent 
and conveys no title to the vendees. The 
learned District Judge has not gone at all 
into the question of consideration for the 
sale-deed. He has rested his judgment 
on the fact that the registration took place 
in a district in which no part of the pro- 
perty was situated and, therefore, conveyed 
no title to the vendees and that there was 
a fraud. 

In spite of the arguments of the learned 
Pleader for the appellants I am of opinion 
that the finding that the vendors possessed 
no property in the Bhandara District, that 
-is to say, that the house in Mouza Naneri 
did not belong to them, isa finding of fact 
based on the “evidence, behind which this 
Court cannot’ go in second appeal. The 
District Judge ‘has considered the evidence 
on this point on both sides and has record- 
ed a definite finding on it, and this ques- 
tion cannot be re-opened. 


It has, however, been contended at some 
length that assuming that the sale-deed 
conveys no title, it can be treated as an 
agreement to sell and that from the daté 
it was passed the judgment-debtors became 
only the trustees for the defendants and 
had no interest in the property. Even if 
the deed be regarded as unregistered, the 
judgment-debtérs having sold the properfy 
to the appellants could not have sold it to any 
body alse and the same result cannot indi- 
rectly be achieved by the attaching creditor. 


The lower Appellate Court has recorded. 


no finding on the question of consideration, 
and, therefore,*the finding of theFirst Court, 
which was that consideration, was paid must 
prevail. 

It is also argued that there is nothing on 
the record to justify the findifig that the 
sale-deed was a fraud. 


The learned Pleader for the appellants 
has relied on the following cnses :— 
Burjorji Cursetjt Pantha&i v. Muncherji 
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Kuverji (1), Karala Nanubhai v. Mansukh- 
ram (2), Ram Baksh v. Mughlani Khanam (8), 
Ganesh Ramchandra Kulkarni v. Laxmibat 
Venkatesh Narayan (4), Lalman Pande v. 
Shoe Narain Pande (5) and Gajendra- Nath 
Dey v. Ashraf Hossain (6) as showing that 
even if there is no completed contract of 
sale, the vendor has no interest in the pro- 
perty. These are all cases where there was 
no fraud. - 

It is also argued that the mere inclusion 
of property not belonging to the vendors 
will not invalidate the registration and re- 
ference is made to Pahladi Lal v. Laraiti 
(7) aud Kunht Sankaran Nambiar v. Nara- 
yanan Thirumumou (8). 

It is to be observed that in the latter 
cases it was held that there was no fraud. 

“In the present case the District Judge 
has held that there was fraud for the follow- 
ing reasons. The vendors and véndees 
reside in thesame village Teli in the Sakoli 
Tahsil of the Bhandara District, where also 
the lands sold are situate, The village of 
Naneri in Chanda District is separated only 
by a river from that village. The vendees 
had no lands in Naneri and it has been 
found that they had no house there. 

The order for attachment was issued on 
26th June, the sale took place on 27th June, 
the attachment was effected on 28th June, 
and the registration took place at Brahma- 
puri on 29th June. It is also in evi- 


‘dence that the malguzar of Naneri is father- 


in-law of one of the vendors. He must 
have known that the house did not belong 
to the vendors, 

On this the District Judge found that the 
vendees were aware of the fact that the 
house did not belong to their vendors. 
Hence the entry must be intentional. On 
this finding the inference of fraud arises as 
held by the Privy Council in Harendra Lal 
Roy Chowdhury v. Hari Dasi Debi (9), 


(1) 5 B. 143; 3 Ind. Dec. (x. s.) 96 
WG 24 B . 400; 2 Bom. L. R. 220; "12 Ind. Dec. (N. 8.) 


ae 26 A. 266; A. W. N. (1904) 8. 

ae 67 Ind. Cas. 209; s a 726 at p. 732; 24 Bom. L. 
R. 949; (1922) A. I. R. (B. 

AA 31 Ind. Cas. 865; RIN L.J. 737; 1U. P. L.R. 


6 Ind. Cas. 707; 27 ©. W. N. 159; 36 C. L. J. 48; 


Hi I. R. (0) 130. 


(7) -43 Ind. Gas. 200; 41 A. 29; 16 A. L. J.8 

(8; 55 Ind. Gas. 86; 43 M. 405; (1920) M. v "N. 205; 
11L. W, 192; 38 M. L. J. 251. 

(9) 23 Tnd. Cas. 637; 41 C. 972; 27 M. L. J. 80; 12 A. 
L. J. 774; 16 M. L. T. 6 (1514) 4. W. N. 462: IL. W. 
1050: 18 O. W. N. 817; 190. L. J. 484; 16 Bom. L. É, 
400; 41 I. A. 110 (P. ©). 
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also Mangali Lal v. Abidyar Khan (10) and 
Ram Lal v. Tamkin Bano (11). The same 
view has been taken by this Court in 
Urkudya v, Doma (12). 

It is argued that there is no evidence 
on which a finding of fraud can be 
based. lt is not, however, possible for 
the plaintiff to prove fraud by direct evi- 
dence. It has to be inferred from the conduct 
of the parties. 

It is argued by the learned Counsel for 
respondent that the plaintif had gone to 
Sakoli on the 26th to get the warrant of 
attachment issued and that the registration 
was effected at Brahmapuri because the 
judgment-debtors were afraid to go to 
Sakoli which is the place where registra- 
tion should have been effected. . 

Itis afair inference that the deed was 
registered at Brahmapuri because the 
plaintiff was less likely to know about it 
as he is aresident of Bhandara District. 

I donot see any reason for interference 
and dismiss the appeal with costs, 

Z. K. Appeal dismissed. 

(10) 41 Ind. Cas. 3; 39 A. 523; 15 A. L. J. 550. 


(11) 49 Ind. Cas. 543; 41 A. 385; 17 A. L, J. 363. 
(12) 50 Ind. Cas. 764; 15 N L. R. 75. 





OUDH JUDICIAL COMMIS- 
- SIONER’S COURT. 
Beconn RENT APPEAL No. 4 oF 1924, 
March 26, 1925. 
Present :—Mr. Daniels, J. C. 

Tar SPECIAL MANAGER COURT 
ur WARDS, BALRAMPUR—PLAINTIFE— 
APPELLANT 

7 VETSUS 
RAM PARGAT AND OTAERS—DEFENDANTS— 
. RESPONDENTS. 

Oudh Rent Act (XXII of 1886), s. 140—Occupancy 
tenancy—Nankar, deduction in respect of—Suit for 
rent-—-Deduction, whether can be claimed, 

A decree by which aright of occupancy was con- 
ferred on the defendants provided that the rent was 
to becalculated at cultivators’ rate less a certain 
amount for nankar. In asuit by the landlord to 
recover the amount of the rent the defendants claimed 
to deduct the amount of the nankar from the rent: 

Held, that under the decree which conferred occu- 
pancy rights on the defendants the real rent was what 
remained after deducting the nankar payable, and 
that the defendants’ plea was not, therefore, in the 
nature ofa set-off and was not repugnant to the pro- 
visions of s. 140 of the Oudh Rent Act. 

Bhagwati Prasad Singh v. Ram Jiwan, 21 Ind, Cas. 
201; 17 O. C. 6, followed. 

Deputy Commissioner, Gonda v. Bhagwan, 2 Ind, 
- Cas. 297; 12 O, 0, 124, distinguished, 


= 
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Second appeal under s. 119-B, Oudh Rent 
Act, against the decree of the District Judge, 
Gonda, dated the 25th September 1924, 
reversing that of the Assistant Collector, 
T Class, Gonda, dated the 29th January 

Rai Nagendra Nath Ghoshal Bahadur, for 
the Appellant. 

JUDGMENT.—tThe defendants are 
occupancy tenants who are entitled to a 
deduction of Rs. 37-8-0 from their rent by 
way of nankar. The only plea pressed in 
this appeal is that this deduction could not 
be claimed in an arrears of rent suit by 
reason of s. 140 of the Oudh Rent Act, the 
claim being by way of set-off. The Court 
below has rejected this plea and its de- 
cision is correct. The decree by which the 
right of occupancy was conferred shows 
that the defendants’ rent was to be calcu- 
lated at cultivators’ rates less Rs. 75 
nankar. The real rent, therefore, is what 
remains after deducting the nankar payable, 
and it is not a case of a separate amount 
being claimed as set-off. The case is 
governed by the decision in Bhagwati 
Prasad Singh v. Ram Jiwan (1) and not by 
the decision in Deputy Commissioner, Gonda 
v. Bhagwan (2). I dismiss the appeal. 

Z. K. Appeal dismissed, 


(1) 21 Ind. Oas. 201; 17 O. C. 6. 
(2) 2 Ind. Cas. 297; 12 O. ©. 124, 





ALLAHABAD HIGH COURT. 
FIRST APPEAL FROM ORDER No. 132 or 1924. 
May 7, 1925. 

e Present:—Mr. Justice Sulaiman and 
Mr. Justice Daniels.| 
PIRTHI NATH AND ANoTHER—AUCTION- 
PURCHASERS—-APPELLANTS 
versus 
Musammat KUNJ1 KOER ANDANOTHER 
-—DECREE-HOLDERS— RESPONDENTS. 

Execution of decree—Mortgage decree—Subsequent 
decree of another mortgagee declaring scope of prior 
decree—Sale in execution of prior decree—Amendment 
of subsequent decree, effect of—Sale, whether can be 
set aside. 78 

Where a sale takes place in execution of a decree 
the scope of which has to be determined with 
reference to the terms of another decree, the sale 
cannot be set aside as against a bona fide purchaser 
on the ground that the latter decree, the terms of 
which determine the scope of the decree to be 


id 
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executed, has since the date of the sale been amended 
so'as“to restrict the operation of the former deeree 
in such a manner “as to exempt the property which 
has been sold from the operation of that decree. 

First appeal from an order of the Subordi- 
nate Judge, Balandshahr, dated the 28th 
May 1924. 

Mr. Panna Lal, for the Appellants. 

Messrs. Nehal Chand and 8. N. Gupta, for 
the Respondents. 

JUDGMENT.—This is an appeal 
against an order setting asidea sale. The 
appellants are the decree-holders, The 
decree under execution was obtained by 
Seth Prem Narain on the basis of a mort- 
gage on 13th March 1918. The respondent 
Musammat Kunji Kunwar hada mortgage 
on certain of the properties in suit. It was 
provided in the decree that those properties 
in which she was interested should be sold 
after the remaining properties. No detail 
ofthe properties referred to was given in 
the decree. Musammat Kunji Kunwar had, 
however, broughta suit on the basis of her 

“own mortgage, and shortly afterwards, 
namely, on 29th May 1918, she obtained a 
decree. That decree was in respect of five 
properties, and the two properties now in 
dispute, namely, Shamspur and Karimpur 
alias Dhakur, were not included in it, 
There was an appeal to the High Court, 
butin the appellate decree the same pro- 
perties were specified. On 19th May 1922, 
after the decision of the appeal, Prem Narain 
applied for execution of his decree. On 
2lst February 1923 the sale was actually 
held. Musammat Kunji Kunwar had been 
given notice of the sale proceedings and did 
not appear or take any objection to the order 
in which the properties weresold. At that 
sale the properties now in dispute were 
sold along with the properties in which 

-` Musammat Kunji Kunwar was not interest-- 
ed, and the sales was not postponed until, 
all those properties had been sold. This is 
the ground of Musammat Kunji Kunwar’s 
objection which has been accepted by the 
Court below. A week after the sale the 
objections to the sale weremade by Musam- 
mat Kunji Kunwar alleging that the pro- 
perties had’ been sold contrary to the terms 
of the decree. Sometime between this date 
and 14th April 1923 she applied for amend- 
ment of the decree in the High Curt, On 
the date just mentioned she put in an ap- 
plication to the Execution Court saying 
that she had applied for amendment of the 
decree and asking that the decision of her 
gbjections be postponed, The exact date of 
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the amendment of the decree is not before 
us, but on 27th May 1924 Musammat Kunji 
Kunwar filed a copy of the amended decree 
in which the two properties now in dispute 
were included. 

The learned Subordinate Judge has al- 


` lowed the objection on the ground that the 


sale was contrary to the terms of the decree, 
but has not considered the effect of the sale 
having been held in accordance with the 
terms of Musammat Kunji Kunwar's decree 
as itstood on the date when the sale was 
held. The respondent’s learned Counsel 
has urged that there is nothing to show 
that the Execution Court in arranging the 
order of the sales had that decree before it, 
but we think that we are justified in infer- 
ring this. - It is certainly a very striking 
coincidence that just the properties which 
were omitted from Musammat Kunji 
Kunwar’s decree should have been treated 
as properties in which she had no interest, 
The appellants’ learned Pleader relies on 
the decision of the Privy Council in Zain 
ul-Abdin Khan v. Muhammad Asghar Alt 
Khan (1) which was followed by this Court - 
in Pearey Lal v. Hanifunnissa Bibi (2), 
Their Lordships laid down in this case that 
when asale takes place in execution of a 
decree in force at the time it cannot be set 
aside against a bona fide purchaser on the 
ground that the decree has subsequently 
been reversed in appeal. The respondents’ 
learned Counsel concedes that, if it had 
been Prem Narain’s decree which had been 
subsequently amended, the principle of the 
Privy Council ruling would have applied. 


“He contends that because it was another 


decree, namely, Musammat Kunji Kunwar's 
decree, which was amended, the case is 
distinguishable, and the sale has rightly 
been set aside. In our opinion, the same 
principle applies in both cases. The Execu- 
tion Court was justified in interpreting 
Prem Narain’s decree, in which no specifi- 
cation of the properties was given, in the 
light of Musammat Kunji Kunwar’s decree 
which specified the properties on which she 
had a charge. Indeed, that decree was the 
best authority there could possibly be for 
the purpose of determining what those pro- 
perties were at that time. The appellants 
in this case are bona fide purchasers who 
were not parties to the proceedings. We 
think, therefore, that they areentitled to tha 


(1) 10 A. 166; 15 I. A. 12; 5Sar. P. O. J. 129; 6 Ind, 
Dec. (x. si) 112 (P. C.). l 
(2) 34 Ind. Cas, 303; 38 A. 240; 14 A. L, J. 302, 
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. benefit of their purchase, and that the 
Court was wrong in setting it aside. The 
sale was in accordance with the decree as 
it stood in the light of the decree obtained 
by Musammat Kunji Kunwar herself, and, 
therefore, the validity of the sale is not done 
away with by the fact that that decree was 
afterwards amended. 

We accordingly allow the appeal, dismiss 
Musammat Kunji Kunwar’s objections in 
regard to these two villages, namely, the 
villages of Shamspur and Karimpur alias 
Dhakur, and confirm the sale in respect of 
them, 

The appellants will get their costs both 
in this Court and in the Court below. 
Costs in this Court will include fees on the 
higher scale. 


Z. K. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 

. SIONER’S COURT. 

CivIL Reviston No. 301 oF 1924, 
April 29, 1925. 
Present:—Mr. Wadegaonkar, A.J, C. 
BENI—PLAINTIFF—ÅPPLICANT 
versus 
BISAN DAYAL AND aNnoTHER—DEFENDANTS 
Non-APPLICANTS. 

Evidence Act (Iof 1872), s. 8h—Account books, 
entries in, value of—Independent evidence, whether 
necessary-—Set-off —Limitation. 

Under s. 34 of the Evidence Act mere entries in 
books of account are not by themselves sufficient to 
charge any person with liability. ‘The reason is that a 
man cannot be allowed to make evidence for himself 
by what he chooses to write in hisown books behind 
the back of third parties, There must be independent 
- evidence of the transaction to which the entries relate. 
[p. 372, cols. 1 & 2.] 

Aclaim fora set-offmade bya defendant not by 
way of defence to the plaintiff's suit but as a counter- 
claim cannot be allowed unless it was within time on 
the date on which it was made,as ifthe defendant 
had filed a suit in respect of the same on the date on 
which he made the counter-claim. [p. 373, col. 1.] 

Revision against a decree of the Small 
Cause Court, _Khandwa, dated the 20th 
August 1924, in Civil Suit No. 834 of 1924. 

Mr. W. R. Puranik, for the Applicant. 

Mr. M..B. Niyogi, for the Non-Appli- 
cants. 


ORDER.—Defendant No. 2 was given 
a license to carry on the liquor shop at 
Kharkala Tahsil Harsud for the year 1920- 
21. Under the terms of the license, he 
had to pay Rs.108 per month to Govern- 
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ment as license fee and defendant No. 1 
stood as his surety for punctual payment 
of this sum, As defendant No. 2 failed 
to make punctual payments, defendant 
No. 1 moved the Government to remove 
defendant No. 2 and to permit him to carry 
on theliquor shop forthe remaining term 
of the license and the Government did 
accordingly. However as plaintiff was 
related to defendant No. 2 it was agreed 
between the parties that defendant No. 1 
should permit defendant No. 2 to carry on 
the liquor shop and that plaintiff should 
be responsible for payment of Government 
demand if defendant No. 2 failed to pay 
it in time. Itwas further agreed between 
the parties that if plaintiff paid the 
Government demand, defendant No. 1 
should recover it from defendant No. 2 
and pay itto the plaintif. Plaintif alleg- 
ed that he paid the kist for January 1921, 
viz, Rs. 108 on 24th January 1921 and he 
brought a suit for recovery of this. sum 
together with interest thereon at Rs, 2 per 
cent, per mensem from both the defend- 
ants on the allegation that although de- 
fendant No. 1 recovered that kist from 
defendant No. 2 he failedto pay the same - 
to him (plaintiff). 

Defendant No, 1 admitted that plaintiff 
paid the kist of January 1921 but pleaded 
that the money so paid by plaintiff was not 
plaintiff's money but his own money. He also 
alleged having paid thekists of February and 
March 1921 and he claimed from the plaint- 
iff the money paid by him for the kists 
of January, Februaryand March 1921 after 


‘giving him deduction for Rs. 55-9-6 on 


account of certain articles received from 
him. 

Plaintiff alleged in reply’ that he had 
paid the kist for January 1921 out of his 
gwn pocket. He denied that the money so 
paid by him was defendant No. Is money. 
He admitted that defendant No. i had paid 
the kists for February and March 1921 but - 
denied his liability to pay the same on 
the ground that defendant No. 1 forcibly 
took possession of the liquor shop from 
defendant No. 2 and did not allow the ` 
latter to carry on the shop. He. also 
brought a separate suit against defendant 
No. 1 for Rs. 65-4-0 on account of the price 
of certain articles taken from him by 
defendant No. 1 plus interest thereon at 
Rs. 2 percent. per mensem (Suit No, 1286 
of 1924 in the Court of Small Causes, 
Khandwa, decided on 9th September 1924), . 
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The Small Cause Court held that de- 
fendant No. 1 and not the plaintiff had 
paid the kist for January 1921. Accord- 
ingly it dismissed plaintiff's claim and gave 
defendant No. 1 a decree for Rs, 335-14-0 
against the plaintiff after allowing the 
latter deduction for the price of articles 
taken by the former from the latter and 
dismissed plaintiff's Suit No. 1286 of 1924 
as well. Plaintiff has now come up in 
revision. 

jt is urged on behalf of the plaintiff 
that the Small Cause Court was wrong in 
holding that defendant No. 1 had proved 
that thé money paid for the January kist 
of 1921 was his money. In my opinion, 
this contention is sound and must prevail. 
The kist for January 1921 was admittedly 
paid into the Government treasury by the 
plaintiff and the Treasury. Officer passed 
a receipt for the samein his favour and 
he has filed it in Court (Ex. P-1). Under 
these circumstances the onus lay heavily 
on defendant No.1 to prove that it was 
his (defendant No. Ie) money which plaint- 
iff paid into the treasury. In order to 
discharge this onus defendant No. 1 examin- 
- ed himself and filed a copy of an entry 
in his account-books. His evidence does 
not prove that he or some body else on his 
behalf handed over Rs. 108 to plaintiff 
for paymentof the kist of January 1921 
into thé treasury, He deposes as fol- 
lows :— 4 

“The sum of Rs. 109-1-0, (i. e., Rs. 108 for 
kist Re, 1 for warrant and l-anna on account 
of writing “fee for the treasury challan) was 
paid by my agent to plaintiff and not by 
me. I had instructed him to doso. I can- 
not say whether I was present when he paid ` 
the money.” 

In other words, he is not prepared to 
swear that the sum of Rs. 109-]-0 was 
paid by his agent to the plaintiff in 
his presence. He has not examined his 
agent to prove payment of money to the 
plaintiff. He has no doubt fileda copy of 
the entry in his books of accounts in regard 
to payment of . this sum to the plaintiff. 
But the entry is not in his handwriting 
and-he has no personal knowledge of the 
. transaction to which the entry relates. In. 
other words the entry has not béen proved. 
“Mere entries in books of account are not 
by themselves sufficient to charge any 
person with liability (vide s. 34 of the. 
Evidence Act). The reason is that a man 
cannot be allowed to make evidence for 
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himself by what he chooses to write in 
his own books behind the back of third 
parties. There must be independent evi- 
dence of the transaction to which the 
entries relate and as no such evidence 
has been adduced in this case the Court 
below was wrong in holding that defendant 
No. I had paid money to plaintiff for pay- 
ment of the kist for January 1921. 
Plaintiff's claim for that kist should have 
been decreed against defendant No, 1 as 
it is admitted that he had realised the 
amount due for that kist from defendant 
No. 2 and was liable under an agreement 
between the parties to pay that amount to _ 
the plaintiff. 

It is contended that the fact that defend- 
ant No. 2 paid the January kist to de- 
fendant No. 1 shows that defendant No. 1 
must have paid money for payment of 
that kist into the treasury to thè plaintiff. 
This inference is „wholly fallacious. De- 
fendant No.1 may have falsely represent- 
ed to defendant No.2 that he had paid 
the kist for January’ 1921 and may have 
thus recovered the amount of that kist 
from defendant No.2. The Court below 
was clearly wrong in acting on such an 
inference only when it had no independ- 
ent proof of payment before it. 

It is next urged on behalf of the plaint- 
iff that the lower Court should have dis- 
missed defendant No. 1's claim for the kist 
of February 1921 as it was barred by 
time on the date on which he filed his 
written statement claiming that sum, 
1 think this contention is sound and 
must prevail. The case of Pragi Lal v. 
Maxwell (1) on which reliance has been 
placed on behalf of defendant No.1 was a 
case of an equitable set-off and is clearly 
distinguishable from the present case. In 
this case it must be remembered that de- 
fendant No. 1 claimed set-off not merely as 
a ground of defence. His aefence that 
he and not the plaintiff had really paid 
the January kist was, if proved, a suffici- 
ent defence to defeat plaintiff's claim. 
But instead of resting satisfied with this 
defence, he counter-claimed for the kists 
of January, February and March 1921. 
Even if the claim for January kist be 
treated asa defence in the alternative, that 
for the February and March kists can in 
no sense be treated as a defence and limita- 
tion in regard to the recovery of the 
uy? 7 A. 284; A, W. N, (1885) 40; 4 Ind. Dec. (x. s.) 
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latter two kisis must be determined by 
reference to the date on which defendant 
No. 1 preferred his counter-claim and not 
the date on which plaintiff instituted his 
suit. According to this view, his claim for 
recovery of the February kist which he 
paid on2Ist February 1921 and for which 
he preferred his claim on 18th March 1924 
must stand dismissed. His claim for recovery 
ofthe January kist fails because I have 
held that plaintiff and not he (defendant 
No. 1) paid that kist. The claim for re- 
covery of the March kist which was paid 
by defendant No.1 on 3lst March 1921 is 
within time and must be allowed. ` 

The amount due to plaintiff for the 
January kist of 1921 plus interest thereon 
at Rs. 2 per cent. per mensem comes to 
Rs. 185-12-0 and that due to defendant No. 1 


for the March kist of 1921 plus interest there- . 


on at Rs. 3 per cent. per mensem comes 
to Rs. 185-18-8. Defendant No. 1 is therefore, 
entitled to a decree for lanna 8 pies only 
against the plaintiff. The decree of the lower 
Court is, therefore, modified by substitut- 
ing lanna 8 pies for the sum decreed by that 
Court in favour of defer.dant No. 1. Parties 
will share costs of both Courts in proportion 
to their success. 

Plaintiff's claim in Suit No. 1286 of 
1923 has not been disputed before me by 
defendant No. 1. The decree of the 
Court belowin that suit is reversed and 
it is hereby decreed that defendant No. 1 
do pay Rs. 88-12-0 to the plaintiff and bear 
costs of both Courts. 


Z. K. Decree reversed. 


` CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECRERS No. 2440 
OF 1922, Nos. 878 AND 879 oF 1923. 
April 9, 1925. 

Present: —Justice Sir Ewart Greaves 
Kr., and Mr. Justice Cuming. 
HUSENA BANOO AND oTHERS— 
DEFENDANTS—-APPELLANTS 
versus 
Hon'ble BROJIENDRA KISHORE ROY 
CHOUDHURY—Ptatwwtirr—RESPONDENT. 

Muhammadan Law—Guardianship-~Mother, whether 
guardian--Contract by mother on behalf of minor son, 
whather binding on  minor—Kabulivat executed by 
mother—Minor, whether liable for rent, ` : 
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Under the Muhammadan Law the mother ig not the 
legal guardian of her minor sons and cannot, therefore, 
contract on behalf of the latter so as to bind them. |p. 
374, col. 1.) 

Imambandi v. Mutsaddi, 47 Ind. Cas. 513: 45 C. 878; 
35 M. L. J. 422; 16 A. L. J. 800; 24 M. L. T. 330; 28 C. 
L, J. 409; 23 C. W N. 50; 5P. L. W. 276: 20 Bom. L. 
R. 1022; (1919) M. W. N. 91; 9 L. W.518; 45 I. A. 73 
(P. C.), followed. 

A Muhammadan minor cannot be sued for rent on 
the basis of a kabuliyat executed by his mother on his 
behalf. [p. 374, col. 2] 

Appeals against the decreesof the District 
Judge, Mymensingh, dated the 16th of June 
1922, affirming those of the Additional 
Munsif, Netrokona, dated the 30th of July 
1921. 

Babus Brajalal Chakravarti and Birendra 
Kumar De, for the Appellants, 

Mr. Mohendra Nath Roy, Babus Ramani 


Mohan Chatterjee and Rebati Mohan 
Chatterjee, for the Respondent, 
JUDGMENT. 


Cuming, J.—In the three suits out of 
which these three appeals have arisen the 
plaintiff sued the defendants for arrears of 
rent on the following facts. In a Settlement 
Record the three holdings for which the 
plaintiff now sues were shown as liable 
to assessment of rent. The plaintiff brought 
proceedings under s. 105 of the Bengal 
Tenancy Act against the defendants for 
assessment of fair and equitable rent. 
While these cases were pending defend- 
ants Nos. 1 and 2 executed a kabuliyat on 
their own behalf and defendant No. J on 
behalf of defendants Nos. 3,4 and5 in 
respect of the three holdings and upon 
this the proceedings under s. 105 were 
withdrawn. The plaintiff has now sued 
for rent for these three holdings on the 
basis of the kabuliyats. The defence was, 
firstly, that the kabuliyats were brought 
about by undue influence, fraud and 
egercion and that, therefore, they were 
not binding on them; and secondly, that 
defendant No.1 is a pardanashin lady 
and that defendant No. 2 at the time of the 
execution of the kabuliyats wasa school hoy 
of 19 or 20 years ofage and that the kabu- 
liyats were not properly explained to defend- 
ant No. 1 and the third ground was that 
defendant No. 1 was only a de facto guar- 
dian of the children, defendants No. 3, 4 
and 5 and that, therefore, the kabuliyat 
executed by defendant No. lon their þe- 
half is not binding on them. I should note 
here that defendant No. 4 had died since 
the institution of the suit. The Trial 
Court found all the issues in favour of 
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the plaintiff and against the defendants and 
decreed the suit in full and this finding was 
confirmed on appeal in the District Court. 
Defendants Nos, 1, 2,3 and 5 have now 
appealed to this Court, 

The first point argued is that defendant 
No. l is a pardanashin lady and that the 

. burden of proof lay on the plaintiff to 
prove that she had had independent advice 
and that she understood the terms of the 
kabuliyat. This is purely a question of fact 
which is disposed of, I think, by the find- 
ing of the lower Appellate Court. The 
learned Judge states ‘If seems to me a 
safe inference from the circumstances that 
the advice of the defendants’ Pleader in the 
s. 105 cases was taken regarding the kabu- 
liyats. The learned Judge seems to be 
satisfied that the lady had acted on inde- 
pendent advice. 

The next point raised on behalf of the 
defendants has more substance. The point 
is that at the time of the execution of the 
kabuliyats defendants Nos. 3 and5admitted- 
ly were minors, that defendant No. 1 was 
not a legal guardian of the two minors 
and that she was only ade facto guardian 
‘and, therefore, she could not bind the two 
minors defendants Nos. 3 and 5 and 
in support of this contention he relies on 
the case of Imambandi v. Mutsaddi (1), a 
decision of the Privy Council. In dealing 
with this case at page 903* their Lordships 
laid down “under the Muhammadan Law a 
person who has charge of the person or 
property. of a minor without being his 
legal guardian, and who may, therefore, be 
conveniently called a ‘de facto guardian’ has 
no power to convey to another any right or 
interest in immoveable property which the 
transferee can enforceagainst the infant; nor 
can such transferee, if let into possession 
of the propetty under such unauthorized 
transfer, resist an action in ejectment on 
behalf of the infant as a trespasser.” The 
respondents have contended that this 
decision only decides the powers of a 
de facto guardian so far as regards the sale 
or transfer of immoveable property. But 
I aminclined tothink that the principle 
which underlies the ruling is that a de facto 
guardian cannot contract on behalf of a 
minor so as to bind him, “The learned 


(1) 47 Ind. Cas. 513; 450. 878; 35M. L. J. 422; 16 
A.L. J, 800; 24 M. L. T. 330; 28 O. L. J. 409; 23 0. W. 
N. 50; 5 P. L. W. 276; 20 Bom. L. R. 1022; (1919) M. 
W, N. 91; 9 L. W. 518: 45 I. A. 73 (P. ©). 
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Advocate who has appeared for the re- 
spondents has further argued thatthe s. 105 
proceedings were compromised as a result 
of the parties having entered into a kabu- 
liyat and contends that had there been no 
compromise and had a fair rent been fixed 
in the proceedings under s. 105 and had a 
guardian been legally appointed they could 
not challenge the order made in the pro- 
ceedings, Possibly, this is correct, But ` 
the facts are that no final order was pass- 
ed in the proceedings, the proceedings being 
withdrawn on the ground that the parties 
had compromised. The conclusion, there- 
fore, I must come to is that the minor de- 
fendants Nos. 3 and 5 are not bound by the 
terms of the kabuliyats and so far as they 
are concerned the appeals must succeed 
and the suits must be dismissed. So 


< far as defendants Nos. 1 and 2 are concern- 


ed the appeals must fail and are dis- 
missed. 

We make no order as to costs in any 
Court. 

Greaves, J.—I agree. 


Z. K, Appeals allowed. 


—— 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 740 oF 1923. 
May 15, 1925. 
Present:—Mr. Justice Boys and 
Mr. Justice Ashworth. 

KALI CHARAN SINGH AND OTHERS 
—PLAINTIFFS—ÅPPELLANTS 
versus 
Musammat BAGESHRA KUNWARI 

AND OTHERS— DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 1l—Hindu 
Law—Alienation by widow—Suit by reversioner 
challenging alienation—Plea that plaintiff is not 
reversioner, not taken—Subsequent suit by sons of 
previous plaintiff—Plea that plaintiffs are not rever- 
sioners, whether barred —Res judicata—Remote rever- 
sioner, whether can maintain suit—Appeal, second— 
Point not argued before lower Appellate Court, whether 
can be taken. 

Plaintiffs alleging themselves to be the pre- 
sumptive reversionary heirs of one M brought a suit 
against the latter’s widow and against certain trans- 
ferees from the widow challenging the transfers made 
by the widow in favour of the latter. One of the 
pleas set up in defence was.that the plaintiffs were 
not the reversioners of M. Ina previous suit for a 
similar relief brought against the widow and a certain 
transferee from her by the father of the plaintiffs 


(89 I. ©. 1925] 


the defendants had not raised the plea that the then 

‘plaintiff was nota reversionerof M. It was found 
on the evidence in the present suit that plaintiffs 
were not the reversioners of M : 

Held, that the question whether the plaintiffs 
were or were not the reversioners of M was not res 
judicata by virtue of the failure of the defendants 
to raise the plea in the previous suit brought by 
plaintiffs’ father. 

Where the immediate reversioner of a deceased 
Hindu is a minor it is not competent to remoter 
reversioners to maintain a suit to challenge alienations 
made by the widow of the deceased. It is, however, 
open to them to sue as the next friends of the minor 
so as to obtain a decree in the minor's name. 

Where an Appellate Court states in its judgment 
that the points discussed by it were the only points 
argued before it, it must be presumed that no other 
matter was put forward and discussed before that 
Court. In sucha case it is not open to an appellant 
to argue a point in second appeal which was not 
argued before the lower Appellate Court. 

Second appeal from a decree of the 
District Judge, Benares, dated the 15th of 
February, 1923. 

Messrs. Iqbal Ahmad and Haribans Sahai, 
for the Appellants. 

Dr. K. N. Katju, for the Respondents. 


JUDGMENT.—This second appeal 
arises out of a suit brought by certain 
persons alleging themselves to be the 
‘presumptive reversionary ‘heirs of one 
Makundi Singh against the widow in pos- 
session and. against certain transferees 
from the widow. 

Amongst other points taken up in de- 
fence, it was urged that the plaintiffs-ap- 
pellants were not the next reversioners. The 
Subordinate Judge of Jaunpur framed an 
issue on this pleading and decided it in 
favour of the defendants, namely, he held 
that there wasa nearer reversioner one 
Jangbahadur, grandson of Makundi Singh. 
The plaintiffs, however, pleaded that the 
defendants were debarred from taking 
advantage of this plea because in a previous 
suit brought by their father as next rever- 
sioner against the widow and against trans- 
ferees of other portions of the estate of 
Makundi Singh, the widow and those 
transferees had failed to adopt the plea 
now put forward that the plaintiffs father 
was not the next reversioner. The Sub- 
ordinate Judge accepted this pleaand held 
that the matter was res judicata. He con- 
sequently decreed the plaintiffs’ suit. 

In appeal the District Judge held that 
the doctrine of res judicata did not apply 
and accordingly on the finding of fact that 
the plaintiffs were not the next reversioners 
` dismissed the suit. 

In this appeal the first ground taken up 


“KALI CHARAN SINGH V. BAGESHAR KUNWARI, 


‘up before the ‘District Judge. 
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is that the Subordinate Judge was right 
and the District Judge was wrong as to 
the question of res judicata. Reliance is 
placed onthe Full Bench ruling of this 
Court in Kesho Prasad Singh v. Sheopar- 
gash Ojha (1), where it was held that a ques- 
tion decided between the widow in posses- 
sion and the next reversioner for the 
time being would bind the reversion- 
ers suing at a later date the widow on a 
similar cause of action, We distinguish 
this ruling onthe following ground. The 
ruling applied to a party who was, in fact, 
the reversioner. The present appellants 
wish us to apply the same reasoning to a 
party who isnot the next reversioner, in 
fact, but onlya claimant to be such. We, 
therefore, find no authority for holding that 
the failure of the widow or the transferees 
in the first case to raise the plea against the 
father of the present plaintifs that he was 
not the next reversioner wouldin any way 
be res judicata as regards the present 
suit. 4 
The next ground of appeal taken is that 
the lower Appellate Court was bound to 
consider whether the finding of the Sub- 
ordinate Judge on the question of fact whe- 
ther Jangbahadur Singh was the next re- 
versioner was correct or not. From the 
lower Appellate Court's judgment we find 
it stated that the legal question of res 
judicata was the only one argued, From 
this we infer that the respondent did not 
in that appeal before the District Judge 
ask to be heard on the question of fact and 
we must hold that the matter did not come 
He was 
entitled, therefore, to disregard it. 

The only other ground taken upin this 
appeal was that Jangbahadur Singh being 
a minor atthe time of both suits could be 
«legally represented in each by the father 
of the plaintiffs and the plaintiffs them- 
selves respectively. Reliance is placed on 
the Privy Council rulingin Rani Anand 
Kunwar v. Court of Wards (2), where it was 
held that a person who was not the pre- 
sumptive reversionary heir but a more dis- 
tant heir might bring a suit on behalf of 
the reversioners where the presumptive re- 
versionary heirhad colluded with the widow. 
An attenfpt is made to infer from the 


(1) 64 Ind. Cas. 248,19 A. L. J. 749; 3 U.P. L. R. 
(A) 117; 44 A. 19; (1922) A. 1. R. (AJ) 301. 

(2) 6 C. 764; 8 C. L. R. 381; 8 I. A. 14; 4 Shome L. R. 
78; 4 Sar. P. C. J. 195; 5Ind. Jur. 161; Rafique & 
Jackson's P. O. Na. 63; 3 Ind. Dec. (N. s.) 495 (P. C). 
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principles underlying this proposition that 
a more distant heir may sue where the 
nearestreversionary heiris a minor. Neither 
the ruling nor any principles invoked 
inthat ruling appear to support such a 
proposition and for an obvious ‘reason the 
more distant reversiouers are in a position 
to appear and sue as the next friends of 
the minor and that is the method of law 
prescribed for enabling a minor to assert 
his rights. Indeed so far as we are aware 
there is nothing to prevent the minor suing 
through a next friend at this stage. 

For the above reasons we dismiss this 
appeal with costs’ including in this Court 
fees on the higher scale. 

Z. K. g Appeal dismissed, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Civit Sum No. 1116 oF 1921, 
November 6, 1923. 
Present:—Mr. Rupchand Bilaram, A. J. C. 
Tae SIND TYPEWRITING Co--- 
PLAINTIFFS 

VETSUS : 

THe KARACHI PORT TRUST 
AND Tue BRITISH INDIA STEAM 
NAVIGATION Co, Lro,— 
DEFENDANTS. 

Karachi Port Trust Act (Bom. Act VI of 1886), s. 87 
—“Person”, whether includes Board of Trustees—Suit 
against Board—-ILimitation—Ezxtension of limitation— 
Special Act. 

The word “person” ins. 87 of the Karachi Port 
Trust Act includes fhe Board of the Trustees of the 
Karachi Port anda suit against them must be ine 
stituted within six months of the accrual of the cause 
of action as against them as prescribed by that sec- 
tion. [p. 377, cols. 1 & 2) 

Prag Narain v. Karachi Port Trust, 10 Ind. Cas. 972; 
48. L. R. 236 and Moosaji Ahmed & Co. v. Karachi 
Port Trust, 45 Ind. Cas. 410; 11 S. L. R. 126 fol- 
lowed. : 

Quære.— Whether the general provisions of the 
Limitation Act regarding extension of the period of 
limitation apply to the period of limitation prescrib- 
ed ina special Act, such asthe Karachi Port Trust 
Act. [p. 373, col. 2.) : e 

Mr. Dingomal Narainsing, for the Plaint- 
ifs, 

Mr. Choithram Dewanmal, for Defendants 


No.1. 
Mr. C. M. Lobo, for Defendants No. 2, 


SIND TYPEWRITING CO. Vv, KARACHI PORT TRUST, 
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JUDGMENT .—Five packages of piece- 
goods were shipped from Bombay to 
Karachi by the SS. Linga under a Bill 
of Lading dated 6th May 1920- The 
plaintiffs who are the transferees cf the 
Bill of Lading obtained delivery of only 
four out of the five packages at Karachi 
on some date prior to 10th June 1920 and 
instituted this suit on 9th August 1921 


‘for value of the package short delivered 


against the Karachi Port Trust, defendants 
No. 1 in the suit who under statutory 
powers deal with the cargo consigned to 
this Port, impleading the Steam Ship 
Company as defendants No. 2 and claimed 
relief in the alternative against the two 
sets of defendants. 

Both the defendants have pleaded limita- 
tion. Dafendants No.1 rely on s 87 of the 
Karachi Port Trust Act VI of 1886 which 
provides a period of six months for suits 
filed against any person for anything done 
or purporting to have been done in pursu- 
ance of the Act. Defendants No. 2 have 
relied on Arts. 30 and 21 of the Limita- 
tion Act providing a period of one year for 
suits instituted against a carrier for com- 


. pensation for losing goods and for non- 


delivery of goods. 

The plaintiffs’ cause of action as against 
defendants No. 1 is based on their failure 
as statutory bailees to deliver the goods at 
the proper time. It is conceded that the 
proper time for delivery of the goods was 
in May 1920 when the packages are said to 
have arrived and were ready for delivery. 
It is further admitted that the plaintiffs 


` obtained a delivery order from defendants 


No, 2 on 18th May 1920 requesting defend- 
ants No. 1 to deliver the five packages to the 
plaintiffs’ agents and obtained delivery of 
four packages and that they were informed 
about that time that defendants No.1 re- 
pudiated liability for the remaining package 
contending that it had not been landed. It 
is also admitted that the plaintiffs there- 
upon submitted their bill dated 10th June 
1920 to Messrs. Mackinon Mackenzie and 
Co., the local agents of defendants No. 2 for 
the value of the package short delivered. 
The plaintiffs have based their cause of 
action as having arisen to them not at the 
date when the package was not delivered 
to them but in April 1921 when defendants 
No. 2 are alleged to have finally refused 
to pay the value of the goods. It appears 
from the correspondence Ex. 6 that on 
receipt of the plaintiffs’ bill dated 10th 


(89 I. O. 1926] 


June 1920 Messrs. Mackinon Mackenzie 
and Ca, carried on correspondence with 
defendants No.1 requesting them to account 
for the missing package in view of their 
receipt dated 12th May 1920 but finding 
that defendants No. 1 would. not yield, 
defendants No. 2 wrote a letter dated 26th 
February 1921 to the plaintiffs returning 
to them their bill of the 10th June 1920 
and referred them to defendants No. 1 as 
the proper accounting party. Thereupon 
the plaintiffs made a demand on defendants 
No. 1 by their letter dated 2nd March 
1921 with no better results. This fresh 
demand made on 2nd March 1921 or the 
subsequent repudiation by defendants No.1 
on llth March or in April 1921 cannot 
give a fresh cause of action to the-plaint- 
iffs. 

Mr. Dingamal, Pleader, for the plaintiffs 
has further contended that as the present 
suit is against the Board itis not a suit 
against any person “within the meaning 
of s. 87 of the Act, and that this suit 
should, therefore, be governed by the three 
years’ rule provided in the Limitation Act. 
There is no substance in this plea which 
is concluded by several rulings of this 
Court. According to the definition given 
in the Bombay General Clauses Act I of 
1904 “a person” is said to include any 
company orassociation or body of indivi- 
duals whether incorporated or not and when 
nsed in any enactment passed by the Local 
Legislature it is to be interpreted in that 
sense unless there is something repugnant 
in the subject or context. In Prag Narain v. 
Karachi Port Trust (1), Leggatt, A.J.C., held 
that there was nothing repugnant in the sub- 
ject or context of s, 87 of the Karachi Port 
Trast Act so asto deprive the Board claiming 
the privilege of a special notice and ‘a 
. special period of limitation conferred by 
s. 87 on any person for anything done or 
purporting to have been done in pursuance 
of the Act. The same view was adopted 
by Crouch, A J. ©. in Ralli Brothers v. The 
Asiatic Steam Navigation Co., in Suit No. 
412 of 1916 and by the Appellate Bench 
of this Court consisting of Pratt, J. C. and 
Grouch, A. J. ©. in Moosaji Ahmed & Co. v. 
Karachi Port Trust (2). 

The plaintiffs’ claim was, therefore, 
barred by limitation by the end of Decem- 
ber 1920 or at the latest on 10th January 
1921 six months after the date on which 


(1) 10 Ind. Cas. 972; 4 S. L. R. 236. 
(2) 45 Ind. Oas, 410; 11 S. L. R, 126, 
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the plaintiffs. submitted their claim for the 
value of the package to Messrs. Mackinon 
Mackenzie and Co. Mr Dingamal had 
relied on the letter of defendants No. 1 
dated llth March 1921 as saving limita- 
tion. This letter contains no acknowledg- 
ment of their liability by defendants No. 1 
so as to revive limitation and having 
been written more than six months after 
the accrual of the cause of action is of no 
effect. It is, therefore, not necessary for 
me to consider the question whether “the 
general provisions of the Limitation Act 
providing for extending the period of 
limitation apply only to the period pre- 
scribed in the Schedule of the Limitation 
Act or to the period prescribed in any 
special Act like the Karachi Port Trust 
Act. The decision of Hayward, A. J. C. in 
Moosajt Ahmed & Co. v. Asiatic Steam 
Navigation Co. (3) on this point is opposed 
to the view of the Madras High Court and 
also opposed to the view of Sargeant, C. J. 
in Guracharya v. President of the Belgaum 
Town Municipalities (4) and with all the 
due respect to the learned Judge requires 
further consideration. The plaintiff’s cause 
of action as against defendants No.2 is 
based on their failure to carry the pack- 
age to Karachi by the SS. Linga and to 
deliver it to defendants No. 1 for if they . 
did actually deliver the package free of 
the ship’s tackle their responsibility ceased 
under the terms of their Bill of Lading, 
The cause of action as against them, there- 
fore, accrued in May 1920 when the fifth 
package should have been carried to and 
discharged at this Port. Defendants No. 2 - 
have all along maintained that they did 
carry and deliver the package to defend- 
ant No. ] in May 1920. The package 
ought to have been delivered to the plaint- 
ifs in May and was not so delivered and 
being a suit against the carriers for com- 
pensation for non-delivery of this package 
the cause of action acerued due to the 
plaintiffs in May 1920 when the goods 
ought to have been delivered. Mr. Dinga- 
mal has referred me to Jugal Kishore v. 
G. I. P. Railway (5) and has contended 
that the plaintiffs’ cause of action was in 
suspense till the 26th February 1921 when 
the defendants No. 2 returned the plaint- 
iffs’ bill and referred them to defendants 


(3) 45 Ind. Cas. 168; 11 S. L. R. 106. 

(4) 8 B. 529; 4 Ind. Dee. (N. s.) 727. 

(5) 68 Ind. Cas. 981: 45 A. 43; 20 A. L. J. 792: 4U 
P. L, R. (A) 219; (1923) A. 1. R. (A) 22.. noe 
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‘No. 1 and that the date when the package 
ought to have been delivered should, there- 
fore, be the date when the defendants No. 2 
wrote the letter and has further relied 
on this letter as an acknowledgment saving 
limitation, The ruling referred to by him 
does not support his contention. In the 
‘present case the defendants No. 2 did not 
for a moment admit that the package had 
not been delivered by them to defendants 
“No. 1 on 12th May 1920 or that they were 
making inquiries at the Port of landing to 
see ifthe package had not been shipped. 
On the contrary they, asserted that defend- 
ants No. 1 having received the package 
and signed for it should make good the 
loss. The letter of 26th February 1921 con- 
tains no acknowledgment whatsoever, It 
is a repudiation of their liability and as 
such cannot extend the time for the institu- 
tion of this suit. The plaintiffs’ claim as 
against these defendants is also barred by 
limitation and must fail. 

I must, therefore, dismiss the suit as 
barred by limitation. With regard to the 
‘question of costs I think it is a fit case 
in which I should order defendants No. 2 
to bear their own costs. The plaintiffs 
submitted to them their bill for the value 
of missing package on the 10th June 1920 
-and it was not till 26th February 1921 
that defendants No. 2 returned this bill to 
the plaintiffs and asked them to submit 
their claim to defendants No.1. Even if 
tho plaintiffs had been diligent and had 
filed their suit immediately thereafter 
their claim against defendants No. 1 would 
have been barred by limitation. Ido not 
see any reason for not allowing the 
costs to defendants No. 1. I, therefore, 
order that plaintiffs do bear the costs of 
defendants No, 1 and that defendants No. 2 
do bear their own costs. 6 

P. B. A. Suit dismissed. 
Z. K. : 
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LAHORE HIGH COURT. 
First Civit APPEaL No. 2681 or 1920, 
June 10, 1924. 

Present :—Mr. Justice Campbell and 

Mr. Justice Moti Sagas. 
SAMAIL AND ANOTHER—PLAINTIFFs— 
APPELLANTS h 
: versus 
HAJI AND oTHERS—DEFENDANTS— 
RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O.I, r. 8, 


SAMAIL W. HAJI. 


‘respondents has died and that 


‘the necessity of 


[89 I. O. 1925] 


0. XXII, r. 4—Appeal—Order permitting some re- 
spondents to defend on behalf of others—Death of 
respondent—Substitution, absence of-—A batement. 

An order passed under O. I, r. 8 of the C. P. C. per- 
mitting a certain number of respondents to defend an 
appeal on behalf of the others will not relieve the 
appellant from the necessity of impleading as respond- 
ents all those” persons who were parties in the Court 


“below and had obtained a decree in their favour, and 


the representatives of any of those persons who die 
during the pendency of the appeal. Where in such a 
case one of the respondents, other than those who 
have been permitted to defend the appeal, dies and his 
legal representatives are not brought on the record 
within the prescribed period the appeal abates wholly 
or with respect to the interest of the deceased respond- 
ent, as the case might be. 

Wali Muhammad v. Mahlu, 86 Ind. Cas. 592; 1 L, ©. 
482; 6 L. L. J. 360; 3 L. 429; (1925) A. I R. (L.) 124, 
followed. ; 


Appeal from the decree of the Sub- 
ordinate Judge, First Class, Shahpur at 
Sargodha, dated the 11th August 1920. 

Lala Ram Chand Manchanda, for the 
Appellants. 

Messrs. Nanak Chand and Devi Dayal, 
for the Respondents. 

JUDGMENT.—Mr. Nanak Chand on 
behalf of the respondents takes a prelimin- 
ary objection that some of the respond- 
ents are dead and that appeal has abated 
by reason of the appellants’ failure to apply 
for their legal representatives to be brought 
on the record in time. Mr. Ram Chand 
on behalf of the appellants argues that 
his clients made an application under O. I, 
r. 8, C. P. C. that five of the respondents 
might be permitted to defend the appeal 
on behalf of the others and that this 
application was granted by this Court. It 
is pointed out that none of these five 
in these 
circumstances it was not necessary for the 
appellants to make an application that 
the representatives of the other deceased 
respondents should be brought on the 
record. We are unable to accept this con- 
tention. The respondents who have died 
were clearly parties to the suit and to 
appealin this Court, and, as recently held 
in the case of Walt Muhammad v. Mahlu 
(1), an order passed under O. I, r. 8, C. 
P. C. will not relieve the appellants from 
impleading all those 
persons who were parties in the Court 
below and had obtained a decree in their 
favour, and the representatives of any of 
these persons who have died, and that 
the appeal will abate in toto, if no steps 
have been taken by the appellants to bring 


(1) 86 Ind. Oas. 592; 1 L. O. 482; 6 L, L. J. 360; 5 L 
429; (1925) A. I. R. (L.) 124. 
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the legal representatives of the latter on 
the record within the time prescribed by 
law. 

The preliminary objection prevails and 
we hold that the appeal has abated in 
toto, The appellants will pay the costs of 
the respondents, 


Z. K. Appeal dismissed. 





ALLAHABAD HIGH COURT. 
SECOND CIVIL Apprat No. 1304 oF 1923. 
June 5, 1925. 

Present:—Mr. Justice Sulaiman. 
Musammat KUMARI AND orHERS— 
PLAINTIFFS—APPELLANTS 
VETSUS 
ADIT MISIR—Derenpant— 

RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 11, 
0. XXIII, r. I1—Agra Tenancy Act (II of 1901), 
Sch. IV, groups A and B—Ejectment suit, withdrawal 
of, effect of—Subsequent suit for ejectment, whether 
barred— Suit for arrears of rent tried by Assistant 
Collector of Second Class—Subsequent suit for ejectment 
tried by Assistant Collector of First Class—Finding in 
previous suit, whether operates as res judicata, 

A withdrawal of a suit for ejectment of a tenant is 
not a bar to the maintainability of a subsequent suit 
for ejectment. The right to sue for ejectment accrues 
from year to year and a subsequent suit for ejectment 
is not, therefore, based on the same cause of action as 
a previous suit for ejectment. [p. 379, coL 2.] 

An Assistant Collector of the Second Class is not 
competent to try a suit for ejectment. A finding in a 
sult for arrears of rent tried by an Assistant Collector 
of the Second Olass cannot, therefore, operate as res 
judicata in a subsequent suit for ejectment inasmuch 
as the subsequent suit could not have been tried by 
the Court which decided the previous suit. [ibid.] 

Second appeal from the decree of the 
District Judge, Gorakhpur, dated the 4th 
of April 1923. 

Messrs. Harnandan Prasad and Janaki 
Prasad, for the Appellants. 

Dr. M. Waliullah, forthe Respondent. 


JUDGMENT.—This is a plaintiffs’ ap- 
peal arising out of a suit for ejectment in 
the Revenue Court. lt appears that on a 
previous occasion the plaintiffs instituted a 
suit for ejectment which they withdrew 
without permission to institute a fresh suit. 
Subsequently they brought asuit forarrears 
of rent inthe Court of an Assistant Collector, 
Second Class, and that suit was dismissed on 
he ground that the defendant-appellant 
was in fact a mortgagee, and nota tenant, 
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of an agricultural holding, They then 
brought the present suit for ejectment of 
the defendant in the Court of an Assistant 
Collector of the First Class, The Court of 
first instance held that the decision in the 
former suit was not a bar to the present 
claim and decreed the suiton the merits. 
On appeal the learned District Judge allow- 
ed the appeal and dismissed the suit on the 
only ground that the present suit was 
barred by s. 1l‘of the C, P.O, ; 

As to the previous withdrawal of the suit 
for ejectment, the point is quite clear, be- 
cause the withdrawal of such a suit is not a 
bar to a subsequent suit. The right to sue 
for ejectment accrues from year to year, and 
the present suit is not brought on the same 
cause of action. Therefore the withdrawal is 
no bar. 

As regards the question of res judicata, I 
am of opinion that the learned Judge has 
wrongly applied the analogy of cases de- 
cided under s. 199 of the Tenancy Act. He 
has relied on the case of Shahzade Singh v. 


-Mohammad Mehdi Ali Khan (1) whichturned 


on a conflict of jurisdiction between the 
Revenue and the Civil Courts. That point 
does not arise in this case at all. Here the 
suits were instituted in the Court of the 
same class, namely, the Revenue Court. 
Suits for arrears of rent for an amount 
less than Rs. 100 fall under group (A) of 
the Fourth Schedule and are triable by the 
Assistant Collector of theSecond Class. Suits 
for ejectment fall under group (B) and are 
triable exclusively by Assistamt Collectors 
of the First Class. Assistant Collectors of 
the Second Class have no power to try a suit 
for ejectment at all. It is, therefore, obvious 
that the present suit is not one which the 
Assistant Collector of the Second Olass who 
disposed of the previous suit was competent 


ə to try. The subject-matters are also differ- 


ent. In the previous suit the subject- 
matter was the arrears of rent claimed. In 
the present case the subject-matter is the 
holding itself from which the defendant is 
sought to be ejected. Furthermore, the 
causes of action are also different, for the 
arrears of rent were due on account of the 
period in respect of which the previous suit 
had beep filed, whereas the cause of action 
for ejectment accrued afresh in 1921. Sec- 
tion 11 of the O. P. C., therefore, cannot 
apply, because the condition requiring that 
the First Court should be competent to try 


(1) 3 Ind. Qas, 954; 6 A. L, J, 917; 32 A, 8, 
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‘the subsequent suit is not fulfilled in this 
case. 

` The analogy of cases where a conflict of 
jurisdiction between the Revenue and Civil 
Courts arises is quite different, because they 
-are decided on the principle that when a 
. matter within the exclusive jurisdiction of 
the Revenue Court has been disposed of by 
that Court, the question should not be re- 
opened over again in a Civil Court. The 
present case is rather analogous to a case 
where asuitfor arrears of rent is first dis- 
missed bya Munsif and then asuit for re- 
covery of possession of the property filed in 
the Court of the Subordinate Judge is held 
not to be barred: vide, the case of Run 
Bahadur Singh v. Lacho Koer (2). This 
view of mine is supported by the case of 
Sunder Lal v. Bhup Singh (3). 

As the appeal has been disposed of on a 
preliminary point, I set aside the decree of 
the lower Appellate Court and send the case 
back to that Court for disposal according to 

aw. 

Costs of this appeal will abide the 
event, which will include fees on the higher 
scale. f 

Z. K. Decree set aside; 

Case remanded. 
(2) 11 O, 301; 121. A. 23; 4 Sar. P. O. J. 602; 9 Ind. 
Jur. 202; 5 Ind. Dec. (N. s.) 960 (P. C.). 
(3) 88 Ind. Cas. 164; U.P. Revenue Oases, 1924, 
p. 43; (1924) A. I. R. (A.) 466; L. R. 5 A. 105 Rev. 
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OUDH JUDICIAL COMMIS- 
__SIONER’S COURT. 


Szoonp. Cayir Appeal No. 291 oF 1924. | 


July 18, 1925. 
Present:—Mr. Wazir Hassan, A. J. O. 
HARI SADHAN MITRA AND OTHERS— 

DsFENDANTS—APPELLANTS 


Versus 
Lala BECHA LAL—P iainrirr— 
RESPONDENT. 

Contract Act (IX of 1872), s. 230—Contract made 
by agént—Personal liability of agent—Presumption. 

Where a party to a contract signs himself as “agent 
and manager" it must be presumed that he intended 
to absolve himself from all personal liability under 
the contract and eyen if he is acting for an undisclosed 
principal he cannot be held to be personally liable 
under the contract. [p. 38], col. 1j - 

Appeal against an order of the Judge, 


Small Cause Court, Lucknow, sitting as 


“HARI SADHAN MITRA V. BECHA LAL. 


+ [B9 I. ©. 1925] 


Additional Subordinate Judge, Lucknow, 
dated the 14th April 1924, modifying that 
of the Munsif, South Lucknow, dated the 
24th March 1923, . 

Mr. J. N. Chak, for the Appellants. 

Mr. Mukund Behari Lal, for the Respond- 
ent. . 

JUDGMENT.—This is the appeal of 
the representatives of the original defend- 
ant No. 2, Raj Kumar Mitra, who died 
during the pendency of the suit in the 
Court of first instance. The plaintiff-re- 
spondent asked for a decree for the return of 
Rs. 500 which he had paid as earnest money 
to Raj Kumar Mitra and also for damages 
for breach of contract for the sale of coal 
to the plaintiff. The Court.of first instance 
gave a decree to the plaintiff as against 
the defendant No. 1 and dismissed the suit 
as against the defendant No. 2 as well as 
defendant No. 3. The plaintiff appealed 
from the decree of the Court of first in- 
stance to the Court of the Additional Sub- 
ordinate Judge of Lucknow. The appeal 
was preferred against the representatives 
of thedefendant No. 2 alone. The lower 
Appellate Court allowed the appeal and 
gave a decree as against the present appel- 
lants also. The question in issue was 
whether Raj Kumar Mitra acted as an 
agent of the defendant No. 1 in the matter 
of the contract and, if so, was his estate 
liable for the plaintiff's claim. 

The lower Appellate Court has clearly 
found that Raj Kumar Mitra entered into 
the contract in the capacity of an agent 
for the first defendant butit has proceeded 
to hold that that fact did not exclude the 
personal liability of Raj Kumar Mitra. I 


. have to determine whether the last-mention- 


ed view is a sound one, 

That the contract was entered into be- 
tween the plaintiff and Raj Kumar Mitra is 
not disputed. It is also not disputed that 
the only evidence with regard to the de- 
tails of the contract is contained in Ex. 
1, which is a receipt admittedly signed 
and granted by Raj Kumar Mitra in favour 
of the plaintiff for the sum of Rs. 500 
which the former received from the latter 
as earnest money in pursuance of the 
contract. In this receipt Raj Kumar Mitra 
signs himself “agent and manager.” It 
must, therefore, be held in agreement with 
the lower Appellate Court that Raj Kumar 
Mitra entered into the contract in the 
capacity cf an agent and not asa principal. 
That being so,on general principles Raj 
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Kumar Mitra was not personally liable 
under the contract. ‘lhe respondent's 
learned Pleader, however, argues that as 
Raj Kumar Mitra did not disclose the 
name of his principal the presumption is 
that he contracted to be held personally 
liable as well, This argument is sought 
to besupported by the terms of s. 230 of 
the Indian Contract Act. f 

The argument as an abstract proposition 
may be sound butis inapplicable to the 
present case for the simple reason that, in 
my opinion, the presumption relied upon 
is rebutted by the circumstances ot the 
case, It is agreed’ that the presumption 
is not conclusive and is liable to be re- 
butted and I hold that it has been rebut- 
ted. The use of the words ‘agent’ and 
‘manager’ as part of the signature of Raj 
Kumar Mitra.was clearly not descriptive 
of his individuality but of his legal status; 
and by the express use of those words, it 
must be held that Raj Kumar Mitra in- 
tended to absolve himself from all per- 
sonal liability in the matter of the contract. 
In the recent case of Universal. Steam Navi- 
gation Company v. McKelvie & Company 
(1), the law on the subject was thus stated 
by Lord Shaw:— 

“ But I desire to say that, in my opinion, 
the appending of the word ‘agents’ to the 
signature of a party to a mercantile con- 
tract is, in all cases, the dominating fac- 
tor in the solution of the problem of prin- 
cipal or agent. A highly improbable and 
conjectural case (in which this dominating 
factor might be overcome by other parts 
.of the contract) may by aneffort of the 
imagination be figured, but, apart from 
that, the appending of the word ‘agent’ to 
the signature is a conclusive assertion of 
agency, and a conclusive rejection of the 
responsibility of a principal, and is and 
must be accepted in that twofold sense by 
the other contracting party.” In my opin- 
ion, therefore, the appending of the words 
‘agent’ and ‘manager’ in Ex. I was 
intended to indicate conclusively the re- 
jection of any responsibility as a principal 
on the part of Raj Kumar Mitra. 

I, therefore, allow this appeal, set aside 
the decree of the lower Appellate Court 
and restore that of the Court of first in- 
stance with costs in favour ofthe appellants 
in all Courts. 

ZK. Appeal allowed. 


(1) 0923) A. ©. 492; 92 L. J.K. B. 647; 129 L. T, 
395; 28 Com. Cas, 353; 67 S. J. 593; 39 T, L. R. 480. 
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RANGOON HIGH COURT, 
Cryin Revision No. 211 or 1924. 
January 19, 1925. 
Present:—Mr. Justice Lentaigne. s 
M. V. A L. VISWANATHAN 
CHETTYAR—APPLICANT 
TETSUS : 
ABDUL MAJID—RESPONDENT, . 

Presidency Towns Insolvency Act (III of 1909), se, 
17, 18—Civil Procedure Code (Act V of 1908), s. 55—~ 
Execution of decree—Arvrest of judgment-debtor— 
Adjudication order, effect of—Security—Protection 
order, effect of —Procedure. 

Where a judgment-debtor is arrested in execution 
of a decree and is brought before the Court and 
produces an adjudication order which has been passed 
after the date of the order directing his arrest, the 
Execution CUourt should not release the judgment- 
debtor without requiring him to give the security 
under s. 55 of the ©. P. C., that he would appear 
when called upon in any proceeding upon the appli- 
cation for his arrest or upon the decree in the execu- 
tion of which he was arrested. The object of this 
requirement is to compel the insolvent, when he has 
obtained an adjudication order, to be also reasonably 
diligent in proceeding with his insolvency in a 
bona fide manner. In the event of his failure to doso 
or otherwise displaying bad faith it would always be 
open to the Insolvency Court to grant leave for his 
arrest, and if the insolvent fails to appear in the 
Execution Court when so required it would then be 
open to that Court to enforce the security bond 
against the sureties and recover the full amount of the 
bond for the benefit of the decree-holder. [p. 352, col. 2.] 

Where, however, the proceeding for the arrest of 
the judgment-debtor has been commenced subse- 
quently to the adjudication order, the bar under s. 17 
of the Presidency Towns Insolvency Act would have 
arisen and it would no longer be competent to the 
Execution Court to order the arrest of the judgment- 
debtor without the leave of the Insolvency Court. 
Likewise if the insolvent has obtained his protection 
order from the Insolvency Court before his arrest 
even in a case where the proceeding had commenced 
prior to the adjudication order, it would be equally 
ulegal for the Execution Court to order his arrest 
or compel the execution of a security bond as 
regards any debt covered by such protection ‘order. 
It would, however, be open to the decree-holder 
under s. 17 ofthe Presidency Towys Insolvency Act 
tg apply to the Judge exercising the insolvency juris- 

es] for leave to arrest the judgment-debtor. [p. 383, 
col. 2. 

Civil revision against an order of the 
Small Cause Court, Rangoon, in Civil 
Execution No, 5212 of 1924. 

Mr. Banerjee, for the Applicant.- 


Mr. S. M. Bose, for the Respondent. 


JUDGMENT.—This is an application 
for the revision of an order passed by the 
‘rhird Judge of the Court of Small .Causes,. 
Rangoon, releasing ajudgment-debtor on 
his producing an order adjudicating him 
an insolvent under the Presidency. ‘towns 
Insolvency Act, 1909. The petitioner ob- 
tained a decree for Rs. 1,720 and Rs. 188-9-Q 

a 


362 
costs in the Court-of Small Causes, Ran- 
goon, against the respondenton the 18th 
February 1924. On the 29th February 
1924 the petitioner applied to execute the 
decree by the arrest of the judgment- 
debtor, but that proceeding was infructuous 
and was eventually dismissed. On the 
95th June 1924 the petitioner again applied 
to the Court to execute that decree by 
the arrest and detention in prison of the 
judgment-debtor; and an order was passed 
directing the issue of notice to the judg- 
ment-debtor. On the 29th July 1924 notice 
of that application was served on the 
respondent judgment-debtor requiring him 
to’ appear and show cause on the 31st July 
1924. On the 3lst July 1924 the res- 

ondent failed to appear and an order 
was passed by the Third Judge of the Court 
granting the application for his arrest. On 
the 4th August. 1924 the warrant fee of 
Rs.2 was deposited in the Court and the 
warrant was issued; but the judgment- 
debtor was not arrested thereunder until 
the llth August 1924. On that date he was 
arrested and brought before the Court, 
and the record states that he then produced 
an adjudication order passed by this 
Court in Insolvency Case No. 179 of 1924 
and dated the 2nd August 1924. On the 
same day the llth August 1924 the learned 
Third Judge heard arguments and held 
that he was bound to release the judg- 
ment-debtor under the provisions of s. 17 
of the Presidency Towns Insolvency Act, 
1909, placing reliance on the decision in 
Thakurdeen v. Dubay (1), a decision reported 
in an unofficial report. | , 

The present application is for the revi- 
sion of that order. It is clear that the 
learned Third Judge has _misunderstood 
the effect of the decision cited by him and 
has overlooked the fact that the decisidn 
in question expressly pointed out that after 
the adjudication order such a proceeding 
(for the arrest of the judgment-debtor) 
cannot be commenced against the insolvent 
without the leave of the Insolvency 
Court, A perusal of the section in 
question will also show that there is 
no provision in that section expressly 
prohibiting the continuance or” compietion 
of a proceeding commenced before the 
adjudication order, except in 80 far as it 
may involve an application for a remedy 
against the property of the insolvent. In 


(D) 55 Ind, Cas, 250; 12 Bur. L, T, 218. 
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the case now before me the application 
for the arrest of the judgment-debtor and 
the order for his arrest had been passed 
by the Court prior to the adjudication 
order, and it is admitted that the insolvent 
had not obtained any protection order 
up to the date of his release. 

If the judgment-debtor had not produc- 
ed the adjudication order and the Court 
had been unaware of any such order, it 
would have been the duty of the Court 
to comply with the provisions of sub- 
ss, (3) and (4) of s. 55 of the O. P. O. and 
to give the judgment-debtor an oppor- 
tunity to furnish security to the satis- 
faction of the Court, firstly, that he would 
within one month apply to be declared 
an insolvent, and, secondly, that he would 
appear when called upon in any proceeding 
upon the application or upon the decree 
in the execution of which he was arrested. 
When the. judgment-debtor produced the 
adjudicating order, there was no necessity 
to require him to furnish security under 
both heads, because there was no longer 
any reason why he should be bound to 
apply to be declared an insolvent; but it is 
obvious that the adjudicating order did 
not fulfil the object contemplated by the 
second point on which such security would 
be required. Consequently, it was,in my 
opinion, the duty of the learned Judge to 
require the judgment-debtor to give security 
that he would appear, when called upon, 
in any proceeding or upon the decree in 
the execution of which he was arrested. 
A little consideration of the question will 
show that the object of this second re- 
quirement is to compel the insolvent, when 
he has obtained an adjudicating order, 
to be also reasonably diligentin proceed- 
ing with his insolvency in a bona fide 
manner. In the event of his failing to 
do so or otherwise displaying bad faith, 
it would always be open tothe Insolvency 
Court to grant leave for his arrest and 
if the insolvent failed to appear in the 
Execution Court when so required, it 
would then be open to that Court to 
enforce the security bond against the sure- 
ties, etc., and recover the full amount of 
the bond for the benefit of the decree- 
holder. 

The failure of the learned Judge ta 
realize this important aspect of the ques- 
tion has, in effect, possibly given the 
judgment-debtor the opportunity of escap- 
ing a subsequent liability to arrest by a 
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sham insolvency proceeding if he has made 
his application for insolvency solely for 
that purpose. . 

I think, therefore, that the learned 
Judge should, instead of atonce releasing 
the judgment-debtor, have adopted the 
different procedure permitted under sub- 
s. (3) ofs, 18 of the Presidency Towns 
Insolvency Act, 1909, read with s. 55 of 
the O, P. O., and given the judgment-debtor 
the opportunity of giving the modifed 
security which I have indicated above. 
In my opinion the order which he passed 
deprived the decree-holder of an important 
advantage to which he was entitled and 
should be set aside, and the requirement 
should now þe enforced unless some special 
reason has arisen in the interval barring 
that procedure or rendering it unfair. At 
thesame time I realize the possibility that 
the judgment-debtor may in the interval 
have been diligent and obtained his pro- 
tection order, and that having regard to 
the long interval of five months that has 
elapsed, there may now bea bar against 
an order being passed for his arrest. 
Consequently, whilst setting aside the 


above order I must refrain from passing. 


any order for the arrest of the judgment- 
debtor, and my main object in passing 
the above’ order is tolay down a rule for 
the guidance ofthe lower Court in future 
cases, 

I may here point out that the above 
remarks would not be applicable to this 
case if the proceeding for the arrest of the 
judgment- debtor had been commenced sub- 
sequently to the adjudication order, be- 
cause in that case the bar under s. 17 
of the Presidency Towns Insolvency Act, 
1909, would have arisen and it would no 
longer have been open to the Execution 
Court to order the arrest of the judgment- 
debtor without the leave of the insolvency 
Court. Likewise if the insolvent had ob- 
tained his protection order from the Insol- 
vency Court before his arrest evén in a 
tase where the proceeding had commenc- 
ed ‘prior to the adjudication order, it 
“would have been equally illegal for the 
Execution Court to order his arrest or com- 
pel the execution of such a security bond: 
in that manner as regards any debt covered 
by such protection order, In either of 
such cases the decree-holder would have 
lost the opportunity of obtaining the ad- 
vantage of such a security bond, but the 
extra diligence shown by the insolvent 
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would, to some extent, have indicated thé ` 


probability that he was bona fide and that 
it was nota case requiring such a safe- 
guard. 

I may here note that the deeree-holder 
had an alternative means of seeking redress 
against the orderin question.’ It was open 
to him under s. 17 of the Presidency Towns 
Insolvency Act, 1909, to apply to the Judge 
exercising the insolvency jurisdiction for 
the leave of the Court to arrest the judg- 
ment-debtor, and that Court might have 
granted such leave if the decree-holder had 
pointed out the mistake that had been 
made by the Court executing the decree 
and the special hardship to the- decree- 
holder entailed by the failure to require 
the judgment-debtor to give the necessary 
security asa condition of the order of re- 
lease. It is still open to the decree-holder 
to make such an application tothe Insol- 
vency Court; and I think that such an 
application should be made by him, if he 
intends to seek any further rédress by an 
application for the arrest of the judginent- 
debtor. The Insolvency Court will have 
full knowledge of the events that have 


happened in the insolvency proceedings - 


during the five months which have elapsed 
since the adjudication order and whether, 
it is a proper case for granting such leave 
and the conditions to be imposed; and -Í 
think itis the scheme ofthe Insolvency 
Act that such control should be exercised 
by that Court, more especially as a fresh 
application for the arrest of the insolvent 
might appear to come within the bar under: 
s. 17 of the Act. On obtaining such leave, 
it would be open to the decree-holder to 
make afresh application to the Court exe- 
cuting his decree. 

For the above reasons I eset aside the 
ortler of the lower Court dated the llth 
August 1924, but I do not order the rea 
arrest of the judgment-debtor. As the resa 
pondent is an insolvent, I do not make any 
order as to costs. 


Z. K, Order set aside, 
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ALLAHABAD HIGH COURT, 

Civit Revision No. 51 or 1925. 

May 29, 1925. 

Present :—Mr. Justice Sulaiman. 

SHIAM LAL—PLAINTIEF—APPLICANT 
versus 
JOTIA—DEFENDANT—OPPOSITE PARTY, 
Limitation Act (IX of 1908), Sch. I, Art. 74—Instala 
e 


$64 
ment bond—Entire amount - payable 
Limitation, commencement of. 

Under Art. 75 of Sch. I to the Limitation Act it is 
open to the obligee of an instalment bond to waive the 
benefit of the provision to recover the entire amount 
of the bond in the case of a default in payment of an 
instalment. 

An instalment bond provided that on the expiry of 
the term for payment of half the sum with interest and 
compound interest the creditor would have a right to 
recover it and that he could recover the entire amount 
after the expiry ofthe last term with interest and 
‘compound interest : 

Held, that the right of the creditor to recover the 
entire amount ofthe bond did not accrue till after 
the expiry of the date fixed for the payment of the 
second instalment, and that limitation did not begin 
to run till after the expiry of that date. 

Civil revision from an order of the 
Judge of the Court of Small Causes at Agra, 
dated the 17th of February 1925. 

Mr. N. P. Asthana, for the Applicant. 


< JUDGMENT.—This suit has been dis- 
missed on the ground of limitation. The 
learned Judge has in the first place mis- 
read the document and in the next place 
misapplied the law. 

. The document nowhere says that in case 
of default of payment of the first instal- 
ment the plaintiff was entitled to recover 
the entire amount. The words are that on 
the expiry of the term for payment of half 
the sum with interest and compound inter- 
est the creditor has a right to recover it, 
That obviously means to recover the 
amount of first instalment with interest.’ 
It then goes on to say ‘or to recover the 
entire amount after the expiry of the last, 
term with'interest and compound interest, 
Obviously the right to recover the whole 
amount did not accrue till after the ex- 
piry of the date fixed for the second instal- 
ment, 

The learned Judge apparently had in 
mind the cases of this Court under Art, 132 
of the Limitation Act which is applicable 
to mortgages. The bond in suit, how- 
ever, was nota mortgage-deed at all. It 
was an instalment bond within the mean- 
ing of Art. 75 of the Limitation Act. 
Under that Article it is open to the obligee 
to waive the benefit of the provision to 
recover the amount in the case of first de- 
fault. He has done so and has brought 
his suit after a fresh defaudt has been 
made. The suit is within three years of 
the time fixed for the second payment. It 
is accordingly within limitation. I may 
point out that that each case is to be 
governed by the Article applicable to it 
is made abundantly clear by the case of 


on default— 
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turning the plaint and not 
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Gaya Prasad v. Sher Ali (1). The revision 
is accordingly allowed and the decree of 
the Court below set aside and the claim 
aie with costs in both Courts. 


Rene allowed. 
a A Ind. Cas. 574; 15 A. L. J. 3 


LAHORE HIGH COURT. 
MISCELLANEOUS SECOND CiviL APPEAL 
No. 2312 or 1923. : 
April 10, 1924. 
Present:—Mr. Justice Martineau. 
HAYAT ALI KHAN—DEFENDANT 
—APPELLANT 
versus 
ISHAR DASS—Puaintirr AND PAR- 
SHOTAM AND OTHERS—DEFENDANTS 


— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 104 (2), 
0. XLI, r. 23, 0. XLIII, r. 1(u)—First appeal from 


. order returning plaint—Second appeal, ores ee 


A second appealis barred by s. 104 (2), ©. P. CG, 
where the first appeal was from an order returning a 
plaint and not from a decree. 

A remand order not passed on appeal from a pecs 
isnotan order under r. 23, O. XLI, ©. P.O., 
fone does not fall under r. 1 (u), O. XUNI ‘of the 

ode 


Miscellaneous second appeal from an 
order of the District Judge, Multan, dated 
the 12th June 1923. 

Sheikh Niaz Ali, for the Appellant. 

Lala Fakir Chand, for Lala Badri Das, 
R. B., for the Respondents. 

JUDGMENT.—A preliminary objec- 
tion is taken that a second appeal does 
not lie, and this is correct. The appeal to 
the District Judge was from -an order re- 
from a 
decree, and s. 104 (2) of the ©. P. ©. bars 
a second appeal in sucha case. The pre- 
sent appeal is alsonot one falling under 
O. ALIH, r. 1 (u), as the remand order 
passed by the District Judge, not being 
one passed on appeal from a decree, was 
not an order under O. XLI, r. 23. 

Chhubu Mian v. Har Charan Das (1) is a 
case in point. The appeal does not lie 

aug ` dismiss it with costs. 


Appeal dismissed. 
Ri i nd Gs Cas. 529; 119 P. R. 1911; 101 P. L. R. 1913; 
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PATNA HIGH COURT. 
CRIMINaL Revision No. 147 or 1925. 
May 8, 1925. i 
Present:—Mr. Justice Macpherson. 
NEHAL AHMAD KHAN—Accusgp-— 
PETITIONER 
VETSUS 
EMPEROR— OPPOSITE Parry. 

Criminal Procedure Code (Act V of 1898), ss. 345, 
(2), 489—Penal Code (Act XLV of 1860), s. 417—Cheat- 
ang—Compromise put in before evidence recorded—Per- 
mission to compound, whether should be given—Re- 
fusal to give permission—-Revision. 

A complaint under s. 417 of the Penal Code alleged 
that the accused had borrowed a sum of money from 
the complainant on the security ofa hand-note by 
falsely representing to the complainant that the money 
was required for the necessity of a khankah and for 
its sujjadanashin ard that it was being borrowed on 
behalf of the latter. Process was issued against the 
accused but before any evidence was recorded a 
petition of compromise was filed before the Magistrate. 
The Magistrate -refused permission to compound the 
case on the ground that the offence related to a 
public trust. On revision: 

Held, that although toe pretence of the accused 
was that the money was required for the khankah or 
for the sajjadanashin, inasmuch as the hand-note 
which. he executed made himself personally liable, 
the funds of the khankah were not in any way put in 
jeopardy and that having regard to the fact that the 
compromise was arrived at an early stage of. the 
case before any evidence was recorded, the Magistrate 
should have given permission to compound the offence. 

Criminal revision from an order of the 
Sub-Divisional Magistrate, Sasaram, dated 
16th March 1925. 

Messrs. K: P. Jayaswal and D. N. Varma, 
for the Petitioner, 

The Assistant Government Advocate, for 
the Opposite Party. 


JUDGMENT .—tThis is an-application 
by the accused against an order of the Sub- 
Divisional Magistrate of Sasaram refusing 
to grant permission tothe complainant and 
the accused in a criminal case pending be- 
fore him under s. 417 of the Indian Penal 
Code, to compound the same. . 

On the 17th February the complainant, 
a former tahsildar under the `sajjauanashin 
of the Sasatam khankah, lodged a complaint 
before the Sub-Divisional Magistrate against 
the petitioner who is a Circle Officer wider 
the sajjadunashin setting out that the peti- 
tioner had cheated him ofsums of Rs. 375 
and Rs. 1,200 which he had obtained on 
hand-notes by stating that the money was 
wanted for the sajjadanashin’ who had 
directed him to execute the Hand-notes; that 
in the hand-notes he ‘stated that he took 
the first sum -for the necessity of the 
khankah and thesecond sum forthe ‘sajjadq- 
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nashir; that the sajjadanashin denied 
either having received the money or having 
asked the petitioner to borrow it on his 
behalf; that the petitioner on demand sefus- 
ed to re-pay the money to the lender and 
that the lender would never have lent the 
money to the petitioner whoisin debt, ex- 
cept on the assurance that the sajjadanashin 
wanted it. ; 

The Magistrate issued process under 
s. 417 forthe 3rd March and when three wit- 
nesses including the ‘sajjadanashin did not 
appear, he issued warrants for their arrest. 
On the 16th March a petition of compromise _ 
was ‘filed between the complainant and the 
accused on which the Magistrate ordered 
as follows: “As the offence relates to a public 
trust I do not see any justification for per- 
mitting a compromise. The case will, there- 
fore, proceed,” and he re-issued warrants 
against the witnesses who had not appeared 
one of whom was the sajjadunushin. 

The only question: is whether the Magis- 
trate exercised sound, judicial discretion in 
refusing to let the case be compromised, 
His ground is that the khankah is a public 
trust. ` But it does not appear that the 
funds of the khankah are or ever-were in 
jeopardy. The pretence of the petitioner 
was that the money was required for the 
khankah or for the sajjadanashin, but ‘the 
hand-notes which he executed seem to make 
the petitioner himself personally liable. The 
affairs of the khankah appear to be in some 
confusion and the position as between ‘the 
petitioner and the khankah or the sajjada- 
nashin in respect of these loans generally 
is involved in considerable obscurity. Such 
matters cannot suitably. be unravelled in 
a criminal case of this kind, especially 
where the evidence of the sajjadunashin, 
who appears from the order-sheet to have 
been already involved in some trouble as a 
witness, is necessary fora conviction. Hav- 
ing regard to these considerations and to 
the fact that the compromise was arrived 
at an early stage before the evidence was 
gone into, Lam of opinion that the Magis- 
trate would have exercised a wise discretion 
in assenting tothe compromise. Accoruin g- 
ly his order of the 16th March refusing to 
permit the compromise is vacated and this 
Court under s. 345 (2) permits the offeuce to 
be compounded and acquits the accused, 
The Rule is made absolute. © “°° OO: 

Z. K, 


te 


Rule made absolute, ` 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPBAL No, 327 oF 1925. 

May 27, 1925. 

Present: —Mr. Simpson, A. J. O, 
JAGANNATH—AccusgEp—APrELLANT 
versus 
EMPEROR—REgsponDENT, 

Criminal Procewure Codé (Act V of 1898), s. 308— 
“Verdict,” what is—Disagreement among Jurors— 
Individual opinions of Jurors, whether can be recorded. 

The “verdict” in s. 303 of the Cr. P. O. means the 
collective opinion of the Jury as a body, arrived at 
after mutual consultation and ascertained and an- 
nounc:d by the foreman. In cases of disagreement 
among the Jury the individual opinions of Jurors are 
not intended to be disclosed and it is improper for the 
Sessions Judge to record the individual opinions of the 
Jurors by name. 

Appeal against an order of the Sessions 
Judge, Lucknow, dated the 7th May 1925. 

JUDGMENT.—Jagannath was tried 
by the learned Sessions Judge of Lucknow, 
sitting with a Jury,and was found guilty 
of an offence under s. 498B-511, Indian Penal 
Code, and was sentenced tofive years’ rigorous 
imprisonment. He has appealed. He does 
not deny that he tried to pass certain 
notes, and I do not understand him to deny 
that the notes are in fact forged. What 
he says is that he found these notes in a 
coat, which he criminally misappropriat- 
ed, ina passenger train. I cannot inter- 
fere with the verdict of a Jury, merely on 
the appellant's allegation that the facts are 
otherwise. 

Inote that the learned Sessions Judge 
has recorded the individual opinion of the 
Jurors byname. Thisis irregular. It was 
said in Public Prosecutor v. Abdul Hameed 

1). 
í lita cases of disagreement among the 
Jury the individual opinions of members 
are never intenged to be disclosed.” 

The procedure was described as oppose 
to a fundamental principle of the scheme 
of trial by dury. It was pointed out that 
“verdict” in s. 303, Cr. P. U., means “the 
collective opinion of the Jury, as a body, 
arrived at after mutual consultation, and 
ascertained and announced by the fore- 

The appeal is dismissed. 

Z. K. Appeal dismissed. 


i p 22 Ind. Cas. 981; 36 M. 585 at p. 588; 15 Or. L. J. 
91, 
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PATNA HIGH COURT 
CURIMINAL Revision No 83 or 1925. 
April 28, 1925. 

Present:—Mzr. Justice Macpherson. 
TILAKDHARI SINGH-—PRNTIONER 
versus 
MISRISINGH—OppositeE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 202, 208 
—Summary enquiry— Deposition of witnesses, whether 
must be recorded--Dismissal of complaint—Irregula- 
rity. 

‘The complainant lodged information with the Police 
that the opposite party nad committed the offences of 
rioting, theft and grievous hurt. The Police recorued 
the sta.ement of witnesses produced by the complainant 
in support of his information but declined to send 
up the case holding the occurrence to be an afiray 
under s. 160 of the Penal Code, which is a non- 
cognizable offence. The complainant then made 
complaint in Court and the Magistrate held an 
enquiry under s. 202 of the Or. P. O. Beforethe 
Magistrate the complainant's. witnesses repeated what 
they had stated to the Police and the Magistrate did 
not record their statements and eventually dismissed 
the complaint under s. 203 of the Cr. P. O. On 
revision: : 

Held, (1) that the Or. P. C. makes no provision 
with regard to the manner in which the evidence 
inan enquiry under s. 402 of the Code should be 
recorded and that although ordinarily a summary of 
the statements of the witnesses produced in such 
enquiry should be made for further reference, there 
was no practical dimeulty in the present case inas- 
much as the statements of the witnesses during the 
enquiry were the same as those which they had made 
before the Police; |p. 887, col. 1.] 

(2) that the Magistrate had not been guilty of any 
error of law and nis order was not, therefore, liable to 
be set aside. [ibid.] f , 

Appeal trom a- decision of the Sessions 


Judge, Monghyr, dated the 2lst January 


1925, affirming that of the Deputy Magis- 
trate, Monghbyr, dated the llth December 
1924. 
Messrs, S. N. Sahay and Gopal Prasad, 
for the Petitioner. : 
Mr. Janak Kishore, for the Opposite 
Party, 


JUDGMENT.—This rule is concerned 
With a dismissal under s 203 ofa complaint 
of the petitioner ayaiust the opposite party; 
an application against which dismissal was 
Tejecued by the Sessions Judge of Monghyr. 

‘he petitioner had lodged an information 
With the Police on LzZtu October that the 
Opposite party had rioted armed with dead- 
ly weapons and committed theft, grievous 
hurt also being caused to complainant and 
ons Beda Singh. ‘Lhe occasion of the riot 
was alleged to be that on the previous day 
the petitioner had remonstrated with Misri 
Singn tor blocking the public road by 
building on it and had threatened to bring 
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a suit against Misri Singh who counter- 
threatened as to what he would doon the 
following morning. 

The Police declined to send up the case 
holding the occurrence to bean affray under 
s. 160 of the Indian Penal Code which is 
non-cognizable. The petitioner impugned 

-the Police report before the Sub-Divisional 
Magistrate and his petition was treated as 
a complaint. The Magistrate directed him 
to summon his witnesses and the petitioner 
produced seven witnesses whose evidence 
the Magistrate heard. In his order the Magis- 
trate pointed out that the witnesses had 
practically repeated the statement which 
they had made before the Police and which 
were before him, that none of them were 
disinterested, that the complainant had no 
Tight to interfere in connection with the 
alleged encroachment and had given the 
provocation. He added that witnesses had 
undoubtedly exaggerated the case very 
much and that it was impossible to base 
a conviction on such evidence as they gave. 

On behalf of the petitioner it is now 
urged that the Magistrate did not take down 
the deposition of the witnesses and that his 
failure to do so was a material error. But 
in the first place, the Magistrate had before 
him the final report of the Police a detailed 
account of the statements of the witnesses 
before the Policeand the witnesses repeated 
the same statement before him. We, there- 
fore, know what the witnesses deposed and 
though ordinarily a summary of the state- 
ment should be made for further reference, 
there is no practical difficulty in the present 
instance. 

In the second place it cannot be asserted 
that there has been an error of law since 
the Code makes no provision with regard to 
the manner in which the evidence in an 
enquiry under s. 202 should be recorded. 

lam not prepared to hold that the Magis- 
trate in this case acted unreasonably. Had 
the deposition of any witness deviated from 
the record of the previous statements which 
was before him, he would certainly have 
made a note to that effect, i 

The only point, therefore, is whether on 
the materials before him the dismissal of 
the complaint was unreasonable. I have 
carefully examined the papers in this case 
and the conclusion at which I have arrived 
is that it was not and that, as the Sessions 
Judge has remarked, further inquiry would 
not serve any useful purpose. The com- 
plainant apparently gave the provocation 
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and owing to the factions in the village itis 
impossible to secure any disinterested evi- 
dence. There are serious contradictions on 
material points and it is very unlikely that 
any Court would convict upon the evidence 
adduced. 

I consider, therefore, that no ground has 
been made out for interference with the dis- 
missal of the petitioner's complaint. 

The Rule is accordingly discharged. , 

Z. K. Rule discharged. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Rererence No. 13 or 1925. 
April 3, 1925. 
Present:—Mr. Daniels, J. O. 
EMPERO R—- PROSECUTOR 
versus 


NANDA SINGH AND ANOTHER—-AOCUSED, 

Evidence Act (I of 1872), ss. 128, 145--Jail Manual, 
para, 900--Report made to Inspector General of 
Prisons under para. 900, whether privileged—Statement 
of witnesses contained in report—Witnesses, whether 
can be asked whether they made statements—Privilege 
—Discretion of head of department, whether can be 
questioned. 

A report submitted to the Inspector General of 
Prisons under para. 900 of the Jail Manual is an un- 
published official record relating to affairs of State 
within the meaning of s. 123 of the Evidence Act 
and is, therefore, a privileged document. The 
privilege extends not merely to the actual text of 
the report but also to the statements of the witnesses 
which it incorporates. This does not, however, prevent 
the witnesses themselves being cross-examined under 
s. 145 of the Evidence Act as to whether they had 
made previous statements at variance with the evi- 
dence given by them in Court. [p. 388, col. 1.] 

ln the case of a document which is an unpublished 
official record relating to affairs of State the head of 
the department has absolute discretion to give or 
withhold permission for production of the document 
in evidence, and it is not open to the Court to call 
for the document in dispute in order to ascertain 
whether it falls within the description of an un- 
published official record relating to affairs of State, 
|p. 388, cols. 1 & 2.] 4 

Case Reported by the Sessions Judge, 
Fyzabad, under s. 438, Cr. P.C. . 

Mr. Radha Krishna, for the Accused, 

The Govegnment Pleader with him Mr. 
Jagat Narayan, for the Crown. 

ORDER.—This isa reference by the 
learned Sessions Judge of Fyzabad in a 
case in which certain Jail Officials are 
charged with various offences in connection 
with the escape of a prisoner from the 


Sultanpur Jail. There had heey a previoug 
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investigation intothe circumstances of the 
escape conducted by Pandit Sheo Karan 
Nath Misra, a Magistrate of the First Class, 
resulting in the submission of a report to 
the Inspector-General of Prisons under para. 
900, of the Jail Manual. The accused 
applied for copies of the statements made 
in that investigation and also in a more 
informal enquiry by .the Superintendent 
of the Jail The District Magistrate re- 
fused to allow these copies to be given. 
The applicants then applied that the origi- 
nal record be summoned. The District 
Magistrate refused to produce it and claimed 
privilege under ss, 123 and 124 of the Indian 
Evidence Act. The Trying Magistrate there- 
upon disallowed the application. The 
learned Sessions Judge is of opinion that 
ss. 123 and 124 ofthe Evidence Act do 
not apply and has referred the case to this 
Court for orders. Section 124 would not 
appear to apply but a report submitted to 
the Inspector General of Prisons under 
para. 900 of the Jail Manual is clearly an un- 
published official record relating to affairs 
of State within the meaning ofs. 123 of 
the Evidence Act, and I do not think that 
it is possible to draw the distinction, the 
learned Judge desires to draw between 
the actual text of the report and the:state- 
ments which it incorporates. It was held 
by the Calcutta High Court in Irwin.v. 
Reid (1) following the authority of Baron 
Pollock in Beatson v. Skene, (2) that it is 
not opento the Court to call for the docu- 
ment in dispute in ordertoascertain whether 
it falls within the description. They say: 

“It has been contended before us that 
the papers mentioned did not fall within 
this description, but it is fairly clear from 
the language of the section that the Court 
cannot be jnvited to discuss the nature 
of the document. The public officerecon- 
cerned, and not the Judge, is to decide 
whether the evidence referred shall be given 
or withheld. Jf any other view were 
taken, the mischief intended to be averted 
would take place, as the Judge could not 
determine the question without ascertain- 
ing the contents of the document, and 
such enquiry, ifit did take place, must, 
for obvious reasons, take place in public: 


(1) 68 Ind. Cas. 467; 48 C. 30fat p. 318; 25 O. W.N. 


150. 

(2) (1860) 5 H. & N.838 at p. 853; 29 L. J. Ex. 430; 
6 Jur. (N. 6.) 780; 2 L,8.(w.6.) 378;8 W. R. 544; 157 
E. R. 1415; 120 R. R. 839. 
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. ence—-Hvidence, improper appreciation of, 


Beatson v. Skene, (2) Hennessy v. Wright, 
(3), Jehangir v. Secretary of State (4).” 

The same view was adopted by a Judge 
of this Court in Lal Tribhawan Nath Singh 


v. Deputy Commissioner, Fyzabud (5). Where ` 


the document is an unpublished official 
record relating to affairs of state the head 
of the department has absolute discretion 
to give or withhold permission. 

It has been suggested that the main 
ground for refusing disclosure has been that 
the witnesses at an earlier stage of enquiry 
expressed ignorance of matters as to which 
they afterwards gave evidence. If that 
were so I think the learned District Magis- 
trate might well waive the claim of privilege 
and leave it to the Court to decide whe- 
ther the later ‘or the earlier statements 
should be believed. As a matter of law 


(89 1.0. 1925] ° 


however [hold that the Court is not entitled , 


to: question the claim of privilege raised 
by the District Magistrate. This will not, 
of course, prevent the witnesses themselves 


: being cross-examined under s. 145 of the 


Evidence Act as to whether they had made 
previous statements at variance with the 
evidence given by them in Court. 


Z. K. . Reference disapproved. 

(3) (1888) 21 Q. B. D. 509; 57 L. J. Q. B. 530; 59 L. 
T. 323; 53 J. P. 52. 

(4) 6 Bom. L. R. 131 at p. 1860. > 

(5) 47 Ind. Oas. 225; 5 Ô. L. J. 294 at p. 340. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CriminaL Revision No. 13 or 1925. 
April 4 1925. 
Present:—Mr. Wadegaonkar, A. J.C. 
DAMODAR— COMPLAINANT —ÅPPLICANT 


g VETSUS i 
JUJHARSINGH AND aNoTHER—ACCUSED— 
NON- APPLICANTS. < 

Criminal Procedure Code (Act V of 1898), s. 489-— 
Acquittal—Revision by private prosecutor—Interfer+ 
whether 
ground for interference—Warrant case—Charge fram- 
ed—Defence not satisfactory—Procedure. . i 

The High Court has-jurisdiction under s. 439, Cr.. P. 
O., to set aside an order of acquittal, Butit will not 
ordinarily interferein revisionin such cases at the 
instance of a private prosecutor unless it con- 
siders that interference is urgently demanded in the 
interests of justice. [p. 389, cols. 1 &.2.] 

Faujlar Thakur v. Kasi Chowdhuri, 27 Ind. Oas. 
186; 42 ©. 612; 19 0. W. N. 184; 21 O. L. J. 53; 165 Or. 
L. J. 122, Vellayanambalam v. Solai Servai, 30 Ind. 


Oas, 152; 39 M. 505; 28 M. L. J. 602; (1915) M. W. N.. 


. 


[89 I. O. 1925] . 


540: 16 Gr. L J. 600, Binda Prashad v. Rinusudan, 1 
Ind. Oas. 238: 5 N. L. R 4: 9 Cr. L. J. 211. and Pahal- 
man Singh v. Sahib Sinah, 62 Ind. Cas. 869; 19 A. L. J. 
382: 22 Or. L. J. 597, followed. 

Where a revision petition is based solely on the 
ground that the Trving Magistrate has not properly 
anpreciated the evidence. it ought to be thrown ont. 
The mere fact that the High Court sitting as a Court 
of Appeal may come to a different conclusion on facts 
is no ground for entertaining such an application. [p. 
389, col. 2.) 3 

Although in a warrant case a Magistrate has in the 
first instance thoucht fit to frame a charge against an 
accused person, it is not incumbent on him to convict 
the accused merely because the latter has failed to 
adduce satisfactory rebutting evidence. It is his duty 
when he proceeds to judgment to carefully consider 
all the evidence adduced in the case and the probahil- 
ities and surrounding circumstances, and, if at the time 
he comes to the conclusion that the guilt of the 
accused has not been satisfactorily established. he is 
bound to acquit him although he may have framed 
p mi against him in the first instance. [p. 390, col. 

Revision against an order of the Second 
Class Magistrate, Banda, dated the 17th July 
1924, in Criminal Case No. 22 of 1924, 

Mr. G. L. Subhedar. for the Applicant. 


Mr. J. Sen, for the Non-Applicants. 


ORDER.—The petitioner filed a com- 
plaint against the non-anplicants in the 
Court of the Second Class, Magistrate, 


‘Banda, alleging that when he went in com- 


pany. with a process-server to attach the 
property of the non-avplicants in execu- 
tion of his decree against them. they as- 
saulted him and struck him with an axe. 
He examined four witnesses in proof of 
his allegations The Trving Magistrate 
framed acharge under s. 323, Indian Penal 
Code, against both the non-anplicants who 
pleaded not guilty to the charge and ex- 
amined some witnesses. Eventnally, the 
Magistrate came to the conclusion that no 
case had been made out against the non- 
applicants and acquitted them. There- 
upon, the petitioner applied to the Sessions 
Judge, Saugor, to move the High Court for 
setting aside the order of acquittal. The 
Sessions Judge declined to do so but for- 
warded the papers to the District Magist- 
rate, Saugor,for moving the Local Govern- 
ment to file an appeal against the order 
of acquittal if he thought fit to do so. The 
District Magistrate on receipt of the Sessions 
Judge’s order refused to’ move in the matter 
on the ground that the case was of a 
very doubtful nature Thereupon, the 
petitioner applied to this Court to revise 
the order of the Trying Magistrate. 

It is no doubt true that the High Court 
has jurisdiction under s. 439, Cr, P, C., to 
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set aside an order of acquittal but it has 
now become a settled practice that it will 
not ordinarily interfere in revision in such 
cases at the instance ofa private prosecutor 
unless it considers that interference is 
urgently demanded in the interest of public 
justice: Faujdar Thakur v. Kasi Chowdhurt 
(1) Vellayanambalam v. Solai Servat (2), 
Binda Prashad v. Ripusudan (3). Tn 
Pahelwan Singh v. Sahib Singh (© the 
Allahabad High Court has held that al- 
though a High Court has power under 
s.'439, Cr. P, C., to revise an ‘order of 
acquittal yet this is a power which must be 
used very sparingly and it is a general and 
binding rule of practice that except in the 
most serious cases and in the event of 
grave miscarriage of justice, the High Court 
will not interfere in revision in such 
matters. I entirely agree with this view 
and hold that applications by private parties 
to revise orders of acquittal ought to be 
discouraged unless interference is urgently 
demanded inthe interest of public justice. 
The purpose of the present application is 
simply to serve personal ends and not to 
secure administration of justice and I am, 
therefore, not prepared to entertain it. 

Moreover, the sole complaint of the 
petitioner is that the Trying Magistrate 
has not properly appreciated the evidence 
adduced by the prosecution and has not 
given due consideration to what some of 
the defence witnesses have deposed. He 
does not allege that there is any illegality 
or serious irregniarity in the procedure 
adopted by the Trying Magistrate resulting 
in a failure of justice. I am clearly of 
opinion that where a revision petition is 
phased solely on the ground that the Try- 
ing Magistrate has not properly appre- 
ciated the evidence, it ought to be thrown 
out. The mere fact that the Hight Court 
sittens asa Court of Appeal may come to 
a different ‘conclusion on facts is no 
ground for entertaining such an applica- 
tion. : 

Tt is urged hefore me that as the Trying 
Magistrate had framed a charge under 
s. 323, Indian Penal Code, against both the 
non-applicants, he was hound to convict 
them asthe evidence adduced in support 

(D 27 Ind. Case 186; 42 C. 612; 190. W. N. 184; 21 
C. L. J. 53: 16 Cr. L. J. 122. 

(2) 30 Ind. Cas. 152: 39M. 505: 28M. L. J. 692; 
(1915) M. W. N. 540; 16 Cr. L. J. 600. 

(3) 1 Ind. Cas. 238: 5 N. L. R. 4; 9 Or. L. J. 211. | 
(4) 62 Ind. Cas. 869; 19 A. E. J. 382; 22 Or, L. d. 
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of the defence was . unsatisfactory. A 
perusal of the Trying Magistrate’s judg- 
ment shows that he did not believe the 
prosecution evidence and that was the 
reason why he acquitted the accused. He 
has considered that evidence at consider- 
able length and has pointed out that it is 
full of discrepancies and unworthy’ of 
~credit. It is true that he should not have 
framed a charge against the non-applicants 
if he wasof opinion that no case had been 

. satisfactorily made out by the prosecution 
against them. But although in a warrant 
case, a Magistrste has in the first instance 
thought fit toframe a charge against an 
-accused person, it is not incumbent on him 
to convict the accused merely because the- 
latter has failed to adduce satisfactory 
rebutting evidence. It is his duty 
when he proceeds to judgment to care- 
fully considera all the evidence adduc- 
ed in the case and the probabilities and sur- 
rounding circumstances andif at the time 
of giving judgment, he comes to the con- 
clusion that the guilt of the accused has 
not been satisfactorily established, he is 
bound to acquit him although he may 
have framed acharge against himin the 
first instance. 

I hold that no case has been made out 
for interference in revision and I accord- 
ingly reject this application, 

G. R. D, Application rejected. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 118 oF 1924. 
March 28, 1924. 
Present:—Mr. Justice Fforde. 
MAMREZ AND O0OTHERS—ACOUSED— e 
APPELLANTS 


versus 
EMPEROR—Responpent. 


Penal Code (Act XLV of 1860), ss. 71, 894, 897— 
Conviction under two sections on same facts—Con- 
secutive sentences, whether legal. 


Where convictions under ss. 394 and 397, Penal Code, 


ars based on the same set of facts, consecutive 
sentences are illegal. 


Appeal from an order of the Magistrat 
First Class, with s. 30 powers, ie 
dated the 15th January 1924, > 

i ee oe for the Appellants. 

r. Bhajan , for the Government Ad- 
vocate, for the Respondent, panics 


KALU V, TIKARAM. 


[89 I, ©. 1923] 


JUDGMENT.—Having heard all that 
Counsel has to say on behalf of the appel- 
lants, and having ‘examined the evidence, 
Iam satisfied that the decision of the Court 
below as to the guilt of the appellants is 
correct : 

In view, however, of the provisinns of 
s.71 of the Indian Penal Code. Tam not 
satisfied that the learned Magistrate 
was empowered to pass consecutive sen- 
tences in respect of convictions under 
ss. 394 and 397. Both convictions are bared 
on thesame set of facts. It seems to me 
that the case falls within the third clause to | 
s. 71 of the Indian Penal Code which reads 
as follows:— 

“Where several acts, of which one or 
more than one would, by itself or themselves, 
constitute an offence constitute, when 
combined, a different offence, the offender 
shall not be punished with a more severe 
punishment than the Court which tried 
him could award for any of such offences.” 

As, in my opinion, the imposition of con- 
secutive sentences in the present case is not 
legal, I accept the appeal to the’ extent of 
making the sentences to run concurrently. 
BH other respects the appeal stands dismiss- 
ed. 


S. D. Sentence altered. . 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. i 
Civiu Revision No, 326 or 1924. 
April 6, 1925. 
Present:—Mr. Wadegaonkar, A. J. ©. 
KALU—APPLICANT 
versus 
TIKARAM—Non-APPricant, 

Criminal Procedure Code (Act V of 1898), ss. 439, 
476—Prosecution for perjury—Grounds for order— 
Revision—Deposition of witnesses recorded in Small 
Cause Court—Deposition, whether must be read out 
—Admissibility of denosition—Civil Procedure Code 
(Act V of 19008), 0 XVITT, rr. 5, 6,0. Lor. TIBA, 

Proceedings under s 176, Gr. P. C., for the institu- 
tion of a prosecution for perinrv should not be taken 
until the case in which the alleged false eviderce was 
given, has been finally disnosed of. To. %91, col. 2.1 

The main question which the Magistrate should 
consider in starting such proceedings is whether there 
is a reasonable probability of conviction, and his con- 
clusion should be based on judicial grounds after a 
careful consideration of the evidence on record and the 
circumstances of the case. [p. 391, col. 1.] 
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The High Court has power to interfere in revision 
with an order under s. 476, Or. P. O., if the Magistrate 
acted on fanciful grounds, so that he could not have 
formed a judicial opinion at all. [p. 392, col. 1.] 
> Inthe matter of the petition of Alamdar Husain, 23 
A. 249; A. W. N (1901) 59, followed. ` 

Asit is not incumbent on a Small Cause Court 
Judge to read over to witnesses the depositions record- 
ed by him, owing to O, XVII, rr.5 to12; C. P O, 
having no application to Conrts constituted under the 
Provincial Small Cause Courts Act, or to Courts 
exercising the jurisdiction of a Court of Small Causes, 
the depositions so recorded are admissible in evidence 
against those witnesses in the event of their prosecu- 
tion for perjury. [p. 392, col. 2.] 

Revision against an order of the Dis- 
trict Judge, Nimar, dated the 6th Septem- 
. ber 1924, in Miscellaneous Case No. 98 of 
1923. 

Messrs. M. Gupta fand M. B. Niyogi, for 
the Applicant. 

Mr. W. R. Puranik, 
` cant. 4 
ORDER.—Seth Pannal and others had 
filed a suit against Kalu’ Gujar in the 
Small Cause Court, Khandwa, for recovery 
of money due on a bond for Rs. 200 alleg- 
ed to have been executed in their favour 
by Kalu. Kalu denied execution of the 
bond and pleaded that it was forged. 
Tikaram, one of the attesting witnesses to 
the bond, was examined as a witness in 
that case on behalf of Kalu. He Jeposed 
that Kalu had signed the bond in token 
of execution in his presence. The Small 
Cause Court held that the bond was forged 
and dismissed plaintiffs’ claim on 10th 
April 1923. 

On 11th June 1923 Kalu applied to that 
Court to prosecute Tikaram under s. 193 
of the Indian Penal Code for having given 
false evidence in the suit referred to above. 
The Court dismissed the application for 
perjury on the basis of his deposition re- 
corded by the Small Cause Court. Against 
this order Kalu appealed to the Court of 
the District Judge, Khandwa. The learned 
District Judge was of opinion that the 
Small Cause Court was wrong in holding 
that a witness could not be prosecuted 
for perjury on the basis of his deposition 
recorded by a Small Cause Court. He, 
however, dismissed Kalu's application by 
observing as follow:— 

“Tg is undoubtedly important that per- 
jury and forgery should be checked by 
prosecutions from time to time. But at 
the present moment the Civil Courts of 
the Khandwa District have alreadv got 4 
or5 such eases pending in the Criminal 
Courts, I think these cases will be sufi- 


for the Non-Appli- 
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cient for giving the litigating public a 
sharp lesson, At present I think it is 
unnecessary to file any more complaints 
which would only add a greater burden 
to the Magistrates of the District who at 
present are somewhat hard pressed, An- 
other consideration is that the alleged per- 
jury took place a longtime ago. A third 
consideration is that if I as District Judge 
file a complaint I should be unable to dis- 
pose of thealmost inevitable Criminal Ap- 
peal as Sessions Judge.” ` i 

From the above observations of the learn- 
ed District Judge, it would appear that 
he has dismissed Kalu's application on 3 
grounds. One of these grounds is that 
there was considerable delay on the part of 
Kalu. i 

It appears that Tikaram was examined 
as a witness in the Small Cause Suit on 
5th December 1922 and the suit was dis- 
posed of on 10th April 1923. On 1lth June 
1923 that is two months after the disposal 
of the suit Kalu madé his application. 
This delay of two months, which included 
1 month and 5 days on account of the 
summer vacation of 1923, cannot be re- 
garded as unreasonable delay. The learn- 
ed District Judge seems to have been of 
opinion that Kalu should have presented 
his application immediately after Tikaram 
was examined as a witness in the Small 
Cause Suit and should not have waited for 
the disposal of that suit. If that is his 
opinion, it is clearly wrong; for the law 
is perfectly clear that proceedings under 
s. 476, Cr. P. C., should not be taken until 
the case, in which the alleged false evi- 
dence was given, has been finally disposed 
of. Such a hasty proceeding, as placing 
a witness on a trial as an accused imme- 
diately after he has given his evidence, is 
bad because the obvious result of such a 
step would be to intimidate subsequent 
witnesses and defeat the object of the 
trial. The proper time to apply under 
s. 416 for.the prosecution of witnesses for 
perjury is after the final disposal of the 
suit in which he was examined as a witness, 
The other two grounds given by the learned 
District Judge in dismissing Kalu's appli- 
cation are extra-judicial and scarcely deserve 
any considefation.. He should have based 
his conclusion on judicial grounds after a 
careful consideration of the evidence on 
record and the circumstances of the case, 
The main question, which he should 
have considered, was whether there was a 
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reasonable probability of ‘Tikaram’s con- 
victiou for perjury: Sheoshankarpuri v. 
E-peror (1). Instead -of doing so he acted 
on myre or less fanciful grounds, grounds 
so obviously meaningless that ‘he could 
not be said to have formed a ‘judicial 
opinion at all. That being so, this Court 
has power to interfere in .revision: In 
the.matier of the petition of Alamdar 
Husain (2). 
- The. learned Pleader who appears for 
non applicant Tikaram in this Court frankly 


admits that he is not prepared to support - 


. the- order of the District Judge on the 
grounds mentioned in that order, bub he 
contends that Kalu’s application ought to 
be, dismissed as Tikaram cannot be pro- 
secuted on the basis of his deposition re- 
corded in the Small Cause suit. In support 
of his contention he relied on Emperor 
v. Nabab Ali Sarkar (8) and Imam Din 
v. Niamat Ullah .(4): In both these cases 
it has. been held that omission to read 
over to:a witness his deposition in ac- 
cordance with O. XVII, r..5 of the C. P. C., 
renders the..same admissible in evidence 
against him.on his subsequent trial for 
forgery,.and that oral evidence of its con- 
tents is. excluded by.s. 91 of the Evidence 
Act. As against these decisions there is a 
decision of this Court, viz, Mira Baz v. 
Emperor (5) in which following the case 
of Elahi Baksha Kazi v. Emperor (6), it 
has been held that the ‘provisions of 
O. XVII, rr. 5 and 6 are directory and 
not , mandatory and that non compliance 
with them does not render the deposilion 
inadmissible at.a subsequent trial of the 
doponent for perjury. Jt has further been 
held in that case ihat s. 91 of the Evidence 
Act merely excludes the oral contents of a 
deposition but does not make itinadmissible. 
in evidence. . 


A A z |] 
In ‘the present case it is unnecessary to 


decide which of these two sets of decisions 
is correct. Under O. L; r. 1 (6) of the C.P.C. 
Order XVIII, rr. 5 to 12 have no appli- 
cation to: Courts constituted under the Pro- 


(1). 27 Ind: Cas. 545; 10 N. Li R. 177; 16 Cr. L.J. 
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(2) 23°A. 249; A. W. N. (1901) 59. 

(3) 81 Ind. Cas. 803; 51 0. 238; (1924) A. I. R,'(C) 
705; 25 Cr. L -J. 1027. 

(4) 58 Ind. Cas. 830; 1 L, 361; 21.Cr. L. J. 880; 10-Py 
W. h. 1920 Cr. 

(5) 68 Ind. Cas. 26; 18 N. L. R. 192; 23 Cr. L. J. 500; 
(1923) A.I. R. (N) 39. 

(G) 45 Ind. Cas. 258; 45 C. 825; 27 O: L. J; 377; 22 0. 
W. N. 646;.19.Or. L. J. 498, ‘ 
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vincial Small Cause Courts Act or to Court 
exercising the jurisdiction of the Court of 
Small Causes. It, therefore, follows that 
it is not incumbent on a Small Cause Court 
Judge to read over to witnesses their de- 
positions recorded by him, and the deposi- 
tions so recorded would be clearly admis- 
sible in evidence against those witnesses in 
the event of their prosecution for perjury. 
As the District Judge, Khandwa, dis- 
missed Kalu’s application on wholly erro- 
neous and untenable grounds without ap- 
plying his judicial mind to the considera- 
tion of the main question involved in the 
case, namely, whether there was sufficient 
foundation for a charge of perjury against 
Tikaram and a reasonable probability of 
his conviction, the case is remanded to 


his Court for the disposal of Kalu’s applica- 


tion according to law. 


G. R. Di Case remanded, 


` LAHORE HIGH COURT. 
< CRIMINAL APPEAL No. 453 oF 1923. 
July 23, 1923, 
Present:—Mr, Justice Broadway 
and Mr. Justice Moti Sagar. 
EMPEROR— APPELLANT 
VETSUS - 
MIHAN SINGH— RESPONDENT. 
Criminal Law Amendment Act (XIV of 1908), s. 17 
(1), (2), scope of— Penal Code (Act XLV of 1660), 


“ss, 107, 108, 109, 117—Instigation to form unlawful 


association—-Offence—Abetment, what amounts to— 
“Tnstigation,” meaning of. oa 

Sub-ss. (1) and (2) of 8.17 of the Criminal Law 
Amendment Act, postulate the existence of an unlaw- 
ful association at the time when the acts specified in 
the sub-secticns are committed. Anything doné kefore 
the coming into existence of such an association, there- 
fore, does not fall within the purview of either sub- 
s. (1) or sub-s. (2) of s. 17 of the Act. a i 

A person, however, who instigates the formation of 
an unlawful association, abets such formation, and as 
any one becoming a member of such association or 
contributing towards the funds of such association, 
would be guilty of an offence under 8. 17 of the 
Criminal Law Amendment Act, the person who akets 
the formation of such an association is guilty of the 
abetment of an offerce, and if the nvr ber _of persons 
who are instigated exceeds ten, ‘the insligation brings : 
him within the ambit of s. 117 of the Penal Code 
and renders him liable tothe punishment provided 
therein. ip. 396, col. 1.1. sas ie 

A person abets the doing of a “thing who instigates 
a person to do that thing, and if the “thing” instigated 
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isan offence, the instigator abets an offence, and ‘if 
the offence is committed in consequence of the abetment 
and no express provision is made by the Penal Code for 
the punishment of such abetment, he is liable to the 
punishment provided for the offence. |p. 395, col. 2.] 

A person is said to “instigate another to an act 
when he actively suggasts or stimulates him to the 
aut, by any means or language direct or indirect, whe- 
ther it takes the form of express solicitation, or of 
hints, insinuation or encouragement. |tvid. ` 

In re Lakshminarayana Atyar, 42 Ind. Cas. 089; 22 
M. L T. 373; 6 L. W. 677; (1917) M. W. N. 831; 19 Cr. 
L. J. 29, relied on. 


Appeal from an order of the Sessions 
Judge, Ludbiana, dated the 6th February 
1923, reversing that of the Magistrate, First 
cee Ludhiana, dated the 19th December 
1922. : 

i The Government Advocate, for the Appel- 
ant. 


ent, 
' JUDGMENT. ` 

Broadway,d.—Sardar Bahadur Mihan 
Singh, his brother Sobha Singh, his son 

“Hari Singh and four other persons were 
tried together on a charge under s. 17 (2) 
of the Criminal Law Amendment Act, XIV 
of 1908. They were all convicted by the 
Trying Magistrate and an appeal to the 
learned Sessions Judge was dismissed so 
far as all the appellants other than Sardar 
Bahadur Mihan Singh were concerned. The 
learned Sessions Judge, while holding that 
the unlawful association which formed 
the. subject-matter of the trial had come 
into existence at, and through, the instiga- 
tion of Sardar Bahadur Mihan Singh, held 
that Mihan Singh had not become a mem- 
ber of the said unlawful association and 
came to the conclusion that he had not 
brought himself within s, 17 (1) or (2) of 
the Criminal Law Amendment Act. With- 
out any real discussion of the’ oral evidence 
produced by the prosecution he held it to be 
unreliable. Sardar Bahadur Mihan Singh 
having been acquitted an appeal under 
s. 417, Cr. P. C., has been filed by the.Crown. 
The learned Government Advocate has 
been heard in support of the appeal while 
Mr. Dasaundha Singh represented Sardar 
Bahadur Mihan Singh. 

The facts are detailed in the judgments 
of the Courts below and briefly stated are 
as follows :— 

During the winter of 1921-22 a number 
of Akali Diwans were held at various 

` villages in the Ludhiana District. Sardar 
‘Bahadur Mihan Singh has certain arcestral 
property in Bagrian. He is alsoa grantee 


` 
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of land in Hanumangarh in the Multan 
District. Apparently he lives at Hanum- 
angarh although he draws a pension of 
about Rs. 150. a mouth from the post office 
at Malerkotla, the nearest post office to 
Bagrian. His ancestrai property which is, 
apparently, not of any great value is looked 
afler by his son Hari Singh. It is in evi- 
dence that towards the end of December 
1921 or the beginning of January 1922 
Sardar Bahadur Bhai Arjan Singh of. ` 
Bagrian learnt that certain persons in hig 
village contemplated holding a political 
diwan there. He accordingly sent for the 
leading spirits and rémonstrated with them 
and was under the impression that he had 
succeeded in persuading them to give up 
the idea. . 

About the 17th of January 1922 Sardar 
Bahadur Mihan Singh cameto Bagrian and, 
according to the evidence for the prosecu- 
tion addressed the people at the village 
gate. “He is said to have stated that the 
British Raj had come to an end, or at any 
rate was about to do so, and exhorted the 
people to hold a diwan and take steps to 
establish an independent State at Bagrian. 
He called on them to refuse to pay land 
revenue and to decide.all disputes among 
themselves without reference to the Courts 
of law. After staying at Bagrian for two 
or three days Sardar Bahadur Mihan Singh 
went away and immediately after his de- 
parture an unlawful association was formed 
of which Hari Singh, the son of the Sardar, 
was made the Secretary, and Sobha Singh, 
the Sardar’s brother, the Vice-President, 
other office-holders being also appointed. 
It is also said that when he was exhorting | 
the people to form this independent State 
he had told them that he had himself con- 
tributed Rs. 2,0U0 towards the movement 
which had been givento his son and the 
pe@ple could go to his son "to have their 
names registered. Subsequent to the for-. 
mation of this unlawful association diwans: 
were held of a political nature, and there 
can be no doubt whatever that this as- 
sociation and its subsequent activities came 
within the purview of s. 17 (2) of the 
Criminal Law Amendment Act. The ques- 
tions for decision are whether the prosecu- 
tion has proved that Sardar Bahadur Mihan 
Singh was in the village on the 17th Jann- 
ary 1922, secondly whether he made the 
statements attributed to him atthe village 
gate, and, finally whether his action in so 
doing amounts to.an offence under the 
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Criminal Law Amendment Act or the 
Indian Penal Code. 

-As to the first point, Sardar Bahadur 
Mihan Singh has strenuously denied having 
gone to Bagrian on. the 17th January 
1922. The evidence on the record, however, 
leaves no doubt- whatever that he did go 
to Bagrian on that date. The evidence for 
the prosecution as to Sardar Bahadur Mihan 
Singh’s presence is really incontrovertible 
and the fact that he made a certain pay- 
ment there on the 17th January 1922 to 
his son Hari Singh is beyond doubt. The 
story told by the Sardar that he was on bad 
terms with Hari Singh and that his daug- 
hter-in-law had senta message to him at 
Multan through one Harnam Singh that 
she stood in need of money and that he 
had thereupon gone with Harnam Singh to 
Malerkotla and drawn his pension which 
he had made over to Harnam Singh to be 
conveyed to his daughter-in-law is utterly 
improbable and is further negatived by the 
fact that in Hari Singh’s pocket book there 
is an entry dated the 17th January 1922 in 
which it is distinctly stated that his father 
(the Sardar) had brought his pension and 
` money from the chak-to the extent of 
Rs. 860. 

As to the second point, there is evidence 
to show that the Sardar exhorted the people 
to combine and establish an independent 
raj, refuse to pay revenueand to register 
their names with hisson to whom he had 
paid a contribution of Rs. 2,000. Doubtless 
some of the witnesses are partisans of Bhai 
Arjan Singh, nevertheless I am unable, 
after carefully examining their depositions, 
to see any reason to doubt the truth of their 
story, and in my opinion it has been establ- 
ished that the Sardar did exhort the people 
to combine for the purposes stated above. 
It has been argued very strenuously that 
it has not been proved thathe paid Rs. 2,006 
to‘his son. That isso, but that does not to 
my mind negative the story told by the 
witnesses, for not a single witness professes 
to have seen any payment made and whe- 
ther the payment of Rs. 860 to his son on 
the 17th January was or was not intended 
as a contribution is not of importance at 
this stage. It is not the fact of the con- 
tribution so much as the assertien that it 
had been made that is of importance in 
this connection. I think. therefore, that it 
has been established on the record as held 
by the Magistrate that Sardar Bahadur 
Mihan Singh did, as a matter of fact, in- 
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stigate the formation of this association, as, 
association which when formed was un- 
doubtedly an unlawful one as defined by 
s. 15 of the Criminal Law Amendment Act. 

In arriving at the ahove conclusions the 
defence evidence has not been Inst sight of. 
That evidence is, however, wholly unworthy 
of credence and cannot be considered 
sufficient to rebut the prosecution evidence. 
Neither of the Courts below have been 
able to accept it and Mr. Dasaundha Singh 
obviously placed very little faith in it him- 
self. Though he felt constrained to read 
it out and refer to it, he was unable to ask 
for its acceptance with any degree of con- 
viction. 


As to the actual payment of a contribu- 
tion by the Sardar, as stated above, there 
is no direct evidence. That he announced . 
his having subscribed Rs. 2,000, I have no 
doubt, and I think there is some foree in 
the learned Government Advocate's conten- 
tion that the statement that the subscrip- 
tion amounted to Rs, 2,000 was probably a 
little exaggeration. . 


The entry in Hari Singh's pocket book 
under date 17th January 1922 showing a 
receipt from Mihan Singh of Rs. 860 is of 
considerable importance in this connection 
and the palpably false evidence of this 
payment to Hari Singh is significant. There 
can be no doubt at all that father and son 
were on the hest possible terms, and the 
payment to Hari Singh of this sum of 
Rs. 860 on that date, coupled with the an- 
nouncement that a contribution of Rs. 2;000 
had been made, point very strongly to the 
payment having been made asasubscription 
and for the purpose of being utilized for 
the objects of the association, the forma- 
tion of which Mihan Singh was advocat- 
ing. It was strongly urged that having 
regard to his previous excellent record in 
the army, it was highly improbable that 
Mihan Singh would have spoken and acted 
as stated by the prosecution witnesses. 
Now Mihan Singh’s record of service in 
the army is an exceptionally good one, 
nevertheless as pointed out by the learned 
Government Advocate. the situation was 
such that there is nothing really surprising 
in a manin Mihan Singh’s position adopt- 
ing the line of conduct attributed to him. 
The Akali agitation was in full-vigour and 
Sobha Singh and Hari Singh had obviously 
come under its influence and it is, therefore, 
by no means improbable that he was carried 
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away by the same fortes that had 
fluenced his brother and son. 

The next point for consideration is whe- 
ther Mihan Singhs words and actions 
constitnte an offence either under the 
Criminal Law Amedment Act or the Indian 
Penal Code. 

It was contended by the learned Govern- 
ment Advocate that by instigating the 
formation of the unlawful association which 
actually came into existence a few days 
after the 17th January 1922 and by con- 
tributing to its funds Mihan Singh became 
liable under s. 17 (1) and (2) of the Criminal 
Law Amendment Act. He urged that 
s. 17 (2) was applicable for the reason that 
by contributing to the funds of the said 
association he “assisted in the manage- 
ment” of the unlawful association and that 
the same facts also rendered him punish- 
able under s. 17 (D). 

On the other hand Mr. Dasaundha Singh 
contended that as, admittedly, no unlawful 
association was in existence at the time 
when the alleged instigation and payment 
of the contribution took place, neither 
el. (1) nor cl. (2) of s. 17 had any applica- 
tion 

So far ass. 17 (2) is concerned, it seems 
clear that the phraseology postulates the 
existence of an unlawful association at the 
time when assistance in its management is 
rendered and, therefore, I do not think that 
this section has any application. 

Section 17 (1) runs as follows:— 

“Whoever (a) is a member of an unlawful 

association, 

(b) or takes part in meetings 
of any such association, 

(c) or contributes or receives 
or solicits any contribution 
for the purpose of any such 
association, 

(d) orin any way assists the 
operations of any such 
association,” shall * * * 

(a) and (b) clearly postulate an unlawful 
association being already in existence and 
I think that the same applies to (d). The 
position in regard to (c) is not quite so clear. 
A min who instigates the formation of an 
ass wiation, the purposes of which are such 
as to render that association unlawful and 
contributes to and solicits contributions 
for that association may, broadly speaking, 
be considered to have contributed to and 

< solicited contributions for the purpose of 
such association, but a penal Statute has 


in- 
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to be construed strictly and it may also be 
argued that before an association can have 
a purpose it must be in existence and that 
any contribution to or solicitation for such 
an association prior to its formation cannot 
render a person amenable to s. 17 (l) and 
after a careful consideration of the section 
in its entirety I think that the intention 
of the Legislature was to render punish- 
able only such contributors, etc., who con- 
tributed or solicited contributions for the 
purpose of an existing association. ” 

In my opinion, therefore, Mihan Singh 
cannot be held to have committed an offence 
either under cl. (1) or cl. (2) ofs.17 of the 
Criminal Law Amendment Act. 

Mr. Jai Lal next contended that inasmuch 
as an association “which encourages or aids 
persons to commit acts of violence or in- 
timidation or of which the members habi- 
tually commit such acts” is an “unlawful 
association” [s. 15 (2) (a)], the instigation to 
the formation ofsuch an association and 
the contribution and solicitation of money 
for the purpose of such an association 
amount to abetment of the offences made 
punishable by s. 17 (1) (2), Criminal Law 
Amendment Act; and further, inasmuch as 
the ahetment in this case was the abetment 
of an offence by a number or class of persons 
exceeding ten, the offence committed was 
one falling within the purview of s. 117, 
Indian Penal Code. 

Now a person abets thedoing of a “thing” 
who instigates a person to do that thing 
(s. 107, Indian Penal Code) and if the “thing” 
instigated is an offence, the instigator abets 
an offence (s. 108, Indian Penal Code) and 
if the offence is committed in consequence 
of the abetment, and no express provision 
is made by the Indian Penal Code for the 
punishment of such abetment, he is liable 
to the punishment provided for the offence. 

64 person is said to “instigate” another 
to an act when he actively suggests or 
stimulates him to the act, by any means or 
language direct or indirect, whether it takes 
the form of express solicitation, or of hints, 
insinuation or encouragement (1 Russ. 164 ?) 
Again it has been held that the word “in- 
stigate” means—urge on, incite, bring abeut 
by persuasion, provoke [In re Lakshmi- 
narayana Asyar (1)). 

In the present case I have no hesitation 
in holding that Mihan Singh did instigate 
the formation of an association and, there- 


(1) 42 Ind. Cas. 989; 22 M. L. T. 373; 6 L. W., 677; 
(1917) M. W, N. 831; 19 Or. L, J, 29. i 
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fore, abetted its ‘formation. Further in- 
asmuch as the objects and purpose of this 
association were clearly (and to his know- 
ledge) of such a character as to constitute 
it an unlawfulone, and as any one becom- 
ing a member of it or contributing funds 
to it would be guilty of an offence under 
s. 17 (1), Criminal Law Amendment Act, 
Mihan Singh's act amounted to an abetment 
of an offence. Again, as this abetment was 
of : the commission of an offence by a class 
of persons clearly exceeding ten Mihan 
Singh” has brought himself within the 
ambit of s. 117, Indian Penal Code, and 
has rendered himself liable to the punish- 
ment provided therein. 

I would, therefore, accept this appeal 
and convict Mihan Singh of an offence under 
s. 117, Indian Penal.Code. Having regard 

‘to his previous excellent record and the 
fact that he has not been shown to have 
taken any further part in this affair and 
refrained from joining or taking partin any 
such movement in the Multan District, 
where -he, for the most part, resides, I 
think a sentence of fine would meet the 
situation. I would, therefore, sentence him 
to pay a fine of two hundred rupees or 
in default to undergo rigorous imprison- 
ment for six months. 

Moti Sagar, J.—I concur. 

Z. K. Appeal accepted. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REVISION APPLICATIONS 
Nos. 185, 202 anp 205 or 1924. 
January 20 1925. 

Present :—Mr. Kennedy, J. C., and 
Mr. Rupchard Bilaram, A. J. C. 
TILLOCKCHAND AND OTHERS— 
AcCUSBD-—APPLICANTS’ 

: versus 
EMPEROR-— OPPOSITE Party. 


Bombay Prevention of Gambling Act (IV of 1887), 


ss. 4, 5, G—Search warrant—Honorary First Class 
Magistrate, jurisdiction of, to issue warrant—Presump- 
tion—Gambling, what is. 

An Honorary First Class Magistrate has power to 
issue a search warrant as defined in's. 5 of the Bombay 
Prevention of Gambling Act, provided he is a Magis- 
trate for the local area in which the premises are 
situate in respect of which he issues a search warrant. 
[p. 397, col. 1.) 

Ifa warrant issued undere. 6 of the Bombay Pre- 
vention of Gerbling Act isa regular warrant, a pre- 
sumption arises that the premises were uted us a 
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common gaming house and,- therefore, that the persoġs 
playing on those premises were guilty of an offence 
under s. 5 of the Act. [p. 396, col. 2.) 

The essence of the offence of gamblingis that the 
game played is nut a game of skill but of chance and 
that in vizw of the number, position and income of 
players the game isone where loss might ke the 
pats a of a lack of skill but of lack of luck. ip. 397, 
col. 1. 


Application for revision againstan order 
of the City Magistrate, Karachi, dated the 
9th October 1924. ` 

Mr. Partabrai D. Punwani, for the Ap- 
plicants. 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown, 


JUDGMENT.—In these cases Phatu- 
mal Oochiram was convicted of keep- 
inga comon gambling house under s. 4 
of Bombay Act IV of 1887 and accused 
Nos, 1—8 were convicted of gambling in 
that gambling house The evidence is 
that the premises belonged to Phatumal 
Oochiram and that the accused Nos. 1—8 
were indubitably found there playing 
with cards. A warrant was issued for the 
search of the premises by a certain Honorary 
First Class Magistrate. There is no doubt 
if that was a regular warrant the presump- 
tion does arise that the premises were used 
as a, common gaming house and, therefore, 
that the persons so playingon those premises 
were guilty of an offence under s. 5, 

The first question, therefore, for decision 
is whether the warrant was properly issued. 

The Magistrate who issued the warrant, 
as has been stated before, was an Honorary 
First Class Magistrate and it is urged that 
he had no power to issue a warrant. But 
whatever the powers of the Honorary Magis- 
trate may be under the Cr. P. O. there is 
nothing in the Bombay Gambling Act 
which requires that a Magistrate issuing a 
warrant thereunder should be vested with - 
any special jurisdiction. All that is’ requir- 
ed is that there should be a warrant by a 
First Class Magistrate and indubitably the 
gentleman who issued the warrant in this 
case is a First Class Magistrate. It is to be 
noted that under the present Cr. P.O. one 
of the ordinary powers vested in a First 
Class Magistrate is that of issuing a search 
warrant, A First Class Magistrate might 
actually‘be prohibited by executive orders 
from exercising any jurisdiction legally 
vested in him, but the mere fact ihat he is 
directed merely to exercise certain, powers 
does not deprive him of any inherent 1ighis 
vested in him by Jaw.’ We, think, therefore ` 

x ? 
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that an Honorary First Class Magistrate may their convictions and sentences are set aside. 


well issue a warrant as defind in s. 5 of the 
Act. Section 6 of the Gambling Act. pro- 
vided that he is a Magistrate for the local 
area in which the premises are situate in 
respect of which he issues a warrant. 

We think, therefore, that the warrant 
was a good warrant and, therefore, the ordi- 
nary presumption arises. But it was, of 
course, open to the accused Phatumal who 
was convicted as being the keeper of the com- 
mon gambling house under the Gambling 
Act to disprove that the other accused were 
asa matter of fact gambling. It does look 
rather as if the Magistrate has devoted his 
mind exclusively to the question whether 
cards had been played there and had not 
sufficiently considered whether the persons 
on that premises were, as a matter of fact, 
gambling. Now, it appears- that all these 
people, as a matter of fact, are men of res- 
pectable character, and all almost engaged 
in the same class of business, namely, bro- 
kerage and commission agents and that the 
meeting was more or less of a social charac- 
ter principally for the purpose of having a 
common dinner. In such circumstances, it 
is not clearly made out that they were there 
present for the purpose of gambling. It 
may well have been that they may have 
played at cardsalso for whiling away time 
and as a matter of recreation while meeting 
together fer social purposes. Where such 
circumstances exist the presumption arising 
under s. 6 of the Gambling Act must be 
held to be very much extenuated because 
it is well-known that presons of highest 
respectability on such occasions do play 
cards for small stakes by way of recreation. 
Moreover, there is no evidence on the 
record as to what the nature of the 
game was. Thereisno doubt a presump- 
tion from the use of instruments of gambl-e 
ing like cards that gambling has taken 
place yet where the circumstances are am- 
biguous as in the present case, it would 
have been more desirable that there should 
be some evidence that game actually being 
played at the moment was not a game of skill 
but of chance and that in view of the number 
and position and the income of players the 
game was one where loss might be the result 
not of lack of skill but of lack of luek and 
that I take it is the essence of the offence of 
gambling. 

As these points are not clearly brought 
out we think that the benefit of doubt should 
be given to all the parties concerned and 


Fines if paid, to be refunded. 
Z. K, Application accepted. 


LAHORE HIGH COURT 
CriminaL Revision No. 219 or 1924, 
March 19, 1924. s 
Present:—Mr. Justice Abdul Raoof, 
KHAN ZAMAN KHAN—Accuszp— 
PETITIONER 
VvETSUS 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. £89— 
Case doubtful—Accused discharged—Order of dis- 
charge, whether foolish and perverse— Re-trial. 

If after fully considering the evidence in a case the 
Trying Magistrate comes to the conclusion: that the 
evidence against the accused is doubtful and dis- 
charges him accordingly, it cannot be said that the 
order n discharge is foolish and perverse to justify 
a re-trial. 


Criminal revision against an order of 
the Sessions Judge, Attock at Campbell- 
pore, dated the 2nd January 1924. 

Lala Jagan Nath Bhandari, for Mr. M. S. 
Bhagat, for the Petitioner. 

Mr. Zafrulla Khan, for the Govern- 
ment Advocate, for the Respondent. 


JUDGMENT.—The learned Sessions 
Judge has set aside the order of dis-. 
charge and ordered re-trial of the petitioner 
Khan Zaman upon two grounds 

1. That the medical evidence shows that 
one of the fiveincised wounds wascaused by 


-a hatchet and four by a knifeand that this 


pointed to two assailants; and 

2. that the Magistrate in his judgment 
says that Azam alone ofthe four prosecu- 
tion witnesses was inimical to Khan Zaman 
while in his order of discharge he says that 
all the prosecution witnesses are against 
him. 

After carefully considering the evidence 
and the circumstances of the case J am con- 
strained to hold that the learned Sessions - 
Judge was not justified in order in a re-trial - 
in this case. ‘lhe medical evidence does 
not defipitely state that one of the wounds 
was caused by a hatchet and four by a 


‘knife. 


All that is stated is that the injuries had 
been caused with some sharp: edged weapon 
such as a big knife and that the injury No. 
3 might have been caused with a hatchet, 
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The first ground, therefore, cannot be sus- 
tained. 

As regards the second ground the follow- 
ing facts appear. Mir Alam (P. W. No. 4) 
is the real brother of the complainant 
Karam Khan, and Khushal Khan is also a 
close relation of the complainant, being a 
khalu (mother’s sister’s husband), Azam 
Khan has himself admitted that there is 
enmity between him and Khan Zaman. 
The Magistrate in his order of discharge 
says that the witnesses were against Khan 
Zaman, that is to say, antagonistic towards 
him. It is impossible to say that the Magis- 
trate was not justified in taking this view. 
If after considering the evidence he came to 
the conclusion that the case against the 
petitioner, Khan Zaman, was doubtful, one 
cannot find any fault with him. It cannot 
be said that his judgment was foolish and 
perverse. The case clearly comes within 
the rule laid dowu in Nabi Bakhsh v. Em- 
peror (1). 

I, therefore, accept this petition for re- 
vision and set aside the order of re-trial of 
the petitioner. 

8. Petition accepted. 


D. 
(1) 56 Ind. Cas. 777; 1 L. 216; 21 Or. L. J.521; 109 
P. L. R. 1920; 8 P, W. R. 1920 Cr. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIMINAL Revision No. 75 or 1925. 
April 29, 1925. 
Present :—Mr. Findlay, Offg. J.C. 
AKBAR HUSSAIN—Accusep—APPLicaNnt 
: versus 


EMPEROR—Non-AppLicant. 

Criminal Procedure Code (Act V of 1898), s. 4238— 
Penal Code (Act XLV of 1860), ss. 420, 471—Cheatir&) 
Using forged document as genuine—Appeal —Con- 
viction under s. 420, whether can be converled into one 
under s. L71—-Notice to accused—Prejudice—Know- 
ledge of forgery, proof of. | A 

The offence of cheating under s, 420 of the Penal 
Code is an entirely different offence from that under 
s. 47L of the Code, viz., using as genuine a forged 
document knowing it as such, and a conviction for the 
- former offence cannot be altered by an Appellate 
Court into one for the latter offence unless the accused 
has notice of the fact and is not prejudiced by the 
want of notice. |p. 398, col. 2.} 

Yakub Ali v. Lethu Thakur, 30 C. 288, followed. 

In the absence of proof that the accused knew that 
the document produced by him was forged or of such 
circumstances that it can be presumed that he had 
the necessary knowledge of its being forged, he can- 
not be convicted under s, 471 of the Penal Code. [p. 399, 


gol, L] 
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Criminal revision against the judgment 
of the Sessions Judge, Nagpur, dated the 
14th March 1925, in Criminal Appeal No. 6 
of 1925. 

Mr. S. K. Barlingay, for the Applicant. 

Mr. G. P. Dick, for the Crown. 

ORDER.—The applicant, Akbar Husain, 
was charged and convicted by the First 
Class Magistrate, Nagpur, of two offences : 
one under s. 468, or in the alternative 
468 109, Indian Penal-Code, and the other 
under s. 420, Indian Penal Code, and sen- 
tenced to three months’ rigorous imprison- 
ment for each offence, the sentences to run 
consecutively. For the offence under s. 420 
he was also sentenced to a fine of Rs. 100. 

On appeal the Sessions Judge Nag- 
pur, altered the conviction to one under 
s. 460/471, Indian Penal Code, and main- 
tained the sentence of three months’ 
rigorous imprisonment and fine. 

The facts of the case are sufficiently 
clear from the judgments of both the Courts 
below. In’ a word, the prosecution case 
against the appellant is that he produced 
on the 2nd of July 1924 at Nagpur octroi 
naka No. 5 the receipt (Ex. P-1) under 
which he, on the face of it, was entitled to 
bring in 17 logs of wood. The prosecution 
case is that the number 21 shown on the 
receipt is a forgery, and this has been 
abundantly proved, nor has the point been 
disputed in this Court. The receipt had 
been originally issued to one Jagya on the 


_ 27th of March 1922 at the Indora naka and 


there is nothing to show how, ifit ever did 
the receipt came into the appellant's hands. 
The appellant’s case was that he did not 
present the receipt at all and that the whole 
case against him is a false and malicious one 
instituted because he has been at logger- 
heads with the octroi officials, and particu~ 
larly with Suraj Prasad (P. W. No. 1) 

In the first place, J desire to point. out 
that I do not think the conviction under 
8.471 could possibly bé maintained in the 
present case. This was an entirely different 
offence from that charged by the Magistrate, 
and it would be impossible to postulate that 
the appellant was not prejudiced by having 
no notice that he was to be convicted of the 
offence under s, 471. cf. Yakub Ali v. Lethu 
Thakur (1) At the very best for the pro- 
secution, therefore, I should have had, in 
any event, to consider-whether the evidence 
against the appellant was sufficient to justify, 


(1) 30 O. 288. 


1.0. 1595) 
me to order a re-trial. On the facts of the 
case, however, it seems to me a far too 
doubtful one for this step to be neces- 
sary. ven if weassume the very worst for 
- the applicant, viz., that he did produce the 
pass in question at the octroi naka, there 
is, of course, no evidence that he actually 
forged it himself, nor, in my opinion, are 
the circumstances such that it can be pre- 
sumed that he had the necessary knowledge 
of 1ts being forged. Prima facie, in view 
of bis admittedly bad relation with the 
octroi officials, it would seem very unlikely 
that he would delibrately put his neck into 
the nuose by producing a forged pass in the 
way he is said to have done, but, over and 
beyond this, it does not’ seem to me that 
the circumstances of the present case are 
sufficient to entitle me to assume that, even 
if the applicant did present the pass, he 


knew it was forged: cf. Empress v. Kango’ 


` Timaji (2). 

The facts of the case reported in In 
the matter of the petition of Ranchhoddas 
Nagardas (3) are somewhat apposite in this 
connection. J should have, in any event, 
found it difficult to presume in the present 
case that a busy merchant like the applicant 
would have necessarily noticed the forgery. 
But even if carelessness on his part be 
postulated, that would not in itself be a 
sufficient ground for conviction. It seems 
to me perfectly possible in the present case 
that the applicant may have been hood- 
winked by Jagya or some other party into 
accepting the receipt in question without 
ever noticing that it was forged, and on this 
view of the case the applicant is certainly 
entitled to the benelit of the doubt. In the 
view 1 take of the case, there is, therefore, 
a very large margin of doubt left and 1 
think the applicant is clearly _entitled to 
the beneiit thereof. 

I may add that I am not at all satis- 
fed with the prosecution evidence. There 
isclealy bad feeling between the applicant 
and some of the ocwroi officials, and the first 
three witnesses contradict one another badly 
as regards the applicants presence at the 
octroi post. Jn those circumstances the 
somewhat cogent evidence of Dr. C. d. 
Fernandez (D. W. No. I) could only be re- 
jected atter very careful consideration, but 
it seems to me unnecessary for this Court, 
pitting as a Court of revision, to give a 


a 6 B. 402; 6 Ind. Jur, 538; 3 Ind. Dec, (N. s.) 
(3) 22°B. 317; 11 Ind, Dec. (8. s.) 793, 
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definite finding on the credibility of “the 
prosecution witnesses and of Dr. Fernandez 
respectively. f 

For the reasons given above, neither 
the offence under s. 468, nor s. 471, Indian 
Penal Code, is in my opinion, made out and 
the case is a far too doubtful one to allow 
the conviction to stand. The conviction 


‘and sentence passed by the Sessions Judge 


are accordingly reversed and the applicant 
is acquitted and willbe at once released, 
The fine, if paid, will be refunded. 

G. R. D. 


Z. K. Application accepted. 


RANGOON HIGH COURT. 

ORIMINAL Revision No. 1485-A or 1924. 

February 5, 1925. 
Present:—Mr. Justice Carr. 
EMPEROR--PROSECUTOR 
versus 
NGA THA BAY—<Acousep. 

Burma Habitual Offenders’ Restriction Act (II of 
1919), ss. 9, 18—-Conviction under s. 18 (1)—Fresh term 
of restriction, whether can be wmposed—Period of 
absence from tract and period spent in trial, whether 
can be excluded. : 

Section 9 of the Burma Habitual Offenders’ Restric- 
tion Act does not authorize the addition of a term of 
restriction to the sentence in the case of a conviction 
under s. 18 of the Act. |p. 400, col. 1.] 

Section 18 (2) of the Burma Habitual Offenders’ Res- 
triction Act provides only that a period of imprison- 
ment under sub-s. (1) of the section is to be excluded in 
computing the period for which the order of restriction 
shall remain in force. It does not permit the exclu- 
sion of any period during which the accused has been 
absent from his tract in contraventi¢n of the order or 
coer period during which he has been under trial. 
4018, 

Criminal revision from an order of the 
Sessions Judge, Bassein, in Criminal Appeal 
No. 498 of 1924. 

JUDGMENT.—The accused in this 
case was subject toa restriction order jor 
three years from the 25th January 1923. 
He carried out this order until the 6th 
June 1924, that is, for a period of one year, 
four months and twelve days. Then he lett 
his tract without permission. He was arrest- 
ed on the 13th July and was sent up for trial 
and on the 18th August was convicted 
under s. 18 of the Habitual Offenders’ 
Restriction Act and was sentenced to six 
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months’ rigorous Imprisonment. At the 
end of his judgment the Magistrate added, 
“After his release from jail Nga Tha Bay 
will go back to Thayagon and stay there 
for one year and eighteen months on the 
conditions imposed by the Sub-Divisional 
Magistrate, Kyonpyaw.” 

Considered as afresh order of restriction 
this order was illegal, since s. 9, Habitual 
Offenders’ Restriction Act, does not author- 
ize the addition of a term of restriction 
fo the sentence in the case of a conviction 
under s. 18, 

But I think that the Magistrate did not 
intend itas a fresh order of restriction, 
but as a carrying out of the- provisions of 
s. 18 (2). 1 will take it also that “eighteen” 
was a clerical error and that the Magistrate 
meant to write one year and eight months. 

Even so the order was wrong.. Section 18 
(2) provides only that a period of imprison- 
ment under s. 18 (1) is to be excluded in 
computing the period for which the order 
of. restriction shall remain in force. It 
does not allow of the exclusion of any 
period during which the accused has been 
absent from his tract in contravention of 
the order or of any period during which 
he has been under trial. The effect of the 
sentence was, therefore, only to extend the 
duration of the restriction order for a period 
of six months beyond the 24th January 
1926, on which date it would normally have 
expired. Thus the order would remain in 
“force fora period of one year ‘and a little 
over five months from the date of the 
accused's release at the expiry of his sént- 
.ence, and not for one year and eight 
months, K , 

And I do not thiak that the Magistrate 
should have made the order in bis judg- 
ment at all. He had in fact no power to 
make any order at all since the period of 
restriction is extended by the operatién of 
law and is not within the discretion of the 
Magistrate. He might profitably have ex- 


plained to the accused the provisions of- 


s 18(2) and thier effect on his period of 
restriction and have noted in the case 
diary that he had done so. But in doing 
so he should have been careful to do so 
correctly. 

"The don Judge should have discover- 
ed these errors, but he merely dismissed 
the appeal summarily 

confirm the conviction and sentence of 
imprisonment passed on Nga Tha Bay, but 
set aside the order directing him. to stay at 
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Thayagon for one year and eighteen 
months after his release from Jail. 

The original restriction order will, of 
course,' remain in force as provided by s, 18 
@) of the Habitual Offenders’ Restriction 

ct. 7 


Z. K. Order set aside. 


LAHORE HIGH COURT. 
CRimMiNAL Revision No 162 or 1924. 
February 29, 1924. 
Present:—Mr. Justice LeRessignol. 


_ KALA AND oTHers—AccusED—PETITIONERS 


versus 
EMPEROR —Respon pant. 

Penal Code (Act XLV of 1869), s. 225-B—Criminal - 
Procedure Code (Act V of 1898), s. 110--Security “pro- 
ceedings—Arrest without warrant, legality of—Hscape | 
from unlawful custody— Offence. . 

A Police Officer has no authority to arrest without a 
warrant a person against whom procesdings have been 
instituted under s. 110 of the Or. P. C. Wnera sucha 
person is arrested by tha Police without a warrant and 
escapes from the custody of the Police, he is not guilty 
of an olfsnce under s. 225-B, of the Penal Code 
inasmuch as the arrest was illegal. 


Petition, unders.43¥, Cr. P. O., for revision 
of the order of the Additional Sessions 
Judge, Lahore, dated the 21st January 1924. 

Mr. Aziz Ahmed, for the Petitioners, 

JU DGMENT.-—The action of the Police 
in arresting the petitioner Kala was not 
justified by law and the petitioner in escap- 
ing from unjustified arrest committed no 
offence. The Police reported against the 
petitioner under s. 110, Cr P.O, and the 
Magistrate might have issued a summons or 
in a very special case, even a warrant ' lt 
issued neither, and the arrest by Police was 
unauthorised. - x 

I accept the petition and setting aside 
the convictions under s, 225 B, Indian Penal 
Code acquit the petitioners. 

Z. K. i Petition accepted. 


me ya s a ri 


[89 I. O. 1925] FIRM OF FATEHCHAND MADAN. GOPAL v. FRM OF UTANMAL JHAMANDAS. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL CIVIL Suit No, 514 or 1921. 
Execution MISCELLANEOUS No. 992 or 1924. 

April, 3, 1926. tie 
Present:—Mr. Rupchand Bilaram, A. J. C. 
Firm or FATEHCHAND MADAN 
GOPAL—J upaMENnT-CarEDITORS—PLAINTIFYS 
i versus | 
Firm or UTANMAL JHAMANDAS— 
-J UDGMENT-DEBTORS— DEFENDANTS. 

Civil Procedure Code (Act V of 1908), O. TII, r. 2 
(4), O. XXI, rr. 87,50, O. XXX, rr. 3, 5, 6B—Suit against 
firm—Service of summons—Partner or manager— 
Appearance under protest—Vakalatnama, form of— 
Execution of decree—Special leave, whether necessary 
ee of judgment-debtor outside jurisdiction, legal- 
ity of. ‘ 

When a summons in a suit instituted against a 
firm is served on the manager of the firm under. O. 
' XXX, t. 3 (b), U. P. ©., there is no obligation onhim to 

appear in Court. [p. 401, col. 2.) - > ` 

When a person appearing in a suit in answer to 


a summons issued ona firm does not atany stage , 


of the proceedings aver that he is only a manager, 
he muśt be decreed tó be a partner. [p. 402, col. 1.] 
Where a summons is issuedon a firm and if is 
served in the manner provided by r. 3 of O. XXX, C: 
IP. C., every person on whom it is served must be 
informed by a notice in writing given at the time of 
such service whether he is served as a-partner or 
as a person having the control or management of the 
partnership business or in both characters and in 
~ default of such notice, the person must be deemed to 
be-served as a partner. [ibid 
The failure to give such notice exposes the plaintiff 
to the risk of being liable for costs of the persons 
served appearing under protest under O. XXX, r. 8, 
0. P. ©. [abid.] ; 
But where the person so served puts in an uncondi- 
tional ‘appearance he must be held liable as a partner 
-of the firm and special leave under O. XXI, r. 50 (2), 
C. P. O., is not required for executing the decree 
against him. [ibid] 
’ When a person served with the summons desires to 
‘appear under protest, the vakalatnama filed by him 
should clearly state that he appears individually in 
his own name. Where a vakalatnama is filed by a 
Manager as-the.recognized agent of a firm under 
O. Ul, r. 2, cl. (b), C. P. O., it should be so stated to 
avoid subsequent litigations and delay in .the dis- 
posal of the suit and in execution proceedings. [p. 
402, col. 2.] i i 
A Court cannot, in execution `of a decree, arrest a 


judgment-debtor who is not withia the „jurisdiction., 


[ibid.] . : 
Mr. E. V. Castollino, for the Plaintiffs. . 
Mr. Srikishendas H. Lulla, for the De- 
fendants: . < 
ORDER.—One Jhamandas Radhomal 
has been served with a notice under O. 


“KAI, r. 37, OP, C. to show cause why he 


should not be arrested in execution of a 


` decree- passed by this Court against the 


irm.of Uttanmal Jhamandas as being one 
of the partners of that firm. This notice 
was served on him at Shikarpur outside the 


ar 
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ordinary ‘jurisdiction of this Court, the 
service being effected through the Sub- 
ordinate Court at Shikarpur. Two objec- 
tions have been raised on his behalf. 
Firstly, that he was served with a summons 
in the suit as manager of the firm of 
Uttanmal Jhamandas, that he appeared as 
such, and that notice under O. XXI, r. 37, 
CO. P. C. could not, therefore, issue without 
special leave being applied for, and ob- 
tained under O. XXI, r. 50, cl. (2), O; P. O. 
Secondly, that.a notice under r. 37,.0. P. O. 
cannot be issued for service outside the 
jurisdiction of this Court. 


There isno substance in either: of these 
contentions. No special leave is required 
for executing a decree against a person who 
has either appeared in his own name under 
O. XXX. rr. 6 and 7 or who has admitted on 
the pleadingsthat he is a partner or who has 
been served as a partner with the summons: 
O. XXI, r. 50, cl. (4), sub-cls. (b) and (c). 


It isabundantly clear on the pleadings 
and the record of the suit that Jhamandas 
appeared as a partner, that he is and has 
admitted himself to be a partner of this 
firm, and that he must be deemed to have 
been served as such.’ 

The written statement is signed and 
verified by him as managing defendant. 
In the affidavit filed by him in answer to a 
notice issued on the defendants to show 
cause why their property should not be 
attached beforé judgment, he has identified 
himself with the partners of the. firm. In 
para. 3 of the affidavit he has stated 
“that we have not closed out shop at all 
and that we own and run one in new 
market” In para. 10 of ‘the affidavit 
eagain he has stated “that we own and. 
possess......both moveable and immoveable 
property at Shikarpur”. This could only 
refer to the private property of the partners 
of the firm. On July 19th 1923, he obtained 
an adjournment of the case on ‘giving an 
undertaking that thé defendants would not 
alienate their property and on July 30th, 
1923, he submitted to a consent decree. 
In both the orders he was referred to as 
the defendant. At no stage of the proceed- 
ings did he aver that he was only a mana- 

er. * : 

j As manager there was no obligation. on 


“him to appear in Court (O. XXX, r. 7, C. P. 


O0). Ilt is no doubt true that in the head- 
ing of the plaint the defendants are de- 
scribed as follows:—‘The firm of Uttanma] 
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Jhamandas consisting of more partners 
than one and carrying on business at 
Karachi by their manager whoever he may 
be in charge of the tirm under O. XXX, r. 
3, 0. PO.” $ 

This mode of describing the. defendants 
in the heading of the plaint is not warrant- 
ed by O. VIL r. 1, cl. (e) read with O. XXX, 
r.1, ©. P. C. The words “by their manager, 
etc’ are a surplusage. Rulé3 of O. XXX, 
©. P. ©. which corresponds to r. 3 of 
O. XLVIII, Rules of the Supreme Court 
empowers the Court to direct a summons 
to be served either (a) upon one or more 
partners, or ib) at the principal place of 
business upon any person having the con- 
trol or management of the’ business at 
the time of service. Rule 5 provides that 
“where a summons is issued to a firm 
and is served in the manner provided 
by r. 3, every person on whom it is 
served shall be informed by notice in writ- 
ing given at the time of such service, whe- 
ther he is served as a partner or as a person 
having the control or management of the 
partnership business, or in both characters, 
and in default of such notice, the person 
served shall be deemed to be served as a 
partner.” No written notice was given to 
` Jhamandas.at the time of service that he 
was being served as a manager, and, there- 
fore, he must be deemed to have been served 
asa partner. I am aware that no such 
notice is given herein any case. The ser- 
vice effected here is through the Court prc- 
cess-server who is often accompanied by 
any representative of the plaintiff. It is 
noteffected througha Solicitor or a Pleader’s 
clerk who may when he effects service on a 
manager give him the required notice. 
The failure to give the required notice ex- 
poses the plaihtiff to the risk of being liable 
for costs of the person served appearing 
under protest under O. XXX, r. 8, ©..P. ©. 
But where the person so served puts in an 
unconditional appearance, there is no reason 
why the provisions of r. 5 should not come 
into operation. The summons issued in 
this case is directed to the defendants, and 
the fact that the defendants are described 
in the heading of the plaint in the manner 
referred to above, is no.ground for holding 
that Jnamandas was thereby given notice 
as required by r. 5 that he was being served 
asa manager. Jhamandas must be deemed 
to have been served as a partner and to 
have appeared as such, apart from his 
having admitted on the pleadings to have 

-e ` 
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been a partner. I may mention here that 
the rakalatnama filed by Jhamandas is not 
in strict compliance with r. 6 of the Order. 
It purports to be given on behalf of the 
defendants andissigned byhim as Uttanmal 
Jhamandas per Jhamandas. It doesnot state 
in clear termsthat he appears individually in 
his own name as required by this rule. It is 
desirable that a vakalatnama should con- 
form to thé rules and specify that it is given 
on behalf of the individual partner as such. 
Where a vakalatnamea is filed by a manager 
as the recognized ‘agent of a firm under 
O. II, r. 2, cl. (b), C. P. C., it should be so 
stated to avoid subsequent litigation and 
delay in the disposal of the suit and the 
execution proceedings. J hold that it was 
not necessary for the plaintiffs to apply for 
special permission to execute the’ decree 
against Jhamandas as a partner under O. 
KAT, r. 50, C. P. C. 

The second objection is equally futile. 
I am prepared to accede to the contention 
that this Court cannot arrest the defendant 
unless he is within the jurisdiction of this 
Court. . No attempt is being made to arrest 
him outside the jurisdiction of this Court. 
This notice could have been dispensed 
with altogether, and if it was issued by this 
Court, in order to give him an opportunity 
of showing cause why he should-not be 
arrested when he is within the jurisdiction 
of this Court, it would appear that there 
are no grounds for challenging it. J, there- 
fore, order a warrant of arrest to issue 
against the defendant Jhamandas, but this 
warrant is to be executed within the juris- 
diction of this Court and not outside. 

P. B. A. Order accordingly. 

Z. K. 


ALLAHABAD HIGH COURT, 
Crvit Revision No. 49 or 1925. 
May 29, 1925. 
Present:—Mr, Justice Sulaiman. 
Dharamsala Lala KEO1I RAM— 
- PLAINTIFF— Al PLICANT 
. versus 
LACHHMAN PRASAD-— DEFENDANT— 
l OPPOSITE PARTY. . 

_Acknowledgment, suit uheiher can be based on. 

JA document which contains a mere acknowledgment 
of liability dces not furnish an independent cause of 
action and cannot be made the basis ofa suit. Ina 
suit based on the original cause of action, however, 
such a document may be relied on as a‘piece of evi- 
dence in proof of the original obligation. 
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Oivil revision from an order of the Judge 
of the Court of Small Causes, Shahjahan- 
pur, dated the 13th January 1925. - | 

Mr. Panna Lal, for the Applicant. 

Mr. B. Mullick, for the Opposite Party. 

“JUDGMENT .—This is a civil revision 
from a judgment of the Judge of Small 
Cause Court at Shahjahanpur. The suit 
as brought was based on a sarkhat dated 
the 25th of November 1921. There was no 
mention of any previous connection between 
the parties, nor was there any mention that 
at any time account was adjusted, balance 
struck or account stated. The plaintiff 
relied entirely on the sarkhat by saying that 
the defendant having acknowledged liability 
and undertaken it had executed the sarkhat. 
The cause of action mentioned in the plaint 
was the date of the sarkhat. When the trial 
commenced the Counsel for both the parties 
declined to lead any evidence each think- 
ing that the burden lay on the opposite 
side. The Court accordingly heard argu- 
ments and dismissed the suit. 

Iam of opinion that it is impossible to 
interfere with this order. The sarkhat was 
not a promissory note but a mere acknow- 
ledgment of a liability. It cannot be made 
the basis of a suit so as to constitute a 
fresh cause of actionin favour of the plaintiff. 
The plaintiff, of course, if he had chosen 
could have fallen back on the original con- 
sideration and relied on the sarkhat as a 
piece of evidence in proof of the debt, but 
the date of the debt was unknown and it was 
not known whether the sarkhat was execuled 
within the period of limitation or not. The 
learned Judge remarked thatno such debt 
had been: shown to have been acknowledged 
therein within limitation. The way in 
which the plaint was drafted and the refu- 
sal to lead any evidence by the plaintiff 
must entail the dismissal of the suit. The 
view of the Court below is supported by the 
authority of the case of Ganga -Prasad v. 
Ram Dayal (1). The revision is accordingly 
dismissed with costs. 

ZAK > Revision dismissed. 

(1) 23 A. 502; A. W. N. (1901) 150. ` 
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LAHORE HIGH COURT. | 
Civic APPRAL No. 255 op 1921. 
March 7, 1924. 

Present:—Mr. Justice Martineau and 

` Mr.. Jestice Moti Sagar. 

MOHAMMAD ALI—Venpss-Derenpant— 

APPELLANT 

VETSUS 
GULAB—PGLAINTIFF AND ANOTHER 

—Venvor-Derenpant—RESponDENTS. 
Custom—Alienation—Remote collateral’s right to 

contest, when there are six near collaterals. ° 
Where a remote collateral has no chance to succeed 
to the estate ofan alienor until the lines of the six 
near collaterals become extinct the former's suit t 


contest the alienation is one of a speculative nature 
and should not be decreed. 


Second appeal from the decree of the 
District Judge, Sialkot, dated the 18th 
November 1920. - 

Mr. Ghulam Rasul, for the Appellant. 

Mr. M. L. Puri, for the Respondents, : 


JUDGMENT.—The plaintiff in this 
case contests a sale of 8 kanals 14 marlas of 
land effected by Allah Rakha, who is alleg- 
ed tobe his collateral in the fifth degree 
in favour of Mohammad Ali. The First 
Court dismissed the suit, finding that it 
was not proved either that thelard was 
ancestral or that the plaintiff was a col- 
lateral of the vendor, and also finding 
that the sale was for necessity. The Dis- 
trict Judge differed from the First Court on 
all those points and passed a decree in 
the plaintiff's favour, allowing the alienes 
only acharge on the land to the extent 
of Rs. 220. The defendant Mohammad Ali 


has filed a second appeal, which we think . 


must succeed onthe ground that there are 
several collaterals of the vendor, more 
nearly related than the plaintiff, who have 
not impeached the sale. This plea was 
taken in the First Court and was made 
the subject of an issue. It is urged for 
the respondents that the plea should not 
be entertained because it does not appear 
from the judgment of the District Judge 
that it was raised before him. But we think 
that this objection carries no weight in 
the first place the defendant’ was the re: 
spondent, and not the appellant before the 


District Judge, and in the second place 


the point ‘is not one of fact, but is purely 
one of law. oe 


There are ro less -than six collaterals.of 
the vendor who are descended from his 
great grandfather and would be entitled: ta 


succeed to-his estate in -preference to tha 


aoe 


ef 
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plaintiff, and the latter sent them a notice 
in which he said that if they did not pre- 
empt the land in fifteen days he would 
bring asuit. It is urged that they have 
refused, or expressed their inability to sue, 
and that in such circumstances, in accord- 
ance with the rule laid down in Art. 67 
of Rattigan’s Digest of Customary Law, a 
remoter reversioner is entitled to contest 
the alienation. But that rule, as has been 
held in Budh Singh v. Dhan Kaur (1) has 
no application to a purely speculative claim 


. .with only the remotest chance of ever 


_ having any practical effect. The present case 
is clearly one of a speculative nature, as the 
plaintiff cannot succeed to the alienor’s 
estate until the lines of six nearer collaterals 
have all become extinct. We hold, there- 
fore, that the plaintiff is not entitled to 
a decree, and accepting the appeal.we 
reverse the decree of the lower Appellate 
Court and restore that of the Trial Court. 
The plaintiff will pay appellant's costs in 
„all Courts. 
Bp. Appeal accepted, 
(1) 57 P. R. 1898. 


ALLAHABAD HIGH COURT. 
Civit Revision No. 169 or 1924. 
May 27, 1925. 
Present: —Mr. Justice Sulaiman and 
Mr. Justice Daniels. 
` Hafiz ZAHUR AHMAD AND aNoTHER— 
DEFENDANTS —APPELLANTS 
VETSUS 
TASLIMUN NISSA AND aNoTHER— 
PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 104, Sch. IT, 
paras. 17; 19-~Arbitration, reference to—Order filing 
agreement of reference—Arbitrators, refusal of, to act 

- Revocation of reference—Appeal, whether lies— 
Remand— Revision. 

Where an. order is made filing an agreement of 
reference to arbitration under para. 17 of Sch. II to the 
O. P. O., but the Court finding that the arbitrators 
named inthe agreement are not willing to act and 
that itis futile to appoint new arbitrators revokes 

““the order of reference and dismisses the suit, the 
order of revocation is not open to appeal. [p. 405, 
col. 1. ; e 

oe. however, an appeal is preferred against such 

-an order, and the Appellate Court accepts the appeal 
and remands the case to the Trial Court, the order of 

"Sthe Appellate Court isa final order and-isopen to 

revision..[p. 405, col. 2) | . 

Civil revision against an order of the 

District Judge,’ Badaun, dated the 19th of 


August 1924, 
e 


TASLIMUN NIKSA; (89 t. ©. 1925] 


Mr. Iqbal Ahmad, for the Appellants. 
Mr. S. P. Sinha, for the Respondents: 
JUDGMENT. 

Sulaiman, J.—This is a civil revision 
from an order passed in appeal by the Dis- 
trict Judge, It appears that the parties 
had agreed to refer their disputes to the 
arbitration of two arbitrators and one um- 
pire. There was considerable delay in the- 
proceédingsof thearbitrators, and ultimately 
the applicants filed anapplication underSch. 
II, r. 17,ofthe C. P. C. for the filing of the 


. agreement of reference to arbitration. Notices 


were “-issued to the defendants to” show 
cause why the agreement should not be 
filed, and on the 14th of July 1923 the 
Court, passed an order under r. 17 filing 
the agreement, and made an order of refer- 
ence to the arbitrators appointed in accord- 
ance with the provisions of the agreement. 
An appeal was preferred to the District 
Judge from the order filing the agreement, ` 
and owing to the pendency of the appeal 
there was at first some delay in the proceed- 
ings. The record was not sent to the arbit- 
rators forsometime. It appears that subsequ- 
ently the Court came to know that all the: 


. arbitrators were not willing to arbitrate, and 


it invited a list of the arbitrators from the 
plaintiffs. The arbitrators named by the 
plaintifis were not acceptable to the defend- 
ants and after hearing objections by both 
parties the Court appointed Babu Raghubir 
Sahai.as-the sole arbitrator in the case. 
This order was made on the 13th of septem- 
ber 1923. This arbitrator did not make any 
award and ultimately on the 27th of Sep- 
tember 1923 the Court appointed the Gov- 
ernment Pleader asthe sole arbitrator. The 
Government Pleader made an award the 
very next day but this award on some 
ground not necessary to setforth here was 
set aside. After this in December the 
Court again directed that the two arbitrators 
named in the agreement should be consulted 
as to whether they were willing to act or 
not with the Government Pleader as the 
umpire., The Court was informed that at 
Téast one of the two arbitrators was not 
willing to act. It then passed an order 
dated the 24th of October 1923 revoking the 
„order of reference and dismissing the suit. 
It was against this order that an appeal was 
.preferred to the District Judge, who has 
allowed it and remanded the case. 
In revision two points have been urged 
before us, The first is that no appeal lay to 
the District Judge who had no jurisdiction 


[89 I. ©. 1925] 


to interfere in the case at all, and the second 
is that,even if an appeal lay to him his 
order should not be upheld, inasmuch as 
the, order passed by the Subordinate Judge 
was correct and just. E ak 

A preliminary objection was raised on 
behalf of the respondents that no revision 
lies from the order of remand passed by the 
District Judge. This objection cannot be 
entertained because the District Judge has 
finally disposed of the matter pending 
before him. Í ` 

We are of opinion that this was not a 
case in which an appeal lay to the District 
Judge. The Subordinate Judge had pre- 
viously passed an order filing the agree- 
ment. An appeal from that order was pre- 
ferred and dismissed. The ultimate order 
passed by and revoking the reference and 
dismissing the suit would not be appealable 
unless it came under s. 104 of the ©. P. C. 
Section 104 (1) (a) cannot apply because 
the order was not one superseding the 
arbitration where the order had not been 
completed within the period allowed by 
the. Court. The fact was that the Court 
found that as the arbitrators named were 
not willing to act it was futile to appoint 
new arbitrators. Nor did it come under 
sub-cl. (d) because the order was not an 
order refusing to file an agreement to refer 
to arbitration. An appeal from an order 
superseding the agreement is limited by the 
provisions of s. 104 (1) (a) of the C. P. C. 
The order passed by the Subordinate Judge 
was, of course, not a decree and was not 
appeéalable as such. 

We have, however, been invited to inter- 
fere with the order passed by the Subordi- 
nate Judge in revision. It is unnecessary 
in this case to decide the question whether 
when one of the arbitrators named in the 
agreement has refused to act and has died, 
an agreement can or cannot be filed under 
r. 17.. The parties respectively rely on two 
cases of this Court. One is the case of 
Bhagwan Das v. Gurudayal (1) and the other 
is Fazal Ilahi v. Prag Narain (2). In the pre- 
sent case, however, the agreement was filed 
under r. 17. The agreement having been 
filed under r. 17, the provisions of r. 19 
became applicable, Assuming, therefore, 
that r. 5 was applicable and the Court ought 
to have proceeded in strict accordance with 
the provisions of that rule it cannot be 

(1) G4 Ind. Las. 459; 19 A. L. J. 823. 

2) 67 Ind. Cas. 739; 20 A. L. J. 327; (1922) AST. R. 
(AJ) 133; 3 U, P.L. R. (A.) 156; 44 A, 156, 
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doubted that, even if the procedure adopted 
by the Court was irregular, the parties ac- 
quiesced in it and waived their objection. 
The plaintiffs themselves nominated a 


“number of arbitrators and ultimately the 


„Court decided to appoint one gentleman as 
the sole arbitrator. After that the only 


“question was whether, if the arbitrator so` 


appointed refused to act, the Court should 
not appoint another in his place. The 
order passed by the Court would, therefore, 
be an order passed under Sch. H, r. 5 (2) 
making an order superseding the arbitra- 
tion. As there was no suit pending before 
it,,it could not, of course, proceed with the 
suit. Weare informed that Raza Ahmad 
has already instituted a suit, to which the 
other applicant has been made a party, to 
enforce his rights which were referred to 
arbitration under the agreement. Under 
these circumstances we find it difficult to 
set aside the order of the Subordinate 
Judge on the ground of irregularity which 
was acquiesced in, and submitted to, by all 
the parties. 


We accordingly allow this application in . - 


revision, and, setting aside the order of the 
District Judge, restore the order of the 
Subordinate Judge. As no objection was 
raised before the. District Judge that no 
appeal lay to him, we direct the parties 
to bear their own costs of this revision, 

Daniels, J.—I concur, reason for hold- 
ing that a revision lies from the order of 
the District Judge is this. The respond- 
ents’ objection is that no revision lies be- 
cause no case has yet been decided. The 
case had, in fact, been decided by the Sub- 
ordinate Judge in a final order from which 
no appeal lay, and when the District Judge 
entertained an appeal from that order which 
he has no jurisdiction to entertain and set 
it aside his order is certainly open to revi- 
sion by this Court. ° 

Z. K? Application allowed. 





LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 1562 oF 1924, 
January 7, 1925. > i 
Present :—Mr. Justice Jai Lal. 
GHULAM MUHAMMAD AND O0THERS— 
DEFEN SANTS—APPELLANTS 
versus ‘ 
ABDUL SATAR AND OTHERS Puarnrirrs— 
ar RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Arts. 32, 120— 


406 
Suit for injunction regarding common land—Limita- 
tion, 


Plaintif instituted a suit praying 
that the defendant ba restrained from cultivating a 
certain pice of land on the allegation that the land in 
disputes was a pond which, according to the custom of 


March 1924, 
Sheikh Akbar Ali, for the Appellants. 
Mr. Nanak Chand, for the Respondents, 


JUDGMENT.—The plaintiffs institut- 
ed this suit on the 13th of January 1923, 
praying for an injunction that 
defendants be restrained from cultivating 
khasra Nos. 268 


reserved for the 
owners in the village, and that no individual 
owner was entitled to do any thing sa as 
to interfere with 
District Judge has held that the land in 
dispute is a pond and has been used as 
such by the owners till it was encroached 
upon by the defendants some time after 
1918, but more than two years before suit. 
The learned J udge has further found that 
according to the custom of 
the property in suit 
converted to his own use by any one 
owner of the village. He has conse- 
quently upheld the decree of the Sub- 


ordinate Judge. The defendants appeal 
to this Court, 


not be 


Art. 32 of the Indian Limitation Act 
by Art. 120. In the former case it would 
admittedly be barred by limitation and in 
the latter it would be within time. The 
learned District Judge, following Achar 
Singh v. Badhava Singh (1) has held that 
Art. 120 is applicable and not Art. 32. 
In that case the suit was for ejeciment 
from a field secorded as of a thoroughiare 
and shamilat. It dces not appear wlLe- 


(1).15 Ind. Cas. £65; 1947, R. 1912; 132 p W.R. 
1912; 2 P. L. R. 1913. < 
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ther the defendant was a proprietor of 
land in the village or a stranger; but, 
as in this case, the suit was nominally 
on’ behalf of the village community to 
remove an obstruction to the eùjoyment 
of shamilat by the proprietors generally, 
The learned ‘Chief Judge recorded the 
following opinion :— 

“The learned Pleader for the respondent 
contended that Art. 32, prescrihing twoyears' 
limitation from the date of the appropria- 
tion of the land in suit, applied and cited 
Sharoop Dass Mondal v. Joggessur Roy 
Chowdhry (2). As at present advised, I 
am inclined to hold that Art, 32 is not 
that Art. 120is applicable. 
Article 146-A obviously is not applicable, 
as the suit is not by, or on behalf of, any 
local authority.” ; 

On the force of these remarks 
learned District Judge has held 
Art. 120 applied. As I have stated above 
it does not appear whether or not the 
defendant in that case was a proprietor 
in the: village. In the case before me the 
defendants are proprietors and as such 
are entitled to use the land in suit in 
common with the other proprietors. This 
is an important factor which has to be 
borne in mind in determining the Article 
of the Indian Limitation Act that should 
govern this suit. Article 39 reads as, 
follows :— | 

“Against one who, baving a right to 
use property for specific purposes perverts 
it to other purpose.” In my opinion the 
Article clearly applies to the facts of the 
case before me. The learned Counsel for 
the respondents contended that this Article 
is intended to apply to the case of a 
defendant who was, before the encroach- 
ment, in actual and exclusive possession 
of the property for a specific purpose but 
subsequently perverts it to other purposes. 
No authority was quoted in: support -of 
this contention and I do not think the 
phraseology of Art, 32 supports it. The 
defendant-appellant had admittedly aright 
to use the property in dispute along with 
the other proprietors of the village fara 
specefic purpose, i. e, of taking water 
therefrcm, and have taken possession 
thereof by filling up the pond and cultivat- 
j thus they have per- 
verted it to purposes other than those for 
which it was intended. In ny opinion 


r 26 ©. 564; 3 ©. W. N, 464; 13 Ind. Dec. (x. s.) 962 
` . afi 
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-for reasons already given dAchar Singh v., 
Badhawa Singh (1) is distinguishable 
from the present case. In any case from 
: the remarks of the learned Chief Judge 
quoted above it appéars that he purposely 
refrained from expressing a définite opinion; 
moreover it was not really necessary for 
him to decide whether or not Art. 32 
applied because the suit was held to be 
barred by limitation even under Art. 120. 
Jholdthat Art. 32 of the Indian Limitation 
Act governs the present case and conse- 
quently the suit was barred by limitation. 
Accepting the appeal I dismiss the suit 
but in peculiar circumstances, I leave the 
parties to bear their own costs throughout. 
Z. K. Appeal accepted. 


NAGPURJUDICIAL COMMIS- 
SIONER’S COURT. 
Fiırsr Civiu APPEAL No. 86 or 1924. 
April 16, 1925. 

Present:—Mr. Findlay, Officiating J. C., and 
Mr. Wadegaonkar, A. J. C. 
OHUNILAL anv OTHERS—PLAINTIFFS— 

APPELLANTS 

TETSUS 
KISHANDAS RAMDAS—Dersnpant— 
RESPONDENT. 

C. P. Courts Act (1 of 1917), s. 6'(2)—-Rules framed 
by Judicial Commissioner, r. 2 (b)—Cour! Fees Act 
(VII of 1870), s. 7 (v)—Suits Valuation Act (VII of 
1887), s. 8—Suit of value below Rs. 10,000—Appeal— 
Value raised above Rs. 10,000—Appeal, whether must 
be heard by Bench of two Judges—Practice—Valua- 
tion, increase in, retrospective effect of. 

According to r. 2 (b) of the rules made by the 
Judicial Commissioner for disposal of cases either by ‘ 
a Bench of Judges or by a Single Judge, two condi- 
tions are absolutely necessary in order that a first 
appeal filed in the Judicial Commissioner's Court may 
be heard and determined by a Bench of two Judges, 
viz., the value of the subject-matter of the suit which 
has given rise to the appeal must be Rs. 10,000, or 
upwards, in the Court of first instance and the value 
of the subject-matter of the appeal must also be 
Rs. 10,000 or upwards. [p.403, col. 1.] 

Neither the ©. P. Court Fees Amendment Act in- 
creasing for the purposes of Court fees the value of re- 
venue paying estates from 5 times to 12} times the land 
revenue, nor the notification issued by the C. P, Local 
Government in exercise of the powers conferred by 
s. 3 of the Suits Valuation Act increasing the value of 
such estatesfor the purpose of jurisdiction to 12} 
times the revenue payable, can havea retrospective 
operation so as to affect the value of such estates for 
purposes of Court-fees or for the. purposes of jurisdic- 
tion in suits previously instituted for possession of 
such lands. [2bid.] 
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The value of a suit remains unchanged in all stages 
vf the lis and determines the forum of appeal. For 
such purpose the value assigned by the plaintiff 
and not the value found by the Court must be 
looked at unless it appears that either purposely or 
through gross negligence the true value of the suit 
has been altogether misrepresented in the plaint. [p. 
403, col. 2.] 

Mahabir Singh v. Behari Lal, 13 A. 320; A. W.N. 
(1891) 107; 7 Ind. Dec. (x. s.) 202, Madho Das v. Ramji 
Patak, 16 A. 286; A. W. N. (1894) 84; 8 Ind. Dee. (x. 8.) 
186, Olpherts v. Arjundas, 20 Ind. Cas. 928: 9 N. L. R. 
112 and Dhkirajsingh v. Rajaram, 8 Ind. Cas. 1125; 6 
N. L. R. 164, followed. ; ; 

Appeal against the judgment of the Sub- 
ordinate Judge, Tirst Class, Burhanpur, 
dated the 28th August 1924, in Civil Suit 
No. 4 of 1923. ; 

Mr. W. R. Puranik for the Appellants. 

Mr. M. B. Kinkhede, R. B., for the Re- 


spondent. 


ORDER.—On ' 7th November 1922, 
plaintifis-appellants instituted a suit against 
the defendant-respondent in the Court of 
the Subordinate Judge; Burhanpur, for pos- 
session of 15 annas 4 pies share of Mouza 
Deori situated within the jurisdiction of 
that Court. They valued their claim at 
Rs, 6,644-8-6 for purposes of Court-fees and 
in para. 11 of their plaint they distinct- 
ly stated that ‘the value of the subject- 
matter of the suit for the purpose of juris- 
diction is Rs. 6,644-8-0. On 25th August 
1924, their claim was dismissed by the Sub- 
ordinate Judge. Against this decision, 
.they have preferred this appeal valuing 
the subject-matter of the appeal which is 
identical with the subject-matter of the 
suit at Rs. 16,611-5-3 for purposes of Court- 
fees and jurisdiction under s. 7, para. (v) (b) 
of the Court Fees Act as amended by 
the ©. P. Court Fees (Amendment) “Act, 
1923 and under Central Provinces 
Gazette Notification No. 1408/322-V, dated 
the 22nd July 1924, issued by the Local 
Government in exercise of the power con- 
erred by s. 30f the Suits Valuation Act 
(Act VII of 1887). 

The learned Advocate for the defendant- 
respondent has taken a preliminary objec- 
tion that this appeal cannot be heard by a 
Bench of two Judges and that it must go to 
a Single Judge of this Court for disposal. 
In support of his objection he relies on r. 2 
(b) of the rules made by this Court in exer- 
cise of the power conferred by s. 6, 
sub-s. (2)of the C. P. Courts Act, 1917, 
and sanctioned by the Local Government 
(vide Central Provinces Gazette Notifica- 
tion No. 29/489-A, dated the 14th June 
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1917). According to that rule two condi- 
tions are necessary in order that a first 
appeal fled in this Court may be heard and 
determined by a Bench of two Judges, viz, 
(1) the value of the subject- matter of the 
suit which has given rise to the appeal 
must be Rs. 10,000 or upwards in the Court 
of first instance and (2) the value of the 
subject-matter of the appeal must also be 
Rs. 10,000 or upwards. Unless both the con- 
ditions referred to above are fulfilled, it 
is not, in our opinion, competent to a Bench 
of two Judges to hear and determine first 
appeals under that rule. In the present 
case, the second condition has been fulfill- 
ed but not the first. We are accordingly 
of opinion that this appeal must go to a 
Single Judge of this Court for disposal. 

It is no doubt true that after the institu- 
tion of the original suit which has given 
rise to this appeal, the Court Fees Act 
(VIL of 1870) was amended by the C. P. 
Court Fees (Amendment) Act (I of 1923) 
whereby it was enacted that in suits 
for possession of land not permanently 
settled forming an entire estate or a definite 
share ofan estate paying annual revenue 
to Government, the value of the land for 
purposes of Cour t-fees would be 12) times, 
instead of 5 times, the revenue so payable. 
It is also true that about 20 months after the 
institution of this suit, the Local Govern- 
ment issued a notification in exercise of 
the power conferred by s. 3 of the Suits 
Valuation Act to the effect that in suits for 
possession of land, like the one referred to 
above, the value of the land for purposes of 
jurisdiction would be 124 times the 
annual revenue payable for the land. But 
neither the ©. P. Court Fees (Amend- 
ment) Act nor the aforesaid notification 
can have retrospective, operation so as to 
affect the value of such land either for 
purposes of Court-fees or for purposes of 
jurisdiction in suits previously instituted 
for possession of euch land. When the 
suit which has given rise to this appeal 
was instituted, the market-valie of the land 
at the date of suit determined the jurisdic- 
tionof the Court. Plaintiffs had purchased 
idannas 9 pies share of Deori for Rs. 9,000and 
they stated in para. 11 of the plaint that the 
market-value of that share was Rs. 6,444-8-6. 
| It is this value which determined the j juris- 
diction of the Court below and it could 
not be affected by enactments passed and 
notifications issued subsequent to the 
date of the institution of that suit. In short, 
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as the value ‘of the subject-matter of the 
suit out of which this appeal has arisen was 
less than Rs. 10,000, this appeal cannot be 
heard by a Bench of two Judges. 

In this connection, we may refer to the 
case of Mahabir Singh v. Behari’ Lal (1) in 
which it has been held that for the purpose 
of determining the proper Appellate Court 
in a civil suit, what is to be looked at is the 
value of the original suit, that is to say, ‘the 
amount or value of the subj ect-matter of the 
suit’ and that such ‘amount or value of the 
subject-matter of the suit? must be taken to . 
be the value assigned by the plaintiff in his 
pliant and not the value as found by the 
Court, unless it appears that. either purpose- 
ly or through gross negligence, the true 
value of the suit has been altogether mis- 
represented in the plaint. This case has 
been followed in Madho Das v. Ramji Patak 
(2) which has been cited with approval in 
Olpherts v. Arjundas (3) and it has been held 
by this Court in the latter case as well as 
in Dhirajsingh v Rajaram (4) that the value 
of a suit remains unchanged in all stages of 
the lis and determines the forum of appeal. 
We agree with this view and accordingly 
hold that as one of the conditions necessary 
for an appeal being heard by a Bench of two 
Judges does not exist in the present case, 
this appeal must go toa Single J udge of 
of this Court for disposal. 


The learned Pleader.for the appellants 
invites our attention to r.3 of the rulesmade 
by this Court for the hearing of appeals 
by a Bench of two Judges which lays down 
that any appeal, reference application or 
other matter which the Judicial Commis- 
sioner may order to be heard and determinéd 
by a Bench of two Judges and requests that 
an order may be passed directing that this 
appeal may be heard by a Bench of Judgés 
as it is likely that aù appeal may be prefer- 
red against the decision of this Court to the 
Privy Council. With reference :to this re- 
quest all that we wish to observe is that 
it cannot be made to this Bench. It is 
open to the appellants to move the proper 
authority and unless they do so and obtain 
an order in their favour, it is not competent 
to this Bench to hear their appeal.’ 


Mo 13 A. 320; A. W. N. (1891).107; 7 Ind..Dee. (x. 8.) 
2 16 A. 286; A. W. N. (1894) 84; 8 Ind. Dee, (x. s) 


(3) 20 Ind. Cas. 928; 9 N. L. R. 122. 
(4) 8 Ind. Cas. 1125; 6 N. L. R, 164, 
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Under the peculiar circumstances of the 
case, we make no order as to costs of the 
hearing before us. l 

G. R. D. 

Z. K, 


Order accordingly. ` 


peaa 


LAHORE HIGH COURT. 
Srconn OiwIL APPBAL No, 1816 or 1923. 
February 8, 1924. 

Present :—Mr. Justice Moti Sagar. 

Tag Fira Stytep as BALLA. MAL- 
RAKRHA.MAL, rarouce RAKHA.MAL 

“I —PLAINTIFFS—APPELLANTS 
et Versus 
Tue Firm known as BUDHU MAL- 
PRABH DIAL, Ttarovusu PRABH DIAL 
-—~DEFENDANTS— RESPONDENTS. 

Contract Act (IX of 1872), 's. 221—Commission 
agent—Lien—Re-sale, right of. 

Ordinarily a person entitled to alien cannot, in 
order to satisfy his lien, sell or dispose of the pro- 
perty without the consent of the owner. [p. 410, col. 1.] 

Under s. 221 of the Contract Act, the rights of a 
commission agent are of a limited nature and are 
confined to the mere right of retainer which may be 
used as adefence.to any action-for the recovery of 
the property brought against him or as a matter of 
title to reclaim the property by action, if he has been 
unlawfully dispossessed of‘it. [ibid.] - . 

An agent, who has bought goods for a principal 
with his own money, does not stand to the principal 
in the position of an unpaid seller and has, therefore, 
no right to re-sell. [p.410, col. 2.] 

Yule & Co. v. Mahomed Hussain, 34 C. 124; 1 C. W. 
N. 71; 12 Ind. Dec. (N. 8.) 748 and Clive Jute Mills Co. 
Ltd. v. Ebrahim Arab, 24 ©. 177; 12 Ind. Dec. (N. s.) 
784, relied upon. f 
- Second appeal from a decree of the 

District Judge, Amritsar, dated the 7th 
May 1923, affirming that of the Munsif, First 
Class, Amritsar, dated the 21st January 
1922. ae 4 

Lala Fakir Chand, for the Appellants. 

Lala Badri Dass, R. B., for the Respond- 


ents. : 

JUDGMENT. —The facts of the case 
which bas given rise to this appeal are 
very simple and are shortly these. 

On the 17th òf November 1919 the 
defendants. purchased a kotha of gram for 
Rs. 4,817-4-9 and paid asum of Rs. 480: to 

-the plaintiffs on the same date as an 
advance. The plaintiffs’ -case is that it 
was they who sold the kotha to the defend- 
ants and .that the parties stood in the 
relation of buyer and seller to each other. 
The defendants deny this allegation and 
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contend that they „did not purchase any 
kotha from the plaintiffs but from some , 
third parties: and that the plaintiffs had 
acted only. as commission agents on their 
behalf in this matter. - 

It is common ground that the kotha was 
to remain in possession of the plaintiffs 


“and that the balance of the price was to be 


paid on the lst of Magh 1976 corresponding 
to 14th January 1920 when delivery was to. 
be taken by the defendants, it appears that 


‘the defendants neither paid the balance of. 


the price nor took delivery on the due 
date though they were repeatedly asked, 
to do so. The plaintiffs thereupon re-sold 
the kotha at the defendants’ risk which ` 
resulted in a loss of Rs. 670-15-9. The 
plaintiffs have now brought this suit for 
the recovery of this loss from the defend- 


. ants together with interest at the rate of 


Rs, 1-9-0 per cent. per annum. 

The defendants plead that the plaintiffs as 
commission agents had no right to re-sell 
the kotha without their consent and that 
their (the plaintiffs’) right only extended 
to keep the goods in their possession till 
their lien was satisfied, They further 
plead that the sale being illegal, the 
plaintiffs have no cause of action to maintain 
the suit. SA 

Both the Courts below have concurrently 
found that the kotha had been purchased 
by the defendants through the agency of 
the plaintiffs and that the relation of buyer 
and seller did not exist between the parties. 
They further held that the plaintiffs as 
commission agents had no power to re-sell, 
and asa result of this finding have dis- 
missed the suit. 

In the second appeal it is again urged by 
Mr. Fakir Chand that the kotha had been 
sold by the plaintiffs to the defendants 


_and tbat both the Courts below have erred 


in holding otherwise. It is pointed out 
that no commission was charged by the 


. plaintiffs atthe time of the purchase of the 


kotha and it is urged that this fact clearly 
indicates that the plaintiffs were not acting 
as commission agents for the defendants 
but that the parties stood in the relation 
of buyer and seller toeach other. This 
question, however, has been fully considered 
by the learned Judge of the Court below 
and his finding is that the contention of 
the plaintiffs that they were the sellers 
and not acting as commission agents on 
behalf of the defendants has not been 
established, This finding, in my opinion, 
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is clearly a finding of fact and cannot be 
impugned in second appeal. | 

The main guestion to be considered is 
whether the pluintiffs as commission agents 
had or had not the right to re-sell the goods 
when the balance of the price had not been 
paidon the due date. The law on the 
subject is containedin s. 221 of the Indian 
Contract Act. That section provides that 
in the absence of a contract to the contrary 
the agentis entitled to retain goods and 
other property, moveable or immoveable, 
of’the principal received by him until the 
amount due to himself for commission, 
disbursement and services in respect of the 
same has been paid or accounted for to him. 
lt will be observed that under this section 
the rights conferred upon an agent who 
has alien on the principal's property are 
ofa very limited nature and seem to be 
confined to the mere right of retainer which 
may be used asa defence to any action for 
the recovery of the property brought against 
him orasa matter of title to re-claim the 
property by action, if he has been unlaw- 
fully dispossessed of it, The case would, 
of course, be different ifthere is a contract 
‘between the parties to the contrary. Inthe 
present case nosuch contract between the 
parties has been proved and no authority 
has been cited by Mr. Fakir Chand in sup- 
port of his contention that the party entitled 
toa lien can ordinarily sell or dispose of 
the property without the consent of the 
owner in order tosatisfy his lien. Article 76 
in Bowstead on Agency, to which reference 
was made at the time of arguments does 
not, in my opinion, support the plaintiffs’ 
contention in any way whatever. According 
tothat Article ifan agent purchases goods 
on behalf of his principal and becomes per- 
sonally liable for the price of those goods, 
the propertyin the goodsas hetween the 
principal and agent vests in the agent 
and does not pass to the principal until he 
pays for the goods, If the property in the 
goods does not pass to the principal until 
the goods have been paid for, Ido not see 
how the agent, even as an unpaid seller, 
can re-sell on behalf of his principal. 
Unders. 107 of the Indian Contract Act an 
unpaid seller hasa right of re-sale on the 
buyer's failure to perform his part of the 
contract only if the property fn the goods 
had passed to the purchaser; and where pro- 
perty is not so passed, the vendor is not 
entitled to sue to recover loss incurred on 
re-sale, but can only sue the purchaser for 
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damages for breach of contract [vide Yule 
& Co. v. Mohamed Hussain (1), Clice Jute 
Mills Co. Ltd. v. Ebrahim Arab (2).]) Iam 
supported in this view also by an un- 
published judgment of this Court in the 
ease cf Harbhajan Singh v. Ghasiia Mal 
(CivilAppeal No. 1264 of 1918) in which it 
was held that an agent, who has bought 
goods fora principal with his own money, 
does not stand to the: principal in the 
position ofan unpaid seller and has, there- 
fore, no right to re-sell. In this view of the 
law the decision arrived at by the learned 
Judges of the Courts below is correct and 
the appeal must necessarily fail. 

I accordingly dismiss the appeal with costs. 

s. D. Appeal dismissed. 


(1) 24 ©. 124: 1 U. W. N. 71; 12 Ind. Dee. (x. 5) 748, 
(2) 24 U. 177; 12 Ind. Dee. (x. s.) 784. 


ALLAHABAD HIGH COURT. 
Sgconp Civit APPEAL No, 1339 or 1923, 
June 17, 1925. 

Present:—Mr. Justice Sulaiman. 

Lala BABU RAM—Derenpant—APPBLLANT 
VETSUS 
RAM SARUP—P.aInTIFF AND ANOTHER— 
DEFEN DANTS—RESPONDENTS, 

Transfer of Property ict (IV of 1882), s. 100-- 
Agreement to hypothecate future crops—Charge-- 
Transferee of crops without notice, whether bound--- 

Notice, express, whether necessary. 

An agreement to hpyothecate future crops when 
they coms into existence is valid and as soon as the 
crops grow, the hyvothecation hecomes complete and 
attaches to the crops and creates an equitable interest 
inthe mortgagee. Such a charge can be enforced 
against all subsequent transferees with notice but is 
of no avail against a transferee without notice, and 
inasmuch as cut crops cannot bs easily identified and 
a person to whom they are transferred would not 
necessarily know that they are the very crops which 
had been previously mortgaged to any other person, 
proof of express notice would be necessary in order 
that the charge may be enforced against such a person. 
[p. 411, col 2.] 

Misri Lal v. Mozhar Hossain, 13 C. 262; 6 Ind. Dec. 
(N. s.) 674 and Bansidhar v. Sant Lal, 10 A. 133; A. 
W. N. (1888) 35; 6 Ind. Dec. (x. s.) 90, relied on. 

Second appeal against a decree of the 
District Judge, Pilibhit, dated the llth 
August 1923. 

Mr. G. Agarwala, for the Appellant. 

Mr. U. S Bajpai, for the Respondents. 

JUDGMENT.—This is an appeal by 
defendant No. 2 arising outofa suit brought 
on the basis of a registered deed dated the 
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25th ofOctober1921 executed by the defend- 
ant No. lin favour of the plaintiff. Under 
this deed a grove and the sugarcane crops 
on LO bighas of land were hypothecated. The 
defendant No. 2 was impleaded on the 
| ground that he had taken possession of the 
crops and crushed them. In the plaint the 
plaintiff sought no relief against the grove 
of the mortgagor but stated that a separate 
suit would be filed later if necessary. 

The defendant No. 2 denied the allega- 
tions of the plaintiff in .general but the 
specific pleas taken by him were that he 
had not crushed thecrops at all and that 
he was not in law liable to the plaintiff's 
claim. 

The Court of first instance framed three 
issues :—(1) as to the execution of the bond 
in. suit, (2) as to whether sugarcane crops 
were. pressed at the pressing: machine of 
the defendant No. 2, and (3) as to the effect 
of the release of the grove by the plaintiff. 
It found the execution proved but found 
that it was not established that the sugar- 
cane crops had been pressed at the appel- 
lant's pressing machine. It; therefore, con- 
sidered it unnecessary to decide the third 
issue and decreed the claim as against 
defendant No. 1 only and exempted defend- 
ant No. 2. On appeal the learned District 
Judge has granted the plaintiff a decree for 
Rs. 200 against defendant No. 2 also. 


It is unfortunate that the issues that were 
framed were not happily worded. The 
question was not merely whether the sugar- 
cane crops had been pressed at the pressing 
machine of the defendant No. 2 but the 
question was whether the defendant No 2 
had appropriated the crops or in any other 
way deprived the plaintiff of the use of 
the crops. The learned Vakil for the ap- 
pellant contends that the finding of the 
learned Judge that the crops were pressed 
at the defendant's machine is not sufficient 
because it may very well be that alter 
they were pressed the sugarcane juice was 
taken back by the mortgagor. I think, 
‘however, that although the issue was not 
happily worded it was understood by both 
parties that a-finding that the crops were 
crushed at the defendant's press would 
amount to a finding that they were appro- 
priated by him. This is manifest from the 
fact: that the mortgagor is a cultivator in 
sugarcane crop and the defendant is a per- 
son who presses sugarcane crop. There is, 
therefore, no force in this contention. 

It is next contended that the learned 
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Judge should not have passed a decree 
without recording a finding that the de- 
fendant had notice of the mortgage. There 
can be, no doubt, that under s. 3 of the 
Transfer of Property Act growing crops are 
not immoveable property, and, therefore, 
that Act does not apply to this case. Further 
when the mortgage was made these crops 
were not in existence. The deed originally 
amounted to a mere agreement to hypothe 
cate the jurtherciops when they do come in- 
to existence. Such an agreement was valid, 
as was pointed out by the Calcutta High 
Court in the case ot Misri Lal v. Mazhar 
Hossain (1). But as soon as the crops 
grew, the hypothecation became complete 
and attached to the crops and created an 
equitable interest in the mortgagee. Such 
a charge could be enforced against all sub- 
sequent transferees with notice but would 
be of no avail agaiust a transferee without 
notice. This was clearly laid down by a 
Bench of this Court in the case of Bansidhar 
v. Sant Lal (2) which has been followed since 
in several cases. Furthermore, ordinarily 
speaking, cut crops cannot be easily identi- 
fied and a person who presses them does not 
necessarily know that they are the very 
crops which had been previously mortgaged 
to any other person. In such cases proof 
of express notice would certainly be neces- 
sary. As there was no finding by the Dis- 
trict Judge I have instead of remanding 
an issue examined the record. I have al- 
ready mentioned that in the written state- 
ment the defendant No. 2 never took the 
plea that he wasa bona fide transferee for 
value without notice or that he had press- 
ed the crops in good faith or returned the 
jnice to the mortgagor. His mukhtar am 
Ram Gopal was produced on his behalf who 
stated that on receipt of a notice from the 
plaintiff that Pershadi’s crops were mort- 
gaged to him his masterdid not press the 
crops at his machine. It is obvious, there- 
fore, that the only question that remained 
after that statement was whether the crops 
had or had not been pressed. The notice 
of the mortgage was admitted on behalf 
of thedefendant. This explainsthe absence 
of any issue or finding by the Courts below, - 
Under these circumstances I uphold the: 
decree of the learned Judge and dismiss this 
appeal ‘vith costs including fees on the 
higher scale. l : 
ZX. Appeal dismissed. 
(1) 13 0. 262; 6 Ind. Dee. (x. s.) 674. 
ao? 10 A. 133; A, W. N. (1888) 35; 6 Ind Dee. (xN. s.) 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Seconp CIVIL Appran No. 203 or 1924. 
March 25, 1925. 

Present :—Mr. Daniels, A. J. ©. 
ASHIQ ALI—Puaintirr—APpELLANT 
versus 
GHULAM SARWAR— DEFENDANT 
— RESPONDENT. 

Oudh Rent Act (XXII of 1886), s. 5—Heritable and 
non-transferable tenancy right, nature of—Occupancy 
land—Sale in favour of landlord, validity of. 

A sale of occupancy land in favour of the landlord 
is perfectly legal. 3 

Binda.Prasad v. Rajendra Prasad, 10 O. 0. 235 and 
Hirday Behari v. Prag Tiwari, 11 Ind. Cas. 527; 14 O. 
O. 144, followed. 

A grant of a heritable and non-transferable tenancy 
right might be described as a right of occupancy but 
does not convert the land into occupancy land within 
the meaning of s. 5 of the Oudh Rent Act. 


Second appeal against a decree of the 
Sub-Judge, dated-the 27th February 1924, 
confirming that of the Munsif, Fatehpore, 
dated the 4th of December- 1924. 


JUDGMENT.—This was a suit for 
possession of plot No. 79/1] in the village 
of Husainmau in the Bara Banki District. 
The plaintiff-appellant executed a sale-deed 
in favour of the defendant of certain land 
including this plot for a sum of Rs. 200 
in order to provide funds for certain liti- 
gation. The defendantis in possession of 
the land and his title is based on this 
sale-deed. Fhe money was left with the 


defendant to spend in the litigation as it- 


might be required. A suit was duly filed 
by the parties jointly, but in the course of 
the litigation the defendant withdrew from 
the case and a. compromise was filed 
between the present plaintiff and the de- 
fendant to that suit. 
is that by reason of the defendant having 
withdrawn from the suit contrary to his 
bargain the sale-deed has become null and 
void. Both the Courts below have found 
as a fact that the defendant withdrew from 
the suit with the consent of the plaintiff 
“ because the defendants in that suit were 
on bad terms with the present defendant 
Ghulam Sarwar and refused to compromise 
as long as he was a party to it. It is 
impossible for the appellant to argue that 
this finding is not based on legal evidence, 
inasmuch as it is based on an admission 
by the plaintif himself made in the course 
of the mutation proceedings. This di$poses 
of the case on the merits. The other 
points urged in this appeal are that the 
sale-deed did not confer any present right 
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on the defendant and was, therefore, void, 
and secondly, that as the defendant origi- 
nally argued that: the land was occupancy ‘- 
land it isnot opento him now to take a 
contrary position. 1 have read the sale- 
deed and it is perfectly clear from its 
terms that it does purport to convey to the 
defendant a present right to a half share 
of the property. As regards the second ` 
point the Courts below have held that the 
land is not occupancy land within the’ 
meaning of s.5 of the Oudh Rent Act but 
that it was acquired under the terms of a 
deed which gave a heritable non-transfer- 
able right which might be described’ as a 
right of occupancy. This was the finding 
of the Revenue Courts and the matter was 
within the special jurisdiction of those 
Courts. The learned Subordinate Judge 
has further held on the basis of the rulings 
of this Court ïn Binda Prasad v. Rajendra 
Prasad (1) and Hirday Behari v. Prag 
Tiwari (2), that even if the land was 
occupancy land the present sale was effected ` 
in favour of the landlord and is, therefore, 
not illegal. The appellant is not in a 
position to contest these rulings but he 
argues that there is some sort of estoppel 
because when the case was first instituted 
the defendant contended that it was not 
cognizable by the Civil Court on the 
ground thatthe land was occupancy land. 
lf the Civil Courts had refused to entertain 
the suit, and referred it to the Revenue 
Court on the ‘ground that the latter alone 
had jurisdiction there might be something 
to be said for the appellant's position. It 
might then be said that the defendant 
having succeeded in one Court on the 
ground that the land was occupancy land 
could not turn round when the case was 
brought in another Court and dispute the 
jurisdiction of that Court. Here, however, . 
the case was not decided on this ground 
at all. The case after being decided by 
the Courts below on the ground of want 
of jurisdiction came to this Court which 
remanded it for- disposal on the merits 
without arriving “at any decision as to 
whether the land was occupancy land or 
not. Under these circumstances ‘no ques- 
tion of estoppel arises. The appeal fails 
on all the grounds urged and I dismiss it 
with costs. 


Z. K. Appeal dismissed. 


(1) 10 O. 0. 235. 
(2) 11 Ind. Cas. 527; 14 O. O, 144. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
“ORIGINAL CIvIL Surr No. 249 or 1924. 
; May 2, 1924. 
Present:—Mr, Rupchand Bilaram, A. J. C. 
JETHALAL MOHANJI—PLAINTIFF 
versus 
DAYABHAI RAMJI AND ANOTHER 


— DEFENDANTS. 
` Civil Procedure Code (Act V of 1908), O. XL, r, I— 
Receiver, appointment of, principles governing —Pro- 


_ perty in possession of opposite party—Discretion of 


Court. ; 
A Receiver will not be appointed under O. XL, r. 1, 


`O. P. C., unless the plaintiff satisfies the Court that he 
-. has a prima facie case and that an order for the ap- 
~ pointment of a Receiver is necessary for the protection 


of the property pending litigation. In appointing a 
‘Receiver of property which is in the possession of the 
opposite party the Court will act with caution and 


| exercise a discretion to be governed by all the circum- 


stances of the case. [p. 413, col. 2.] 

Owen v. Homan, (1853) 4 H. L. ©. 997 at p. 1032; 17 
Jur. 861; 1 Eq. Rep. 370; 10 E. R. 752; 94 R. R. 516, 
relied upon. 

Mr. Kimatrat Bhojraj, for the Plaintiff. 

Mr. Dipehand Chandumal, for the De- 
fendants, 


ORDER.—This is an application for the 
appointment of a Receiver in a partition 
suit. The plaintiff is the nephew of the 
defendants. He claims an equal share with 
them in certain property alleged to be 
joint family property and said to consist 
of immoveable property valued at Rs. 30,000 
ornaments and house-hold effects valued at 
Rs. 10,000, stocking-trade- and cash each 
valued at Rs. 5,000. 

The defendant No. 1 has filed an affidavit 
denying the plaintiff's claim. He has assert- 
ed that Ramji, the father of the defendants 
and grandfather of the plaintiff died 
_penniless about nineteen years ago; that the 
‘plaintiff's father Mohanji predeceased him,, 


. the plaintiff being a posthumous son of 


“Mohanji that he himself started and de- 
-veloped the business which is now alleged 
‘by the plaintiff to be the joint family 


"business without the aid of joint family 
. funds, and that the property which is now 


“Ramji and Mohanji. 
maintained the plaintiff out of charity and 


in his .possession and the: possession of 
‘defendant No. 2 has been acquired by them 
‘on their own account after the death of 
He asserts that he 


“permitted him to work as an apprentice in. 


“the business, the plaintiff having thereby 


„acquired ‘no rights in the property in suit. 


He has further produced two deeds of 
release executed in favour fo the defendants 
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by their two other brothers Doso and 
Premji who are not parties to the suit, 
declaring that the property in the possession 
of the defendants belongs to them and 
that Doso had accepted Rs. 1,700 and 
Premji Rs. 1,000 in lieu of their remunera- 
tion for working at the shop of the de- 
fendants. On the other hand it is contend- 
ed on behalf of the plaintiff that the 
business which has resulted in the acquisi- 
tion of the property in suit was Started 
and built up by his father Mohanji and 
subsequently carried on by the defendants 
for the benefit of the joint family consisting 
of himself and the defendants; that the 
property which was subsequently acquired 
has been acquired out of the profits of this 
business to which he has contributed him- 
self personally by working at the shop for 
seven or eight years. The plaintiff is now 
about 20 years old. Reliance has also 
been placed on a writing said to be a refer- 
ence to arbitration in which the defendants 
are alleged to have admitted the claim of 
the plaintiff to the property in suit. The 
translation of this document as supplied 
by the plaintiff's Pleaders and the circum- 
stances under which it was signed are 
again the bone of contention between the 
parties. j ; 
It is well-settled that a Receiver of the 
property will not be appointed under 
. XL, r.1, C. P. O., unless the plaintiff 
satisfies the Court that he has a prima 
facie case, and that an order fora Receiver 
is necessary for the protection of the pro- 
perty pending litigation. . It is further well 
settled that in appointing a Receiver of 
property which is in the possession of the 
opposite party the Court will act with 
caution and exercise a discretion to be 
governed by all the ciréumstances of the 
case. As Observed by Lord Cranworth in 
Owen v, Howan (1) remarks at page 1032 :— 
“The Receiver, if appointed in this case, 
must be appointed on the principle on 
which the Court of Chancery acts, of pre- 
serving property pending the litigation 
which is to decide the rights of the litigant 
parties. In such cases the Court must, of 
necessity, exercise a discretion as to whe- 
ther it will or will not take possession of 
the property by its officer. No positive 
unvarying rule can be laid down as to 
whether the Court will or will not -interfere 
by this kind of interim protection of the 
(1) (1858) 4 H. L. C. 997 at p. 1032; 17 Jur, 861; 1 
Eq. Rep. 370; 10 E. R. 752; 94 R. R. 516, 
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property. Where indeed the property is as 
it were in madio, in the enjoyment of no 
one, the Court can hardly do wrong in 
taking possession. It is the common in- 
terest of all parties that the Court should 
prevent a scramble.................. But where 
the object of the plaintiff is to, assert a 
right to property of which the defendant is 
in the enjoyment, the case is necessarily 
involved in further questions. The Court 
by taking possession at the instance of the 
plaihtiff may be doing a wrong to the de- 
fendant; in some cases an irreparable 
wrong. If the plaintiff should ‘eventually 
fail in establishing his right against the 
defendant, the Court may by its interim 
interference have caused mischief to the 
defendant for which the subsequent res- 
toration of the property may afford no 
adequate compensation. In all cases, there- 
fore, where the Court interferes by ap- 
pointing a Receiver of property in the 
possession of the defendant before the title 
of the defendant is established by decree, it 
exercises a discretion to be governed by all 
the circumstances of the case.” 

What then are the circumstances of the 
present case? The plaintilfis admittedly 
out of possession of the property. His 
claim to ashare is denied andit has yet 
to be proved. There has been a disruption 
of the joint family tie, two of the five sons 
of Ramji are separate and have passed 
deeds of release recognizing the claim of the 
defendants to the property in suit. The 
defendants have carried on the alleged 
joint family business in the name of defend- 
ant No. 1 for the past twenty years and it 
has flourished under their managenient. 
The immoveable property is admittedly 
worth more than the third share claimed by 
the plaintiff. Pending this suit it cannot 
be alienated so 4s to affect his claim, if any, 
The business carried on by the defendants 
is grocery business. The plaintiff has not 
asked for a Receiver fur carrying on this 
business but for a Receiver for taking 
possession of the stock in trade. The 
forced sale of such stock can only result 
in an unnecessary loss to the estate. Its 
retention pending the disposal of the suit 
would mean its total destruction. It is 
also neither feasible nor proper ‘to hold an 
inquiry at this stage as to the cash or the 
ornaments or the house-hold effects which 
are said to be joint family property, or to 
order the same being handed over to the 
Receiver. The only ground urged by the 
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plaintiff in support of his application is 
that in order to spite him the defendants 
are tampering with and destroying account 
books, and with the same object are remov- 
ing and concealing the joint family property 
lying in the house and in the shop. Both 
these allegations are unfounded. More- 
over the books have now been produced 
in Court and returned to the defendants 
after being marked and sealed, and can- 
not now he tampered with or destroyed, 
the defendants having undertaken to pro- 
duce them in Court whenever required. 
The alleged family property which the 
defendants are charged with removing or 
selling is in value less than the immove-: 
able property which can at any rate be 
made liable for the share of the plaintiff 
and the plaintiff runs the risk of losing his 
share in.the whole estate, Without in any 
way prejudging the case of either side on 
the merits, I think this is a fit tase in 
which I should refuse to exercise my dis- 
cretionery powers. I discharge this Rule 
with costs. 
P. B. A. 
Z. K. 


Rule discharged, 


LAHORE HIGH COURT. 
_ Sgconp OrviL ApreaL No. 2634 or 1921, 
May 17, 1924. me 
Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Malan. 
MOHAMMAD AKĶKRAM—DBEFENDANT 
—ÅPPELLANT 
Versus 
MULA SINGH—PLAINTIFE AND SUNDER 
` SINGH—Dersnpant—RESPONDENTs. 
Specific performance—Vendor and purchaser—Sale- 
deed executed but lost or fraudulently suppressed by 
one party—Court, whether can order execution of 
fresh sale-deed. ; 
If in pursuance of a contract to sell a sale-deed is 
executed but before its registration it is removed 
from the control of one of the parties to the trans- 
action by loss or fraudulent suppression on the part 
of the other party, on a suit for specific ` performance 
the Court can order the execution of a fresh deed of 
sale. 
Chinna Krishna Reddi v. Dorasami Reddi, 20 M. 19; 
7 Ind. Dec. (N. s.) 13, Nallappa Reddi v. Ramalingachi 
Reddi, 20 M. 250;.7 Ind. Dec. (N. s.) 178 and Surendra 
Nath Nag Chowdhury v. Gopal Chunder Ghosh, 8 Ind. 
Cas. 794; 12 C. L. J. 464, relied upon. 5 
Venkatasami v. Kristayya, 16 M. 341; 3 M L. J, 
169; 5 Ind. Dec. (N. s.) 945, distinguished. 
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Second appeal from the decree of the 
tdi Judge, Lahore, dated the 9th May 

921. 

i Sheikh Niaz Muhammad, for the Appel- 
ant. 

Lala Amar Nath Chopra, for the Re- 
spondents. 

JUDGMENT.-—-Haji Mohammad Akram 
defendant No. 1 bought certain land from 
one Makhan Singh on 4th October 1917. 
Mula Singh plaintiff, sued for pre-emption. 
The case was compromised, defendant No. 1 
agreeing to sell two-thirds of the land to 
plaintiff and one-third to his brother, de- 
fendant No. 2 for Rs. 1,400. Defendant 
No. lagreed to cut the crop within three 
months and have a sale-deed registered. 
A sale-deed was executed but not register- 
ed. Plaintiff then sued for speciffe perform- 
ance of the contract. The Trial Court 
dismissed the suit. The District Judge, on 
appeal, gave plaintiff a decree for two- 
thirds of the land by specific performance 
of the contract, on payment of two-thirds 
of the price—Rs. 300 had already been 
deposited by Mula Singh, and Rs. 633 5-4 
were still due from him, 

Defendant No. 1 has come up on second 
appeal. His Counsel relies on Venkata- 
sami v. Kristayya (1) as authority for hold- 
ing that, as a deed has already been 
executed, defendant No. 1 cannot be com- 
pelled to execute another deed. In that 
ruling, however, the non-registration of 
the executed document was due to plaint- 
iffs inaction. Later rulings, e.g., Chinna 
Krishna Reddi v. Dorasami Reddi (2), 
Nallappa Reddi v. Ramalingachi Reddi (3) 
and Surendra Nath Nag Chowdhury v. 
Gopal Chunder Ghosh (4) are authority for 
holding that a fresh deed can be ordered to 
be executed, if the original deed is for 
any reason, removed from plaintiffs control, 
e.g., by loss or fraudulent suppression on 
the part of defendant. In the present case 
plaintiff did his best to have the contract 
completed. The mere execution of the deed 
was nota full compliance with the admit- 
ted terms of the agreement between the 
parties, as an unregistered deed of sale 
could not operate to transfer the land to the 
vendee. The original deed is actually on 
the record of a criminal case under s. 420, 
Indian Penal Code, instituted by plaintiff 


(1) 16 M: 341; 3M. L. J.169; 5 Ind. Dee. (xN. 8.) 945. 
2) 20 M. 19; 7 Ind. Dee. (N. s.) 13. 

5 20 M. 250; 7 Ind. Dec. (N. 8.) 178. 

(4) 8 Ind. Cas. 794; 12 0. L. 7. 464. 
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against defendant No. 1. In a summary . 
enquiry under s. 202, Cr. C. P., the Cri- 
minal Court had the deed produced by the 
Counsel of defendant No. 1. Thecomplaint 
was then dismissed under s. 203, Cr. P.O., 
plaintiff being referred to the Civil Courts. 
In the circumstances it was clearly impossi- 
ble for plaintiff to obtain possession of the 
deed inorder to have it registered compul- 
sorily within the period of limitation. 

Counsel. for appellant argued that the 
lower Appellate Court gave no findings on 
Issue No. 5 framed by the Trial Court, as 
to whether plaintiff has lost his rights by 
reason of a breach of the agreement. We 
are, however, satisfied that time was not of 
the essence of the contract, as ruled in 
Jamshed Khodaram Irani v. Burjorjt Dhun- 
jibhai (5) andthat the lower Appellate Court 
has rightly held that the breach of contract 
was committed by defendant No. 1 and not 
by plaintiff, There is, therefore, no ground 
for a remand for a more definite finding on 
Issue No. 5. 

The appeal is accordingly dismissed with 
costs in favour of plaintiff. 
S.D, `” Appeal dismissed. 

(5) 32 Ind. Cas. 246; 30 M. L. J. 186; 3 L. W. 239; 19 
M. L. T. 184; 14 A. L. J. 225; (1916) 1 M. W. N. 229: 18 


Bom. L. R. 163; 23 O. L. J. 358; 20 C. W. N. 744; 40 B. 
289; 43 I. A. 26 (P. O). 


ALLAHABAD HIGH COURT. 
Exgcurron Second CivIL APPEAL No. 1376 
: oF 1924. 
May 1, 1925. 
Present:—Mr. Justice Boys and 
Mr. Justice Banerji. 
AMAR SINGH—Decrez-Hotper— 
APPELLANT | 
. VETSUS 
Musammat RAM DEI—Jupement-Depsror 
—ResPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 2 
—Limitation Act (IX of 1908), s. 20, Sch. I, Art. 181 
-—Execution of decree—Payment by judgment-debtor 
—Certification, application for, subsequent to date of 
payment— Certification, effect of—Part-payment— 
Extension of limitation. 

An application made bya decree-holder to certify 
a payment made by the judgment-debtor if made 
within threee, ears of the date of the payment cannot 
be dismissed cn the ground that itis barred by time. 
A certification made on such an application is a valid 
certification and if it is proved that the payment 
which has been certified was actually made by the judg- 
ment-debtor, any effect which the payment may have 
by reason of the provisions ofs. 20 of the Limitation 
Act to extend the period of limitation for execution of 
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the decree will be the effect of a payment made on the 
actual date of the payment and not as if it was made 
on the date ofthe certitication. [p. 417, col. 2; p. +18, 
eters referred to. 

Execution Second Appeal from a decree 
of the Additional Judge, Saharanpur, dated 
the 6th August 1924. 

Mr. S. A. Haidar, for the Appellant. 

-© Mr. K. C. Mital, for the Respondent. 

. JUDGMENT. —In this case on the 10th 
of April, 1920, the decree-holder obtained 
a final decree for Rs. 2,338 on a mortgage. 
On the 6th of April, 1923, the decree-holder 
is said to have received Rs. 50 from the 
judgment-debtor towards satisfaction of the 
decree. On the 8rd of July, 1923, the 
decree-holder applied under O. XXI, r. 2 
certifying the payment of Rs. 50, and this 
was duly recorded by the Court. On the 
19th of September, 19/3, the decree-holder 
applied for execution. Without issuing 
notice to the judgment debtor the first 
Court summarily rejected the application as 
‘barred by limitation. It will be seen that 
the date ofthe alleged payment of Rs. 50 
was a few days within the period of limita- 
tion, whereas the certificate was some three 
months after the period of three years from 
the date of the decree had expired. The 
First Court then held that the application 
for execution was barred by limitation in 
that payment was certified under O. XXI, 
r. z alter the period of three years from 
the date of the decree, and that the “cer- 
tification cannot revive the decree.’ The 
lower Appellate Court relying upon the case 
reported as Bhajan Lal v. Chede Lal (1) 
dismissed the appeal. 

The question for final decision in the 
case will be whether the application for 
execution was barred by limitation and fhe 
preliminary questions that we have to 
decide may be stated as follow:—(1) ‘‘Assum- 
ing thata payment has been made within 
three years of the last starting point of 
limitation forthe execution application, (in 
this case the date of the final decree) must 
that payment, in order to avoid exclusion 
from recognition by the terms of O. XXI, 
r. 2 (3), be certified under r. 2 within 
any particular period of limit&tion ? (2) If 
the answer is in the affirmative, (a) does 


the period of limitation for the certification | 


commence from the last starting point for 
the execution application or from the date 
of the payment? and (b) was the certifica- 


' (1) 24 Ind, Gag. 215; 12 A. L J. 835. 
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tion within the period? (3) If the certifica- 
tion was not barred by any rule of limita- 
tion, does the certification make the pay- 
ment entitled to recognition as a payment 
made on the dateon which it was actual- 
ly made or as a payment made on the date 
when it was certified ?” 

We have endeavoured to state these: 
questions in unmistakeable ‘terms because 


.it appears to us that the ruling of this 


Court by which the lower appellate Court 


_has considered itself bound has been mis- . 


understood not only by that Court, but that 
that case and others of this ‘Court to 
which we shall refer have been misap- 
preciated in several ‘subsequent cases of 
other High Courts. 

It is necessary to be clear that there are 
two distinct aspects of the Law-of Limita- 
tion to be distinguished, namely, the Law 
of Limitation, if any, applicable to the certi- 
fication of a payment and the Law of Limita- 
tion applicable to an application for exe- 
cution. We shall have at present to dis- 
cuss only the Law of Limitation, if any, ap- 
plicable to certification. If we find that 
there is no impediment in the way of 
certification, the materials before us are not ` 
complete for a decision as to whether the 
application for execution is within the 
period of limitation applicable to applica- 
tions for execution. The case will for that 
purpose, should the necessity arise, have 
to be remanded for findings as to whether 
a payment wasin fact made; if so, on 
what date, and was the payment, if made, 
such as to constitute within the meaning 
of s. 20 of the Limitation Act a fresh start- 
ing point for limitation so as to make the 
present application for execution within 
time. At present the only finding by the 
lower Courts has been that the certification 
could not be made. 

We have been referred to several cases 
of this Court: Gokal Chand v. Bhika (2), 
Bhajan Lal v. Chede Lal (1), Chattar Singh 
v. Amir Singh (3) and Baij Nath v. Panna 
Lal (4). Wedo not consider that any of 
these cases are material to the point that 
we haveto decide. The certification set 
up and the validity of which is questioned 
may be prior to, contemporaneous with 
and part of, or subsequent to the applica- 
tion for execution. In the case, before us | 


(2) 23 Ind. Oas. 753; 12 A. L. J. 387. 

(3) 32 Ind. Cas. 590; 33 A. 204; 14 A. L. J. 132. 

(4) 83 Ind. Cas. 737; 22 A. L. J. 581; 46 A, 635; (1924) 
A. Í. R. (A) 706; L, R. 5 A. 348 Oiv. 
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it was prior, in the cases to which we have 
just referred it was contemporaneous, and 
in Shafi Mahomed v. Choitram (5), it was 
subsequent It is clear that there 
difference between the practice in this Court 
and that of some other Courts, including 
that of Calcutta, in the matter of whether 
an application under O. XXI, r. 2 (1) must 
be made bya separate and prior proceed- 
ing to an application for execution, or 
whether it can form part of and be con- 
temporaneous with the application for ex- 
ecution, and whether the manner of making 
it must be in any particular form. We 
are not concerned here with this difference 
in practice. It is clear that in the present 
case application under O. XXI, r. 2 (1) was 
made by a distinct and prior proceeding. 
All that was held in the cases of this Court, 
to which we have referred, was that be- 
cause there was no prior and separate 
proceeding, there was in fact no certificate 
such as is required. The question there- 
fore, of limitation did not really arise at 
all. On the other hand we have on behalf 
of the appellant also been referred to 
Jotindra Kumar Dass v. Gagan Chandra Pal 
(6), Pandurang Balkrishna v. Jagya Bhan 
(7) and Masilamani Mudaliar v. Sethu- 
swami Atyar (8). The case of Masilamani 
Mudaliar v. Sethuswami Aiyar (8) has no 
bearing on the question before us. The 
Court decided merely that a contempo- 


` raneous certifying was a good certification 


within O. XXI, r. 2 (1) and remanded the 
case for a finding as to whether a payment 
had in fact been made ; and, if so, whether 
it operated to save limitation. The finding 
on remand was that no payment had been 
madle aud that concluded the matter. Very 
similar was the case of Pandurang Balkrishua 
v. Jugya Bhan (7). 

Tne case reported as Jotindra Kumar 
Dass v Gagan Chandra Pal (6) is, however, 
direstly in point and in favour of the 
decrea-holder. It was held that the alleged 
payment being within three years of the 
date of the decree and the application 
unierO XXI, r. 2(L) being again within 
three years from the date of payment the 
decree-holder would have a fresh starting 
poiut for limitation. The case was, there- 
fore, reminded for evidence to be taken as 


(5) 52 Ind. Cas. 804; 13 S. L. R. 37. 

(6) 45 Ind. Cas. 903; 46 O. 22. 

(7) 59 Ind. Cas. 399; £5 B. 91; 22 Bom. L.R 1120. 

(8) 41 Ind. Cas. 701; 41 M. 251; (1917) M. W. N. 502; 
33 M. L. J. 219; 22 M. L. T. 115. 
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to the payment. To the same effect isthe 
case reported as Ragem Atyar v. Anantha- 
ratnam Aiyar (9). i 

On behalf ot the respondent reliance 
was placed without any justification on 
Narsoomal v. Tirthamal (10). We say “with- 
out justification” for though the case is in 
respondent's favour the two learned Judges 
who decided it themselves repudiated it 
later inthe case reported as Shafi Mahom- 
ed v. Choitram (5). We have no hesitation 
in holding thatthe certifying of the pay- 
ment before the application for execution 
sufficed to, remove the bar contained in O, 
XXI, r. 2(3) and to make it necessary for 
the Trial’ Court to take evidence in regard 
to the payment, if it was denied, and, if 
it was admitted or denied and proved, to 
determine the effect of such payment in 
view of s. 20 of the Limitation Act. It is 
clear atleast that there is no provision 
that the payment must be certified on the 
day that itis made. Is there any provision 
that it must be certified within any par- 
ticular period ? The only possible limita- 
tion to be foundis in Art. 181 of the 
Limitation Act. It is not necessary for 
the purposes of this case to determine whe- 
ther or not that Article is applicable, for, 
even if it isapplicable, the certifying was in 
this case within three years of the payment, 
If then the certification was not barred by 
any ‘period of limitation, what is tobe the 
effect of such certification? Sub-rulsa (3) of 
r. 2,0. XXI merely declares thatthe pay- 
ment shall not be recognized until it haa 
been ceitifiied. That is merely a rule of 
procedure, and the contrary proposition 
may reasonably be inferred that when the 
piyment has been certified, it can be re» 
cognized. If it can be recognized, isit to 
be recognized as having been made on 
th® day on which it was certified? We 
think that the former is clearly the cor- 
rect proposition. Ifthe date of payment 
and the date of certifying were both dates 
within a period of three years from the 
last starting point of limitation, in this 
ease the dateof the final decree, it ap- 
pears to us that it could not be ‘reasonably 
suggested that the Court in subsequently 
executing the decree would consider the 
date of payment to be not that on which 
the actual payment was made, but the date 
on which the actual payment was certified, 

(9) 31 Ind, Uas. 318; 29 M. L. J, 669; 18 M. L, T. 473; 


(1916) 1M. W. N. 127. 
(10) 30 Ind. Oas. 51; 9S. L. R. 27, 
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If that rule would apply, as we think it 
must be applied where both the payment 
and the certificate were within a period 
of three years from the date of the last 
starting point of limitation, there appeais 
to be no possible reason for holding that 
some different rule should apply where the 
date of certifying was beyond the period 
of three years from the date of the last 
starting point of limitation. 

We hold, therefore, that assuming that 
the alleged payment was made on April 
6th, 1923, a certification of that payment on 
July 3rd, 1923, is not barred by any Law of 
Limitation; that the certification was, there- 
fore, a valid certification; and that, assum- 
ing the payment to have been made on 
April 6th, 1923, any effect which it may 
have by reason ofs. 20 ofthe Limitation 
Act will be the effect of a payment made 
on April 6th, 1923 and not as if made on 
. the date of certification, July 3rd, 1923. 

The result is, that we set aside the orders 
of the Courts below, and direct the Sub- 
ordinate Judge to restore the case to its 
original number, to take the evidence as 
to whether the payment was in fact made 
and to decide the case according to law. 
The costs of this appeal will be costs in 
T cause with Counsel's fees on the higher 
scale. 


Z, K. Appeal allowed, 


a 


OUDH JUDICIAL COMMIS- 
. SIONER’S COURT. 
Cryin Revision No. 14 oF 1925. 
March 30, 1925. 
Present :—Mr. Justice Daniels. 
Musammat AISHA—PLAINTIFF— 6 
_ APPLICANT 
versus 
Musammat CHATTA AND oTHERS— 
DEFENDANTS-—~OPPOsITE PARTY. 

Civil Procedure Code (Act V of 1908), O. IX, r. 8, 
0. XVII, r. 2— Plaintiff's evidence recorded— Adjourn- 
ment—Failure of plaintiff to appear—Dismissal of 
suit for default, validity of—Procedure. 

The words “or make such other order as it thinks 
ft” in r. 2 of O. XVII of the O. P. O. do not include a 
decision on the merits. [p. 419, col. 1.) 

Where after the plaintiff's evidence has been record- 
ed the. plaintiff fails to appear on the date of an ad- 
journed hearing, the Court is not Lound to decide 
the suit on the merits and is entitled to dismiss it in 
default under r. 2 of O. XVH of the C. P, ©, read with 
r, § of O. IX of the Code. [ibid.] 


Aieita v. CHATTA. 
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Revision against an order of the Subordi- 
nate Judge, Partabgarh, dated the 15th 
October 1924, confirming that of the Munsif, 
Kunda at Partabgarh, dated the 4th 
August 1924. 

Mr. Radha Krishna, for the Applicant. 

Mr. Wasi Hasan, for the Opposite Party. 


JUDGMENT.—This is an applicaticn 
for revision of anappellate order refusing 
to restore a case dismissed for default, Suit 
No. 303 of 1928 in the Court of the 
Munsif of Kunda at Partabgath. Eviderce 
had been heard on 2nd April and 7th and : 
12th May 1924. On 12th May the plaintiff 
closed her case and the hearing: of the 
defendant’s evidence was begun. The 
case was then adjourned .till next day for 
the remainder of the evidence. Next day 
the plaintiff and her Pleader were koth 
absent and the Munsif dismissed the suit 
under O. IX, r. 8 read with O. XVII, 
r. 2,0, P.O, An application was sulge- 
quently made io him to restore the case 
on the ground that the plaintiff led 
become insane between 12th and 13th May 
and. that her Pleader had left the Court 
without ascertaining that the case was to 


-be continued next day. The Munsif did 


not believe the allegation ‘regarding the 
plaintift but thought that her absence was 
probably a manoeuvre intended to put 
difficulties in the way of the defendant, 
who was a resident of Allahabad, who’ 
had been put to considerable expense in- 
the matter of summoning witnesses, and 
whose witnesses might quite possibly fail 
to attend on the adjourned date. The 
learned Subordinate Judge also was not 
satisfied of the plaintiff's insanity and 
dismissed the appeal. 


As this is a revision I must accept the 
findings of fact of the Couris below. The 
only substantial plea taken in the revision 
is thus stated in the ground of revision 

“Because the Courts below failed to see 
that the case fell under O. XVII, r 2, 
©. P. C. and acted illegally in dismissing 
the suit and not proceeding to decide it 
on the merits.” 

This plea is inaccurate in fact. The 
Courts below did act under O. XVII, r. 2 
which provides that “the Court may proceed 
to dispose of the suit in one of the modes 
directed in that behalf by O. IX, or make 
such other order as it thinks fit.” 

Rule 3 did not apply because time had 
not been granted to the plaintiff, The casg 
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was adjourned in the ordinary way because 


the evidence had not been completed 
when the Court rose for the day. The 
real contention of the applicant is that 
O. 1X, r. 8 ought not to be applied where 
the plaintiff's evidence was already on the 
record, and that the Court should have 
proceeded to hear the defendant's evidence 
and to dispose of the case on the materials 
before it. In support of this he relies 
on an unreported Bombay case decided 
under the Code of 1882 in which it was 
held that s. 108 corresponding to O. IX, 
r. 8, did not apply if the plaintiff's evidence 
was already on the record. Order IX, 
r. R, might not of itself apply to an ad- 
journed hearing, but itis made applicable 
to it by O. XVII, r. 2, Direct authority 
against the applicant's contention is con- 
tained in Phul Koer v. Hashmat Ullah 
“Khan (1), which lays down that the words 
“or make such other order as it thinks fit” 
do not include a decision on the merits. 
Even if this is too narrow an interpreta- 
tion it was certainly within the compe- 
teace of the Court to dismiss the suit 
for default, and it cannot be said that in 
doing so the Qourt acted with material 
irregularity in the exercise of its jurisdic- 
tion. I, therefore, reject the application 
for revision, though under the circum- 
stances I make no order as to costs. 


Z. K. Application rejected. 
(1) 29 Ind. Cas. 553; 37 A. 460; 13 A. L. J. 679. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Crviu Reviston No. 190 B or 1924, 


April ?2, 1925. bg 


Present:—Mr Wadegaonkar, A.J.C. 
MAHOMED GALIF—Dsrenpant— 
f APPLICANT . : 
versus 
Syed ABDUL RAHIM, REOEIVER For 
Insopvent ABDUL KARIM—P taintirrF— 
Non- APPLICANT. 

Civil Procedure Code (Act V of 1908), s. 149, O. VII, 
r. ll—Suit filed on insuficient Court-fee within 
limitation—Deficiency made up after limitation— 
Suit, whether barred—EHatension of time whether can 
be granted before registration of plaint—Discretion 
of Court—Revision, interference in—Provincial 
Insolvency Act (V of 1920), s. 59—Receiver—Institution 
of suit onbehalf of insolvent—Leave of Court, absence 
of, effect of-~ Leave, whether must be in writing. 
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Where a plaint is presented on paper insufficiently 
stamped within the prescribed period of limitation 
and time is given by the Oourt to the plaintif to 
make good the deficiency, which is supplied within 
the time allowed by the Vourt, but after the expiry 
of the period of limitation, the suit is not barred. [p. 
420, col. 2.) 

Gavaranga-Sahu v. Botokrishna Patro, 4 Ind. Cas 
503: 32 4. 303; 6 M. L. T, 123, followed. 

The Court has power under s. 14) of the O. P. O. 
to grant time for payment of the deficient Court-fees 
at any time, either before or after the registration of 
the plaint and even after the expiry of the prescribed 
period of limitation. [ibid.] 

The propriety of the discretion exercised “by the 
Court under that section cannot be challenged in 
revision. [p. 420, col. 2] 

The permission granted to a Receiver appointed 
under the Provincial Insolvency Act by the Insol- 
vency Oourt, for the institution of suits on behalf 
of the insolvent need not be in writing. [p. 421, col. 1. 

The mere fact that the Receiver has not obtaine 
the permission of the Insolvency Court to institute 
a suit isnot fatal to the suit, as the obtaining of 
such leave isa matter between the Receiver and tha 
Insolvency Court whose officer he is and cannot ba 
pleaded as a valid defence by a third person to that 
suit. [ibid.] : 7 g 

Laduram Nathmull v. Nandalal Karuri, 55 Ind. Oas. 
747; 47 ©. 555 at p. 557; 31 O. L.J. 150 and In re 
Branson, (1914) 2 K. B. 701; 83 L. J. K. B. 1316; 110 L, 
T. 940; 21 Manson 160; 58 S. J. 416, relied on. 

Revision against the judgment of thé 
Judge Small Cause Court, Malkapur, dated 
the 16th August 1924, in Small Cause Suit 
No. 369 of 1924. 

Mr. G. R. Deo, for the Applicant. 

Messrs. A. V. Khare and W. B. Pendhar- 
kar, for the Non-Applicant. 


ORDER.—Defendant, Mahomed Galif, 
executed a bond for Rs. 195 in favour of 
Abdul Karim on 22nd January 1921. After 
the date of execution of this bond Abdul 
Karim was adjudged insolvent and a Re- 
ceiver was appointed to administer his 
estate. The Receiver brought a suit for 
recovery of Rs. 390 due on the aforesaid 
bond on 24th March 1924. As the plaint 
was not sufficiently stamped and was not 
signed by the Receiver himself but by hia 
agent, it was returned “ for doing the need- 
ful” and the case was fixed for 3lst March 
1924. As the plaint was not returned duly 
signed and deficient Court fee was not 
paid on 31st March 1924 the Court granted 
extension until 9th April 1924. On 
9th April 1924 the plaint was returned 
to the Court duly signed by the Receiver 
and deficient Court-fee was also paid on 
that date. Thereupon the plaint was re« 
gistered and summons was ordered to bg, 
issued to the defendant for final disposal. 
for 20th June 1924. On 20th June 1994 
defendant's statement was recorded. He ads 


- 456. - 
mitted execution of thé deéd sted upon bit 
pleaded that he received one watch worth 
annas 10 to 15 and two attar bottles worth 
aunas 10 from Abdul Karim towards the 


consideration of the bond, but had not. 


received the balance of the consideration. 
He “further pleaded that he was a minor 
when he executed the bond in suit and 
that consequently the bond could not be 
enforced against him. He did not, how- 
ever, adduce any evidence in proof. of his 
pleas, and prayed, for time to summon wit- 
nesses. . The Small Cause Court, Malkapur, 
granted his prayer and fixed the case for 
evidence for 6th August 1924, On 6th 
August 1924 that Court after recording 
the evidence of the witness summoned by 
the defendant decreed the claim against 
him, He has now come up in revision. | 

It is urged that the Court below should 
have granted further extension of time to 
the defendant to enable him to produce a 
certified copy ofthe birth register main- 
tained at Chandur to show on what date 
he was born. With reference to this con- 
tention I may point out that there is 
nothing on record to show that the defend- 
ant asked for further extension of time. 
But even assuming that he applied for 
further extension and the Court refused to 
grant it, I am of opinion that it was per- 
fectly justified in doing so. The defendant 
knew that he was going to rely on the 
plea of minority to defeat the claim of the 
plaintif and it was incumbent upon him 
when he received the summons to apply 
forthwith fora copy of the birth register 
maintained at Chandur. He did not do so 
theu, neither did he doso at any time up to 
6th August 1924 for which date the case 
was fixed for evidence at his request. Thè 
Court below had already given him one 
chance to adducgq necessary evidence in 
support of his plea and if he failed to 


avail himself of that chance he should. 


only thank himself for the result. The 
onus was on him to prove that he was a 
minor when he executed the bond in suit 
and that he did not receive the full con- 
sideration of the bond, and as he failed to 
substantiate these pleas by adducing reli- 
able evidence, the claim was rightly decreed 
against him, ° 

It is next urged that as the plaint in 
this case was originally filed on insufficient 
stamp paper and as deficient stamp duty 
was paid after the expiry of the period of 
_ Hmitation, the Uourt below should have 
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dismissed the suit as barred by limitation. 
There is no substance in this plea. Where 
a plaint is filed on an insufficiently stamp- 
ed paper, the Court has discretion under 
s. 149 and O. VII, r. 11, C. P. 0, to give 
the plaintiff timeto make good the defi- 
ciency and to grant further extension if 
necessary and if the plaintiff pays the defi- 
cient Court-fee within the time so granted, 
though after the expiry of the period of 
limitation, the plaint upon such payment 
has the same force and effect as if it had 
been duly stamped from the commence- 
ment, It has accordingly been held in 
Gavaranya Sahu v. Botokrishna Patro (1) 
that where a plaint is presented on a paper 
insufficiently stamped within the prescribed 
period of limitation and time is given by 
the Gourt to the plaintiff to make good 
the deficiency and the deficiency is suppli- 
ed within the time allowed by the Court, 
but after the expiry of the period of limita- 
tion, the suit is not barred. 

Tt is contended before me that the plainte 
iff filed plaint in this case upon insuti- 
ciently stamped paper without sufficient 
cause and thatthe Court below was not 
justifed in granting him to pay deficient 
Qourt-fee. With reference to this conten> 
tion, I may point out that it was not raised 
in the Court below. Plaintiff had alleged 
in that Court thathe could not file the 
plaint. on sufficiently stamped paper as it 
was not available at Malkapur. This:state- 
ment of the plaintiff was not challenged 
by the defendant in the Court below and 
he did not take any objection in that Court 
that plaintiff should not have been alluwed 
to pay deficient Court fee. That being so, 
it ig not open to him to challenge the 
propriety of the order passed by the lower 
Court under s. 149,C. P.O. Under that 
section, the Court had discretion to grant 
“ime for payment of deficient Court-fee 
and the propriety of the exercise of that 
discretion cannot be challenged in revision. 


It is next urged that the Court helow 
had no power to allow time to the plaintiff 
to pay deficient Court fee hefore registra= 
tion of the plaint. No authority has been 
cited in support of this contention. On 
the other hand, itis perfectly clear from 
the language ofs. 149, C. P. C., that the 
Court has power to grant time “at any 
stage’ for payment of deficient Court-fee, 
The use of the words leaves no room for 


(1) 4 Ind, Cas, b03; 32M. 305; 6 M. L. T. 129, 
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doubt that the Court may grant time before 
or after registration of the plaint and even 
after the expiry of the prescribed period of 
limitation. 

It is next urged that this suit was filed 
by the Receiver without the permission of 
the Insolvency Court and that the Court 
below should, therefore, have dismissed it 
under s. 59 of. the -Provincial Insolvency 
Act. This is an entirely new contention 
which was not urged in the Court below. 
Had it been urged, the Receiver would 
have probably been able to prove that he 
had obtained the Insolvency Court’s per- 
mission before instituting the present suit. 
My attention had been invited to the letter 
addressed by the Insolvency Court to the 
Receiver to show that permission in writing 
was granted after the institution of the 
suit. But it must beremembered that per- 
mission need not be in writing. It is 
possible that the Receiver may have ob- 
tained the oral permission of the Insol- 
vency Court before instituting this suit. 
Moreover, the mere fact thata Receiver 
appointed under the Provincial Insolvency 
Act has not obtained the leave of the 
Court to institute a suit is not fatal to the 
suit asthe obtaining of such leave is a 
matter between the Receiver and the Insol- 
vency Court whose officer he is and cannot 
be pleaded asa valid defence by a third 
person to that suit: Laduram Nathmull v. 
Nandalal Karuri (2), cf. In re Branson, Ex 
parte Trustee (3). 

The decree of the lower Court is correct 
and [ dismiss this petition with costs. 
Pleader's fees Rs. 15. 

G. R. D. 


Z. K. 
(2) 55 Ind. Cas. 747; 47 C. 555; at p. 557; 31 O. L.J. 
0 ; ` 


(3) (1914) 2 K. B. 701; 83 L. J. K. B. 1316; 110 L. 'T. 
940; 21 Manson, 160; 58 S, J, 416, $ 


Petition dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SEconD CIVIL APPEAL No. 108 oF 1924, 
Mareh 25, 1925. 
Present:—Mr. Daniels, J. C. 
RAM BALI SINGH— Pvarntirr— 
APPELLANT 
versus 
JAGDAT SINGH AND OTAERS—DEFENDANTS 
— RESPONDENTS. 
Pre-emption~-Under-proprietary right, creatién of, 
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for consideration-—Sale of under-proprietary right 
Rent reserved in excess of Government revente 
Pre-emption, whether can be claimed. . 

Where a superior préprietor in consideration of a 
price paid executes a document creating an under- 
proprietary right, the transaction amounts to a sale 
of under-proprietary right and gives rise toa right 
of pre-emption. The mere fact that the rent reserved 
in the documentis in excess of the Government 
reveaue is not in any. way inconsistent with the 
transaction being one of sale of under-proprietary 
right. Each case must, however, he decided on the 
terms of the particular document to be construed. [p. 
421, col. 2; p. 422, col. 1.) ` 

À document created a heritable transferable and 
perpetual birt right in favour of the defendant and the 
grantor did not reserve any right of re-entry or any 
other right whateyer in the property except the right 
to receive the rent specified: 

Held, that the transaction amounted to a sale of 
under-proprietary right and gave rise to aright of 
pre-emption. [p. 422, col. 1] 
~ Ram Faqir v. Sheo Ratan, 80. ©. “121, Sahib Bus 
Singh v. Thakur Din Singh, 68 Ind. Cas. 966; 9 O. li, 
J. 334: 4U. P. L, R.(O.) 85; (1922) A. I. R. (0.) 229 
and Sant Bakhsh Singh v. Bhawani Prasad, 84 Ind. 
Cas. 667: 27 0. C, 248: 10 O. & A. L. R. 390; 110. Lid. 
477; (1924) A.L R. (O.) 426; L. R.6 A. (O.) 58; 1 O, 
W. N. 133, referred to. f 

Second appeal against a decree of the 
„Additional Subordinate Judge, Fyzahad, 
dated the 22nd December 1923, reversing 
thatof the Munsif, Fyzabad, dated the 
28th February 1923. 

Mr. Niamat Ullah, for the Appellant. 

Mr. H. D. Chandra, for the Respondent. 

JUDGMENT.—This isa second appeal 
in a preemption case. The suit was 
decreed by the Trial Court but dismissed . 
by the Court below on a preliminary 
ground that no right of pre-emption had 
arisen. The document on the basis of 
which the suit is brought is one purporting 
to confera perpetual birt right. It was 
executed by the superior proprietor. Ib 
has been settled law in this Court since 
the decision in Rum Faqir v. Sheo Ratan 
{D that where a superior Proprietor in con- 
sideration ofa price paid executes a do- 
cument creating an under-proprietary right, 
the transaction amounts to a sale of under- 
proprietary right and gives rise to aright of 
preemption. In most of the cases which 
arose the rent -reserved was substantially 
equal to the Government revenue and it 
was for along time doubtful whether the 
same principle applied where rent in 
excess of* the Government revenue was 


reserved. In Shaib Bux Singh v. Thakur 
Din Singh (2) a Judge of this Court 
(1) 8 0. C. 121. 


(2) 68 Ind. Cas, 966; 9 O. L J. 334; 4 U. P. LR, 
(0) 85; (1922) A. T. R. (O.) 229. $ oe 
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hnswered the question in the nagative. 
Shortly afterwards the question was referr- 
ed toa Bench in order it might be finally 
settle] and the Bench in .Sant Bux 
Singh v. Bhawani Prasad (8) overruled 
the decision in Sahib Bakhsh Singh v. 
Thakur Din Singh (2) and held thatthe fact 
that the rent reserved in a deed is in excess 
of the Government’ revenue is in no way 
inconsistent with the transaction being 
one ef a sale of under-proprietary right. 
Each case must be decided on the terms of 
the particular document to be construed. 
The Court below has dismissed the suit on 
the authority of Sahib Bakhsh Singh v. 
Thakur Din Singh (2) though holding that 
the possession of the birtdar is for practical 
poreo that of an under-proprietor. 

here can in fact he no doubt that an 
under-proprietary right is created hy the 

_deed. The right created is heritable and 

transferable and the grantor reserves no 
right whatever in the property except the 
right to receive rent. He has no power of 
re-entry or any right except the one specifi- 
ed. Following the ruling of the Bench 
in Sant Bux Singh v, Bhawani Prasad (3) 
I hold that the transaction amounts to a 
sale of under-proprietary right and gives 
rise to aright of pre-emption. 

The respondent has taken another pre- 
liminary objection to the appeal on the 
ground that in the Trial Court the plaint- 
iff had construed the deed as conferring 
@ superior proprietary right and, therefore, 
it was not opento him to set up a case 
of under-proprietary right in appeal. On 
referring to the proceedings in the Trial 
Court I find that the plaintiff's Pleader 
did state that he construed the right 
created by the document as a superior pro- 
prietary right. The learned Munsif took 


the same view but he also considered the” 


ease of under-proprietary right and held 
that if a superior proprietary right was 
not correct an- under-proprietary right 
certainly was. Under these circumstances 
it was certainly open to the appellant to 
raise the point in second appeal and I 
reject this ohjection. J. therefore, set. aside 
the decree of the Court below and remand 


the appeal to that Court under? O. XLI,- 


r. 23 for decision on the merits. The issue 
on the merits which remains to be decid- 
ed is that contained in ground No. 5 

(3) 84 Ind. Car, 867: 27 O. C, 243; 100. & ALL. R. 


30. 11 O. L. J. 477: (1024) A. LR. (OJ 426, L RGA 
(0,) 58; 10: W.N. 133, (0) 426; LR.6 4, 
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of the grounds of appeal detailed in the 
judgment ofthe lower Appellate Court. An - 
issue of estoppel was originally raised in 
the case but it appears from the judgment 
of the Court below that it was not pressed 
in that Court The appellants will get 
their costs oftbe appeal to this Court. 
Costs of the appeal to the Court below will 
abide the result. $ ` 
Z. K. Decree set aside; 
Case remanded. 


LAHORE HIGH COURT. 
First Civit APPEAL No. 534 or 1921. 
March 10, 1924. 
Present:—Mr. Justice Abdul Raoof and 
Mr. Justice Harrison. 
IMAM DIN-—PLAINTIFF— APPELLANT 
VETRUS 
MUHAMMAD DIN FOR HIMSELF AND 
LEGAL REPRESENTATIVE oF POLA (pECEASFD) 


AND ANOTHER— DEFENDaNTS— RFSPONDENTS. 

Specific Relief Act (I of 1877), ss. 15. 27 (b)—V endor 
and purchaser—Agreement by major to sell his own 
and minor nephew's property—Agreement with regard 
to minor's property void— Suit for specific performance 
by vendee—Decree for major's share on payment of 
whole’ purchase-money — Purchaser in good faith 
without notice—Burden of proof. 

Where a major agrees to sell property belonging 
to himself and a minor, whose property he has ro 
right to sell and consequently the agreement with. 
regard to which is void, the purchaser is entitled, if 
he offers, in a suit for specific performance, to pay the 
whole purchase-money, to a decree directing the 
adult vendor to convey all his interest in the property. 
[p. 424, col. 1.) 

Wherea vendee claims to have purchased immove- 
able property for value without notice of a previovs 
contract by his vendor to’sell the property to ancther 
person, the burden of proving that he had no notice 
of the previous contract lies upon him. [p, 423, col. 2.] 

Naubat Raiv., Dhaunkal Singh, 32 Ind. Cas. 953: 38 
A. 184; 14 A.L. J. 11] and Ganga Prasad v. Khushal 
Chand, 43 Ind. Cas. MO: 14 N. L. R. 27, relied upon. 

The burden of proof, however, in such a case is light 
and may be discharged by the vendee putting himself 
in the witness-box and stating on oath thathe had no 
knowledge of the previous contract. {ibid.] 

First appeal from a decree of the Senior 
Subordinate Judge, Jhang, dated the 22nd 
December 1920. 

Sheikh Niaz Muhammad and Lala Ram 
Chand Manchanda, for the Appellant. 

Sir Dr. Muhammad Iqbal, for the Re- 


spondents, 

JUDGMENT. — This is an appeal 
against a cecree dismissing a suit for the 
specifig performance of a contract for sale. 
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The following facts will disclose the nature 
of the question that arises for decision in 
this appeal. 

Defendants Nos. 1 and 2 agreed to sell the 
landin dispute to the plaintiff of Rs. 5,600 
by a deed dated the 19th of September 
1919. Defendants’ Nos. 1 and 2 were origi- 
nally occupancy tenants of theland. They 
agreed to sell the land to plaintiff on 
acquiring proprietary rights therein, 
The proprietary rights were conferred 
upon them on the 8th October 1919. In- 
stead of selling the land to the plaintiff 
they sold it to Abdul Wahab, defendant 
No. 3, by a registered sale-deed dated the 
16th of October 1919. Defendant No. 3 took 


‘possession under the deed, 


Defendant No. 1 is the uncle of original 
defendant No, 2 the latter being a minor 
at.the date of the agreement in favour of 
the plaintiff as well as at the date of the 
sale in favour of the defendant. 

The plaintiff brought the suit for the spe- 
cific performance of the above agreement. 
The defendant No. 1 did not put an appear- 
ance and thesuit proceeded er parte against 
him. On behalf of the minor defendant it 
was pleaded that he being a minor, his 
uncle, defendant No. 1, had no right to sell 
his share in the land in dispute. Defend- 
ant No. 3, the vendee, under the sale-deed, 
dated the 16th October 1919, pleaded that 
he had no knowledge of the alleged agree- 
mant in favour of the plaintiff and that, 
therefore, he had a preferential and inde- 
feasible title under his sale-deed. 
| The principal questions that arose for 
decision in the Court below upon these 
pleadings were:— 

(1) Whether defendant No. 1 had any 
right to sell the share of defendant No. 2 
who was a minor ; and 2 

(2) Whether it lay upon defendant No. 3 
to prove that he had no knowledge of the 
agreement of sale in favour of the plaintiff 
or whether it was the dntyof che plaintiff 


“to prove that the vendee, defendant No. 


3, had knowledge of the agreement in his 
favour. 

The Trial Court found that defendant 
No. 1 had power to sell the share of the 
minor alsoand that the burden of proof 
lay upon the plaintiff to prove positively 
that defendant No, 3 had notice of the 
agreement in his favour. It further held 
that even if defendant No 1 had no power 
to convey the interests of the minor the 
plaintif cannot succeed, as a partigl decree 
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for. the specific performance cannot be 
made. Upon these findings the Court below 
dismissed the suit. 

The plaintiff has come up in appeal to 
this Court, and it has been contended that 
the decision of the lower Court on the ques- 
tion of the burden of proof is opposed to 
the current of authorities. There is no 
doubt that there used to be some contro- 
versy as to the burden of proofin such cases 
but the matter appears to have been set at 
rest by later authorities, for example, see 
the case of Naubat Rai v. Dhunkal Singh 
(1) and the case of Ganga Prasad v. Khushal . 
Chand (2). 

In ouropinion the burden of proof lay 
upon defendant No. 3 to prove that he had 
no knowledge of the agreement of sale in 
favour of the plaintiff. He has given some 
evidence to prove that he had not this 
knowledge but this evidence is inconclu- 
sive and even if accepted, proves nothing 
more than that the existence of previous 
agreement was not discussed at the time 
of thesale, Defendant No. 3 did not put 
-himself in witness-box nor did he stata 
on oath that he had no knowledge. We 
should have been prepared to accept light 
evidence in proof of this issue in negative 
form but as, in our opinion, there is no 
evidence at all worthy of the name we are 
constrained to hold that defendant No. 3 
has failed todischarge the burden of this 
issue. 5 

The other question that requires decision 
is whether defendant No.1 had any right 
to agree to sell the interests of the minor 
defendant. It has not been seriously con- 
tended before us that he had such a right. 
It is, however, urged that it does not lie 
in the mouth of defendant No. 3 who has 
derived his own title from an equally 
vitiated source, to question éhe title of the 
pfaintiff. Whatever might be the position 
in an ordinary suit where itisa question 
of ordering specific performance it is for 
the Court to decide whether any relief 
should be given: and if so, what, and in 
circumstances like the present where the 
plaintiff bases one half of his title on a 
wholly void agreement, we find that he is 
entitled to no reliefso far asthe share of 
the minor “is concerned. 

The next question that arises is whe- 
ther a desree for specific performance 
should be granted in respect of the share 


(1) 32 Ind. Cas. 953; 33 A. 184; 14 A. L. J. 111, 
(2) 43 Ind, Cas, 910; 1 N, L. R. 27, 
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of defendant “No. 1. The plaintiff has 


offered to purchase the share of defendant ` 


No. l alone on payment of the entire con- 
sideration, i.e, Rs 5,600. There is authority 
for such a proposition for example, see 
Mahmud Ali v. Yawar Beg (3) and Panoka 
Subba Rani Reddy v. Vadamadi Seshachel- 
lam Chetty (4). In the latter ease it 
was held that the purchaserin such a case 
will be entitled on offering to pay the whole 
purchase-money to a decree directing the 


adult party to convey all his interest in - 


the’ properties. 

We accordingly accept the appeal in 
part and direct that defendant No. 1 should 
execute a sale-deed in favour of the 
plaintiff ‘conveying all his interests in the 
property in dispute in consideration of 
the entire amount of Rs. 5,600 minus Rs. 500 
(earnest money already paid). Having 
regard to the special features of this case 
we make no order as to costs. 


S.D. Appeal partly accepted. 
(3) 29 Ind. Cas. 628: 13 A. L. J. 739. ` 
T a Cas. 79; 33 M. 359; 7 M. L. T. 137; 20 M. 


‘OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
First CIVIL APPEAL No, 16 or 1924. 
April 6, 1925. 
Present:—Mr. Dalal, J. ©. 
Lala HARKISHAN DAS—Derenpant No. 2 
— APPELLANT 
versus 
Musammat SUNDRO BIBI AND OTHERS— 
PLAINTIFFS— RE+PONDENTs, 

Specific Relief Act (I of 1877), 8, 42—Property in 
custody of Court—RQeclaration, suit for, whether main- 
tainable—-Hindu Law~ Gift to wife and daughte? 
nature of—Stridhan, i 

Where a certain property is in the custody of the 


Court which holds it not in its own right butin the. 


right of the rightful owner, a person claiming to be 


the owner of the property is entitled to maintain a ' 


suit for a declaration that he is the owner of the pro- 
perty. [p. 42., col. 1] 

A present of ornaments by a Hindu to his wife and 
daughter constitutes the ornaments the stridkan pro- 
perty of the donees. [p. 42é, dol. 2.] 


Appeal against the judgment amd decree 
of the Subordinate Judge, Mohanlalganj, 
Lucknow, dated the 24th January 1924. 

Mr. Mahamad Ayub, for the Appellant. 

Messrs. Bisheshwar Nath and Ganga, 
Dayal Khanna, for the Respondents, | 
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JUDGMENT.--Chhanga Mal, defendant, 
had four sons. Gopi Kishan, Jai Kishan, Har 
Kishan and Rup Kishan of whom Jai Kishan 
is dead. The plaintiffs are the widow and 
daughters of Jai Kishan who also left a son 
Prem Kishan. The plaintiffs bave sued 
Chhanga Mal and his surviving sons for a 
declaration that certain ornaments belonged 
to them and not to the defendants, Piem 
Kishan was not made a party defendant 
to the suit. Heisaminor. It is not sug- 
gested that any person other than the 
plaintiff, Musammat Sundro, his natural 
guardian is guardian of his property. 

The property in suit is at present in the 
custody of a Court of law, which happens 
to be the lower Court itself. In that Court | 
Rup Kishan had brought ohe suit the 
object of which was to establish that 
certain properties were joint family pro- 
perties and not the separate self-acquired 
properties of Jai Kishan and Har Kishan. 
There was another suit by Prem Kishan 
for partition between himself and Har 
Kishan. In both suits the property in suit 
was not involved. In fact, in the present 
suit Rup Kishan has admitted that the pro- 
perty in suit belongs to the plaintiffs while 
the former suit by Prem Kishan was 
brought under the guardianship of Musam- 
mat Sundro, one of the plaintiffs io the pre- 
sent suit. ` 

Only Har Kishan has appealed and .no 
other defendant from the decree for declara- 
tion granted by the lower Court. The legal 
ground of appeal was that the suit offended 
against the proviso to s. 42 of the Specific 
Relief Act. The lower Court has rightly 
pointed out that the property is in the 
custody of a Court and notin the custody 
of any of the defendants, so the plaintiff 
was not entitled to seek further relief 
by way of possession. A ruling of the 
Madras High Court, Vedanayaga Mudaliar 
v. Vedammal (1), has been quoted hy 
the learned Judge of the lower Court. 
Besides that rnling Jam ofopinion that a 
case of the Allahabad High Court decided 
bv a Bench: Jagannath Gir v. Tirguna 
Nand (2), also negatives the appellant's 
contention. There the property was in 
possession of the Court of Wards and rival 
Mahants were claiming succession thereto 
on the death of the last reigning Mahant. 
One Mahant sned other Mahants for a de- 
claration of title. The Trial Court in that 


(1) 27 M. 591 . 
(2) 28 Ind Oas 139; 37A 195; 13 A, Ia J. 252, 
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suit held that the Court of Wards was a 
necessary party.and, therefore, a declaratory 
suit offended against the proviso .to s. 42. 
The High Court reversed this view and 

- held that as between the parties to the suit 
no relief for possession could be claimed 
and there was no necessity to make the 
third person in possession a party defend- 
ant to the suit. In the present case also 
the Court is holding property not in its 
own right but for the rightful owner and 
when the rightful owner obtains a declara- 
tion the Court will be willing to part with 
the property to that owner. : 

As regards the ownership, I find consider- 
able difficulty in understanding the posi- 
tion of Har Kishan appellant. He wants to 
bring into issue the question whether the 
ornaments are the property of Jai Kishan 
deceased or the stridhan of his widow and 
daughters. In the same breath he admits 
that he himself has no title to the property 
even if it belonged to Jai Kishan. If the 
property belonged to Jai Kishan it would 
be inherited hy Prem Kishan and not by 
the appellant. What interest the appellant 
has to prosecute this appeal his learned 
Counsel was unable to explain. As already 
pointed out, these ornaments are not 
in dispute in the two suits respectively 
brought by Rup Kishan and Prem Kishan 
in the lower Court and still pending there. 
Even if these ornaments had been included 
in the plaints of those suits Rup Kishan 
has now specifically declared that the orna- 
ments belong to the plaintiffs and Prem 
Kishan is represented in the formers suit by 
his mother. If Prem Kishen afterwards has 
any claim he would have one against his 
m ther and oot against Hir Kishin. 

It was also suggested that Har Kishan 
had the custody of the property so Prem 
Kishan may on a future date demand the 
property back from him. Of this custody 
there is no proof whatsoever on the record. 
The gentleman appointed by the Court in 
the pending suits of Rup Kishan and Prem 
Kishan to fetch the ornaments declared 
that he took them from the custody of 
Chhanga Mal and not from the custody of 
Har Kishan. 

When Rup Kishan admits the ornaments 
belong to the plaintiffs and when in the 
box containing the ornaments itself a piece 
of paper was found with a declaration that 
the ornaments were of Bibi Sandro (one 
of tha plaintiffs of this suit), there cannot 
be the slightest doubt that the ornaments 
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are stridhan. It appears that Jai Kishan. 
was a war profiteer and made money during 
the war in business. He made the orna- 
ments for his wis and daughter and the 
surrounding circumstances aie such as to 
lead to the conclusion that he made a pre- 
sent of them to his wife and daughter, 
There is no nécessity for specific evidence 
that he in a public manner made such 
presents. The finding of the lower Court 


‘is perfectly correct that the ornaments are 


the stridhan property of the plaintiff 
females. 

As to limitation, the slip inside the box 
containing the ornaments leaves no doubt 
in my mind that Musammat Sundro deposit- 
ed these ornaments with Chhanga Mal 
the most senior member of the family of 
Jai Kishan. The receiver has slated that 
even in 1921 when he took charge of the 
ornaments Chhanga Mal declared that they 
belonged to the plaintiffs. The dishonest 
intention was obviously subsequent and 
must have arisen in the minds of the con- 
testing defendants subsequent to Ist Feb- . 
ruary 1921. The cause of action given in 
para. 13 of the plaint to have arisen in 
March and May 1922 appears to be correct 
and I hold accordingly. There is, therefore, 
no bar of limitation. 

I dismiss this appeal with costs. 

Z. K. Appeal dismissed. 





RANGOON HIGH COURT. 
FULL BENCH. 
Cryin Rererunce No. 33 oF 1924. 
g December 22, 1924. 

Present :—Sir Sydney Robinson, KT., 
Chief Justice, Mr. Justice Lentaigne 
and Mr. Justice Cunliffe. 

MAUNG SHWE MYAT— APPLICANT 
f versus ; 
MAUNG PO SIN AND aNoTHER— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. VI, r. 17 
— amendmen of plaint—Promissory-note, suit on-~ 
Alternative cause of action, whether can be allowed:to 


be set up. : f 

Wher2 a plaintiff sues on a promissory-note simply 
and solely without adding an alternative cause of 
action based on the original loan, he can be allowed to 
suce?2] on such original cause of action after meking 
tha na233aary amendment. [p. 426, col. 2.] 


. 
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In such a cage the necessary amendment should be 
allowed where the original loan is admitted and where 
the sole result of refusing it would be to force the 
plaintiff to file another suit. 


ORDER OF REFERENCE TOA 
FULL BENCH. 

Young, J.—The only question in this 
appeal is whether when a plaintiff sues on a 
promissory-note simply and solely without 
adding an alternative cause of action 
based on the original loan, he should be 
allowed to succeed on such original cause 
of action. 

In the Full Bench case of Maung Kyi 
v. Ma Ma Gale (1) the following question 
was referred to the Full Bench, “Where 
money is lentand at thesame time a pro- 
missory-note is .given therefor, can the 
creditor sue for the money due as on the 
original contract of loan, if the promissory- 
note cannot be proved ?” 

The qnestion was answered by the 
majority of the Full Benchin the affirma- 
tive, but the case referred does not seem 
to touch the present question, though the 
suit on which the reference was made 
seemsas here to have beenon a promissory- 
note purely and simply. The question 
referred was merely whether the creditor 
could sue for the money as due on the 
original contract of loan, and did not take 
into consideration the question whether he 
could sue on the original cause of action 
without having pleaded it. The cases in 
India are at variance on the point. But 
in Baijnath Das v. Saligram (2) the latest, 
I can find, it was held that where a 
promissory-note which is inadmissible 
in evidence is taken for a pre-existing 
debt, the creditor may recover 
debt.’ The action will be for money 
had and received and the suit brought on 
the promissory-rote will be treated as suit 


for money had and received provided that” 


the pleadings are properly framed for that 
purpose. 

I agree with this ruling and as the 
question referred to the Full Bench in 
Maung Kyi v. Ma Ma Gale (1), does not 
seem to me to raise the point, I refer ths 
following question to a Bench, Full or 
otherwise, as the Chief Justice may direct, 
“Whether where a plaintiff sves òn a pro- 
missory-note simply and solely without 
adding an alternative cause of action 
based on the original loan, he should he 


At 5 Ind. Cas. 84; 10 L B.R. 54; 12 Bur, L.R. 
37, 
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allowed to succeed on such original cause 
of action.” 

Mr. Ba Thein, for the Applicant. 

Mr. R. M. Sen, fur the Respondents, 


JUDGMENT OF THE FULL 
BENCH. 

Robinson, C. J.—The question referr- 
ed to the Full Bench is whether, where 
a plaintiff sues on a promissory-note 
solely without adding an 
alternative cause of action based on the 
original loan, he should be allowed to 
succeed on such original cause of action. 

In Maung Kyiv. Ma Ma Gale (1) it was 
held that, where money is lent and at 
the same time a promissory-note is given 
therefor, the creditor is not debarred from 
suing for the money lent as on the original 
contract of loan, if the promissory-note 
cannot be proved. 

In the present case there was no prayer 
for a decree based on the original loan; 
but the matter appears to us to he covered 
by the previous Full Bench ruling for 
an amendment of the pleadings can be 
allowed at any stage of the proceedings 
and could have been allowed in this case. 
After amendment, the case will be covered 
by the previous Full Bench decision, 
Amendment could clearly be allowed in 
a case where the original loan is admitted 
and where the sole result of refusing it 
would be to force plaintiff to another suit, 
to avoid which is one of the principal 
objects of the much wider rule as to 
amendment which has now been introduced. 

I would answer the question referred 
by saying that he should be so allowed ` 
after the necessary amendments have been 
made. 

Lentaigne, J.—I concur. 


“unuta; J.—I concur. 
Answered accordingly. 


(2) 16 Ind. Cas. 33. 
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~ LAHORE HIGH COURT. 

Crvin. Revision Perrrron No. 769 or 1923; 

ao June 4, 1924. 

Present:—Sir Shadi Lal. Kt., Chief Justice. 
Tar Firm KUNDAN LAL-MUKANDI 
LAL-—PLAINTI PE—PETITIONER 
VETSUS 
KANSHI RAM AND ANOTHER-— DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 151—Law 
of Limitation, whether can be evaded by use of s. 151, 
C. P. C—Ex parte decree, application for setting aside 
KE Da, whether can be set aside under $. 151, 

"Where a definite period of limitation has been pre- 
scribed by law within which action could be taken, a 
Oourt is not entitled to extend such period by invok- 
ing s. 151 of the O. P. O. 

Ajodhia Mahton v. Phul Kuer, 65 Ind. Cas, 341; 1 
Pat. 277; (1922) Pat 61; (1922) A. I. R. (Pat) 479, relied 
upon. 

Therefore, where an application to set aside an 
ex parte decree is barred by time,a Court cannot 
vee red of Limitation by acting under s. 151 of 
the O. P. O. 


Petition, under s. 44 of Act VI of 1918, 
for revision of an order of the Subordinate 
Judgé, Fourth Class, Jagadhri, District 
Ambala, dated the 6th August 1923. 

Mr. Shamair Chand, for the Petitioner. 


JUDGMENT. —An ex parte decree was 
granted to the plaintif on 7th January 
1920, and. it was not until 2ist February 
1923 thatthe defendants made an applica- 
tion for an order to set aside the ex parte 
decree. Now, summons were duly served 
upon the defendants and the terminus a 
qua under Art. 164 of the Limitation Act 
is the date of the decree. The applica-. 
tion to have the decree set aside was con- 
sequently barred by time. 


The learned Judge ofthe lower Court 
is, however, of opinion that he can evade 
the Law of Limitation by acting under s. 
151, C. P.C. This view is entirely erroneous, 
Where a definite period of limitation has 
been prescribed by law within which ac- 
tion could be taleni, a Court is not entitled 
to extend such period by invoking s.151 
of the C. P. ©. If any authority were 


needed on the subject, I would refer to the . 


judgment of the Patna High Court in 


Ajodhia Mahton v. Phul Kuer (1). 
I accordingly accept the application for 
revision and dismiss the application made 


(1) 65 Ind. Cas. 341; 1 Pat, £77; (1922) Pat. 61; (1922) 
A, L R. (Pat) 479. 
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by the defendants for setting aside the ex 
parte decree. The defendants must pay 
the costs incurred by the plaintiff in this- 
Court as well as in the Court of first 
instance. 


8. D. Application accepted, 


ALLAHABAD HIGH COURT. 
Fixsr APPKAL From OrDER No, 160 
oF 1924. 

May 27, 1925. 

Present:—Mr. Justice Sulaiman and 
Mr. Justice Daniels. 
ZORAWAR SINGH AND orners— 
DEFENDANTS—APPELLANTS 

VETSUS : | 

BHAGWAN SINGH AND ANOTHER— 

ae PLAINTIPFS- RESPONDENTS, 

. P. Land Revenue Act (ITI of 1901), ss. 111, 28 
~—Partition---Question of title, raised Be not wey 
effect of Jurisdiction of Civil Court, i A 

Section 233 (k) of the U. P. Land Revenue Act is 
not limited to cases in which a question of proprie- 
tary right has been determined under s. 111 of tha. 
Act. Where a question of proprietary right is de- 
finitely raised by a party before the partition Court ` 
but the relief asked for is not granted by that 
Court the relief must be deemed to have been re.’ 
fused and the aggrieved party cannot subsequently re- 
agitate thesame matter in the Civil Court. [p. 423 
cola. 1 & 2.) Qe 

A reve we partition operates as a cleari 
disputed titles and a title declared at Fie den 
may be safely relied on against all persons who were 
parties to the partition proceedings, [p. 428, col, 2.) 

The final allotment of land on a partition is con- 
clusive even though the question of proprietary title 
which it is subsequently sought to raise in a civil suit 
rene not directly raised and decided” in the partition, 
10204. 

Ram Subhag Singh v. Dip Narain Singh, 64 In 
439; 44 A. 74519 A. L. J. 815 : (1922) ALR. (A) cs 
Gokaran Singh v. Ganga Singh, 52 Ind. Cas. 779: 49 A 
91; 17 A.L. J. 1072,1 U. P. L. R. (A) 136, Nash. 
Ahmad v. Muhammad Sharif, 79 Ind. Cas. 345. 46 A 
453: (1924) A.LR. (A) 682; L. R. 5 A. 110 Rev, Bhupal 
Singh v. Ujagar Singh, 58 Ind. Cas. 122; 18'A. L J 
928: 2 U. P. L R. (AJ) 306; 43 A. 83, and Bijai Misi 
v. Kali Prasad Misir, 41 Ind: Oas. 912; 39 A, 469. 15 
A. L. J. 496, followed. f j 

First appeal from an order of the Sub- 
ordinate Judge, Muttra, dated the lst 
August 1924, i 

Mr. N. P. Asthana, for the Appellants. 

Dr. K. N. Katju and Mr. Gopinath Kunezru, - 
for the Respondents. : 
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JUDGMENT. 


_ Daniels, J.—The question for deci- 
siou in this appeal is whether the present 
suit is barred by the provisions of s. 233 
(k) of the Land Revenue Act. The present 
suit is fora declaration that the plaintiffs 
are owners in pussession of an area of 
25°17 acres out ofa khata of 104acres in Mahal 
Bhagwan Singh, Mauza Sampat Jogi and 
that the defendants are wrongly entered 
in the revenue papers as owners of the 
equity of redemption. The areaof which 
the property in dispute forms a part was 
originally mortgaged to Sahib Singh, a 
collateral relative of the parties. The 
plaintifis are sons of Gulab Singh, the 
head of another branch, and the defendants 
are the heirs of Durg Singh who represented 
a third branch of the family. The equity 
of redemption in this property was pur- 
chased in equal shares in the names of 
Durg Singh and Sahib Singh at some 
time subsequent’ to the mortgage. 

On 17th March 1909 the plaintiffs applied 
for partition of this property impleading 
Durg Singh whose name they asserted to 


be fictitiously entered in the khewat and’ 


‘whom they asserted to have no proprietary 
interest in the property. There is on the 
record of the partition suit an application 
purporting to be made by Durg Singh 
admitting. that his name was fictitiously 
entered. The petition was not verified 
and in the partition:as finally made Durg 
Singh continued to be recorded as proprie- 
tor of the area now in dispute and the sons 
of Gulab Singh as mortgagees. The Trial 
Court held that s. 233 (k) applied and 
dismissed the suit. The lower Appellate 
Court has reversed this finding and remand- 
ed the suit for decision on the merits. The 
argument of the respondents, which found 
favour with the learned Subordinate Judge, 
is that as no question of proprietary right 
was raised by any co-sharer under s. 111 
ors. 112, the question was never decided 
by the Revenue Courts, and further that 
8.233 (k) cannot apply as the share in 
dispute and the share allotted to the 
plaintiffs were both included in one mahal. 
` It appears to us however that the rulings 
of this Court do not permit us to accept this 
contention. Section 233 (k) is not limited to 
the case in which a question of proprietary 
right has been determined under s. lli. 
In this case the question of proprietary 
right involved was definitely raised by the 
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plaintiffs in their application to the parti- 
tion Court and.as the relief which they 
asked for in respect of this land was not 
granted, it must be deemed to have been 
refused. A Bench of this Court held in 
Ram Subhag Singh v. Dip Narain Singh (1) 
that the final allotment of land ata parti- 
tion is conclusive even though the question 
of proprietary title which it is songht to 
raise in the civil suit was not directly 
raised and decided in the partition. We 
may refer to -Gokaran Singh v. Ganga Singh 
(2). Nazir Ahmad v. Muhammad Sharif 
(3) is a recent instance of the application 
ofthe same principle. The learned Judges 
say :— f 

“Itseems to us that the Legislature has 
given the Revenue Courts exclusive jurisdic- 
tion over the partition of a makal among 
recorded c2-sharers......... There is no doubt 
thatifthe plaintiffs had framed their suit 
so as to confine their claim merely to 
damages, they might have succeeded. But 
they have chosen to join this claim to a 
claim to obtain exclusive possession of 
certain specified plots, which undoubtedly 
are the subject of the partition”. 

In Bhupal Singh v. Ujagar Singh (4) the 
plaintiff sued for a declaration of his title 
to a pre-empted share which had not been 
allotted to him at. the partition. The 
Letters Patent Bench, affirming the decision 
of the Judge who heard the appeal, held 
that the case was governed by the Full 
Bench ruling in Bijai Misir v. Kali Prasad .. 
Misir (5), and that s. 233 (k) was a bar 
to the suit, Whatever may be said against 
this rule it has at least this great advantage 
that a revenve partition operates as a 
clearing up of disputed titles, and that a 
title declared at a partition may be safely 
relied on against all persons who were 
parties to the proceedings. 

The course of decision of this Court has 
now definitely established the principle 
that s. 233 (k) debars Civil Courts from 
questioning the final allotment of land and 


(1) 64 Ind. Cas. 438; 44 A. 74; 19 A. L. J. 865; (1922) 
A. L R. (AJ) 158. 

(2) 52 Ind. Cas. 779; 42 A.91; 17 A. L. J. 1072; 1 U, 
P. L. R. (A) 136. 

(3) 79 Ind. Cas 345; 46 A. 453; (1924) A. I. R. (A) 
682: L. R. 5 A 110 Rev. 

(4) 58 Ind. Cas. 122; 1S A. L. J. 98; 2 U. P. L. R. 
(A.) 308; 43 A. 88. 

(5) 41 Ind. Oas. 912; 39 A. 469; 15 A. L. J. 496, 


[89 I. 0. 1925) 
title effected by means of a partition, and 
to depart from this rule would merely be to 
throw the law again into the state on 
uncertainty which formerly prevailed 
regarding it. 

We think, therefore, that in the view of 
the scope of s. 233 (k) which has been 
accepted by this Court the appeal must 
be allowed and the decree of the Trial 
Court restored. We direct accordingly. 
The appellants will get their costs of this 
appéal including feeson the higher scale. 

Sulaiman, J.—I concur in the pro- 
posed order. As the plaintiffs had definitely 
asked the partition Court to allot to them 
exclusively the property entered in the 
name of Durg Singh on the allegation that 
his name was fictitiously recorded and as 
the Court did not grant their prayer, 
it must be deemed to have been refused. 
The plaintiffs cannot now re-agitate the 
same matter in Civil Court. 

Z. K. Appeal allowed. 


LAHORE HIGH COURT. 
Fixsr OrviL APPBAL No. 123 or 1923. 
April 16, 1924. 

Present :—Mr. Justice Martineau and 
Mr. Justice Moti Sagar. 

Sayad NUR HUSSAIN SHAH AND 
OrHERS-——PLaINTIFFS—APPELLANTS 
VeETSUS 
Musammat HUSSAIN BIBI—DEFENDANT 
— RESPONDENT. 

Religious Endowments Act (XX of 1868), s. 14— 
Suit for removal of trustee—Validity of trustee's 
wppointment, whether can be gone into—-Trusiee’s con- 
duot not inspiring confidence—Remoral. 

In a suit, under s. 14 of the Religious Endowments 
Act, for the removal of a trustee, the question of the 
validity of the appointment of the trustee cannot be 
gone into. |p. 430, col. 2.] 

The interests of a trust are supreme and a Court 
must have regard to such interests in dealing with 
he question whether the persons appointed as 
trustees are persons who can be properly entrusted 
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with the management of the institution. Therefore, 
where it is clearly proved that the interestscf the 
trust have not been kept in view and that the 
trustee’s conduct has not been such asto inspire 
contidence, a Court should direct removal of the 
trustee. [p. 432, col. 1.J 

Mahomed Ismail Ariff v. Ahmed Moolla Dawood, 
35 Ind. Cas. 3J; 43 C. 10c5; 14 A. L. J.741; (1916; 1 M. 
W.N 460: 20 C. W. N, 1116; 20 M. L. T. 110; 18 Bom. 
L. R. 611; 31 M. L. J. 290; 24 C. L.J. 198; 4 L. W. 269; 
9 Bur. l. T. 141; 8 L. B. R. 517; 43 I. A. 127 (P. C), 
referred to. 4 i 

First appeal from a decree of the Dis- 
trict Judge, Lahore, dated the 3rd January 
1923. 

Bakhshi Tek Chand and Mr. Nihal Chand 
Mehra and Lala Mehr Chand Mahajan, for 
the Appellants. 

Lala Badri Das, R. B., and Lala Tirath 
Ram, for the Respondent. 


JUDGMENT.—This appeal arises out 
of asuit brought by the plaintiffs under 
s. 14 of the Religious Endowments Act 
(XX of 1863) in respect of a religious in- 
stitution at Lahore known as the Takia 
Rasul Shahian. 

The first two plaintifis are the incumb- 
ents of the gaddis at Alwar and Hindon 
in the Bharatpur State respectively and 
the other two are certainRasul Shahi Fakirs 
having an interest in the maintenance and 
preservation of the wakf which is the 
subject-matter of dispute in the present 
litigation. The defendant Musammat 
Hussain Bibi is the daughter of one Nazir 
Hussain, also a Rasul Shahi Fakir, and has 
been in possession of the trust property 
ever since the death of her father which 
took place in 1899. It was alleged in the 


-plaint that the defendant was not a validiy 


appointed trustee and that even if she was 
she was not fit to remain in charge of the 
office any longer inasmuch as she has been. 
setting up an adverse title of her own and 
has cen otherwise misconducting herself 
in discharge of her duties as a gaddi- 
nashin, It was accordingly prayed that 
the defendant be removed irom the position 
of a trustee and that it be declared that 
the plaintiffs have the right to appoint 
another in her place. It appears that in 
1913 the defendant had alienated certain 
trust properties and had described herself 
in the sale-deeds as the exclusive owner 
thereof. ln the suit as originally institut- 
ed the alienees were also impleaded* as 
defendants and it was prayed that the said 
alienations be set aside and declared null 
and void. The learned District Judge, 
however, by his order dated the 7th Decem:= 


430 
ber 1920, held that the alienees were not 
proper parties to the suit and that the 
plaintiffs should confine their suit to the 
reliefs claimed against Musammat Hussain 
Bibialone. The names of the alienees were 
accordingly stiuck off the list of the de- 
fendants and the plaintiffs were directed 
to filean amended plaint. The defendant 
repudiated the allegations made by the 
plaintiffs in their plaint and contended that 
she had been duly appointed a gaddi- 
nashin and had properly managed the in- 
stitution. The only issue framed was as 
follows :— 

Is Musammat Hussain Bibi liable to be 
removed from her office as trustee be- 
cause :— 

(a) She was not lawfully appointed; 

(b) She has misconducted herself in that 
position. 


The learned District Judge held that 
the validity of the appointment of the de- 
fendant as gaddinashin could not be 
challenged in this suit and that the plaint- 
iffs had entirely failed to show that the 
defendant had in any way neglected her 
duties asa trustee or that she had commit- 
ted any act of misfeasance or breach of 
trust which would justify her removal from 
the office. The suit was accordingly dis- 
missed. Against this decision the plaintiffs 


have preferred afirst appeal to this Comrt . 


and we have listened to lengthy arguments 
_ by Counsel on both sides, 


The first point, which we have to consider 
is whether it is competent to the plaintiffs 
to question the validity of the defendant's 
appointment as a trustee in this suit. The 
suit is clearly one under s. 14 of the Re- 
ligious Endowments Act and has been 
instituted after the necessary permission 
under s. 18°of the Act was obtained from 
the District Judge. Nows. 14 of the Re- 
ligious Endowments Act is in the following 
terms :— : 

“Any person or persons interested in any 
mosque, temple or religious establishment, or 
in the performance of the woiship or of the 
service thereof, or the trusts relating thereto 
may, without joining as plaintiff any of the 
other persons interested therein, sue before 
the Civil Court, the trusteé, manager or 
superintendent of such mosque, temple, 
or religious establishment, or the member 
of any committee appointed under this 
Act, for any misfeasance, breach of trust 
or neglect of duty, committed by such 
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trustee, © manager, superintendent of 
member of such committee, in respect of 
the trusts vested in, or contined to them 
respectively, aud the Civil Court may alect 
the specific perio: mance of any act by such 
tiusice, mauager,superintencent, or men Ler 
of a committee, aud may decree damages 
and costs against such trustee, muaboger, 
superintendent, or member of a commitieg, 
and may also direct the removal of such 
trustee, manager, superintendent or men ber 
of a committee.” ‘rhe section clearly cun- 
templates that there isa trust in existence 
and that the person in whom that trust 
vests is a validly appointed trustee or 
manager in respect thereof. The section 
only deals with the condition under which 
a trustee ora manager could be removed 
from his office and makes no reference to the 
question of his appointment as such trustee 
ormanager. Ifa suit is instituted for the 
renoval of a trustee under this section the 
only question with which the Court has to 
deal is whether the defendant has or has 
not been guilty of any misfeasance, breach 
of trust, or neglect of duty. lf the plaintiffs’ 
allegations as to the defendant having com- 
mitted acts of misfeasance or breach of 
trust are proved the Court may direct his 
removal from the office, but we do not think 
that it is competent to the Court to hold an 
enquiry into the question as to whether the 
original appointment was or was not valid. 
It has been argued that the defendant is a 
female and that according to the rules of 
the Rasul Shahi sect, a female cannot hold 
office of a gaddi nashin. It has further, 
been argued that the defendants’ father 
Nazir Hussain, was also a trespasser and 
that he had never been appointed a trusteé 
in accordance with the rules Jaid down by 
the parent shrines at Alwar inthis direction. 
In our opinion these points are clearly ir- 
relevent to the piesent case, and we must 
hold for the purpose of this suit that the 
defendant was a validly appointed trustee 
and that the question of the validity of her 
appointment cannot be questioned in this 
suit. 

As tothe second question we are unable 
to agree with the tnding of the leained 
District Judge that the defendant has not 
neglected her duties and that the chaige of 
misieasance of breach of trusthas not Leen 
established against her. ‘The question is 
clearly one of dact and depends entiely 
upon the inference to be diawn fiom the 
evidence inthe case, It was alleged in the 
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plaint that the objects for which the trust 
was created were the following:— 

1. to hold urs every year, 

2. to feed fakirs, i. e., darweshes and 
arrange dor their residenceand comfort. 

3 to perform kawaliand khatam” every 
Thursday. 

4. tosolemnize all ceremonies of Rasul 
Shahi Fakirs, and 

5. to discharge duties connected with 
the mosque, ete., and to appoint a capable 
Imam of the mosque. l 

The plaintilf’s case is that the defendant 
eversince the date of her taking charge of 
the property has carried out not even one 
of the objects above recited and that she 
has been bringing the income of the trust 
property to her own private use. A large 
number of witnesseshave been produced 
who deposed that the defendant has mis- 
managed the property and that she has 
committed other acts of misfeasance which 
arə not calculated to inspire confidence in 
her career as a trustee and which render 
her absolutely unfit to remain in charge of 
the office any longer. Nur Hussain (P. W. 
No. 1) states that the defendant and her 
father, Nazir Hussain, have been causing 
much damage to the trust property and 
that they have even removed the tomb of 
Pir Gohar Shah, a previous incumbent of 
the shrine, and have been tying a she- 
buffalo on that place. He further states 
that the bricks of the tharra have heen 
taken out and sold and that the big gate has 
also been taken out and sold. The income 
of the shrine according to him ought to be 
spent on improving the shrine and keeping 
a langar, but the defendant bas been doing 
quite the reverse He also deposed to the 
effect that the defendant has misappropri- 
ated the whole income. The witness is sup- 
ported in the allegations made by him by 
Saidullah Khan (P. W. No. 3), Karam Ali 
(P. W. No. 10), Ghulam Mohammad (P. W. 
No. 11), allah Ditta (P. W. No. 26), and a 
number of other witnesses whose names it 
is not necessary to mention in this judg- 
ment. Indeed the defendant's own witnesses 
have admitted that they had never seen 
any urs being performed in this shrine 
during the incumbency of the defendant, 
Allah Bakhsh (D. W. No. 1) statesthat there 
never was an annual fair at the Takia, 
Allah Ditta (D. W. No. 2) states that no 
annual fair has ever been held at the Takia, 
Muhammad Ibrahim (D. W. No. 3) and 
Juakhmi Das (D, W. No, 6) have also made 
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similar statements, Sowaya Mal (D.;W. No. 


5) states that no annual fair has been held 
at the takta for.the last six or seven years. 
Sultan Abmad (D W.No.7) says that he 
has not seen any urs tuking place for the 
last 18 years. Rahim Bakhsh (D W. No. 
8), Khuda Bakhsh (D. W. No. 9), Ghulam 
Hussain (D. W. No. 10) and Nur Muhammad 
(D, W. No. 11) have also deposed to the 
effect Lhat they have never seen any annual 
fair being held at the takia. No evidence 
has been produced by the defendant to 
prove that she has been feeding any fakirs 
or making any arrangements for their resi- 
dence and comfort in this shrine. As to 
any kawali or khatam being performed at 
the shrine there is not the slightest evi- 
dence on the record, not is there any evi- 
dence to show that the mosque, has been 
properly looked after or that any capable 
Imam has been appointed to lead the 
prayers. The most serious charge against 
the defendant, however is that she has been 
setting up an adverse title of her own and 


-has been persistently denying the religious 


character of the property. In a sale-deed 
dated the 20th February 1913 execuied by 
her in favour of Sheikh Ata Ilahi she des- 
cribes herself as the exclusive owner of the 
property, having inherited the same under 
a Will executed by her late father Nazir 
Hussain on the 18th August 1899. By this 
deed she alienated 15 marlas of land for a 
sum of Rs. 2,000 and it was stated in the 
deed that out of the sale consideration of 
Rs. 2,0u0 a sum of Rs. 1,000 was required 
to redeem a certain house known as the 
kotht and the rest for the construction of 
new houses for her own residence. On the 
4th September she executed another sale 
deed of 5 marlas of land in favour of Sheikh 
Abdul Rahman for a sum of Rs. 920 necesa 
sity for the sale being to*pay off a decree 
outstanding against her. In this sale-deed 
also:she has described herself as the abso- 
lute owner of the land sold and has clearly 
denied the religious character of the pro- 
perty. Ina previous suit instituted in 1914 
by Nur Hussain Shah and others for a de~ 
claration that the property was wagjf and 
that they were entitled to its possession and 
management, the defendant Musammat 
Hussain Bibi stated that the ‘property was 
not wakf and that she was the exclusive 
owner thereof. The finding of the Court, 
however, wasagainst the defendant and it 
was held that the property was wakf and 
she was notits exclusive owner. It is Probe 
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ably on account of this finding that in the 
present suit the defendant has admitted the 
religious character of the property and has 
not set up herown title in respect thereto. 
Her witnesses, however, do not support 
her in the position that she has taken up in 
this suit, and itis obvious from their evi- 
dence that the defendant has always treated 
the property as her own and has never ad- 
mitted that it was wakf. Allah Bakhsh 
(D. W. No. 1) states that the defendant is 
the absolute owner of the property and so 
was her father before her. Allah Ditta 
(D, W. No. 2) states that the defendant sold 


a plot of land attached to the takia and. 


that the sale proceeds went to pay her 
father’s debts. Mubammad Ibrahim (D. W. 
No. 3) stated that people have always treated 
‘the defendant and her father as the absolute 
owner of the property. and that he has 
never seen any outsider paying a visit tothe 
takia. Sultan Ahmad (D. W.No. 7) gives 


a similar statement and says thatthe takia. 


is the ancestral property of Musammat 
Hussain Bibi. It is thus obvious that the 
defendant has persistently contended that 


the property connected with the gaddi has © 


not areligious foundation and that the pro- 
perty claimed as public trust was the private 
property of herself and her late father, Nazir 
Hussain. In thecase of Mohammed Ismail 
Ariff v. Ahmed Moolla Dawood (1), it was 
laid down by the Privy Council that the in- 
terests of the trust are supreme and the 
Court must have regard to such interests in 
dealing with the question whether the per- 
sons appointed as trustees are persons who 
can be probably entrusted with the manage- 
ment of the institution. In the present case 
it is clearly proved from the evidence pro- 
duced on both sides that the interests of 
the trust have ngt been kept-in view and 
that the defendant's conduct has not been 
. stich as to inspire confidence. There is no 
doubt thatit has been held in some cases 
that the mere denial of the existence of a 
public trust, if bona fide, does not by itself 
disqualify the man from being appointed 
or retained as trustee of the institution. We 
are, however, convinced that thisis not such 
a case and that under the circumstances the 
retention of thedefendant as trustees should 
not be upheld and that she should be remov- 


(1) 35 Ind. Cas. 80; 43 O. 1085; 14 A. L. J. 741; (1916) 
1M. W. N 460; 20 G. W. N. 1118: 20 M. L. T.110; 18 
Bom. L. R, 611; 31 M. 1. J. 290: 2t O. L. J. 198; 4 L, 
W. 269; 9 Bur. L. T. 141; 8 L. B. R. 5175431, A. 197 

-(P, 0). 
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ed from the trusteeship of the gaddi ìn- 
question. 

We accordingly accept the appeal and 
settingasidethe order of the learned District 
Judge decree the plaintifts' suit with costs 
throughout. 


S. D. Appeal accepted. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Srconp Crvin APPEAL No, 37-B or 1924, 
April 9, 1925. 
Present:—Mr. Wadegaonkar, A, J. ©, 
BAP UJI—PLAINTIFF—APPELLANT 

versus l 
KISAN—DEFENDaNT—RESPONDENT. 

Malicious prosecution—Damages, suit for— Reason- 
able and probable cause, what is—Conviction of plaint- 
iff in First Court—Acquittal in Appellate Court— . 
Presumption—-Burden of proof. 

Ina suit to recover damages for malicious pro- 
secution itis incumbent on the plaintiff to prove (a) 
that he was prosecuted by the defendant, (b) that 
the prosecution ended favourably to him, his innocence 
having been pronounced by a competent tribunal and 
(c) that the defendant acted without reasonable and 
probable eause and (d) that the defendant was actuated 
by malice. [p. 433, cols. 1 & 2.] 

Gopalakrishna Budva v. Bangle Narayan Kamthy, 
45 Ind. Cas. 803; 34 M. L. J. 517; 23 M. L. T. 341; 7 
L. W., 604; (1918) M. W. N 454, Crowdy v. Reilly, 18 
Ind. Cas. 737; 17 C. W. N. 554; 17.0. L. J. 105, and ` 
Battu Lal v. Ramchand, 12 C. P. L. R. 24, followed. 

In such a suit the mere production of the judgment 
of the Criminal Court by the plaintiff is not enough to 
prove his innocence. [p. 433, ¢9'. 2.] 

Reasonable and probable cause is an honest belief 
inthe guilt of the accused based upon a full con- 
viction founded upon reasonable grouads of the 
existence of a state of circumstances which, assum- 
ing them to be true, would, reasonably lead any 
ordinarily prudent and cautious man -placed in the 
position of the accuser, to the conclusion that the 
person charged was probably guilty of the crime 
imputed. [ibid.] 

If the plaintiff bas been convicted in the first 
instance and ultimately acquitted on appeal, the pre- 
sumption is against the absence of reasonable and 
probable cause unless the original conviction is 
proved to have proceeded on evidence known by the 
defendant to be false, or on the wilful suppression by 
him of material facts. [p. 424, col. 1.) 

Jagnarayan Dubey v. Bidapat Dubey, 72 Ind. Cas, 
409; (1923) A. I. R. (Pat) 344, 4 P. L. T. 202; 1 Pat. L. 
R. 332, Jadubar Singh v. Sheo Saran Singh. 21 A. ‘6: 
A. W. N. (1898) 161; 9 Ind. Dec. (x. s.) 728, and Sham 
Bibi v. Chairman of Baranagore Municipality, 6 Ind, 
Cas. 675: 12 C. L. J. 410, followed. h 

Appeal against a decree of the Second 


Additional District Judge, Akola, dated ths 


188 r. G. 1928) 
fe January 1923, in Civil Appeal No. 27 of 


Messrs. A. V. Khare and W. B. Pendhar- 
ker, for the Appellant. 

Mr. M. B. Niyoyi, for the Respondent. 

JUDGMENT.--This appeal arises out 
of a suit for damages for malicious pro- 
secution. Itappears that the defendant had 
prosecuted the plaintiff for the offence of 
extortion punishable under s, 384, Indian 
Penal Code. His case in the Criminal 
Court was that the cattle belonging to the 
plaintiff had trespassed upon his land and 
damaged his crop, that he consequently 
impounded them, that the plaintiff had to 
pay Rs. 14-14 in order to get his cattle releas- 
ed from the cattle pound, and that plaintiff 
subsequently realised this sum forcibly 
from him by using threats and by wrongful- 
ly contining him in his house The Trying 
Mazis rate “convicted the plaintiff under 
s 304 of the Indian Penal Code and sentenc- 
ed nim to two mouths’ simple imprisonment 
and fined him Rs. 25. On appeal the Sub- 
Divisional Magistrate maintained the con- 
vistiun but reduced the sentence. Plaintiff 
thereupon applied to this Court to revise 
the order of the Sub-Divisional Magistrate 
and this Court on revision quashed the 
conviction of the plaintiff and acquitted 
him. Plaintiff alleged that the defendant 
had prosecuted him in the Criminal Court 
without reasonable and probable cause and 
that in doing so he was actuated by malice. 
He claimed Rs. 2,000 as damages from the 
defendant. 

The Trial Court found that the defendant 
acted maliciously and without reasonable 
aod probable cause in instituting a com- 
plaint against the plaintif and passed a 
decree for Rs. 955 with proportionate costs 
against him. The Additional District 
Judge on appeal came to the conclusion 
that the plaintiff had failed to prove malice 
and waut of reasonable and probable cause. 
He, therefore, set aside the decree of the 
First Cours and dismissed plaintiff's claim 
with costs. Against this decree plaintilf has 
preferred this appeal. 

It has been repeatedly held that in a suit 
to recover damages for malicious prosecu- 
tion it is incumbent on the plaintiff to prove 
the following things :— 

(1) that he was prosecuted. by the de- 
fendant, 

2) that the prosecution ended favour- 
ably to him, his innocence having been 
pronounced by a competent Tribunal, . 
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(3) that the defendant acted without 
reasonable and probable cause, and 

(4) that the defendant was actuated by > 
malice: [Gopalakrishna Kudva v. Bangle 
Narayan Kamthy (1), Crowdy v, Reiily (2) 
and Battu Lal v. Ramchand (3).] 

It has further been held that in such a 
suit the plaintiff has in the first instance'to . 
prove his innocence and that for this pur- 
pose it is not enough forhim to produce the 
judgment of the Criminal Court, which 
terminated in his acquittal: Goberdhan 
Singh v. Ram Badan Singh (4). It is, there- 
fore, necessary to see whether the plaintiff 
has succeeded in establishing that the de- 
fendant acted maliciously and without 
reasonable and probable cause in prosecut- 
ing him for the offence punishable under 
s. 384, Indian Penal Code. On this point . 
the lower Appellate Court has given a find- 
ing against him. He, however, challenges 
the correctness of this tinding by urging 
that the lower Appellate Court has not 
understood the meaning of the expression 
“reasonable and probable cause” and has 
misappreciated the evidence adduced by 
him (plaintiff) on this point. The expression 
“reasonable and probable cause” has been 
defined by Mr. Justice Hawkins in Hicks 
v. Faulkner (5). In that case after making 
it clear that to succeed in an action for 
malicious prosecution the plaintiff must 
allege and establish both (a) absence of 
reasonable and probable cause and (b) 
malice, the learned Judge has defined 
“reasonable and probable canse“ ag “an 
honest belief in the guilt of the accnsed 
based upon a full conviction, founded upon 
reasonable grounds, of the existence of a 
state of circumstances, which, assuming 
th3m to be true, would reasonably lead any 
ordinarily prudent and cautious man, placed 
in the position of the accuser, to the con- 
dlusion that the person charged. was probab- 
ly guilty of the crime imputed.” With 
this definition before us let us see how far 
the plaintiff has succeeded in establishing 
the absence of reasonable and probable 
cause on the part of the defendant in in- 
stituting criminal proceedings against 
jen 

1) 45 Ind. Qas. 803; 34M. L. Me 517; 23 M.L. T. 341: 
rt ka 694; (1918) M. W. N.4 

(2) 18 Ind. Gaa Er 1760. w N. 534; 17 0. L. J. 105. 

3) 12 0. P. L. R. 2 

Ri prea „gas. 65; faa. 485; 20 A, L. J, 284; (1922) 

A es 8 Q. B. D, 167; 51 L, J. Q. B, 258; 39 W, 
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Before I proceed to consider the evidence 
on this point I should like to point out that 
as the plaintiff was convicted by the Trying 


` Magistrate and his conviction was upheld 


on appeal though set aside by this Court on 
revision the onus lay very heavily on him 
to prove the absence of reasonable and 
probable cause. It has been repeatedly 


held that if the plaintiff has been convicted ` 


in the first instance and ultimately acquitted 
on appeal the presumption is against 


the absence of reasonable and proba-- 


ble cause unless the original convic- 
tion is proved to have proceeded on: evidence 
known by the defendant to be false or on 


“the wilful suppression by him of material 


- facts: Jagnarayan Dubey v. Bidapat Dubey : 


` (6), Jadubar Singh v. Sheo Saran Singh (7) 


and Shama Bibi v. Chairman of Baranagore 
Municipality (8). Inthe present case it is 


‘ admitted that the defendant had impounded 


- plaintiff's cattle, the plaintiff was required 


“to pay Rs. 14-14 to the pound-keeper to 


“have his cattle released from the cattle- 
pound, and that this amount was recovered ` 
De- 


by the plaintiff from the defendant. 
fendant’s case is that this amount was ex- 
torted from him by the plaintiff and that 


- he had to pay it under compulsion, as the 
' plaintiff had wrongfully confined him in 
“his house and had refused to release him 
` unless he paid the money. The evidence 


` this case materially supports the allegations - 


which the plaintiff himself has adduced in 


of the defendant. The first witness examin- 
ed by the plaintiff is himself. In his cross- 


. examination he says: “defendant believed 


that I extorted money from him whereas I 


‘thoughtI realised it under authority of 


panchas with defendant’s consent. The 


` criminal complaints were only a tragedy of 


errors.” P.W.No. 2 says “ plaintiff: said 
nothing in reply to defendant's reference 
about {sic) Is however, then believed that 
defendant was paying the sum under some 


.complusion from plaintiff. Defendant was 
“never on bad terms with plaintiff and would 
“mot file false complaint against him to cause 


damage to him.” P. W. No. 3 also says 
“defendant is a moneyed man and also 
owns about 50 tiffans of land. He is not 


likely to file false complaints against plaint- - 


iff.’ The evidence of P. W. No. 4 is very 


(6) 72 Ind. Cas. R 1923),A. I. R.(Pat) 344; 4 P. L.. 


'T. 202: 1 Pat. L. i 
(T) 21 A..26; A. W. N. (1898) 161; 9 Ind. Dee. (xN. 8.) 
728. 


(8) 6 Ind, Cas, 675; 12 0, L, J, 410. 
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important. He says “plaintiff came there 
first and demanded money from defendant 
either willingly or by force and said that 
any how he-would recover the amount. 
Defendant said that he would pay it and 
thatno force should be used and be went 
away. He paid the amount through Chhote 
Singh under compulsion. The day _bofore, 
defendant was wrongfully confined at 
plaintiff's house at Tighara and several 
persons from Meh went there tobring ‘him 
but not myself. He thus paid: the amount 
under pressure. Plaintiff isa troublesome 
man. Defendant is a non-interfering per- 
son and aman of status. He is not likely to 
file false complaints.” ; 

It is unnecessary to refer to the other 
evidence adduced by the plaintiff. The 
evidence given by the defendant fully 
proves that money was forcibly realised by 
the plaintiff from him and this has been 
amply corroborhted by the evidence, which 
plaintiff himself has adduced in this case 
and which -has already been referred to 
above. Under these circumstances the 
lower Appellate Court was perfectly justi- 
fied in holding that the defendant had 
reasonable and probable cause in prosecut- 
ing the plaintiff. Plaintiff's claim was 
rightly dismissed and I dismiss this appeal 
with costs. Costs in the Courts below will 
be paid as ordered by the lower Appellate 
Court. 


Z. K. ‘Appeal dismissed. 


LAHORE HIGH COURT. 
SECOND C1vIL APPEaL No. 2347 or. 1923. 
f April 3, 1924. 
Present:—Mr. Justice Abdul Raoof. 
FEROZE DIN— DEFENDANT— APPELLANT 


VENSUS 
Musammat GHULAM FATIMA— 
PLAINTIFF—~ RESPONDENT. 

Contract Act (IX of 1872), s. 23-—Dispute . between 
husband and wife compromised while complaint. of un- 
compoundable offence pending against. husband— Gom- 
promise arranged and effected independently of crimi- 
nal case, whether bad in law. 

A deedof compromise, whereby a. husband under- 
takes not ‘to'maltreat his wife, to keep her comfortable, 
and in default to pay her a fixed monthly sum vas 
maintenance, : esecuted, while. the:complaint ‘of an 
uncompoundable offence by the brother of the 


_wife was pending against the husband is not 


bad in law, even if the complaint was dismiss- 
ed by-the Magistrato on hearing that the com: 


1891. ©. 1925) 


promise was effected, provided the dismissal of the 
complaint was not made contingent upon the execution 
of the deed of compromise: and the compromise was 
arranged and effected independently of the criminal 
case. |p. 436, col. 1.] 

Ghulam Moht-ud-din v. Deoki Nand, 22 Ind. Cas. 
393; 39 P. R. 1914; 54 P. L. R. 1914; 57 P. W. R. 1914, 


; ap lied. 


Caram Chand v. Basant Kuan, 11 Ind. Cas. 321; 31 
Pi R. 1911; 192 P. L. R. 1911; 236 P. W. R. 1911, dis- 
tinguished. 


Second appeal from a decree of the 
Senior Subordinate Judge, Amritsar, dated 
the 13th July 1923. 

“Lala Nawal Kishore, for the Appellant. 
Mr. K. J. Rustomji, for the Respondent. 
JUDGMENT. —The facts giving 

rise to the suit out of which the present 
appeal has arisen are few and simple. 
The -plaintiff is admittedly the wedded wife 
of defendant Feroze Din. Owing to certain 
differences between the husband and wife 
the latter left the former's house and 
went to reside, with herown people. She 
carried away her infant daughter with 
her. The people of the brotherhood in- 
tervened and brought about a compromise 
beween the parties in consequence of which 
a deed of compromise was written by ihe 
defendant, on the 10th June, 1921, under- 
taking to keep the plaintiff comfortable and 


' not to ill-treat her and in case of default 


-he ‘agreed to pay Rs. 14 per mensem by 


‘session of his wife. 


way “of maintenance. The present suit was 
lodged for recovery of Rs. 98, the arrears 
of maintenance for seven months. The 
suit was resisted on the ground that the 
defendant had not maltreated his wife and 
that she had left him without justification 
and that in any case the agreement was bad 


in law according to the provisions of Ss. 


‘23-of the Contract Act inasmuch as it 
had been executed in consideration of a 
compromise to withdraw a complaint re- 
lating to an uncompoundable offence alleg- 
ed to have been committed by the defend-e 
ant. It appears that Feroze Din, defend 
ant, took away the daughter from the pos- 
Thereupon the wife’s 
brother. filed a complaint under s. 363, 
Indian Penal Code. That complaint was 
pending at the time the agreement dated 
the 10th June, 1921, was executed. The 


‘complaint was subsequently ordered to be 


filed on the 18th June 1921. Two issues 
were framed by the Trial Court upon the 


‘pleadings, namely, 


- (1) Has the defendant been treating the 
plaintiff with harshness ? 


(2) Was the agreement executed under 
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undue influence and in consideration of 
withdrawal of criminal prosegution under 
s. 363, Indian Penal Code? 

The first issue was decided in favour 
of the plaintiff and against the defendant. 
Under the second issue the Trial Court 
heldthat the agreement was bad in law. 
For this decision the Trial Court relied on 
the ruling in Ghulam Mohi-ud-din v. Deoki 
Nand (1). The plaintiff's suit was accord- 
ingly dismissed. 

On appeal the lower Court PA 
with the Trial Court and held that the 
case was rather governed by the ruling in 
Karam Chand v. Basant Kuar (2), then 
by the rule laid down in Ghulam Mohi-ud- 
din v. Deoki Nand (1). The crucial 
question to be decided in the case was whe- 
ther the agreementhad been executed in 
consideration of a compromise to withdraw 
the prosecution. That question was aques- 
tion of fact which had to be determined 
upon the evidencein the case. The lower 
Appellate Court after considering the evi- — 
dence bearing on the question’ has come 
to the conclusion that the compromise was 
broughtabout by the brotherhood independ- 
ently of any idea of the withdrawal of: 
the complaint. Infact the lower Appel- 
late Court has categorically found that the 
Magistrate filed the complaint only after 
being informed that the dispute between 
the parties had been amiéably settled 
through the intervention of the brother- 
hood, 

Having regard to the facts found by the 
lower Appellate Court the ruling in 
Karam Chand v. Basant Kuar (2) is ap- 
plicable and not that reported as Ghulam 
Moht-ud-din v. Deoki Nand (1). The learn- 


ed Judges, who. decided the latter case, are 


reported to have observed on page 1414 of 
the report as follows :— 

“In Karam Chand v. Basant Kuar (2), it 
would appear from the judgment that 
Sardar Kalwant Singh, who executed the. 
mortgage-deed there sued upon, had exe- 
cuted and handed. over the deed to the 
mortgagee before the criminal prosecution 
launched by the latter against him was 
terminated by the complaint being dismiss- 
ed in default. The completion of the con- 
tract of mortgage by the delivery of the deed 


1) 22 Ind. Cas: 393; 39 P. R. 1914; 54 P. L. R. 194; 
57 P. W. R. 191 


(2) 11 Ind. cae 321; 31 P. R. 1911; 192 P. L. R. 1911; 
236 P, W. R. 1911. 


*Page of P. R. 1914—[Had.] 
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to the mortgagee was not made contingent 
upon the complaint being dismissed or 
the mortgagor being discharged by the 
Magistrate; the mortgage was completed 
and the deed was handed over to the com- 
plainant independently of the result of 
the criminal prosecution, though 
necessary consequence of the complainant 
being satisfied once the deed of mortgage 
_was executed in his favour was that he did: 
not appear in the Magistrate's Court and, 
therefore, the complaint was dismissed in 
default.” 

‘The facts in the present case according 
to the finding of the lower Appellate Court 
are very much similar. It is not mention- 
ed inthe agreement that the brother of 
complainant would withdraw the complaint 
against the defendant if the latter agreed 
to the terms mentioned in the agree- 
ment. According to the finding of the 
lower Appellate Court the agreement was 
arrived at independently of the criminal 
case. In this view the judgment of the 
lower Appellate Court must be held to be 
right. The learned Vakil for the defend- 
ant has, however, contended that the 
lower Appellate Court should have record- 
eda finding upon issue No.1 also. The 
decision of the First Court on this issue was 
against the defendant and it does not 
appear that this question was ever raised 
on behalf of the defendant in the lower 
Appellate Court. It was open to him to 
have suppurted the judgment of the Trial 
Court upon that issue under O. XLI, r. 22. 
No affidavit has been filed or any other 
proof given to show that this plea was 
. ever urged before the lower Appellate 
Conrt. 

The appeal fails and is dismissed with 
costs, 

8. D, . 


aana a 


RANGOON HIGH COURT. 
SPECIAL SECOND ee No. 445 oF 
December 10, 1924. 
Present:—Mr. Justice Brown. 
MAUNG DIN AND anorHer—Ditenpants— 
APPELLANTS 
versus 
MA HNIN ME AND OTHERS— Pl,AINTIFFS— 

7 RESPONDENTS. 
Transfer of Property Act (IV of 1882), 3. §8—Sale— 


' MAUNG DIN v, MA HNIN UH. 


the 


Appeal dismissed. l 
“e 


(81. O. 1925) 


Registered conveyance—Consideration, passing of, ab- 
sence of —Burden of proof. 

It is not necessary that a person claiming title under 
a duly registered deed of sale should prove as against . 
a third party that the considerations stated in the deed 
did pass. [p. 437, col. 1.] 

Prima facie when the execution of a deed of con- 
veyance is proved further evidence is not required to 
show that the purchaser has taken the interest which 
the document purports to convey. It is not necessary 
for him to prove as against a third person that the 
consideration passed, and proof that the consideration 
mentioned did not pass is of no availtoshow that 
the interest which the instrument purported to con- 
vey was not conveyed to the purchaser. Such proof 
is only important, when, taken with other circum- 
stances, it tends to show that the instrument was a 
mere sham and not intended to convey any interest to 
the ostensible purchaser at all. [ibid. 


Second appeal against a decree of the 
District Court, Amherst, in Civil Appeal 
No. 21 of 1924. 

Mr. Thet Tun, forthe Appellants. . ; 
JUDGMENT.—Thezappellants, Maun 
Din and Maung Htaw. obtained a money 
decree against Maung Taw and Ma Kin Za. 
In execution of that decree they attached a 
house and land. The respondent, Ma Hnin 
Me, filed a suit for a declaration that this 
house and land belonged tn her. The Trial 
Court passed orders dismissing the suit with 
costs. Ma Hnin Me appealed to the District 
Court and the Distrtct Court passed orders 
to the effect, that, “This appeal is, therefore, 

allowed with costs in both Courts.” 

The original decree-holders have now 
filed a second appeal in this Court. The 
house and Jand in question were in the 
possession of the judgment-debtor at the 
time of attachment. The burden of prov- 
ing title, therefore, rested with Ma Hnin 
Me; but Ma Hnin Me has proved that hy a 
registered. deed of sale, dated the 3:d of 
August 1921, this property was sold to her 
by the judgment-debtor. 

The Trial Court held that,as Ma Hnin 
Me is the daughter of the judgment-debtor 


‘and did not prove any payment of any 


consideration for the sale, the sale was 
a fraudulent one and could not be upheld. 
The learned Judge of the Trial Court. refer- 
red to the case of Tha Dwe v. A. L, V. R. S, 
Allagappa Cheity (1), In that case the judg- 
ment debtor had executed a deed cf sale 
in favour of his brother. It was found, as 
a matter of fact, that the judgment. debtor's 
object in executing the deed was to avoid 
payment of his debts, and it was held in the 
circumstances that it could be presumed 
that the sale was a collusive one, f 


(D 4L. B, R. 21 
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In the present case, the plaintiff is the 
daughter of the juadgment-debtor, but other- 
Wise the circumstances are entirely different 
from the circumstances in Tha Dwe's case (1). 
In Thi, Dwe's case 1), at about thetime of the 

. execution of the conveyance, the deht, for 
which the decree-holders obtained a decree, 
was being pressed for payment. In the pre- 
sent case the document was executed on the 
3rd day of August 1921. The decree-holders 
did not file their suit for recovery of their 
money until April 1923, and the promis- 
sory note on which they sued, was not exe- 
cuted till February 1922, some six months 
after the execution of the sale-deed. One 
witness states that the consideration for 
this promissory-note was an old debt; but 
there is no evidence to show that the 
judgment-debtors were being pressed for 
the debt at the time cf the execution of 
the sale-deed. As pointed out in the case 
of K.Y. K. M. Chetty Firm v. S. N. V. R. 
Chetty Firm (2), ib is not necessary that a 
person claiming title under a duly regis- 
tered deed of sale should prove as against 
a third party that the considerations stated 
did pass. A passage from the case of 
Chinnan v. Rama Chandra (3) cited in K. Y. 
K. M. Chetty's case (2) runs as follows:— 

“Prima facie when the execution of a 
mortgage or other conveyance is proved— 
and here apparently it was proved and not 
denied by the mortgagee—further evidence 
is not required to show that the purchaser 
has taken the interest which the document 
purports to convey. It isnot necessary for 
him to prove as against a third person that 
the consideration passed, and proof that the 
consideration mentioned did not pass, is of 
no avail to show that the interest which 
the instrument purported to convey was 
not conveyed to the purchaser., Such 
proof is only important, when taken with 
other circumstances. it tends to show that 
the instrument was a mere sham not in- 
tended to convey any interest to the osten- 
sible purchaser at all.” 


The sale-deed in the present case is 
proved to be duly executed; there is noth- 
ing on the face of it to suggest fraud, and 
the burden of proving frand, therefore, 
rests on the appellants; and it is impossible 
to hold that, from the circumstances of the 
present case, frand can be presumed. 

The plaintiff says that her father owed 


(2) 34 Ind. Cas. 125: 12 Bur. I. T. 199. 
(3) 15 M. 54; 5 Ind. Dee. (x, 8; 387, 
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her money, and that that was why the deed 
was executed. As I have said, the deed 
was executed six months before the prc- 
missory note in execution of which the ap- 
pellants obtained their decree. 

[t isnot suggested that Burmese Bud- 
dhist parents cannot transfer their land to: 
their children, and the only suspicious cir- 
cumstance in the case is the relationship 
between the parties. That, by itself, is 
entirely insufficient to establish fraud. I 
agree with the District Court that the 
plaintiff sufficiently established her case. 

It has been suggested that the case might 
be sent back for further evidence: but I can 
see no ground for that. The defendants 
were given ample opportunity in the Trial 
Court of proving fraud. 

I dismiss this appeal summarily. 

Z. K. Appeal dismissed. 


LAHORE HIGH COURT, 
Seconp Civil APPEAL No. 1324 or 1923, 
January 22, 1924. 
Present:—Mr. Justice Moti Sagar. 
NAMAN AND oTHERS—DEFENDANTS 
— APPELLANTS 
VETSUS 
GURDITTA AND OTHERS—PLAINTIFFS— 
RESPONDMNTS, 

Limitation Act (IK of 1908), s. 12—Limitation ex- 
piring when Court closed—Apolication for covies made 
on re-opening of Court—Hxclusion of time—Copying 
Agent. whether agent of person apolying for envies. 

eA Copying Agent, who recsives his salary from 
Government, is not theagent ofa litigant for the 
purpose of receiving applications for the grant of 
copies. [p. 438, col. 1.] , 

If the period prescribed for the presentation of an 
appeal expires on a date on which the Court is closed 
and if the appellant has not obtained copies of the 
decree and judgment before the closing of the Court 
and applizs for such copies on the date of re-opening of 
the Court whilst his right of app2al is still subsisting, 
he is entitled to the benefit of time requisite for ob- 
taining copies and if his appeal b2 presented before 
the expiry of fhat time, it is not barred by limitation. 
[p. 438, cols. 1 & 2.]- 

Sinadat-un-nissa v. Muhammat Mahmud, 19 A. 312; 
A. W. N. (18.17) 76; 9 Ind. Dac. (x. s.) 225, followed, 

Second anpeal from a decree of the 
District Judge, Jullundur, dated the 10th 


May 1923. 
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Lala Badri Dass, R..B., fot the Appel- 
lants. 

Lala Fakir Chand, for the Respondents. 

JUDGMENT.—The sole question ` to 
be determined in this second appeal is 
whether the plaintifis’ appeal preferred to 
the lower Appellate Court was or was not 
barred by the Law’ of Limitation. The 


judgment and decree of the Court of first - 


instance are dated the 28th November 1922. 
Copies were applied for on the 22nd of 
December 1922 but the application, which 
was handed over tothe Copying Agent, 
was not entered in the register till the 
2nd of January 1923, when the Court first 
re-opened after the Christmas vacations. 
On that date the application was entered 
in the register as the first application for 
the year 1923. The copies were delivered 
to the applicant on the 5th of January 
-.. 1923 and the appeal was presented to the 
District Judge on the same date. It is 
admitted that the -application for copies 
was handed’ over to the Copying Agent on 
the 22nd of December—the last working 
day before the Christmas vacations; but it 


is argued that the Copying Agent was the 


agent of the applicant, and that as the 
application was not entered in the register 
by the latter till the 2ndof January 1923, 
it must be considered ‘to have been made 
on that date and not before. No authority 
has been cited in support of this conten- 
tion and I am ‘unable to -agree that the 
Copying Agent, who-receives his salary 
from the Government, isthe agent of a 
litigant for the purpose of receiving appli- 
cations for grant of copies. In my opinion 
the ‘application. must be deemed to have 
been presented on the 22nd of December 
1922 and the. plaintiffs-respondents were 
entitled to exclude the time spent in ob- 
taining copies from the 22nd of December 


-1922 to the 5th of January 1923, both days ° 


inclusive, under's. 12 of the Indian Limita- 
tion Act. 
even.if the -application is considered . to 
have been made on the 2nd of January 
1923,. the appeal preferred to the learned 
District Judge,. was not barred by limita- 
` tion.. It has. been held in Styadat-un-nissa 
v. Muhammad Mahmud (1) 
period prescribed for the presentation of 
an „appeal expires on a date‘on.which the 
Court is closed andif the appellant has 
not obtained copies.of the decrees and 


(1) 19 A. 342; A. W. N.. (1897) 76; 9 Ind.- Dee. (x. s.) 
225.0 >. : l 
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that if the 
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judgment before closing the Court and | 
applies for such copies on: the date of ‘re-- - 
opening of the Court whilst his right of- 
appeal is still. subsisting, he is entitled 
to the benefit‘of time requisite for obtain- 


_ing copies and if his appeal be presented 


before the expiry of that time, itis not 
barred by limitation. The ruling is exactly 
on: all fours with the present case and I 
must hold that the appeal presented by 
respondents in the Court -below on the 
oth of January 1923 was not beyond time 
and that there is no force in the contention 
that the appeal was time-barred. 

On the merits, the judgment -of the lower 
Appellate Court appears to be perfectly 
correct and there areno grounds for inter- 
ference. Section 23 of the Indian Ease- 
ments Act provides that a dominant owner- 
may from time to time alter the place 
and mode of enjoying the easement, pro- 
vided that he does not thereby impose any 
additional burden on the servient herit- 
age. In the present case, the old well 
having fallen into disuse, a new well has 
been constructed and’ the plaintiffs only 
wish to employ the previously existing 
water-course to carry the water of this well 
for the purpose of irrigating his lands.’ 
The test to be applied is to:see whether 
any additional burden has. been imposed 
on the servient heritage of the defendants : 
by use sought to be made of the water- 
course by the plaintiffs. The learned Dis-. 
trict Judge has found that no additional 
burden has been imposed-and this finding .. 
being clearly one of fact cannot be im- 
pugned in second appeal. 

The result is that the appeal fails and is. 
dismissed with costs. 

Z. K. - Appeal dismissed, 


ALLAHABAD HIGH COURT.. 
MISCELLANEOUS REFERENCE No. 119 oF 1924, 
May 13, 1925. 
Present:—Mr. Justice Mukerji, 
In the matter of JAUNPUR SUGAR | 
‘ FACTORY LTD.— LIQUIDATORS, ial 
Contract Act (IX of 1872), ss. 81, 82: 38, -51— - 
Company—A greement to take shares in Company sib-. : 
jectto condition precedent— Condition not fulfilled— pi 
Winding | up—Agreement, whether binding—Prece- ~ 
dents, value of. : b an 
Precedents are useful only so far as they lay down 
the law; they are usually not safe guides when ques- 
tions of fact are involved. [p.. 41, col. 1]. . 


89 r. G. 1935] 


Where a person agrees to take sliares in a Company 
and-a condition precedent is attached to the purchase, 


the purchass is not effective and does not make the- 


would-be purchaser a member of the Company and 
Hable to’ pay for the shares till the condition is 
fulfilled. Where, however, the condition attached to 
the purchase is a condition subsequent, the would-be 
< purchaser becames a member of the Company although 
the subsequent condition is not fulfilled. p. 441, col. 1.) 

Motilal Chunnilal v. Thakorlal Chimanlal, 16 Ind. 
Cas. 696; 36 B. 557; 14 Bom. L. R. 648, Elkington's case, 
(1867) 2 Ch. 511; 36 L. J. Ch. 593; 16 L. T. 301; 15 W. R. 
665 and In re Southport and West Lancashire Banking 
Co, Fisher's case, (L886) 31 Ch. D. 120; 55 L. J. Ch. 497; 
53'L. T. 832; 34 W. R. 49, 335, relied on. 

Where a person agrees to become amember of a 
Company by purchase of shares on condition that 
he is appointed the sole agent of the Company at a 
particular place for sale of the commodities manu- 
factured by it; the agreement on his part to take 
shares is “contingent”, that is, it is dependent for 
its validity and enforcement on the condition of the 
Company appointing him its sole agent.. Where the 
Company either declines or fails to fulfil the condition 
and then goes into liquidation whereby the fulfilment 
of the'condition is made impossible, the agreement 
eannot be enforced against the’ would-be purchaser 
at all.. [p. 442, col, 2.] 

Mr. Indu Bhushan Banerji, for the Liqui- 
dators. i 


Dr. K. N. Katju, for the Objectors. 


JUDGMENT.—The.liquidators of the 
Jaunpur Sugar Factory Limited in liquida- 
- tion have placed, for the decision of the 
Court, the objection on the part of the Firm 
Lallu Mal, Ram Chunder to be put on the 
list ot contributaries, 

Thè case of Lallu Mal as stated in his 
Counsel's letter addressed tothe Official 
Liquidators is briefly as follows:— 


“An agent of the Jaunpur Sugar Factory 
Limited by name of Simeon approached thé 
solé proprietor Ram Chuuder in Company 
of a broker, Lachmi Narain, with a view to 
Ram Chunder’s purchasing some shares in 
the’ Company which had just been started. 
Ram ‘Chunder trades‘in sugar and ‘other 
commodities and he cared‘more for the 
profits that might accrue to him by sale of 
sugar than ‘for any dividend which the Com- 
pany might declare later‘on. He stipulat- 
ed with Simeon that he would purchase 
the ‘shares on condition that he was ap- 
pointed the sole agent of the Company for 
sale‘of sugar in Cawnpore. To this Simeon 
agreed and accordingly Ram  Chunder 
signed the application for 500 shares and 
paid the ‘deposit money of Ks. 560 at the 
rate of Re, 1 per share. This was on the 
20th of February 1921. Later on the Com- 
pany gave information to Ram Chunder 
of the fact.that 500 shares had in fact been 
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allotted to him and called upon him to pay | 
Rs..2 more per share which was payable ` 
on allotment. Ram Chunder’ declined to 
pay anything tillthe question of agency 
was settled. Later on the Company made 
the first call of Rs. 2 per share and this 
too Ram Chunder declined to pay on the 
grounds already mentioned.” Ram Chun- 
der’s contention, therefore, is that his pur- 
chase of shares was conditional on his 
being appointed the sole agent for sale of 


. sugar in Cawnpur and that the Company 


having failed to appoint him the sole agent, 


` he is not bound to carry out his promise. 


The liquidators have not filed any written 
statement, but their case has been put some- 
thing like this by their learned Counsel Mr. 
Indu Bhusan Banerji, who has argued their 
case extremely well. The Company say: 
“We told Ram Chunder ‘take shares we 
will give you agéncy.’ We could not give 
Ram Chunder any agency at the time 
because no terms had been settled and no 
sugar was actually being manufactured at 
thetime. We promised to give him agency 
and would have given him the agency if 
we had manufactured sugar and if the 
terms had been settled upon. The condi- 
tion attached to Ram Chunder’s purchase 
of shares was a condition ‘subsequent’ and 
the failure of the ‘subsequent’ condition 
does not entitle Ram Chunder to back out 
of the promise.” 

The question that has to be decided is 
primarily a question of fact, viz.: What was 
thé agreement between the parties? 

The evidence on this point consists of 
certain letters exchanged between’ the 
parties and the testimony of Ram Chunder 
and the broker Lachmi Narain. Before 
examining the evidence I -may state at once - 
that there is a certain document “Ex. F” 
which, if accepted..as trustworthy, would 
at once decide the case in favour of Ram 
Chunder. But I feel considerable difficulty 
in accepting the document as trustworthy. 
It appears that Messrs. Behari & Co., were 
the Managing Agents of the Sugar Factory. 
No evidence has been adduced to this 
effect, but it appears to be the case that 
one Mr. S. M. Bose was one of the moving 
spirits of Behari & Co. The document Ex. . 
F purports to be a letter from Bose bear- 
ing date llth of April 1921 by which, it 
is said Bose confirmed the undertaking 
given by Simeon to Ram Chunder that Ram 
Chunder’s purchase was conditional on his 
being appointed agent at OCawnpore and - 


140 
that if the contract of agency fell through, 
the purchase of shares by Ram Chunder 
would be tréated as cancelled. ` It “has 
been proved that the document was signed 
by Bose. But throughout the correspond- 
ence between the parties we never hear of 
this letter. Lachmi Narain, the broker, 
says, that he was told that Bose was staying 
in the Civil and Military Hotel at Cawnnur 
and he went and saw him and obtained the 
letter Ex. F. Ram Chunder had to explain 
the reason why this letter was never men- 
tioned in the correspondence and was not 
even mentioned in his Counsel’s letter ad- 
dressed to the liquidators. The explanation 
was put forward through the mouth of 
Lachmi Narain. The latter said that he 
kept the letter with himself simply because 
he was arelation of Ram Chunder and it 
mattered little whether the document re- 
mained with him or with Ram Chunder. 
The relationship that is supposed to exist 
between Ram Chunder and Lachmi Narain 
is this that the paternal uncle of Lachmi 
Narain’s wife was married in Ram Chunder's 
family. Needless to say that I entirely dis- 
believe Lachmi Narain as to how he obtain- 
ed Ex. F and I accept Mr. Indu Bhusan 
Banerji's suggestion that the letter was 
obtained from Bose after the present ques- 
tion of contribution by Ram Chunder had 
started. 

Discarding then Ex. F, there is enough 
in the correspondence and statement of 
_ Ram Chunder to show that Ram Chunder 
wanted to have the sole agency at Cawnpore 
and he agreed to purchase the shares only 


because he was told that he could not be. 


appointed an agent without purchase by 
him of 500 shares. Oral testimony of what 
happened in Februarv 1921 when given in 
May 1925 is bound to be hazy and somewhat 
indefinite and We have to remember thig 
in examining the evidence of Ram Chunder 
and Lachmi Narain. Ram Chunder says 
that two gentlemen dressed in European 
costume went to him with Lachmi Narain. 
for sale of shares, Then says Ram Chun- 
der: “I told the Sahabs that I wanted 
agency and I wanted to sell sugar. The 
Sahabs said that they would give me the 
agency, The Sahabs told me that I would 
get my agency if I purchased 500 shares.” 

Further on he says “If the. Sahabs had 
not offered me the agency I would not have 
agreed to purchase any shares.” Jn cross- 
examination he said “Tle Sahabs told me 
that I could get the. agency only by pur- 
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chase of 500 shares and not otherwise.” 
This statement on oath of Ram Chunder 


is supported by the copy of his letter he | 


wrote on receipt of notice of allotment Ex. ` 


L The letter which has been marked as 
Ez 
and goes on as follows:— 

“In the meantime we would point you 
out that our application for the shares was 
on condition of your agency in Cawn] ur 


‘being given to us, but we regret that we 


have not yet been favoured with the rules 
thereof. We shall feel obliged if you will 
let us know if the Company is prepared 


to grant us the agency and send us the’ 
rules to see if they are agreeable to us. We 
can take the shares only if we are’ able to 


get the’agency.” 

It-is common ground that Ram - Chunder 
declined to pay the allotment money of 
Rs. 2 per share. Evidently. this conduct 
on his part supports his case. In reply to 
Ex. A, which does not bear any date, but 
which was probably written on the 6th of 
March 1921. the Company wrote on the Ith 
of March 1921. This is Ex. J. They said: 
“We have registered your name for the 
above agency and shall he glad to offer 
you our terms and conditions ‘regarding 
the same when we are able'to produce our 
manufacture of sugarin the market which 
will probably be in July next. Please 
write to us on the subject then.” It will be 


A acknowledges the allotment letter ` 


noticed that the Company's answer was . 


not a fair and honest answer. to Ram Chyn- 
der’s letter. Later on the Company metde 
the first cal] of Rs. 2 per share aud wrote 
the letter Ex. K, dated the Hth of August 
1921 to the Firm of Lallu Mal-Ram Chunder, 
The firm again replied on the same terms 
as before. They said among other matters 
“Will you kindly leb us know if your mill 
has commenced manufacturing sugar and 
whether you have decided finally to appoint 
us sole agents at Cawnpore for the same. 


‘Unless’ we are placed ina clear pesi- 


tion on this subject we regret we 
cannot make further remittances. The 
Company's reply (Ex. L, dated 3rd Septem- 
ber 1921) was again as evasive and non- 
committal as before. Behari & Co. pur- 
ported to offer the terms of agency but 
without entering into any details. They 
said that the Firm Lallu Mal Ram Chunder 
would have to undertake to purchase a 


certain qvantity of sngar per vear, but did 


not mention- what that quantity would he, 
Then they said. that Lallu. Mal-Ram 
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Chunder would be required to make a 
certain-deposit per maund for sugar deli- 
vered to them, but here again they did not 
mention: what the amount of deposit would 
be. tt is clear that the Company were 
avoiding. coming to any definite terms as 
to the.question of agency. 

It is clear to my mind that Mr. Simeon 
the Agent of the Sugar Oymnany agreed 
that as u condition precedent to Lallu Mal- 
Ram Chunder becoming subscribers to 500 
shares they would be appointed the sole 
agents:at’-Cawnpore for sale of sugar, This 
agreement on the part of Simeon was 
impliedly ratified by Behari & Co. by not 
disputing the correctness of the statement 
contained in Lallu Mal-Ram Chunder’s 
letter dated the 6th of March 1921 (Ex. A.) 

Now the question is what is the position 
in law of the parties. Mr. Indu Bhusan 
Banerji. argued that the appointment of 
Lallu Mal-Ram Chunder as agents of the 
Company was not a condition ‘precedent’ 
to the former's purchase of shares and he 
relied upon three cases—two English and 
one Indian. These are Motilal Chunilal v 
Thakorlal Chimanlal (1), Elkington’s case 
(2) and In re Southport and West 
Lancashire : Bunking Co., Firher’s case 
' (3). Lhave considered all the three cases 
and itappears to me that all that they 
lay down is this; where persons agreeing 
to take shares have attached to it a condi- 
tion ‘precedent’ to their purchase, the pur- 
chase is not effective and does not make 
the would-be purchaser a member of the 
Jompany till the condition is fulfilled. 
Further, where the condition attached fo 
the purchase is a subsequent condition, 
the would-be purchaser becomes a member 
although the subsequent condition be not 
fulfilled. Authorities are useful only so 
far as they lay down the law, but they are 
usually not safe guides when quéstions of 
fact are involved, In Flkington's case (2), 
it appears that Elkingion & Co applied 
for 159 shares of £ 10 each in a Company 
on the faith of an agreement with a promo- 
ter (the agreement was.suhsequentlv ratifi- 
ed) that they should pay only 30 s. per 
share in cash and the further calls should 
be set off against the goods to he supplied 
by them, Elkington & Co. paid a deposit 
of 10s pershare and the shares were allotted 

(1) 16 Ind, Cas. 696; 36 B. 557; 14 Bom. L. R, 648. 
eo ae) 2 Ch. 511; 36 L. J. Oh. 593; 16 L.W. 301; 15 

(3) (1886) 31 Ch. D. 123; 55 L. J. Ch 497; 53 L. T. 
$32; 34 W.R. 49, 335, 
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to them and then they paid the further 
sum of 20s. per share, They received the 
certificates and they were entered on the 
register No goods were ordered because 
the Company had to be wound up. ‘The 
question then arose whether Hlkington & 
Co were liable to be put on the list of 
contributaries or not. It was held that 
they were liable. Dealing with the position 
of Elkington & Co. the facts and law were 
discussed and the Lord Justices hea:ing 
the appeal differed from the Vice-Chancellor 
(who had heard the case in the first in- 
stance) as to the position of Elkington & 
Co. They pointed out that, as a matter of 
fact, Elkington & Co. had agreed to become 
members of the Company and the condi- 
tion that was attached as to purchase by 
the Company of the goods of Elkington 
& Co. was, asa matter of fact, not a con- 
dition precedent. Lord Justice Cairns says 
at page 526*: “Therefore, of the two ques- 
tions which seem tome to represent the 
two alternative views of the case, I am 
bound to answer in the affirmative the one 
which suggests that Elkington & Oo, 
intended to be share-holdeis in presenti, 
If that is so, that is enough for the present 
application.” At page 525* the same Judge 
said: “Now, I am not prepared at all to say 
that it would not have been perfectly 
competent for Elkington, on receiving the 
letter of allotment, to hav: returned it to 
the Company, and to have sali. “there is a 
complete misunderstanding in sending us 
this letter of allotment; referring to the 
correspondence that-has passed between 
your promoter and ourselves, you will find 
that, although we went through the jo1m 
of applying for shares the whole of that 
was subject to the uuderstanding, that either 
you should give us a resolutjon of the Com- 
pany that we were to be under no liability 
upon these shares, or that we should have a 
right of refusing to take shares upon which 
we were to be liable. They did nothing 
of the kind. They received the letter of 
allotment, they kept it." It is clear that 
the case was decided on a question of fact. 
So every case must be decided, mainly on 
the question of fact. 

It is rather curious that none of the 
learned Counsel for the parties ever thought 
of referring to the Indian Law on the 
question English Lawis certainly useful 
in clearing un obscure points; but it is 
after all the Indian Law that matters most, 

*Pages of (1867) 2 Ch—[Hd.] 
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Chunder signed the application for ‘shares. ` 
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It-is conceded by the parties that there 


is nothing in the Companies Act itself- 


which would differentiate the case from 
ordinary cases of contract. That being so, 
in my opinion, the law in India would be 
found in ss, 31, 51, and allied sections of the 
Contract Act. Section 31 defines a ‘“‘con- 
| tingent contract” as a contract to do or not 
to do something, if some event, collateral 
to such contract, does or does not happen. 
Section 51 lays down the rule as to perform- 
ance of reciprocal promises, in the following 
terms, “ When a contract consists of reci- 
procal promises to be simultaneously per- 
formed, no promisor need perform his pro- 
mise unless the promisee is ready and will- 
ing to perform his reciprocal promise.” 
Section 34 of the Contract Act lays down 
“Tf the future event on which a contract 
is contingent is the way in which a person 
will act at an unspecified time, the event 
shall be considered to become impossible 
when such person dees anything which 
renders it impossible that he should so 
act within any definite time, or otherwise 
than under further contingencies ” 

In the case before me the agreement was 
that Ram Chunder would become a mem- 
ber of the Company by purchase of 
shares in case he happened to be appointed 
the sole agent of the Company for sale of 
sugar at Cawnpore. Under s. 31 of the 
Contract Act such acontract would bea 
contingent contract and under s. 32 of the 
same Act the contract could not be enforc- 
ed unless and until that event happened. 
Further, where as in this case, that event 
became impossible by the Company going 
into liquidation,- under s. 33, the contract 
cannot be enforced at all. Even if we 
treat the agreements of the parties as re- 
ciprocal promises we shall see that Ram 
Chunder was under no legalliability te 
perform his part of the contract unless and 
until the Company were ready and willing 
to perform their promise, vide 8. 51 of the 
Contract Act. Under the Indian Law, there- 
fore, the Company having failed to ap- 
point Ram Chunder their sole agent, Ram 
Chunder is absolved from his liability to 
become a memberof the Company. It has 
been pointed out that at the time of the 
agreement with the Firm of Lallu Mal-Ram 
Chunder it was known to the parties that 
the Company was not, as a matter of fact, 
manufacturing any sugar and it is also com- 
mon ground that the terms of the agency 
had not yet been settled when Ram 


From. these facts it is argued: that ‘the ' 


circumstances were’ such that Lallu Mal- 
Ram Chunder knew that they could not 
at all be appointed agents. 
with this contention. 
in law to prevent the Company from 
appointing Lallu Mal-Ram Chunder their 
sole agents in Cawnpur by settling the 
terms although sugar was not being manu- 
factured at the time. Theagrement would 
have beenthat if and when sugar was 
produced in the Factory Lalu Mal-Ram 


Chunder would be the only firm which 


would sell sugar manufactured by the Com- 
pany at Cawnpur. The terms were not 


settled but there is no reason why they | 


I do not agree: 
There was nothing 


+ 


could not be settled at once and if they - 


could not be settled it was clear that the 
agreement on the part of Ram Chunder 
to take the shares would fail through at 


once. 
I hold, therefore, thatin terms of the ' 


English Law it was a condition ‘precedent” 
to Lallu Mal-Ram Chunder becoming a 
member of the Company that they should 
be appointed the sole agents of the Com- 
pany for sale of sugar at Cawnpur. In 
the language of the Indian Contract Act 
the agreement on the part of Lallu Mal- 
Ram Chunder to become a member of the 
Company was ‘contingent,’ i.e., dependent 
for its validity and enforcement on the 
condition of the Company appointing them 
their sole agents. In the events that have 
happened the Company either declined or 
failed and later made it impossible to ap- 
point Lallu Mal-Itam Chunder their sole 
agents and it would follow that Lallu Mal- 
Ram Chunder are not liable to contribute 
towards the liquidation. 

I allow the objection of Ram Chunder, 
the proprietor of Lallu Mal-Ram Chunder 
with costs. The liquidators are not to be 
blamed for having contested Ram Chunder’s 
application, for the matter was not entirely 
clear and a good deal could be fairly said 
on behalf of the liquidators. The liqui- 
dators will get their costs out of the 
estate and I assess the Counsel's feesof the 
liquidators as between Counsel and client 
at Rs. 75. 


Z. K, Objection allowed. 
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OUDH JUDICIAL COMMIS-- 
SIONER’S COURT.. 

| Seconp Crvit, APPEAL No. 186 or.1924. 
March 23, 1925. 
Present:—M:. Daniels, J. ©. 
RAGHUBAR DAYALSINGH anp 
OTHERS——PLAINTIFFS—APPELLANTS 
versus 
KANHAIYA BUX AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 
Limitation Act (IX of 1908), s. 14—Pre-emption suit 
— Plaintiff impugning correctness of price entered in 
sale-deed—Valuation of suit--Suit filed in proper 
Céourt—Return of plaint for presentation to another 
Court—Limitation, extension of. 
Where in a pre-emption suit the plaintiff alleges 


that the price entered in the sale-deed is not fixed in 


good faith, the suit would be valued according to the 
market value of the property. [p. 444, col. 1.1 
Sheodat Singh v. Bishunath Singh, 6 O.C.255 and 
Kishen Dyal v. Raja Singh, 1 Ind. Cas. 687; 12 O. C. 
31, followed. i 
Where a pre-emption suit is filed in the proper 
Court within limitation but owing to a mistake of the 
Court itself the plaint is returned to the plaintiff for 
presentation to another Court and the latter Court 
again returns the plaint for presentation to the former 
Court and. the plaint is’ finally re-presented to the 
first Court after the expiry of the period of limitation, 
the plaintiff is entitled to the benefit of the provisions 
of s. 14 of the Limitation Act and the suit must be 
treated as having been filed within limitation. [p. 
443, col. 2.) 


Second appeal against a decree of the 


District Judge, Fyzabad, dated the lst- 


and 2nd January 1924, confirming that of 
the Subordinate Judge, Sultanpur, dated 
the 25th September 1923. 
Mr. Naim Ullah, for the Appellants. | 
_Mr. H Husein, for the Respondents. 


JUDGMENT.—This is an appeal from’ 


a decree dismissing a pre-emption suit as 
barred. by limitation. The history of the 


case is remarkable, and I should hope un- 


precedented. The case - was originally filed 
on.23rd September 1923, and was numbered 
Suit No.. 111 of 1922. The price fixed in 
the .sale-deed was Rs. 3,000: The allega- 


tions. in the plaint were that: Rs, 1,000 of. 


this was fictitious, that Rs. 1,950 had been 


left with the vendee for payment of debts- 


which he had not.paid, and that only 
Rs. 50 had actually been paid to ‘the ven- 
dee,” He claimed pre-emption on payment 
of this amount of Rs. 50, though under 
s. 12 of the Oudh Laws Act, he ought, 
as: he -alleged the valuation in the sale- 
deed to be fictitious, to have claimed pre- 
emption' on the market price, which he 
asserted to be Rs. 500: The Subordinate 
Judge framed an issue as to the market- 


value.of the property, and holding that. it: 
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was under Rs. 1,000 returned the plaint 
on 17th November 1922 for presentation 
to the proper Court. These proceedings 
are not on the record which has been sub- 
mitted to this Court, but the respondent 
has produceda certified copy of the orders 
passed. The plaintiff presented’ his claim 
the same day before the Munsif. As this 


‘particular pargana was then under the juris- 


diction of the Additional Munsif it was 
returned to the plaintiff and presented the 
next day to the latter. For some reason 
which does not appear on the record it was 
again sent back by the Additional Munsif 


. on 12th March 1923 and ultimately on 3rd 


April 1923 was at the plaintiff's request, 
returned to him for presentation to the Sub- 
ordinate Judge to whom he. again present- 
ed it the same day. . 

Both parties are now agreed that on the 
allegavions in the plaint it is the Subor- 
dinate Judge who has jurisdiction to try- 
the suit In the plaint as it now stands 
the plaintiff definitely contends that he 
claims pre-emption on payment of 
Rs. 2,000. This sentence was added after 
the plaint was originally prepared as is 
obvious on an examination of the plaint 
itself. Respondent alleges that it was add- 
ed after the plaint was returned for the 
second time, and though the plaintif does 
not admit this I think it not unlikely. 
The sentence, however, only makes clear 
what is already implied in para. 4 of the 
plaint. The plaintiff only asserted that 
Rs. 1,000 out of the consideration money 
was fictitious. He asserted that Rs. 1,950 
consisted of debts, which under the terms 
of the sale-deed the vendee had to pay and 
had not paid, but he did not deny the’ 
genuineness of these debts. - 

Both the Courts, below bave dismissed 
the suit on the ground that-the plaint’ 
when: presented for the second time to the 
Subordinate Judge was beyond time and 
that the plaintiff is not entitled to the benefit 
of s. 14 of the Limitation Act. The order 
of the learned District Judge is based on 
an extraordinary mistake as to the facts of 
the case. The learned District Judge says 
that the plaintiff stated the market-value 
of the property to be Rs. 50 only, and this 
was such an obvious under-valuation that 
it could not possibly -have been made in 
good faith. The value which the plaintiff 
had actually. put on the property in para. 
5 of his plaint was not. Rs. 50 but Rs. 500. 
This ‘mistake. -cuts away the entirè basis of 
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the learned District Judge's reasoning. On 
the admissions of the parties themselves 
the plaint was rightly presented hefore the 
Subordinate Judge in the first instance 
and ought never to have been returned by 
him. Owing to this mistake of the Court 
itself the plaintiff has been driven from 
Court to Court for a period of between six 
to seven months, and when he does finally 
get his case back into the right Court, 
that Court proceeds to dismiss it on the 
ground of limitation. This is on the 
assumption made by the parties and accept- 
“ed by the Subordinate Judge that the suit 
should be valued on the amount which 
the plaintiff admitted to be the true sale 
consideration. .In view of the ruling in 
Sheo Dat Singh v. Bishunath Singh (1) 
which was accepted as good lawin Kishen 
Dyal v. Raja Singh (2), I am disposed 
to think that the suit should have been 
valued according to the market-value of 
the property. In any case, however, I now 
direct that the suit be tried by the Sub- 
.ordinate Judge. 

The decrees of the Courts below are erro- 
neous and must be set aside. There is no 
ground for imputing to the plaintiff either 
bad faith or want of due diligence. I allow 
the appeal and setting aside the decrees of 
the Courts below return the case to the 
learned Subordinate Judge for disposal on 
the merits. 

Costs will abide the result. I may add 
that the records have been sent up to this 
Court ina very incomplete form. The re- 
cord containing the preliminary issue 
framed by the Subordinate Judge is not 
here. The District Judge will please report 
after enquiries why these proceedings have 
been kept onaseparate file and why they 
were not sent up with the records in 
appeal. e 
Z. K. Appeal allowed. 
(1) 6 O. C. 255. 

(2) 1 Ind. Cas. 687; 12 O. C. 31. 





ALLAHABAD HIGH COURT. 
Ssconp CIVIL APPEAL No. 1323 or 1924. 
May 22, 1925. 
Present:—Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lal. 
Srimati JAGAMAYA DASI—PLAINTIFF— 

; APPELLANT 
Versus 
Musammat TULSA AND OTHRRS— 
DEFENDANTS— RESPONDENTS. i 
Limitation Act (IX of 1908), Sch. I, Art. 10— Sale 


JAGAMAYA DASI V, TULSA. 


[89 I. 0, 1925] 


of house—Pre-emption, suit for——Limitation, commence” 

ment of—Transfer of Property Act (IV of 1882), s. 

40—Lease containing covenant for pre-emption— 

Transferee taking with notice of covenant, whether 

bound. - : 

Where land is leased for building purposes and 
the lease contains a covenant giving the leseor a 
right of pre-emption in case of a sale of the buildings 
erected on the land, the right of pre-emption can be 
enforced against a purchaser of the buildings who 
takes with notice of the covenant contained in the 
lease. [p. 445, col. 1.] , 

Gopi Ram v. Joet Ram, 82 Ind. Cas. 646; 21 A. L. 
A 430; 45 A. 478; (1923) A. I. R. (AJ) 514, referred 
o. 

Basdeo Rai v. Jhagru Rai, 83 Ind. Cas. 390; 22 A. 
L. J. 265; 46 A 333: (1924) A. I. R. (A.) 400; L. R.5 A. 
161 Civ. and Mohammad Jan v. Fazluddin, 85 Ind. 
Cas 482; 22 A. L. J. 400; 46 A. 514; (1924) A. L R. (AJ 
657; L. R. 5 A. 761 Civ., followed. 

Where the subject of a sale by its nature admits of 
physical possession, the ability or the inability of the 
vendor to place the vendes in actual possession of the 
property sold is not material for the purpose of apply- 
ing Art. 10 of Sch. I to the Limitation Act to a suit for 
pre-emption of the property. [p. 445, col. 2.] 

In such a case limitation does not begin to run till 
possession is actually delivered tothe vendee. The 
transfer of physical possession may take place at the 
time of the sale or at some time later. But ifthe pro- 
perty admits of physical possession, limitation does 
hia till physical possession is actually taken. 
ibid. 

A house is capable of being physically possessed 
within the meaning of Art. 10 of Sch. I to the Limita- 
tion Act. [ibid.] 

Second appeal from a decree of the 
Judge, Small Cause Court, exercising the 
powers of a Subordinate Judge, Allah- 
abad, dated the 21st of July 1924. 

_ Mr. P. L. Banerji, for the Appellant. 
Mr. Gulzari Lal, for the Respondents. 
JUDGMENT.—The plaintiff is the 

widow of Babu Amrit Lal Kundoo. On the 
22nd February 1891. Buddhu took a lease 
of a plot of land measuring 3 biswas from 
Amrit Lal Kurdoo for building a house 
on an agreement to pay a ground rent of 
Rs. 1-8 per year. The lease provided that 
in case the lessee transferred the materials 
of the house built by him on the said 
land. the lessor shall have a preferential 
right of purchasing them for “a proper price” 
and that the transfer to any other person 
shall be valid only in case the lessor refused 
to take it. 

On the 7th June 1921 the defendants 
Nos. 2 and 3 who are the legal representa- 
tives of Buddhu, one of the original lessees, 
sold one of the houses built on the land 
aforesaid to Musammat Tulsa for Rs, 150, 
The house was at that time in the occu- 
pation of a tenant Musammat Sundar. 
Musammat Tulsasent a notice to Musam- 
mat Sundar to vacate the house which she 
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did on the 13th June 1921, but before 
Musammat Tulsa could take possession of 
it, Mangru, the son of Buddhu, the original 
lessee, took possession of the house. A 
suit was then filed by Musammat Tulsa 
“ for his ejectment; and she got a decree in 
execution of which she obtained possession 
on the 18th July 1922. 


The present suit was filed by the plaintiff 
for pre-emption of the said house on the 
2nd July 1923. She relied on the covenant 
for pre-emption or option of purchrse con- 
tained in the instrument of lease and one 
of the questions raised in the suit was 
whether the claim was within time. There 
were other pleas raised in the case, the 
findings of the Court of first instance on 
which werein favour of the plaintiff. The suit 


was, however, dismissed by that Court on: 


the ground that the claim was not within 
time, inasmuch as it was brought after the 
lapse of a year from the date of the regis- 
tration of the sale-deed. The view taken 
by the lower Appellate Court was that as 
the house did admit of physical possession, 
the suit was within time from the date on 
which Musammat Tulsa obtained possession; 
but it nevertheless proceeded to dismiss 
the claim because in its opinion the cove- 
nant for giving the lessor an option of 
purchase was notenforceable against the 
vendee. In support of the latter proposi- 
tion it relied on the decision in Gopi Ram 
v. Jeot Ram (1). The finding of the lower, 
Appellate Court was that the vendee had 
coustructive notice of the covenant of pre- 
emption embodied in the registered in- 
| strument of lease; and that being the case 
s. 40 of the Transfer of Property Act 
applied; and as held in Basdeo Rai v. 
Jhagru Rai (2) and Mohammad Jan v. 
Fazluddin (3), the covenant was enforceable 
against the vendee. Article 10 of the Indian 
Limitation Act (IX of 1908) provides a 
period of limitation of one year for a suit 
to enforce a right of pre-emption whether 
founded on custom or contract from the 
date when the purchaser takes physical 
possession of the whole property sold or 
where the subject of the sale does not 
admit of physical possession when the 
instrument of sale is registered. The latter 


(1) 82 Ind. Cas. 646; 21 A. L. J. 430; 45 A. 478; (1923) 
ALR (ADSI | 

(2) 83 Ind. Cas, 390; 22 A. L. J. 265; 46 A. 333; (1924) 
A. L R. (à) 400; L. R. 5 A. 162 Giv. 
* (8) 85 Ind. Cas. 482; 22 A, L, J. 400; 46 A, 514; (1924) 
ALR, (A) 657; L, R. 5 A, 761 Oiv. 
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clause has reference to the nature of the 
property which forms the subject of the 
sale; foras held in Chandan Singh v. Chundt 
Prasad (4), if the subject of the sale by its 
nature admits of physical possession the 
ability or inability of the vendor to place 
the vendee in actual possession of the 
property sold is not material and limitation 
does not begin till the possession: is de- 
livered. In Batul Begam v. Mansur Alt 
Khan (5), it was held by this Court that 
ashare in an undivided zemindari mahal 
was not susceptible of physical possession 
within the meaning of Art. 10 of the Indian 
Limitation Act, and constructive possession 
for example by the receipt of rent from 
tenants was not physical possession within 
the meaning of that Article.’ That decision 
was upheld by their Lordships of the 
Privy Council in Batul Begam v. Mansur 
Ali Khan (6). Their Lordships there 
pointed out that the corresponding Article 
in Act XIV of 1859 provided a period of 
limitation of one year from the date of 
“possession” which was altered in 1s71 to 
“actual possession” and that in 1877 the 
word “physical” was deliberately substitut- 
ed for “actual” for a restrictive purpose. 
They observed that “actual possession,” as 
applicable to an undivided share in a mahal 
was not possible and that the words “phy- - 
sical possession” could only be deemed to 
imply personal and immediate possession, 
regard being had to the form in which 
the property may exist at the time of the 
sale. It can hardly be disputed that a 
house or a shop is capable of physical 
possession. Article 10 provides that in the 
case of such property, that is property 
capable of physical possession the limitation 
is computed from the date when the pur- 
chaser takes under the sale sought to be 
impeached physical possessien of that pro- 
petty. The transfer of physical possession 
may take place at the time of the sale or 
at some time later; but if the property 
admits of physical possession the limitation 
does not start till the physical possession 
ig actually taken. The question is not 
free from difficulty; but on a careful con- 
sideration of the two clauses as a whole we 
are inclined to think that the rule appli- 
cable to property such as on undivided share 


(4) A.W. N. (1883) 227. 
© 20 A. 315; A. W. N. (1898) 61; 9 Ind. Dec. (x. a) 
562. 


(6) 24 A. 17; 281. A. 248; 50. W, N. 888; 3 Bom. J, 
R. 707; 8 Sar. P. O, J. 133 (P. O). 


l eae the suit will stand dismissed and 
_ the 
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„in a mahal which is not by its nature. 


capable of physical possession cannot be 
applied to houses and shops over which 


. physical possession is always possible and 


practicable. The vendee here attempted 
to take physical possession but found that . 
the house was occupied by a trespasser 


whom she was unable to eject till the 18th 
July 1922. From that date the suit was 


within time, 

The appeal is, therefore, allowed and the 
claim of thé plaintiff decreed subject to 
the payment of Rs. 150 into the Court 
of first instance within three months from 
this date. In case of pay:nent the plaintiff 
shall get her costs here and below from 
the defendant including fees in this Court 
on the higher scale. In case of non- 


defendant-vendee will get her costs 
from the plaintiff in all Courts including 


, fees.in this Court on the higher scale. 


Z. K. Appeal allowed. 


NAGPURJUDICIAL COMMIS- 
SIONER’S COURT, . 
Civin Reviston No. 44-B or 1924. 
April 18, 1925. 
Present:—Mr. Findlay, A. J. C., and 
Mr. Wadegaonkar, A. J. C. 
Messrs, BRUEL AND Co., BOMBAY 
: — APPLICANTS 


VETSUS 
KESHEORAO AND OTHERS——PLAINTIFES— 


| NON-APPLICANTS, š 
Civil Procedure Code ‘(Act V of 1908), O.I, r. 10 


_ O.XXIT, r. 10-—Transfer of Property Act dv of 


1882), s. 91—Morigage suit—Aitachment of mortgaged 
property—Attaching creditor, whether entitled to re- 
deem—Right of attaching creditor to be impleaded as 
party to mortgage suit. bi 

‘An attachment creates no lien or title in favour of 
the attaching creditor but simply prevents alienation 
of the property attached. [p. 447, col. 1.] 

Moti Lal v. Karrabuldin, 25 0.179; 241. A. 170; 1 
CO. W. N. 639; 7 Sar. P. C. J. 222: 13 Ind. Dec. (x. s.) 
121 (P. C.) and Kristnasawmy Mudaliar v. Oficial 
Assignee of Madras, 26 M. 673, followed. ; 

Consequently an attaching creditor has no right 
under O. XXII, r. 10, C. P. ©., to be joined asa party 
Ari ENS suit relating to the property attached. 
LA. 4 

Under s.91 of the Transfer of Property Act an 
attaching creditor has aright to redeem a mortgage 
relating to the attached property and he has a right to 
be joined as a dofendant to-a suit to enforce a mort- 
gage of the attached property for the purpose of re- 
deeming the.mortgage sued upon. [ibid] 


(89.10.1995) 


Revision - against an order of the 
Second Additional District Judge, Akola,. 
dated the 28th January 1924, in ©.8. No. 
18 of 1923: l 

Mr. G. G. Hatwalne, for the Applicants.. 

Messrs. M. Gupta, M. B. Kinkhede, R: B., 
M. R. Indurkar and M. B. Niyogi, for the 
Non-Applicants. 7 ; 

ORDER.—0n 31st August 1923, the sons 
of the late Gopal Rao Butiof Nagpur in- 
stituted a suit in the Court of the Second 
Additional District Judge, Akola, (Suit 
No. 18 of 1923) against the Directors of the 
Berar Oil Works Company Limited and 
cerfain other persons for Rs. 6,56,171-5-9 
with future interest. They asked for a 
decree for recovery of this sum by sale of the 
property pledged with their father under 


KESHHORAO. - 


- an agreement dated the 13th May ‘1920 


by the Directors of the Berar Oil Works 
Company and further prayed that if the 
sale-proceeds of the pledged property 
were found insufficient to satisfy their 
debt, the balance should be realised by 
sale of the property equitably mortgaged 
with their father by the deposit of certain 
title-deeds under an equitable mortgage 
executed on the same date (13th May 1920), 
This was eventually compromised between 
the parties who on 18th January 1924 filed a 
petition embodying the terms of the com- 
promise and requested the Court to ‘pass 
a decree in accordance therewith, Ac- 
cordingly, a decree was passed on 28th Jan- 
uary 1924 in terms of the said compromise. 

It appears that a few days before the 
above decree was.passed 7. e., on 22nd Jan- 
uary 1924 the present petitioner made an 
application to the Court below requesting 
the said Court to join him as a defend- 
ant in the suif on the ground that he 
was an attaching creditor of the Berar 
Oil Works Company Limited, having attach- 
eds, the entire immoveable property of 
that Company on 13th December 1923 in 
execution of his decree obtained against 
the said Company from the Bombay’ High 
Court. In his application, he alleged that 
the compromise entered into between the 
parties to the suit was against law 
and equity and could not be upheld 
as it did ‘not seem to have been properly 


-sanctioned by proper persons:on: behalf of 


the Company.’ He further alleged that he 
wanted to contest the legality of the equi- 
table mortgage on the basis of which 
plaintifis had instituted their suit. On 


-28th January 1924 he made a fresh appli- 


n 
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cation in which he mentioned an additional 
“ground for being impleaded as a defendant. 
His application was, however, rejected by 
the Court below which passed a decree in 
terms of the compromise referred to above. 
- He has now come up in revision and he 


» requests this. Court to set aside the order ` 


. of the lower Court rejecting his application 
and to direct that he be joined as a defend- 
ant in the suit. 

It is urged on behalf of the petitioner 
‘that as interest was created in his favour 
. in'the property which was the subject- 


.. matter of the suit during the pendency of 


. the suit by reason of the attachment of 
.. that property ‘effected at his instance on 
13th December 1923, and he was entitled 
. 40.be.impleaded as defendant in the suit 
under O. XXII, r. 10 of the ©. P.C. We 
. are‘of opinion that this contention is un- 
1 sound, It has ‘been held over and over 
. again that. attachment creates: no lien or 
.. title but simply prevents alienation: ‘Moti 
: Lalv. Karrabuldin (1) and Krishnasawmy 
-Mudaliar v. Official Assignee of Madras 
(2), Consequently, O. XXII, r. 10, C. P. C., 
- has. no application in the present case. - 
©- Tt is next urged that the petitioner 
“should, in any case, have been added as a 
: defendant under O. I, r. 10, ©. P. C., as he 
. being an attaching creditor had a right to 
redeem plaintiffs’ mortgage. Several 
„authorities have been cited in, support of 
` this. contention. We do not propose to 
discuss‘ these authorities as it is, in our 
opinion, clear that under s. 91 ofthe Trans- 
fer of Property Act an attaching creditor 
“has aright to redeem, But the petitioner 
. did. not wish-to be added as defendant so 
that he may have an opportunity to re- 
-deem plaintiffs’ .mortgage...His sole object 


in asking the Court to add him as a de- 


„fendant was to challenge the compromise 
„arrived -at.between the parties to the suit 
and also the mortgage in favour of the 
plaintiffs -on the ground that it was not. a 
:: valid mortgage. Under these cixcumstances, 
we are of opinion thatthe Court below 
exercised its. discretion properly in reject- 
„ing bis application. No-case-for-interfer- 
ence in revision has been made out and we 
_ accordingly reject the petition with costs. 
Pleader’s fee Rs. 50 | 
Z. K. Petition rejected. 
(1) 25 O. 179; 24 I, A. 170; 1 ©. W. N. 639; 7 Sar. P. 


C. J. 222; 13 Ind. Dec. (N. s.) 121 (P. O5). 
(2) 26 M, 673. ; 
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RANGOON HIGH. COURT, : 
Seconp Crvin APPEAL No. 523 or 1923. ` 
January 25, 1925. 
Present:—Mr. Justice Heald and 
Mr. Justice Chari. 
MA KYAW AND ANOTHER—ÅPPELLANTS ` 
versus 
MAUNG PO MYIT AND anoTHER— 
: RESPONDENTS. 
Buddhist Law, Burmese—Succession—Mother's half 
sister, whether excludes father's cousin. 
Under Burmese Buddhist Law a maternal grand- 
mother’s daughter from a husband other than the 


maternal grandfather excludes a paternal grandfather's 
fp. 448, col. 2) 


Second appeal against a decree of the 
District Judge, Prome, in Civil Appeal 
No. 62 of 1923. 

Mr. N. C. Sen, for the Appellants. 

Mr. Robertson, for the Respondents. 


_SUDGMENT.—This appeal deals with 
rival claims to the estate of Ma Hla Yin 
who died’ unmarried, the rival claimants 
being Ma Kyaw and Ma Ngwe Nyun (now 
represented by her daughter Ma Mya Sein) 
on the one side and Ma Hnaw Za on the 
other. 

Ma Kyaw and Ma Ngwe Ngun were 
children of Ma Hla Yin’s maternal grand- 
mother by a second husband who was not 
the father of Ma Hla Yin’s mother, that 
is to say, they were half sisters of Ma Hla 
Yin's mother, while Ma Hnaw Za is a 
cousin of Ma Hla Yin’s paternal grand- 


It is to be noted that in her written state- 
ment Ma Hnaw Za did not expressly claim 
to inherit Ma Hla Yin’s estate on the ground 
of relationship and the learned Judge in 
the Trial Court said that it was not disputed 
that Ma Kyaw and Ma Ngwe Nyun would 
be the nearest natural heirs if the claim of 
one Ma Hla Tin who alleged that she was 
Ma Hla Yin’s sister by adoption was not 

roved. Ma Hnaw Za's claim as embodied 
in her written statement was rather that 
she was entitled to the inheritance because 
she had supported Ma Hla Yin after her 
father’s death, had tended her during her 
illness, and had buried herwhen she died,and 
that Ma Kyaw and Ma Ngwe Nyun had done 
noneof these things, but on the contrary had 
neglected the ordinary duties of kindred and 
affection. Ma Hla Tin's claim, as adoptive 
sister of Ma Hla Yin, has been finally re- 
jected, and so has been Ma Hnaw Za’s claim 


-that Ma Kyaw and Ma Ngwe Nyun had by 


neglect deprived themselves of the right to 


inherit, but Ma. Hnaw Za seems to have 


4 
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been allowed to raise a new claim that she 
was entitled to inherit on the ground of re- 
Jationship. 

The lower Appellate Court has found that 
the claims of the parties on the score of 
relationship are equally divided, since al- 
though Ma Kyaw and Ma Ngwe Nyun were 
nearer in relationship they were only half- 
sisters of Ma Hla Yin’s mother, while Ma 
Hnaw Za was a full cousin of Ma Hla Yin’s 
father. It accordingly gave each of them 
half the estate. 

Both sides appeal, each of them claiming 
the whole estate. 

Tne case resolves itself into the question, 
who are to be preferred, the mother’s half- 
sister's or father’s cousin. 

It isa fundamental principle of Burmese 
Buddhist Law that inheritance shall not 
ascend if it can possibly descend, -and it is 
a logical corollary of that rule that inherit- 
ance must not ascend more than is neces- 
sary. An instance of this is to be found in 
the rule that brothers and sisters exclude 
grandparents. 

It is clear, therefore, that unless there is 
a rule which excludes half-brothers or half- 
sisters from the category of brothers and 
sisters, Ma Kyaw and Ma Ngwe Nyun were 
entitled to succeed to Ma Hla Yin's estate 
in preference to Ma Hnaw Za, since as 
sisters of Ma Hla Yin’s mother they would 
exclude not only their own mother, that is 
Ma Hla Yin’s maternal grandmother, but 
also Ma Hla Yin’s paternal grandfather, 
through whose sister Ma Hnaw Za now 
claims. 

We have not been referred to any such 
rule of exclusionin the Burmese Buddhist 
Law books and we know ofnone. It is true 
that ina case of Taung Mro v. Aung Nyun(t) 
which was not officially reported, a Single 
Judge of the slate Chief Court remarked 
that, in his opinion, “full blood relations e&- 
clude half-blood relation,’ but the rule 
against the ascent of inheritance might 
have warranted the learned Judge's de- 
cision in that particular case, and in the 
case of Ma Gyi v. Ma Khin Saw (2), 
where the rival claimants were on the one 
side a half brother and a half-sister and 
on the other a natural grandmother of 
the owner of the estate and the mater- 
nal grandmother relied on that unre- 
ported case,a Bench of the Chief Court 

(1) 58 Ind. Cas. 483; 12 Bur. L. T. 103 


03. 
(2) 72 Ind. Cas. 4; 11 L. B. R. 460; 1 Bur, L. J. 263; 
(1928) A. I. R. (R.) 124, 
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held that the ‘half-brother and ‘half-sister 
excluded the maternal grandmother and 
quoted with approval a dictum in the case 
of Le Maung v. Ma Kwe (8) to the effect 
that in awase where there are half-brothers 
or half-sisters or both and no full . brothers 
or sisters, the half-brothers or half-sisters 
exclude the parent of the owner of the - 
estate. ; 

In these circumstances we see no reason 
to believe that Ma Kyaw and Ma Ngwe 
Nyun ought not to be regarded as sisters 
of Ma Hla Yin's mother, and we hold that 
as such sisters they exclude Ma Hnaw Za, 
who is daughter of sister of Ma Hla Yin's 
grandfather. 

There is no dispute as to the properties 
of which the estate consists except the cash. 
The Trial Court accepted the defence that 
the cash belonging to the estate amounted 
to Rs. 221-6-Uand that finding has not been 
questioned in this Court. The lower Courts 
have also accepted Ma Hnaw Za’s valuation 
of the moveable properties of which the 
estate consists, and,as no objection has been 
taken in this Court, we see no reason to in- 
terfere. So far as the immoveable property . 
is concerned, it was unnecessary .to specify 
its value in the decree, which should have 
directed its delivery to Ma Kyaw and Ma 
Mya Sein. 

Ma Kyaw and Ma Mya Sein will havea 
decree for Rs. 281-6-0 and for possession of 
the moveable property specified in the 
Schedule attached to the plaint, or for its 
value as shown in the Schedule filed at page - 
19 of the record against Ma Hna Za and her 
husband, Po Myit. They will also havea 
decree for possession of the land and house 
described in the Schedule attached to the 
plaint. 

Ma Hnaw Za and Pa Myit will pay the 
costs of Ma Kyaw and Ma Mya Sein through- 
out. We make no order for the costs of 
Ma Hla Yin and the legal representative of 
the third defendant, Maung Gauk, who are 
not parties to the appeal. 

Appeal allowed. 


Z. K. 
me 56 Ind. Cas. 681; 10 L. B. R. 107; 13 Bur. L. 
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LARORE HIGH COURT 
CRImINAL APPEAL No 656 oF 1923, 
November 6, 1923. 
Present:—Justice Sir Henry Scott-Smith, 

Kr., and Mr. Justice Fforde. 
ACHPAL—Accusep—APPELLANT 
versus 
EMPEROR—-RESPONDENT. 

Criminal Procedure Code (Act V-of 1898), ss. 238, 
239—Penal Code (Act XLV of 1860), ss. 395, 412--- 
Dacoity—Dishonestly receiving stolen property —J oint 
trial, legality of—Charge of dacoity —Conviction under 
s. 412, legality of. 

Nons of the particulars which go to make up the 
offence of dacoity constitute by themselves the offence 
of dishonestly receiving stolea property. The offence 
of dishonestly receiving stolen property cannot, there- 
fore, bs considered a minor one as compared with that 
of a dacoity or of house-breaking by night. A person 
who has ben charged with the offence of dacoity cannot 
coasequently ba convicted of an offence under s. 412 of 
the Penal Code. [p. 450, col. 2.] 

Tha offenes under s.412 ofthe Penal Code is a 
totally different offence from that of dacoity committed 
at a diferent time and not in the course of the same 
tran3iction within the meaning of s. 239 of the Cr. P. 
O. Therefore, a psrsoa cannot be tried ia respect of 
an of2ac2 under s. 412 of the Penal Code jointly with 
other parsons who are charged with the offence of 
dacrity committed at adifferent time and not in the 
cours2 of tas same transaction, |p. £50, coll.) | 

Appeal from an order of the Sessions 
Judge, Ambala, dated the 24th April 1923. 

Mr. B. 1. Cooper, for the Appellant. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 


JUDGMENT.—This is an appeal from 
the order of the Sessions Judge of Ambala 
convicting Achpal of the offence of dacoity 
with murder under s. 396, Indian Penal 
Code, and sentencing him to transporta- 
tion for life. At the same trial Idu also 
was convicted under the same section and 
sentenced to ten years’ rigorous imprison- 
ment while Kapura who was charged under 
ss. 396/109, Indian Penal Code, and tried 
along with others was convicted and sent- 
enced under s. 412, Indian Penal Cods, to 
five years’ rigorous imprisonment. Idu and 
Kapura were also sentenced to a fine of 
Rs. 300 each, other persons who were 
jointly tried with these three were acquitted 
by the learned Sessions Judge on the ground 
that the evidence of the two approvers was 
not corroborated in material particulars as 
regards them, Achpal’s appeal has been 
argued by Mr. Cooper, Advocate, and 
Kapura’s by Mr. Gullu Ram. [du’s appeal 
was filed by Counsel but he was unrepre- 
sented at the hearing. 

The facts of the case including the evi- 
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dence of the two approvers have been fully 
set forth in the judgment of the Court 
below and we need not repeat them. It is 
not denied that the dacoity in which the 
two murders were committed took place in 
the house of Asa Ramin village Sabepur 
on the night between 30th June 1922 
and Ist July 1922. it has also not been 
denied before us that the two appro- 


. vers, P. W. Nos. 5 and 9 Nawab and Saini, 


themselves took partin the dacoity, but it 
has been urged by Mr. Cooper that their 
evidence so far as his clientis concerned 
has not been sufficiently corroborated to 
warrent a conviction. In our opinion 
there is ample corroboration of the evidence 
of the approvers as against Achpal. It is 
in evidence that one of the dacoits was 
wounded by a spear thrust delivered by Asa 
Ram at the time of the dacoity. Seven days 
afterwards Achpal was medically examined 
and was found to have a wound in the 
shoulder which could have been caused by 
aspear. His explanation that it was caused 
by a bullock’s horn has been. disproved by 
the medigal evidence. The presence of this 
injury on his person is in itself, in our 
opinion, a sufficient corroboration of the 
evidence of theapprovers. Butin addition 
to this three articles of jewellery anda chuni 
(Ex. P. 4) were produced by him during 
the Police investigation. They have been 
fully identified by Asa Ram and his 
female relations as belonging to them as part 
of the property stolen by the dacoits. ‘The 
witnesses whoidentitied these articles were 
not cross-examined as tothe question of in- 
dentity and there isno evidence of rebuttal. 
Achpal did not claim them to be his property 
and we dismiss his appeal. . 

As regards Idu, five articles of jewellery 
(Ex. P. 9 (1), P. 9 (2}, P. 10, P. 11 and P, 13) 
are said to have been produced by him or 
at his instance, Hxhibits*P, 9(1) and P. (2) 
were found in possession of Musammat 
Santi, P. W. No. 24 who states that the 
wife of Idu pawned them to her but did so 
some six months prior to the dacvity. 
There is no evidence to show that these ' 
articles caine into the ‘possession of Iuu’s 
wife subsequent to the dacoity. Musammat 
Santi may have falsely stated that they 
were pawned to her prior to the dacoity but 
there is no rebuttal of her statement and 
we cannot read into her evidence what 
she had notsaid. As regards the earrings 
Ex. P. 10, they also are said to have been 
produced by Musammat Santi, but she 
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_ pleaded ignorance-in regard to them and 

there is no evidence that they were ever in 
her possession or that of Idu's wife. - 


As regards P. 11 and P. 13 it is admitted 
that they were produced from the house of 
Idu and at his instance, but Idu and his 
wife claimed them as their own property, 
Lal Singh Lambardar stated that when the 
pariband, Ex. P 11 was first produced 
‘during the investigation. Asa Ram failed to. 
identify it, but this statement is contra- 
dicted by other evidence which we see no 
- reason to reject. Asa Ram and his female 
_ relations have given clear evidence of identi- 

fication of these articles. It is anundoubted 
fact that Indian women can identify their 
own articles of jewellery even if they areofa 
common pattern and we see no reason to 
reject the evidence of identification which 
has been produced in present case. More- 
over the two approvers have given clear 
evidence against Idu and there is nothing 
on the record to show that thev had any 
reason to name him falsely. We consider 
thathis conviction is justitied by evidence 
and dismiss his appeal. . ee 


Kapura, as already stated, was tried along 
with nis co-accused for abetment of dacoity. 
He could so be tried along with them but, 
in our opinion,. it was illegal to convict 
him of an effence under s. 412, Indian 
Penal Code, which is a totally ‘different 
‘offence trom that of dacoity committed ata 
‘ditferent time and not in the course of the 
‘gaine transaction within the meaning of 
s. 239, Ur. P. ©. It is quite clear that 
Kapura could not have been tried upona 
charge under s: 412, Indian Penal Code, 
joinuy with others‘who were being tried 
for, tne offence. of dacoity under s. 396, his 
offence being quite distinct and committed 
on a diderent occasion. But the learned 
‘Sessions Judge .wasoť opinion that he was 
justitied in convicting him under s. 412, 
having regard to 8. 238, Or. P. O. This 


‘latter section lays down that when a person . 
‘is charged with an offence consisting of 


several particulars a combination of some 


only of waca constitute a complete minor - 


oiteuce, and such combination is proved, 
“but the A h i 
“proved, he may be convicted of the minor 
oifence, although he is not charged with it, 
"Tne learned Sessions Judge says “dacoity 
js a composite offence,” and the dishonest 
retention of property stolen in the commis- 


sion of a dacoity would, I hald, be included 


rames 
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‘offence of dishonestly receiving 


. s. 412, Indian Penal Code. 


remaining particulars are not, 


{sit 0.1928] ` 


in thé more comprehensive charge of 


-dacoity or abetmént’ of dacoity.’ 


Here we are unable to-agree with the: 
learned Sessions Judge. None_ of the 
particulars which go to make up the offence 
of dacoity constitute by themselves the 
stolen 
property. Some instances of what is a 
minor, offence within the meaning of this 


section are as follows :—The offence under 
“8.365, Indian Penal Code, is a minor offence 


aS compared with that under s. 366; the 
offence of causing grievous hurt or of 
causing hurt under s. 325 or 323, Indian 
Penal Code, is a minor offence as compared 
with the offence of murder or culpable 
homicide. But we are quite unable to see 
how the offence of receiving stolen property 


-can be considered a minor one as compared 


with that of dacoity or of house-breaking 


by night. We, therefore, accept the appeal 
of Kapura-and set aside his conviction and 
sentence, : 


It remains to consider whether Kapura 
should be re-tried for an offence under 
The approvers 
have stated that he was not one of the 
dacoits but that Sharfu, who is said to have 
been absconding and the leader of the gang, 
said that he should have a share of the 


_stolen property because he had organised 


the gang. This statement of Sharfu made 
to the approvers has been admitted as 
evidence against 'Kapura` by. the Court 
below butit was obviously inadmissible in 
evidence, . The only. evidence against 
him is that. of Joti P. W; No. 33 a boy of 20 
anda shopkeeper of- Jagadhari, who pro- 
duced two ornaments, amendhi and a kanda 
(Exs. P. 15 and P. 16) value at Rs, 20 and ` 
Rs, 2-8 respectively, which he said Kapura 


-had sold to hini about a month after the 


dacoity. Joti’s evidence is not corroborated 
by anyentry in any book or by any other 
evidence whatsoever. It is- simply his 
words against Kapura, even ifit be assuimed 
that the property be ‘stolen property. It 
_was found in the possession of Joti-and itis 
quite possible that he accused Kapura in 
‘order to'save his cwn’ skin: The case is, 
therefore, a weak one against Kapura and 
considering ‘thelong time he has been in 
custody and in- Jail, we do not think he 
should be re-tried. We, therefore, direct 
that he be released from custody, 

2K, Order accordingly, 


te I. ©. 1925) 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Rererence No. 57 or 1925. 
April 2, 1925. 
Present:—Mr. Kennedy, J. C., and 
Dr. DeSouza, A. J. C. 
EMPEROR—PROSECUTOR 
versus 3 
DODO—ACCUSED. 
„Criminal Procedure Code (Act V of 1898), s. 849— 


Case forwarded to superior Magistrate—Procedur e— 
De novo trial, whether necessary. 

When two persons are jointly tried before a Magis- 
trate who being of opinion thathe cannot pass a 
sentence sufficiently severe against one of them for- 
‘wards the case to a Superior Magistrate under s. 319 
of the Cr. P. O., it is desirable that both the accused 
should be for warded, though the Superior Magistrate 
would bs competent to try only one of the accused who 
is actually sent up before hin. 

Where a case is forwarded to a Superior Magistrate 
under s. 349 (2) of the Or. P. C. the Magistrate is not 
bound to hold a trial de novo. 


Reference by the Additional Sessions 
Judge, Hyderabad (Sind). 

Mr. T.G. ELlphinston, Public Prosecutor, 
for the Crown. 


JU DGMENT.—This is a Reference by 
the Additional Sessions Judge of Hyder- 
abad under the following circumstances, 

Three accused persons were tried before 
the Bench Magistrate Second Class of Tando 
Mahomed Khan. They were tried for 
offences under ss. 379 and 411, 
Penal Code. The Bench held the offences 
proved- against two of the accused persons, 
‘Dodo and Bachayo, and not against the 
third,- Accordingly the Bench Magistrates 
convicted Dodo and sentenced him to suffer 
rigorous -imprisonment for six months and 
holding that they could not adequately 
punish. Bachayo in view of his previous 
convictions, forwarded him to the Sub- 
Divisional Magistrate under s. 349, Cr. P. C. 
. The learned Sub-Divisional Magistrate 
without hearing any fresh evidence held 
upon the evidence recorded by the Bench 
Court. that the accused was guilty and 
sentenced him to 12 months’ rigorous im- 
prisonment in view of the previous con- 
yictions against him. 

The learned Additional Sessions Judge 
before whom the appeal came up for hear- 
ing was of the opinion that the procedure 
adopted by the Sub-Divisional Magistrate 
was wrong for two reasons. First that the 
Bench Court under s. 349 cl. (1) (a) should. 
have forwarded both the accused held 
guilty to the Sub-Divisional Magistrate and: 


NARAIN DAS v. HMBEROR, 
. secondly that the Sub- Divisional Magistrate 


‘Magistrate, 
-of saying that the Sub-Divisional Magis- 
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should have heard the case de novo. 

It seems to us that the learned Additional 
Sessions Judge was right in thinking that 
the Bench Magistrate should have forwarded 
both the accused to the Sub-Divisional 
But we do not go to the length 


trate had no jurisdiction to try the accused 
who was actually sent up before him. 

As, regards the second ground we are- 
distinctly of opinion that the - learned 
Additional Sessions Judge has - misread 
s. 350, cl. (2) as amended. Unders. 349, cl. (2) 


. the Magistrate is not bound to hold a trial 


de novo and the recent amendment to s. 350, 
cl. (2) only makes the position clearer. 

On these grounds of erroneous procedure - 
the learned Additional Sessions Judge re- | 
versed the conviction and sentence passed 
against Bachayo and directed that the Sub- 
‘Divisional Magistrate should proceed with 
the case according to law in the light of 
his remarks. At the same time, being of 
opinion that Dodo should be tried in the” 
same trial with Bachayo, he has released 
him on bail and has submitted his case 
to us. 

Weare of the opinion that in view of 
the order made by the learned Additional 
Sessions Judge directing re-trial of-the 
accused Bachayo, it is desirable that Dodo 


“also should: be tried along with him. 


< The result is that we set aside the con- 
viction recorded by the Bench Magistrates 
against Dodo and direct him to be tried 
along with Bachayo before the Sub- Divi- 
sional Magistrate. 

Dodo may continue to remain on the 
same bail, 

P.B. A. Order accordingly. 
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LAHORE HIGH COURT.. 
MISOSLLANEOUS CRIMINAL APPEAL NO, 160 . 
oF 1924. i 

January 25, 1925. 
Present: —Mr. J ustice Harrison. 
NARAIN DAS AND oTHERS—AccosED— 
"PETITIONERS | 
versus 

EMPEROR RESPONDENT. 
Criminal Procedure Code (Aet V of 1898), s. bêna 
Tr Wi of case—Magistrate protracting proceedings, ~ 
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Whora a Magistrate made an order during the trial 
of a case that he would examine only one witness a day ` 
and thus protracted the proceedings inordinately: 
-~ Held, that this was suiticient ground for directing 
that the case should be transferredfrom the Court of 
that Alagistrate to the Court of some other competent 
Magistrate. f i 


Application under s. 526, Cr. P. C., for 
transfer of the case from the Magistrate, 
First Olass, Lahore, to some other, compe- 
tent Court. . | 

Lala Moti Sagar, R. B., and Mehta Amin 
Chand, for the Petitioners... ‘ g 

ORDER.—This application for transfer 
discloses a peculiar arid deplorable state of 
things. 
Excise Act and came up on the Ist of 
October 1924, when the only witness 
for the Crown was:examined and the 
charge was framed, The accused were 
ordered to put in their list of defence 
witnesses on the following day, . they 
having stated that they did not wish 
to re-call and further cross-examine the one 
_ witness, and the l5th of October was fixed 
for the examination of their witnesses. On 
that date a note was written by the Magis- 
trate to the effect-that it was stated that.the 
Crown wished to withdraw the case, but it 
was not disclosed by whom the statement 
was made. He, therefore, adjourned the 
case to the 30th of October for that doubt- 
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the 9th one witness was examined, on the 
llth one, on the 12th one, about an hour 
being spent on this work every day. “On, 
the 12th the accused putin an application 
through their Counsel pointing out that 
their time and money was being wasted 
by examination of one witness daily, and 
asking that’one day should be fixed for 
recording the whole of the evidence. On’ 
this the Magistrate wrote. an order regret- 
ting that it was impossible for him to do 
so. On this an application for transfer was, 
presented. ` < 

I cannot imagine a more flagrant case of. 
the direct disobedience of the clear orders 
of this Court as to disposal-of work. I 
transter the case to the Court of some 
other Magistrate to be named by the Dis- 
trict Magistrate. | 

Mr, Moti Sagar had pointed out at the 
time of presenting this application that he 
did not wish the proceedings to start de 
novo. This he now wishes to qualify by 
saying that he will re-summon Mr, Brady 
only and any documentary evidence which 
may be allowed by the Trying Magistrate. _ 

Z. K. Case transferred, ` ` 


ful matter to be cleared up. Omthe 30th .. 


of October the Crown applied for adjourn- 
ment as correspondence was in progress. 
with the Revenue Authorities. The case 
was adjourned tothe 6th of November and 
again tothe 2ist of November, when the 
accused were ordered to put in a list of 
defeuce witnesses’to be summoned for the 
6th of December. The list was put in and 
on, the 6th of December two witnesses were 
examineu and a note was recorded by the 
Magistrate stating that two hours were 
devoted to this work and that re-examizea- 
tion was fixed for the working day, t.e., the 
Sth and on the 8th after re-examining the 
one witness the Magistrate wrote an order 
saying: ‘‘Icannot devote any more time 
_ to this vase to-day. I shall take it up from 
day to day. Defence want Mr. Brady to- 
morrow. Summon him for to-morrow.” 

Mr, Amin Chand, who appeared in the 
Trial Court, tells me that the Magistrate 
was asked by Counsel what.was the exact 
meaning of the words “from day to day” 
and was told that one witness would be 
examined each day, and not more, and this 
js-borne out by the subsequentevents, On 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 4 
CRIMINAL APPkaL No. 46 or 1925, 
. June 1, 1925. | 
Present: —Mr. Simpson, A. J. O. 
SITARAM—ApPrELLANT 
VETSUS 
EMPEROR —RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s8. 417, 489 
—Penal Code (Act XLV of 1860), ss. 802, 891, 895, 896 
—Dacoity—Shot fired to keep off rescue party—Daco- 
ity with murder—Acquittal on charge of murder~- 
Conviction on charge of dacoity—Appeal against ac- 
quiital, whether maintainable—Revision—Hnhance- 
ment of sentence—-High Court, interference by.“ > 
A dacoity begins as soon as there is an attempt to: 
commit robbery and a shot fired thereafter in order. 
to keep off a rescué party and to allow the theft 
to be committed is an act committed in committing the 
dacoity within the meaning of s. 396 of the Penal 
Code. [p. 454, col. 2.) ` 
The High Court does not exercise its exceptional 
revisional powers in the direction of enhancing n` 
sentence unless thesentence is manifestly inadequate. 
It is not enough that ifaseverer sentence had been ` 
imposed by the Qourt of Trial, the High Court sitting 
as a Court of Appeal might have been prepared to 
maintain the sentence. [p. 455, col. 1.] 


(90 I. O. 1095] 


Where an accused person is charged with offences 
under ss. 395 and 302 of the Penal Code and is 
acquitted of the latter charge and is convicted on the 
former charge, an appeal lies at the instance of the 
Local Government against the acquittal on the 
charge. of murder in spite of the fact that the acquittal 
is only partial and the accused has been convicted 
of a lessar.offence. In such a casethe High Court 
will not by virtue of the provision contained in cl. 
(5) ofs. 439 of the Cr. P. C. entertain an application 
by way of revision at the instance of the Local 


Government for enhancement of sentence under s. 395 . 


or to set aside the conviction under that section and 
fo aa under s. 396 of the Code. [p. 455, cols. 1 
Appeal against-an order of the Addition- 
al Sessions Judge, Gonda, dated the 24th 
November 1924. 
Mr. G. H. Thomas; for the Appellant. 
The Government Pleader, for the Crown. 
JUDGMENT.—Nageshwar Bari 40, 
Bhikhari Khatik 20, Raghubar Dayal Lonia 
35, Sitaram Khatik 35, Elahi Qassab 45 
and Shankar Khatik, 50, were tried . at one 
trial along with sixteen other persons ona 
charge under s. 395 for dacoity. 
war was sentenced to transportation for 


life, and the other five to ten years’ 
rigorous imprisonment. The other sixteen 
were acquitted, but these six were 


convicted. Nageshwar Bari was further 
charged under ss. 396 and 302, Indian 
Penal Code, but he was acquitted on both 
these-charges. There is also before us an 
application under s. 439 Cr. P. ©., on behalf 
of the Local Government asking us to exer- 
cise our revisional powers in this way, to 
record a conviction under s. 396, Indian 
Penal’ Code, against all six appellants, and 
` to sentence Nageshwar to death, and the 
other five to transportation for life. 

The dacoity took ‘place in the village 
“ GSekharpur, Police Station Balrampur, 
‘District Gonda, in the house of Harihar 
Prasad. Harihar Prasad is a Brahman 
fifteen or sixteen years old, but of weak 
intellect. The dacoits were said to have 
numbered fifty or more. They were armed 
with lathis and spears and there were two 
guns, one of which was captured from 
them. They began by beating five men 
who were sleeping’at the door of the house. 


.A sixth man Chhotan Lal, who was also- 


sleeping there, managed to get out. He 
roused the village, and he set fire to a 
shed belonging to the house in order to 
give light. Among the people of the village 
“who came to the rescue was Abdur Rahman, 
.Kabaria, who headed the party. A shot 
was fired, and. Abdur Rahman was killed. 
Another shot was fired and Ram Adhar 
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Brahman was hit but not killed, A fight 
went on between the villagers and the. 
‘dacoits, and the dacoits fled towards the 
north. Nageshwar Bari, appellant No. 1, and 
Bhikheri, appellant No. 2, were. knocked 
down by lathi blows and were captured. 
Nageshwar Bari had a gun in his hand, 
which was captured with him. One iron 
-box was broken open, but evidently the 
robbery was interrupted, and the dacoits 
were not able to ransack the house. -We 
find no positive evidence of the value of 
the property stolen from the iron box, but 
the figure of Rs. 500 appears to have been 
mentioned in this connection. 

_ It is not necessary to go more minutely 
into the facts of the case. It is not dis- 
puted that a dacoity took place, or that’ 
Abdur Rahman was killed by a gun-shot 
wound. Certain questions of law arise in _ 
the cass of Nageshwar. It will-be most 

convenient to consider these after disposing 
of thé appeals.of the other accused. 

We take first the appeal of Bhikhari. 
Bhikhari was captured on the spot. Hemade 
a confession in which he describéd how 
Pershadi induced him to join in the 
dacoity. He gave a large number of names 
of persons who had taken partin the dacoity, 
and he gave a very brief account of what 
happened on thespot. Hesaid that Nag- 
eshwar Bari had one gun, and Bodhi or 
Pershadi the other, and that both guns 
were fired. He produced no defence. He . 
has nothing to say in his appeal except 
that he did not commit the dacoity. His 
appeal is dismissed. ` “o re ; 

Raghubir Dayal. He was identified in 
‘Court by five witnesses. The same five 
persons had identified him in Jail, His 
conviction-must turn on the credibility of 
these witnesses, . The Court of trial was in 
the best position to judge on this point. 
He had no defence. His appeal is dismissed. 

Sita Ram. He has been identified in 
Court by six witnesses, three of whom, how- 
ever, failed to identify him in thé-Jail. 
“He was mentioned in the cdnfessions of 
Nageshwar and Bhikhari. He. had n 
defence. His appeal is dismissed. s 

Elahi. He was identified in Court by. 
five witnesses four of whom had also iden-' 
tified him in the Jail. He had no defence. 
His appeal was presented separately by. 
Counsel from Gonda, who urged very 
strongly that thé mistake made by the. 
witnesses, who identified Elahi, in the way 
of identifying wrong peoplein the Jail,’ 


. 
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bught to prevent the Court from relying 
upon their evidence. As has been said 
before, the question is one of the credibility 
of the oral evidence, and the Court of Trial 
was in the best position to judge of this. 
-Elshi’s appeal is dismissed. 

Shanker. He was identified in Court by 
four witnesses, three of whom identified 
him in Jail. His name appears in both the 
confessions of Nageshwar and Bhikhari. 
He had no defence. His appeal is dis- 
missed, - 

We now take up the case of Nageshwar. 
As I have said, he was capturad on the 
spot witha gun in his hand. He made a 
confession which was duly recorded on the 
6th June 1924. In this he mentioned a 
number of names of dacoits, and gave some 
accountof thedacoity. He said that Matadin 
Khatik had one gun and Bhuda Khatik the 
other, both guns belonging to Bhuda 
Khatik. He said that it was Bhuda Khatik 
who fired the shot which killed one man, 
and ‘that when Mata Din fired, several 
persons received shots. He said that the 
gun slipped from the hand of Mata Din at 
the time of his capture, but evidence is per- 
fectly clear that the gun was in his hand 
when he was captured. Thereis evidence 
that it was this Nageshwar who fired the 
fatal shot. The witness Chhotan says he 
saw him doit. That is why the Magistrate 
framed a charge against Nageshwar under 
s. 396. The learned Sessions Judge rightly 
considering thats. 396 applies equally to 
every dacoit added charges against Nag- 
eshwar under s, 395 of dacoity, and under 
s. 302 of murder. We think that the learned 
Sessions Judge would have done well to 
frame charges under s 296 against all the 
dacoits. He acquitted Nageshwar under ss, 
396 and 302. As regards s. 396 he held that 
“the murder was not committed either eto 
get Abdur Rahman out of the way of the 
dacoits in carrying on the operation of the 
dacoity, or to obtain a clue of the place 
where the property might be found. The 
shot was fired to keep him away and the 
other villagers from reaching the place.of 
occurrence.” He, therefore, held that the 
murder was not committed in committing 
dacoity, and did not attract the provisions 
of s. 396. We do not agree with the learned 
Sessions Judge. Section 396 is as follows:— 

“If any one of five or more persons who 
„are conjointly committing dacoity com- 
mits murder in ‘so committing dacoity, 
every gne of those persons shall be punish- 
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ed with death, or transportation for life, or, 
rigorous imprisonment for a term which 
may extend to ten years, and shall also be 
liable to fine.” 4 | 

In construing the section it is necessary 
to go back to the definition of dacoity in 
s. 391: z 

“When five or more persons conjointly 
commit, or attempt to commit, a robbery, 
or where the whole number of persons con- 
jointly committing or attempting to commit, 
a robbery, and persons present and aiding 
such commission or attempt, amount to five 
or more, every person so committing, at- 
tempting, or aiding, is said to commit 
“dacoity.” 

A dacoity then begins as soon as there 
is an attempt to commit robbery. A shot 
fired in order to keep of the rescue- party, 
and allow the theft to be committed, is an 
act committed in committing dacoity. The’ 
acquittal of Nageshwar under s. 396 was 
wrong, and the opinion expressed that none’ 
of the accused persons is guility of the 
offence under s. 396 is also wrong. The 
learned Sessions Judge further acquitted 
Nageshwar under s. 302. This acquittal is 
based on the following reasoning. 

“It is stated in both the confessions that’ 
the dacoits had not one gun but two. One 
of the guns was captured from ‘Nageshwar 
Bari, and the nipple of a gun was found’ 
inside the -house. It is also in evidence 
that only two shots were fired, and that one’ 
of these shots was fired by the accused 
Nageshwdr Bari at the witness Ram Adhar.” 

He also concludes on the evidence of the 
Sub-Inspector who smelt the nipple of the’ 
other gun, that that gun also was fired and 
from this he concludes that Nageshwar 
could not have fired the shot which killed 
Abdur Rahman, and he discredits the evi- 
dence to that effect. Weare not prepared 
to interfere with this finding, and we accept 
the conclusion that it was not Nageshwar 
Bari who fired the gun with which Abdur: 
Rahman was shot dead. But we find that 
Nageshwar carried a gun and fired with: 
it, and that he might rightly have been 
convicted under s. 396 instead of the murder 
of Abdur Rabman. Therefore, we see no- 
reason to reduce the sentence of transporta- 
tion for life, which has been given to him, 
and we dismiss Nageshwar Bari’s appeal. 

We pass now to the applicationin revision 
made by the Local Government. This falls 
into two heads, one relating to Nageshwar 
and the other to the other five appellanta - 


t89 I. O. 19261 AJUDHIA PARSHAD 


As regards the other five appellants, there 
is no -legal difficulty. They have been 
convicted under s. 395. We are asked to 
alter that finding to a conviction under 
s..396 and to enhance the sentence from ten 
years’ rigorous imprisonment, to transporta- 
tion for life. There is no doubt that we have 
power to do so. But the Court will not ordi- 
natily exercise. its exceptional revisional 
power in the direction of enhancing sen- 
tences unless the sentences are manifestly in- 
adequate. It is not enough that if sentences 
of transportation for life had been imposed 
by the Court of trial we might, sitting 


` as a Court of Appeal, have been. prepared 


to maintain the sentences. It was said in 


` Empress v. Chuni Lal (1). 


- “The principles upon which this Court 
habitually acts as a Court of revision in 
relation to the enhancement of sentences are 
that it should not interfereif the sentences 
passed involve substantial punishment, and 
should interfere if the sentence is mani- 
festly inadeguate..................... The Court 
frequently declines to interfere, in order to 


enhance a sentence, on the mere ground: 


that it would itself have passed a heavier 
sentence, contending itself with pointing 
out that the sentence is so far light that a 
heavier sentence would have been main- 
tained.” i i | 
The practice of this Court has been the 
same as that of the Punjab Court. We 
consider the sentences passed substantial 
and adequate and, therefore, reject the ap- 
plication of the Local Government -for the 
enhancement of the sentences of the other 
five appellants. ` Poe 
: We pass now to the application in revi- 


- sion inso faras it relates to Nageshwar 


Bari. Now, here we are asked to convict, 
Nageshwar under s. 396. Nageshwar was 


acquitted by the Trial Court under s. 396. 
We.-are of opinion that it was open to the: 
Local Government to have filed an appeal 


against this acquittal. It. was’ held in 
Empress of India v. Judoonath Cangooly (2) 


“that where an -accused person was charged’ 


of murder 
convicted of -culpable homicide an 


with murder, and acqnitted 
but 


~appeal-layagainst the acquittal at the 


instance ofthe Local Government in—sptte- 


of the fact .that it was not a complete 


acquittal, the accused having been convict- 
ed of a lesser offence. We know of no 
Ue R. 1889 Or. ooh : ; 
ae C. 273; 1 Ind. Jur. 629; 1 Ind, Dec, (N. s.) 
466. er en Rie a ae 
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authority to the contrary, and we are pre- 
pared to agree with this decision. The 
Legislature can hardly have intended tọ 
deprive the Local Government of its right - 
to appeal in cases where an accused person 
has been-dcquitted of a very serious charge 
merely because at the same trial he was 
convicted of some other charge, possibly 
receiving a merely nominal sentence, . 
We hold, therefore, that we are precluded 
by the provisions of s. 439, cl. (5) from enter- 
taining any proceedings by way of revision 
at the instance of the Local Government. 
We may add that if we had admitted this 
revision we should, for the same reason, as 
in the case of the other appellants, have 
declined to interfere with the sentence. In 
the result the application in revision is 
dismissed. The appeals having also been 
dismissed all the convictions and sentences - 
stand good. 
Z.K. . Appeals dismissed, 


eee 
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LAHORE HIGH COURT. 
CRIMINAL Reviston No, 2044 or 1928. 
April 7, 1921. > 
Present:—Mr. Justice Moti Sagar. 
AJUDHIA PARSHAD—Accuszp — 
| PETITIONER 
f versus ve 

EMPEROR— RESPONDENT. i 
Penal Code (Act XLV of 1860), s. 161—Illègal 
-gratification—Intent. - h | ak í 
Where there is nothing to show that the illegal 
gratification was received with one of the intents: 
specified in s. 161, Penal Code, the’ conviction must. 
be set aside. [p. 456, col. 2.] ahs S 
Revision against an order of the Sessions’ 
Judge, Hissar, dated the 9th November 1924. 
Mr. Shamair Chand, forthe Appellant... 

Mr. ©. H. Carden’ Noad, Assistant Legal: 
Remembrancer, for the Respondent. alee, 
JIUDGMENT.—This is an application’ 
in revision against the conviction of the- 
applicant “under s. 161, Indian Penal Code. 
The petitioner was a pensions clerk in the 
Post Office at-Gurgaon and was charged 
-with having extorted a bribe of Rs. 2 
_from one “Wusammat Man Bhari who- came 
- to draw the arrears of her pension in that- 
office on the 18th of July 1922. 
alleged that the petitioner demanded a 
_ bribe of Rs. 5 from the woman'‘and told’ 
- her. that he would-not -pass the papers of 
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her pension unless she paid that money 
tohim, The woman had no money in her 
possession and it is alleged that after some 
haggling it was agreed that the petitioner 
should pass the papers’ and. that the 
woman would pay him asum of Rs. 2 out 
of the money which she would receive on 
account of the arrears of her pension. The 
papers were accordingly passed and a sum 
of Rs, 105-9-0 was paid to the woman out 
of which the latter is alleged to have paid 
a sum of Rs. 2 to the applicant as origi- 
nally agreed upon, One Abdul Qudus who 
was a clerk in the same office, saw the 
petitioner taking the money and putting 
it into his pocket and he reported the 
matter to the Post Master at once. The 
Post Master immediately started enquiries 
and examined the woman. She told him 
she had paid a sum of Rs. 2 to the clerk 
“and it was discovered that the money in 
her possession was actually short by Rs. 2. 
The petitioner denied the receipt of any 
bribe and the sum of Rs. 2 was found 
lying on the window shelf near the place 
where the petitioner was sitting. The 
matter was reported to the higher autho- 
rities with the result that about ten months 
after the petitioner was challaned under 
s. 161, Indian Penal Code. 

The petitioner pleaded not guilty and 
contended that the case had been concocted 
against him by Abdul Qudus with whom 
he was at enmity.- The Trial Magistrate 
found the charges against the petitioner 
fully establishad and sentenced him to 18 
months’ rigorous imprisonment and a fine 
of Rs. 100. | “ 

On appeal to the learned Sessions Judg 
the conviction was upheld but the sentence 
was reduced from 18 months to six months’ 
rigorous imprisonment only. The sentence 
as to fine was, however, allowed to stand. , 

In-revision three contentions have been 
raised by Mr: Shamair Chand on behalf of 
the petitioner. First it is contended that 
there was very great delay in starting 
proceedings against the petitioner and that 
this fact makes the case extremely suspi- 
cious and throws a considerable doubt on’ 
the veracity of the prosecution witnesses, 
I am unable to agree with this contention. 
The matter, evidently had to be reported 
to the higher authorities and the prelimi- 
nary enquiry was naturally bound to take 
some time. Inthe circumstances a delay 
of ten months is not very extraordinary 
and 1 overrule the contention, Next, it is 
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argued that the evidence of Abdul Qudus 
should not be relied upon as the petitioner 
was at enmity with him and that the case 
was really the outcome of communal féél- 
ings between Hindus and Mubammadans 
in the office in which the petitioner was 
employed. This contention, in my opinion, 
is equally untenable. There is, no doubt, 
some evidence on the record from which it 
appears that the petitioner had made a 
report against Abdul Qudus, but this was 
more than two years before the present 
occurrence and I du not think that this 
circumstance alone would be sufficient to 
induce the witness to bring a false charge ` 
against the petitioner. As to thé allegation 
that the case is the result of communal 
feelings between Hindu and Muhammadans 
there is no evidence on the record to sup- 
port itand Ido not think that when the 
Post Master himself, who was in charge of 
the office, was Hindu, the Muhammadan 
clerks, who were in minority, would have 
the courage to conduct a false case against 
the petitioner. In any case, there is no 
reason why Musammat Man Bhari and her - 
two companions P. Ws. Nos. 8 and 4 who 
are admittedly Hindus, should combine 
with the Muhammadans to injure the 
petitioner who was an entire stranger to 
them. In my opinion, there is no force in 
this contention, and it must also be over- 
ruled. 

Lastly it was contended that even if the 
story that the petitioner- received a sum of 
Rs. 2 from Musammat Man Bhari was 
correct, there was nothing to show that 
the money was received with one of the 
intents specified in s. 161, Indian Penal 
Code, end that the case, therefore, did not 
fall within the purview of that section. 
This contention, in my opinion, is well 
fcunded and must prevail. In. order to 
convict a person of an offence under s. 161, 
Indian Penal Code, it must be proved . 
that he accepted the illegal gratification 
“as a motive or reward for doing or for- 
bearing todo an official act or for showing - 
or forbearing to show in tke exercise of 
his official function favour or disfavour to 
any person or for rendering or attempting 
to render any service or disservice to any 
person.” Now the evidence produced in 
this case with regard to ihis point is of 
a most inconclusive character and cannot 
be relied upon. The first witness produced 
was B. Natgu Ram, Post Master, and he 
had obviously no personal knowledge as tg 
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the circumstances under which the money 
is alleged to have been paid to the peti» 
tioner. He made certain enquiries imme- 
diely after the matter -was reported to 
him and has only deposed to what was 
stated to him by Musammat Man Bhari 
and other witnesses when examined by him 
on the spot. He, however, admits that he 
did not see the petitioner taking the money 
and states further that he did not see the 
petitioner go out of the room during the 
_whole of the time that the pension was 
being disbursed. Abdul Qudus, P. W. 
No, 5,and Abdul Karim P. W. No. 6 are 
also unable to say anything as to the 
conditions upon which’ the money was 
paid to the petitioner, and the only evidence 
upon this point from which an adverse 
inference could be drawn against the 
accused is that of Musammat Man Bhari 
P. W. No. 2, Narain Singh, P. W. No. 3 and 
Ghasita, P. W. No. 4. Now, these witnesses 
have inade contradictory statements and 
their evidence is most unsatisfactory. In the 
preliminary enquiry madé by the Revenue 
Officer under the orders of the District 
Magistrate these witnesses were examined 
and their evidence was not believed. The 
woman herself has stated that she paid 
“the money fr writing a petition. If this 
was so, it cannot be said that the money 
was received by the clerk in his official 
capacity for doing an official act for show- 
ing any favour in the exercise of his oftic:al 
function. The money was admittedly not 
“recovered from the possession of the peti- 
tioner and was found lying on the window 
shelf near the place where he was sitting, 
Iam not satisfied from the evidence how 
and under what circumstances the money 
was put there and I think that the peti- 
tioner is entitled to get the benefit of 
. doubt. ; < 

I accept the revision: and set aside the 
conviction and the sentence. The bail 
bond will be discharged. 


8. D. Petition accepted, 


ALLAH WASAI V., EMPEROR. 


- Magistrate concerned for report. 


457 


LAHORE HIGH COURT. 
CURIMINAL Revision No. 1558 or 1924. 
January 16, 1925, 
Preseñt:—Mr. Justice LeRossignol - 
Musammat ALLAH WASAT AND ANOTHER 
-—A CCUSED— PETITIONERS 
versus ` oo 
EMPEROR —Responpent. 

Criminal Procedure Code (Act V of 1898), ss. 842, 
526—Penal Code (Act XLV of 1860), s. 198—-Transfer 
of case, application for, by accused—Afidavit, false 
statement in— Prosecution for perjury, wheiher permis- 
sible. 

An application for transfer ofa case made by an 
accused person is not a part of his defence and state- 
ments made by him in an affidavit in support of such 
an application do not enjoy the immunity conferred 
by s. 342 of the Cr. P. C., upon answers to questions , 
put tothe accused by the Court trying the case. 
Where, therefore, a false statement is made in such an 
affidavit, the accused person is liable to be prosecuted 
in respect of such statement for an offence under s. 193 
of the Penal Code. |p. 458, col. 1.] 


Case reported by the Sessions Judge, 
Multan, with his No. 18-G., dated the 6th- 
7th November 1924. 

FACTS.—A complaint under s. 498, 
Indian Penal Code, was filed in the Court 
of Khan Bahadur Khan Rab Nawaz Khan, 
Honorary Magistrate, Multan, against Allah 
Ditta and two others, for enticing away ` 
Musammat Allah Wasai, the wife of the 
complainant. A warrant for the arrest of 
Musammat Alla Wasai as a witness in the 
case was issued by the Magistrate. 

Allah Ditta and Musammat Allah Wasai 
jointly applied to.the District Magistrate, 
Multan, for transfer: of the case, alleging 
that the aunt- of the complainant was the 
keep of the Magistrate. Musammat Allah 
Wasai, though not oneof the accused stated 
in the application that she feared the Magis- 
trate would order her to be forcibly made 
over to the complainant. . 

‘Phe application for transfer, which was 
accompanied by an affidavit thumb impres- 
sed by Allah: Ditta alone was sent to the 
He em- 
phatically denied the allegation set forth 
therein. h ` 

Musammat Allah Wasai was sent for by 
the District Magistrate and examined (she 
stated she had filed a true application 
which was correct). At the same time she 
said she had never before seen complainant's 
aunt going to the Magistrate’s house, but 
that people were saying she had been visit- 
ing there since her divorce. f - 

The District Magistrate has ordered the 


‘prosecution of both Allah Ditta and Musam- 
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mat Allah Wasai under ss. 182 and 193, 
Indian Penal Code. 

GROUNDS.—In Emperor v. Bindeshri 
Singh (1) it has been held that an accused 
person cannot be prosecuted under s. 193, 
Indian. Penal Code, in respect of false state- 


ments contained in an affidavit accompany- . 


ing an application for transfer. 

In Matan v. Emperor (2) a similar decision | 
has been given with respect to a pro- 
secution under s, 182, Indian Penal Code. 

The Public Prosecutor has not been able 
to refer me to any Punjab decision dealing 
with a case of this nature, and as the ques- 
‘tion of such prosecution is a matter of con- 
siderable importance to the Judiciary of 
the Province, I ventur to refer the case to 
the High Court for a ruling thereon. The 
case of Musammat Allah Wasai is somewhat 


different to that of Allah Ditta, inasmuch as. 


she is not an accused in the case under 
s. 498, Indian Penal Code, but, it seems to 
me that ifthe proceedings against Allah 
Ditta are to be quashed, Musammat Allah 
Wasai ought not to be prosecuted alone, 
especially.as she is not a signatory to the 
affidavit. 
Mr. Dhanpat Rai, for the Petitioner. 
Kanwar Dalip Singh, Government Advo- 
cate, for the Respondent. : i 
ORDER.—During the hearing of a 
complaint under s. 498, Indian Penal Code, 
against Allah Ditta for enticing away 
Musammat Allah. Wasai, the alleged wife of 
the complainant, Allah Ditta and Musammat 
Allah Wasai jointly applied to the District 
Magistrate for transfer ofthe case alleging 
that.the aunt of the complainant was kept 
by the Magistrate. The allegation was 
emphatically denied hy the Magistrate of 
the First Court and the District Magistrate 
has ordered the prosecution of both Allah. 
Ditta and Musammat Allah Wasai untler 
ss. 182 and 193 of the Indian Penal Code. 
The learned . Sessions Judge has forward- 
ed the proceedings for revision on the 
ground that in Emperor v. Bindeshri Singh 
(1) it was held that an accused person cannot 
be prosecuted under s. 193, Indiwn Penal 
Code, in respect of false statements contain- 
ed.in an affidavit accompanying an appli- 
cation for transfer, and a similar decision 
was arrived at in Matan y. Emperor (2).. 
So far as Musammat Allah Wasai is con- 


L® 28 A, 331; A. W. N. (1906) 42; 3 A. L. J. 98; 3 Cr, 
-J 295," | 
+) 7 Ind: Oas. 014; 33 A. 149; 11 Cr. L, J. 537; -7 A. 
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cerned she was a mere tool in the hands of 


- Allah Ditta and did not sign the application 


for transfer, although in a statement she did 
support it. s o 

I set aside the order of the District Magis- 
trate so far as she is concerned. 

As regards Allah Ditta, I see no reason . 
why the prosecution should not .proceed. 
An application for transfer is not a part of 
the defence of an accused person and state- - 
ments made by an accused in an affidavit in 
support of an application for transfer do 
not enjoy the immunity conferred by s. 342° 
of the Cr. P. C. upon answers to questions 
put to the accused by the Court trying the 
case. This view was taken in Ghulam 
Muhammad v. Emperor (3) where the Allah- 
abad view was considered and dissented 
from. I concur in the conclusions expres- 
sed in that decision of this Court and hold 
that the alleged false statement made by 
Allah Ditta was not part of his defence to 
the complaint which the Magistrate was 
trying, and that his trial, as directed by the 
District Magistrate, should proceed. 

Z. K. Order set aside. 

(3) 67 Ind. Cas. 351; 3 E. 46; 23 Or. L. J. 399; 19299 
A. I. R. (L.) 113; 4 U. P. L. R. (LY TL 


LAHORE HIGH COURT. 
CRIMINAL ArPgaL No. 250 or 1925. 
April 30, 1925. 

Present :—Mr. Justice Zafar Ali. 
MUHAMMAD SADIQ AND OIHERS— 
ACCUSED— APPRLLANTS 
vETSUS 
- EMPEROR— RESPONDENT.. : 

Criminal Procedure Code (Act V of 1898), s. 842— - 
Examination of accused, - absence of, effect of—Illegal- 
ity--Evidence—Report of medical witness, whether 
admissible. j ' 

During the trial ofa warrant case the Magistrate 
examined the accused after taking some evidence 
and then framed a charge against them. He then re- 
called tlie witnesses that had already been examined 
to enable-the accused ta ‘cross-examine them, and then 


examined two more prosecution witnesses.. After. 


taking the evidence of these two witnesses he did not 
question the accused as he was required to do by s. 342 
of the Cr. P. C.: 

Held, that the failure of the Magistrate to comply 
with the provisions of s., 342 ofthe Code amounted 
to an illegality which vitiated the trial. 

A medical witness can use the entries made by him 
in his register for the purpose of refreshing his 
memory but a copy of those entries cannot be treated 
as substantive evidence in the case, 
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Roghuni Singh v. Empress, Y C. 455; 116. L. R. 
569; 5Shome L. R.47: Ind. Dec. (x. s.) 952, fol- 
lowed., : ; 
-@ Oriminal appeal from an order of the 
Magistrate, First Class, exercising enhanced 
powers under s. 30 of the Cr. P. C., Kasur, 


District Lahore, dated the 19th February 1925.. 


Mr. Brij Lal, for the Appellants. 

ORDER.—The learned Counsel for the 
appellants who have been convicted. by a 
s. 30, Magistrate of an attempt to commit 
murder, contends that the trial was vitiated 
by the Magistrate's omission to examine the 
accused at the close of the prosecution evi- 
dence and before calliag on them for their 
defence, The Magistrate examined the accus- 
ed after taking some evidence and then fram- 
ed a charge against them. After doing so he 
- re-called the witnesses that had already been 
examined to enable the accused to cross-ex- 
amine them and then examined the remain- 
ing two prosecution witnesses. After taking 
the evidence of these two witnesses he did 
not question the accused as he was required 
todo by s. 342 of the Ur. P. C. to give 
them an opportunity of explaining the 
evidence against them given by’ these 
two witnesses. Thus the Magistrate failed to 
do what he was bound to do unders. 342 of 


the Cr. P. ©. and the learned Counsel for the’ 


appellants contends , that :the accused were 
seriously prejudiced by this omission, The 
rulings of almost all the High Courts are 
that failure to so examine an accused is not 
mere irregularity but an illegality. which 
vitiates the trial.-The learned Counsel fur- 
ther points out that the Magistrate did not 
examine the medical witness properly inas- 
much as he allowed him to put in a copy of 
the statement of injuries. recorded in his 
register of medico-legal cases and accepted 
it as evidence instead of examining him in 
respect of those injuries. The medical 
witness could use the entries made by him 
in the register for the purpose of refreshing 
his memory but acopy of those entries could 
not be treated as evidence. -In Roghuni 
Singh v. Empress (1), it was held that a 
post mortem report was not evidence and 
that a medical man in giving evidence may 
refresh his memory by referring to that 
` report but that the report itself cannot be 
treated as evidence and that no facts could 
be taken therefrom. In the present case 
also the Magistrate ought to have examined 
the witness instead of admitting his record 


(1) 9 C. 455; 11.0. L. R. 569; 5 Shome ‘Ty. R. 47; 4 
Jnd. Deg, (xN. 8,) 952; - : : : f 
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of the description of the injuries as 'evi- 
dence. . 

I, therefore, set aside the convictions and 
sentences and order re-trial. | 

Cne of the accused Ahmad Din is only 
15 years of age and another Wazir is aged 
twenty only. Both these need not be detained 
in custody and may be released on furnish- 
ing bail in the amount of Rs. 1,000 each 
with one surety. The rest of the appel- 
lants will be transferred to the judicial lock- 
up. : 
The case should now go to some other 
5. 30 Magistrate for trial. 

Z. K. Conviction set aside. 


RANGOON HIGH COURT. 
` CriminaL APPEAL No. 100 or 1925. 
February 16, 1925. f 
Present:—Sir Sydney Robinson, Krt., Chief 
Justice, and Mr. Justice Maung Gyi. 

U ZAGRIYA AND oTSERS—APPELLANT 
versus 
EMPEROR—Resronpent, 

Criminal Procedure Code (ict V of 1898), ss. 418, 
443, 447, 449, 584—Trial, by Jury—Omission of Magis- 
trate to inform accused of his rights under Ch. 
XXXIII, effect of—Irregularity—Trial under Ch. 
XXIII—Appeal, whether lies—Sentence, whether ques- 
tion of law. 

An omission by a Magistrate to inform an accused 

erson of his rights under Ch. XXXII of the Cr. 
b C. as required by s.447 of the Code is absolutely 
cured by the provisions of s. 534 of the Code. [p. 460, 
col. 2.) 

A person who has not been tried under the provi- 
sions of Ch. XXXIII of the Cr. P. C., has no right 
of appeal under s. 449 of the Code. [ibid.] : 

In the case of a trial by Jury Under the provisions of 

*Ch. XXIII of the Cr. P. O.an appeal lies only on a 
matter oflaw under 8.418 of the Code. For the 
purposes of such an appeal a question of sentence is, 
deemed to be a matter of law. [ibid.] 


Mr. Mya U, for the Appellants, 

JUDGMENT.—This is an appeal pur- 
porting to be laid under s. 449 of the Cr, 
P.O. It has been put down for admission’ 
on the question as to whether any appeal 
lies, The case was tried by a Jury at the 
Sessions Court: and it is admitted that. 
prima facie no appeal lies under s. 418 or 
under the Letters Patent except on the’ 
question of sentence. Section 449 (1)(a) gives 
an appeal in a case tried by Jury in a High: 
Court under the provisions of Ch. XXXIII.: 
This case was not, however, tried under the’ 
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provisions of Ch. XXXIII, but under the 
provisions of Ch. XXIII. It is clear that 
the case is one which might have been 
triéd under the provisions of Chap. XXXII 
and the Magistrate, who committed the case 
to Sessions, did not inform the accused of 
their rights under Ch. XXXIII. His omis- 
sion to do so is the principal ground put 
forward before us. The accused were de- 
fended by two Counsel before the Magistrate 
but no claim to be tried under the pro- 
visions of Ch. X XXIII was made at any one 
of the stages specified in s. 443. The ac- 
cused were then committed to Sessions and 
after charges had been read and explained 
to the accused and each accused had plead- 
ed not guilty, the Court proceeded to em- 
panel the Jury. Mr. Mya U informed us 
that he took an objection that under the 
provisions of s. 275 of the Code the majority 
of the Jury should consist of Indians. The 
record did not bear him out and on being 
pressed, he said that he did not remember, 
that he was ill at the time, that he subse- 
quently had to go to hospital and that he 
was under the impression that, when the 
objection was made, no Juryman had been 
empanelled. The objection was taken in 
the following way:—Mr. Mya U had chal- 
lenged eight Jurymen, and when the 9th 
one, Mr. Morten, was called, he also challeng- 
ed him. The learned Judge pointed out 
that eight objections without grounds had 
already been allowed, and called upon Mr. 
Mya U to state the grounds of objection to 
Mr. Morten. Mr. Mya U then said that his 
only ground was that the accused wished to 
be tried by a majority of their own country- 
men. lt was in this fashion that the objec- 
tion is said to have been taken. . The diary 
proceeded to record that Mr. Mya U ad- 
mitted that the aceused had made no appli- 
cation to be tried under the provisions of the 
Ch. XXXIII, and that he also admitted that 
they were not entitled to claim a majority 
of Jury under s. 275 of the Code. His ob- 
jection to Mr, Morten was, therefore, not 
allowed, and Mr. Morten took his seat in the 
Jury box. A list of the Jury on page 18 of 
the record shows that Mr. Morten was the 
last Juryman to be empanelled, and that 
there were, therefore, eight juryman who 
had been called and empanelled without 
objection on either side before Mr. Morten 
was empanelled. We have also received a 
note- from the learned Judge who presided 
at Sessions. 
there is no doubt whatever that 8 Jurors had 
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He states quite definitely that 
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already been chosen unchallenged by either 
side who had already taken their seats in 
the box before Mr. Mya U made any claim 
or gave any indication that he intended€ 
to make it. On these facts it remains to 
see whether any appeal lies under s. 449. 


Section 443 lays down that the accused may, 


at any time before he is committed for trial 
under s. 213, or is asked to show cause under 
s. 242, or enters on his defence under s. 256, 
as the case may be, claim that the accused 
ought to be tried under the provisions of Ch, 
XXXII. No such claim was made at any of 
these stages or at all before the Magistrate. 
As regards the omission of the Magistrate 
to inform the accused of their rights under 
Ch. XXXIII, as required bys.447, that omis- 
sion is absolutely cured by the provisions of 
s. 534, which lays down that an omission to 
inform under s. 447 any person of his rights 
under Ch. XX XIII shall not affect the vali- 
dity of any proceeding. When the accused. 
came before the Sessions, the claim might 
have been made under s. 275 of the Code, 
but that section says that the claim must be 
made before the first Juror is called and 
accepted, Itis perfectly clear that no such 
claim was made before the first Juror was 


“called and accepted. Above all this, there 


is the statement in the diary that it was ad- 
mitted that the right to be tried under the 
provisions of Ch. XX XLII didnot existat the 
time Mr. Mya U gave his reasons for object- 
ing to Mr. Morten. The accused have not 
been tried under the provisionsof Ch XX XIII 
s. 449 of the Code does not apply, and an 
appeal would only lie under the provisions 
ofs.418, That section debars any: appeal 
on amatter of fact. where the trial. was to 
be by Jury, in such case the appeal lies only 
on amatteroflaw. So far as the objection 
to the Magistrate's action and to the trial, 
both points are a matter of law, and we are 
clearly of opinion that there is no substance 
in either of them for the reasons we have, 
set out above. The question of sentence 
is, for the purposes of an appeal, deemed | 
to be a matter of law. We were not address- 
ed on the question of sentence, although 
there is a ground of appeal. We have 
considered the sentences and we are of 
opinion that there is no sufficient reason to 
interfere with them. We also note that 
this appeal is barred by time. It is’ con- 
tended that the time spent in obtaining 
copy of the diary orders in the case, which 
were filed with the appeal should be de- 
ducted; but there is no rule of this Court 
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norin the Code, requiring to deduct this 
period. The appeal is, therefore, barred 
by time. We pointed out to Mr. Mya U 
hat the proper course was to move the 
Government Advocate for a certificate, but 
he has stated that he has done so, and that 


the Government Advocate has refused to. 


The appeal is, there- 


grant the certificate. 
fore, summarily dismissed. 
Z. K. Appeal dismissed. 


ee 


LAHORE HIGH COURT. 
CriminaL APPEAL No, 88 oF 1925, 
April 6, 1925. 

Present: —J ustice Sir Henry Scott-Smith, KT., 
and Mr. Justice Fforde. 
Musammat DAULAN—Convict—APPELLANT 

č VETSUS 
EMPEROR—RESPONDENT., 

Penal Code (Act XLV of 1860), s. 302—Criminal 
Procedure Code (Act V of 1898), s. 401—Murder— 
Death of infant caused by blow from heavy weapon 
—Accused suffering from ill-treatment of husband— 
Youth of  accused—Sentence—Recommendation to 
mercy. 

Accused, who was a young woman of fifteen years of 
age, being roused to frenzy by the ill-treatment of her 
husband seized the first weapon that came to her hand 
and made a murderous attack.on her step-son in order 
to avenge herself against her husband and caused the 
death of the infant, The weapon used by her wasa 
” very heavy one : . 

Held, (1) that the intention of the accused was to 
cause death and that she was, therefore, guilty of the 
offence of murder ; 

(2) that considering the age of the accused and the 
other circumstances of the case the capital sentence 
was uncalled for and that a lesser sentence even than 
one of transportation for life would meet the ends 
of justice and that the record of the case should 
be forwarded to the Local Government in order that it 
may take action, if it deemed it suitable to do so, 
under s. 401 of the Cr. P. U. 

Appeal from an order of the Sessions 
Judge, Lyallpur, dated the 20th December 
1924, 


Lala Nanwan Mal, for the Appellant. 

Mr. C. H. Carden Noad, Assistant Legal 
Remembrancer, for the Respondent. 

JUDGMENT.—This is an appeal by 
Masammat Daulan, who has been convicted 
by the Sessions Judge of Layallpur for the 
murder of her step-son, Malla, by striking 
a blow-on his head with a kahi. She has 
been sentenced to death and the case is 
also before us under s. 371 for confirmation 
of the sentence. 


e It is proved in the clearest possible man- . 
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ner by the evidence of Musammat Sattan 
(P. W No.2), an eye-witness, and by that 
of Umar Din (P, W. No, 3) and Nizam: Din 
(P. W. No. 4), who came up immediately 
afterwards and seized the appellant, that 
she did give her stepson a blow -on 
the head with a kahi, and would probably 
have given further blows had she not been 
seized. The First Information Repori was 
made promptly by Baja, a cousin of Najawal, 
Musammat Daulan’s husband. The evi- 
dence shows that Sajawal, who is 40 years 
of age, married the appellant who is not, 
more than 15 years of age, about a month 
after the death of his first-wife. The couple 
did not get on well together because the 
girl did not like to live with her husband and 
used to run away to her parents’ house. On 
the day before the murder she had run away 
to the house of one Ismail and on the morn- 
ing of the lst August was brought back 
home and beaten, and when Sajawal went 
out to work in his fields he chained her 
feet together to prevent her running away 
again. Shortly after this he was informed 
that his infant son had been killed by the 
appellant and returned home. 

lt seems obvious that Musammat Daulan 
being roused to frenzy by the way in which 
she was treated, seized the first weapon 
that came to her hand and made a murder- 
ous attack on her step-son in order to avenge 
herself against her husband. ‘There is no 
reason for rejecting the prosecution evi- 
dence, and havingregard to the fact that the 
appellant used such a heavy weapon and 
struck a blow on the head there can be no 
doubt that her intention was to cause death. 
We think, therefore, that she has been 
rightly convicted of: murder. 

Considering her age, which she gives as 
13 and which the Court pugs at 15, and the 
ether circumstances of the case the capital 
sentence was quite uncalled for. In fact we 
think that a lesser sentence than one of 
transportation for life, which we are obliged 
to impose, would meet the ends of justice. 

We, therefore, accept the appeal and re- 
duce the sentence to one of transportation 


-for life and direct the record to be forward- 


ed to the Local Government in order that 
it may take action if it deems it suitable to 
do so under s, 401 of the Cr. P. C. 

Z, Ke Appeal accepted, 
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OUDH. JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPLICATION No. 41 oF 1925. 

. April 7, 1925. 
Present:—Mr. Dalal, J. ©. 
KHUMAN SINGH AND orgers—Accussp— 
l APPLICANTS 
_ versus 
EMPEROR—OpposiTs PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 342, 
-189—Examination of accused—Omission to examine 
accused after charge—Revision—Interference by High 
Court., 

In a warrant case the accused were not further 
examined after the charge and after the prosecution 
-witnesses had been re-called for cross-examination. 
Ta Ted, that substantial justice having been done the 
“Court ‘will not interfere in the case, irrespective of the 
question of law whether the omission to examine the 
‘accused was an illegality or merely an irregularity. 

Application for’ revision from’an order of 
the Second Additional Sessions Judge, 
Lucknow at Unao, upholding that of the 
‘Magistrate, FirstClass, Unao. | 
- Mr. M. å. Khan, for the Applicants. 
| JUDGMENT.—The applicants. were 
convicted of an offence under s. 147 of the 
Indian Penal.Code and sentenced to a fine. 
There was also a cross-case brought by 
them against their antagonists. The objec- 
tions taken in revision are (1) that there 
“was a joint trial: of the two cross-cases 
and (2) that the applicants „were not ex- 
amined after the prosecution witnesses 
were ‘cross-examined on their behalf after 
the charge was framed. | sa f 
_ The trial of the . twò cross-cases was 
separate. The Magistrate wrote one . judg- 
ment which was not an illegality. Separate 
orders in each case were passed. ` 

Substantial justice has been done so I 
have ño desire to discuss the law under s. 
342 (1) of the Qr. P. O. as to whether the 
“ applicants ought or ought not to hava 


` 


been examined after the prosecution wit- 


were cross-examined, after , the 


pesses: 
F Only as late as the 


framing of the charge. 
17th of March my learned predecessor 
decided Emperor v.. Brij Behari (i) that 
omission to make further examination of 
the accused after the charge and after pro-. 
gecution witnesses have been re-called 
for .cross-examination is not an illegality 
which .vitiates the trial without regard 
to. whether the accused has been, pre- 
judiced or not, In the notes and com- 

. Cas. 245; 2 O. W, N. 327; 12 O. L. J. 182; 
wal), O 130; S25) A, LR, (0.) 422; 28 Or. L.J. 


1301. 
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| vocate, for the Respondent. .. . - 


{89 1. 0. 1925} 
ments of the Oudh Weekly Notes of Ist 
April certain rulings to the contrary are 
noted. This matter arising in this appli- 
cation however is. not of such, importance 
as to.require decision here by a Bench of 
two Judges. The applicants have only 
‘been fined and, as observed by the learned 
Sessions Judge, substantial justice has been 
done. I pronounce no opinion on the ques- 
tion of law and ‘content myself by saying 
that I refuse to interfere. 

This application is dismissed. 

Z. K. Application dismissed. 





LAHORE HIGH COURT. 

CRIMINAL Revision. No. 1736 or 1924. 

`. February 25, 1925. 
Present:—Justice Sir Henry Scott-Smith, 
- Kr. l 

KIRPAL SINGH—AccCU5ED—PETITIONER 

f Versus 
EMPEROR—RESFONDENT. 

Criminal Law Amendment Act (XIV of 1908), ss. 16, 
17 (1), (2)—Penal Code (Act XLV of 1860), s. 117—- 
Exhorting people to form themselves into unlawful 
‘association—Appeal for contribution towards funds of 
‘association—-O ffence. ; yh es 

A certain association and all jdthas organized by or 
affiliated toit had been declared to be unlawful 
associations within the meaning of s. 16 of the 
Criminal Law Amendment Act. Accused acting under 
the ordersof the unlawful’ association addressed a 
meeting calling upon those’ present to organize jathas 
to-act under the orders of the unlawful association and 
mba subsequent meeting he read à communique from ` 
the unlawful association- “to the effect that the persons 
present should contribute a certain amount towards 
the funds of the association and proceeded actually to 
collect money for that fund : | 
* Held, (1) that as there was no existing jatha which. 
the accused incited, persons to join and as he did not 
himself contribute to the funds of the unlawful 
association or assist in the management of the associa- 
tion the accused was not guilty ofan offence either 
under sub-s. (1) or under sub-s. (2) of 8.17 of the.. 
Criminal Law Amendment Act; i ‘ 

(2) that having, however; instigated people fo form 
-themselves into an unlawful association, the accused 
m guilty .ofan offence under s. 117 of the Penal 

ode. ee 


Petition for revision of an order of the 
Sessions Judge, Rawalpindi, dated. the 11th | 
November 1924, affirming that of the Magis- 
trate, First Class, Rawalpindi, dated the 
13th August 1924. - ane: 
`| Mr. C. H. Oertal, for the Petitioner. : 

Kunwar Dalip Singh, Government Ad- 

JUDGMENT;—This isan application: 
for revision of an order of the- Sessions. 
Judge of Rawalpindi dismissing an appeal: 


from. the petitioner’s conviction for an 
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‘Amendment Act, XIV 1908. 

The facts found against the petitioner are 
that (1) at a meeting of the Singh Sabha in 
Rawalpindi on the 6th of July 1924 he 
delivered a speech calling upon the Sikhs 
assembled to organize jathas of either 500 
or 250 each for the purpose of going to 

_Amritsar and proceeding to Jaito under 
‘the orders of the Shromani Gurdwara 
Parbandhak Committee, and (2) that at a 
subsequent meeting of the same Singh 
Sabha on the 9th of July he exhorted the 


Sikhs to enlist themselves for shahidi 


jathas forthe purpose of going to Jaito. 
It is also found that in tbe Diwan held on 
the 5th of March he read a communique 
from the Shromani Gurdwara Parbandhak 
Committee to the effect that every Sikh 
should contribute his share of five pice Panj 
Paisa Fund and that he actually collected 
money for that fund. 

The Magistrate found that he had com- 
mitted offences both under s. 17 (1) and 
s. 17 (2) of the Criminal Law Amendment 
Act, but sentenced him for the latter offence 
only to two years’ rigorous imprisonment. 

The learned Sessions Judge dismissed the 
appeal. In the course of his judgment he 
stated that there was no evidence to show 
_that any meeting or unlawful association 
was held in consequence of petitioner's 
speech but he was of opinion that he had 
promoted such a meeting or association 
. because he instigated persons. to join 
such an association within the meaning 
of the sub-s. (2). In this connection he 
referred to Jaswant Rai v.-E-mperor (1). 
Counsel for the petitioner relies upon 
Emperor v. Mihan Singh (2);"in which it 
was held that the accused's act in that case 
did not come within the purview of either 
of cl. (1) or (2) of s. 17 of the Criminal 
Law Amendment Act, as he-did not con- 
tribute to the fund or assist in the manage- 
ment of an existing association. On the 
strength of this ruling it is contended that 
as there was no existing jatha which the 
petitioner incited persons to join, he did 
not commit any offence unders. 17-(2). The 
learned Government Advocate concedes 
this point, but contends that the petitioner 
urged the people to form themselves into 
jathas under the orders of the Shromani 


(1) 10 P. R. 1907 Cr.; 14 P. W. R. 1907 Or; 5 Or. L. 
J. 439; 2 M. L. T. 472, 

(2) 89 Ind. Cas. 392; 5 1.1; (1994) A.L R. (L.) 440; 
26 Oy. I. J. 1352.. 
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offence under s. 17, sub-s.(2), Criminal Law 
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-into one under that section. 
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Gurdwara Parbandhak Committee, i.e, 
to form themselves into an unlawful 
association, and, therefore, committed an 
offence under s. 117, Indian Penal Code, and - 
he suggests that the conviction be altered 
The Punjab 
Government Notification No, 23772 of the 
12th October 1923 is as follows :— 

“Whereas the Governor of the Punjab in 
Council is of opinion that the association 
knownas the “Shromani Gurdwara Parban- 
dhak Committee and all jathas organized 
by or affiliated to this body interfere with 
the maintenance of law and order, and that 
they jointly and severally constitute a 
danger to the public peace ; 

“Now, therefore, the Governor of the 
Panjab in Council, by virtue of the powers 
conferred upon him by s. 16 of the Criminal 
Law Amendment Act, 1908, as amended by 
the Devolution Act, 1920, is pleased hereby 
to declare the said Shromani Gurdwara 
Parbandhak Committee and the said jathas 
to be unlawful associations.” This Notifi- 
cation shows that not only the Shromani 
Gurdwara Parbhandak Committee was , 
declared to be an unlawful association 
under s. 16 of the Criminal Law Amend- 
ment Act but also all jathas organized by 
or-affiliated to that body. were so declared, 

It is, therefore, urged by the learned 
Government Advocate that .the petitioner 
instigated people. to become members of a 
jatha under the orders of -the said Com- 
mittee which jatha would be unlawful 
association within the meaning of s. 16. 
In my opinion there is force in this con-° 
tention and I do not see that the -petitioner 
will be in any wise prejudiced by the altera- 
tion of his conviction even though he was 
not charged with an offence under -s. 117, | 
Indian Penal Code. In the case reported-as 
Crown v. Mihan Singh (2) the ‘accused was 
convicted of an offence under that section, 
though he was not charged thereunder, 
In thatcase the accused though a gentle- 
man of influence was punished only with 
a fine and I, therefore, do not think that 
the petitioner in this case deserves so severe 
a sentence as one of two years’ rigorous 
imprisonment. He has already been more 
than six months in Jailand that is, in my 
opinion, a sufficient sentence. f 

J, therefore, allow the revision so far ag 
to alter the conviction to one unders, 117, 
Indian Penal Code, and reduce the sentence to 
the term ofimprisonment already undergone, 

ZK . Appeal accepted, 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Criminal Rererence No, 25 or 1925. 
July 8, 1925. 

Present:—Mr. Simpson, A. J. C. 
EMPEROR—Prosrcutor 
versus 
+PHIK KU—Accusmp —PETITIONER. 

Penal Code (Act XLV of 1860), s. 498—Evidence 
Act (I of 1872), ss. 50, 58—Enticing away married 
woman—Marriage, proof of—Admission of accused, 
effect of. 

In order to prove a marriage for the purposes of a 
prosecution under s. 198 of the Penal Code it is not 
enough that the prosecutor says that the woman is 
his wife and the woman says that she is married to 
the prosecutor. The marriage must be proved like 
any other essential fact in the case by direct evi- 
dence of witnesses speaking to the facts said to 
constitute a marriage, so that the Court may deter- 
mine whether what the witnesses state to have taken 
place did take place in fact and if so whether it 
constitutes a marriage in point of law. 

The admission of the accused that the woman is 
the wife of the prosecutor does not absolve the pro- 
secution from proving the marriage. 

Case reported by the Sessions Judge, 
Sitapur, dated the 16th May 1925. 

Mr S. M. Ahmad, for the Applicant. 

ORDER.—This is reference by the Ses- 
sions Judge of Sitapur. The case was 
` one under s. 498, Indian Penal Code. There 
_ were originally three accused, but one of 

the three was acquitted by the Court of 

Trial and another by the Anpellate Court. 

So, I am only concerned with the third 

accused, whose appeal was dismissed. He 

is under sentence of three months’ rigorous 
imprisonment. The learned Sessions Judge 
has referred the case on the: ground that 
there is not sufficient proof of the marriage. 

The learned District Magistrate noted that 

there was no evidenceof the marriage. He 

stated: : 

“It is not enough to take this for grant- 
ed. It is a matter which requires formal 
proof. I have taken additional evidence 
on this point, the statement of the woman. 
Ordinarily, this would not be -enough, 
but as the principal accused also states 
that the woman is the lawful wife of the 
complainant, and as he is in the best 
position to know this, being her sister's 
husband and a next door neighbour, I 
take it as proved.” ° 


In thecase of Empress v. Pitambur Singh 
(1) which was a decision of a Full Bench 
it was unanimously held by five Judges 


(1) 5 0. 566; 5 0. L. Ri 597; 3 Shome, L. R. Or. R. 
43; 2 Ind, Dee, (N. s.) 968, 


EMPHROR v, PHIREG. - 


. ment of the woman 


[89 I. 0, 1925). 

that the evidence of the prosecutor “she 
is my wife by marriage” and the state-. 
“I am married to 
the prosecutor”, was not sufficient to sup- 
port a convicion for adultery unders. 497. 
lt was held that the marriage ought to 
be proved like any other essential fact 
in the case by direct evidence of witnesses 
speaking to the facts said to constitute a 
marriage, so that the Court may deter-, 
mine whether, what they state to have taken 
place, did take place in fact, and if so, whe- 
ther it constitutes a marriage in point of 
law. The Court adverted to the terms of s. 50 
of the Indian Evidence Act which runs as 
follows:-—— 

“When the Court has to form an opin- 
ion as tothe relationship of one person 
to another, the opinion, expressed by con- 
duct, as to the existence of such relation- 
ship, of any person who, as a member 
of the family or otherwise, has special 
means of knowledge on the subject, is a 
relevent fact: < 

Provided that such opinionshall not be 
sufficient to prove a marriage in proceed- 
ings under the Indian Divorce Act, or in, 
prosecutions under ss.491, 495, 497 or 498 
of the Indian Penal Code.” i | 
This decision has never been dissented 
from, ‘and there are similar decisions of 
other High Courts, f 

There is algo a decision of this Court, 
Queen-Empress v. Pirthi (2). As regard the 
admission of the prisoner, itis true,. that, 
under s. 58 ofthe Indian Evidence Act, 
no fact need be proved whichthe parties 
agree to admit, but thereisa proviso to 
this section, that the Court may in its 
discretion require the facis admitted to 
be proved, and it is the undoubted practice 
of the Courts to require strict proof of all 
the facts essential to a conviction. It was 
said in Empress of India v. Kallu, (3) that 
“the admission of the appellant in no 
way strengthens the position.” This being 
the state of the law the conviction cannot 
stand. I accept the reference, and set 
aside the conviction of Phikku and 
sonog him. He need not surrender to his 
bail. 


(2) 3 Ò. ©. 342. 
(3) 5 A. 233; A. W.N. (1883) 1; 3 Ind. Dec. (x. s.) 205. 


Reference accepted. 
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.OUDH JUDICIAL COMMIS- 
S1ONER’S COURT. 

Sgconp Civit APPEAL No. 23 or 1924. 
April 6, 1925. 

Present:—Mr Dalal, J. C., and - 

Mr. Wazir Hasan, A. J. O. 

ALGOO PATHAKĶK—PLAINTIFE— 
APPELLANT ; 
versus 

SHAMI NARAIN PATHAK AND OTHERS— 

: DEFENDANTS—RESPONDENTS, 
Oudh Rent Act (XXII of 1886), ss. 48, 108 (10) (b)— 
Occupancy holding—-Death of tenant—Suit by one heir 
to recover his charge—Jurisdiction of Civiland Re- 


venue Courts—Claim with regard to groves, whether can 
be entertained by Civil Courts. : 

A suit to recover the plaintiff's share inan occu- 
pancy holding under s. 48of the Oudh Rent Act to 
which the parties are alleged to be jointly entitled as 
the heirs of the deceased tenant, is not cognizable by a 
Civil Court by virtue of the provision contained in 
cl. (10) (b) of s. 108 ofthe Act. Where the holding 
consists of culturable land and of groves, the entire 
suit isexcluded fromthe cognizance of the Civil 
Court and no distinction can be made with regard to 
the area covered by the groves. [p. 466, cols. 1 & 2.] 

Appeal against an order of the District 
Judge, Fyzabad, dated the 19th January 
1925, reversing that of the Additional Sub- 
ad8o Sultanpur, dated the 20th October 


Mr. Ali Zaheer for Mr. Radha Krishan, 
for the Appellant. . 
Mr. R. D. Sinha, for the Respondent. - 
JUDGMENT. 

Dalal, J. C.—(March 9, 1925).—This is 
à question of considerable recurrence and 
I consider it of sufficient importance to be 
decided by a Bench of two Judges of this 
Court. 

Toe following pedigree will indicate 
the relationship between the parties: — 





1SHR] 
Cs | i 
Kalidin= Nakched = Benimadho, 
Musu.nmat AMusammat 
Ramdci, widow Jagdei, died 
died 1919. September 1917, 
i 
Algu, Sukhram, 
plaintiff died 
5th. December 
1918 
Bheo Narain, Parmeshardin, Bhagwatidin, 
defendant defendant defendant 
No 1. No, 2. No. 3. 


Algu plaintiff sued the defendants his 
nephews for possession of occupancy land, 
His case was that his uncle Kali,:Din’s 
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widow Ram Dei died in 1919 when he was 
the next reversioner to the tenancy land. 
Under s. 48 of the Oudh Rent Act when 
a statutory tenant dies his heirs -shall be 
entitled to retain occupation of the holding 
at the rent payable by the deceased for 
a period of five years from the date of the 
tenants death. Algu has made no allega- 
tion in the plaint that he shared in the 
cultivation of the holding at the date of 
the death of the deceased Musammat Ram 
Dei, but this is not the question which 
arises at present. What the lower Appel- 
late Court held was that Algu was not 
entitled to bring the suit in the Civil 
Court because such a suit lay only in the 
Revenue Court under s. 108 (10) (b) of the 
Oudh Rent Act. That Court. relied upon 
a Bench decision of this Court reported 
as Bikarmajit Singh v. Bansraji (1). The 
Judges, however, do not appear to have 
been in agreement on this particular ques- 
tion and one of the Judges pointed out that 
a consideration of the provisions of s. 108 
(10-b) did not arise. 


In Ashiq Ali v. Ghulam Sarwar (2) I gave 
reasons for a contrary opinion. Prior to the 
amendment of theOudh Rent Act a learned 
Judicial Commissioner of this Court now 
Mr. Justice Kanhaiya Lal had held in 
Lachhman v. Ram Singh (3) that as between 
persons claiming to be co-tenants under 
title derived from acommon ancestor the 
question is really one of inheritance and the 
Civil Court is.not debarred from entering 
into it. I do not think that the amendment 
ofthe Oudh Rent Act has made any differ= 
ence. In my opinion the cognizance of 
the Civil Court is debarred only where the 
suit is specifically brought against the pro- 
prietor. What is asserted by the plaintiff 
here is that the defendant gommitted tres- 
pass asagainst him. Where anew tenancy 
is created in favour of the defendants by 
the zemindar, virtually amounting to the 
ejectment of Algu, the case would be differ- 
ent. The Trial Court however has spevifi- 
cally held that there was no evidence to 
prove that the land in suit was let by the 
zemindar to the defendants after the death 
of Musammat Ram Dei. 

The question is whether a suit between 


(1) 80 Ind. Cas. 271; 11O. L, J. 717; 100. & A. Ta 
L. R. 764; L.R.5 A (0.) 173; (1925) A. LR. (O) 


274. 

(2) 74 Ind. Cas, 553; 11 0. L. J. 18; 9O0.& AVL. R, 
521; (1924) A. I R. (0) 175; L. R. 5 A. (O.) 7, 

(8) GlzInd, Cas. 290; 24 O, C. 15: 


A6 < 
rival tenants as to right of inheritance to 
an oecipancy holding under s. 48 of the 
Oadh Rent Act lies in a Civil Court or 
whether the jurisdiction of that Court is 
barred by the provisions of s. 108 (10) (4). 

Jf the. Civil Court has jurisdiction the 
appeal will have-to be remitted to the lower 
Appellate Court for decision on the merits. 





JUDGMENT.—tThis is the plaintiff's 
appeal from an order’ dated the 19th 
January 1925 of the District Judge of 
'Fyzabad, setting aside the decree, dated the 
20th October 1924, of the Subordinate Judge 
of Sultanpur and returning the plaint -to 
the plaintiff-appellant. for ‘presentation to 
the proper Court. The appeal is under 
QO. XLII, r.1, el. (a) of the C. P. C. The 
| learned Judge of the Court below is of 
opinion that the jurisdiction of the Civil 
Court to entertain the suit, out of which 
‘this appeal arises, is barred by el. 10 (b) 

of s.°108 of the Oudh Rent Act. 

The plaintiffs case as stated in the plaint 
is that the property in.suit was held by 
Musammat Ram. Dei in the .character ofa 
Hindu widow; that Musummat Ram Dei 
_died on the 10th November 19/9 and that 
the plaintiff and the defendants were the 
only reversionary heirs of her. husband at 
the time of her death but that the defend- 
ants took forcible possession of the entire 
.. property to the exclusion of the plaintiff. 
The. relief prayed for was a decree for 
_ possession, 

_ The property in suit consists of certain 
. plots of culturable. land and certain other 
plots bearing the character of groves, The 
. landlord ‘of “the entire property in suit is 
the Raja of Amethi. On the averments of 
the plaint and the pleadings in the case it 
is clear that the title on which the plaint- 
ifs claim rest relates to a tenancy hokl- 
. ing under s. 48 of the Oudh Rent Act. 
. This being so, the present case is clearly 
governed by the principle of the decision 
ofa Bench of this Court in the case of 
Thakur Bikarmajit Singh v., Bansruji (1). 
< According to the view adopted in that case 
the.cognizance of the present suit by the 
Civil Court is barred by cl. 10 (6) of 5. 108 
ofthe Oudh Rent Act. We are not pie- 
pared to disagrée with the decision in that 
case, 

It was argued by the learned Counsel 
‘for the appellant that the suit in so far 
as it related to the possession of the proves 


was cognizakle by the Civil Court and . 


“koñii PRasan’ 


[80 I. 021925); 

that consequently on the principle of the 
decision in the cases of Abdul Aziz v. Nuwab 
Malika Mukhadra Uzma Badshah’ Makal 
Sahiba (4) and Umrao Bahadur v. Secretary 
of State for India (5) the whole suit was 
cognizablé by that Court. 

We are, however, of opinion that those 
decisions are inapplicable to the present 
case. The groves as much as the agricul- 
tural area are held under the same tenancy 
and in the plaint no distinction is made 
between the two in respect of the plaintiff's 
title. The title is the same and that is the 
title under s. 48 of the Oudh Rent Act. ` 

The appeal, therefore, fails and is dis- 
missed with costs. 

Z. K. 

(4) 10. O. Sup.`l. 

. (5) 24 Ind. Cas. 788; 1 O. L. J. 124. 
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Appeal dismissed. 


ALLAHABAD HIGH | COURT. e 
n FIRST APPEAL FROM Orver No. 194 
or 1924, 
May 20, 1925, 
Presènt: —Mr, Justice Sulaiman and. 
Mr, Justice Daniels, es 
KOMIL PRASAD—Derenpant— | 
APPELLANT As 
“versus - = 
Babu BHARAT INDU AND OTHERS. 
—PLAinT1FF3—RESPONDENTS. 

Adverse possession—House situated in | village 
occitpied by person claiming to be owner-Sale of 
house— Possession of vendee, nature Of Higectment suit 
—-Limitation. 

A house: situated in-a village which was occupied 
by a person who was nota tenant or raiyat of -the 
zemindar, was sold by the person in occupation to a 
raiyat inthe village and the .sale-deed contained 
a recital that the vendor was the absolute owner 
of the house and the site and that he was transfer- 
ring his proprietary interest therein. The transferee 
obtained possession of the house and continued 
in possession of it for more than twelve years, 
The zemindav, who had never been in actual posses- 
sion of the house, sued to eject the transferee from the 
house: 

Held, that the defendant's possession was adverse 
to the zemindar and that consequently the suit must 
fail. [p. 468, col. 1.] 

First appeal from an order of the Sub- 
ordinate Judge, Farrukhabad, dated the 
25th November 1924. 


Dr. M. Wali Ullah, for the Aopen f 
Dr, K N. Katju, for the Respondent, 


r 
è 
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SUDGMENT.—This is a defendant's 


‘appeal arising out of a suit for ejectment 


„ed the village, 


brought by the plaintids who have purchas- 
Che house in question is 
situated in Mamalganj in the District of 
Farrukhabad and has the following history. 
This house was purchased at auction from 


‘some one else by Babu Lachmandas. It is not 


clear what the true character of the possession 
of the judgment-debtorhad been but we know 
that Babu: Lachmandas had been a zemin- 
dar in the village and was a bairagi. He 
was certainly not a tenant or an ordinary 
occupier like a raiyat. On the 15th of 
October 1881 hesold this house along with 
its site to the predecessor of the defend- 


-antanod there was a clear recital in the 


sale-cleed that he was the full owner of the 


‘house and the site and was transferring 


his proprietary interest. 


This sale-ceed 
was actually attested by Shib Dayal, one of 


.the zemindars in the village and the pre- 


„decessor in title of the present plaintiffs. 


Subsequently the house was sold again 
ana then ultimately acquired by the present 
defendant. On the other hand the plaintiffs 
have acquired an Interest in the village from 
the zemindar. 

The defence mainly was that the defend- 
ant and his predecessor had been in ad- 
verse possession ofthe site all along and 
are its full proprietors and that the plaint- 
iffs never had any possession overor title 
in the property. Thelearned Munsif came 
to the conclusion that the defendant had 
fully established his adverse possession and 
that the plaintiffs had failed to prove that 
they ever had any possession within twelve 
years of the suit or that their title had 
even heen acknowledged. He according- 
ly dismissed the suit, On appeal the lower 
Appellate Court has set aside that decree 
and remanded the case. 

Ordinarily a finding on the question of 
adverse possession would be a finding of 
fact and binding in further appeal but in 
this case the learned Subordinate Judge 
of the lower Appellate Court has made 
several errors of law. In the first place 
he has distinguished the Full Bench case 
of Incha Ram v. Bande Ali Khan (1) on 
the supposition that the site of the shop 
in dispute in that case was situated in 
a- market (ganj) and not within the ordin- 
ary ambit of the zemindari. That this is 
incorrect. will appear from page 880* of the 
1) 11 Ind. Cas. 52; 8 A. L. J. 677; 33 A 57. 
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.zemindar at 


other zemindars. 
.of law laid down in the Full Bench case 


clearly to this case. 


164 


-report where Richards, C. J. remarked 


that it had been found that the site in 


-question was not situated in the ganj es- . 


tablished by Mr. Redcock Then again 
the learned Subordinate Judge thought 
that inasmuch as the present occupier of 


.this house, namely, respondent No.2 was 


a tenant of the village, therefore, the pre- 
sumption that the house belonged to the 
once arose. He forgot to 
notice that although the present respondent 
happens to be a tenant he has established 
the way in which the house has‘ devolved 


-on him and has shown that at any rate in 
. 1881 the occupier of the house was nota 


tenant but was a zemindar about whom 
there can be no presumption of law that 
he was a mere tenant or raiyat of the 
We think that the rule 


of Incha Ram v. Bande Ali Khan (1) applies 
As a matter of fact ' 
that case aroseout ofa dispute with re- 
gard to ahouse situate in this very vil- 
lage. Richards, CO. J., remarked that it was 
quite clear that Kamalganj was not an - 
ordinary agricultural village in which the 
ordinary strong presumption of the owner- 
ship of the zemindar arose. In the circum- 
stances he did not think that it was 
necessary that the defendants should 
prove that they expressly set up adverse 
possession more than twelves years be- 
fore the suit. Banerji, J., distinctly held :— 
“Tt not being proved that the occupa- 
tion of the site in question was with the 
leave and license of the landlord, but it 
being proved that the occupier belonged 
to aclass of persons...who ordinarily found - 
no place in an agricultural village that 
he never acknowledged the landlord's title 
and never paid rent or any other dues 


eto him for the occupation of the site, the 


ordinary rulethat every plaintiff against 
whom limitation is pleaded must prove sub- 
sisting title not barred by limitation will... 
apply even when the plaintiff happens to be 
the zemindar.” 


Asit hadbeen held that the village was 
an agricultural village but two-thirds of 
the inhabitants were said to have been non- 
agriculturists, Chamier, J., remaiks there 
being no proof and no ground for presum- 
ing that the zemindar had been in possession 
of the land at any time during the last 40 
years or that the defendants or their pre- 
decessor held under him in any sense, and 


468 : : 

I think that the case might have been dis- 
posed ofon that ground, 

On the findings of both the Courts below 
in this case itis quite clear thatit is nota 
case where the origin of the occupancy of the 
defendantis unknown. It is known definitely 
that it was occupied at one time by a person 
who was not a tenant or raiyat of the 
zemindar. Furthermore, it is known that 
at no time the plaintiff had actual posses- 
sion of it. Atnotime hasthe defendant 
or his predecessors acknowledged the title 

-of the zemindar or paid anyrent. Assum- 

ing, therefore, that the mere attestation by 
Shib Dayal did -not entitle the Court to 
raise the presumption that he was aware of 
the contents of the document which əx- 
pressly stated that absolute ownership was 
being transferred; the suit cannot succeed. 
That recital at any rate: shows that the 
occupation of Babu Lachmandas and his 
transferee was not in the capacity of a 
licensee. The view taken by the learned 
Munsif was correct and we must allow 
this appeal and setting aside the order 
of remand restore the decree of the Court 
of first instance with costs ‘in all Courts 
eae in this Court fees on the higher 
scale, 4 


“a K. Appeal allowed. 


- NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MUiISCBLLANEOtiS Appeal No. 47 or 1924, 
April 4, 1925. 

Present:—-Mr. Findlay, Officiating J. C. 

KEsSHEO—Derenpanr No. S—APPELLANT, 

VETSUS 
VITHAL AND OTHERS—DEFENDANTS 
Nos. l AND 2 AND PLAINTIFFS — 
RESPONDENTS. 

_ Probate and Administration ct (V of 1881), 3 5— 
Letters of Administration, grant of —Will—Proof 
required—-Admission, qualified, of testator’s signature 
—-Burden of proof, whether shifted—Delay in making 
npalicatión; effect of—Forgery and fraud, allegations 
v 


"Before the grant of Letters of Administration with 
the Will annexed the Judge should insist on strict 
proof of not only that the testator signed the Will and 
was in his senses at the time but also that he under- 
stood the contents of the Will. For this purpose proof 
should ordiaarily be forthcoming that the Will, if not 
wo a by himself, was read over to him. [p. 469, 
gol, 2. 
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It is not possible to enunciate.any specific standard 
of proof which will be required to establish .the 
authenticity of a Willin any given case, everything 
depends on the circumstances of the particular case 
under consideration and in any such case it is incum- 
bent on the person propounding a Will to produce 
proof of a nature which the circumstances of the case 
indicate as proper and necessary. [ibid.] ; 

Tara Chand Chuckerbutty v. Deb Nath Roy, 10 C. L. 
R. 550, referred to. 

A Will is one of the most solemn documents known 
to the law. By ita dead man entrusts tothe living 
the carrying out of his wishes, and as it is impossible 
that he can be called either to deny his signature or to 
explain the circumstances in which it was attached, it 
is essential that trustworthy and effective evidence 
should be given to establish compliance with the 
necessary forms of law. In case of doubt and dispute 
with regard to the testator’s signature justice requires 
that the best evidence procurable ofthat signature 
should be furnished, and an attempt to support the 
signature by anything that falls short of this standard 
isamatter which, though it may not be fatal, isa 
serious defect. [p. ‘469, col. 1.] 

A qualified admission by a party about the signature 
of the executant of a Will does not shift on to him the 
burden of proof that the Will was not executed, [p. 
470, col. 1.) i 

Ram Gopal Lal v. Aipna Kunwar, 69 Ind. Oas. 3l; 
44 A, 495 at p. 500; (1922) A. I. R. (P. ©.) 366; 31 M. L. 
T. 277; 27 C. W. N. 485; 21 A. L. J. 402; 1 Pat. LR, 
273; 49 I. A. 413 (P. C.) and Devidas y. Mamooji, 78 
Ind. Cas. 104; 20 N. L. R. 7; (1924) A. I. R. (N.) 103, 
referred to. j 

The delay in making an application for Probate is a 
circumstance to be taken into account in determining 
as to whether the Will is genuine. [p. 472, eol. 2.] 

Gnanamuthu Upadesi v. Vana Koilpillat Nadan, 17 
M. 379; 6 Ind. Dec. (N. s.) 263, referred to. 

Inacase wherea forgery or fraud is alleged, it is 
almost impossible to prove the same by actual direct 
evidence, and all the person alleging it can do is to 
give evidence of the. circumstances, from which a 
reasonable presumption arises that something of the 
sort has occurred. [p. 473, col. 1.] 

Appeal against the judgment of the 


Additional District Judge, Nagpur, dated 


‘the 13th September 1923,1n Civil Suit No, 38 


of 1924, o 

Mr. ‘Mf. R. Bobde, for the Appellant. 

Sir B; K. Bose and Mr. G. R. Deo, for the 
Respondents, i 

JUDGwiENT.—The appellant, Kesheo, 
is the eldest son of one Sitarami Pant who 
died on the 21st of December 1920, The 
first three respondents—Vithal, Pandurang 
and Pundalik—-were the plaintiffs in the 
lower Court, while the 4th and 5th respon- 
dents Musammat Janki Bai and Laxman 
are respectively the widow of Sitaram Pant 
and the son of Ganpati, a deceased brother 
of Sitaram Pant. Vithal, Pandurang and 
Pundalik applied for Letters of Administra- 
tion with reference to an alleged Will of 
Sitaram, said to have been executed on the 
18th of December 1920, under circumstances 
which are clear from the judgment appeal- 


[89 I-O. 1925] 


ed.against, and the appellant; Kesheo, has 
now come up in appeal against the. said 
judgment. 


The learned Additional District Judge. 


“found that the Will in question had been 


duly executed by the testator Sitaram; while. 
he was in full. possession of his mental: 


powers, and that the execution: of the Will 
had been duly attested, and this. finding I 
am mainly concerned with in the present 
appeal.. 

The Will in question is Ex: P-15 and 
isin English. The case is-somewhat pecu- 
liar in that the present appellant admitted 
in the lower Court that the - signature 
© “Sitaram” on the Will was.the genuine 

signature of his father; the rest-of the Will 

was denied. The theory. advanced in this 

connection by theappellant was that Sitaram 

d to recover certain debt. from S. K., 

- Barlinge, that P. W. No. 3 Harinath Buxy. 
brought a blank piece of paper to Sitaram 

during his illness, and that- this piece of 

paper was subsequently. used for the -pur- 

pose of forging a false and frauduient Will. 

It has been advanced on behalf of the 


appellant thata different standard of proof: 


applies in connection with the proving. of a 
Will in a:case.of the present nature. I.have 
been: referred to the remarks-of their Lord- 
ships of the Privy Council in Ram Gopal 
Lal.v, Aipna Kunwar (1) where the follow- 
ing passage occurs:— 

“Their Lordships- pause here in the recital 
ofthe facts, for the purpose of pointing out 
what-is required for proof of.a Will. A Will 
is one of the most solemn documents. known 
to the law. By ita dead man entrusts. to 
the: living the carrying out of his wishes, 
and as it is impossible that he can be 
called- either to deny his signature or to 
explain the circumstances in which it was 


‘attached; it is essential that trustworthy. 


and effective evidence should be given to 
establish. compliance- with the necessary 
forms of law. In-the present instance, no 
‘formalities are essential. Proofof the. tes- 
tator's signature is all that, is needed; but, 
in case of doubt or dispute, justice 


requires that the best evidence procurable. 


of that signature should-be furnished, and 
an attempt to support the signature by 
anything that falls short of this standard 
is a matter which, though it may not be 
fatal, is a serious defect. In the- present 

(1) 89 Ind. Cas. 31; 44 A. 495 atp. 509; (1922) A. I. 


R. (P. ©.) 366; 31 M. L. T. 277; 27 C.W. N.485; 21 
A, 4, J 402; 1 Pat, L. R. 273; 49 I, A, 413 (P. 0). 
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case, as has. been -stated, seven . witnesses 
purported to have attested the testator’s 
signature, Their signatures as found on the 
document are these: ‘ Ramkumgar Singh 
Bechu Singh; Ishar Singh Manager of Bari 
Sanghat, Benares; Sri Mahant Makund 
Singh Akali, Manager of Sir Hamidar Takht, 
Patna; Jageshar, resident of Surahi; 
Maheshri Dat Patak, resident of Jamalpur; 
Kali Charan Lonia, resident of Surahi.’” 

The said passage is not, however, pecu- 
liarly apposite in the present instance, 
because. here the signature is admitted, at 
least so far asthe word “Sitaram” is con- 
cerned. 

In Kuppayammal v: Ammani Ammal _ 
(2), Shephard; O. ©. J., and Benson, J., 
pointed out that before the grant of Letters 
of Administration the Judge should insist 
on strict proof of not only that the testator 
signed: the Will and was in his senses at 
the time but also that he understood the 
contents of the Will. It was further sug- 
gested that. for this purpose proof should 
ordinarily be forthcoming that the Will, if 
not written by himself, was read over to 
him. A slightly less exacting standard of 
proof was indicated in Jarat Kumari Dassi 
v, Bissessur Dutt (3). It seems to me im- 
possible, however, to enunciate any specific 
standard of proof which will be required 
to establish the authenticity of a Will in 
any given case. Everything depends on 
the circumstances of the particular case 
under consideration, and in any such case 
it is incumbent on the person propounding 
a Will to produce proof of a nature, which 
the circumstances of the case indicate as 
proper and necessary: cf. Tara Chand 
Chuckerbutty v. Deb Nath Roy (4). It remains 
to decide whether in the peculiar circum- 
stances of the present case the latter 
ssandard has been complied ‘with. 

It has been suggested on behalf of 
the respondents. that in view of the present 
appellant's admission that the word “Sitaram 
had been written by-the deceased himself, 
the burden of proving the non-execution of - 
the Will shifted on to the present appel- 
lant. I cannot accede to the proposition. 
In the first. place, there has not been an 
unqualified admission of the signature as a 
whole, The signature as a whole reads as 
“Sitaram Gambhau”. Now, in the-present 

2 5: “Dec. (N. s.) 216. 
a 13 faa Cas: BIT; 39 6. Bas: 16 C, W. N, 265, 
(4) 10 Ç, L. R. 550, 


ino | 
case-the principle enunciated in Devidas v. 
Mamooji (5) undoubtedly applies and I am 
unable to accede to the suggestion that the 
very qualified admission made by the pre- 
sent appellant regarding the signature 
“Sitaram” in any way shifted the burden 
of proof on to him: cf Ram Gopal Lal v. 
Aipna Kunwar (1). 

I now turn to examine the actual cir- 
cumstances under which the Will was exe- 
cuted, The Will itself (Ex. P-15) is 
admittedly not a holograph. At the best, 
only Sitaram’s signature appears thereon 
and that signature is not even dated, the 
date having obviously been inserted by 
the person who drafted the body of the 
Will. There are other highly peculiar and 
significant circumstances inconnection with 
this document. It is not imperative that 
the name of the scribe of the Will should 
be inserted therein, but it is a very ordinary 
circumstance in documents of this sort in 
India to find that this is done, and the 
curious fact is that an attesting witness 


Nagorao (P. W. No. 1) professes ignorance. 


as to who the scribe of the Will was. The 
other attesting witness Venkatesh (P. W. 
No 2) also stated that he did not know who- 
the scribe of the Will was He gave direct- 
ly contradictory evidence in Civil Suit No. 
118 of 1923 in the Court of the Second Sub- 
ordinate Judge, Second Class, Nagpur. to the 
effect that Harinath Buxy (P. W. No. 3) had 
scribed thé Will. Such a contradiction is 
very striking in the circumstances and 
suggests some disquieting reflections regard- 
ing- the attitude of an all important witness 
like*-this. The widow of the deceased, 
Musammat Janki Bai (P. W. No 12), would 
have us believe that Sitaram himself wrote 
out the Will. It is a curious fact that 
Harinath Buxy(P. W. No 3), who had been 
a petition-writer himself all his life and, gs 
I have shown, ig mentioned in Ex. If1-D, 10 
as the scribe of the Will, denies that this 
was so There would certainly seem in the 
present case to have been a desire on the 
part of the first three respondents to con- 
ceal theilentity of the scribe If forgery 
or manipnlation there was, this reluctance 
10 reveal the name of the scribe can be 
very woll understood, It is extremely curi- 
ous, therefore, to find that now the person 
who takes the responsibility for scribing 
“the Will is Wamanrao Govardhan (P. W. 
No, 10), who was only a student in 1920, 
(5) 78 Ind Cas. 104; 20 N. L. R.T; (1924) A.I, R. 
(N,) 103. ` 


RESHO V. VITHAL. 
.Why a lad of this description should havā- 


(80 1. È. 1928) 


been chosen for the purpose when an experi- ` 
enced petition-writer like Harinath Buxy., 
was available, remains a mystery. He, how- 
ever, it. is extremely disturbing to find, does 
not take unanalified responsibility. His 
story is that Gannatro. the younger brother 
of Sitaram Pant, gave him a draft of a Will 
to copy. The witness made a copy, which. 
was not intended to he the final deed but 
was tobe further copied by some other. 
person. This witness does not associate 
himself with the execution of the Will by 
Sitaram Pant or with the signatures of the 
attesting witnesses. 

It is difficult, indeed, to understand 
the cloud of mystery which surrounds this 
aspect of the affair. If the evidence of 
Wamanrao Govardhan (P. W. No. 10) is 
true, viz., that the draft was not intended - 
to be the final draft, why should he have 
dated it in the formal way he did? Itis 
curious also thatif the evidence of P. W. 
No. 10 in this connection is truthful, why 
the formal expression that the testator was. 
in a sound state of mind should arpear 
in the draft The inclusion of this and- 
the dating of the Will certainly suggest 
very strongly that the Will was intended 
to be exeented there and then at the time 
when P W No 10 wrote it out, The at- 
titude of Harinath Buxv (P W. No. 3) and 
Wamanrao (P W. No. 10) is, in short, in my. 
opinion, highly unsatisfactory. They strike 
me as persons most carefnl, not to commit 
themselves, and reading hetween the lines 
of their evidence, it would apnear that either. 
they are suppressing essential facts, or are 
giving a garbled version of the whole trans-: 
action. 

The difficulties about the acceptance 
of this Will as a genuine one, under the 
circumstances alleged by the younger sons.. 
of Sitaram, do not end with the above.. 
Vithal (P. W. No. 8) was, ifthe Will be a 
genuine one, a vitally interested party. He. 
was in 1920 aged 20 and it is little less than 
extraordinary that he shonld profess to- 
have only learnt afterwards of the fact of 
his father having executed the Will This 
strikes - me as an extremely unlikely cir- 
cumstance and the obvious suggestion is 
that it found convenient to arrange for 
these witnesses to feign ignorance of the 
cirenmstances, under which the Will was: 
prepared, so as to avoid introducing possi- _ 
ble confusion into the evidence therer 
anent, °° A i : 
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The .next material point .I desire to 
.alļude to concerns what occurred’ before 
_ the Will is said to have been executed. P. 

W.No. 10 Wamanrao's story is that he 
prepared Ex P-15 froma draft given him 
by .Ganpatrao. . Very unfortunately this 
draft is not forthcoming. What is pro- 


duced is a letter, dated Sth December 1920 ` 


(Ex. P-14), sent to Mr, Ghate, a Pleader in 
Akola. That leiter states that Sitaram was 
in bad health, that there had, been a. quarrel 


with Kesheo, and ‘that Sitaram wanted to’ 


arrange for the Will being executed, by 
which .Kesheo would be practically dis- 
inherited. Mr. Ghate was accordingly asked 
to-prepare a draft Will, The evidence for 


the plaintiff-respondents goes to suggest: 


that Sitaram, who was the manager for 
Gopalrao Kesheorao Buty, was upto the 
last able to dispose of the papers relating 
to that business.’ It is curious, therefore, 
to find that it was Harinath Buxy (P. W. 
No, 3) who wrote the letter in question to 
Mr. Ghate. In the case of such an impoit- 
aút document, even if it .were assumed 
that Sitaram was not in a physical state 
to write the text of a letter like P-14, one 
would have expected to find that at least 
the letter issued in his name and was signed 
by him. Mr. Ghate’s evidence is that he 
prepared the draft Will on the instructions 
contained in Ex. P-14, only leaving blanks 
for proper names and details of property. I 
find it extremely difficult, to understand 
how a legal practitioner could have pre- 
pared the draft of the very vagne and gen- 
etal instructions contained in P-14. If 
P‘l4 were in reality the real basis of the 
Will, the Will (Ex. P-15) would have been 
ntuch less specific and tharough-going than 
it is. The witness Mr. Ghate has been at 
great pains to preserve the letter (Ix. P-14), 
bit it is peculiarly unfortunate for the 
plaintiff respondents, if their case be a true 
one, that similar care has not been taken 
by them or by anyone else interested to pro- 
duce the draft prepared’ by Mr. Ghate. 
There are many - other difficulties 
before the story of the plaintiffs can be ac- 
cepted as regards the’ circumstances’ under 
which this Will (Ex. P-15) was executed. 


It is true that registrationis not compulsory, 


but inthe case of educated persons like 
those, who have to deal with, it is highly 
significant that no steps were taken -to.have 
an.all-important document like this regis- 
tered.! L am-.mot: much:-impréssed by. the 
argument that, Sitaram was prima, facie 


KESHEO V., VITHAT,, 


471 
unlikely to have madea Will at the time - 
‘he did, Although he was apparently con- 


“scious and in possession of his senses, it is 


clear that he realised that his state of 
health was bad. He was apparently suffer- | 
ing from dropsy and wasa man of over 55. 
years of age. On the other hand, I do not. 
think the plaintiffs’ evidence has very satis- 
fagtorily established the fact that there 
had been an open or very serious breach. 
between Kesheo and his father. In the 

plaintiffs” written statement dated the 2nd . 
of. August 1923 it was stated that Kesheo .. 
only occasionally came to his father's house 
and did not show his face there during . 
the last 4 or 5 days of bis illness. The , 
impression, which the plaintiffs wish us to , 
have of the bad relations in existence het- . 
ween Kesheo and his father, is not borne 
out by their own evidence. Janki Bai (P. 
W. No. 12) says that there was a quarrel 
bétween Kesheo and Vithal some 10 or 12 
days before Sitaram died. I do not suppose 
for a moment that this isa false assertion, 
but a quarrel between Kesheo and Vithal 
would not necessarily mean a quarrel be- | 
tween Kesheo and his father. Janki Bai's - 
evidence in this connection is clearly not - 


. reliable, for, if she coul.l be believed, Sitaram | 


told Kesheo that he had disinherited him 
at least a week before the Will waa exe- 
cuted. And again, if this quarrel were 
the final straw, which induced Sitaram to | 
disinherit Kesheéo, the letter (lèn. P-14) to 
Mr. Ghate must have heen written, if Janki 
Bai's evidence is correct, before the quarrel 
took place. According to her, the date of 
the quarrel must have been about the 10th 
of December, while according to P. W. No. 
4 the date woul-l Have been the 6thidem. 

Again, it appears from the evidence 
of Nagorao (P. W. No. 1) that Kesheo per- 
formed his father’s obsequies and lived in 
thee house during the period of mourning. 
This point is also deposed to by Wamanrao 
(P. W. No. 10). If Kesheo had already been _ 
disinherited some 3 days before his father's 
death, it is almost impossible to believe 
that the news would not have reached him 
in some form or other and,if it had, it is 
difficult to suppose that he would have 
gone on playing the part of a normal dati- 
ful son in the way the plaintiffs’ evidence 
itself shows he did. ing 

Another suggestion made on behalf 
of the plaintiffs is that Kesheo had taken 
to the worship of anothér deity “Datta”. and 
that this had caused friction between the 
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father and the son. The widow's own evi- 
dence suggests that this explanation of the 
alleged friction is a very. fai fetched one. 
She herself admits that Sitaram used to go 
to “darshan” and to dine in the new temple 
of “Datta”, and even if this had been the 
cause of the trouble it had occurred 4 or 5 
days before. In that event we should have 
expected to find Sitaram’ disinheriting 
Kesheo then and there. 

Again, we have on record the power 


of attorney granted by Siteram on lth» 
Séptember 1916 in favour of Kesheo. This | 
has never been cancelled. If there had been 


an open rupture between the father’and the 
eldest son of the kind suggested, I should 
certainly have expected to find that he 
would have taken action to cancel this 
document also. He was a business man, 


apparently of intelligence, and he could’ 


not have anticipated on the date of the 
execution of the Will that he would néces- 
sarily die within thrėe days. Under. these 
circumstances I should certainly have ex- 
pécted to find that he would have taken 


immediate steps to cancel'an important 


document like ITI D-2 which left very cons- 
iderable powers in the hands of the son 
who was, on the plaintiffs’ theory, to be dis- 
inherited. > 

The -internal evidence furnished by 
the context of the Will itself is also, in my 
opinion, not very helpful to the plaintiffs’ 
case. The Willis extremely laconic about 
the reasons for the disinheriting of Kesheo. 
The provision that he is- to be given 
Rs. 3,000 payable in 25 instalments of 
Rs. 120 each is on the face of ita most ex- 
traordinary one. The payments are to begin 
from any year, which the present lessees 
(Vinayakrao and Nagorao) care to appoint 
on this basis, therefore, the payment can 
apparently be. postponed to the Greek 
Kalends. If this document had been exe- 


cuted by a father, who, while he felt him-. 


self obliged to disinherit his eldést son 
was nevertheless prepared to make some 
effective provision for him. I should not 
have expected the provision to be of the 
illusive nature which the one in question is. 

Great emphasis has been laid by the 
learned Counsel for the respondents on the 
fact that the mother's evidence entirely 
supports their case, When disputes arise 
in a family, it is almost inevitable that such 
a parent should take one side or the other. 
It is significant that she admits that there 
was friction between her and ‘her daughter; 
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in-law (Késhéo’s wife) and “I. should not be 
surprised if the genesis of the friction 
which has led to the present proceedings 
were to be found in this incident rather 
than in a quarrel between Sitaram and 
Kesheo over the matter of deity worship. 
I would point out, moreover, that Janki 
Bai has overdoné her support to younger. 
sons and has gonéin her evidence in certain 
instances further than the plaintiff-respond-- 
ents went in their pleadings.’ I havé been 
asked to’ treat her evidence as true because, 
she, unlike others, deénies actnal direct. 
knowledge of the execution of the Will. But 
the obvious reply on behalf of the appellant 
is that i in the peculiar circumstances of the 
case there would have been a risk of . 
introducing’ confusion into the evidence if 
she also had professed knowledge of the 
circumstances under which the Will was 
executed. : 

Still, another circumstance has heen 
taken into’account in connection with the 
authenticity of this Will. The Will was exe- 
cuted on 18th December 1920, but no ap- 
plication for Probate or Letters of Adminis- 
tration was made until some two, years 
later. The delay in making the application 
is certainly a circumstance to be taken 
into account in a case like the present: cf, 
Gnanamuthu Upadesi v. Vana Koilpillat 
Nadan (6). In view of the contents of the 
Will Ganpatrao would havebeen the obvious 
person to have come forward and asked for 
Probate. But it is clear that he kept silent 
for some time and unfortunately, in the 
meantime, has died. Itis no doubt true 
that the Will was produced in the mutation 
proceedings but that was after all a subsi-. 
diary matter and the fact remains that 
real effective action to have the Will put into 
force was only taken two years after it had 
been executed. 


Again, in this case we have the evi- 
dence of a reputable’ witness like Kesheo- 
rao Tamhan (D. W. No. 1) who was an inti-’ 
mate friend of Sitaram and saw him on the 
day before he died. Sitaram mentioned his” 
business affairs to him including the matter 
of the money he desired to recover from Mr. 
Barlings, Pleader. but never mentioned the 
fact of his having executed a Will and dis- 
inherited Kesheo. This strikes one as ex- 
tremely surprising. The only explanation 
offered on behalf of the plaintiff-respond-' 
ents in this conméction was that probably 


(6) 17 M. 379; 6 Ind. Dee, (N. 8.) 263. 


(89 I. O. 1925] 


Sitaram -did not like'to trouble intimate 
friends like the gentleman mentioned and 
Yadorao (D. W. No. 2) about such an un- 
pleasant matter. If, however, the plaintiff's 
case were a true‘one, Sitaram had already 
taken the esseritial unpleasant step, viz., the 
actual act of disinheriting Kesheo, and in 
those ‘circumstances should. have naturally 


expected to find a man of his type explain-. 


ing to his intimate friends why he had 
taken the actionhe had. The evidence of 


Govindrao (D. W. No. 5) and Vishwanath’ 


(D. W. No. 6) also goes strongly to support 
‘the theory of the appellant that there wads 
no sérious friction between Kesheo and his 
father. 

In a case where a forgery or fraud is 
alleged, it is almost impossible to prove the 
same-by actual direct evidence, and-all the 
person alleging it can do‘is to give evidence 
of the circumstances, from which a réason- 
able presumptirn arises that something of 
the’sort has occurred. In the present case 
the appellant has admitted the. signature 


“Sitaram” is that of his father, but has- 


advanced a theory that a blank paper so 


signed had been utilised for the purposes” 


of forging a Will in Sitaram's name. I have 
examined at length the circumstances of 


the case and it seems to me that the alleged : 


transaction of the Will is shrouded in doubt 
and mystery. 
under which the draft was prepared in con- 
sequence of a letter sent to a Pleader in 
Akola, are highly mysterious. The original 
draft which he prepared is not forth- 
coming, We have the evidénce of an 
attesting witness contradicting himself in 
different Courts as to who was the scribe 
of the Will, and the alleged actual scribe 
Wamanrao (P. W. No, 10) is not willing 
to take the responsibility of saying that 
his draft was the final one. The part 


which Harinath Buxy (P.W.No 3) played’ 


in the matter is also far from clear and is 
shrouded in mystery and suspicion. The in- 
ternal contents of the Will’ also, as | have 
_ shown, are also such as tend to throw doubt 
on its authenticity. I have omitted to mention 
another circumstance in connection there- 
with thére is a most significant omission 
therein, viz. that no provision has been 
made for the deceased's daughter-in-law, the 
widow of a pre-deceased son. 

It seems unnecessary for me to for- 
mulate theory'as to who- were responsible 
for the forging of this Will, if it bea forged 
document, 
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whether-it -has been established beyond 
reasonable doubt that Sitararn duly execut- 
ed this Will. For the reasons already given 
Iam not Wana on this point and a very 
large margin of doubt remains to the effect- 
that this Will has been -brought into exis- . 
terice subsequently to Sitaram’s death by 
interested parties, who possibly took advan- 
tage of the fact that there was a certain 
amount of friction, at any rate, between 
Kesheo and his brothers. I do not think 
‘thérefore, that the plaintiff-respondents. 
have’ sufficiently discharged the: burden 
which rested on them to prove the authenti- 
city of this Will. ` 

For the above` reasons the judgment 
ofthe lower Court is reversed and the ap- 
plication for Letters of Administration filed 
by the first three ‘respondents is dismissed. 
The réspondents must bear the appellant's 
costs in this ‘Court as well.as their own, 
while in the lower- Court the plaintiff-re- 
spondents will bear defendant No. 3’s costs 
incurred there: 


G. RD. Appeal accepted. 


——___— 


a 


OUDH JUDICIAL COMMIS-- 
SIONER’S COURT. 

Firsr O1vIL APPEAL No. 18 or 1924. 

$ April 6, 1925. 

Present: —Mr. Wazir Hasan, A. J. C. 
WAJID ALI AND OTHERS—PLAINTIFFS— 
APPBLLANTS 
VETSUS 
Musammat SALIMA BEGAM 
AND ANOTHER——DEFENDANTS—R#sPONDENTS. 

Adverse possession—Assertion of title on basis of gift 
by deceased—Limitation. _ 

e Where a person who is net the heir ofa deceased 
Muhammadan obtains possession ofa portion of the 
property belonging to the deceased under an assertion 
of title on the basis of a gift, his assertion is a suffici- 
ent disclaimer of the title of the heirs of the deceased 
and sets limitation in motion against them. Posses- 
sion of the property under these circumstances for a 
period of twelve yéars after such assertion of title 
extinguishes the title of the rightful claimants of the 
property even though the gift alleged by the person in 
possession is not proved. [p. 472, col. 2; p. 473, col. 1) 

First appeal from the judgment and- 
decreé of the Subordinate Judge, Bahraich,- 
dated the 29th Novémber 1923. 

Mr. Ali Mohammad, for the Respondent, 


JUDGMENT.—This is the plaintiffs’ 
appeal, The suit out of which it arises was 
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for possession of 6 annas 10 2/7 pies share 
im village Santher,.Pargana Nanpara in 
the District of Bahraich. .. 


The aforementioned village belonged in _ 


its: entirety :to one. Musahib Ali in under- 
proprietary tenure. The superior proprietor 
of the village is the taluq/ar of Tapraha. 
Musahib Ali died on 16th September 
1835. His heirs under the Hanafi .Muham- 
madan Law were his widow, Musummat 
Mariyam, the plaintiffs Nos. 1 to 5, and 
Nawab Ali, defendant No. 2, sons of Akbar 
Ali a brother of Musahib Ali, and also one 


Saadat Ali, plaintiff's brother since deceas- , 


ed. 

On the death of Musahib Ali the talugdar 
of Tapraha brought a suit for possession of 
the village as against Musammat Mariyam. 
That suit failed in the Court of first instance 
and during the pendency of the appeal from 
the decree of that Court Musammat Mari- 
yam died on the 18th September-1900. On 
the application of the talugdar the nephews 
of Musahib Ali, whose names have heen 
stated before, were made the legal repre- 
sentatives of the deceased Mariyam. The 
defendant No. 1- to the present suit, 
Musammat Salima isa niece of Musammat 
Mariyam. She also applied to be made a 
party to the appeal-on the allegation that 
the deceased lady, Musammat Mariyam, had 
made a gift of the property in suit to her. 
This application was. made on the 26th 
September 1900. With the consent of the 
then appellant Musammat Salima was also 
impleaded a party respondent to the appeal. 
The appeal was eventually dismissed. 

The plaintiffs’ case is that under a family 
settlement as well as undera family custom 
Musammat Mariyam was in possession of 
the village for her lifetime, and on her death 
the reversionary interest under the same 
settlement and the same custom devolved 
upon the heirs of her deceased husband 
Musahib Ali. On the death of Mariyam, 
however, Musammat Salima took unlawful 
possession of half of the village and the 
other half was in the possession of the 
defendant No. 2, who is the brother of the 
plaintiffs. aa, 

In the year 1911, the plaintiffs and the 
taluqdar applied to the Court of Revenue 
for the entry of their names in the revenue 
registers. Musammat Salima objected to 
this application. “The decision of the Court 
was that the then existing entry in respect 
of half of the village which was made im- 
mediately after Musammat Mariyam's death - 
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in favour of Musammat,Salima shall stand - 
unaltered, while the entry of the-nameé of” 
(the defendant No.2in respect-of the other 
half of the village ‘shall be altered’ by ~ 
adding the names of thé plaintills to the” 
name of the defendant The latter aitera- 
tion was accordingly made in the kewat, ` 

The present suit is mainly directed to 
ohtain possession of the eight-annas share ` 
which is held by Musummat Salima, and it | 
is said that Nawab Ali defendant No. 2 
having refused to join in the array of 
the plaintiffs was madea defendant in the 
suit. j À 

For the purposes of this appeal. the only 
defence, which need be stated, was that the 
share in the possession of Musammat Salima 
has been held adversely by her for a period 
of more than twelve vears and that conse- 
quently the plaintiffs’ suit is barred by 
limitation under Art. 144 of the First Sche- 
dule of the Indian Limitation Act. 

The Trial Court has held that the case 
set up by the plaintiffs as to the family 
custom and the family settlement was not 
established and it has further held that the 
plea of adverse possession raised by the . 
defendants was established. In the grounds 
embodied in the memorandum of appeal to 
this Court objection is made against the 
decision of the Court of first instance on the 
last mentioned plea only. 

I am of opinion that the decision of the 
lower Court is correct. The plaintiffs argue 
that they and Musammat Salima are. co- 
sharers and that, therefore, her exclusive 
possession cannot be construed to be ad-. 
verse to the plaintiffs’ title without a com-. 
plete disclaimer and ouster. There is no 
such disclaimer or ouster established in the 
case. 

In the first place there is no foundation 
in the present case for the contention that” 

*the plaintiffs and the defendant No, 1 stand 
in the relationship of co-owners in the eight- 
annas share in the possession of the latter, 
The plaintiffs are the heirs of Musahib Ali 
who died, as already stated, so far back as | 
the year 1836. Musammat Salima defend- 
ant No. 1, is not amongst the heirs of 
Musahib Ali. She is an heir under the 
Muhammadan Law to the estate of her aunt 
Musammat Mariyam in which estate the 
plaintiffs have no interest whatsoever. f 

-In the proceedings for substitution of 
names inthe appel, mentione | at an earlier 
portion of this ju lgment, after.the death of 

Musammat Mariyam on the lsth September 
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1900, Musammat Salima, defendant No. 1, 
claimed title to the estate of M usammat ` 
Mariyam onthe basis of a gift.. Though 
the issue as to the giftnow raised has failed, 


yet the assertion oftitle madeon the basis. 


BBHAKI LAL V. BALMOKAND. ` 


of that gift in the vear -1900 by the defend- . 


ant Musammat Salima was a sufficient dis- 
claimer of the plaintiffs’. title and set the 
_ limitation in motion. The. decision of their 


Lordships of the Privy Council in the case - 


of Varada Pillai v Jeerarathnammal (1) 
covers the case before me altogether. The 
appeal fails and is dismissed with costs. 
Ol, Appeal dismissed:- 
(1) 53 Ind. -Cas. 901: 46 L A. eh. (1919) M. W. 


721: 10 L. W. 679: 24 O. W. N. 346: 38 M. L. J. 313; y, 


A L. J. 974; 43 M. 244; 2U. P. L.R. (P. C.) 61; 22 
Bom, L, R. 444 P/O). 
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LAHORE HIGH COURT. 
Secoxp CIVIL APPEAL No. 1212 or 1923. ` 
January 28, 1924. f 
Present:—Mr. Justice Campbell. 
. BEHARI PAUS POANTA PENANG 
Versus . 
BALMOKA ND AND OTHERS—DEFENDANTS— 
RESPONDENTS. 
Bengal Land Redemption and Foreclosure Regulation 


` ¿XVII of 1808), 3. 8—Mortgage—Foreclosure—Notice, | 


service of, proof, of—Burden of proof. 
There can ba no presumption in law that a foreclosure 
notics under Bengal I.and Redemption and Foreclosure 


Regulation’ XVIlof 1203 is regular and a party who ' 


relies upon foreclosure proceedings having effected 
forfeiture of the estate of a mortgagor must, prove 
affirmatively the due performance of every condition 
necessary to b2 established under the Regulation. 


Unless the party who sets up due service of the 


notice under the Regulation proves aTirmatively that 
actual demand of payment was made from the, mort- 
gagor before an application for forsclosure was made, 
the notica must be held to be a nullity. [p 475, col. 2; 
p. 476, col. 1.) 


-Sochet Singh v. Dial Singh, 46 P. R. 1907; 122 P. W.. 


R. 1907; 192 P. L. R. 1905, followed. 

Second appeal from a decree of the 
District Judge, Amritsar, dated the 26th 
February 1923, affirming that:of the Mnnsif, 
First Class, Amritsar, dated the 6th July 
1921. 

. Lala Badri Das, RB „for the Appellants. 

. Lala Balwant “Rai, ‘for the Respondents. 


- JUDGMENT.—the - plaintiff on the: 


13th -of March 1919 sued to redeem a mort- 
gage -of a house effected: onthe 9th-of 
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_pleas with the assertion that the mort- 
gagee had served the plaintiff's predeces- 
sors-in-interest with notice under Regu- 
lation XVII of 1806 on the 9th of February 
1918 and that -the plaintiff not having 
brought his suit within one yéar foun 
that date had’ ‘lost his right to redeem, 
-The plaintiff denied that notice had heen - 
served or that the notice was valid. The - 
Trial Court struck the general issue “whe- 
ther the plaintiff's suit is within, time” 
with onus on the plaintiff, and refused to - 


: listen to objections by the plaintiff's Coun- - 
- sel that. the alleged notice 


was. invalid, 

saying that : these should be put forwards 
in. a separate proceeding of objections 

before the Court which issued the notice. 

The suit: was dismissed and the order of - 
dismiséal was upheld by the District 

Judge." 

The plaintif: ‘has come to: this Court on - 
second appeal. The: learned Counsel for — 
the respondents admits that the Triel 
Court took a wrong view’ of the law in 
ruling out_objections to the validity- of” 
the notice in the suit before him. He 
contends, firstly, that the plaintiff did not, 
as he should have done, spevify exactly 
in what, respects the notice was invalid, 
and, secondly, that in his appeal to .the 
District Judge the plaintiff did not raise the 
question of irregnlarity or invalidity of the 
notice. 

In regard to the first point the plaintiff 
re-joined the defendants’ written statement 
that the alleged notice was not regular 
or legal and added that he had made 
objections to that effect in the Court which 
issued the notice. This plea was suffici- 
ently explicit and, as pointed out in 
Sachet Singh v. Dial Singh (1) where severzl 
other authorities were discussed, the Jaw 
is that there can be no presumption in 
l&w that a foreclosure notice under the 
Regulation is regular and that the pariy . 
who relies upon foreclosure proceedings 
having effected forfeiture of the estate of 
a mortgagor has to prove affirmatively the 
due performance of every condition neces- . 


-sary to be established under the Regula- - 


tion. 


t 


For instanceit has been laid down’ 
repeatedly ‘that; unless the party who sets © 
up..due service of a notice under Regu- 


: lation XVII proves affirmatively that actual - 
: demand: of. payment. was made from the . 


March 1901 ‘by ‘the father of his assignors.. 


défetidants Nos. 3 and’ 4:in favour of de~.: 


fendant ` ‘No. 2. and ‘Was--mictiamong - other 31 


` 


mortgagor. before application was made ‘for.’ 
Prana ra 1907; 122 P.W. R- 1907;. 192 P, Le Ri f 
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the foreclosure, the notice must be held to 
be a nullity. 
As for the second point it appears to me 


that the learned District Judge fell into - 


the same error of law ag did the Trial 
Court and in any case his judgment states 


that the plaintiff had urged that service of. 


the notice had not been proved to have been 
duly effected. 

The plaintiff-appellant asks for no more 
than that the suit should be sent back 
for re-trial and this must be done. I accept 


the appeal, set aside the orders of the- 
Courts below and direct that the defendant- 


Balmokand be required to. prove that 
every requisite formality was fulfilled in 
connection with the foreclosure notice 
alleged to have been served on the plaintiff 
as well as that the notice was actually 
served and that after decision of this- 
and of any other issues that- may arise 
a fresh decision be ordered by the Trial 
Court. 


Costs in this Court will. be costs-in the: 


suit. 


a. K, Appeal accepted. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Execution or DECREE Appgats Nos, 62 
AND 63 oF 1924, . 

March 25, 1925. 

Present:--Mr. Wazir Hasan, A. J: ©. 
Musammat MAHARJ {—Decres-HoLpzer— 
APPELLANT 

R VETSUS 4 
RAGHOMAN AND orHers—J UDGMENT- 
DEBTORS— RESPONDENTS. 

Hindu Law—Joint family—Mortgage by father—s 
Morigage-decree—Personal liability of father—-Interest 
of sons, whether can be sold. 

A mortgage-decree passed on a compromise provid- 
ed that if the decree was not fully satisfied out of 
the sale-proceeds of the mortgaged property the 
balance of the decretal amount may be recovered from 
the mortgagor personally or from the assets of the 
mortgagor in the hands of his sons. The sale-proceeds 
of the mortgaged property proved insufficient to 
satisfy the decree and the decree-holder sought to 
execute the decree by sale of other property belonging 
to the mortgagor and the sale of the interest of the- 
sons of the mortgagor in such property: 

Held, (1) that the interest of the mortgagor in joint 
family property could be sold in ‘execution of the decree 
obtained against him personally; [p. 477, cols. 1& 2.] 

(2) that the interest of the sons of the mortgagor 
in joint family property could ajso be sold in execu- 
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tion of the decree inasmuch asthe debt incurred was » 
their father's and it was not shown that it was either 
immoral or illegal. [p. 477, col. 2.) 


Miscellaneous appeal against an order of 
the District Judge, Fyzabad, dated the Ist: 
August 1924, reversing that of the Sub- 
ordinate Judge, Fyzabad, dated the 24th 
January 1924, 

Mr. Niamat Ullah, for the Appellant. 

‘Mr. B. N. Srivastava, for the Respond- 
ents. 


JUDGMENT.—At the hearing. of these 
appeals to-day the learned Advocate, who 
appeared on behalf of the respondents at 
the last hearing of the appeals, stated that 
he had had -no instructions on behalf of his- 
clients to put in appearance at, to-day’s hear- 
ing. I will now proceed with the decision 
of the appeals, i 

The two appeals arise out of a singlẹ ap- 
plication for execution of a decree obtained 
by the appellant on the 29th May 1918 from 
the Court. of the Subordinate Judge. of 
Fyzabad. The suit in which this decree 
was obtained was instituted on the basis 
of a deed of mortgage dated the 22nd 
August 1911 executed by Bhagirathi 
and his brother, Mahadeo. The mort- 
gage was a simple one and the property 
which was made security for the loan was 
an 8-annas share of a 89 bighas 5 biswas 
under-proprietary tenure. Mahadeo had. 
died before the institution of that suit. 
and the decree was obtained as against the 
surviving. mortgagor, Bhagirathi, and the. 
six sons of Mahadeo, Raghoman and five- 
others. The decree was founded on a com- 
promise and was for a sum of Rs. 2,663. 
The.terms of the compromise were that the 
amount claimed was to be recovered by the 
sale of the 2 annas share out of the 8 
annas mortgaged under the deed and the: 
remaining 6 annas of the same share were 
exempted from the operation of the mort- 
gage and that in case the decree was not 
fully satisfied out of the proceeds- of the 
sale of the 2 annas- the balance of the 
decretal amount was to be recovered from 
“the mortgagors personally or from the 
assets of the mortgagor in the hands of his- 
sons.” The contingency contemplated by 
the compromise did happen and conse- 
quently after the sale of the said 2 annas 
the mortgagee decree-holder proceeded: to 
attach and sell the remaining 6 annas share- 
which was exempted from the effect of the: 
mortgage under the terms of the compro- 
mise mentioned above in satisfaction of the 


(89 i. 0. 1988] ; 

“balance of the decretal amount. This at- 

tempt of the decree-holder finally failed 
under an order of this Court. 

On the 31st May 1923 thé decree-holder 
filed the application, out of which these 
appeals arise, for execution of the decree 
with a view to realize the amount of money 
which had remained unsatished under the 
previous sale. Her prayer is that the other 
8-annas share be attached and sold and the 
sale proceeds be utilized in satisfaction of 
‘the balance of the decretal amount. The 
application was resisted by the six sons of 
Mahadeo and by Bhagirathi but the resist- 
ance failed in the Court of first instance and 


.the execution of the decree by attachment . 


and sale of the second half 8-annas share 
was allowed to proceed. From the order of 
the Court of first instance two appeals were 
preferred to the Court of the District Judge 
of Fyzabad, one by the six sons of Mahadeo 
and the other by Bhagirathi. The learned 
District Judge accepted both the appeals 
and dismissed the application for execution 
altogether. Hence the two appeals before 
me by the-decree-holder. 

On an issue remitted by me it has been 
found that the 8-annas share now in ques- 
tion was the joint family ancestral property 
of Mahadeo, Bhagirathi and the six sons of 
Mahadeo burdened with a charge for the 
maintenance of Musammat Chaurasi, widow 


of one Hardat, who was the uncle of Maha- - 


deo and Bhagirathi and a member of the 
joint family. The question, which I have, 
therefore, to decide is whether the interests, 
which Bhagirathi and the six sons of Maha- 
deo possessed in the 8-annas share in ques- 
tion as members of a joint Hindu family 
can be attached and sold by the decree- 
holder in satisfaction of his decree baving 
regard to the terms of the compromise, 
The compromise stated that the balance 
of the decree would be recoverable “from 
the mortgagors” personally or frcm the 
assets “of the mortgagor in the hands of his 
sons.” This condition of the compromise 
is clearly divisible into two parts. So far 
as the personal liability is concerned, that is, 
made enforceable as against Bhagirathi and 
the second part of it is intended to be direct- 
ed against the sons of Mahadeo and their 
liability is meant to be satisfied out of the 
assets which they might have received frcm 
_ their father, Mahadeo, after his death. 
Now so far as Bhagirathi is concerned, 
his interest in the joint family property 
çap certainly be seized and sold in execu- 
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tion of a decree obtained personally against 
him as the present decree was. See the 
decision of their Lordships of the Piivy 
Council in the case of Deendayal Lal v. 
Jugdeep Narain Singh (1). As regards the 
interests of the sons of Mahadeo in the 8- 
annas share in question, I am equally clear 
that that can also be seized and sold in exe- 
cution of the decree now being .sought to 
be executed. The original liability for 
which the decree was passed against the 


. sons was their father’s and it is not shown 


that the debt incurred under that liability 
was either immoral or illegal. The interest 
of the father in the joint family property, 
had he been alive, could certainly have 
been seized in execution of a decree against 
him and if that is so it follows that that 
interest is liable in the hands of his sons 
for the satisfaction of the same liability, 

I, therefore, allow these appeals, set aside 
the order of the Court below and restore 
that of the Court of first instance with costs 
throughout. 

Z. Ke Appeal allowed. 

(1) 3 C. 198; 1 O. L. R. 49; 4 I. A. 247; 3 Sar. P. O. J, 
730; 3 Suth, P. C. J. 468; 1 Ind. Jur. 604: 1 Ind Dec, , 
(x. 8.) 715 (P. C.). 


NAGPUR JUDICIAL COMMIS. 
SIONER’S COURT. 
Civiu Revision ‘No. 244 or 1924, 
April 28, 1925. 
Present:—Mr. Wadegaonkar, A. J. C. 
BONDRU—DecrEE-HOLDER—APPLICANT 
VETSUS 
MISRIYA, MINOR, GUARDIAN Me. K. K. 
¢ GANDHE—JUDGMENT- DEBTOR—NON- 
APPLICANT 
Civil Procedure Code (Act V of 1908), s. 52—C. P, 
Tenancy Act (I of 1820), ss. 11, 12—Occupancy 
holding, non-transferable—Mortgage-decree—Sale of 
holding after death of judgment-debtor—Balance of 
sale-proceeds in hands of heir, whether assets of de= 
ceased tenant—Legal representative, liability of, 
Where in execution of a mortgage-decree obtained 
against an occupancy tenant, a non-transferable oc- 
cupancy holding of the judgment-debtor is sold after 
the death of the judgment-debtor, the surplus sale- 
proceeds paid to the legal representative of the judg- 
ment-debtor do not represent the assets of the deceas- 
ed so as to be liable to attachment in execution of a 
money-decree passed against the legal representative 
of the deceased as representing the estate of the 


<. deceased. |p. 478, col. 2.] 


In order to fasten liability on the heir-at-law or 
legal representative of a deceased person the right 
e 
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- which has devolved upon the legal representive must 
be property which canbe disposed of for the pur- 
pose of satisfying the debt due by the deceased. 
[ibid] 

Suzcession toa non-transferable occupancy holding 
creates no personal liability upon the heir of the occu- 
pancy tenant to pay the debts of the deceased. 
[ibid] | . 

„Revision against an order of the Small 
Cause Court, Khandwa, dated the llth July 
19214, in Miscellaneous Case No. 107 of 1924. 

Mr. S. B Gokhale, for the Applicant. 

Mr. K. K. Gandhe, for the Non-Applicant. 


ORDER.—Ratansing, grandfather of the 
non-applicant, had executed a mortgage for 
Rs. 1,000 on 8th April 1896 in favour of Ful- 
chandsa Amolakchandsa mortgaging certain 
occupancy fieldsin Sulgaon and SongirTahsil 
Khandwa. The mortgagees, after the death 
of Ratansing, sued his sons Bhika (father 
of the non-applicant) and Nathoo on the 
mortgage and obtained a preliminary decree 

' for sale on 23th February 1911. This decree 
was made final on 23rd August 1912. Bhika 


‘died soms time between 192l and 1922 and- 


Nathoo also died about the same time and 
in their place, non-applicant Misria son of 
' Bhika was brought on the record as the 
‘legal representative of the judgment-debtors 
and in execution of the mortgage-decree, 
dated 23rd August 1912, the occupancy 
fields comprised in the mortgage-decree 
were sold for Rs. 1,730 on 12th December 
1923. The sale was confirmed on 23th Janu- 
ary 1924 and out of the sale-proceeds of 
the occupancy fields the amount due to the 
decree-holders under their mortgage-decree 
was ordered to be paid to them and the 
balance of Rs. 341-12-0 to the-non-applicant. 
It appears that non-applicant’s father 
Bhika had executed a simple money-bond 
for Rs. 300 in favour of applicant Bondru 
and his brother Chunnilal on 16th December 
1920. After Bhika’s death, Bondru and 
Chunnilal brought a suit for Rs. 400 on the 
strength of the above bond against the non- 
applicant in the Court of Small Causes, 
Khandwa, and obtained a decreeon Ist July 
1924. In execution of this decree, the 
amount of Rs. 341-130 which was the 
balance of the sale proceeds of the occu- 
pancy fields and which was lying in the 
hands of the Civil Court was attached. Non- 
applicant objected to the attachment on the 
ground that the money attached was not 
the property of Bhika in his (non appli- 
cants) hands. The Small Cause Court 
allowed his objection and removed the 
attachment, Against this order, decreg- 
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. Non-applicant was made 
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. Bolas Rondru, has filed this revision peti- 
ion, 

Under the decree dated Ist July 1924, 
liable tor the 
decretal amount to the extent of the assets, 
if ny, of Bhika in his hands and the ques- 
tion for consideration is whether the balance 
of the sale-proceeds of occupancy fields 
which were sold long after Bhika’s death 
in execution of the mortgage-decree against 
him represents Bhika’s assets in the hands 
of the non-applicant. My answer to this 
question isin the negative. As pointed out 
in Nathmal v. Mattoo (1) to fasten liability . 
on the heir-at-law or legal representative, 
the right which has devolved must be pro- 
perty which can be disposed of for the 
purpose of satisfying the debt due by the 
deceased. Unders. 11 (2) of the Central Pro- 
vinces Tenancy Act of 1920, no decree or 
order can ‘be passed for the sale or fore- 
closure of any right of an occupancy teaant 
in his holding except in pursuance of a 
document registered before the 21st day of 
October 1893 nor can such right be attached 
or sold in execution of any decree or order 
nor can a Receiver be appointed to ‘manage 
such ‘holding under s. 51 of the 0. P. G. 
nor can such right vest inthe Court orin a 
Receiver under the Provincial Insolvency 
Act. It is true that unders. 12 (1) of that Act, 
an occupancy tenant can sub-let his hold- 
ing for a year and can transfer it otherwise 
than by a simple mortgage to any co-tenant 
or person who, if he survived him without 
nearer heirs, would inherit his right, But 
ib isan extremely limited right and is in 
some respects more restricted in its nature 
than even the right of a life-tenant and is - 
in no case available even during tlie life- 
time of the tenant for attachment and sale 
in satisfaction of his debts. As observed 
by Mitra, A. J. C., in the case referred 
above, to hold that succession to such an 
untransferable right of occupancy created a 
personal liability to pay the debts of a de- 
ceased judgment-debtor, would be opposed 
to principle and could scarcely bave been in- 
tended by the Legislature : cf. Kidarnath v. 
Ganeshamal (2). 3 
_ it is no doubt true that what was attached 
in this case was money and not the occu- 
pancy holding left by the deceased Bhika, 
But the money attached represents the price 
of the equity of redemption in the occupancy 
holding which devolved on the non-appli- 


“(1) 21 Ind. Cas. 272; 9 N. L. R. 137 at p. 139, 
(2) 33 lal Can TEL see Mas, 


u t j a. 
: i89 1.0. 1925] 
eant after Bhika’s death, and ‘as. this right 
which: was converted into money could hot 
tbe available for attachment - and sale - -in 
satisfaction of Bhika's debt, it follows that 
the ‘money-is equally unavailable for the 
statisfaction of such debt. 
‘The erder,of the lower. Court is correct 


‘and 1 dismiss this application with costs. 
Pleader's fee: Rs, 10. 
Z, K; Appeal dismissed 


e 


LAHORE HIGH COURT. 
Crvit Revision PETITION No. 592 or 1923. 
December 15, 1928. 
Present:—-Mr. Justice Moti Sagar. 


RAMSARAN DASS—PuaintiFr— 
PETITIONBR 
versus 


Tap Tiru RAM LAL-RAM LABHAYA 
THROUGH RAM LABHAYA AND tHe DELHI 
CLOTH MILLS, DELHI, turoven MADAN 

MOHAN— Deresxvants—RESPONDEN'S. 


Practice+Commission, issue of—Failure to deposit’ 


Commissioner's fee—Procedure.. | 
Tt is the duty of a Court before it issues a commis- 
sion to see that the Commissioner's ‘fee and the diet 
money of the witnesses Have been duly deposited. 
Where, however, this is not done and a party declines 
to pay the Commissioner's fee and the diet money of 
witnesses, the proper procedure for the Court to adopt 
is to make the amount ‘of the: payment for which the 
paity-is lable, part of the costs of the suit and to enter 
it in the decree. The Court has no jurisdiction in such 
a case to direct that the amount should be realised from 
the party who is liable in respect of it by attachment, 
Petition, under s. 2» of Act IX of 1887, 
for revision of an order of the Judge, 
Small Cause Court, Amritsar, dated the 6th 
7th July 1923. 
Mr. M. L. Puri, for the Petitioner. 
JUDGMENT .—In this case a Commis- 
sion was issued at the request of the 
‘petitioner for the examination ofa certain 
wilness at Delhi, The petitioner neither 
deposited the fee of the Commisioner nor 
the diet money of the witness. Several 
adjournments were granted by the Com- 
mosioner, and though the witness was 


present the petitioner failed to appear and | 


examine him. The Commission was con- 
sequently returned by the Commissioner 
as uuexecuted. The petitioner wanted the 
. Court to re-issue the Commission, but this 
epplication was refused. In my opinion 
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the learned Judge of the Court below 


was fully justified in refusing to accede 


to this prayer, and no grounds have been 


madè out for interfering with his order. 


It appears that on the date the applica- 
tion. for re-issue of the Commission was 
refused, the Court also passed an order to 
the effect that the petitioner should 


deposit the fee of the Commissioner and 


the diet money of the witness in Court, 
and thatif he failed to do so the money 
may be réalised from him by attachment. . 
This order appears to be wholly without 


jurisdiction and must be set aside. It 


has been held in Tadhin Proshad Singh v. 
Sardar Coomar Narayan Singh (1) that 


-such' an order should not be executed as 


a decree because the C. P. C. does not 
the issue of any. judicial 
process for realisation of the amount 
so ordered to be paid by one’of the 
parties. It was the duty of the Court be- 
fore the Commission was issued to see that 


‘the Commissioner's fee and diet money of 
-the witness’ had been duly deposited. Now, 


if the petitioner at whose instance the 
‘Commission was issued declines to pay, the 
proper thing for the Court to do is to 
make the amount costs of the ‘suit and 
enter itin the decree, 

l accept the application and set aside the 
order of Tth of July 1923 only in so far as 
it directs the realization of the money by 


‘attachment. 


ZK- 


Application aécepted. - 
(1) 10 ©. W. N. 234. i 


* OUDH JUDICIAL COMMIS- 


SIONER’S COURT. 
SECOND Rent APPEAL No. 15 oF 1925. 
April 8, 1925. 

Present :—Mr. Dalal, J.C. 


` da MOHAMMAD MEHDI ALI KHAN— 


_ PLAINTIFF—APPELLANT 
versus 
LAL BAHADUR SINGH AND anoTHER— 
' DEFENDAnTS— RESPONDENTS, i 
Limitation Act (1X of eh s. 12—Civil Peai 
Code (Act V of 1908), O. XX, r. 7—-Time` requisite for 
obtaining copy—Decree, date of Period between date 
of judgment and preparation of decree, whether can 
be excluded--Appeal— Limitation, computation of. - 
Time which need not have elapsed if an appellant 
had taken reasonable and proper steps to obtain & 
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copy of the decree cannot be regarded as time requisite 
for obtaining the copy within the meaning of sub-s. (2) 


of s. 12 of the Limitation Act. [p. 480, col. 2.] 
The date of a decree must be considered to be the 


date of the judgment under O. XX, r. 7, of the O. P., 


C. and an appellant is not entitled in computing the 
period of limitation for filing his appeal to deduct the 
time which elapses between the date of the judgment 
and the actual preparation of the decree. |p. 480, col. 1.] 


Appeal against an order of the District 
Judge, Fyzabad, dated the 17th November 
1924, confirming that of the Assistant 
Collector, First Class, Sultanpur, dated the 
25th September 1924. 

Mr. Wasi Hasan, for the Appellant. 

ORDER.—The learned District Judge 
of Fyzabad rejected the appellant’s peti- 
tion of appeal on the ground that it was 
presented beyond time. The judgment of 
the Trial Court was dated the 25th Sep- 
tember 1924 and the decree was prepared 
on 30th September 1924. It was urged 
on behalf of the appellants that these 
six days should he deducted and excluded 


as time requisite for obtaining a copy.. 


A ruling of the Caleutta High Court in 
the case of Bani Madhub Mitter v. 
Matungint Dassi (1) was quoted in support. 
Such, however, appears to be the practice 
in the Calcutta High Court and such 
practice cannot govern the practice of other 
Courts. Reference to this practice is made 
by their Lordships of the Privy Council 
in the case of Pramatha Nath Roy v. Lee 
(2), At page 1003“ of the report their 
Lordships state: “It is then urged that 
there is an authority, decided in 1886, 
which has been the origin of a practice 
undeviatingly followed by the Courts in 
Calcutta in the interpretation ofthe Statute, 
and that practice is said to be that in 
determining what is the time requisite 
which may be deducted you are, in all 
cases, to look at the time that has actually 
elapsed in obtaining the order.” Nosuch 
practice prevails either in the Province 
of Oudh or inthe sister Province of Allah- 
abad. The appellant was well aware that 
the date of the decree would be considered to 
be thedate of the judgment under O. XX, 
r. 7,0. P.C. He was, therefore, not under 
misapprehension of law by reason of any 
prastice prevailing in this Province. Patna 


(1) 130. 104; 6 Ind. Dec. (x. x.) 568. 

(2) 68 Ind. Oas. 900; 49 C. 999; 31 M. L. T. 193; 
(1922) A. I. R. (P. 0.) 352; 4 U. P. L. R. (P. C.) 103; 43 
M. L. J. 765; 27 G. W. N. 156: 21 A. L. J. 118; 37 G. 
L. J. 86; 18 L. W. 56; (1923) M. W. N. 526; 49 I. A. 307 
(P. G.). 

*Page of 49 C,—- [Wd] 
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rulings quoted in the judgment of the 
lower Court are not reported in the 
authorised law reports. In this particular _ 
case the appellant is not entitled to any 
indulgence either, He only tried to 
cover up his negligence by taking ad- 
vantage of the time spent in getting the 
decree prepared. The decree was admittedly 
prepared on 30th September 1924 but it 
was not till the 28rd of October that he 
applied for a copy, In theruling of their 
Lordships referred to by me above it was. 
laid down that the time which need 
not have elapsed, if the appellant had 
taken reasonable and proper steps to obtain 
a copy, could not be regarded as requisite 
time with sub-s. (2) of s. 12 of the Indian 
Limitation Act. It is not explained why 
the appellant waited for 21 days before 
applying for a copy of the decree and 
for 9 days after the copy was ready before 
filing his appeal. 

I dismiss this appeal. 


Z. E. appeal dismissed, 


ALLAHABAD HIGH COURT. 

Execotion First Civin AppzAL NO, 500 oF 

. . 1924, 

May 20, 1925, 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Daniels. 
SHIVA NATH PRASAD—Puaintirr— 
APPELLANT 
| versus 
TULSHI RAM—Dzrenpant—Responpent. 

Hindu Law—Joint family—Mortgage executed by 
father—Immoral debt—Liability of sons—Interest of 
father, whether liable. 

Under-the Hindu Law the right, title and interest of 
a co-sharer in joint ancestral property can be 
attached and sold in execution to satisfy a decree 
against him personally. [p.481, col. 2j 

Deendyal Lal v. Jugdeep Narain Singh, 3 O. 198; 4 
I. A. 247; 1 ©. L. R. 49; 3 Sar. P. C J. 730; 3 Suth. P. 
C. J. 468; 1 ind. Jur. 604; 1 Ind. Dec. (x. s.) 715 (P. O.), 
Suraj Bunsi Koer y. Sheo Persad Singh, 5 C. 148; 6 1. 
A. 83; 4 Sar. P. C. J. 1; 3 Suth. P. O. J. 589; 4 C. L. R. 
226; 2 Shome L. R. 242; 2 Ind. Dec. (N. B.) 705 (P. C), 
Lachmi Narain v. Kunji Lal, 16 A 449 at pp. 455, 
456; A.W. N. (1894) 169; 8 Ind. Dec. (N.s) 292- 
and Chandra Sen v. Ganga Ram, 2 A. 899; 1 Ind. Dec, 
(x. 5.) 1165, followed. 

A mortgage of family property was ẹxecuted bya 
Hindu father, Toa suit on the mortgage the mort- 
gagee impleaded both thé mortgagor and his son aa 
defendants. -On behalf’ of the son it was pleaded that 
the debt was tainted with immorality and that, there- 
fore, the mortgage was bad and he was not Hable to 
pay the debt. The Court upheld this plea and declined 


(891. 0, 1923] 
_to pass a decree for sale on the basis of the mort- 
gage but passed a money-decree against the father 
personally. In execution of the decree the decree- 
holder sought to attach and sell the interest of the 
judgment-debtor in the joint family property includ- 
ing his interest in the property mortgaged: 

Held, that the judgment-debtor’s interest. in joint 
family property was liable to be attached and sold in 
‘execution of the decree. [p. 481, col. 1.] 

Karan Singh v. Bhup Singh, 27 A 16;1A. L. J. 
310; A. W. N. (1904) 151 (I, BA, Abdul Karim v. Ram 
Kishore, 86 Ind. Cas. 837; 23 A. L. J. 196; (1925) A. 1. 
R. (A.) 327; 47 A. 421, Brij Narain Raiv. Mangla 
Prasad Rai, 77 Ind. Cas. 689; 21 A. L. J. 934; 46 A. 
L. J. 23; 5 P. L. T. 1; 28.6, W. N. 253; (1924) A. L R. 
P. C.) 50; (1924) M. W. N. 68; 19 L. W. 72; 2 Pat. L: 

. 41; 100, & A. L. R. 82; 33 M. L. T. 457; 46 A. 95; 
26 Bom. L. R. 500; 11 O. L. J. 107;51 L A. 129; 10, 
W. N. 48; 41 C. L, J. 232 (P. C.), referred to. 

Execution first appeal from a decree of 
the Additional Subordinate Judge, Gazi- 
pur at Ballia, dated the 5th of August 
1924 


Messrs, B. Mallick and Gulzari Lal, for 
the Appellant. ; 
Mr, P. L. Banerji, for the Respondent. 


JUDGMENT.—This is an appeal bya 
Hindu son from a decree passed in execu- 
tion against him. His father had made a 
mortgage in favour of the plaintiff-decree- 
holder and a suit was instituted against 
him impleading his minor son. On behalf 
of the son it was pleaded that the debt was 
tainted with immorality and, therefore, the 
mortgage was bad and the son was not 
liable to pay the debt. The Court found 
that the debt was proved to have been 
tainted with immorality and, therefore, de- 
clined to passa decree for sale on the basis 
‘of the mortgage-deed but simply ‘passed a 
money decree against the father personally. 
The decree-holder put the decree for money 
against the father in execution and attach- 
ed the whole of the ancestral property in- 
cluding that which had been mortgaged. The 
Court below has allowed the objection of the 
son so far as the attachment of his interest 
inthe property is concerned but has ordered 
execution against the interest of the father 
in the joint property. The son appeals to 
this Court and on his bshalfit is contended 
in the first place that the effect of the pre- 
vious decision was to make the entire family 
property frea from all liability; and in the 
next place it is contended that in the face 
of the finding that the debt was tainted 
with immorality it isnot open to the decree- 
holder to attach any portion of the joint 
_ancestral property. We think that there is 
_absolutely no substance in the first con- 
“tention, All that the-Court held was that 


Bi 
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; isi- 
in view of the finding on the question of 
immorality the mortgage was bad and, there- 
fore, there had been no transfer of the pro- 
perty and no charge created. It passed a 
simple money decree against the father, but 
it did not, in any other way, hold that any 
ancestral property would never be liable to 
be sold in execution of the decree against 
the father, 


The next contention also has no - force. 
It was held by their Lordships of the Privy 
Council in the case of Deendyal Lal: v, 
Jugdeep Narain Singh (1) that the right, title 
and interest of one co-sharer in a joint an- 
cestral estate might be attached and sold 
in execution to satisfy a decree against him 
personally under the Law of Mitakshara. 
This principle was re-affirmed by their 
Lordships in the case of Suraj Bunsi Koer 
v. Sheo Pershad Singh (2), where at page 174* 
their Lordships observed that the previous 
decision had recognized the seizable char- 
acter of an undivided share in a joint pro- 
perty. This case has been followed by this 
Court in the case of Lachmi Narain v. 
Kunji Lal (3) and in the case of Chandra . 
Sen v. Ganga Ram (4). It seems to us that 
if the interest of the father alone can be 
seized in execution of a decree against him 
the question of the immorality of the debt 
does not arise. The son is not called upon 
to pay this debt nor is his property said to 
.be attached and sold. He is entitled to 
get his interest in the joint property ex- 
empted. But it does not follow that he is 
also entitled to prevent the attachment ‘and 
sale of the interest of his father against 
whom a decree is in force. In the Full 
Bench case of Karan Singh v. Bhup Singh 
(5), reference was made to an earlier Privy 
Council case and it was pointed out that if 
the son sought to escape from having his 
interest affected by. the sale he had to estab- - 
lish that the debt he desired to be exempted 
‘front paying was of such a character that 
he as a Hindu son could not be under the 
pious obligation to discharge it. In a 


(1) 3 C. 198; 4 I. A. 247; 10..L. R. 49: 3 Sar. P. C.J. 
739; 3 Suth. P. C. J. 468; 1 Ind. Jur. 691; 1 Ind, Dec, 
(x. sa, 715 (P. C). . 

(2:5 C. 18, § I. A. 83: 4 Sar. P C.J. 1: 3 Suth. P. - 
C.J. 583; 4 C. L. R. 226; 2 Shome L. R. 242; 2 Ind, 
Dec. (x. sò 745 (P. C.). 

(3; 16 A. 449 at pp. 455, 458; A, W. N, 1894) 169; 8 
Ind. Dec. (x. s.) 292. : 

(4) 2 A. 899; 1 Ind. Dec. (x, s.) 1165. 
_ (6) 27 A. 16; 1A. I. J. 310; A. W.N. (1904) 151. 
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recent case of Abdul Karim v. Rum Kishore 
(6) the above mentioned Full Bench case 
was followed. 

It is lastly contended that the observa- 
tions of their ‘Lordships of the Privy Coun- 
cil in the case of Brij Narain Rai v. Mangla 
Prasad Rai (7) conclude this point and 
make the entire estate free from liability 
in case the debt is contracted for immoral- 
ity. Wethink that the propositions laid 
down by their Lordships do not cover the 
point now before us. The question whether 
the interest of one co-parcener can be at- 
tached and sold in execution of a decree 
against him was not a matter before their 
Lordships. The previous cases referred to 
above, therefore, still hold good. Weare 
of opinion that this appeal has no force. 
It is accordingly dismissed with costs in- 
cluding fees on the higher scale. 

_%. K. Appeal dismissed. 

(6) 86 Ind. Cas. 837; 23 A L. r 196: (1925) A. LR. 
(ay aor, 47 A. 421. 

(7) 77 Ind. Cas. 689; 21 A. L. J. 934; 46 M. L. J. 23; 
5P. L. T. 1; 28 O. W. N. 253; (1924) A. 1. R. (P. 0) 50; 
rae W.N. G8; 19 L. W. 72. 2 Pat. L. R. 41; 10 O. 

& A. L. R. 82; 33 M. L. T. 457; 46 A. 95, 26 Bem. L. 
R. 500; 110. ES. 107; 511. AL 129; 1 O. W.N. 48; 41 
C. L, J. 232 (P. C). 


OUDH JUDICIAL COMMIS- 
. SIONER’S COURT. 
Oivi Revision.. No. 26 or 1925. 
April 9, 1925. 

Present:— Mr. Dalal, J. C. 
Musammat SITABA—DEFENDANT— 
APPLIOANT 

| versus 

MATA DIN—Puaintirr—Opposite Panty. 

Provincial Small Cause Courts Act (IX of 1887), s. 
1?7-—A pplication to set aside ex parte decree—Secur ity, 
failure to furnish, within limitation, effect of, 

The provisions of s. 17 of the Provincial Small 
Cause Courts Act are mandatory but are sufficiently 
complied with by satisfying the requirements of the 
‘section before the time prescribed for an application 
to set aside the ex parte decree in the Limitation Act 
“has elapsed. Where, however, the deposit is made or 
the security is furnished after ‘the expiry of the 
limitation for making an application to set aside the 
ex parte decree, it cannot be held that the provisions 
of the section have Leen com plied with. 

Application for revision under s. 25 of 
the Small’ Cause Courts Act against an 

‘order of the Subordinate Judge, acting as 

Judge, Small Cause Court, Barabanki, dated 
tho 17th January 1925, 


BITABA v, MATA DIN. 


application in 


[89 I. O. 1925] 
Mr. Ram Charan, for the Appellant. 


Mr. Tara Shankar, for the Opposite 
Party. 
JUDGMENT.—The Subordinate Judge 


of Barabanki dismissed the application 
of Musammat Sitaba for setting aside 
an ex parte decree against her and for re- 
hearing on the ground that security for the 
performance of the decree was given more 
than a month after the decree was passed. 
The decree was passed while he was exer- 
cising the jurisdiction of a Court of Small 
Causes. Under s.17 (proviso) of the Pro- 
vincial Small Cause Courts Act an applica- 
tion for an order to set aside a decree 
passed ex parte has to be accompanied by 
a deposit in Court of the amount of “the 
decree or security for its performance, 
When the application was presented on 28th 
July 1924 no money was deposited, nor 
securily given. The Court ordered that 
first of all (awalan) security should be given 
and issued notice for the hearing of the 
application on the 27th September, The 
security was not filed tillthe 15th of Sep- 
tember. No time was fixed by that Court 
but the words clearly indicate that the 
applicant was desired to file security within 
a reasonable. time, ` Thirty days’ period of 
limitation will appear to be a reasonable 
time and the security was filed more than 
two weeks after the expiry of such time. 
The lower Court is mistaken in thinking 
‘that the provision of s. 5 of the Limitation 
Act applies to an application like the 
present. That Court has not granted any 
indulgence and not extended the time, in 
reality it has no jurisdiction to do so. 


A Full Bench of the Madras High Court 
has decided that the provisions of s.17 of 
the Provincial Small Cause Courts Act are 
mandatory but are sufficiently complied 
with by satisfying the requirements of the 
section before the time prescribed for such 
the Limitation Act has 
elapsed. 

It is argued here that this decision is in 
conflict with a Bench decision of this Court 
in the case of Raghunandan v. Badal (1). 
This is not correct. The judgment in the 
Benth case of this Court indicates that the 
applicant was ready to depositthe decre- 
tal amount on the day the application was 
filed but the Court refused to accept it, 
Such is not the case here, nor were the facts 
of Civil Revision No, 75 of 1922, decided 


(1) 3.0. O, 296, A 


[84 I. O. 1925] 


‘by the learned Judiéial Commissioner 
similar [Sita Ram v. Lalta (2)]. In this case 
‘the Court specifically, granted and fixed a 
date for the deposit. When the deposit 
was made by the date fixed it was held by 
this Court to be sufficient compliance with 
the provisions of s. 17 of the Provincial 
Small Cause Courts Act. In the present 
case no time was fixed and the Court by 
its order implied that the deposit was to 
‘be made as early as possible. 

There are no special circumstances in 
this case and there is no reason why the 
deposit should be accepted when made 
after the period of limitation. 

I dismiss this application but make no 
order as to costs. 

Z. K. Application dismissed. 

(2) 73 Ind. Cas. 219; 9 O. & A. L, R. 67; (1994) A.L 
R. (0.) 181. 


ALLAHABAD HIGH COURT. 
Erconpn OrvIL APPEAL No. 669 oF 1923. 
April 20, 1925. 

Present :—Mr. Justice Stuart and 
Mr. Justice Daniels. 
HULASI AND anorHER—DEFENDANTS— 
APPELLANTS 
VETSUS 


Baba NARAIN DAS AND aNoTHER— 
PLAINTIFFS—RESPONDENTS. 

_ _ Limitation Act (IK of 1908), s. 10, Seh. I, Art. I4h— 
Trust—-Alienation by trustee—Suit to recover property 
improperly alienated—Limitation, commencement of. 

Section 10 ofthe Limitation Act does not apply to 
a suit against assigns for valuable ‘consideration from 
a trustee. me ee 

Certain trust property including a shop was- mort- 

- gaged with possession with the defendant. This 
mortgage was subsequently redeemed by the execution 
of a sale-deed of certain other property in favour of 
the defendant. On the same day, however, a fresh 
usufructuary mortgage of the shop was executed in 

- favour of the defendant. The successor of the trustee 
who had executed the previous mortgages and salo 
brought a suit to recover possession of the shop from 
the defendant on the allegation that the shop had 
-been improperly alienated. ‘The suit was brought 
more than twelve years from the date of the first 
smortgage but within twelve -years of the date of the 
second mortgage: 

Held, that the suit was within limitation under 
Art. 141 of Sch. Ito the Limitation Act inasmuch as 
the previous possession of the defendant as mortgagee 
was put an end to by the sale-deed and limitation 


* tor the purposes of this suit began to run from the, 


date of the second mortgage. 
Second appeal from a decree of the 
Additional District Judge, Bareilly, dated 
» the 16th March 1928, ~ 


HULASI #9, NARAIN DAS. 
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Messrs. P. L. Banerji and S. N, Mukerji, 
for the Appellants. 

Mr. U.S. Bajpai, for the Respondents. 

JUDGMEN f.—This appeal arises out 
of a suit by a Mahant Baba Narain Das, to 
recover wagf property alienated in the time 
of his predecessor, Baba Bajrang Das. The 
sole question argued before us is one of 
limitation. There were anumber of differ- 
ent transfers, some made by Bajrang 
Das himselfand some by two persons, Ram 
Dayal and Gulab, who are said. to have 
been close intimates of Bajrang Das and 
to have effected certain sales and mort- 
gages of the wagf property with his per- 
mission. The various transfersthat have 
taken place are all set out in the judgment 
of the Court below. All of them exceptone 
are within twelve years of the date of suit, 
which was 7th June 1919. The first 
transfer was a usufructuary mortgage of 
property including the shop in suit by Ram 
Dayal and Gulab in favour of Inayat-ullah. 
Inayat-ullah’s successor-in-title was Sewa 


_ Ram, and the defendants are the successors- 


in-title of the latter. On the 26th of June 
1907, within twelve years of suit, this 
mortgage was redeemed by Ram Dayal and 
Gulab by execution of a sale-deed of pro- 
perty other than the property in suit. 
The learned Judge of the Court below 
has decreed the suit on the ground that 
s. 10 of the Limitation Act applies, and 
that there is no period of limitation. The 
learned Judge cannot have read carefully 
the section on which he relies, for s. 10 
does not apply to a suit against assigns 
for valuable consideration such as the 
defendants are. The respondent, however, 
supports the decree of the Court below on - 
the ground that the suit is within the 
period ofiwelve years’ limitation under 
Art. 144, which Article the Privy Council 
declared to he applicable in such cases by 
their decision in Vidya Varuthi Thirtha v. 
Balusami Ayyar(1). The appellants contend. 
that they are entitled to date their possession 
from 19th August 1906. The answer to 
this contention is that their mortgagee’s 
possession under the deed of 1906 was 
put an and to by the sale-deed of 26th June 
1907. The separate usufructuary mort- 
gage ofthe same shop executed on 26th 


(1) 65 Ind. Cas. 161; 44 M. 831; (1921) M..W. N. 449: 
AU AL L. J. 346; 3 U. P. L. R. (P O) 62; 15 D. W. 78: 
30 M. L. T. 66; 3 P. L. T. 245,48 1. A. 302; 26 G, W. 
N. 537; 21 Bom, L. R, 029; 2 A, L. J. 497; (1922) 4. T, 
R.. 0) 133 (B.C). 
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June _ 1907 is the real starting point for 
limitation in this case, and that mortgage 
was executed within twelve years of the 
suit. We, therefore, uphold the decree of 
the Court below, though on a different 
ground, and dismiss the appeal with costs 
See g in this Court {ces on the higher 
scale, ` . 


Z. K, Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
First Civin APPEAL No. 59 oF 1923. 
March 30, 1925. 
Present:—Mr. Dalal, A. J. O., and 

Mr. Wazir Hasan, A. J.C. 

Babu SUMESHAR DATT SINGH 
AND OTHERS~-DEFENDANTS—APPELLANTS 
versus 
KAMTA SINGH AND orueRrs—PLAINTIFFS— 
RESPONDENTS. 

Construction of document—Sale-deed—Re-purchase, 

covenant for --Compliance with terms of covenant. 
One of the conditions entered in a sale-deed was 
that ifat the end of a particular year the purchase- 
money either inone lump sum or by instalments, 
and the arrears of rent due from the tenants, were 
paid to the vendee, the property sold shall be 
returned by the vendee to the vendor, but that the 
right of return would cease after the expiry of the 


aforesaid period. Before the expiry of that period- 


the vendor asked the vendee to accept payment of 
the amount entered in the sale-deed, but the latter 
refused to do so. Thereafter the vendor gave a 
notice tothe vendee requiring him to state within 
two days whether he was willing to accept payment 
under the re-purchase clause. The vendee gave no 
answer to the notice. Finally, the vendor filed a suit 
for recovery of the possession ofthe property on 
payment of the amount entered in the sale-deed and 
in the plaint he expressed his willingness to pay the 
amount mentioned in the sale-deed or any other 
amount which the Court might adjudge. The suit 
was instituted before the expiry of the period 
mentioned in the sale-deed: 

Held; that the plaintiff had complied with the con- 
dition of re-purchase contained in the sale-deed and 
was entitlea to a decree. jp. 186, col. 1] 

In order to enforce a clause of re-purchuse con- 
taineu in a sale-ceed the terms of the clause must be 
strictly comphed with. The conauct ot the vendee, 
however, may amount to a dispensation of a literal 
anaes with the terms of the clause. [p. 485, 
col. 2. 

Joy v. Birch, (1836) 4 C. & Fin. 57; 10 Bligh. (x. s.) 
201; 7 E.R.22 and Barrell v. Sabine, (1682) 1 Vern. 
268; 23 E R. 462, referred to. 

First appeal froma decree of the Addi- 
tional Subordinate Judge, Fyzabad, dated 


the 27th of July 1923, 


SUMESHAR DATE SINGH V. KAMTA BING, 


ipa I. O. 1925] 


Messrs. Niamatullah and E. R. Qidwat, for 
the Appellants. 

Messrs. M. Wasim and Khaliquezaman, 
for the Respondents. . 

JUDGMENT.—This is the defendants’ 
appeal trom the decree of the Additional 
Subordinate Judge of Fyzabad, dated the 
27th July 1923. f 

The facts are few and simple. The first 
three plaintiffs and the father ofthe 4th 
plaintiff were the owners of village Karan- 
pur, situate in Pargana Pachchumrathb, in 
the District of Fyzabad. On the 2lst 
September 1907 these owners conveyed the 
village by, means of a deed of sale to one 
Babu Baldeo Prasad for a sum of Rs.13,300 
(Ex. 1). The vendee was. put in pos- 
session of the village. Afterwards he sold 
it to Babu Mahendra Dat Singh and Babu 


‘Indra Dat Singh on the 24th September 


1915 (Ex. <A-1). Babu Mahendra Dat 
Singh and Babu Indra Dat Singh entered 
into the possession of the village by virtue 
of the title arising out of the sale in their 
favour. They have since died and the 
delendants to the suit, out of which this. 
appeal arises, are their representatives. 

One of the conditions of the deed of 
sale of the 21st September 1907 was~that 
if at the end of the year 1922 the purchase- 
money either in one lump sum or by instal- 
ments and the arrears of rent due from 
the tenants were paid to the vendee, the 
property sold shall be returned by the 
vendee to the vendors and that the right 
of return would cease after the expiry of 
the aforesaid period, The object of the 
present suitis to obtain the recovery of the 
village in pursuance of the condition just 
now mentioned, . 

Ths learned Additional Subordinate 
Judge isof opinion that the plaintiffs are 
entitled to the relief prayed for on the 
ground that they made sufficient compli- 
ance on their part with the condition of 
the return. In consequence he has given 
a decree to the plaintiffs for possession 
of the village Karanpur on payment of 
Rs. 13,300 within one month from the 
date of his decree and has also made the 
plaintifis liable to pay arrears of rent due 
by the tenants, ifany, till the date of the 
decree. 

At the hearing of the appeal before us, 
two points were urged on behalf of the 
appellants as against the decree of the 
Court below. 1. That the plaintiffs were 
not entitled te the decree which the Court 


- 


(89 I. 0, 1925] 


below has granted to them without strict 
compliance with the terms of the condi- 
tions of the return and that there was no 
such compliance. 2. That the plaintiffs 
were not entitled to a decree for possession 
of the village in suit but the only relief 
which could be granted to them would be 
one of re-conveyance for which relief they 
did not pray. `’ 

In support of the first line of argument 
we were referred to a large number of 
decisions of English Courts as to the neces- 
sity of strict compliance with conditions 
entitling a party for a relief of re-purchase 
in a transaction similar to the one which 
we have before us. Those cases are fully 
noticed in Ghose’s Law of Mortgage, Volume 
I, page 88, 5th Edition. From the decision 
of Lord Chancellor in the case of Joy v. 
Birch (1) the following quotation is made 
at that page:— 

an Joy v. Birch (1), the Lord Chancellor 
said: 
under a clause of re-purchase of this de- 
scription being for the purpose of determin- 
ing an interest, the terms of the proviso of 
re- “purchase must be strictly complied with. 
That doctrine was clearly iaid down in 
Barrel v. Sabine (2) and it was confirmed 
in a case, in this House, of Hnsworth v. 
Griffiths 8): - In Davis v. Thomas (4), Sir 
John Leach said: ‘Where there is no 
stipulation for penalty or forfeiture, but a 
privilege is conferred, provided money be 
paid within a stated time, there the 
party claiming the privilege must show 
that the money was paid accordingly.’ In 
Barrel v. Sabine (2) it was held, ‘that 


where there is a clause or provision in the 


conveyance for the vendor to re-purchase, 
the time limited for that purpose ought to 
be precisely observed.’ It was, therefore, 
necessary for the party claiming the right 
to re-purchase, strictly to comply with the 
terms of the provision.” 

Neither the learned Counsel for the re- 
spondents nor do we dispute for a moment 
the validity of the proposition expressed in 
the above quotation. The strict compliance 
upon which the learned Advocate for the 
appellants insists would he the production 
by the plaintiff of the sum of Rs. 13,300 
and the arrears of rent in hard cash be- 


D, (1836) 4 Cl. & Fin. 57; 10 Bligh (x. s.) 201; 7 E. 


@ * 1681) 1 Vern, 268; 23 E. R. 462. 
(3) (1708) 5 Bro. P. O. 184: 2 E. R. 615. 
(4) (1831) 1 Russ. & M, 506; 39. R. 195, 


SUMESHAR DATT SINGH V. KAMTA SINGH, 


- written notice to 


‘Tt is a well-established rule that 
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fore the defendants, To this our reply is 
that it is equally well-established rule 
that the conduct of a creditor may amount 
to a dispensation with the literal compli- 
ance of the condition. See the eases cited 
in para. 1503 of Fisher's Law of Mortgage, 
6th Edition. 

Now we turn to the circumstances of 
this case. Chandrika Singh, plaintiff No. 
2, deposed on oath that in Aghan last (that 
is about November 1922) he asked the de- 
fendant No. 1t0 take the money but he 
refused. to accept payment. The defendant 
No. 1 has not gone into the witness-box to 
contradict this sworn testimony of Chand- 
rika Singh. We have, therefore, no reason 
to reject it. Further, we have the admitted 
fact that the plaintiffs issued a formal 
the defendants on: the 
18th December 1922 asking them to reply . 
in writing within two days, expressing 
their readiness to accept payment under 
the deedof sale, The notice further stated 
that if no such reply was received a suit 
shall be instituted in the Civil Court for 
the recovery of the property (Hx. A-8). 
It is admitted that this notice was received 


‘by the defendants and it is further ad- 


mitted that they gave no reply to it. The 
defendants have produced their mukhtar, 
Bhagwan Prasad, as a witness in the case. 
The story which he gives is that after the 
receipt of the notice he met the plaintiff 
No. 2in the compound ofthe Collector's 
Court at Fyzabad where he had gone to 
conduct a case and there he asked the 
plaintiff to pay him the money mentioned 
in the notice and the plaintiff said in reply 
that he had not the money at that -time 
with him. In agreement with the learned 
Additional Subordinate Judge we are of 
opinion that the statement of Bhagwan 
Prasad is wholly incredible and we reject 
it altogether. 

According to the condition in the sale- 
deed mentioned above, the sum due to the’ 
defendants for the arrears of rent was to 
be ascertained from the accounts given in 
the detendants’ papers. The plaintiffs 
could have no access to those papers’ inde- 
pendently of the defendants. The only 
persons, therefore, who were in a position 
to communicate the amount of the arrears 
of rent to the plaintiffs, were the defend- 
ants. They did not do so. Finally, this 
suit, which was instituted on the 22nd 
December 1922, clearly expressed the’ 
plaintiffs’ intention to exercise the power 


1686 
of re-purchase on payment of Rs. 13,300 or 
any other amount which the Court might 
adjudge. This was, therefore, done within 
the time allowed by the condition in the 
deed of sale. In the circumstances the 
institution of the suit with the offer con- 
tained in the plaint was, in our opinion, 
sufficient compliance with the condi- 
tion of re-purchase. The defendants in 
reply to the suit insisted on the fact that 
the 3lst December 1922 had expired before 
any payment was made by the plaintiffs 
and that consequently they were not en- 
titled to the relief for which they prayed. 
This attitude of the defendants amounts to 
this that nothing was compliance without 
the defendants hearing the money jingle. 
Our conclusion, however, is that the plaint- 
iffs offered to pay every thing that was 
due to the defendants and even money in 
number would have been produced before 
them in proper time had they not refused 
to accept the offer altogether. As a matter 
of fact, the plaintiffs did comply with the 
condition of payment laid down by the 
learned Additional Subordinate Judge in 
his decree. On these grounds we reject 
the first point. ) ; 

As to the second point, it was not taken 
in the Court below nor it is taken in the 
memorandum of appeal to this Court. Be- 
sides the condition of deed of sale does not 
state that a deed of re-conveyance shall be 
executed by the vendee in favour of the 
vendors. All that it says is that the pro- 
perty shall be returned by the vendee to 
the vendors. 

The result is that we dismiss this appeal 
with costs. 

Z. K. 


Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Srconp CIvIL Apppa No. 55-B oF 1924. 
April 9, 1925. 
Present: —Mr, Wadegaonkar, Officiating 


J. ©: 
RATANSHANI KASBAN—DEFENDANT 
——ÅPPELLANT 
VETSUS 
BANNUJI--PLAINTIFF—RESPONDENT. 


Practice-—Pleadings and proof, variance between, 
when fatal—Test—Finding based on defendant's admis- 


sion and his evidence, validity of—Ejectment suit— 


. Finding that defendant's possession is permissive, 


“whether permissible, 


RATANSHANT KASBAN V. BANNUJIL 


(89 I. O. 1925) 


Every variance between pleadings and proof is not 
fatal. The rule that the -plaintiff is entitled to 
suceeed upon the allegations made by him in the 
plaint and pleadings is intended for the protection of 
the defendant sothat he may have notice, from the 
very commencement, of the case which he has to meet 
and may not be taken by surprise. This rule hasno 
application where a finding though at variance with 
the plea of the plaintiff has been arrived at on the 
admission of the defendant and on the evidence 
adduced by him. [p. 487, col. 1.] 

Plaintiff who was the purchaser of a house sued to 
recover possession of the house from the defendant 
on the allegation that the defendant was in possession 
under a lease granted by plaintiff. The Court found 
that the lease was not proved but that the defendant's 
possession which had commenced before the sale in 
the plaintiff's favour was permissive and not adverse: 

ITeld, that it was open to the Court to decree the’ 
plaintiffs suit on that finding. [zbid.] 


Appeal against the judgmentofthe Second 
Additional District Judge, Akola, dated the 
10th December 1923, in Civil Appeal No. 108 
of 1923. 

Mr. M. R. Bobde, for the Appellant. 

Mr, G. R. Deo, for the Respondent. 

JUDGMENT.—This appeal arises out 
of a suit to recover possession of a house 
situated in thetown of Basim. It is ad- 
mitted by both the parties that Chandsha 
(D. W. No. 4) was the original owner of the 
housein dispute. It was sold by Chandsha 
to the plaintiff under a duly registered sale- 
deed dated 6th March 1908. Plaintiff's case 
was that she got possession of the house 
when it was sold to her and continued in 
possession thereof till 1915, that in 1916, 
she let itoutto the defendant on a monthly 
rental of Rs. 3 that in August 1922, she gave 
notice to the defendant to vacate the house 
and thatthe defendant failed to do so. 

Defendant denied.the sale in plaintiff's 
favour and also plaintiffs possession within 
12 years prior tosuit, She pleaded that the 
house in question had been orally gifted to 
her by Chandsha about 20 years ago and 
that since the date of gift, she was in ad- 
verse possession of the house as owner. She 
denied the lease set up by the plaintiff and 
contended that plaintiff's claim was barred 
by limitation. . . 

Both the Courts below found the sale in 
plaintiff's favour proved.. They, however, 
found that plaintiff was not in actual 
physical possession of the property since 
the date of sale and that the story of the 
lease in defendant's favour as set up by the 
plaintiff had not been proved. They, how- 
ever, held that defendant's possession of the 
house was permissive and accordingly 
decreed the claim of the plaintiff. 

16 is urged in second appeal that the 


(89 I. ©. 1925] 


Courts-helow were wrong in making out for 
the plaintiffa case which she did not set 
up either in the plaint orin her pleadings 
and in giving her adecree by finding for 
her that although the défendant was 
throughout in possession, the said posses- 


sion was of a permissive character. There 
is no substance in this contention, Every 


variance between pleadings and proof is not 
fatal. The rule that the plaintiff is entitled 
to succeed upon the allegations made by 
him in the plaint and pleadings is intended 
_ for the protection of the defendant so that 
he may have notice, from the very com- 
mencement, of the case which he has to 
meet and may not be taken by surprise. 
This rule has no application where a find- 
ing though at variance with the plea of the 
plaintiff has been arrived at on the 
admission of the defendant and on the 
evidence adduced by him. In the present 
case, the defendant admitted as D. W. No, 1 
that Chandsha the original owner of the 
house in suit had permitted him to occupy 
the house in suit. To the same effect is 
the evidence of Chandsha (D. W. No. 4) who 
depased that he had given permission to 
the defendant to occupy the house. in suit 
‘on condition that she should make annual 
repairs to the said house, 
the Courts below were fully justified in 
holding that the truth Jay between the 
pleadings: of the parties, 4. e, that although 
the defendant did not hold as plaintiff's 
tenant and was in possession of the house 
from before the sale in plaintifi’s favour, her 

possession was permissive and not adverse, 
` and that plaintiff's claim was consequently 
` not barred by limitation and liable to be 
decreed. 

In Loola v. Pyare (1), plaintiff claimed 
‘possession of certain land as an ordinary 
tenant thereof against the defendant as. a 
trespasser. Defendant admitted the tenure 


of the plaintiff but set up a perpetual lease. - 


The Appellate Court “found that the defend- 


ant was neither a trespasser nor a perpetual- 


tenant but a licensee and gave the plaint- 
iff a decree for possession on the strength 
of this finding. It was held by this Court 
that the procedure adopted by the Appel- 
late Court was not open to any objection. 
To the same effect is the decision in Duli- 
chand Chaudhri v. Lallahkurmi (2). 

The plaintiff's cause of action in the 
present suit’ was that she was the owner of 

(1) 33 Ind. at fee 12 N. L. R. 57 at p. 60. 

(2) TN. L. R 


~ we ~ ` ANO pala 
` 


MATADEEN V. RAGĦUNATH PRASAD. 


On this evidence . 


487 


the house in dispute and that the defendant 
was in wrongful possession of the same. 
She proved her title to the house and 
although she failed to prove that the de-. 
fendant had held the house as her tenant, 
the Courts below found that the possession 
of the defendant which commenced prior 
to the sale in plaintiffs favour was per- 
missive and that defendant had failed to 
prove that it became adverse. On these 
findings, the Courts below were perfectly 
justified in decreeing plaintiff's claim. The 
decree appealed against is correct and [ 
dismiss this appeal with costs, Costs in 
the Courts below will be paid as ordered 
by the Appellate Court. 
GRD > ; 


Appeal dismissed. 
Z, K; < 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. . 
Second Civin APPBAL No. 510 or 1924. 
April 21, 1925. 

Present: —Mr. Ashworth, A.J. 
MATADEEN AND OTHERS—DBFENDANTS— 
APPELLANTS 

versus : 
RAGHUNATH PRASAD AND orners—. 
PLatntTiFFs—REsPONDENTS. 
. Civil Procedure Code (Act V of 1908), O. IX, rr. 6,7 
—Defendant filing written statement but withdrawing 
from case—Non-appearance—lix parte proceedings— 
Application to set aside ex parte proceedings— Sufficient 
cause for withdrawal, proof of. 

A defendant who appears and files a written state- 
ment and then withdraws can be in no better position 
than a party who makes no appearance at all. In such 
a case the Court is entitled to proceed ex parte against 
the defendant. If at the next hearing of the case the 
defendant applies that the order for ex parte proceed- 
ings should be set aside, he must show good cause 
for his previous withdrawal from the suit, the with- 
drawal being equivalent to “non-appearance,” within 
the meaning of r. 7 of O. IX of the ©. P. C. 

The fact that a defendant cannot engage Counsel 
and is himself unable to conduct the defence, is insuff- 
cient to justify his withdrawal from the case. 

Second appeal against a decree of the 
Sub-Judge, Rai Bareli, dated the 8th Sep- 
tember 1924, affirming that of the Munsif, 
Rai Bareli, dated the 7th Avgust 1923, 

Mr. G. P. Shukla, for the Appellants. 

JUDGMENT.—This second appeal 
arises out of a suit brought by the respond- 
ents-plaintifis for possession of certain land. 
On the day fixed for the appearance of the 


: parties the defendant-appellant as well as 
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the plaintifis appeared in Court, but the 
defendant-appellant after filing his written 
statement withdrew from the case be- 
cause he said that he could not afford 
Counsel and was unable to defend the 
case himself. The Court, therefore. direct- 
ed that the suit should proceed ex parte. 
The 6th August was fixed for the produc- 
‘tion of the plaintiff's evidence. On that 
date the defendant appeared and asked that 
the order directing that proceedings should 
proceed ex parte should be set aside and 
that he might be allowed to produce his 
evidence. The Munsif rejeeted his applica- 
tion, and after considering the plaintiff's 
evidence, passed a decree against the 
defendants- appellants ex parte. From this 
decree the defendant-appellant appealed to 
the Subordinate Judge. The Subordinate 
Judge held that the record failed to dis- 
close any illegality, and on the strength 
of the ruling in Jadu Nath Basak, v. Ram 
Narayan (1) held that in appeal he could 
not go outside the record and consider the 
appeal as if it were an application under 
O. IX, r. 13 for setting ‘aside an ex parte 
decree. In this the lower Appellate Court 
_ was undoubtedly right. The sole question 
“that arises in this case is whether 

1. The Court of first hearing was justi- 
fied in the circumstances, when the de- 
. fendant withdrew from the proceedings, 
in directing that proceedings should be ex 
parte against him. 

2. Whether the Court of first hearing 
was justified in rejecting the application of 
the appellant dated 6th August for the set- 
ting aside of the order of the 22nd May 
that proceedings should be ea parte, and 
in refusing to allow the defendant to pro- 
duce his evidence and resist the case ? 


As to que-tion No. 1. it is urged by the 
appellant’s Counsel that there is no provision 
ot the O. P. C.-exactly applicable to the case. 
It is clear, however, that a party who ap- 
pears and then withdraws can be in no 
better position than a party who makes no 
appearance at all. The Court of first hear- 
ing was clearly ‘entitled’ to adopt and 


direct that the case should proceed ex’ 


parte, As to the second point, under O. IX, 
r. 7,it was nècessary for the defendant to 
show good cause for his previous with- 
drawal from the suit, withdrawal being 
equivalent to “non-appearance” as used in 
_ that rule. -In the application the reason 


(1) 1 Inds Cas, 329; 12 0. 0, 25, 


NET SINGH V, REORIVER OF THE ESTATE OF GAJRAJ SINGH, 


[89 I. O. 1925) 


given for the withdrawal was that he had 
not got Counsel, and that he could not 
conduct the defence himself. These reasons 
were obviously insufficient to justify his 
withdrawal. It is true that the Court of 
first hearing might have allowed the appel- 
lant to. be heard on the 6th August as a 
matter merely of clemency, but the Court 
was undoubtedly right in refusing to allow 
him to he heard, as it is clear that it would 
have meant a further adjournment of the 
casein order 19 enable the defendant to pro- 
duce his evidence. 

The application of the 6th August does 
not state that the appellant could proceed 
with the case straight-away. The‘applica- 
tion is silenton the point. The appeal is, 
therefore, dismissed under O. XLI, r. 11. 


Z. K. Appeal dismissed, 


een aana 


ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 161 or 1924. 
May 20, 1925.. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Daniels. 
NET SINGH AND OTHERS— APPLICANTS 


rersus 
Tue RECEIVER or Tus ESTATE: oF 
GAJRAJ SINGH AND ANOTHER— ` 


Orrosite Party. 

Provincial Insolvency ` Act (Y of 1920), s. 28 (5)-- 
Bundelkhand Alienation of Land Act. III of 1608), s. 

16--Land belonging -to agriculturist, whether exempt 
from aitachment and sale—Insolvenc) y—Land, whether 
vests in Official Receiver. 

Land belonging io a member of an ‘agricultural 
tribe which is protected from sale in execution of a 
decree by the provisions of s.16 of the Bundelkhand 
Alienation of Land Act falls within the purview: of 
sub-s. (5) of s. 28 of the Provincial Insolvency Act 
and does not vest in the Official Receiver on the 
insolvency of the proprietor. [p. 489, col. 1.] 

Detar Kaurv. Ram Palitan, 58 Ind. Cas. €03; 1 L. 
192; 2 L. L. J. 333, Nagindas Bhukhandas v, Ghelabhai 
Gulabdas, 56 Ind. Cas 450; 44 B. 673; 22 Bom. L. R. 
322 and Sagar Mal v. Girraj Singh, 33 ‘Ind. Cas. 171: 39 
A. 120; 14 A. L. J. 1031, distinguished. 

Mauji v. Girdhari Lal, 61 Ind. Cas. 664; 2 L. 78, 
dissented from. 

Kalka Das. x. Gajju Singh, 62 Ind. Cas. 897; 43 A. 
510; 19 A. 11. J, 439;3 U. P. L. R. (A) 73, referred to, 

First appeal from an order of tke Dis- 
trict Judge, Jhansi, dated the 3lst of 
May 1924. 

St. C. Thompson, for the Appellants. 

JUDGMENT. 


Daniels, J, — This “is an appeal 


(89 I, ©. 1925) 


` against an order of the District J udge of 
Jhansi refusing to set aside two aliena- 
tions made by the insolvent after adjudica- 
tion on the ground that this particular 
property does not vest in the Receiver. The 
learned District Judge's order is so brief 
as to hardly amount ‘to a judgment at all. 
He does not specify the nature of the pro- 
perty or give any reasons why it does not 
vest. He merely refers to a previous order 
of his which was passed on an applica- 
tion to prosecute the insolvent under s. 
69 and which has no bearing on this ques- 
tion. From other papers on the record, 
however, it appears that the property is 
property to which the provisions of the 
Bundelkhand Alienation of Land Act of 
1903 apply. The appellant before us is 
the principal creditor of theinsolvent. The 
learned District Judge relied on sg, 16 of 
the Bundelkhand Alienation of Land Act 
which says that no land belonging to a 
. member of an agricultural tribe shall be 
sold in execution of any decree made after 
the commencement of this Act. Sub-section 
(5) of s. 28 of the Provincial Insolvency Act 
provides that the property vesting in the 
Receiver shall not include any property 
which is exempted by any enactment for 
the time being in force from liability to 
attachment and sale in execution of a 
decree. The appellant relies on two decisions 
of the Punjab High Court [Datar Kaur v. 
‘Ram Rattan (1) and Mauji v. Girdhari Lal 
(2).] In the latter of these cases the learned 
Judges held that notwithstanding a similar 
provision in the Punjab Alienation of 
Land Act property of th’s kind did vest 
in the Receiver. With all respect we are 
unable to follow the reasoning of this 
judgment. If we ask the question, could 
this properly have been attached and sold 
in execution of a Civil Court decree? Thé 
answer in view of s. 16 of the Bundelkhand 
Alienation of Land Act must be ‘No.’ 
It follows, therefore, that this is property 
` which is exempted from attachment and sale 
within the meaning of s. 28 of the Provin- 
cial Insolvency Act. We are, therefore, 
unable to accept this appeal which we 
accordingly dismiss. We make no order 
as to costs asthe respondent is not repre- 
sented, . 
Sulaiman, J.—I agree and would only 
like to add afew words with regard to 
tha rulings that have been cited. The case 
(L) 53 Inl. Cis. $93; 10.192; 2 L. L. J. 333. 
(2) 64 Ind, Gis, 661; 2 L, 78, 
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of Nagindus Bhukhandas V.. Ghelabhat 
Gulabdas (3) is not directly. in point be- 
cause in that case the question turned on 
the express provisions of s. 4 of the Provi- 
dent Funds. Act (IX of 1897) which 
make the deposit not liable to attachment 
and say that the Receiver will neither be 
entitled to it nor have any claim on it, 
Similarly the case of Sagar Mal v. Girraj 
Singh (4) may be said to be not directly 
in point because there the. question was 
whether the occupancy holding „vested in 
the Receiver, ‘The decision turned to. some 
extent on the provisions of the Agra Tenan 
Act, That case, however is helpful to this 
extent. that. even under. the provisions, of 
the Agra Tenancy Act there,is iio express 
prohibition against attachment and all that 
s. 20 says is that, the tenancy is not trans- 
ferable in execution of a, a ee of .the 
Civil. oF Revenue Court. sam 


the ® case of Datar Kaur y y. Ram Rattan 
(1) is also distingiiishable because thére 
the learned Judges .of ..the. Lahore High 


Court came to the conélusion’ that under . 


s. 72, C. P.O, a Civil, “Court has‘pdwer 
to make a tem porary alienation of the pro- 
perty. 

It is unnecessary to express. any opinion 
as to whether a Civil Court can order the 
Collector to take steps as provided. in the’ 
section or whether it can only authorise 
him.if he himself represents to the Court. 
It is quite sufficient to say that in these 
Provinces a Notification under s. 68, CŒ. P.O., 
has actually been issued, which apparently 
is not. the case in the Punjab, and that, 
therefore, s. 72 is wholly inapplicable here. 

The case of Mauji v. Girdhari Lal (2) 
is certainly in point, because the corres- 
ponding sections of the Bundelkhand 
Alienation of Land Act III. of 1903 
and the Punjab Alienation of Land Act 
language. The learned 
Judges, of Lahore have held that there is 
a difference between the, expression | ‘attach- 
ment and sale’ and the expression ‘attach- 
ment or sale,’ and that inasmuch as there 
is no prohibition against attachment of 
properties, the case does not fall within 
s. 28 of the Insolvency Act. ; 

In the first place, I would like ‘to ‘point 


. 4 1 
(3) 56 Ind. Cas. 450; 44 B. 673; 22 Bom. L, R. 322, 
(4) 33 Ind. Oas. 171; 39 A. 120; 14 A. L.J. 1081, 
(5) 62 Ind. Gas. 897; 43 A, 510; 19 A. L. J, 439; 3 U, 
P.L R. (A) 73. 
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‘out that the conjunction ‘and’ is not always 
“used in ‘its ‘cumulative sense. The words 

that it joins * need not always be taken 
“together but may also be taken individually; 

for example the sentence ‘sales and gifts 
“of occupancy holdings are prohibited’ does 

‘not mean that sale and gifts are to be 
‘taken together, but it means either of them 
‘individually. The sentence is a perfect 
Jequivalent of ‘sales or gifts, etc., are pro- 
hibited’ | 
' Ifthe expression ‘attachment and sale’ is 
„to be given an altogether different mean- 
“ing from the expression ‘attachment or 
‘sale’ -then there may be some difficulty in 
-applying that portion of s. 28, sub-cl. (5) 
-oË the Insolvency Act which mentions pro- 
‘perty exempted by the C. P. O. from lia- 
` þility to ‘attachment and sale, for the 
, proviso to s. 60 of the Code: speaks of ‘at- 

tachment or sale.’ 

z- With , great respect, to the learned Judges 
` of the Lahore High Court I would say that 
„the learned Judges in their anxiety to avoid 

giving tothe word“‘and’ the meaning of 
“the word ‘or’ have attached toit the mean- 

.. ing which an expression like ‘and also’ or 
. ‘as well as’ would have. Their interpre- 
_ tation, of the section is that only property 

‘which is éxempted from liability to attach- 
«ment and also exempted from liability to 
| salė does not vest in the Receiver. With 

great deference I would say that the 
. fallacy consists in supposing that the ex- 

/pressidn ‘exempted from’ governs the two 
. words ‘attachment’ and -‘sale’ whereas it 

really governs only one word ‘liability.’ 
’ There is, therefore, no justification for 

splitting up the clause as if it read ‘ex- 

“ empted from liability to attachment and 
. also exempted, from liability to sale.’ 

The. position is in‘no way improved by 

: considering that the words ‘attachment 


_ and gale’-are indissolubly connected toge- ° 


ther.. If this beso then they together in- 


` dicate the continued process of attachment ` 


followed by sale, ‘that is sale with attach- 
. ment as distinguished from sale without 
attachment, Surely if a process consists 
of two steps and either of those steps is 
, missing the complete process itself is 
' absent. Property which cannot be attached 
though sold) or which cannot be sold 
borer. attached) cannot obviously be 
. ‘attached and sold.” The Bundlekhand 


Property is admittedly not liable to be. 


„Soldin execution. If one condition is not 
“fulfilled itis obvious that both the condi- 
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tions taken together cannot be said to be 
fulfilled. If a property is not liable to be 
sold itis certainly not liable to be attached 
and sold. If liability to “attachment and 
sale’ is a narrower expression than ‘liabi- 
lity to attachment or sale’ then the nega- 
tive expression ‘ non-liability to attachment 


-and sale’ assumes a wider scope than the 


negative ‘non-liability to attachment or 
sale,’ and all properties- within this wider 


‘compass would be exempted from vesting 


in the Receiver. ; 
The matter becomes abundantly clear if 
ask ourselves the question “Is this 
property ‘liable to attachment and sale’? 
The answer cannot possibly be in the 
affirmative, It must be in the’ negative, 
and ifthe answer is ‘No,’ the property is 
exempted from liability to ‘attachment and 


-sale’ and therefore, does not vest in the 


Receiver at all. 

The policy of the Legislature obviously 
seems to be that properties which cannot 
be attached and sold do not vest in the 
Receiver. ‘There is no injustice in this for 
when creditors cannot recover their debts 
by sale of the properties, they suffer very 
little if their representative, the Receiver, 
cannot realise the debis out of such pro- 
perties. The same protection seems to have 
been intended for members of the agri- 
cultural tribes in Bundlekhand as extends 
to tenants of non-transferable tenancies in 
the Agra Province. In. neither case the 
property is saleable in ‘execution of any 
decree. It is, therefore, not available for 
the creditors and, therefore, it does not 
vest in the Receiver. This view finds sup- 
port from s. 17 (a) of the Bundhelkhand 
Land Alienation Act under which provision 
is made for the realization of decrees for 
arrears of revenue and arrears of profits, 
and not for Civil Court's decrees. 

Z. K. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 
Cıvıı Revision No. 151 or 1924. 
April 29, 1925. 

Present :— Mr. Wadegaonkar, A. J. C. 
Tae rım or SHEONATH-JAINARAYAN 
PLAINTIFF- Å PPLICANT 
versus 
Tar G. I. P. RAILWAY Co., Lro.— 

: DEFENDANT—NON-ÅPPLICANT, 
Railways Act (IX of 1890), s. 77—Notice—Amount 


- (89 I. O. 1095] 


of compensation claimed not mentioned, effect of Suit 

i fer compensation for -damage to- -goods—Ownership of 
: plaintiff not.disputed—Railway receipt not endor sed 
_ in plaintiff's favour, effect of. ` 

Section 77 of the Railways Act merely requires that 
‘ademand for compensation must be made and does 
“not enact that the money value of the claim must be 
. Stated in the notice of demand. A notice under the 
„section is not, therefore, vitiated owing to the. omission 
, to mention the amount of compensation élaimed. 

* Durga Prasad v. G. I. P. Railway, 74 Ind. Cas. 993; 
“3 Pat. 76 at p. 79; (1928) Pat. 284; 5 P, L.T. 42; (1924) 
JAJI R. (Pat.) 98, , followed. 

In the absence of any contention that a person who 
` claims compensation for damage caused to a consign- 
-ment owing to the negligence of the defendant 
< Railway Company, is not the owner of the goods.con- 
? signed, the suit cannot bé dismissed nierely on the 
“ground that the Railway receipt has not been endorsed 
_in his favour by the consignor who .had consigned the 
goods for being delivered to self. 


Revision against the judgment of the 
“Small Cause Court, Khandwa, dated the 
-12th February 1924, in Civil Suit No. 2141 
` of 1923. 
Mr. J. Sen, for the Applicant. 
Mr. K. K. Gandhe, for the Non-Applicant. 


~ QORDER.—On 7th December 1922, 32 
' bags of grain were consigned to the de- 
t fendant Company at Gadarwara by one 
Deoraj Khemji for being delivered to self 
“at Khandwa. They were booked at Rail- 
‘way risk. They reached Khandwa on 12th 
“December 1922. Plaintiff alleged that they 
- were damaged by rain owing to the negli- 


_ SHEONATH-JAINARAYAN v. Q. 1. P, RAILWAY co. LTD. 
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bad in law merely beeause it omitted to 


“mention the amount of compensation. This 


contention must prevail. Section 77 of 
the Indian Railways Act mere requires that 
a demand for compensation must be made 
and does not enact that the money value 


`of the claim must be stated in the notice 


of demand : 
way (1): 

_ It is neyt urged that the lower Court was 
wrong in holding that the plaintiff had no 
right of suit because the Railway receipt 
had not been endorsed in- his favour by 
the consignée. Ithink this contention must 
also prevail -It is -not the case. of.the de- 
fendant Company that plaintiff. is not the 
owner of the goods and was not entitled 


Durga Prasad v. G. I. P. Rail- 


.to obtain delivery thereof. On the, cop- 


trary itis perfectly clear from the allega- 
tions made in the wrilten statement that 
the defendant Company throughout ad- 
mitted that the plaintiff was the owner of 
the consignment. The Company says that 
delivery of the goods was offered to the 


- plaintiff and that he wrongfully refused to 


gence of the defendant Company and that ` 


he consequently refused to take delivery 
‘thereof. He, therefore, brought a suif 
` against the defendant Company i in the Small 
k Cause Court, Khandwa for recovery of 
Rs. 328-8-0 as damages plus interest thereon 
„at Re. 1 per cent. per mensem. That Court 
‘dismissed his claim on the following thr ee 
grounds: 
“ (1) In the notice given by the plaintiff 
to the agent of the defendant Company, 
‘the amount claimed by way of compensa- 


take delivery thougli the goods were not 
damaged.. In para.7 of the written state- 
ment itis stated: “The survey was made in 
the presence of the consignee the plaintiff.” 
In the face of these pleadings, the lower 
Court was wrong in holding that the plaint- 
iff was not entitled to sue. 


It is next urged that the. lower. Court 
wrongly found that the defendant Company 
was not guilty of negligence and that the 
consignment was not damaged. This, how- 
ever, is a finding of fact and is amply 
supported by very satisfactory evidence 
and cannot be challenged in revision. In 


“view of this finding, the lower Court was 


e 


*tion was not mentioned and that the notice . 


“was consequently bad in law. 

~~ (2) Plaintiff was neither the consignor nor 
“the consignee of the goods and “that he 
“had consequently no right to maintain the 
' guit. 

(3) No damage. was done to the goods by 
rain as alleged by the plaintiff and that 
plaintiff was not justified in refusing to 
take delivery of the goods. 

Plaintif has now come up in revision. 

“He contends that the lower Court was 


¿wrong in holding that the notice given ` 
by him to the defendant Company: was ` 


‘right in dismissing plaintiff's claim. 


It, however, appears that the consignment 


was sold by the’ defendant Company by 


public auction for Rs. 210 on 2nd April 1923 
after plaintiffrefused toaccept delivery of the 
bags and the Company offered to pay Rs. 82-2 
out ofthis sumto the plaintiffafter deducting 
Rs. 127-14-0 on account of freight and whar- 
fage. This sum was not accepted by the 
plaintiff and is still lying in the hands of 
the defendant Company. Plaintiff is en- 
titled to a decree for this sum. 

The decree of the lower Court is set aside 
and it is hereby decreed that defendant do 
pay Rs. 82-2-0 to plaintiff. Plaintiff must 


(1) 74 Ind. Cas. 993; 3 Pat. 76 atp. bg (1923) Pat. 
284; 5 P. L. T. 42; (1624) A. LR. (Pat.) 98 
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however, bear defendant's costs of both 
Courts in addition to his own. 
G. R. D, Decree set aside. 
Z. K, 


` ALLAHABAD HIGH COURT. 
Execution Sxconp Civin APPBal No. 1428 
or 1924. 
May 22, 1925. 
Present:—Mr. Justice Boys and 
Mr. Justice Banerji. 
JAGANNATH PRASAD AND anoTHER— 
i DECRER-HOLDERS —APPELLANTS 
versus 
JUGUL KISHORE AND OTHERS— JUDGMENT- 
Desrors—RESPONDENTS, 

Hindu Law~—Joint family--Debt incurred by father 
-Liability of sons—Immoral debt— Obligation arising 
out. of misappropriation—Test, 

Where property belonging to a Hindu son is 
sought to be attached and sold in execution of a 
decree obtained against the father in respect of 
money which the father is alleged to have mis- 
appropriated, and it is contended that the property 
js not liable to attachment and sale inasmuch as the 
debt in respect of which the decree was obtained was 
tainted with immorality, the test to be applied is 
whether or not the action of the father which 
resulted in the debt was infected with an element of 
criminality. Whether such an element is established 
or not and the degree of infection which will support 
a plea of immorality is a question for determination 
on the facts of each case; and though a conviction of 
the father for misappropriation or other cognate 
offence may be good proof of such element, proof of a 
previous conviction is not essential for this purpose. 
The criminality and its degree may be inferred from 
consideration of all the facts of the case. [p. 492, col. 2.] 


Mahabir Prasad v. Basdeo Singh, 6 A. 234; A. W. 


N. (1884) 47; 3 Ind. Dee. (x. s.) 852, Niddha Lal v. 
Collector of Bulandshahr, 35 Ind. Cas. 209; 14 A. L. J. 
610 and Sabhaddi Lal v. Gobind Singh, 80 Ind. Cas. 
579; 46 A, 616; 22 A. L. J. 470; (1924) A.I. R. (A) 472; 
L. R.5 A. 364 Civ., followed, 

Execution second appeal froma decree 


of the District Judge, Badaun, dated the- 


16th, August 1924. 

Messrs. Sankar Saran and Baleshwart 
‘Prasad, for the Appellants. 

Mr. S. A. Haider, for the Respondents. 

JUDGMENT.—This appeal has been 
described to us at the opening of the argu- 
‘ments as a decree-holder’s appeal, but, as a 
matter of fact, it is hardly in his capacity 
as a decree-holder that the appellant 
initiated these proceedings at all. The 
case has occupied a very long time in 
argument as certain facts were not brought 
to our attention until the extreme end 
of the hearing. It may really be decided 
briefly. 


JAGANNATH PRASAD ¥, JUGUL KISHORE, 


(89 I. 0, 19258] 


The appellant before us appeals from 
an order of the lower Appellate Court up- 
holding an order of the First Court dis- 
missing his application under O. XL, r. 4, 
C. P: C., The appellant had been a party 
to some criminal and civil litigation in 
the course of which certain moveable pro- 
perty which was in dispute had been en- 
trusted, apparently in a more or less ir- 
regular manner, to one Shib Charan Lal 
whom we may for the purposes of this case 
only, describe’ as a Receiver. He had 
apparently occupied some such position in 
the criminal litigation under Ch. XII of 
the Cr. P. O., and irregularly succeeded 
to some sort of a similar position in the 
civil litigation. The civil litigation was 
a suit for partition and at the end of 
it the present appellant believed that the 
Receiver had misappropriated some of 
his property and he was unable to extract 
it. For our present purposes his earlier 
efforts necd not be mentioned; but on the 
27th of August 1923 he applied for attach- 
ment and sale ofthe property of the sons 
of Shib Charan Lal. The defences, as is 
generally the casein such proceedings, were 
various but one of the defences was that the 
property inthe haads of the sons was not 
liable for the debt of the father, that debt 
having its origin in “embezzlement”. Both 
Courts have dismissed his application 
finding that there had been “misappro- 
priation ” on the part of the father, We 
have been referred to many cases as to 
what constitutes “immorality ” of a debt 
so as to enable the sons to escape liability 
therefor. We think that the test to be 
applied ina case ofthe kind now before 
us is whether or not the action of the 
father which resulted in the debt was in- 
fected with an element of criminality 
Whether such an element is established 
or notand the degree of infection which 
will support a plea of “ immorality ” must 
be a question for determination on the 
facts of each case; and- though a convic- 
tion for misappropriation or other cognate 
offence may be good proof of such element, 
proof of a previous conviction is certainly 
not essential. The criminality and its 
degree may be inferred from a considera- 
tion of the whole facts. If there was such 
an element it has been regarded, at any rate, 
by this Court as an immoral debt; other- 
wise, if there was no such criminal element, 
For the former proposition we may refer 
to the case of Mahabir Prasad y. Basdeo 
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Singh (1) and for the latter to the decisions 
reported as (Niddha Lal v. Collector of 
Bulandshahr (2), and Sabhaddi Lal v. 
Gobind Singh (3). Of the many cases we 
have considered of other Courts, none ap- 
_ pears to be in conflict, at any rate, with 
this principle. 

In the present case both the lower 
Courts have found: that the father “ misap- 
propriated ° and we were for some time in 
doubt in view of the language used in 
gome cases as to whether we should re- 
gard this as a finding of criminal misap- 
propriation or as one which possibly indi- 
cated no more than civil liability. Any doubt, 
that we might have had, has, however, 
effectively been removed by our beirg re- 
ferred to para. 9 of the application of 
the present appellant which initiated the 
_ present stage of these proceedings on the 
24th of January 1922, paper No. 888 C). 
That was his application under O. XL,r. 
4, O.P.C. In that paragraph he himself 
relied on the fact that the father Shib 
Charan Lal had been prosecuted (apparent- 
ly at the instance of the appellant) for 
criminal breach of trust and complained 
that Shib Charan Lal had been acquitted 
owing to an improper interference with 
the Criminal Court by the Civil Court. In 
view of these allegationsit is impossible to 
allow the appellant now to urge-that the 
finding against him that the father misap- 


he’ misappropriated that. property criminal- 
ly. This to our minds is sufficient to con- 
clude the appellant's rights in this appeal. 
The finding as we interpret it in the light of 
the appellants own interpretation is that the 
respondent's father had incurred this debt 
by committing criminal misappropriation. 
That brings the case within the principle 
of Mahabir Prasad v. Basdeo Singh (1) 
and this appeal must fail. It is according- 
ly dismissed with costs including in this 
Court fees on the higher scale. 

Z. K. Appeal dismissed, 

T 6 A. 234; A. W. N. (1884) 47; 3 Ind. Dec. (x. s) 
are 35 Ind. Cas. 209; 14 A. L. J. 610. 


(4) 80 Ind. Cas. 579; 46A. 616; 22A.L. J. 470; 
(1924) A. I. R. (A.) 472; L. R. 5 A, 364 Civ. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Civin Suit No. 1134 or 1922. 

April 18, 1925. : 
Present:—Mr. Rupchand Bilaram, A, J. C, 
Tase OFFICIAL RECEIVER or TAR 
ESTATE or Messrs. MOHANDAS 
CHETANDAS— PLAINTIFFS 

versus | 
NARAINDAS-LOTARAM AND OTHERS— 
DEFENDANTS. 

Insolvency—-Firm, whether distinet person—Partners, 
position of—-Partnership accounts, right to sue for, 
whether property---Oficial Receiver, whether can sue 
for accounts—Cause of action, meaning of—-Assign- 
ment, whether part of cause of action—Jurisdiction—- 
Civil Procedure Code (Act V of 1908), s. 20 (ò. 


A firm is not a separate and distinct person. A 
firm name is merely recognized as a convenient 
symbol or shorthand form for collectively designating 
all the partners in the firm, and, therefore, an order 
of adjudication passed against a tirm is in effect an 
order against the individual partners in that firm, 
[p. 494, cols. 1 & 2.] 

In re Sawer's, (1879) 12 Ch. D. 522 at p. 523; 41 L. T, 
46; 28 W. R. 334, Sadler v, Whiteman, 11910) 1 K.B. 
868; 102 L. T. 472; 26 T. L. R. 872; 54.8. J. 375, Inve 
Vagliano Anthracite Collieries, (1910) 79 L. J. Ch, 
769; 103 L. J. 211; 54 S. J, 720, Rex v. Holden, (1912) 
1K. B 483; 81 L. J. K. B. 327; 106 L. T. 305; 76 J. P. 
143; 22 Cox C. ©. 727; 566. J. 188; 28 T. L. R. 173 and 
Seodoyal Khemka v. Joharmull Manmull, 15 Jnd. Cas. 
81; 50 C. 549 at p. 558; (1924) A. L R.(C.) 74, relied 
upon. 

PA right to sue for partnership accounts is property 
which vests in the Official Receiver. [p. 494, col. 2.] 
Vishindas Nihalchand vw. Thawerdas, 80 Ind. Cas. 


+ G42; 17 S. L. R. 334; (1925) A. I. R. (8.) 18, referred to, 
propriated property is not a finding that 


A “cause of action” includes every fact necessary 
to be proved in order to enable the plaintiff to 
sustain his action and every thing which, if not proved, 
gives the defendant an immediate right to judgment, 
ibid] . 
i aa of aclaim whether voluntary or by 
virtue of adjudication of the person in whom that 
claim resides, isa part of the cause of action in a 
suit in respect ofthat claim, which gives jurisdiction 
to the Court within whose limits the said assignment 
took place to entertain the suit. [p. 495, col. 1. : 

Read v. Brown, (1889) 22 Q. B. D. 128; 58 L. J. Q 
R 120; 60 L. T. 250; 37 W. R. 131, Coburn v. Colledge, 
11897) 1 Q. B. 702 at p. 707; 66 L. J. Q. B. 462; 76 L. T. 
608; 45 W. R. 488, Raghoonath Misser v. Gobindnarain, 
22 C. 451l; 11 Ind. Doc. (x.s.) 301 and Manepalli 
Mangamma v. Manepalli Sathiraju, 37 Ind, Cas. 681; 
31 M. L. J. 816; 5 L. W. 246, relied upon. 


Mr, Srikishendas H. Lulla, for the Plaint- 
iffs, 

Mr. Kewalram Jethanand, for the De- 
fendants, 


JUDGMENT.-—This isasuit for settle- 
ment of partnership accounts. It appears 


‘that one Chatandas and his sons Dharam- 
das.and Naraindas carried on business in 
the name of Mohandas-Chatandas, They 


‘firstly, 
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entered into a sub-partnership with the 
present defendants for carrying, on some 
particular kind of businessin the Persian 
Gulf and certain other place outside Bri- 
tish India. Chatandas and his sons have 
been adjudicated insolvents by this Court 
in Insolvency Application No, 18 of 1921, 
and their property has vested in the Of- 
cial Receiver of this Court. The present 
suit is filed by the Official Receiver for 
settlement of the accounts of the sub-part- 
nership.’ Several technical pleas have been 
raised which are summed up in the follow- 
ing issues:— 

. 1. Has the Official Receiver a right to 
sue? 

9. Has this Court jurisdiction to try the 
suit? 

3. Were Giada and his two sons 
carrying on business at Shikarpur in the 
name of Mohandas-Chatandas? 

4. What were the terms of the partner- 
ship agreement ? 

5. Was it aterm of the agreement as 
alleged in para. 9 of the written statement? 
Tf so, should the account relating to Bun- 
der Abbas appearing in the-books of Mohan- 
das-Chatandas be settled in this suit? 

6. Are defendants bound by any claims 
proved before the Official Receiver?. 

When did the partnership terminate ? 

8.. On accounts being taken what is due 


‘and to whom ? 


9. General. =" e 
' Issue No. 1.—This issue is based on 
a two-fold objection. It is contended, 


“tandas and not Chatandas and his sons 


have been adjudicated 
the Official Receiver 


insolvent that - 
has instituted this 


suit as representing the estate of the in- 
-solvent firm, but so far as the sub-part- 


nership in suit was concerned, it was form- 


‘ed between the individuals Chatandas and 


+ 


his sons and the defendants and. secondly, 
that the subject-matter of the suit which is 
one for taking partnership accounts is not 
property which can vest in the Official 
Receiver, and, therefore, the Official Receiver 
cannot sue. There is no substance in either 
of these objections. A firm is not a separate 
and distinct person according to our law. 
In In re Sawers (1), Sadler v. Whiteman 
(2), In re Vagliano..Anthracite Collieries 


(2) (isis) 12 Ch. D. 522 at p. 523; 411, T. 46; 28 W 
KOLO 1 K B. 868: 102 L, T. 472; 26 T, L. R. 372; 
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that the firm of Mohandas-Cha- l 
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(3), Rex v. Holdin (4) and’ Seodayal Khem+ 
ka v. Joharmull Manmull (5). A firm name 
is merely recognized as a convenient sym- 
bol or shorthand form for collectively de- 
signating all the partners in the firm just 
as one may use A or B in algebraical 
computations to designate known quantities 
which would be inconvenient to specify. at 
length. Underhill on the Law of Partner- 
ship, page 47, An order of adjudication 
passed against the firm of Mohandas-Oha- 
tandas, even if such be the nature of the. 
order, is in effect an order against the in- 
dividual partners in that firm, and the 
present suit though it purports to be. insti- 
tuted by the Official Receiver as represent- 
ing the estate of the firm of Mohandas- 
Chatandas, is a suit. by him as representing 
the estate of the individual partners. As 
held by me in the ‘Bench. ruling of Vishin 
das Nihalchand v. Thawerdas (6), the. sub- 
ject-matter of the present suit is property 
that has vested in the Official Receiver. 
‘My finding, therefore, -on Issue No. 1 is in 
-the affirmative. 

Issue No, 2,—One of the grounds on which 
‘itis said that this Court has jurisdiction 
is that the order. of adjudication vesting 
the property of the insolvents in this Off- 
cial Receiver was passed by this Court, and 
in ‘order to enable the plaintiff to succeed 
in this suit, he has inter alia to plead and 
to prove if traversed a part. of his ‘cause 
of action the vesting of the insolvents’ 
“property in him. - 


A “cause of actionis defined i in the case 
of Read v. Brown (7), by. Lord Esher, M. 
R., as “including every fact necessary to 
be proved in order to enable the plaintiff 
to sustain his, action”, and by Fry, L. d., 
as “everything which, if not proved, gives 
the defendant an immediate right to judg- 
ment”. 

it would appear from this case that under 
s. 12 of the Mayor's Court of London Proce- 
dure.Act, 1857 (20and 21 Vict. C. CLVII) the 
Mayor's Court had jurisdiction to entertain 
certain monetary suits where the cause .of 


pe (910) 79 L. J. Ch. 769; 103 L. T. 211; 54 S. J. 
320. 


(4) (1912) 1 K. B. 483; 81 L. J.K. B. 327; 106 L` T. 
305; 76 J. P. 143; 22 Cox. ©. O. 727; 56 S. J. 188; 28T. 

R1 

2 yea Tad. Cas. 81; 50 0.549 at p. 558; (1924) A.I 

R. (0) 74. 

© 20 Ina. Cas, 642; 175. L. R. 334; (1925) A. IR. 


" (7) (1889) ee a A 128; 58 L. J.Q.B 120; 601, 
T. 250: 37 W.R 
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action ora part of the cause of action had 
arisen within the jurisdiction of that Court, 
and this suit was instituted in the Mayors 
Court by the assignee of a debt on the sole 
ground thatthe assignment which formed 
a part of his cause of action was made 
within the ` jurisdiction of that Court. 
It may seem somewhat anomalous that 
though a creditor may not himself filea 
suit in a particular Court, he may, by 
voluntarily assigning the claim to astranger 
within the jurisdiction of that Court en- 
able the assignee to sue in that Court. 
This anomaly was pressed on their Lordships 
but to no effect. 

This comprehensive definition of a “cause 
of action” was re-affirmed by Lord Esher, 
M. R,in Coburn v. Colledge (8). This de- 
finition has been adopted and acted upon 
by almost all the High Courts in India in 
different kinds of suits. It would be sufti- 
cient here to refer to the cases of Raghoonath 
Misser v. Gobind Narain (9) and Manepalli 
Mangamma.v. Manepalli Sathiraju (10) 
which are instances of voluntary assign- 
ments. In Suit No. 57 of 1922, Kemp Ad- 
ditional Judicial Commissioner who had 
considerable experience of the procedure 
adopted by the Official Assignee at Bombay 
for‘recovery of debts of insolvents adjudi- 
cated under the old Bankruptcy Act and 
its successor the Presidency Towns Insol- 
vency Act, held that this Court had juris- 
diction to entertain a suit filed by the 
Official Receiver of this Court to recover 
a debt due toan insolvent adjudicated as 
such by this Court under the Provincial Insol 
vency Act and observéd as follows :— 

“1 think on the authority of Readv. Brown 
(7), this Court has jurisdiction to try the suit 
against the firsi defendant. A similar case 
is, e.g, where the Official Assignee in 
Bombay files suits there on debts due by 
up-country debtors to the insolvents. In 
these . cases the assignment to the Official 
Assignee is by vesting order”. 

Possibly there is some ‘distinction be- 
tween the case of a voluntary assignment of 
a debt which is absolute and where the 
assignee sues in his own name and for his 
own benefit, and thecase of a mere vesting 
of property in an Official Assignée ur Re- 


ceiyer for the benefit of others. But the . 


(8) (1897) 1 Q. B. 702 at p. 707; 66 L. J. Q. B. 462; 76 
L. T. 608; 45 W.R. 488. f 
¢ (9) 22 O. 451; 11 Ind. Dec, wW s.) 301. 

(10) 37 Ind. Qas. 681; 31 M. L. J 816; 5 L, W, 246, ` 
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Offcial Assignee or, Receiver like any 
other | assignee must aver as a necessary 
part of his cause of action the fact of the 
vesting in him of property which is the 
subject-matter of the suit and, though 
oftentimes this averment is not traversed, 
he must, if itbe traversed, prove it. As 
a matter of fact, inthe present case the 
defendants have traversed the right of the 
Official Receiver to sue. : 

Though I am aware of the hardship en- 
tailed upon up-country defendants ‘in 
being required to contest their suits in this 


` Court, as at present advised, I am not pre- 


pared to differ from the view taken by 

Kemp, A. J. C., or to hold that the averméht 

as to the vesting of property in the Official 

Receiver is not an essential part of the 

cause of-action of the Official Receiver. + 

Under the circumstances, it is not'neces- 
sary for me to go into the.further question 
thata part ofthe partnership business was 
transacted here. I hold on issue No, 2 in 
the affirmative. 

Issue No. 3.—This issue has been given 
up and my finding, thereforé,is in the 
affirmative. ` i 

Issue No, 4.—The original partnership 
deed has been produced. The defendants 
admit having executed. My finding, there- 
fore, will be that the terms of the partner- 
ship are those stated in document Ex. 7, 
and the paragraph of this document de- 
scribing the shares ‘of the partners is as 
follows:— dee . 

Rs. a. p. 

0 0 Gin words half anna will þe te- 
ceived by you, the Puj Shahs 
on account of dharmau out of 
the profit. Besides Rs. 2-8-0-in 
words rupees two annas eight 
per cent. will, be deducted first 
by you, the Puj Shahs, out of 
the profit on account of making 
distribution, and then the distri- 
bution will be made. After the 
distribution, you, the Puj Shahs, 
will give to. each partner as 
much as you wish by way'of 
‘pehriant.” = 


agreed to be paid by Puj Shahs . 
Puj Mohandas, Puj Chatandas, 
Puj Dharamdas, Puj Naraindas, 
Talreja Punjabi, for -investin 
the capital, $ 
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Rs.a. p. 

41 0 Qin words sixteen annas to the 
ten partners for working at and 
carrying on business of the three 
shops at Bunder Abbas, Ker- 
man and Burmabad, The part- 
ners will make this one rupee 
into Rs. 1-9-8 in words rupee 
oneanhasnine and pies eight, and 
shall distribute thesame amongst 
themselves as under. 

0 910 for the shop of Bunder Abbas 
‘nine annas and ten pies will be 
received by the partners who 
work at this shop as under.— 

0 6 3 Narain Puj Lotaramani Chawla, 
in words annas six and pies 
three. 

0 2 Oin words annas two of Bhai 
Bholaram Bhai-Dholaramani Wa- 
dhwa. 

1 2 in words one anna and two pies 
of Bhai Jamnadas-Bhai Cella- 
ramani Gind. 

0 0 5 in words pies five of Bhai Pokar- 
das Shewaramani Chawla. 


= 


any 


0 910 


0 8 lin words annas eight and pie 
one for partners of the shop at 
Kerman. 

0 5 4 in words five annas four pies of 
Bhai Bodaram-Bhai Deoomalani 


Khatri. 
0 2 Oin words two annas of Bhai 
Hotchand-Bhai Hoanamalani 


Babu. 
0 0 10 in words ten pies of Bhai Gopa- 
mal Bhanemalani Narelo. 


0 8 8 Tea Total, 


0 7 8 in words annas seven and pies 
eight of the partners of Burma- 
abad. 

> + in words annasfive and pies four 

of Bhai Jivandas-Bhai Tanuina- 
lani Makhija. 
0 1 7in words anna one and pies 
seven of Bhai Sewaram-Bhai 
. Khiaramalani Chhabra. 

0 0. ,9 in words pies nine of Tikammal 

` Bhai-Sangatmalani Dhingra. 


Total. 


© 


er even, 


078 


Stet rte 
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Rs. a. p. | 
1 9 8 total, in words rupee one annas - 
nine and pies eight have in this 
way been made .out of rupee one 
being the share of the partners, 
- which they will share as above 
amongst themselves, 
total, in words rupees two annas 
one and piessix of the profit 
will be distributed with Puj 
Shahs of Shikarpur as above. 
Besides this whoever goesas 
a “munim” at the shops and 
works there shall receive board- 
lodging, clothing and other ex- 
penses free according to usage, 
and a cook on salary will he 
engaged for each shop whose 
salary will be charged to the 
“vaio” account of the busi- 
ness.” 

Issue No. 5.—The parties are now agreed 
that the Bunder Abbas Vast khata in the 
Shikarpur books of the insolvents is a 
partnership account khata and is subject- 
matter of the present suit, vide my note 
dated April 8, 1925. My finding, there- 
fore, on the second part of this issue is in 
the affirmative. The first part of this issue ' 
has not been pressed, and my finding, 
therefore, on it is that whether there isa 
profit or loss on this account, all parties 
are equally entitled and liable as the case 
may be according to their respective shares. 

Issve No. 6——The defendants are of 
course not bound by any proof of claims 
accepted by the Official Receiver for pur- 
poses of insolvency. If the defendants 
dispute any of those claims, they must 
file their objections within fifteen days of 
this date or such further time the Com- 
missioner may in his discretion extend. 

Issues Nos, 7 and 8.—Are for the Court 


. Commissioner. 


Issue No. 9.—I pass a preliminary decree 
in favour of the plaintiff for partnership 
accounts being taken according to the- 
terms contained in the partnership deed, 
It is not disputed, that the shares of the 
partners are as shown there. In view of 
the fact that the estate of the insolvents 
has vested in the Official Receiver, it will 
be more convenient that he should act 
as the Receiver of the business in-suit, 
as he has already been appointed as 
interim Receiver, and I confirm his ap-- 
pointment as such under O. XL, r. 1, C.P.0, 
Messrs.. Kewalram and Srikis hindas arg 


[891. ©. 1925] - 
appointed Commissioners to go into the 
accounts. They should submit their report 
as early as possible as the final winding 
up of the insolvency proceedings would to 
a-certain extent depend on the result of 
this: suit. Ks. 50 to he deposited as Com- 
missioner’s fees within seven days. Com- 
mission returnable within two months. The 
question of costs will greatly depend on the 
result of the accounts and will ‘be dealt 
with by me in the final decree. 

'P. B. A. Preliminary decree passed. 

Z, K. ; 


ALLAHABAD HIGH COURT. 
Orvıt Reviston No. 144 or 1923. 
May 25, 1925. 
Present:—Mr. Justice Sulaiman 
and Mr. Justice Daniels. 
EAST INDIAN RAILWAY THROUGH ITS 
AGENT—DEFENDANT—APPLICANT 
versus 
BRIJ KISHORE—PLAINTIFF—OPPOSITE. 
PARTY. ' N 

Railways Act (IX of 1890), s. 72 (2)—Carriage of 
goods—Risk Note signed by person delivering goods to 
Railway—Consignor, whether bound—Risk Note Form 
“B".Suit for damages for short delivery—Loss, proof 
of-—-Burden of proof. ` 

. Where a Risk Note is signed by the person deliver- 
ing goods to a Railway Company for carriage, the Risk 
. Note is binding upon the consignor by virtue of the 
provisions of s. 72 (2) of the Railways Act. i 

Firm Gopal Rai-Phul Chand v. Great Indian 
Peninsula Railway, 82 Ind. Cas. 313; 46 A. 837; (192) 
A. I. R. (A,) 621; L. R.5 A. 575 Oiv., and Secretary 
of State for India v. Firm Jiwan and Abdullah, 71 Ind. 
Cas. 609; 45 A. 310; 21 A. L. J. 220; (1923) A. I. R. (AJ 
426, followed. 

In a suit by a consignor against a Railway Company 
for recovery of damages for short delivery of goods 
consigned to the Railway Company for carriage undar 
Risk Note-Form “B” the Railway Company cannot 
claim exemption under the provisions of the Risk Note 
unless it establishes that the goods have actually been 
lost to the Company. g 

East Indian Railway Company v. Firm Kishan 
Lal-Tirkha Mal, 73 Ind. Gas. 986; 45 A. 530; 21 A.L.J. 


438; 90. & A. L. R. 531; (1924) A. L R. (A) 7, follow- - 
ed. S 


Revision against an order of the Judge, 
Small Cause Court, Bareilly, dated the 
23rd of June 1923. 

Mr. Ladli Prasad Zutshi, 

cant. . i 8 
- | Mr. U. S. Bajpai, for the Opposite Party. 


JUDGMENT.—This is a-revision by 


the East Indian Railway Company from ‘a - 


. 32 


HAST INDIAN RAILWAY v. BRIT KISHORE, 


` to the Railway Administration. 


for the Appli- 
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decree for damages passed” by the Court of 
Small Causes at Bareilly. The learned 
Judge has overruled the objection of the 
Railway Company that they were protected 
by the Risk-Note, Form “B” on the ground | 
that person who delivered the goods to the 
Company and signed the Risk-Note was 
neither a consignor nor his authorized 
agent: There was a further defence by the 


‘Railway Company that the goods were lost 


in a running train robbery. The learned 
Judge has decided that issue in the nega- - 


_ tive. 


It is impossible to uphold the view of the 
Court below that the Risk-Note is not 
binding on the consignor merely because 
it was not signed by him or his authorized 
agent. Section 72, sub-s. (2) of the Indian 
Railways Act provides that such agreement 
should be in writing signed by or on 
behalf of the person sending or delivering 
It is, there- 
fore, clear on the language of the section 
that the signature of the person .who de- 
livers the goods would be quite sufficient. 
This was the view held by a Bench of this 
Court of which one of us was a member 


in the case of Firm Gopal , Rar-Phul 


Chand v. Great Indian Peninsula Railway 
(1) and subsequently followed by this very 
Bench in 8. A. No. 1145 of 1924, decided 
on the 5th of November 1924. ` ; 

We, however, feel that it is impossible 
to interfere in revision in face of the 
finding that the defendant has failed to lead 
any evidence which would show that the 
consignment in question was contained in 
the waggon of which the seal was found 
broken. The learned Judge has commented 
on the paucity of the evidence and has 
finally remarked that if the defendant 
wanted to prove it, it should have taken 
necessary steps to have the original report 
filéd and to prove that the consignment 
belonging to the plaintiff was in the waggon 
which was broken open by thieves. 

The plaint was franied as one for recovery 
of damages for short delivery. There was 
no admission in the plaint that loss to the 
Company had occurred. The loss referred 
to there clearly meant the loss to the 
plaintiff. It has been held in several cases, 
e. g., Secretary of State for India v. Firm 
Jiwan and Abdullah (2) and Hast Indian 


(1) 82 Ind. Cas 313; 46 A. 837; (1924) A. L R. (A, 
621; L. R. 5 A. 575 Civ. ae 

(2) 71 Ind. Cas, 609; 45 A, 380;:21 ACL: J. 200. 
(1928) `A. IT. R. (A.)-426, < hihi 
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“Railway Company -v. Firm Kishan Lal- 
Tirkha Mal (3), that the Company. cannot 
. claim exemption under the Risk-Note unless 
it establishes that the goods have actually 
been lost to the Company, The revision is 
accordingly dismissed with costs. 

Z. K. Revision dismissed. 


` (3 73 Ind. Cas. 986; 45 A. 530; 21 A.-L. J. 438; 9 
O: & A. L. R. 531; (1924) A. L R. (4.) 7. 


BOMBAY HIGH COURT. 
LETTERS Patent APPSAL No. 37 or 1924. 
April 7, 1925. 
Present:—Sir Norman Macleod, Kr., Chief 
Justice, Mr. Justice Crump and 
‘My. Justice Coyajee. 
Tu SECRETARY or STATE ror INDIA 
— DEFENDANT—APPELLANT 
5 VETSUs 
BHASKAR KRISHNAJI SAMANT— 
PLatnTIFF—RESPON DENT, 
Forest Act (VII of 1878), ss. 75 id), 8h—Rule fram- 
` ed by Bombay Government under s. 75 (b) with refer- 
ence to s. 84, validity of—Person making tender bind- 
ing himself not to withdraw till refusal or acceptance, 
legality of—Contract Act (IX of 1872), ss. 6, 85— 
Offer, withdrawal of, before acceptance, effect of— 
Agreement not to withdraw offer, without considera- 
‘tion, validity of. 

Under s. 5 of the Contract Act a person who makes 
a proposal is entitled to withdraw it before it is ac- 
cepted, and under s. 25 of the Act an agreement with- 
out consideration not to withdraw a proposal till it is 
accepted or refused, is void. [p. 508, col. 1.] 

The explanation to the rule framed by the Bombay 
Government under s.75 (d) of the Forest Act with 
reference tos. 84 of the Act which provides that a 
person who makes a written tender for a contract 
should be required to bind himself not to withdraw 
his tender or bid during the time that may elapse 

` before its acceptance or refusal is communicated to 
him, having been made in order to carry out the pro- 
visions of the Act and not being inconsistent with the 
Act, cannot be held to be ultra vires and is perfectly 
. valid. [p. 508, cols. 1 & 2] : 
Letters Patent Appeal from the decision 
of Shah, Acting C. J., differing from Kincaid, 
J., in First Appeal No. 302 of 1922, confirm- 
ing the decree passed by the Acting Dis- 
` trict Judge, Thana, in Suit No. 4 of 1921. 
© FACTS appear from the following dis- 
` senting judgments of Shah, Acting C. J., 
and Kincaid, J., dated October 16, 1924:— 
venient in this case to state the few facts 
- which have given rise to this appeal, The 
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Divisional Forest Officer, Western Division, 
Thana, by a proclamation dated Juné ‘25, 
1920, invited tenders with reference to cer- 
tain forest coupes in the Thana District. 
The tenders were to be submitted on or 
before August 5, 1920,! p.m. The plaintiff 
submitted a tender in thestandard form for 
several coupes, including coupe -No. 4 in 
Block No. SEX before 1 p.m. on August 5. 
He offered to take up that particular coupe 
for Rs. 12,299. Immediately after, however, 
he discovered that he had committed a mis- 
take in that the sum offered was not intend- 
ed for that particular coupe but for coupe 
No. 5, which was near coupe No, 4. At 4-30 
on that day the plaintiff's son sent a petition 
requesting the officer not to sanction the 
tender for coupe No. 4as it was submitted 
under a mistake. The plaintiff and his son 
also sent a telegram which reached the Divi- 
sional Forest Officer at 5-22 p.m, revoking 
the tender. At 7 P, m. the plaintifi’s tender 
with reference to this coupe was accepted, 
subject to confirmation hy the Conservator 
of Forests, and such acceptance was ‘noti- 
fied. On August 6, the Divisional Forest 
Officer made a report to the Conservator of 
Forests to the same effect. The plaintiff 
submitted a petition to the Conserva- 
tor of Forests explaining how he had 
committed a mistake. and suggested 
that the tender should not be arccept- 
ed. That Officer, however, confirmed the 
acceptance of the tender by the Divisional 
Forest Officer. He, however, directed in- 
quiry on the point arising on the plaintiff's 
application. On September 3, 1920, the 
plaintiff was informed that his tender was 
accepted and he was called by a notice of 
October 15, 1920, to pay one-fourth of the 
amount. The plaintiff refused to accept the 
acceptance of the tender, and he refused to 
pay. He was then informed on October 29, 
that there would he a re-sale of that coupe. 
In fact. it was re-sold on November 18, and 
it fetched Rs. 2,246. Then the.plaintiff was 
ealled upon to pay the deficiency, and on 
December 14, 1920, his wood was attached. 
It was, however, released from attachment 
on April 19, 1921. The plaintiff had already 


-given the necessary notice for the present 
“suit which was filed-on April 21, 1921.: . 


_ The plaintiff prayed for a declaration 
that the tender. of August 5, 1920, did “not 
mature into a contract enforceable by law, 
the proposal contained in the tender having 
-been revoked before its acceptance, and for 
an injunction restraining the -defendant 
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froth enforcing the so- -called contract. He 

“also claimed the return of the War-Bond for 

, Rs, 1,009, andhe claimed Rs. 500 as dam- 

` ages ~ for illegal and im proper ‘attachment 
OF his goods. ~ 

The defendant pleaded that the tender 

| was irrevocable and ‘binding as a contract 


` the Indian Forest Act, 1873; and that: the 
` sum was liable to forfeiture under the pro- 
7 visions of s. 74, 
‘” The plaintiff had based his claim on the 
allegation that even if it was to be treated 
_ as a contract, it was liable to be set aside 
“on the ground of mistake. 
. to that, the defendant pleaded that there 
, was ‘no such mistake, and there was no 
' misrepresentation on the part of the Odfiicers 
“of the Forest Department which would 
t enable the plaintiff to avoid the contract. The 
, plaintiff filed a written statement in reply in 
~ which he pleaded that the plea raised in para. 
6 of the ‘written statement as to the rule 
* framed under s. 75 (d) of the Indian Forest 
‘ Act was not a good plea. and that the rule 
' relied upon was ultra vires and inoperative 
in law. 
© a On these pleadings the following issues 
were raised:— 
1. Whether the plaintiff could legally 
‘revoke his tender after it was made and 


7 ` before it was accepted ? 


2. Is the conduct of the defendant re- 
" ferred to in para. 3 of the plaint proved? 
' Tf so, does it amount to a fresh offer in 
‘ gsupersession of the previous offer ? 

3. , Did the plaintiff mistake new coupe 
“No. 4 for new eoupe No. 5? 

4. If s2, was the mistake due to the act 


: ‘of the defendant's subordinates ? 


“5.” Waether the defend mb was not justi- 


„ fied in re-selling the coupe? 


“6. Whether “the plaintiffs timber and 
` fire- wood was illegally attached by the 
‘defendant and if so has the attachment 


‘ caused the plaintiff a loss of Rs. 500 as stat- 
| ed in para. 4 of the plaint ? 


tom 


> offer. 


T: Is the-plaintif entitled to the return 
of.the War-Bond of Rs. 1,000? 

‘Thé learned Trial Judge found that the 
“plaintiff could legally withdraw his tender 
.afterit was made and before it was acceptéd. 


He found on the second issue that the. de-` 
A ‘partment’ was prepared to reduce the sum 
to Rs. 8.00, but that it. did not amount toa 
fresh. offer in supersession of the previous. 
As regards Issue No. 3, the Trial’ 


With reference . 
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Court found in. the ‘affirmative, but on 
Issue No. 4 the Court held that the mistake 


-was not due to the act of the defendant's 
“subordinates. No finding on Issue No 5 was 


considered necessary. As regards Issue 
No. 6, the Trial Court came to “the conclu- 


- gion that the attachment was illegal, but no 
` upan the plaintiff in virtue ‘ot a rule made ` 
“by the Local Government under s. 75(d) of ` 


damages were proved. Accordingly the 
Trial Court passed a decree in favour of the 
plaintiff declaring that the tender Ex. 24, 
did not amount to a contract enforceable 
by law, and granted an injunction perpetu- 
ally enjoining the defendantfrom enforcing 
the terms of the tender. He further ordered 
delivery to the plaintiff of the War-Bond of 
Rs. 1,000. The rest of the plaintifi’s claim 
was rejected. Each party was ordered to 
bear his own costs, 

The defendant has appealed, and the 
plaintiff has filed cross-objections. I may 
first dispose of the question of fact which 
arises on the cross-objections of the plaint- 
iff that this tender was brought about by a 
misrepresentation on the part of the Officers 
ofthe Forest Department. In the lower Court 
the case made by the plaintiff was that the 
mistake on his part as regards the coupe 
number was due to the action of the Forest 
Department. Before us the learned Pleader 
has relied upon the provisions of s. 18 of 
the Indian Contract Act, and particular 
reliance is placed on sub-s. (3), which pro- 
vides that misrepresentation would include 
causing. however innocently, a party to an 
agreement, to make a mistake as to the 
substance ‘of the thing which is the subject 
of the agreement. 

We have heard Mr. Desai on the evidence, 
and we intimated to him in the course ‘of 
the argument our opinion that the alleged 
misrepresentation was not proved. It ‘is 
possible thit there may be some room for 
aman going to the spot to get the impres- 
sion that tenders were invited: for coupe 
No. 5 also. As a fact no tenders for 
coupe No.5 were invited, but for various 
coupes including coupe No. 4. It is very 
doubtful to my mind whether a person ob. 
serving carefully the marks there, could 
have confounded the two coupes Nos, 4 and 
5. But that plea is hardly open to aparty 
who has not gone’ there to be misled: in 
some manner by the apparent’ condition of 
the marked- trees. The lower Court: has 
rightly found that the plaintiff was honest- 
ly under the impression that he’ was mak- 
ing an offer for coupe No. 5, and not coupe 


NG. ‘4. The value of coupe” No, 4 is. mneh, 


500 


below the sum offered in the tender, and 
that reasonably speaking such a sum would 
not be offered for coupe No. 4. It may be 
that the plaintiff was under that mistaken 
impression. But it does not follow that the 
Department contributed to that mistake in 
any sense or that they represented to the 
plaintiff that coupe No. 5 was really coupe 
No. 4. On that point, therefore, the con- 
tention of the plaintiff must be disallowed 
and the plea that even ifthe tender amounts 
to a contract otherwise enforceable, it is 
liable to be set aside on the ground of mis- 
take or misrepresentation must fail. 


The principal question in the case is as 
to whether the tender submitted by the 
plaintiff is revocable or not. The material 
terms of the tender are these:— 


“In respect of (the coupes) mentioned in 
the: accompanying schedule, out of (the 
coupes stated) therein tender for a sum 
stated against each of them is submitted. 
lf this tender is passed, then 1 shall per- 
form all things which it will be obligatory 
(on me) to perform agreeably to the terms 
of the contract attached to this tender or 
otherwise. 1f1 fail to do so, the penalty or 
the sums of moneys mentioned in the said 
terme may be forleited and credited in the 
name of the Secretary of State for India in 
Council or his successor-in-office. I further 
agreé that I will not withdraw this tender 
during the time that will be required for 
intimation of the acceptance or non-accept- 
ance of the tender being given to me and 
if I do so withdraw then lam liable to pay 
the whole sum of this tender or such amount 
on account of deficiency asin the opinion 
of the Conservator or the Deputy Conserva- 
tor of the Circle may be considered neces- 
sary to make good the whole of the 
loss and damages that may be suffered py 
Government in consequence therof and I 
shall pay the same. Along with this tender 
I have sent a War-Bond of Rs. 1,000 (in 
words) one thousand in token of good faith. 
If this tender is passed and if I do not put 


my signature on the ‘kabuliyat’ which I, `h 


will be required to do as per clause 1 of the 
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the Secretary of State or his successor-in- 
office.” | 

According to these terms the tender is not 
revocable. itis clear that in spite of the 
express terms of the tender, it would be 
revocable under s. 5 of the Indian Contract 
Act before acceptance, and the agreement 
not to revoke would be without considera- 
tion and, therefore, void according to the 
ordinary law. This position is not contest- 
ed by the learned Advocate-General, and 
so far it is clear, because an agreement not 
to revoke a tender would be void under s. 
25 of the Indian Contract Act; and any 
tender before acceptance is revocable under 
s. 9 of the Act. 

The learned Advocate-General, however, 
relies, upon a rule framed under s. 75 (d) 
of the Indian Forest Act by the Local Gov- 
ernment. It is urged that according to 
that rule the condition that the tender can- 
not be revoked is legal, that in spite of the 
provisions of ss. 5 and 25 of the Indian 
Contract Act, the agreement not to revoke 
is enforceable and that the revocation is 
invalid. The notification about this rule is 
in these terms:— 

Ih exercise of the powers conferred by s. 
75,.cl. (d), of the Indian Forest Act, 1878, 
(VII of 1878), as amended by the Indian 
Forest Act, (V of 1890), and in supersession 
of Government Notification in the Revenue 
Department No. 2799, dated the 3ist March 
1896, the Governor-in-Council is pleased to 
make the following rule, with reference to 
s..84 of the said Act amended as aforesaid, 
namely:— 

“Whoever enters into any contract with 
any Forest Officer acting on behalf of Gov- 
ernment, shall, if so required by such 
Forest Officer, bind himselt by a written in- 

. strument to perform such contract, 

Explanation:—A person who makes a 

„written tender for a contract, or who signs 
.the conditions ofan auction sale at which . 
‘he isa bidder, such tender or conditions 
_of sale being on or in form furnished by 
<a Forest Officer for that purpose, whereby 


e 
(a) binds himself to perform the contract 


conditions, or if 1 do not pay in full the“, for which he tenders or bids, in the event 
one-fourth of the amount of the tender or if of his tender or bid being acċeptéd, or 


1 withdraw the tender during the time that 
will be required for intimation being given 
to meas regards- the acceptance or non-ac- 
ceptance, then the whole of the amount sent 
with the tender in token of good faith as 
aforesaid may be forfeited and (credited) to 


e 


_(b) binds himself not to withdraw’ his 
tender or bid during the time that may 


elapse before its acceptance or refusal 
is communicated to him, shall be 
deemed to have been required by 


such Forest Officer to bind himself as 
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aforesaid, and in case (a) on the acceptance 
of his tender or bid, or in case (b) on the 
making of his tender or bid, to‘have bound 
himself accordingly, within the meaning of 
this rule; and any such person need not 
enter info a separate written instrument for 
the purpose, unless specially so required 
by the Forest Otficer with whom he con- 
tracts.” 

This rule purports to have been made with 
reference to s. 84 of the Indian Forest Act 
under the powers conferred upon the Local 
Government by s. 75 (d). Its effect is to` 
make a tender irrevocable before acceptance 
in spite ofs.5 of the Indian Contract Act 
and to make an agreement not to withdraw 
a tender before acceptance enforceable as. 
a contract in spite of s. 25 of the Indian 

Jontract Act and to bring a writing within 
the scope of s, 84 of the Indian Forest Act 
vee but for the rule would not be covered 

yit. s 
The lower Court has held that the general 
provisions of the Indian Contract Act are 
not abrogated by this rule so faras persons 
submitting such tenders are concerned. It 
has applied the test that “ where the langu- 
age of the Legislature admits of two construc- 
tions and if construed in one way would 
lead to obvious injustice or absurdity the 
Courts act upon the view.that such a result , 
could not have been intended unless the, 
intention had been manifested in express 
words.” After comparing the language of 
the present rule with ‘the rule as it was 
framed in 1836, the learned Trial Judge 
came to the conclusion that it did not 
abrogate the general law of contract. He 
did not consider it necessary to examine 
the question whether the rule was ultra 
vires if it had the effect of abrogating the 
general law of contract on the particular 
points. The learned Advocate-General has 
argued that its effect’ is to make an offer 
irrevocable before acgeptance and to make 
an agreement binding asa contract, which 
would not be irrevocable and binding 
according to the ordinary law of con- 
tract and to that extent abrogates or modifies 
the Law of Contract. I think the contention 
- of the Advocte-Genetal so far is sound ; and 
I am unable to accept the view taken by the 
lower Court on this point, Itis quite true 
that the rule does ‘nut in terms say that 
inspite of anvthing contained in ss 5 and 
25 of the Indian Contrast Act, the tender 
shall not bs revozible before acceptance 
and that the agreement not to revoke the 
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tender before acceptance shall be enforce- 
able as a contract, its effectis-clear ; I cannot 
say that the words of the Explanation are 
ambiguous in any sense. Further I cannot 
say that the agreement not to withdraw a 
tender bəfore acceptance or to pay a certain 
sum in case of breach as if it were a contract 


‘necessarily leads to obvious injustice jor 


absurdity. It is, therefore, necessary to ex- 
amine the other objections to the validity 
of the rule raised in the argument before 
us. The objection is that the rule or rather 
the Explanation is in excess of the statutory 
power authorizing it and that it is repugnant 
to the Statute and to the general principles 
of the Law of Contract. 

In dealing with these objections it is 
necessary to bear in mind the scope of ss. 
75 and 84. Under the Indian Forest Act, 
the Local Government has power to frame 
rules for various purposes under different 
sections, For instance under ss. 15, 25 
els. (a) and (i), 31, 35, 41 and 51, the Local 
Government can frame rules for various 
purposes connected with the Indian Forest 
Act, We then come to Chapter XIIL relati- 
ing to subsidiary rules which contain ss. 
75 to 77. Section 75 provides as follows :— 

“ The Local Government may from time 
to time make rules— 

(a) to prescribe and limit the powers and 
duties of any Forest Officer under this Act; 

(b) to regulate the rewards to be paid to 
officers and informers out of the proceeds of 
fines and confiscations under this Act; 

(e) for the preservation, reproduction and 
disposal of trees and timber belonging to 
Government but grown on lands belonging 
to or in the occupation of private persons; 
and l 

(d) generally, to carry out the provisions 
of this Act.” K 
, Section 77 provides that all rules made 
by Local Government under this Act shall 
be published in the Local Official Gazette 
and shall thereupon, so far as they are con- 
sistent with this Act, have the force of law. 
The extent of the authority, so far as the 
particular rule is concerned, is defined by 
the words “generally to carry out the pro- 
vision of this Act.” I may also refer to s. 84, 
as the rule is made expressly with reference 
to that section. Itis in these terms :— 

“When any person, in accordance with 
any provision of this Act or in compliance 
with any rule made thereunder, binds him- 
self by any hond or instrument to perform 
any duty or act, or covenants by any bond. 
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or -instrument that he, or. that he and his- 
servants and agents, will abstain from any 
act, the whole sum mentioned in such hond 
or instrument as the amount to be paid in 
case of a breach. of the conditions thereof 
may. notwithstending anything in s. 74 of 
the Indian Contract Act, 1872, he recovered 
from him in ease of such breach as ifit were 
an arrear of land revenue.” 

Tt is clear from the words of the section 
‘that. apart from this rule,an agreement in 
writing not to withdraw a tender would 
not be within the scope of the section In 
the first place the undertaking would nothe 
in accordance with any provisions of the 
Act or compliance with any rule made there- 
under=-I mean apart from the rule in 
question. Besides the agreement would not 
be binding according to law: and there 
‘would he no enforceable covenant under 


the section, In fact itis not contested by. 


the learned Advocate-General that” apart 
from this rule the covenant not to with- 
draw-a tender before acceptance would 
not be binding and would not be within 
the scope of the section. The section pre- 
supposes a binding contract or covenant. 
The power to make subsidiary rules 
must be strictly circumscribed hy the scope 
of the Act. The expression ‘ ‘generally to 
carry out the provisions of the Act” should 
be. construed ejusdem generis with the pre- 
vious clauses. At the same time I think 
jt should be liberally construed so as to 
enable the Local Government to make 
wiles to do.all subsidjary things, with a 
view to facilitate the carrying out of the 
provisions of the Act, It is not easy to 


' define the exact scope of the expression. 


nor is it necessary to attempt to do so. 
But I feel clear that it cannot beso con- 
strued as to confer a general power upon, 
the Local Government, to modify to any 


extent: the existing provisions of law to. 


serve the:ends-of the Indian Forest Act. 
Such a wide power, if intended 
conferred, can be conferred, in my opinion, 
only by express and appropriate words to 
that effect. I cannot hold that the Legis- 
lature could intend to confer powers to 
modify any existing law or Statute for the 
purposes of the Indian Forest Act by the 
use of such a general expression as is used 
in el, (d) of s 75. No authority is cited to 
show that a power to make rnles generally 
to:carry out the provisions of an Act can 
‘include power to make rules in modifica- 
tion of the existing enactments’ unless 
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-in or implied by any specific provisions | 


to be. 
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of the Act. There can be no necessary 
implication in this case, as there is” no 
necessary conflict between the provisions ` 


of the Indian Forest Act and the Indian , 


Contract Act onthe points with which ; 
we are concerned. ‘It cannot be said, for” 


ib 


instance, that without modifying, the pro- ` 4 


visions of ss. 5 and 25 in the sense 
dicated in the rule the provisions of, ‘the | 
Indian Forest Act cannot be carried ok 
The Local Government may quite “rightly *’ 
consider;such a modification ‘desirable; 
but they cannot enact a rule having ‘the 
force of law under the powers conferréd’ 

by these general words so as to’ modify | 
the ordinary law. For, if this were so, 
there would be no limit to the extent to.” 
which the rule-making authority can ee: 
the general law to suit the requirements 
(according to their view) of the Indian 
Forest Act.I am clearly of opinion that, 
under cl. (d) the Local Government have“ 
no such general power to modify the or- 
dinary law governing contracts, unless it 


in- | 


can be shown that tt is necessarily im- 


plied by the provisions of any” particular 
section of the Act. 
The learned Adyocate General has argued ` 


that the only limitation is that the “rule ` 


should be consistent with the provisions . 
of the Indian Forest ‘Act and that if it" 
is not inconsistent the Local Government” 
may in their discretion modify any provi- < 
sion of law to suit the requirements, of’ 
the Act. Though the argument hag not” 
been put exactly in these terms in subi ` 
stance that is ihe argument as' I under, 
stand it, I am, however, unable to accept ` 
it. The Legislature could not be held’ to | 
have conferred such wide powers in the 
absence of any clear words to indicate | 
that meaning. Assuming, therefore; that : 
it is consistent with the provisions, of the 
Act, I think that the authotity is exceed- 
ed inso far as the rule seeks to prohibit’ 
the withdrawal of a tender before accept- 
ance in-spite of the provisions ots. 5 of, 
the Indian Contract Act and tamake the: 
covenant not to withdraw a tender before. 
acceptance enforceable as a”, contract in: 
spite of s. 25 of the Indian’ Contract Acts 
The Explanation to the rile which is in. 
substance intended to modify the existing’ 
law .that- a tender is. revocable befure ac- 
ceptance and that an agreement not to’ 
withdraw the tender béfore acceptarice’ is” 
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void as being without consideration, is in 
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under a rule under the Act, which | 


in 


excess of this authority conferred upon- -plain terms ‘are writings not in ‘accordance: D 


thè Local Government under cl. (d) of s. 75. 

This view derives support from the cir- 
cumstance thatthe Legislature has careful- 
ly -provided in terms where any modi- 
fication‘ of the Indian Contract Act is desir- 
ed. Section 84 of the Act contains an express 
reference to s. 7£ of the Indian Contract Act. 
If the Local Government had authority to 
modify the general law tocarry. out the 
provisions of the Act,s. 84 would have 
been hardly necessary. The Local Govern- 
ment could frame a rule to that effect and 
according to the present contention of the 
learned Advocate-General it would be 
valid. The cases referred to by the Ad- 
voeate-General do not touch ‘this point. 
The case of Rockett v. Clippingdale (1) 
. does not help us in any way. That was 
a case of repeal by implication of a certain 
- Statute in virtue of a rule framed under 
express powers conferred under another 
Statute with reference to the specilic 
question of costs. The decision was based 
upon Garnett v..Bradley (2) and a refer- 
ence to that case makes it clear that it 
cannot help us in thiscase. There is no 
-scope here for any inference as to necessary 
implication with reference tosuch diver- 
-gent Acts as the Indian Forest Act and 
the Indian Contract Act. 

It is argued py Mr. Desai that the rule 
is‘open toa further objection that it is 
not consistent with s. 84. Ihave already 
pointed ont that apart from the rule the 
agreement in writing not to withdraw a 
tender would notbe within the scope of 
the section. The effect of the rule is to 
bring a particnlar writing within the scope 
of the section, which is not otherwise 
within its scope. 
seeks to make an addition tos. 84. I doubt 
whether a tender with a covenant not to 
withdraw it before acceptance can be said 
to have been given in accordance with 
the provisions of the Act orin compliance 
with any rule therennder as contemplat- 
ed by s. 84. The effect of the rule is to 


declare that as binding and valid which 


but for the rule would not .ber binding 
and treated as valid for the purposes of 
s. 84, On the whole I think that this 
rule is intended to add to the provisions 


ofs. 84 by declaring writings to be made i 


(1) (1891) 2 Q. B. 293: 60 L. Q. B. 792; 63 L. T 641: 
me we 3 eon Gas. 944 at p. 969; 48 GC. L.J. 
186; 39 L. T. 261; 26 W. R. 698 


-difficult to say on this 
damages are proved or that the lower., 


In plain terms the rule “I would, 


with the provisions of the Act or comi’ 
pliance of any other rule under ‘the’ Act; 
but independent writings containing offers.” 


‘which, ifand when accepted, would bring `- 


a person within the scope of the’ section., 


3 
t 


a 


1 find it difficult to hold that it is’con- ° 
sistent with s. 8£ to add to the-scopeof * 
the section in that way In the result] | 
am of opinion that the Explanation of the . 


rule, with which we are concerned, 


: ultra vires, 


is ; 


cy 


Thenext point relates to the attachment, p 
The attachment would be illegal if the’. 


withdrawal of the tender was “legal. 


As 


I hold the withdrawal to be legal, I accept, 


the finding of the lower Court 
attachment was illegal. 


that the, . 


As regards damages the lower. Court : 


has held that the plaintiff has 
prove any damages. I should have been 


‘inclined to award some damages as an’ 


failed to ` 


illegal attachment does ordinarily mean Ő 


some inconvenience and loss; hut: it 


ishi 
record that any... 


Court is wrong in holding that no dam- , 


ages are proved. 


In any case I would not ` 


award more than Rs. 50 as damages, and ~ 


“or that small sum I do not “consider it 
-proper under the circumstances to` vary. 


the decree. As. regards costs the plank 
iff should get his costs as regards the * 


-claim for illegal attachment, even though .. 
che may fail to prove damages, Though in 7 


the end he succeeded, he raised questions ` ih 


of fact on which he failed. In apportion- 


ing the costs, the lower Court was. en- - 


direct each party to bear his own costs.. 
therefore, confirm the decree‘ 
of the lower Court and dismiss the appeal,” 
and cross-objections with costs, 


titled in the exercise of its discretion to ; l 


As we are both agreed that the cross- | 


objections fail, they are dismissed with | 


‘costs. 


As regards the appeal, in view of: the © 


difference of opinion the decree Pale eae 


-under s. 98, sub-s. (2), of the O. P. Œ 


Kincaid, J.—The facts of the case 
have been fully stated in the careful - 
judgment of the Trial Court ‘and are 
briefly as follows:— 

By a proclamation, dated June 25, 1920, 
ths Divisional Forest Officer, Western 
‘Division, Thana, invited tender s for certain. 
coupes in the Bassein Range. The plaintiff 
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Krishnaji Bhikaji Samant made tenders 
for some of them including coupe No. 4. For 
coupe No.4 he tendered on August 5 about 
lp. m. Re. 12,299 and with his tender 
sent, as required by the proclamation, a 
War-Bond for Rs. 1,000 being five and a 
half percent. of the tender. Subsequently 
according to his own story, he learnt that 
what he had thought was coupe No. 4 was 
really coupe. No. 5 which was not for sale 
until 1921. He thereupon sent a letter 
and a telegram to the Divisional Forest 
- Officer revoking his tender. They reached 
the Divisional Forest Officer the same day, 
but as the tender was over Rs. 5,000 and 
beyond the said officer's jurisdiction, he 
` referred Samant to the Conservator of 
“ Forests. On August 6, Samant wrote to 
the Conservator informing him that he 
had revoked his tender. On August 10, 
Samant received a registered letter from 
the Conservator informing him that his 
tender had been accepted. 

Samant maintained that ashe had re- 
voked his tender before acceptance the 
Conservator could notafterwards accept it. 
But the Forest Department thought other- 
wise and on November 18, 1920, sold coupe 
No. 4 by public auction for Rs. 2,246. On 
November 27, the Forest Department served 
on Samant a notice calling on him to 
pay the difference between Rs. 2,246 
and Rs. 12,299. Samant declined to pay 
and on December 10 the Department attach- 
ed his wood worth Rs. 575 but on April 12, 
1921, released it when Samant furnished 
security. 

In November 1920, Samant had served a 
notice on the Secretary of State as required 
by s. 80, C. P. ©. On April 21, 1921,-he 
filed the present suit askingfor a declaration 
that the tender of August 5, 1920, did not 
mature into a contract enforceable by law 
and for an injunction restraining the defent- 
ant Secretary. of State from enforcing it. 
The plaintiff further asked for the return of 
the War-Bond for Rs, 1,000 and Rs. 500, 
damages for illegal attachment of his 


wood. 

The learned Trial Judge found that the 
plaintiff was entitled tothe declaration and 
injunction sought and the return of the 
Rs. 1,000. He did not award any damages for 
the attachment of the wood and ordered each 
party to bear his own costs. 

Against this finding and decree the Secre- 
tary of State has appealed. 

The Advocate-General and the Govern- 
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ment Pleader appeared for the appellant. , 
Mr. Desai appeared for the respondent. __ 

The learned Advocate-General has fairly 
admitted that under the ordinary Law of 
Contract (s. 5, Act IX of 1872) the defendant 
could not hold the plaintiff toa tender re- 
voked before acceptance. Hehas, however, 
relied on the following rule to be found -at 
p. 170, Vol. LU, Local Rulesand Orders under 
enactments applying to Bombay. p 

“In exercise of the powers conferred by 
s. 75, cl. (d) of the Indian Forest Act, 
1878 (VII of 1878) as amended bythe Indian 
Forest Act (V of 1890) and in supersession 
of Government Notification in the Revenue 
Department No. 2799, dated March 31, 1896, 
the Governor-in-Council is pleased to make 
the following rule, with reference -to s. 84 
of the said Act amended as aforesaid, name- 
ly:— ; 

RULE. 

Whoever enters into any contract with 
any Forest Officer acting on behalf of 
Government, shall, if so required by .such 
Forest Officer, bind himself by a written in- 
strument to perform such contract. 

Explanation:—A person, who makes a 
written tender for a contract, or who signs 
the conditions of an auction sale at which 
he is a bidder, such tender or conditions of 
sale being on or in a form furnished by a 
Forest Officer for that purpose, whereby he 

(a) binds himself to perform the contract 
for which he tenders or bids, in the event of 
his tender or bid being accepted, or 

(b) binds himself not to withdraw his 
tender or bid during the time that may 
elapse before its acceptance or refusal is 
communicated to him, shall be deemed to 
have been required by such Forest Officer 
to hind himself as aforesaid, and in case (a) 
on the acceptance of his tender or bid, or in’ 
case (b) on the making of his tender or bid, - 
to have bound himself accordingly, within 
the. meaning of this rule; and any, such 
person need not enter into a separate written 
instrument for the purpose, unless specially 
so required by the Forest Officer with 
whom he contracts.” (The italics are 
mine}. - ik 

Jt is as well ab this point to quote also 
s. 75 and s. 7 of the Indian Forest. Act. (VII 
of 1878). Section 75 runs as follows:— 

“The Local Government may from:time to 
time makerules— 

(a) to prescribe and limit the powers and 
duties of any Forest Officer under this Act; 

(b) to regulate the rewards to be paid 
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to- Officers and informers out of the pro- 
ceeds of ‘fines and confiscations under this 
Act; f 

(e) for the preservation, reproduction 
‘and disposal of trees and timber belonging 
to Government, but grown on lands belong- 
ing to or in the Occupation of private per- 
sons; and a: 

(d) generally, to carry out the provisions 
ofthis Act”. 

Section 77 as amended runs as follows:— 

-“All rules made by the Local Government 
under this Act shall be published in the 
Local Official Gazette, and shall thereupon, 
so faras they are consistent with this Act, 
have the force of law.” 

“Now, as the previously quoted rules have 
the force of law so argued the learned Advo- 
cate-General, Samant’shall be deemed to have 
bound himself irrevocably-:when he made 
his tender, although under s. 5of the Indian 
Contract Act he could ordinarily have re- 
voked his tender beforeitsacceptance. But 
the learned Pleader for the respondent has 
objected thats. 77 limits the powers of the 
Local Government to make rules only so far 
as they are consistent with the Indian Forest 
Act. Mr. Desai has argued that the rules 
are not consistent with the Act in that there 
is nothing therein which adumbrates such 
a drastic measure. But the Act was passed 
to facilitate the profitable exploitation of 
Indian forests and the rulesnow in question 
clearly do facilitate the sale of forest pro- 
duce. Tenders over Rs. 5,000 have to re- 
ceive the sanction of the Conservator of 
Forests. That sanction cannot be obtained 
without some delay. If inthe interval it 
was open to forest contractors to revoke 
their tenders the whole work of the Forest 
Department to further thesale of their coupes 
would have to begin anew. 

In this connection I would quote a perti- 
nent passage from Richardson, J.’s judgment 
in Gobordhone Das Deora v. Doolichand 
Sethia (3) (page 982*):— 

“ “The Courts will approach a rule purport- 
ing to be made by the Local Government 
or. by one of its principal administrative 
-departments under statutory powers with 
respect and with the desire so to construe it 
ut res magis valeut quam pereat.” 

Mr. Desai, however, has further contended 
that rules, to use Maxwell’s words: “Inter- 


(3) 81 Ind. Cas. 219; 48 O 955; 25 0. W. N. 661; 33 
O.L. J. 551; 22 Cr. L. J. 354. 


Page of 18 O.—(Hd] 





505 


pretation of Statutes, page 481 (5th Edition)” 
must “on pain of invalidity be not unreason- 
able, nor in excess of the Statutory power 
authorizing them, nor repugnantto that 
Statute or tothe general principles of law.” 
The learned Pleader has maintained that 
the rules are unreasonable and opposed to 
the general principlesof law. The learned 
Judge of the lower Court has also indicated 
that in his view the rules are absurd and 
unjust. I find myself unable to accept 
either view. It must be remembered that 
irrevocable tenders are called for every day 
in business circles. There they are’ known 
as “firm offers.” They may not be enforce- 
able at law but if a business man resiled 
from a “firm offer,” he would lose his repu- 
tation for honesty—which would be much 
worse for him. I have already shown that 
unless tenders are irrevocable the work of 
the Forest Department is greatly hindered, 
It is thus not, in my opinion, unreasonable, 
absurd or unjust that the Department should 
issue rules which are conformable with every 
day business practice and help the admi- 
nistration to collect revenue. The next 
question is whether the rules are im excess 
of the statutory power authorizing them. 
The words of s. 77 are of the widest.charac- 
ter: Provided the rules are made by the 
Local Governments under the Indian Forest 
Act, that they are published in the Local 
Official Gazette and are consistent with the 
Act they shall have the force of law. It is 


‘not alleged that the rules have not been 


made by the Local Government under the 
Indian Forest Act nor that they have not 
been published in the Local Official Gazette, 


: They are, as I have shown, consistent with 


the Act. The only question that remains 
unconsidered is whether the rules are re- 
pugnant to the general principles of law. 
They certainly are opposed to s.5 of the 
lfidian Contract Act. Section 5 of the 
Indian Contract Act is based on the princi- 
ple embodied in s 25 that an agreement 
made without consideration is void. A man 
can revoke a proposal before its acceptance 
because there is no consideration for the 
proposal. But s. 25 does not embody an un- 
alterable principle. It contains no less 
than three exceptions. Asit appears to me, 
at any rate, there is no reason why a rule, 
which enables a Department to collect 
Government revenue and has beenin force 
for twenty years without hindrance should 
notadd another exception to s.25. It has 
been held in Rockett v. Clippingdale (1) 
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that rules having the force of law, if pro- 
inulgated later than a Statute, can repeal. 
the provisions of a Statute. In the same 
way they can, in my view, add to the pro- 
visions of a Statute 

Tuis brings me to a somewhat similar 
contention advanced by the learned Pleader 
‘for the respondent, He has urged that the 
rules are promulgated with reference tos, 
84 of the Indian Forest Act and that 
s. 84 of the Indian Forest Act contains no 
provision whatever regarding an irrevoc- 
able tender. To allow t the executive to add 
to a seclion of the Statute is really to enable 
it tousurp the power that belongs to the 
Legislature. Butin advancing this argn- 
ment, as it seems to me the learned Pleader 
loses sight of s. 77. The Legislature deliber- 
_ateiy delegated their full powers to the 
executive to make rules subject to certain 
provisions and further deliberately pro- 
nounced that such rules should have the 
force of law. In other words, the execu- 
tive have not usurped any power, but the 
Legislature have bestowed on the executive 
of their own free-will that power. It will 
not be denied that the rules could legally 
have been added to the Statute by the Legis- 
lature. I have shown that all the required 
provisions have been fulfilled. It, there- 
fore, follows that the executive have the 
power of adding by way of rules to the 
Statute. In this connection I would quote the 


weighty words of Lord Herschell in the case - 
Lockwood -` 


of ‘Institute of Patent Agents v. 
(4) (page 357*): “lt is said that this would 
be a very large power for the Legislature 
to committo any other body; but it must be 
remembered that itis committed to a public 
department.” Nor should I forget the 
words of a hardly less eminent jurist Lord 
Alverstone in London County Council v. 
Bermondsey Bioscope Co. (5): “This case is, 
an illustration of the well-recognized princi- 
ple that where there is a competent author- 
ity to which an Act of Parliament entrusts 
the power of making regulations, it is for 
that authority to decide what regulations 
are necessary; and any regulations which 
they may decide to make should be support- 
ed, unless they are manifestly unreasonable 
or unfair.” 

For the above reasons I am of opinion 


(4) (1894) A. ©. 347. 
(5) (1911) 80 F.d. K.B 141: 1 K. B 4 
R. 111; 103 L. T. 763; 75 J. P. 53; 9 L. G. R. 


“*Page of (1804) A. O—{[B4] = 


K. a ar T-L 
L. 
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that these rules issued by the Local Govern+ 
ment under s. 75 of the Indian Forest Act + 
were intra vires, and that the plaintif- 
Samant having once made his tender could 
not revoke it even before acceptance. In - 
these circumstances the Government were ' 
justified ir recovering the amount due from + 
him as an arrear of land revenue and com-# 
mitted no wrong in attaching his wood. 

I would, therefore, allow the appeal with > 
costs throughout. But few words are need- 
ed to dispose of the cross-objection. The 
respondent's Pleader has contended that.” 
the Forest Department misled Samant by 
putting marks on Forest coupe No. 5 similar ` 
to those on Forest coupe No. 4, But the- 
plaintiff has admitted that before making 
his tender he did not himself go to the | 
spot. Hesent his son-in law, who appears / 
to have made some casual enquiries from : 
the neighbouring peasants. A plaintiff . 
who has been so negligent cannot complain 
of being misled. I would dismiss the cross- ‘ 
objection with costs. I would reverse the : 
finding and decree of the lower Court and - 
dismiss the plaintiff's suit. 





Mr. Kanga, Advocate-General (with him : 
Mr. S. S. Patkar, Government Pleader), for + 
the Appellant. + 

Mr. A. G. Desai, for the Respondent. C 


JUDGMENT. 5 


Macleod, C. d.—On June 25, 1920, the : 
Western Division, ' 
Thana, by a proclamation, invited tenders - 
with reference to certain forest coupes in ‘ 
the Thana District. The tenders were to be * 
submitted on or before August 5, 1920, 1- 
P.M. The plaintiff submitted a tender in - 
the standard form for several coupes, in- ' 
cluding coupe No. 4in Block No, XIX ‘ae 
fore L P. M., on Angust 5. He offered to: 
take up that particular coupe for Rs. 12,299. 
Immediately after, however, he discovered ‘ 
that he had committed a mistake in that the | 
sum offered was not intended for-that parti- - 
cular coupe, but for coupe No. 5, which : 
was near coupe No. 4. He then sought to > 
revoke his tender. At 4-30 on that day the . 
plaintiff's son senta petition requesting the r 
Otficer not to sanction the tender for Goupe | 
No 4 as it was submitted under a mistake. 
The plaintiff and his son also sent a tele- 
gram which reiched the Divisional Forast i 
Officer at_5-22 P. m., revoking the tender, 


‘At7 P. M. the plaintiff's tender with refer- 
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ence to this coupe was accepted, subject to 
confirmation by the Conservator of Forests, 
and- such acceptance was notified. 
Conseivator of Forests eventually accepted 
the‘tender and called upon the plaintif by 
notice of:October 15, 1920, to pay one-fourth 
of the amount. The plaintiff refused to 
accept the acceptance of the tender, and 
refused to pay. He was then informed on 
October 29, that there would be a re-sale 
of'that coupe. In fact it was re-sold on 
November 18, and it fetched Rs, 2,246. 


Then the plaintif was called upon to pay- 


the deficiency, and on December 14, 1920, 
his wood was attached. It was, however, 
one from attachment on April 19, 
1921 

“The plaintiff filed this suit after giving 
the necessary notice on April 21,1921. He 


prayed for a declaration that the tender of’ 


August ‘5, 1920, did not mature into a con- 
tract enforceable by law, the proposal con- 
tained in the tender having heen revoked 
before its acceptance, and for an injunction 
‘restraining the defendant from enforcing 
the so-called contract. He also claimed the 
return of the War-Bond for Rs. 1,000, 
and he claimed Rs. 500 as damages for 
illegal and improper attachment of his 
‘goods, ` 

‘The defendant pleaded that the tender 
was irrevocable and binding as a contract 
upon the plaintiffin virtue ‘ofa rule made 
by the Local Government under s, 75 (d) of 
the Indian Forest Act, 1678, and ‘that the 


sum was liable to forfeiture under the pro- 


visions of's. 84. 

The Trial Jud ge found that the plaintiff 
could: legally withdraw his tender after it 
was made and before it was accepted, and 
passed a decree in favour of the plaintif 


granting a declaration and injunction as: 


prayed and also directing delivery to 
the plaintiff. of the War-Bond of Rs. 1,000. 
The rest of the plaintiff's claim was reject- 


ed. 

The defendant appealed to the High 
Court. The learned Judges of the High 
Court differed. Mr. JusticeShah held that 
the rule on which the defendantrelied was 


ultra vires, while Mr. Justice Kincaid held - 


to the contrary. As the opinion of the 
Senior Judge prevailed, under s. 98, C. P. 
O., the decision of the Court below was 
confirmed. 

The defendant ‘has now filed this Letters 
Patént “Appeal, and the question whether 
the rule; on wineh the defendant relies is 
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before us. 

Section 75 of the Indian Forest Act 
gives the Local Government power from 
time to time to make rules inter alia under 
heading “ (d), generally, to carry out the 
provisions of this Act.” 

Section 77 provides that, all rules made 
hy the Local Government shall be published 
in the Lucal Official Gazette, and shall 
thereupon, so far as they are consistent with 


‘the Act, have the force of law. 


Section &4 is in the these terms:— 

“When any person, in accordance with 
any provision of this Act or in compliance 
with any rule made thereunder, binds bim- . 


: self by eny bond or instrument to perform 


any duty or act, or covenants by any bond 
or instrument that he, or that he and his 
servants and agents, will abstain from any 
act, the whole sum mentioned in such bond 
or instiument asthe amount to be jaid in 
case of a breach of the conditions thereof ~ 
may, notwithstanding anything in s. 74 of 
the Indian Contract Act, 1872, be recovered 
from him in case of such breach as if it were 


. an arrearof land revenue.” 


That section was added by Act V of 1890, 
and was amended slightly by Act I of 1918. 
In 1808 the Local Government notified as 
follows “in exercise of the power conferred 
by s. 75 (d) of the Indian Forest Act, 1878, 
as amended by Act V of 1890, and in super- 
session of the Government Notification in 
the Revenue Depariment No, 2799, dated 
March 31, 1896, the Governer-in-Council is 
pleased to make the following rule with 
reference to s. 84 of the said Act amended 
as aforesaid :— 

“Whoever enters into any contract with 
any Forest Officer acting on behalf of Gov- 
ernment, shall, if so required by such Forest 
Officer, bind himself by a written instru- 
ment to perform such contract.” 

It is quite clear that that rule was a rule: 
framed for the purpose of carrying out the 
provisions of the Act. To the rule was add- 
ed an Explanation as follows :— . 

“Erplanation:—A person, who makes a 
written tender for a contract, or who signs 
the conditions of an auction-sale at which 
he is a bidder, such tender or conditions of” 
sale being on or in a form furnished bya 
Forest Officer for that purpose, whereby he 

(a) binds himself to perform the con- 
tract for which he. tenders or bids, in 
the event of his tender or bid being accept- 
ed, or` 


508 


(b) binds himself not to withdraw his 

tender or bid during the time that may 
‘elapse before its acceptance or refusal is 
communicated to him, shall be deemed to 
have been required by such Forest Officer 
to bind himself as aforesaid, and in case (a) 
on the acceptances of his tender or bid, or 
in case (b)on the making of his tender or 
bid, to have bound himself accordingly, 
within the meaning of this rule; and any 
such person need not enter into a separate 
written instrnment for the purpose ‘unless 
specially so required by the Forest Officer 
with whom he contracts,’ ” 

The tender which the plaintiff signed con- 
tained these words :— 

“I further agree that I will not withdraw 
this tender during the time that will be 
required for intimation of the acceptance or 
non-acceptance ofthe tender being given 
to me and if I do so withdraw (the tender) 
then Iam liable to pay the whole sum of 
this tender or such amount on account of de- 
ficiency as iu the opinion of the Conservator 
or the Deputy Conservator of the Circle may 
be considered necessary to make good the 
whole of the loss and damages that may be 
‘suffered by Government in consequence 
thereof and I shall pay the same.” 

It is admitted on both sides that that 
agreement under s. 25 of the Indian Con- 
tract Actisan agreement without considera- 
tion, and, therefore, was void. Further that 
under 8.5 of the Indian Contract Act, a 
person who makes a proposal is entitled to 
withdraw it before it is accepted. 

Now, according to the Explanation to the 
rule which I have just read, when the 
plaintiff signed the tender, he must be 
deemed to have been required by the Forest 
Officer to bind himself to perform the con- 
tract, and further to have bound himself not 
to withdraw his tender or bid during the 
time that might elapse before its acceptance 
or refusal was communicated to him, 

Then turning to s. 84 of the Indian Forest 
Act, the plaintiff in compliance with that 
rule had bound himself by an instrument to 
perform a duty or act, or covenanted by 
such instrument to abstain from a certain 
act, and the penalty for failure to: observe 
that covenant would be the penalty mention- 
ed in s. 84. I may point out here that the 
words “in compliance with any rule made 
thereunder” were not exactly the right 
words that should have been used 
and it would have been plainer if the 


Legislature had used the words “by virtue: 
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of any rule made under the provisions of 
the Act.” But we do not think that that 
slight error in drafting the section would 
affect the question whether the rale was 
intra or ultra vires. It was contemplated 
that rules might be made, wherehy persons 
should bind themselves or covenant to per- 
form a duty or act or abstain from any act. 
Consequently we think that the rule was 
made not only to carry out the provisions of 
the Act, but also in order to amplify the pro- 
visions of s, 84. We see no reason to think, 
therefore, that the rule can be said to be 
ultra vires of the Local Government. 

It was contended that the Local Govern- 
ment would have no power to promulgate 
any rule which made an alteration in the 
ordinary Law of Contract unless express 
power to do so had been given in the Act. 
We cannot agree with that argument. Reli- 
ance was then placed on a passage in 
Maxwell on Interpretation of daa 6th 
Edition, page 523:— . 4 

“Rules and bye-laws made under the 
statutory powers enforceable by penalties 
are construed like other provisions encroach- 
ing on the ordinary rights of persons. 
They must, on pain of invalidity, be not 
unreasonable, nor in excess of the statutory 
power authorizing them, nor ‘repugnant 
to that Statute or to the general principles 
of law.” 

It cannot be said that this rule we are 
now considering is in excess of the statutory 
power authorizing it, nor is it repugnant to 
the Statute. It only remains to be considered 
whether it is repugnant to the general prin- 
ciples of law. That phrase is a somewhat 
wide one, and we do not think that it 
excludes the power to makea rule which 
is repugnant toa particular Statute in force 
at the time. As painted out by the Advo- 
cate General, it is neither unreasonable nor 
unfair, and there was a distinct object in 
passing that rule, namely, to facilitate the 
operations of the Forest Officer for disposal 
of the forest produce. An offer or tender 
for a certain amount had to be submitted 
to the Divisional Forest Officer; and the 
tender in this case being for more than 
Ra. 5,000 that officer had no authority to 
finally accept it, but had to submit it for 
approval to the Conservator of Forests; 
consequently there must necessarily have 
been some delay before that tender could 
be accepted and the acceptance notified to 
the tenderer and if it was open toa tenderer 
to revoke his tender before the acceptance 


(891. ©. 1995] 
of.it was notified to him, it would be ex- 
tremely difficult for the Forest Officers to 
conduct sales of forest produce ` 

It has, therefore, not been shown to us 
that the Local Government had no power 
to promulgate a rule which was contrary to 
the provisions of ss. 5 and 25 of the Indian 
Contract Act; as the Local Government 
had special power to make rules, so far as 
they were consistent with the Indian Forest 
Act, and as: such rules, when made, have 
the force of law, the result must be that 
this rule being made in order to carry out 
the provisions of the. Act, and not being 
inconsistent with the Act, must be consider- 
ed as taking its place within the Act. 

We think the appeal must succeed and 
the plaintiff's suit dismissed. The appellant 
will get his costs in this Court and in the 


lower Appellate Court, but we do not dis-, 


turb the order of costs in the Trial Court. 
The cross-objections are dismissed with 
costs. ; 

With regard to the claim made to us, 
after judgment was delivered, by the re- 
spondent that he deposited Rs. 200 for each 
of the five coupes for which he tendered, 


making Rs. 1,000 for all, so that he would, 


be entitled to arefund of Rs. 800 in any 
event, we can only say that there are no 
materials before us on which we can ‘decide 
whether the plaintiff is entitled to sucha 
‘refund. He never mentioned that claim in 
the proceedings in the Trial Court, and 
there was no issue raised thereon. It would 
be impossible for us, sitting as we are in 
appeal under the Letters Patent, to decide 
a question of fact on which there is no 
evidence. If, however, as a matter of fact 
the plaintiff tendered for five coupes and 
made adeposit of Rs. 200, as he now says, 
against each separate tender, then if the 
tender was not accepted for four coupes, 
ordinarily speaking he would be entitled to 
the return of his deposit pro tanto, and we 
presume he is still entitled to ask for that 
return, as the period of limitation would run 
from the date of demand of such deposit and 
its refusal. i 

Crump, J.—I concur. - 

Coyajee, J.—I concur. 

Z, K. / Appeal allowed. 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No: 1281 or 1923. 

; June 4, 1925. 
Present :—Mr. Justice Sulaiman. 
Syed ZAHID ALI AND ANOTHER — 
PLAINTIFFS— APPELLANTS 
versus 
SUKHU LONIA anv OTHERS— DEFENDANTS 
— RESPONDENTS. 
Trespass—Compensation, suit to recover—Building 


constructed on land—Relief—-Duty of Court—Lstoppel, 
when arises—Hvidence Act (I of 1872), s. 115. 


No one can by merely trespassing upon the land of 
another and constructing costly buildings on it claim a 
right to retain possession of the land or to compel the 
owner to receive compensation forthe land. Unless 
it can be established that the defendant was making 
constructions under some bona fide mistake of which 
the plaintiff was aware and in spite of this knowledge 
the plaintiff deliberately refrained from intervening’ 
and thereby led the defendant to believe that he was 
right in his estimation, there would be no estoppel. 
[p. 511, col. 1.] vs 

Bent Ram v. Kundan Lal, 21 A. 496 at p. 502; 1 
Bom. L. R. 400; 3 C. W. N. 502; 261. A. 58; 7 Sar. P. 
C. J. 523; 9 Ind. Dec. (Nn. 8.) 1022 (P. O.), Ganga Din 
Sonar v.. Jagat Tiwari, 25 Ind. Cas. 198; 12 A. L. J. 
1026 and Fatehyab Khan v. Muhammad Yusuf, 9 A. 
434; A. W. N. (1887) 82; 5 Ind. Dec. (Nn. 8.) 725, fol- 
lowed. 

Where a plaintiff sues for recovery of proprietary 
possession of land over which the defendant has taken 
possession by building a house, there is no discretion 
in the Court to refuse to grant the relief. [ibid.] 

Second appeal against a decree of the 
Second Additional District Judge, Gorakh- 
pur, dated the 4th of May 1923. 

Mr. Mushtaq Ahmad, for the Appellants. . 

Mr. M. N. Raina, for the Respondents. 


JUDGMENT.—This is a plaintiffs’ 
appeal arising out of a suit brought by 
certain zemindars for recovery of proprie- 
tary possession over two plots of land. 

'The plaintiffs’ case was that the defend- 
ants made some constructions without 
their information and permission’ on the 
lgrger- plot, and that subsequently they 
built another house on the smaller plot. 

The defence raised by the contesting de- 
fendants was that with regard to the larger 
house their old house which stood on the 
site and had been of thirty years’ standing . 
fell down some eight years before the suit 
and the defendants repaired it (rebuilt it?) 
on theold foundation. They denied the 


plaintiffs’ allegation that it was built only 


a short time before the suit. As to the 
smaller house, their plea was that there 
was a thatched house on this site in which 
the defendants used to keep their chaff and 
tied their bullocks and buffaloes and which 


‘they with the permission of the plaintiffs 
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converted into a tiled house some two years 
before the suit. - 

The Court of first instance decreed the 
claim with regard to the smaller houss, 
and that decree has been affirmed on appeal 
by the lower Appellate Court, and the smal- 
Jer house is not in dispute before me. The 
First Court, however, dismissed the claim 
with regard to the larger house, and that 
decree has been affirmed on appeal. The 
finding of the First Court was that the larger 
house was not an old one, that it had been 
built recently, and that the permission of 
the zemindars had not been established. It, 
however, held that the plaintiffs were es- 
topped from seeking to demolish it. Its 
findings were that it was difficult to believe 
that the plaintiffs had not heard of the 
constructions as they professed. The Court 
thought that the plaintiffs had more than 


‘several opportunities to hear of the con- 


structions, and that they failed to get the 
news because they did not care to get it, 
or because their karindas wilfully conceal- 
ed it from them. Under those circumstan- 
ces it held thatthe plaintifis were estopped 
from seeking its demolition. . 
The learned District Judge has written 
a judgment which indicates a vacillating 
frame of mind. Having referred to the 
decree of'the First Court, he remarks; “I 
have been taken over the evidence in detail 
and so far as the main facts are concerned 
1 entirely agree with the lower Court”. 
He then disposes of the defendants’ appeal 


“with regard to the smaller house. Dealing 


with the dispute as regards the larger 
house, the learned Judge says that he was 
quite satisfied that it was built on waste 
land less than two years ago and without 
permission. In the earlier portion of his 


two houses could not be over two years old 
or perhaps less, it knocked the defefce 
theory and evidence on the head as to the 
bigger house having been built nine years 
ago, and with it must go the evidence as 
to payment of nazrana and permission as 
to the smaller house. Having recorded the 
finding that there was no permission, he 
went on to suggest that some nazrana 


. might have been paid for the corner house 


E. G. which was not in dispute, and that it 


‘may be that the defendants have been more 


grasping and haveextended their house still 
further. Later on, however, he remarked, 
“Iam not prepared to entirely ignore the 


_ defence story as to payment of nazrana 
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(89-4, ©. 1935) 
“though on the evidence as-to the time it 
is said to have been made it would be diffi- 
cult to act upon the defence evidence,” 
When he rejected the defence evidence as 
to the payment of nazrana it is impossible 
to think that he has accepted the fact as 
proved. In any case that remaik must ap- 
ply to some nazrana paid in respect of the 
house’ E G. i 7: 
The real ground on which he has dismis- 
sed this claim is, ashe putsit, his discré- 
tionary powers on equitable grounds, the 
reasons being : f a 
(1) possible injury or loss to either side, 
(2) .clear indication that for five or six 
months the house was under construction, _ 
and admittedly not a finger was raised, and 
(3) the possibility. that after all there 
may besome truth in the, defence story, 
though ‘the evidence must be rejected. 
When the learned Judge rejected the de- 
fence evidence, his third reason is futile: 
and must be ignored. The substantial 
ground on which the claim has been dis- 


_missed is that of estoppel, namely, that the 


house was allowed to be built without re- 
monstrance, though the construction took 
from five to six months. MB. 
The main question which I have to de- 
cide is whether, ifaratyat without the per- 
mission of the zemindar begins to build 
upon waste land over which he has no 
right to build and completes his construc- 
tion within afew months, the czemindar is 
estopped from recovering possession of the 
site onthe ground that he did not inter- 
vene at an earlier stage. In the present 


“ease the judgment of the First Court sug- 


gests’ that the zemindars do not even live in 
village and they have been’ held respon- 


` sible for the omission of their patrokars to 
judgment he had remarked that when the ` 


report the news to them and their /ailtré to 
intervene at an earlier stage. Ifthe defend- 
ants had noright to build-on theland of the 
zemindars no principle of estoppal willcome 
in which would prevent the zemindars from 


` recovering possession of the site by demo- 


lition of these constructions. If the build- 
ings had been allowed to remain on for a 
sufficiently long .interval -to justify” an 
inference that there had been acquiescence 
on the part of ihe “zemindar, their suit 
might have been dismissed. This, howéver, 
is not what the learned Judge has found. 
The dismissal isnot based'on any subsequent 
acquiescence, but is based on the failure 
to intervene during the course of the con- 
struction. On this point I am of opinion ` 


_ namely, 
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| that unless. it could be METT that the 
‘defendants were making constructions 
“under some bona fide mistake of which the 
“plaintiffs were ‘aware and in spite of their 
knowledge the plaintiffs deliberately re- 
‘frained from intervening and thereby led 
‘the defendants to believe that they were 
right in their estimation, there could beno 
estoppel This was clearly pointed out by 


“their Lordships of the Privy Council in the 


case of Bent Ramv. Kundan Lal (1)I may 
also refer to the case of Ganga Din Sonar 
vy, Jagat Tiwari (2) where it was laid down 
. that no onecan by merely trespassing upon 


“the land of another and constructing costly 


| building on it claim a right to retain pos- 
` session or to compel the owner, to receive 
compensation for the land. An earlier case 
Fatehyab Khan v. Muhammad 
Yusuf (3) is alsoin point. 

Where the plaintiffs are suing for recovery 
' of proprietary. possession of land over which 
Ba dine a hase have taken possession . by 
‘grant the relief. 
On the fos found by the Court below, 
namely, that the house built by the defend- 
ants: is a recent one, that it was built on 


“waste land over which they had no right 
to build, and that it was built without - 
the suit 


‘the permission of the zemindar 
ought to have been decreed. I accordingly 
-allow this appeal with costs and modifying 
the decree of the Court below decree the 


` claim in respect of both the houses as 


„against the contesting defendants Nos, 5 
'and6. As the defendants Nos, 1 to 4 plead- 
“ed that they had no concern with these 
constructions, - and they never seriously 
“opposed the, claim, they would not be made 
` liable to pay costs. 

` The defendants would be at liberty to 


“remove the materials within three months 
. from this date. 


In case they fail to do so, 
the plaintiffs would be entitled to recover 


. possession of the site and the buildings as 


well. : 
a. K. , Appeal dismisved. 


(D. QL A, 496 at p. 502: 1 Bom. L. R. 400; 3 C. W. N. 
EN A. 58; 7 Sar, P. O. J. 523; 9 Ind. Dec. (N. 8.) 
0 (P 

< (2) 25 tnd. ‘Cas. 198; 12 A.L. J. 1026. 
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OUDE J UDICIAL COMMIS- 
SIONER’S COURT. 
Srconp Rest Appa No, 31 OF. 1924. 
May 6, 1925. 
Present:—Mr. G. N. Misra, A J.C. 
KALIKA AND ANOTHER—PLAINTIKES— |, 
APPELLANTS 5; 
versus . 
RAM SUCHIT anv ANO HER—DEFENDANTS 
— RESPONDENTS. 
Oudh Rent Act (XXII of 1886), ss. 82-B (2), 108 (2), 
119-—Suit for arrears of rent—Determination of rent, 
prayer for—Suit, nature of—-Appeal, forum of. : 
Where a suit is brought for arrears of rent, to which 
a relief is added for the determination of rent, the suit 
nevertheless remains a suit for arrears of rent brought 
under s. 108, cl. (2) of the Oudh Rent Act, the relief 
with regard to determination of rent being merely 
ancillary. The appealin such a suit lies to the Dis- 
trict Judge on the Civil Side under s. 119 of the Oudh 
Rent Act and not to the Commissioner on the Revenue 
Side. [p.512, col. 1.] 3 
Deputy Commissioner, Pertabgarh, M anager of 
Baragaon Estate v. Sheoambar, 10. C.28 and Rani 
Jaibans Kuar v. Girdhari Tewari, 1 o C. 40, relied 
on. 


Appeal agrinst a decree of the District 
Judge, Rae Bareli, dated the 17th September. 
1924, affirming that of the Assistant Collec- 
tor, First Class, Partabgarh, dated the 
27th September 1923. 

Mr, Wasi Hassan, for the Appellants. 

Mr. Ali Zaheer, for Respondent No. 1. 

ORDER.—This appeal arises out of a 

suit for arrears of rent brought by the 
plaintifis-appellants under the following | 
circumstances:— 

A certain holding was in possession of 
the defendant No. I as a tenant of one Raja 
Amarpal Singh Talugdar of Dalippur, who 
is defendant No. 2 in this case. The rent 
payable for that holding was a sum of 
Rs. 25 a year. In the year 1920 the falugdar. 
gave a perpetual lease of the plot in suit to 
the plaintiffs, the said plot being gue of the 
plots of their leasehold holding. The 
eplaintifis sued for arrears of rent and added 
a relief in their suit tothe effect that the 
rent of the plot, which has now been leased 
to the defendant No.1, should be deter- 
mined, and this relief they joined along 
with their claim for arrears of rent under 


- s. 32-B of ‘the amended Oudh Rent Act. 


The learned Assistant Collector threw ont 


$ ` the suit on the ground that under s.32-B 
(8). 9 A434; A. W. N. (isen) 82; “5-Ind. Dec. (8.8) < 


“matter wr, however, taken ir-appeal: to the 


the rent could. not- be ‘determined. The 


learned District J udge of Rae Bareli, who 
did not go into that question but dismissed 


“the appeal'on the preliminary ground that 


the appeal should have been: filed before 
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the Commissioner on the Revenue Side and 
that it did not lie to his Court. 

I am surprised to see that the learned 
District Judge, on the view of law which he 
took, dismissed the appeal. In my opinion 
the right course for him to take was to 
return the memorandum of appeal to the 
plaintifis-appellants for presentation to the 
proper Court—vide s. 107, sub-s. (2) read with 
O. VII, r. 10, of the C. P. O. Iam not, how- 
ever, concerned with this order because I do 
not agree with the view taken by the learn- 
ed District Judge in appeal. He held that 
because a suit for determination of rent was 

one which was brought under s. 108, cl. (3) 
(a), the appeal could not lie to him under 
s. 119 of the Oudh Rent Act since such a 
suit was not mentioned in that section as 
appealable to the District Judge. He, there- 
fore, held that the appeal should have been 
lodged by the plaintiffs to the Court of the 
Commissioner on the Revenue Side. I do 
not agree with that view. In my opinion 
the guit ofthe plaintiffs was not principally 
for determination of rent but it was really a 
suit for arrears of rent under s. 108, cl. (2), 
and appeals in suits brought under the 
latter clause go to the District Judge under 
s.119 of the Oadh Rent Act. The learned 
| District Judge seems to think that the 
principal relief claimed in such a case is 
the determination of rent. It, however, 


appears to me .that the supposition is not 


correct in view of sub-s, (3) of s. 32-B of 
the Oudh Rent Act. That clause says that 
“osuit for determination of rent under sub- 
s. (1) or under s. 127 may be joined with a 
suit for arrears of rent under cl. (2) of 
s. 108.” Ona proper interpretation of this 
sub-s. (3) of s. 32-B, it appears to me 
clear that the pr incipal suit is the suit for 
arrears of rent with which the suit for de- 
termination of rent is to be joined. In 
Oudh when suits under s. 127 of the Ou 

Rent Act are brought and the plaintiff 
claims a relief as to the arrears of rent he 
usually goes-in appeal to the Court of the 
District Judge and then in second appeal 
to this Court. Any number of reported 
cases are to be found on this point. I men- 


tion only afew of them—Deputy Commis-. 


.stoner, Pertabgarh, Manager of Baragaon 
Estate v. Sheoambar (1) and Rant J aebans 
Kuar v. Girdhari Tewari (2). 

When a plaintiff brings a suit for arrears 
of rent and joins a relief with regard to the 


9 10. O. 28. 
2) 10, ©. 40. 
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determination of. rent, in my opinion, the 
suit nevertheless remains a suit for arrears 
of rent brought under s. 108, cl. 12). 
The relief with regard to determination of 
rent is merely ancillary to his getting 
a decree and if the suit for arrears of rent 
is one in which an appeal would lie onthe . 
Civil Side I fail to see how the forum of 

appeal would be changed merely because 
in order to get the relief claimed the plaint- 
iff has added in his suit a relief with - 
regard to determination of rent also. For 
example, if in this case the appellants be- 
fore me had taken up their appeal to the 
Court of the Commissioner on the Revenue . 
Side and supposing the Commissioner had 
determined the rent he could not, it is ob- 
vious, have proceeded further in the case 
because it would not be within his jurisdic- 
tion to pass a decree forarrearsofrent. The 
appeal in his Court would have become 
merely an infructuous proceeding. I am, 
therefore, of opinion that the decision of the 
learned District Judge is wrong and that 


‘he was fully competent to entertain and 


decide the appeal brought in his Court by 
the plaintiffs- appellants. 

On behalf of the respondent ‘No. 1, it was 
contended that the plaintiffs’ appeal should 
be dismissed on the ground that their suit 
for determination of arrears_of rent could 
not lie under s. 32-B of the Oudh Rent Act. 
Iam afraid I cannot enter into that ques- 
tion. This is a matter for the learned 
District Judge to decide and it will be per- 
fectly open to the respondent to take 
up this plea before the District Judge when 
the case goes back to him for disposal on 
the merits, At the stage Lam only concerned 
with one question and one question alone, 
namely, whether the appeal lies to the Court 
of the District-Judge on the Civil Side or 
tothe Court of the Commissioner on the 
Revenue Sidé and that question I have al- 
ready decided as above. 

J, therefore, allow this appeal, set aside 
the order of the District Judge and remand 
the case to him under O. XLI, 1:23, of the 
©. P. C. with the directions that he should 
re-admit the appeal under its original num- 
ber in the register of appeals and proceed - 
to determine, it in accordance with law. 
The costs in this Court will be costs in‘the 
cause. 


Z. K. _ Appeal allowed. 
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~ LAHORE HIGH COURT. 
OriminaL Revisien Ne. 2121 or 1923. 
March 28, 1924. 
Present:—Mr. Justice Fforde. 
SOHAN SiNGH—Accussp— : 
PETITIONER 
VETSUS i 
“ EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 110— 
Security proceedings—Procedure—Specific charge— 
Prejudice to accused—Order, whether can be based on 
suspicion or evidence of general bad character. 
| Saction 110 of the Cr. P, O. provides six categories 
of cases within one or morecf which an offender's 
cass must come in order that a penalty may be 

“imposed upon himin accordance with that section. 
“When a person is sought to be proceeded against 
under that section it must be made clear as to which 
sub-section he is charged with coming under. It is 
not enough merely to assert that he is a person of 
criminal tendencies or that he is suspected of having 
committed certain crimes. The prosecution must 
charge that he habitually commits one of the crimes 
: referred to in sub-ss. (a) to (d) inclusive, or that he 
habitually commits, or attempts to commit or abets 
tha commission of offences involving a breach of the 
peace, oris sodesperate and dangerous as to render 
his baing at large without security hazardous to the 
conmunity. It must be specifically stated under 
which of these categories the accused's case is alleged 
to come. An omission to do so causes serious hard- 
ship to the accused inasmuch as he receives no notice 
of the precise case which he has to meet. In a pro- 
ceeding under this section the evidence must prove 
“the accused person to come within one or more of the 
descriptions set out in the section, that is to say, he 
must be proved to be by habit a robber, house-breaker, 
thief or forger or by habit a receiver of stolen pro- 
perty knowing the same to have been stolen or that 
‘he habitually protects thieves oris the agent or re- 
cesiver of stolan proparty and so forth. ‘ 

An order under s. 110 of the Cr. P..C. cannot be 
based on general evidence of tha accusad’s bad 
character and of his association with people of bad 
character, nor is evidence of genaral ill raputs su‘fici- 
ent to support an order under that s2ction. An 
ordar under that section cannot be made upon mere 
suspicion, us 

Petition, for revision of the order of the 
District Magistrate, Sheikhupura, dated the 
6th September 1923. 

Mr. B. A. Cooper, for the Petitioner. 


JUDGMENT.—tThe petitioner in this 
case has by an order of a Magistrate of 
the First Class been restricted to the limits 
of the village Ghazi Munara for a period 
of two years,” Theorder purports to have 
been made under the combined provisions 
of s. 110, Gr. P. O., and the Restriction of 
Habitual Offenders Punjab Act, 1918. 


An appeal from this order was brought to 
the District Magistrate who confirmed the 
order of the First Court. 

The order of the District Magistrate is 
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. now before me-upon a petition. for -revision 


under s. 439, of the Cr. P. C. - ; 

The main ground for revision relied upon 
by Counsel for the petitioner is that the 
District Magistrate “has committed a 
material irregularity in-not deciding in 
which paragraph ofs.110 of the Cr. P. C., 
the case of the petitioner falls” and, further 
that the prosecution has failed to prove: an 
offence under that section. . 

.In my opinion the order of the District 
Magistrate is bad on both these grounds, 


Section 110 -provides six categories of cases 


within one ormmore of which the offender's 
.case must come in order that a penalty 
may be imposed in accordance with 
that section. It seems fairly obvious upon 
general principles that.when a person is 
sought to be proceeded against under this 
section it must be made clear as to which 
sub-section he is charged with coming 
under. It is not enough merely to assert 
that he is a person of criminal tendenciea 
or that he is suspected of having come 
mitted certain crimes, The prosecution 
must charge that the accused ‘habitually 
commits one of the crimes referred to in 
sub-sections (a) to (d) inclusive, or that he 
habitually commits, or attempts to commit, 
or abets the commission of offences, involv- 
ing a breach of the peace [sub-s. (e) 
or is so desperate and dangerous as to 
render his being at large without security 
hazardous to the community [subs, 
(f)]. It must be specifically stated under 
which of these categories the accused’s casé 
is alleged to come. That has not been 
done in the present case, and the omission 
to do so is obviously a serious hardship to 
the accused person inasmuch.as he receivea, 
‘no notice of the precise case which he 
has to meet. It is not enough, as ‘tn the 
present case, to charge a person generally 
‘of having committed an offence under 
s, 110, Cr. P. C., without specifically stating 
under which of the sub-sections the case is 
alleged to fall. ` 

The evidence moreover must prove thé 
accused person to come within ona 
or more of the descriptions set out in tha 
section, that is to say, he must be proved to 
be by habit a robber, house-breaker, thief 
or forger (a) and (d) or by habit a receiver 
of stolen property knowing the same to hava 
been stolen (b), or that he habitually pro» 
tects or harbours theives or is the agent or 
receiver of stolen property (c) and so forth, 
The-evidence in the present case does not 
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:come anywhere near providing the neces- 
sary proof to justify a conviction under 
s. 110. In the words of the District Magis- 
trate, “The evidence against the accused in 
the lower Court was that he was suspected 
.in seven different cases from 1916-1922. 
The witnesses who depose to these various 
‘guspicions are 40. All these witnesses 
depose to-the fact that the accused is a bad 
character and keeps company with other 
people of bad character” In other words 
the entire evidence against the accused is 


-to the effect that he is suspected of having - 


committed various offences, but there is 
‘no proof that he has ever been convicted 
of any offence. In addition to this there is 
general evidence of the accused’s bad cha- 
racter and of his association with people of 
bad character. This does not bring the 
case within the provisions of s. 110. Evi- 
‘dence of general ill repute is not sufficient 
to base an order under s. 110 nor can the 
accused person be condemned upon suspi- 
-cion, The order, in my opinion, is clearly 
bad and should be quashed. 

I accordingly accept the revision and set 
aside the order in question, 

Z. K, Revision accepted. 


weke. enemi 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CriminaL Revision No. 49 or 1925. 
April 8, 1925. 

Present:—Mr. Wadegaonkar, A. J. O. 
DAsHRATH—AccuseD—APPLIOANT 

i VETSUS 
TARACHAND —NON-APPLICANT, 

Criminal Procedure Code (Act V of 1898), ss. 145, 
16—Dispute relating to immoveable property—Attach- 
ment of property—Receiver, appointment of, legality 
of Proceedings dropped after attachment—Disposal of 
property, whether legal~-Procedure. 

Although a Magistrate has power in a case of 
emergency to attach property which is the subject of 
dispute in proceedings under s. 145 0f the Cr. P. C., 
he nas no power to appoint a Receiver under that sec- 
tion, and anorder appointing a Receiver under that 
section is ultra vires and illegal. [p. 515, col. 1.] 

. Subadramma v. Satyam Swami, 7 Ind. Cas, 895; 8 M. 
L. T. 314; 11 Cr. L. J. 536; (1910) M. W.N. 521 and 
Mewa Lal vy. Emperor, 44 Ind. Cas. 41; 3 P. L. J. 147; 
(191.1) Pat. 363; 19 Cr. L. J. 249; 4 P. L. W. 359, fol- 
lowed. aa 

_ it is, however, competent to him in his administra- 
tive capacity to appoint some person to manage on his 
behalf the property so attached and that too subject to 
fis control and supervision, The person so appointed 
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(89 I. 0. 1928] 
is in no sense a Receiver but merely a servant of the 
Magistrate and has no powers which a Receiver ap- 
pointed under s. 146 (2).of the Code can exercise. |p. 
515, col. 2.j 

If after attachment of the property under s. 145, Or. 
P. U., the proceedings are dropped asthe Magistrate 
comes to the conclusion that there is no likelihood of 
a breach ofthe peace, he has no jurisdiction to direct 
that the attached property should be delivered to one of 
the parties to the proceedings, as the effect of such an 
order would be to decide the question at issue between 
the parties. In such acase the pfoper order is to 
direct that the property should remain in his custody 
and managoment pending the decision of a Civil 
Court on the question of title. [ibid.] 7 

Ali Muhammad Mandal v. Piggot, 60 Ind. Cas. 325; 
48 C. 522; 320. L. J. 270; 22 Cr. L. J. 213, and Chenga 
Reddi v. Ramasamy Goundan, 27 Ind. Cas. 152; 16 Cr. 
L. J. 104; 1 L. W. 1032. 


Criminal revision against the order of the 
First Class Magistrate, Khandwa, dated the 
26th January 1925, in Criminal Case 
No. 59/30 of 1924. h 

Mr. M. Gupta, for the Applicant. | 

Mr. M. B. Kinkhede, R. B., and Mr. R. R. 
Jaiwant, for the Non-Applicant. 


ORDER.—On information laid by the 
Sub-lnspector of Police, Khandwa, to the 
effect that there was a dispute between the 
non-applicant Tarachand and Musammat 
Ghissibai on the one hand and the appli- 
cant Dashrath and Mansaram on the other 
regarding a house in the town of Khandwa, 
and that a breach of peace was apprehend- 
ed, proceedings were started under s. 145, 
Cr. P. C., by Mr. Guru, First Class Magis- 
trate, Khandwa. The Magistrate attached 
the house under ‘the second proviso to cl. 
(4) of s, 145 of the Cr. P. O., as he antici- 
pated some trouble and appointed one 
Binjraj Receiver of the attached property. 
The parties objected to the uppointment of 
a hneceiver but the Mayistiate overruled 
their objection and appointed Rai Sahib 
Amarchand as Receiver in place of Binjraj. 
After recording evidence ot buth the parties 
he came to the conclusion that there was 
no satisfactory and reliable evidence to 
prove that a breach of peace was either 
intended or attempted by any of the par- 
ties or that there was a likelihood of any 
breach of peace. He was of opiuion that 
the real object of the parties was to avoid ` 
civil litigation and to fortify themselves 
under s. 145, Or. P. O., against the civil 
litigation that might arise in future be- 
tween them in 1espect of the house in 
dispute. He, thereture, cancelled his pre- 
liminary order and dropped the proceeulugs, 
After doing so he made the following 
order: 
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_ “It isclearfrom thestatement of theS H.O. 
(Station House Officer) that the inner locks 
to this house were opened by the keys of 
Tarachand and that he was in possession 
of it when the Police took the house under 
it (?) lcan, therefore, do nothing else but 
to restore this house (and its articles) to 
him. . He is, hereby ordered to take it in 
his possession,” 
14 is against this order that Dashrath has 
' filed this petition. 4 
It has been held that -although a Magis- 
trate has power in case of emergency to 
attach the property which is the subject 
of dispute in proceedings under s. 145, he 
has no power to appoint a Receiver under 
a. 145 (4), Cr. P. C., and the order appoint- 
inga Receiver under that section is ultra 
vires and illegal. In Subadramma v Satyam 
Swami (1) Mr. Justice Ayling, has observ- 
ed: — 


“The appointment of a Receiver, how- 
ever, appears to be ultra vires. The only 
section authorising such a step is cl. (2) of 
s. 146. Section 146 authorises attachment 
in certain cases after conclusion of the 
possession enquiry and there is no such 
attachment, here. I cannot accept the sug- 
gestion of respondent’s Vakil that this 

` el. (2) is intended to apply to attachments 
under the preceding section also. If it 
were so, it. would have been put in the 

shape of a separate section instead of a 

mere clause of s. 146. i 

The appointment of a Receiver must, 
therefore, be set aside as ultra vires, the 
attachment being affirmed,” 

Similarly ia Mewa Lal v. Emperor (2) it 
has been held that although under s. 145 

. of the Or. P. O0. a Magistrate has in cases 
of emergency the power to attach the 
subject in dispute, but he has no power 
at that stage to appoint a Receiver. 

It is no doubt true that the object of 
effecting an attachment under s. 145, Cr, P. 
C, in cases of emergency is to prevent a 
. breach of the peace. The attachment is 
uot effected merely to serve as a restraint 
on alienation as.is done in civil cases, 
In order to prevent a breach of the peace, 
it may be necessary- for the Magistrate to 
taxe possession of the attached property 
and manage it during the pendency of 
the proceedings. For this purpose it is 


(1) 7 Ind. Cas. 893; 8 M. L. T. 314; 11 Cr. L. J. 536; 
(1910) M. W.N. 821, 7 
(2) 44 Ind. Cas. 41; 3 P. L. J. 147; (1917) Pat. 363; 19 
Or. L. J. 249; 4 P. L. W. 359, 
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quite competent .to him in his adminis- 
trative capacity or. in exercise of his 
inherent jurisdiction to appoint some 
person to manage the property on his 
behalf and subject to his control and 
supervision. The person so appointed is, 
however, in no sense a Receiver but merely 
a servant of the Magistrate, e.g., he has no 
powers which a Receiver appointed under 
s. 146 (2) can exercise. He .has simply an 
authority to take possession of the attached 
property and manage it on behalf of the 
Magistrate. I am, therefore, of opinion 
that the order of the Magistrate in ap- 
pointing a Receiver under s. 145 was illegal 
and ultra vires, 

I am further of opinion that where a 
Magistrate attaches in cases of emergency 
the ‘property which is the subject of 
dispute under s. 145, Cr. P. C., and after 
recording evidence adduced by the par- 
ties to the proceeding comes to the con- 
clusion that there is no danger of a breach 
of the peace, and on that ground files the 
proceeding he has no jurisdiction to direct 


“that the attached property should be de- 


livered to one of the parties to the proceed- 
ing, as the effect of such an order would 
be to decide the question’ at issue between 
the parties. In such a case the proper 
order is to direct that the property should 
remain in his custody and management 
pending decision of a Civil Court on the 
question of title. Such was the order 
made in similar circumstances in Ali 
Muhammad Mandal v. Piggot (3) and Chenga 
Reddi v. Kamasamy Goundan (4). 

The order complained against is set 
aside and it is hereby directed that the 
Magistrate do retain the attached property 


in his custody and management until the” 


question of title-.to-the-said—property is 
decided in a Civil Court. 
7 G. R.D. 

Z. K, 


Order set aside. 


(3) 60 Ind. Cas, 325; 48 C. 522; 32 0. L, J. 270; 22 
Cr. L. J. 213 


(4) 27 Ind. Cas. 152; 16 Or, L.J. l0} 1L, W, 
1032. 
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LAHORE HIGH COURT. 
CriminaL Revision’ No. 1650 or 1923. 
February 16, 1924. 
Present:—Mr. Justice Martineau. 
THAKAR SINGH—Accussp—PsririonER 

i versus 
EMPEROR—REspPoNDENT. 
` Criminal Procedure Code (Act V of 1898), s. 428—~ 
Appeal, dismissal of—Judgment, contents of. 
Where an appeal is dismissed under s.423 of the 
Or. P. ©., the Appellate Court is bound to write a 


judgment stating the points for determination and the 
reasons for its decision. 


Petition, under s. 439, Cr. P. C., for the re- 
vision of an order of the Additional District 
Magistrate, Lahore, dated the sth Janu- 
ary 1928, a 

JUDGMENT. —An order under s, 7 of 
Act V of 1918 was passed against one 
Thakar Singh by Mr. Keough, Sub-Divisional 
Magistrate of Kasur and Thakar Singh's 
appeal was dismissed by the Additional 
District Magistrate on the 8th January 1923. 
Thakar Singh applied for revision to this 
Court and 1 accepted the application and 
ordered that the appeal should hedisposedof 
‘afresh on the ground that it had been 
decided by Mr. Keough, who was not com- 
petent to hear an appeal from his own 
‘order, The learned Government Advocate 
has now moved for a review of my order 
as the Officer who decided the appeal was 
‘in fact not Mr. Keough but Khan Bahadur 
‘Nawab Muzaffar Khan. : 

= The mistake was due to the fact that 
‘in the copy of the Appellate Court's judg- 
ment filed with the application for revision. 
Mr, Keough was’ wrongly shown as the 
‘officer who had decided the appeal. 


_ Although, however, the appeal was not 
heaya--by Mr, Keough as 1 had supposed, 
the application for revision would neveg- 
theless have had to be accepted on the 
ground that there had -been no proper 
decision of the appeal. The order of the 
_ Additional District Magistrate was in the 
following texms:—Apypellant absent. Wait- 
- ed'till lg nocu. Isee no reason to interfere 
with the judgment of the lower Court, 
Even if the appeal had been summerily 
dismissed under s. 421 of the Cr. P. C. such 
an order would hardly have been sufficient 
secing that it affords no indication that 
ihe aj pellant’s Vakil who was piesent was 
given a healing tut aather suggests that 
the Additiona] District Magistrate did nct 
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missed it on account of the appellant's 
absence, ` 

But as a matter of fact it appears from 
the record that the appeal which had 
been filed on the 18th August 1922 and 
was adjourned several times before it was 
dismissed was not summarily dismissed 
under s. 421 but was dismissed ‘under 
s. 423 and, tharefore, the Additional District 
Magistrate was bound to write a judg- 
ment stating’ the points for determination 
and thereasons for his decision which he 
did not do, . : 

I accordingly dismiss the present ap- 
plication and maintain my order of the 
29th November last directing a re-hearing 
of the appeal not for the reason given 
therein but on the ground that the’appeal 
has not been disposed of in the manner 
required by law. 


Z. K. Application dismissed. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, . 
CRIMINAL APPEAL No. 26-B or 1925. 

i April 6, 1925. : 
Present:—Mr. Wadegaonkar, A. J. ©. 
RAGHUNATH— Accusep—APPsLLANT 

versus 3 
EMPEROR—REBPONDYNT. 

Penal Code (Act XLV of 1860), s. 802—Murder— 
Circumstantial evidence, conviction when can be lased 
on—-Possession of property stolen . from deceased— Pre- 
sumption—Evidence Act (I of 1872), s. 80— Confession 
of co-accused, admissibility of—Statement made before 
Committing Magistrate ret acted at trial, value of. 

In cases depending entirely on circumstantial evi-' 
dence, in order to justify an inference of guilt, ihe 
incriminating facts found against the accused must be 
incompatible with his innocence and incapable of 
explanation upcn any other reasonable hypothesis 
than that of his guilt. {p. 517, col. 2.] 

Emperor v. Imam Alı Sircar, 8 O. W. N. 278; 1 Cr,’ 
L. J. 124. and Emgeror v. Kangal Mali, 26 Ind. Cas, 
161; 410. 601; 15 Cr. 1. J. 713, . 

Section 30 of the Evidence Act contemplates a state- 
ment which taken by itself would be sufficient to 
justify the conviction of the person making it for the 
offence for which he is being jointly tried with the 
other person or pereons against whcm it is tendered, 
An exculpatory statement in which the accused tries 
to throw the guilt on the shoulders of his co-aceueed 
cannot be used against them. fp 519, col. 2.] 

Empress of India v. Ganraj, 2 A. 444 at p.446; 4 
Ind. Jur. 581; 1 Ind. Dec. (N. s.) 851, relied on. 

Under s. 80 of the Evidence Act no -probative value 
tan be attached toa statement ofan aceused mada 


(89 I. O. 1925] 


before the Committing Magistrate but retracted before 
the Sessions, in considering the guilt of his co-accused. 
ibid.) 


Where the only evidence against an accused person” 


is that he produced: certain property which is identifi- 
ed as having been stolen from a person proved to have 
be2n murdered and there is no admissible evidence 
against him to connect him more directly with the 
murder, it is unsafe to convict him of the offence of 
murder. [p. 520, cal, 2.] ’ 

Empress v. Parbati, A. W. N. (1887) 130, Queen- 
Empress v. Ram Saran, 8 A. 306; A. W. N. (1885) 311; 
4 Ind. Dec. (x. a.) 1028, distinguished. 


Appeal against the judgment of the Ses- 
sions Judge, Akola, dated the 9th February 
1925, in Sessions Trial No. 13 of 1924. 

Mr. G. P. Dick, for the Crown. ap 

JUDGMENT.—Moti and Narhari were 
committed to the Sessions Court, Akola, for 
trial on a charge under s. 302, Indian Penal 
Gode, of having murdered Sadasukh 
Marwadi at Khamgaon, They were tried 
by the Sessions Judge, Akola, with the help 
ofthree Assessors all of whom gave their 
opinion that Raghunath and Moti were 
guilty of the murder ‘of Sadasukh and that 
no case had been made out against Narhari 
by the prosecution. The learned Sessions 
Judge agreed with their opinion, acquitted 
Narhari and convicted Raghunath and Moti 
under s. 302, Indian Penal Code, and sgen- 
tenced them both to transportation for life. 
Against this conviction and sentence 
Raghunath and Moti have filed two separate 
appeals. 


The first question for consideration is 
whetherthe prosecution has succeeded in 
establishing that Sadasukh was murdered. 
It appears from the évidence of P. W. No. 13, 


Ramchandra Rangari, that.on 13th October - 


1914 he saw a gunny bag-containing some- 
thing floating on the surface of the water 
of the well in Survey Na. 11 situated in 
Mouza Januna. That wellis about half a 
mile from the town of Khamgaon where 
the. deceased used to reside. As the appear- 
_ ance of the bag was highly suspicious, Ram- 
chandra immediately reported the matter to 
the Police who forthwith went to the scene 
and got the bag taken out of the well. The 
bag was torn open and was found tocontain 
a dead body of an old man in a sitting 
posture. The body had been placed on a 
piece of cloth with four stones under it and 
on the head of the body there was another 
piece of cloth with three stones placed over 
it. A rope witha double knot had been 
tied very tightly round the neck of the de- 
ceased. Some hundis, bonds, chitg anda 
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few clothes were also found along with the 
dead body in the bag. The body wasin a 
decomposed state and was badly stinking. 
Inquest was held when several persons iden- 
tified the dead body to be that of Sadasukh 
Marwadi who used to reside at the honsé 
of accused Raghunath in Khamgaon. The 
body was then sent to the mortuary at 
Khamgacn for post mortem examination, 
The Sub-Assistant Surgeon, Khamgaon, 
who was one of the panches at the. inquest 
conducted the post mortem examination of 
that body. He was examined by the Com- 
mitting’ Magistrate and also before tha 
Sessions Judge as P. W. No. 15 and'his evi- 
dence leaves absoliitely no room for doubt 
that the death of the deceased was due to 
foul play. He deposes that the rope tied 
round the neck of the deceased had a double 
knot and adds “A person wishing ‘to com- 
mit suicide by strangulation can give one 
knot tothe rope tied round his neck. But 
he cannot give a second knot, as the tighten- 


-ing of the rope caused by the first knot 


makes him unconscious on account of the 
pressure on the vital structures of the neck 
and leaves him no strength to give the 
second knot.” In other words according to 
him the double knotted ligature round the 
neck of the deceased was a clear indication 
of the fact that his death had been cansed 
by strangulation by some person other than. 
himself. This evidence which I see no 
reason to disbelieve coupled with .the cir- 
cumstances in which the dead body was 
found conclusively proves that the deceased 
was murdered, 

. The next question is whether the prosecu- 
tion has succeeded in establishing that 
the appellants 4 
dered the decea 

















not one is aï 
murder. The case cS 
cumstantial evidence. Inc 
nature, in order to justify the infer 
guilt, the incriminating facts found against 
the prisoners must he incompatible with 
their innocence and incapable of explana- 
tion upon any other reasonable hypothesis 
than that of their guilt: Emperor v. 
Imam Alt Strear (1), Emperor v Kangal 
Mali (2). It is, therefore, necessary fo con- 
sider whether the circumstantial evidence 
adduced in this case conclusively proves the 
guilt of the appellants. i 

(1) 8 O. W. N. 278: 1 Gr. L. J. 194, 

(2) 26 Ind. Cas, 161; 410. 601, 15 Cr. L. J. 713, 
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16 has been amply proved that the deceas- 
ed before he disappeared used to-live at 
the house of appellant Raghunath and dine 
with him on payment of 0-8 0 per day. He 
had disappeared from Raghunath’s house 
some days prior to the discovery of his 
dead body in the well at Januna and as 
Raghunath had made no report to the Police 
about the disappearance of the deceased 
and as he eould give no satisfactory expla- 
mation of the sudden disappearance of the 
deceased, suspicion naturally fell upon him 
and the Police induced one Nathooram 
(P. W. No. 9) who was on fairly intimate 
terms with Raghunath to make enquiries 
from the latter. Nathooram accordingly 
approached’ Raghunath -and asked him 
whether he had murdered Sadasukh and 
thrown his body into the wellin Survey No. 
11 of Jamuna, Raghunath at first denied all 
knowledge of the affair but when pressed 
hard to tell the truth, he admitted to 
Nathooram that he had murdered the deceas- 
ed saying * * * (this act has been done by 
me). Nathooram communicated this infor- 
mation tothe Police and thereupon Raghu- 
nath was taken to the Circle Inspector, 
Khamgacn. The latter questioned Raghu- 
nath who told him the details of the whole 
story and admitted to him that he-had the 
property of the deceased with him and agreed 
to produce it. He then led the Police - and 
panches to the temple of the Sati which is 
quite close to his house and is separated 
from it by-a small lane. He took them to 
the north east corner of the compound of 
the temple and from that spot he unearthed 
a lota (article B) containing some ingots of 
gold and silver and some gold kadas and 
suo pieces of a broken gold hasli. The 
vered was about 















know during their 
© the deceased Sadasukh 
ssed of many gold ornaments 
sovereigns, Accused, Raghunath took 
out the ornaments but no sovereigns and 
so he was asked what had become ‘vf the 
sovereigns. At first he hesitated but later 
on promised to.produce the sovereigns also. 
He then took the. Police and panches to his 
house and from the northern room of his 
house where ‘cotton had been stacked in 
bags, he took out a kasni from one of the 
bags. The kasni when emptied was found 
to contain 86 sovereigns (article L). He 
was then questioned as to what had become 
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of the other sovereigns. He told the Police 
that he had given some sovereigns to accus- 
ed Moti, Thereupon ihe party proceeded 
to the factory of Moti's malik which was 
close by and where Moti was sleeping and 
called upon him to produce the property 
which had been given to him by Raghunath, 
Moti was not prepared for this surprise 
which was suddenly sprung upon him. He 
is said to have exhibited some nervousness 
for a second orso but ultimately agreed to 
produce the property. He led the party. to 
the compound of his malik's factory where 
he was sleeping, and removing a bamboo 
post of a mandwa, he took out from inside 
the hole a small bundle containing a gold 
bar weighing 26 tolas 8 masas, 2 pieces of a 
gold bar weighing 6 tolas 1 masa and a 
piece of gold hasli (articles N, O and P). 
He was then asked what had- become of the 
sovereigns given tohim by Raghunath. In 
reply he told the Police that the 8sovereigns 
which Raghunath had given to him had 
been changed into rupees at the shop of 4 
saraf and that the rupees had been paid to 
Raghunath. That saraf is (P. W. No. 2) 
Mathuradas whose evidence read with the 
evidence of (P. W. No. 3) proves that accus- 
ed Moti had taken 8sovereigns about 2 or 
3 days before his arrest to Mathuradas’ 
shop for being cashed and got Rs 120 in ex- , 
change. x 
In short, property worth more than 
Rs. 5,000 inthe shape of gold and silver 
bars and gold ornaments and sovereigns was 
recovered fromthe possession of the appel- 
lants by the Police. The appellants are too 
poor to own property of so much value nor 
is it their case that all the property which | 
they so produced is their property. On the 
other hand Moti states that the property ` 
which he produced before the Police was - 
given to him by accused Raghunath though 
he is unable to say how Raghunath got. it, 
Raghunath admitted both in his prelimi- 
nary statement and in his examination in 
the Sessions Court that the property pro- 
duced by Moti before the Police was given, 
by him to Moti; but while he admitted in 
his preliminary statement that the property 
which Moti produced before the Police was 
out of Sadasukh’s murder, he stated in the 
Sessions Court that the properly given to 
Moti by him was his own property. I have 
no doubt that his subsequent statement is a 
pure invention and I hold on the strength 
of his first statement that the property, 
which he gave to Moti and which Mati pro; 
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duced before the Police, was the property of 
the deceased Sadasukh. 

I have already stated that Raghunath pro- 
duced property before the Police from two 
places, that is a lota containing gold bars 
and ornaments, etc, of the value of Rs. 2,500 
or so from the compound of Sati's temple 
and 86 sovereigns from cotton bag kept in a 
room ofhis house. In his preliminary state- 
ment made before the Committing Magis- 

trate (P 21,) Raghunath clearly admitted 
that the property which he produced before 
the Police from both the places referred to 
above belonged to deceased Sadasukh. But 
in the Sessions Oourt while he admitted 
- having produced 86 sovereigns before the 
Police from a room of his house, he denied 
having produced any property from the 
compound of Sati's temple and stated that 
the Police took him to Sati’s temple and 
pointing to hima spot in thé compound of 
that temple asked him to dig there and 
that from that place a lota, containing gold 
bars and ornaments, was ‘recovered. He 
stated that he did not know to whom the 
lota and its contents belonged. He alleged 
that the sovereigns, which he produced 
from a cotton bag in his house were his 
own property. I have no doubt that his 
statement in the Sessions Court is a pure 
fabrication and his preliminary statement 
before thé Committing Magistrate in regard 
the production of property, which has been 
amply corroborated by the evidencé adduc- 
ed by the prosecution in this case leaves 
absolutely no room for doubt -that he pro- 
duced property before the Police from two 
places and that the so produced was the 
property of deceased Sadasukh as admitted 
him io his preliminary statement 

So far as appellant Raghunath is concern- 
ed the following facts: have been clearly 
proved against him :— 

(a) that the deceased Sadasukh used to 
live at Raghunath’s house until he dis- 
appeared; 

(6) that Raghunath made no report 
about the sudden disappearance of the 
deceased to the Police or to anybody else; 

(c) that within afew days after the disap- 
pearance of the deceased his dead body was 
found in a well in Januna, which is about 
half a mile from ‘the house of appellant 
Raghunath; 

(d) that ‘shortly after the recovery of the 
dead body appellant Raghunath admitted 
to Nathooram that he had murdered the 
deceased; 
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(e) that a^9091 og 4419 0 
produced from two pinceda Id or is 0 Ki 
able property worth about Rs. y yl aM 
ing to and in the possession of the po 
until his death. 

All these facts taken together nae 
prove that appellant Raghunath murders. 
the deceased for the sake of his property.. 
He was rightly convicted and I dismiss his- 
appeal. 

The case of appellant Moti, however, 
stands on an entirely different footing. The’ 
anly fact which the prosecu'ion has been 
able to prove against him is that he was 
found in possession of some property said 
to belong to the deceased. It is urged that 
‘this fact read along with the preliminary 
statement made by accused Raghunath 
{P 21) is sufficient to justify Moti's convic- 
tion for the murder of the deceased Sada- 
sukh. The preliminary statement of accus- 
ei Raghunath which is sought to be used 
against Moti is an exculpatory statement in: 
which Raghunath has tried to throw the’ 
entire blame upon Moti and Narhari. He 
has stated therein that Moti and Narhari 
committed the murder of the, deceased and’ 
that he simply witnessed it and had no’ 
hand in it. Such a statement does not’ 
come within the purview of s. 30 of the 
Evidence Act. That section cuntemplates- ` 
a statement, which taken by itself, is suffi- 
cient to justify the conviction of the person’ 
making it for the offence for which he is 
being jointly tried with the other person: 
or persons against whom it is tendered, 
As observed by Straight, J., in Empress of 
India v. Gunraj (3) the confessing prisoner’ 
must tar himself and the person or persons’ 


whom he implicated with oneand the aa or 


brush. Moreover, this. statement_ was. 
tracted by Raghunath in the ‘Sessions 
Goyrt and no probative value can be: 
attached to it in considering the guilt of 
accused Moti. 

It has no doubt been held in two cases, 
viz., Queen-Empress v. Sami (4) and Public 
Prosecutor v. Chiareddi Munayya (5) that in 
cases in which murder and robbery have 
been shown to form parts of one transaction, 
recent and unexplained possession of stolen 
property in tne absence of circumstances: 
tending to show that the accused was only 
the receiver of the property, would not only’ 


(3) 2 A. 444; 4 Ind. Jur. 581; 1 Ind. Dec. (x. =e 

(4) 13 M. 496: 1 Weir 299; 4 Ind. Dec. fi s.) 10 

(5) 12 Ind. Cas. 652; 21 M. L. J. 1071; (1911) OM. W. 
N. 478; 12 Or. L. J. “564. 
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be presimptive evidence | against, the 
prisoner on the charge of robbery but also 
onthe charge of murder. In both the above 
cases, there was other circumstantial evi- 
dence besides possession of stolen property 
against the prisoners to connect them more 
or less directly with the murder, but in the 
present case, however, there is not an iota 
of admissible and legal evidence connecting 
Moti which the offence charged against him 
except possession of some property, The 
prosecution has not even shown that Moti 
was on visiting terms with the deceased, or 
that he used to visit the house of Raghu- 


nath, or that he and Raghunath were seen’ 
talking together before the disappearance - 


of the deceased or that the deceased was 
last seen alive in their company, or that 
they were seen near the well where the 
body of the deceased was found about the 
time of the disappearance of the deceased. 
Tn the absence of any such evidence or 
evidence of a similar nature connecting 
Moti with the murder of the deceased it 
would be extremely unsafe to convict him 
of the principal crime of murder on the 
sole ground tht he was found in possession 
of some property belonging to the deceased. 
The property found in his possession has 
not been identified by independent witnes- 
ses as being the property of the deceased. 
In fact the property found in his posses- 
sion is not capable of identification. We 
have only the preliminary statement of 
Raghunath before us which shows that the 
property found with Moti was the property 
of the deceased. That statement though 
admissible in evidence as against Raghu- 
nath has no evidentiary value as against 
Moti. 

1 shall, however, assume that the property 
recovered by Moti was the property of the 
deceased as stated by accused Raghunath 
in his preliminary statement. Even then 
in the absence of other circumstantial evi- 
dence directly connecting Moti with the 
crime of murder, Iam not prepared to up- 
hold his conviction on the.sole ground that 
he was found in possession of some property 
belonging to the deceased, In the case of 
Empress v. Parbati (6), Straight, J., follow- 
ing the decision in Queen-Emp ress v Ram 
Saran (7) has observed “I do not mean to 
say that such possession is no evidence 
against the FER or that when taken in 

(6) A. W. N. (1887) 1 

M, 8 A. 305; A. W. x (1885) 311; 4 Ind, Dae. (x. 8.) 
10: 
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conjunction with other indepencence cir- 
cumstances, it may not be of great import- 
ance and value in determiniug the guilt of 
the person who is found in such possession 
of the principal crime of murder. But T 
think that, standing'by itself, it would, for 
the reasons I have given in that case to 
which I have already referred, be an unsafe 
and dangerous inference to draw from the 
mere possession of property stolen froma 
person recently murdered, that the person ' 
in possession of such property must neces- 
sarily have been concerned in the murder, 
It is most undoubtedly material from and 
upon which a Court may reasonably hold’ 
the person guilty of having stolen the 
articles or of receiving them knowing them 
to have been stolen. But as I have already: 
remarked, it requires a very long ənd. 
dangerous leap tojump to the conclusicn 
that the possession of the property, standing 
by itself, is necessarily adequate proof of. 
participation in a, murder. Therefore, T 
do not think that the possession of the 
stolen property in this case was a materjal 
which, without other matters to fortify it, 
was of such a character as to justify the 
learned Judge in drawing the inference 
which he did." I respectfully agree with 
these observations and hold that where the. 
only evidence against an accused person is 
that he produced certain property whichis’ 
identified as having been stolen from a 
person proved to have been murdered and 
there is no admissible evidence against him 
to connect him more directly with the, 
murder, it is unsafe to convict him of the 
offence of murder. I accordingly set aside 
the conviction and sentence passed on Moti 
and direct that he be acquitted and set at 
liberty. 


z. x. Conviction and sentence set aside. 


ALLAHABAD HIGH COURT. |: 
CRIMINAL REFERENCE No. 178 oF 1925. 
May 20, 1925. 

Present:—Mr. Justice Mukerji. 
NARAIN DUTT TEWARI—Appetuicint 
TeETSUS 
RUDRA DUTT BHATT AND anoTHER— 

Opposite PARTIES, 
Penal Code (Act XLV of 1860), 9. 477-A— Falsi- 
fication of accounts-—Wrongful gain—Falsification, 
for purpose of obtaining money actually due—Offence, 
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Accused falsified the account books of a Bank with 
& view fo obtain money which was due to him from the 
Bank but wh ch could not be obtained at once and in 
a fair manner and which under certain circumstances 
. may noi have been possible to obtain in full: 

Held, that the accused was guilty of an offence 
under s. 47%-A of the Penal Code: 

Queen-Empress v. Muhammad Saeed Khan, 21 A, 
113; A W. N. (1898) 197; 9 Ind. Dec. (x. a.) 781, 
followed. 

Criminal reference made by the District 
Magistrate, Almora, dated the 18th of 
March 1925. 

Dr. M. L. Agarwala, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

_ Sir Dr. Tej Bahadur Sapru, Messrs. Hamid 
Hasan and P. N. Sapru, for the Opposite 
Parties. * i 

JUDGMENT,—This is a criminal case 
on the Revision Side of this Court. The 
Court took action of its own accord and 
sent for the record of the case. 


It appears that the opposite parties Rudra’ 


Dutt Bhat and Gauri Dutt Karnatak 
were two accused persons who were called 
before a Magistrate to answer charges 
under ss. 423 and 477A of the Indian Penal 
Code at the instance of one Narayan 
Dutt Tewary. The learned Magistrate in 
a judgment in which he statéd the facts 
and the evidence very clearly came to 
the conclusion that on the facts found by 
him no offence under either of the sections 
had been made out. He accordingly dis- 
charged the accused persons, Narayan Dutt 
Tewary took the matter to the District 
Magistrate and while the case was still 
before him this Court sent for the record, 
The Magistrate, in sending for the record, 
recorded liis opinion that there was no 
case made out under s. 423 of the Indian 
Penal Code, but there was enough material 
before the learned Trying Magistrate on 
which he could and should have framed 
a charge under s. 477A of the Indian 
Penal Code. . 

The case has been very ably argued 
on either side and the question for de- 


`. termination is whether on the facts found, 


tha aceused persons were entitled to a 
discharge or whether a charge should 
have been framed and the case tried either 
by the Magistrate himself or committed 
to the Court of Session. As in my view 
the order of discharge was not warranted 
-by the statement of the law, I will briefly 
state the facts as found by the Magistrate, 
without expressing any opinion 
ever as to whether the facts should be 
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finally accepted or not as correct, It will 
be for the Uourt which finally tries the 
opposite parties to come to conclusions of 
facts on hearing such evidence as may 
be adduced on vehalf of the defence. The 
accused persons, I understand, have already 
been examined by the learned Magistrate, 

The Punjab Industrial Bank opened a 
branch at Almora some time in August 
1922 and it closed its doors onor about 
the 6th. of March 1924. The complainant 
Narain Dutt was appointed the cashier on 
making a deposit as security of a sum of 
Rs. 5,000. This money was to bear certain 
interest, and was re-payable on the expiry, 
of 12 months unless of course a fresh 
contract as to security was entered into, 
Similarly Gauri Dutt, one ofthe opposite 
parties, was appointed an accountant and 
he deposited a sum of Rs. 1,000 for a 
period of six months. His appointment, 
was made some time in July 1923 and the 
money deposited by him was re-payable 
some time in January 1924. The opposite 
party: Rudra Dutt, asthe manager of the 
local branch, made a deposit of-a sum 
of Rs. 2,000 for a period of 12 months, 
He was appointed in May 1922. In spite 
of his repeated offer to resign and re- 
quest to be relieved he was obliged to 
continue in office up to some time in Janu-, 
ary 1924. Narain Dutt Tewari on the, 
expiry of the six months for which he 
had made the deposit brought a suit 
against the Bank for recovery of his money 
and obtained a decree In execution of 


it he caused the attachment of certain - 


securities (promissory notes).held by~the 
local branch of the Bank and then it was 
discovered that the securities had been’ 
transferred. It is this transfer and the 
method by which it was done which forms 
dhe subject-matter of Narain Dutt's coim- 
plaint. 

It appears that there was a firm trading 
at Almora under the name and style of 
J. Bhatt and Sons and Rudra Dutt, one 
of the opposite parties, was interested in’ 
that firm. On the 22nd of December 1923’ 
an entry was made in the books of the 
Bank showing that J. Bhatt and Sons’ 
made a deposit of a sum of Rs. 1,000 in, 
the Bank. .On the same date a debit 
entry was made against Gauri Dutt show-’ 
ing that he borrowed a sum of Rs. 1,000 
from the Bank and gave by way of se-' 
curity a promissory note executed by him- 
On the same date’ 
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promissory notes held by the Bank to the 
value of nearly Rs. 1,000 were sold to J. 
Bhatt and Sons and they transferred 
the same to Gauri Dutt. It has been 
found by the Magistrate that as a matter 
of fact no payment in cash or kind was 
made by J. Bhatt and Sons into the 
Bank. It has been found by the Magis- 
tarte that thé whole arrangement ‘was 
really a’ fictitious transaction and the 
real transaction’ was this, The deposit 
“made by Gauri Dutt was repayable to 
him on the 17th of January 1924. The 
doors of the Bank might be closed on 
any day, it being in such a tottering con- 
dition. Gauri Dutt and his father gave. 
the promissory note as against the de- 
posit and in the meantime got back their 
money in the shape of, promissory notes. 
On these findings, brietly stated, the 
question that the learned Magistrate had to 
decide was whether there was an intention 
to defraud the Bank withinthe meaning 
of s. 477-A of the Indian Penal Code. 
It has been conceded before me and it 
was conceded before the learned District 
Magistrate that s. 423 of the Indian Penal 
Code was probably not applicable. The 
question is as to the applicability of s. 
477-A. That the account books were falsified 
admits of no doubt. If an intention to 
defraud is established there would be a 
case apparently established against the 
opposite parties so as to justify further 
proceedings. f ; 
. Sir Tej Bahadur Sapru with his usual 
lucidity and clearness has put the entire 


bee ease of his clients before me. He argued 


that the opposite- parties had not the 
slightest interest to injure the Bank or any 
creditors of the Bank to the extent of a 
single pie. All that they were anxious for 
was to secure their own money which 
was going to be’ justly due to Gauri* 
Dutt. Te Bank was still operating though 
in a very unsatisfactory condition. No’ 
undue advantage was taken and only a 
legitimate claim was satisfied. He pointed 
out that the District Magistrate himself 
expressed an opinion on the pointas fol- 
lows :— 9 

“The extent to which others would be 
defrauded is no doubt somewhat nebulous 

d uncertain.” - 
“gir Tej Bahadur argued that if in the 
course of liquidation (the Bank has already 
probably gone into liquidation) it transpired 
that the circumstances in which the Bank 
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was situated Gauri Dutt was not entitled 
as a creditor of the Bank to the entire, 
there would he 
civil liability against him and he could 
be made to disgorge the whole ora part 
of the money taken by him under pro- 
ceedings taken in liquidation. He cited 
several cases, English and . Indian. i 

I have given my best consideration to- 
all arguments and have examined the. 
various cases cited. In my opinion, which 
I wish-to state briefly for reasons already 
given, viz., the case will have to be re- 
tried, there is enough material on the 
record for directing a further enquiry. 
Some of the facts as found by the Magis- 
trate have been disputed by, the opposite: 
parties and it has been expressly stated 
that there were material documents in 
the opposite parties’ hands which would’ 
establish their innocence conclusively. In’ 
the circumstances, I will briefly indicate 
whether. in my opinion a case under . 
s. 477-A could be held as proved on the: 
facts found by the Magistrate. 

As already stated, falsification of account 
is admitted. It has been established that 
J. Bhatt and Sons never madea deposit 
of Rs. 1,000 and were, therefore, not entitled 
to purchase any securities of the Bank. 
The whole arrangement was one by which 
Gauri Dutt obtained securities worth his 
deposit without the higher authorities of 
the Bank being aware of the fact. The 
sole question, therefore,is whether in the 
method adopted there was or was not an 
intent to defraud. That the falsity of 
the account was made to deceive the Bank 
authorities and the officers of the Court. 
in case of liquidation admits of no doubt: 
If together with the intention of deceiv- 
ing: there be an attempt to-obtain an undue 
advantage there would be in Jaw an intent 
to defraud. The case of Quéeen-Limpress v. 
Muhammad Saeed Khan (1) decided in this 
Court as long back as in 1898, is in point. 
Banerji, J.. quoted from Sir James Fitz 
James Stephen’s History of the Criminal 
Law of England, Vol. II, p. 121, and held 
in the case before him that whether the 
wider or the narrower construction adopt- 
ed by different Courts were adopted, 
the intention to defraud was established 
in the case before him. In. that case a 
Police Head Constable had removed ad- 
verse remarks from his service roll and 


éb 2 AAS A. W. Ne (1808) 197; 9 Ind, Dec, (5.83); 
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fabricated favourable remarks. It was 
found that the object of Said Khan was 
to obtain an advantage to himself by way 
of advancement in service which he was 
not likely to gain if the adverse remarks 
were left on the record. I have nodoubt 
that the interpretation put by Banerji, J. 
was a proper interpretation to put on the 
word fraud and various expressions in- 
volving the word as used. in the Indian 
Penal Code. In this case the intention 
was to obtain an advantage which could 
not be obtained at once ina fair manner. 
The Bank might failany day and it might 
take years to recover the money. Then the 
‘Bank. might not be able to pay its debts 
to the fullest extent and some of the 
money. deposited might not be realised at 
all. The mere fact that a sum of Rs. 1,000 
was going to fall due shortly was really 
immaterial. The points urged by Bir Tej 
Bahadur are really ratters that go to 
extenuate the seriousness of the offence, 
and I have ne doubt that they would be 
considered (if there be a conviction) when 
sentence is passed. 

I hold that the order of discharge was 
not justified and I send back the record 
to the District Magistrate of Almora with 
‘tthe direction that it be sent down to the 
Magistrate who tried the case and in the 
case of his transfer to some other Magis- 
trate for further enquiry. 

Z. E. : Case remanded ; 
Further enquiry ordered. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPEAL No. 30-B or 1925. 
April 15, 1925. 
Present:—Mr. Findlay, Offg. J. C. 
ISMAIL PANJU-—AGCCUSED— APPELLANT 

versus h 


TMPEROR— OPPOSITE PARTY. 

Penal Code (Act XLV of 1860), ss. 467, 471—-Forgery 
-—Using forged document as genuine—Co. viction for 
separate offences, legality of—Interpretation of Statutes 
—Penal Statute—Benefit of doubt. 

_ A penal Statute should be construed ina strict and 
narrow sense and no violence must be done to the 
language in order to bring people within it but rather 

-care must be taken that no one is brought within it 
who is not within its strict language. [p. 525, col. 1.] 

London County Council v. Aylesbury Co., (1898) 1 Q. 
B. 106; 61 J. P. 759; 67 L.J. Q. B. 24; 77 L. T, 440, 
followed. : 
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Where ina penal Statute an equivocal word or 
ambiguous sentence leaves a reasonable doubt of its 
meaning which-the canons of interpretation fail to 
solve, the benefit of the doubt should be given to the 
subject and against the Legislature which has failed to 
explain itself properly and clearly. [p. 525, cols. 1 & 2, 

Hull Dock Co. v. Browne, (1831) 36 R. R. 459; 2B. 
Ad. 43; 109 E. R. 1059, followed. i 

The reason for the presence of s. 471 of the Penal 
Code on the Statute book in the somewhat unusual 
language which is employed therein, isin order to 
provide _a useful alternative charge in cases where 
there is uncertainty as to whether the person on trial 
is himself the forger of the document, or has merely 
used it as genuine, knowing it to be nothing of the 
sort. -The section is direcfed against persons other 
than the forger himself. [p. 524, col. 2.] ; 

A person who has been convicted under s. 467 of the 
Penal Code of forgery of a document cannot also 
be convicted under s. 471 of using it as genuine. 
[p. 525, col. 1.) | ; : 

Appeal against the judgment of’ the 
Sessions Judge, Amraoti, dated the 19th 
February 1925, in Séssions Case No. 18 of 
1924. 

Sir Dr. H. S. Gour, for the Appellant. 

Mr. G. P. Dick, for the Crown. 


JSUDGMENT.—The appellant Ismail 
Panju has been convicted by the Sessions 
Judge, Amraoti, of an offence under s. 471 
read with s. 467, Indian Penal Code, and 


sentenced to 18 months’ rigorous impri- 


sonment. This sentence has been ordered 
to run consecutively with the previous 
sentence passed on the same appellant in 
Session Case No. 18 of 1924 on the 12th of 
January 1925. In that-case the present 
appellant was convicted of abetment and 


:forgery under s. 467/109, Indian Penal 


Code, and sentenced to two years’ rigorous 
imprisonment and to a fine of Rs. 1,000, 
On appeal. to this Court my predecessor, 
in his judgment, dated the 7th of February 
1925, dismissed the said appeal. 


As is apparent from the judgment of 
the learned Sessions Judge, the present 
appellant was put on his trial separately 
in respect of the offence under s. 471, Indian 
Penal Code, that is, of using the forged 
kabuliyats by producing them in Civil 
Suis No. 139 of 1923. It is now common 
ground, however, that the appellant did 
produce these kabuliyats in Court and I 
am now only concerned with the question 
of whether the present appellant was rightly 
convicted of the independent offence under 
s. 471 read with s. 467 in spite of his pre- 
vious conviction under s. 467/109 in res- 
pect of the same documents. 

The law applicable has been discussed to 
some extent in para, 8 of the. judgment 


e 
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appealed against. Abdul Rahim, J., of the 
Madras High Court in Criminal Appeal 
No. 605 of 1915, decided on the 15th of 
December 1915, held that the forger of an 
instrument, although convicted under 
s, 467, could further be convicted of the 
offence under `s, 471, Indian Penal Code, 
ef. In re, Madu Chinnagi Reddi (1). `The 
learned Justices Abdul Rahim and Phillips 
therediffered from the view taken hy Aikman, 
J., in Qneen-Empress v, Umrao Lal (2), 
a case which will subsequently be referred 
to. In Gajaman Sakharam v. Emperor (3) 
Hallifax, A. J. C., also considered. this 
question and decided that there was 
nothing to prevent a forger from being 
convicted both of forgery and of using as 
genuine the forged document. The learned 
Additional Judicial Commissioner remarked 
there as follows:— 

“The appellant has been convicted of 
abetting the forgery of a power-of-attorney 
and also of the abetment of the com- 
mission of forgery with intent to cheat, 
and has been sentenced to concurrent 
period of five years" rigorous imprisonment 
for each offence. But he has been acquit- 
ted of the charge of abetting the use of 


aforged document on the ground that ‘it. 
has. been held in more than one case that- 


a forger cannot be convicted both of for- 
gery andof using as genuine the forged 
document.’ In the first place I cannot see 
the necessity of any mention of abetment, 
the appellant himself did all the using of 
the forged document that was done. But 
there certainly never has been any judicial 
decision to the—effect stated. If a man 
commits two offences he can certainly be 
convicted of them both more especially 
when they are separdte transactions and 
the commission of øne does not necessarily 
involve the commission of the other. The 
appeal is dismissed.” 

My attentfon has also been directed to 
a- decision of the Allahabad High Court in 
Criminal Appeal No. 440 of 1912, decided 
on the 24th October 1912, in which Knox 
and Rafique, JJ., held that an accused 
could be convicted at one and the same 
time of offences under ss. 467 and 471, 
Indian Penal Code, in respect of the same 
document: cf. Badri Prasad. v. Emperor (4). 

(1) 32 Ind. Cas. 665 at p. 667; 17 Cr. L. J. 73. 

(2) 23 A. 84; A. W. N. (1900) 205. 
tne Ind. Cas. 825; 25 Or. L, J. 473; (1924) A. I. R. 
Oy 17 Ind. Cas. 797; 10 A, L. J, 473; 13 Cr, L.J. 
861; 35 A. 63, 
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On the other hand, I have been referred to 
a decision of Baker, J. C., in Digambar v. 
Emperor (5) whichis precisely tothe contrary 
effect. The learned Judicial Commissioner- 
in the said judgment did not, however, dis- 
cuss the question in detail and simply fol- 
lowed’ the decision in Queen Empress v. 
Umrao Lal (2) quoted above. 

Turning now to the latter case, I find 
myself greatly impressed by the reasoning 
of Aikman, J. To my mind also the lan- 
guage of gs. 471, Indian Penal Code, most 
obviously suggests that this provision is 
expressly directed against some person 
other than the forger himself. Had the 
intention of the Legislature been that the 
same person could be convicted both under 
ss. 467 and 471, Indian Penal Code., we 
should have expected the learned framers 
of the Code to have drafted s.471 in a 
very different language from that which 
obtains. therein. Obviously, I think 
the reason for the presence ofs. 471 on 
the Statute book in the somewhat unusual 
language which is employed’ therein, iB 
in order to provide a useful alternative 
charge in cases where there is uncertainty 
as to whéther:the person on trial is him- 
self the forger of the document, or has 
merely used it as genuine, knowing it to 
be nothing of the sort. 

It seems to me that, coming down to 
fundamentals, the present appellant has 
already been convicted of ‘the essential: 
offence involving the dishonest or fraudu- 
lent intention of making use of this docu- 
ment in the way, he did, within the meaning 
of s. 464, Indian Penal Code. Although, 
no doubt, theact of producing this docu- 
mentin Court isaseparateact in point of 
time and place, it is impossible, in my 
opinion, to regard these two acts as two 
separate and isolated offences when the 
forger and the person who afterwards 
makes use of the document is one and 
the same. In an analogous case of a 
double conviction under ss.47l and 474, 
Indian Penal Code. Holmwood and Imam, 
JJ., in Mobarak Ali v. Emperor (6) held 
that convictions under ss. 471 and 474 
could not stand together. In the one 
case the. offence is the use of a document 
as genuine, which is known to he forged, 
and in the other the offence is the posses- 


(5) 88 Ind. Cas. 1051; 26 Cr. L. J. 1275 


ri 15 Ind. Cas. 81; 17 0O. W.N. 94; 13 Cr. L. J, 
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sion of such a document with intent so 
to use it. In the present case, therefore, 
it seems tome that although there was 
the further physical act of producing the 
document in Court, this factor does not 
‘constitute, in the circumstances of the 
case, a séparate offence. That offence was 
completed when the document was forged 
with the intention of so producing it. 

Still further, as I have already pointed 
out, it seems to me that the language of 
s. 471 shows only too clearly that it was 
directed against persons other | than - the 
forger himself. On.these grounds I find 
myself in full agreement with my predeces- 
sor’s decision in Badri Prasad v. Emperor 
(4) quoted above and the decision of Aik- 
man, J., in Queen-Emprees v. Umrao, (2). 

In conclusion Idesire to look at this 
‘matter from still another point of view. 
Let us assume that the framers of the 
Indian Penal Code when s, 471, Indian 
Penal Code, was drafted, had not speci- 
fically in mind the question whether or 
not it was to be applicable to the actual 
forger himself. Turning now to the lan- 
guage of s. 471, let us concede thatit is 
capable, on the face of it, of two different 
interpretations, It may be equally per- 
missible’ to argue that, as the using of the 
forged document isa separate act, such using, 
having,regard to the language used ins. 471, 
Indian Penal Code, constitutes a separate 
offence from the forgery. It is, however, 
equally permissible to postulate that the 
“words “as if he had forged such document” 
are equivalent to‘ asif he had been the 
forger himself.”, in which latter case clear- 
ly a separate conviction could not be had 
against the forger. In those circumstances 
undoubtedly the principle to be followed 
‘in applying the law in the present case 
is that a penal Statute like the one we are 
-concerned with should be construed with 
‘the strict and narrow sense. When an 
‘enactment may entail penal consequences, 
‘no violence must be done to its language 
in order to bring people within it, but 
rather care must be taken that no one is 
‘brought within it who is not within its 
strict language [see Wright, J., London 
County Council v. Aylesbury Co. (7)]. Thus 
where an equivocal word or ambiguous 
sentence leaves a reasonable doubt of its 
meaning which the canons of interpretation 
fail to solve, the benefit of the doubt 

(7) (1898) 1 Q. B. 106; 61 J. P, 759; 67 L. J. Q. B. 24; 
-77 L, T. 440. 
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should be givento the subject and against 
the Legislature which has failed to explain 
itself properly and clearly [ef. Hull 
Dock Co, v. Browne (8)|. Applying this stan- 
dard to appellant, undoubtedly the con- 
struction favourable to -him must be 
placed on the language of s. 471, Indian 
Penal Code. 

I, therefore, for the above reasons am 
of opinion thatthe present conviction for 
the offence under s. 471 read with s. 467 
cannot stand and it becomes unnecessary 
to consider in detail the other matters 
which have been agitated in the present 
appeal, The conviction and sentence ap- 
pealed against are reversed and the ap- 
pellant is acquitted. 


Z. K. Conviction reversed. 


ane (1831) 36 R. R. 459; 2B. & Ad. 43; 109 E. R. 


RANGOON HIGH COURT. 
Criminar Revision No. 1916-B or 1924, 
November 28, 1924, 

Present :—Mr.' Justice Brown. 
EMPEROR—Pxosecutor 

_ versus R 
ISHAHAT AND ANOTHER— AGCUSED, 

Criminal Procedure Code (ActV of 1898), ss. 207, 
254, 347—Commitment to Sessions, when can be made 
—Magistrate, power of, scope of. 

Section 347 of the Cr. P. O. is couched in general 
terms and confers very wide powers upon Magistrates, 
There is no suggestion in the section that the only 
possible reason for a competent Magistrate to commit 
a case to the Sessions is that he will not be able to 
pass a sufficiently severe sentence. [p. 526, col. 1.] 

Where a Magistrate decides under s. 207 of the Or. 
P. C. that a case is one which ought to be tried by 
the Court of Session then he must follow the pro- 
cedure laid down by Ch. XVII of the Code and not 
the procedure prescribed by Ch. XXI. Section 254 of 
the Code can have no application whatever to such 
acase. This section merely lays down what a Magis- 
trate must do when proceeding with the trial of a 
warrant case. It would be undue extension of its 
scope to hold that it is meant to fetter the-scope of a 
Magistrate in all circumstances. Section 347 of the 
Cr. P. ©. is a general section and applies to all 
enquiries and trials. 1t gives the Magistrate power to 
deal with a case under the provisions of Ch. XVII at 
any stage before the judgment is signed and if this 
power is exercised then the provisions of a, 254 uf the 
Code are no longer applicable. [p. 526, col. 2,] š 


. 


426. 
: Criminal revision from an order of the 
Special Power Magistrate, Mergui,in Cri- 
minal Trial No. 228 of 1924. 


JUDGMENT.—The ‘Sessious Judge, 
Mergui, had referred to this Court the pro- 
ceedings in which Ishahat and one have 
been committed tostand their trial before 
his Court, with a recommendation that the 
commitment order be quashed. The re- 
commendation is based on one of the 
grounds that the Magistrate had in the 
circumstances no powers to commit to Ses- 
sions. Under the provisions of s. 254 of 
the Or. P. O., relating to the procedure to 
be observed in the trial of warrant cases, 


if there are grounds for presuming that. 


the accused has committed an offence tri- 
able under the Chapter, which the Magist- 
rate is competent to try, and which, in his 
` opinion, could be adequately punished by 
him, the Magistrate is bound to frame a 
charge in writing against him. The con- 
tention is that this section allows no dis- 
cretion to the Magistrate, and forbids. him 
from committing to Sessions unless he is of 
opinion that he is either incompetent to 
try the case oris unable to inflict a suffi- 
ciently severe sentence. There is authority 
for this view in the case of Queen-Eimpress 
v. Kayemullah Mandal (1). This case was 
followed in the Allahabad case of Emperor 
v. Bindeshri Goshain (2) but in this later 
case, no further reasons for the decision were 
given, The contrary view has been taken 
by a Bench of the High Court of Madras 
in the case of the Crown Prosecutor v. 
Bhagavathi (3). There is so faras I know 
no published decision on the point by any 
Court in Burma. In spite of the support 


he derives from the Calcutta and Allab- , 


abad cases, I am unable to accept the view 
of the law taken by the learned Sessions 
Judge. The Calcutta case was decided hy 
a reterence only to the provisions of Ch. 
XXL of the Cr. P. C. That Chapter deals 
with the procedure to be observed by Magis- 
trates in the trial of warrant cases, Chap- 
ter XXIV contains’ general provisions as 
to inquiries and trials, and s. 347 which 
appears in that Chapter specifically lays 
down that “if in any inquiry before a 


(y) 24 C. 429; 16. W.N. 414; 12 Ind. Dac. (x. 8.) 954. 
(2) 30 Ind. Gas. 161; 41 A. 454; 17 A. L. J. 436; 20 
Or. L. J. 273. ae 
Ind. Gas. 337;42 M. 83; 35M. I, 


(3) 43 Inc : J. 559; 
(1918) M. W. N. 870; 19 Or, L. J. 997; 9 L. W. 14. 
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Magistrate or in any trial before a Magis- 
trate before signing judgment, it appears 
to him at any stage of the proceedings that 
the case is one which ought to be tried by 
the Court of Session or High Court, and 
if he isempowered to commit for trial, he 
shall commit the accused under the pro- 
visions hereinbefore contained.” The sec- 
tion is couched in general terms and gives 
the Magistrate very wide powers. There 
is no suggestion that the only possible reason 
for a competent Magistrate to commit a 
case is that he will not be able- to pass a 
sufficiently severe sentence, and if that 
were the intention of the Legislature, it is 
extraordinary that there should be no indi- 
cation of this in the section. Section 206 
provides for the committing to the Court of 
Session for trial for any offence punish- 
able by, such Court. And under the provi- 
sions of s. 207 the Magistrate is bound to 
adopt the procedure laid down for inquiry 
with a view to commitment whenever in 
the opinion of the Magistrate the case: 
ought to be tried by the Court of Session, 
This direction clearly cannot be limited by 
the provisions of s. 254 which apply only 
when a comparatively late stage of proceed- 
ings under Ch. XXI have been reached. 
Ifthe Magistrate decides under s. 207 that 
the caseis one which ought to be tried by 
a Court of Session then he must adopt 
the procedure laid down by Ch. XVII 
and not the procedure prescribed by Ch. 
XXI. Section 254 can, therefore, have no 
application whatever in such a case, It is 
to my mind quite clear that if before the 
commencement of the enquiry or trial, the 
Magistrate is of opinion that the case is 
one which for any reason ought to be tried 
by the Court of Session, then he has ample 
power toinquire into the case witha view 
to commitment, and subsequently to eom- 
mit if the evidence justifies that course, 
Nor does there seem to be any reason for 
holding that nevertheless if the Magistrate 
has once started an inquiry or trial under 
Ch. XXI, he no longer has the power to 
commit, unless he is of opinion that the 
sentence which he could pass would be. 
inadequate. Section 254 merely lays down 
what a Magistrate must do when proceeding 
with a trial of warrant cases. It would be an 
undue extension of its scope to hold that: it 
was meant to fetter the scope of a Magis- 
trate in all circumstances. Section 347 ia 
a general section, and applies to all in- 
quiries and trials, It gives the Magistrate 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION 
Summary Suits Nos. 1834, 1837, 1838, 
1840 AND 1843 or 1922, 

June 12, 1922. 
Present :—Mr. Justice Marten. 
Tun TATA IN DUSTRIAL BANK Lro.— 
PLAINTIFFS 
VETSUS 
ABDUL HUSEIN HAKIMJ1— 
DEFENDANT. 

Limitation Act (IX of 1908), s. 4—Short Causes— 
Summer vacation—High Court, whether closed—Ex 
parte decree, setting aside of-—Bombay High Court 
Rules, rr. 2, 4 

The High Oourt is not closed within the meaning of 
s. 4 of the Limitation Act during the summer vacation 
for Short Causes. [p. 533, col. 1.j 

Itisa question of factin each case whether the 
Court is closed for any particular description of work. 
[ibid.] 

The difference between a Short Cause and a Long 
Cause is this: that whenthe Judge or the Pro- 
thonotary comes to admit a plaint, it is only admitted 
as a Short Cause if no substantial defence appears on 


the plaint. If, on the other hand, there appears to be a 
substantial contest, the matter is treated asa Long 


Cause and a written statement is called for from the. 


beginning. [p. 532, col. 1.) 


Plaintifis filed summary suits against defendants 
during the April vacation. The Judge in Chambers 
directed the returnable date for the hearing of the 
suits to be May 23, and on May 25 an ea parte de- 
cree was passed in the absence of any leave to defend. 
Defendants applied to set aside the order directing 
the suits to be heard on May 23, and also to set 
aside the ex parte decree on the ground that the Court 
was closed atthe time it was passed: `’ 

Held, that the High Court was not closed for 
Summary Suits during the April vacation and, there- 
fore, the defendants were out of time with their 
application for leave to defend and the ex parte order 
must stand, [p. 533, col. 1.] 


Mr. Campbell, for the Plaintiffs. 
Mr. Jinnah, for the Defendant. 


JUDGMENT.—These five suits are all 
summary suits, in four of which the Tata 
Industrial Bank are the plaintiffs and in 
the last of which the Eastern Bank are the 
plaintifis, They are against various defend- 
ants, but the same point arises in each of 
them, and, therefore, they have been taken 
together. The same Counsel appear for the 
plaintifs and the defendants in each case. 
In each case there is a notice of motion 
to set aside the order made by Mr. Justice 
Crump in Chambers directing the summary 
suits to be heard on May 23, 1922, and also 
to set aside the'ex parte decree passed by 
myself on the hearing of the suit in the 
absence of any application for leave to 
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defend, and, thirdly, asking in the alterna- 
tive that the decree may be set aside under 
O. XXXVII, r. 4, there being special cir- 
cumstances and that the defendants may 
now be given leave to defend and appear. 
Substantially the point in each case is 
this: whether within the meaning ofs. 4 
of the Indian Limitation Act, these Courts 
are closed for this class of business,. viz., 
summary suits, during the April vaéation.. 
The material dates are as follows: On. 
April 20, 1922, the plaint was declared, 
On April 22, Mr, Justice Crump made his. 
order directing ‘the returnable date for the 
hearing of the suits to be May 23. He 
then, I am informed, directed the plaint to 
be returned to the Prothonotary for ad- 
mission, it being unnecessary to obtain any 
special leave under cl. 12 of the Letters 
Patent. Accordingly the plaint was ad- 
mitted on April 24. On May 4, the service 


‘of thesummous was effected, and on May 


25, the matter came before me asa sum- 
mary suit and an ea parte decree was, 
passed, i 


As regards the latter date, I should ex-~ 
plain that the number of Short Causes 
fixed for May 23 was originally about 300, 
I directed these Short Causes to be put 
into two lists, the one for hearing on May 
23 and the other for hearing on the 25th 
because the intervening date, viz., the 24th, 
was a public holiday. In 
course many of these suits were either eom- 
promised or postponed or otherwise settled 
before the Prothonotary, and eventually 
about 120 Short Causes were left. Of 
these I heard 70 on May 23, and the re- 
maining 50 I took on the 25th. The sum- 
mary suits came after those Short Causes, 
If I remember rightly they were about 12 
or 14 summary suits down for hearing 
that day. I may say at once that in nume- 
rous summary suits applications for leave 
to defend were made to me during the 
vacation, and in severalof them 1 have 
passed ex parte decrees in which no appli- 


cation has so far been made to set the ~ 


decrees aside on the ground of want of 
jurisdiction. 

I will refer for a moment to the Code to 
see exactly how the point is put by the 
defendants. Under O. XXXVII, r. 2; it is 
necessary in a summary suit for a defend- 
ant to get leave to defend, and if he does 
not obtain such leave, the case is hea:d 
as undefended in the way with which we 


the ordinary” 
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are all familiar. Then, if one turns to Art, 
159 of the Indian Limitation Act the de- 
fendant has ten days from the service of 
the summons in which to apply for leave 
to appear and defend a summary suit. But 
it is under s. 4 that the defendants’ present 
application is mainly based. That section 
runs as follows:— 

“ Where the period of limitation pre- 
scribed for any suit, appeal or application 
expires on a day when the Court is closed, 
the suit, appeal or application may be in- 
stituted, preferred or made on the day that 
the Court re-opens.” 


In the present case the service of the 
summons being on May 4, you would ex- 
clude that day in the computation of time, 
and May 14, being a Sunday, the defendant 
would have up to and including May 15, in 
which to make this application. I cannot, 
without looking at my records, be sure that 
I was sitting in Court on May 15, but I 
certainly was on the 16th. I was hearing 
insolvency work that day and 
Origiual Side work, such as Motions, 
Chamber Summonses, and sa on, the next 
day. My impression is that I was sitting 
in Court on May 15, as well. 


x * * x% * 


Up to a year or so ago, rr. 2 and 3 
of our High Court rules provided in r, 2 


l ~--that— 


‘Tbe vacations to be observed in the seve- 
ral Courts and Offices of the High Court 
on its Original Side shall be four in every 
year, viz., ‘the Easter, April, October and 
Christmas vacations, ‘and shall begin and 
end on such days as the Court may 
direct.” 


Then rule 3 provided: — ' 

“The Courts and offices are closed on the 
following holidays.” 

Then comes a long list of most of the 
ordinary public holidays, and it ends up 
with “And during the Easter and Christ- 
mas, Vacations (provision being made for 
urgent business)” Then the word “vaca- 


tions" in “The Easter and Christmas 
Vacations’ was struck out and it was 
described as “ holidays.” It will be ob- 


served that those rules did not say that 
the Courts were to be closed during the 
ae vacation: but only on certain holi- 
ays 
Duite recently again there has been a 
Change made in the dates of the public 
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-by 


ordinary ' 


(ao i. 0. 1985) 
holidays, because it was represented to us 
that it was most inconvenient as regards 
certain public holidays forthe High Court 
to keep one day and for the public at 
large to be keeping another day. That 
was what was happening, and so it was 
decided that our publie holidays should 
coincide with the public holidays notified 
Government, and those, for instance, 
under the Negotiable Instruments Act. 


Accordingly r. 2now runs as follows:— . 

“The vacations to be ‘observed in the ` 
several Courts and offices of the High Court 
on its Original Side shall be two in every 
year, viz., the Apriland October vacations, 
and shall begin and end on such days as 
the Court may direct...Besides these two 
vacations, the several Courts and Offices 
of the High Court on its Original Side shall 
be closed during the Easter and Christmas 
holidays, beginning and ending on such 
days as the Court may direct.” 

Then r. 3:— 

“The Courts and Offices will be closed on 
holidays which will be published in the 
Bombay Government Gazette after the 
annual Bank holidays are notified by Go- 
vernment. And during the Easter and 
Christmas holidays (provision being made 
for urgent business.)” 


Stopping there for a moment, I think the 
present rules still preserve a distinction 
which I have always understood to be the 
fact on the Original Side, viz., that there are 
two descriptions of holidays or vacations, 
One class are absolutely closed holidays, 
and the other class are mere vacations or 
ordinary holidays. The Christmas’ and 
Easter holidays, for instance, are absolutely 
closed holidays, as are also the public days 
notified by Government. On those days 
there are no clerks in the building and no 
Judge is sitting, There may possibly be 
one or two officials for some particular 
business but, speaking generally, this 
building, like other Government buildings, 
is closed, That is not, however, the case 
with the April and October vacations. 
The whole office is then at work, although 
at reduced hours; and though this may be 
the time of year for certain officials to go 
away on leave, the members of the office 
and their subordinates are substantially 
speaking on duty the whole of the vaca- 
tion. 

This will be seen fromr, 5 which says} 


(89 I. 0. 1925} 
“The offices of the Court (except in vaca- 
tion and holidays) are open daily” for cer-. 
tain hours. Thenit goes on: “In vaca- 
tion the offices are open daily from 11-30 
A. M. to 1-30 pP. m. for urgent work only ; but 
-on Saturdays and holidays they are closed, 
‘provision being made for very urgent 
business.” I draw attention to that word 
“elosed.” It once more emphasises the dis- 
tinction between the days when the Courts 
are closed and the days when there is only, 
say, partial work going on. 

Accordingly in the new r. 2, I donot 
think the use of the words “besides these. 
two vacations" import that the Court and 
’ offices are to be closed during the April 
vacation as well as during the Easter and 
Christmas holidays. 

Then unfortunately there has been a 
` recent alteration in the numbering of the 

various rules ‘dealing with writs of sum- 

mous, I was not aware that the old numbers 
had been altered in this way, and I think 
“ib must have been done while I was away on 
furlough. But I am.again reading from 
the Prothonotary'’s copy. Under the present 
r..102, which up to a short time ago was 101, 
the returnable date in summary suits is 
four weeks from the date of the admission of 
the plaint; in Short Causes it is three 
weeks from the date of the admission of 
the plaint; and in Long Causes itis eight 
weeks from the date of the admission of the 
plaint; and “in all other cases, within such 
time as may be vonsidered sufficient for the 
transmission, service and return of the sum- 
mons.” The expression “returnable date” 
really means there the hearing date and not 
the date of appearance. Ourrules at times 
are a little troublesome in their wording to 
one who is accustomed to the rules of the 

English Courts. But in another case I have 

held after making due investigation that 

the expression “returnable date” in our 

Bombay Rules means the hearing date. 

Accordingly it will be seen here that the 

plaint being admitted on April 24, the hear- 

ing date was fixed for May 23. 

Then under r. 104, formerly 103, all writs 
have to be delivered to the Sheriff within 
thirty-six days from the filing of the plaint 
or within forty-six days during the vaca- 
tions. There are corresponding provisions 
in r. 369, formerly 366, as to the Sheriff not 
receiving the summons after those dates 
unless the Judge so orders. Then in 
r: 267, which was formerly 266, in those 
gases which dọ not come under the Statute 
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of Limitations, you reckon time exclusively 
of the first day and inclusively of the last 
day, unless the last day shall happen. to fall 
on a Sunday or other day on which: the 
offices are closed, in “ which case the time 
shall be reckoned exclusively of that day 
also, and any succeeding day or days on 
which the offices continue closed : Provided 
that written statements due in vacations 
and appeals, the time for filing which ex- 
pires in vacation, may be filed ‘on the-day 
the Court re-opens.” 

_ If one eliminated that proviso, one would 
have thought that written statements and 
appeals under this rule would have: to -be 
filed during the vacation, because otherwise 
you would not want this proviso, Butthe pro- 
viso makes it clear that written stateménta 
and appeals are to he excluded from what 
would otherwise be the rule, and that-they 
may be filedon the opening day ofthe next 
term. 

Then in r. 270, formerly 269;,-the Court 
has got power to enlarge or abridge the 
time appointed by the rulesor fixed - by 
any order enlarging time, for doing- any 
act or taking any proceeding upon terms, 

Then in r. 834 (old r. 814): .- 

“Whenever any business is required. to 
be done in vacation, the attorney-or party 
in person shall give reasonable notice 
thereof to the Prothonotary or the officer 
whose duty it is to attend such business.” 

I think those are the more material 
rules which have been brought to my 
attention. As regards the numbering, it 
just occurs to me, as I deliver judgment, 
that possibly the red ink numbers which 
the Prothonotary has inserted in his copy 
represent the numbers which will appear 
in the new rule book. If so, no harm will 
be done because I have given the numbers, 
the new and the old, A i 

Now, what has actually taken place 
during this vacation—and this vacation 
is, I suppose, merely typical of the vacations 
experienced during the last two or threé 
years—is that the Court in some of its 
branches has remained openas usual: It 
has remained open as usual for the disposal 
of all criminal work on the Appellate Side, 
It has remained open for urgentr appli: 
cations in criminal matters onthe Origine 
al Side. I have, for instance, disposed 
of one application raising a question_:of 
jurisdiction as to whether I could stay 
a sentence of death under a clause in the 
Letters Patent withcut there being a point 
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of law reserved by the Trial Judge or 
without there being any certificate of the 
Advocate-General, he being absent from 
India. The Court onits Insolvency Side 
has done its work as usual. The Insol- 
vency Court has been held twice a month 
according to the ordinary practice in term 
time;-and all interim applications for ad- 
judication orders and arrests, and instruc-_ 
tions -and directions to the Official Assignee 
have been made to me just as in term 
time. The Court has also proceeded with 
its Admiralty Jurisdiction. Normally that 
jurisdiction is extremely small, but during 
this vacation we had two Admiralty suits 
‘which I suppose in all must have occupied 
at least three full days of hearing in 
Court. They, too, have raised novel points 
of jurisdiction, involving one going back 
into the ‘history of our Admiralty Jurisdic- 
‘tion for the last.one hundred years and 
upwards. 

But taking the more ordinary work on 
the Original Side, we have normally three 
classes of suits: Summary suits, Short 
Causes and Long Causes. They are gener- 
ally taken in thatorder as representing 
their urgency and the likelihood of any 
defence. The difference between a Short 
Cause and a Long Cause is this: that 
When the Judge or the Prothonotary 
comes toadmita plaint, it is only ad- 
‘mitted as a Short Cause if no substantial 
defenceappears onthe plaint. If,on the other 
hand, there appears to be a substantial con- 
test, thematter is treated as Long Cause and 
a written statement is called for from the 
‘beginning. And the system we have in 
our Courts is this: we havea list prepared 
öf Short Causes, and then if the defend- 
ant ¢an show the Court that he has got 
a defence which requires time to be heard, 
the matteris transferred to the Long Cause 
list, But otherwise the Court proceeds to fix 
some short date for hearing, orin some 
cases may hear the case there and then, 
whether or not any written statement has 
been put in or not. If, of course, the de- 
fendant does not appear, then the case is 
disposed of at the due hearing date, 

Apart from that work, there has been a 
large quantity of motions for injunctions, 
applications for arrest, receiverships, and 
also miscellaneous Chamber work. 

-K + 


Mr. Jinnah’s point is that if the Courts 
are “closed” within the meaning of s. 4 
ef the Indian Limitation Act, then whe- 
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ther infact the vacation Judges do one suit 
or 1,000 or 5,000 does not matter: for thè 
Courts are still “closed.” But I wish to 
emphasise that so far as certain classes of 
business are concerned, these Courts have, 
undoubtedly, not been closed. They cer- 
tainly had not been closed as regards the 
admission of plaints, the filing of written 
statements, and what is much more im- 
portant, the hearing of Short Causes, I 
entirely fail to see howit can be argued that 
this Court has no jurisdiction to hearin 
the vacation summary suits, although it has 
jurisdiction to hear suits which are not of 
such a summary nature, viz., Short Causes. 

I may also add that thoughit is not” 
our practice in the vacation to hear ordin- 
ary Long Causes, I should be very slow 
to hold that in- certain cases this Court 
will never have the jurisdiction to hear a 
Long Causein vacation. Take for instance 
the two Admiralty suits I have mentioned. 
In one case by consent the matter was 
heard in the vacation. In the other case 
an early date for hearing in the vacation 
was granted despite opposition. Those 
were cases where seamen were waiting in 
Bombay harbour for their wages. In the 
English Admiralty Courts where seamen 
are concerned the Court does its best to 
expedite the suit irrespective of what 
would be the case in an ordinary suit be- 
tween landsmen. 

Take another kind of case. Suppose you 
have got a light and air suit, and it is 
vitally important that the builder should 
get in his foundation or his roof before 
the monsoon breaks at the end of May or 
the beginning of June. But there is some 
contested point. Js it to be said that the 
Judge has no jurisdiction to hear that Long 
Cause in the vacation? Or I may. take:a 
suit for specific performance of a contract . 
for the sale of real estate, where it is 
vitally important that an alleged purchaser 
should know whether he is the owner of 
the property or not. That again might be 
a case where the Judge would think it 
right in the interests of public justice that 


. the case should be expedited and heard 


in the’ vacation, 

Mr. Jinnah’s argument for the defendants 
practically amounts to this that this Court 
has no jurisdiction to hear one important 
class of suits during the vacation. In other 
words, it has no jurisdiction to hear suma 
mary suits, although it has jurisdiction to 
hear suits of lesser urgency, viz, Shor§ 


(891. 0. 1925) TATA INDUSTRIAL BANK LTD. V. ABDUL HUSRIN HAKIMJI, 


Causes. In my opinions. 4 of the Indian 
Limitation Act has been carefully worded. 
It does not talk about the vacation: it 
talks about “when the Court is closed.” 
In my opinion it isa question of fact in 
each case whether the Court is closed for 
any particular description of work. To 
my mind it is impossible to say that our 
High Court is closed for Short Causes, 

“and itis equally impossible to say it is 
closed for Summary Suits, if they have been 
directed by the Judge to be heard in the 
vacation, 

In my opinion Mr. Justice Crump had . 
ample jurisdiction to admit the plaints in. 
these Summary Suits and to direct that 

- they should be heard in the vacation. In 
my opinion the Court was not closed as 
regards that particular description of suits 
during the vacation any more than it was 

© “for Short Causes. And nobody can suggest 
` as faras the making of the application to 
the Court is concerned, that there was the 
slightest practical difficully in applying to 
the Court because, as I have already pointed - 
out on all material dates in the present 
case, I was sitting in Court almost every 
day including Saturday. 

Now what actually happened was this. 
When the suits came on for hearing before 
me the defendants did not’ appear by 
Counsel. Their Solicitor stated something 
to the effect that I had no jurisdiction to 
hear the suits during the vacation. I said 
that as no leave to defend had been ob- 
tained, he had no locus standi. Then in 
one or it may possibly ke in some other of 
the suits he asked for leave to defend. 
But there was no affidavit and there was 
no application before me in writing. No- 
thing except what the Solicitor said. I, 
accordingly, declined to entertain the ap- 
‘plication, and made the decrees. 

At alater date the defendants appeared 
by Counsel and got my leave to serve the 
present notice of motion in each case and 
to-day I have-had the advantage of a very 
useful argument from Mr Jinnah in the 
course of which I believe he has drawn my 
attention to all the points that can be said 
in favour of his client. 

The conclusion which I have arrived at ig 
this: that these Courts were not closed during 
this April vacation for the disposal of sum- 
mary suits, and, therefore, the defendants: 
were out of time with their application for 
léave to defend, and that, so far as that 
goes, the ex parte order must stand. 


533 


Now I come to a further point. Mr, 
Jinnah for the defendants has argued that 
assuming the ex parte decree was properly 
made, still under O, XXXVII, r. 4, I hava 


power to set aside the decree. Rule 4 
runs :— 
“After decree, the Court may, under 


special circumstances, set aside the decree, 
and if necessary, stay or set aside execution, 
and may give leave to the defendant to 
appear to the summons and to defend tha. 
suit, if it seems reasonable to the, Court 
so to do, and on such terms as the Court 
thinks fb”. 


We are now at June 12. But even now 
I have no affidavit before me- nor any 
indication of what the defence, if any, of, 
the defendants to these suitsis. As far ag, 
one of them is concerned, viz., the last: sujt, 
by the Eastern Bank, my attention has 
been drawn to a letter in which the defend; 
ants have admitted their liability and 
have given a promise to pay. So, so far as. 
that suit is concerned, one fails to, see how 
there could be any defence. How can | 
say then there are here any special circum- 
stances in the other suits? It is. said that 
these special circumstances arise from the. 
fact of the vacation and from the state of 
the authorities. Mr. Jinnah has cited to 
me altogether three authorities, one in Ran- 
chordas Tribhowandas v. Pestonji. Jehangir. 
(1), another in Rani Venkata Rama- 
nia v. Kherode Mull (2), and the remaining. 
one in Nachiyappa Mudali v. Ayyasami 
Ayyar (8). Not one of them deals: with. 
Short Causes. They deal with the point 
about admission of plaints or appeals and 
there is also a reference in Mr. Justice 
Russell's decision in Ranchordas Tribhowen- 
das v. Pestonji Jehangir. (1) to a case 
decided by Sir Charles Sargent and 
Mr. Justice Farran as regards the 
time for filing an appeal. But, as [ have 
already pointed out, in our rules. if iş 
perfectly clear that the. time for petitiona 
in appeal does not expire in the vacation 
but extends to the opening days of the © 
term time. So, there being an express 
rule on the subject, there seems nothing 
in that point. But I do draw an important 
distinction between those cases and the 
eases where the Court has directed that 
certain business shall be done. As regards 


(1) 9 Bom. L. R. 1329. 
B 3 Ind. Cas. 400; 10 0. L. J. 118. 
(3) 5 M. 189; 2 Ind. Dee. (N. s.) 132 (F. BL). 
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the case of Nachiyappa Mudali v. Ayyasami 
Ayyar (3). which was a decision of the Full 
Bench as regards an appeal in a District 
Court. it appears that four of the learned 
Judges there took very much the same 
view as I have endeavoured to express in 
the present case, and that the remaining 
Judge took a contrary view. Taking at 
its: best, one can see on the authorities 
that the defendants were running a big 
risk in assuming that the decision of the 
Full Bench of the Madras High Court 
was an erroneous decision. 

My own view is this. I think the 
defendants here in all probability—I can 
only judge by the facts before me—were 
endeavouring to gain time. The way they 
appeared before me in Chambers by a 
Solicitor only and even their present 
conduct in putting in no affidavit would 
seem. to bear that point out. It is not 
Mr. Jinnah’s fault, but the fact remains 
that if I were to set aside the decrees and 
to give leave to the defendants to appear 
and defend the suits, I have not the re- 
motest idea whether they have got any 
defence or not. One test to apply in such 
cases ‘is: are you prepared to bring the 
money into Court? I put that question 
to Counsel for the defendants and added 
that it must be with interest and include 
a reasonable sum for costs. The answer 
given to me was “No” and I thought 
then that the matter was finished. But 
at the end of the case it was stated that 
the Tata Bank in other cases had the 
security of immoveable property, and, there- 
fore, it was unreasonable to ask that 
money should be brought into Court. 
Mr. Campbell, however, says. that these 
title-deeds are securities not for the notes 
in the. present case but for other promissory 
notes which are the subject of pending 
litigation. 

It seems to me, therefore, that the 
mere fact that the Bank are secured as 
regards certain other debta is no reason 
why the defendants should not bring into 
Court something in respect of the present 
‘debt. -It does not follow that the Bank 
can: hold these other title-deeds as secur- 
ity for their claims in the present suits. 
At any rate I have no documents at all 
before me, and all I have got at the 
present moment are the conflicting state- 
ments by Counsel on either side. Assum- 
ing there is any. value, which I do not 
know, in the equity of redemption of these 
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other immoveable properties, there is 
nothing to prevent the defendants from 
raising a second mortgage on the value 
of the equity of redemption. They have 
had ample time here but in fact have 
done nothing. : 

In my opinion there are no special: 
circumstances before me to-day within. . 
O. XXXVII, r. 4, and even if there were 
I should, as a condition of granting leave: 
to defend, require the defendants to bring’ 
into Court within seven days the amount 
of the decree claimed with interest up’ 


(to date and a sum of Rs. 203 as security 


for costs of the summary suits and of the 
notices of motion. These terms admittedly - 
cannot be complied with, and under these 
circumstances 1 should decline to grant 
any leave under O. XXXVII, r. 4. : 

In the result, all these motions will be 
dismissed and dismissed with costs. 

I should have added that a question 
arose to my mind as to whether these 
notices of motion should have been heard 


“by my brother Crump or by myself, but 


in the events which have happened, Mr.’ 
Justice Crump would have been. unable‘ 
to attend Court to-day and he has asked’ 
me to hear these motions for him if and 
in so far as any such request is necessary. 

K. 8. D. Motions dismissed. 





OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
First Civin Appea No. 12 or 1925. 

’ April 6, 1925. 
Present:—Mr. Dalal, J. C., and 
Mr. Wazir Hasan, A. J. O. 
Haji ANIS AHMAD— DEFENDANT 
— APPELLANT 
: VETSUS 
Musammat HAFIZUNNISA AND 
oTAFRS—PLaINTIFF8— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 2 (11), 2—_ 
Legal representative, decree obtained against—Creditor, ` 
whether entitled to proceed against property in hands 
of legal representative in excess of his share-—A uction-. 
purchaser, position of—Muhammadan Law—Widow, 
whether legal representative. 

Where a decree is passed against a party as the 
legal representative of a deceased person and the 
‘decree is for thetpayment of money out of the property. 
of the deceased in the hands of the judgment-debtor, 


.the decree may be executed by the attachment and 


sale of any such property under s. 52 of the O.P. C; 
The legal representatives of the deceased must settle 
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the matter of their shares between themselves. The 
creditor is entitled to attach and sell any property of 
the deceased in payment of the judgment-debt 


independently of the fact whether such property is up- 


“to the share of the judgment-debtor in the property 
of the deceased, or in excess thereof. The section 
gives a speedy remedy to a creditor of 4 deceased 
person and saves him the trouble of waiting until 
the different heirs hava decided between themselves 
‘either amicably or through Court as to what property 
each heir is to inherit. The creditor is not concerned 
with the rights of the heirs but is only coucerned with 
his own right to recover his debt out of the property 
of tha deceased. If the legal representative who is 
` sued does not exercise due diligence to satisfy the 
debt out of the least amount of the property which 
would suffice for the purpose and a larger portion of 
the property than is necessary is sold in execution of 
the decree, he will be liable’ for his negligence and 
want of care in damages to the other heirs of the de- 
ceased, but the latter would have no remedy against 
the auction-purchaser where no fraud or collusion is 
allegad. [p. 536, col. 2; p. 537, col, 1] 

The widow of a deceased Muhammadan who retains 
possession of the property of the deceased in lieu of 
her dower is a person who in law represents the estate 
of the deceased and is, therefore, a legal representative 
within the meaning of the definition of the term given 
in s. 2 (11) of the C. P. C. [p. 537, col. 2.] 


Appeal from a decree of the Subordi-. 


nate Judge, Sitapur, in Suit No. 50 of 1923, 
dated the 27th August 1923. 

Messrs. WZ. Wasim and Khaliquzzaman, 
for the Appellant. 4 

Mr. Niamat Ullah, for the Respondents, 

JUDGMENT. 

Dalal, J. C.—This first appeal, triable 
by a Single Judge, was referred by me to 
a Bench of two Judges for decision. I shall 
confine myself entirely to the facts of the 
case. The matter in issue is full of diff- 
culty and the different High Courts, and 
even the same High Court, have passed 
conflicting judgments. The necessity does 
not arise so I shall not presume to make 
any general observations on the subject. 

To start with, it may be made clear that 
the Trial Court of the Subordinate Judge 
has failed to distinguish, as it ought, the 
ruling of this Court in Jadu Nath Singh v. 
Afzal Khamam (1). In that case the decree 
which was executed was not a money decree 
but was one for the enforcement of a charge. 
The learned Judge who delivered the 
judgment has more than once pointed out 
this fact in hisjudgment. On page 193* he 
says:—‘It is also to be noticed about this 

“suit that it was not a suit to recover money 
which wasowing from Nawab Wala Qadar.” 
Again on page 196* he has emphasized this 
fact: “Moreover I have already referred to 

(1) 57 Ind. Cas. 526; 8 O. L. J 191;7 0.1. J. 362; 
2 U. P. L. R. (0.) 118. 

¥Pages of 8 O.L, J.—[Ed] 
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the nature of the claim which was made 
by Kanhaiya Lal and shown that it was 
not in its entirety a claim for money due 
from the deceased Wala Qadar.” The suit 
before the lower Court was essentially one" 
for the racovery of money due from a de- 
ceased debtor. Nor is the recent Bench 
judgment in Kaniz Abbas v. Bala Din (2), 
which was repeatedly quoted during argu- 
ments, relevant Oneoft the two judgments 
in that case was delivered by me. There 
also the decree to be executed was one for 
foreclosure. 

The facts here are these: The debts wera 
owing from one Munshi Nizam Ahmad. 


-He leftat his death two widows: Musammat 


Batul-un-nisa and Musammat Hafiz-un-nisa 
and by Musammat Batul-un-nisa two minor 
grandsons of a predeceased son and by 
Musammat Hafiz-un-nisa two children, a 
son Sultan Ahmad and a daughter Kaniz 
Fatima. Musammat Batul-un-nisatook pos- 
session of the entire assets of M. Nizam 
Ahmad partly as heir, partly as guardian 
of her two minor grandchildren on the 
basis of a deed of gift executed by Nizam 
Ahmad and partly in lieu of dower debt 
due to her. She also declared that Musam- 
mat Hafiz-un-nisa was not the married wife 
and that her children were not legitimate. 
While Musammat Batul-un-nisa was in sole 
possession, Lachmi Narain a creditor of 
Nizam Ahmad sued her on foot of two pro- 
notes executed by him and obtained a 
decree on 12th July 1917. Another decree 
was obtained by Raghubir and Raghunath 
on foot of three pro-notes on 3lst July 1917 
against Musammat Batul-un-nisa and her 
two grandsons on confession of judgment. 
Both the decrees were assigned to one Ram 
Din who executed them and put tosale the 
village Husainganj and half of village 
Baragaon. Both these properties were pur- 
chased by one Anis Ahmad, Properties 
were sold, Baragaon on 28th June, 1918 
for Rs. 1,100 and Husainganj on 20th De- 
cember, 1918 for Rs. 5,100. The decrees 
were for smaller amounts and the balance 
of the money was received by Musammat 
Batul-un-nisa. It may also be mentioned 
that in the plaints, as required by the pro- 
visions of O. VIII, r.5 the defendants were 
held to be liable to be called upon to answer 
the plaintiff's demand because she or they 
were legal representatives of the deceased 
debtor Nizam Ahmad. The decrees, there- 

(2) 87 Ind. Cas. 892; 2 O. W. N. 34; 12 O, L. J. 37; 
(1925) A. I. R. (O0) 330; 28 O. 0.177. . 
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fore, in effect were passed, one against 
Mysammat Batul-un-nisa .and the other 
against her and her grandsons as legal 
representatives of thé deceased debtor 
Nizam Ahmad. (Plaint A-34). 
Hafiz-un-nisa, Sultan Ahmad and Kaniz 

Fatima sued Musammat Batul-un-nisa and 
‘her grandsons for the recovery of their 
share of the property of Nizam Ahmad on 
15th January 1918. The litigation ended 
_in this Court on 27th October, 1921 when a 
judgment was delivered by aBench [Hafiz- 
un-nisa v. Jawahir Singh (3).] In that 
litigation the legal marriage of Musammat 
Hafiz-un-nisa and the legitimacy of her 
_ children was denied. That defence failed 
but as to the rest the deed of gift was up- 
held as also Musammat Batul-un-nisa’s 
right to remain in possession in lieu of. her 
dower debt, Hafizun-un-nisa and her two 
children obtained adecree of their share 
of the property outside the gifted property 
on payment to Musammat Batul-un-nisa of 
the proportionate share of dower debt. 

It is clear, therefore, that when a money 
suit was brought in 1917 and when two vil- 
lages sold in execution of money decrees in 
1918, Musammat Batul-un-nisa and her 
grandsons were in effect the only legal re- 
presentatives of M. Nizam Ahmad so far as 
actual possession of the property was con- 
cerned. The other heirs were entitled to 
possession of their share of certain pro- 
perties only on payment of a certain sum 
of money to Musammat Batul-un-nisa. 
The present suit was filed by Musammat 
Hafiz-un-nisa and her children for re- 
covery of their share of the property sold 
at auction as stated above on 28th June 
1918 and 20th December 1918. The learn- 
ed Judge of the Trial Court wrongly relied, 
as already stated, on the ruling reported 
as Jadu Nath Singh v. Afzal Khanam (1), 
and granted them a decree on deposit 
of their share of the decretal amount (and 
not of their share of the auction price). 
The property in suit consists of equity of 
redemption and is in possession of mort- 
gagees, so the decree was one for declara- 
ation and not for possession. 

The purchaser Anis Ahmad has appealed. 
In my opinion the appeal must succeed. 
Batul-un-nisa and her grandsons were 
effectively in possession of the property of 
the deceased and they were the only persons 


(1) 66 Ind, Oas. 24; 24 O, O. 374, 
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whom a creditor need have sued in 1917 
and 1918. Section 52, O. P. C. lays down 
that where a decree is passed against a 
party as the legal representative of a ” 
deceased person and the decree is 
for the payment of money out of the 
property it may be executed by the attach- - 
ment and sale of any such property. It 
was sought to be argued on‘behalf of the 
appellant that the property which could 
be sold would not be any property of the 
deceased but only the defendant’s share 
of the property of the deceased. No such 
reservation is stated in the section. My 
opinion is that the legal representatives 
must settle the matter of their shares 
between themselves and the creditor, in 
execution of a decree for the payment of 
money, is entitled to attach and sell any 
property of the deceased in the possession 
of the defendant independently of the fact 
whether the property in such possession 
is up to the share of the defendant in the: 
property of the deceased or in excess 
thereof. Procedure gives a speedy remedy | 
to a creditor of a deceased person 
and saves him the trouble of waiting 
until the different heirs have decided be- 
tween themselves either amicably or through 
Court as to what property each heir is to 
inherit. The creditor is not concerned 
according to the privilege given to him 


-by s. 52, with the rights of the heirs but 


is only concerned with his own right to 
recover his money debt out of the pro- 
perty of the deceased. The present case 
is much stronger because even up to 1921 
when this Court finally settled the dispute 
between the two wives of the debtor 
Musammat Batul-un-nisa and her grand- 
sons were the only persons entitled 
to physical possession of the property 
of the deceased. It was pointed out 
that a far larger amount of property 
was sold than need have been sold in. 
execution of the decree, If this was due 
to the negligence of Musammat Batul-un- 
nisa the plaintiffs may have their remedy 
against her heirs. The purchaser cannot 
be held responsible for any neglect of the 
person in possession, Jn the present case 
we have not even to inquire whether a per- 
son in wrongful possession or an intermed- 
dler can be made a defendant as a legal re- 
presentative. In the present case, as 
pointed out by me repeatedly, Musammat 
Batul-un-nisa and her two grandsons were 
the only effective and full legal represen- 


[89 I. O. 1996] 
tatives.of the deceased at the time of the 
auction sale. 

I hold that the purchase by the appellant 
cannot be questioned by the plaintiffs who 
are heirs of Nizam Ahmad. The decree 
was passed against Musammat Batul-un-nisa 
and her grandsons as legal representatives 
of the deceased person Nizam Ahmad. It 
was one for the payment of money and the 
judgment-creditors were entitled to execute 
them by attachment and sale of any pro- 
perty of the deceased. If the legal re- 
presentatives who were sued did not exercise 
due diligence to satisfy the debt out of the 
least amount of property they will be lia- 
ble for their negligence and want of care in 
damages but not the purchaser at auction 
sale where no fraud or collusion is alleged. 

I would decree the appeal and dismiss the 
plaintiffs suit with costs of both the 
Courts. 

Wazir Hasan, A. J. C.—The decrees 
in execution of which the sales in question 
were held were simple money decrees 
and having regard to the pleadings 
ofthe suits 
passed there ean be no doubt that 
the defendants to those suits legally re- 
presented the estate of the deceased debtor, 
Nizam-Ahmad. The decrees further direct- 
ed in specific terms that the amount of the 
debt decreed thereby would be realizable 
out of the property of the deceased judg- 
ment-debtor. In the circumstances, there- 
fore, the provisions ofs. 52 (1) of the O. P. O., 
1908, fully apply and under those provi- 
sions the decrees could be executed as they 

“were by the attachment and sale of the 
deceased debtor’s property wherever and in 
whosesoever hands found. l 

On the date of the two suits in which .the 
decrees, in execution of which the property 
now in suit was sold, were passec the status 
which Musammat Batul-un-nisa occupied in 
respect of her deceased husband's property 
was one which is recognized by the Hanafi 
Mubammadan Law as a legal status. She 
was in possession of that property in lieu of 
her dower. In the recent case of Maina 
Bibi v. Vakil Ahmad (4), Lord Atkinson 
says :—“The possession of the property 
being once peaceably and lawfully acquired, 
the right of the widow to retain it till her 

` dower-debt is paid is conferred upon her by 


(4) 86 Ind. Cas. 579; 52 I A. 145; 23 A.L. J. 115; 
(1923) A. L R. e. 0) 63: 2 O. W.N. 180; L. RGA. 
(P. C.) 25; 48 M. L, J. 667; 27 Bom. L. R. 796; 47 A. 
250 (P. O.). 
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Muhammadan Law.” Musammat Batul-un- 
nisa, therefore, was a person who in law re-- 
presents theestate of a “deceased person” 
and she was, therefore, a legal representative, 
within. the meaning of the definition of the; 
term given in s. 2,cl. (11), of the C. P. O, 
1908. I concur in the order proposed to þe, 
passed by my learned brother that the appeal. 
should be acceptdd, the decree of the lower 
Court should be reversed and the suit dig~ 
missed with costs throughout. 

By the Court.—The appeal is.decreed. 
and the suit dismissed with costs through- 
out. 


Z. K. Appeal decreed. 


` OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

SECOND CIVIL APPeAL No. 267 or 1924. 

April 22, 1925. 

Present:—Mr. Dalal, J.C. |. 

NASRULLAH KHAN AND OTHERS— 
DEFENDANTS—APPELLANTS 

Versus 


“ABDUL HAMID -—PLAINTIFE—RESPONDENT, 


Oudh Laws Act (XVIII of 1876), s. 9 (2), ($)—Pre- 
emption—Sale of proprietary tenuwre—Proprietors and 
under-proprietors, whether co-sharers—Preference. .: 

Where the property sold is a proprietary tenure, 
only the proprietors of the mahal in which the pro-- 
perty is situate come within cl. (2) of s. 9 of the Oudh. 
Laws Actas “co-sharers” ofthe mahal; the under- 
proprietors inthe mahal come within cl. (3) of the 
erty as members of the village community. [p. 538). 
col. 1. 

Therefore, where a proprietary tenure 1s sold and, 
the pre-emptor is a co-sharer of proprietary rights in 
the mahal and the vendees are under-propristors in | 
the mahal, the pre-emptor has a preferential right of 
pre-emption. [p. 538, col. 2.] h 

Bakkha Singh v. Gaya Din, 26 Ind. Cas. 517; 17 O.. 
C. 339; 2 O. L. J. 148, dissented from. 

Drigbijai Singh v. Court of Wards, Ramnagar Estate, 

5 O. C. 266 and Gajadhar v. Raja Udit Narain Singh, 
34 Ind. Cas. 682; 3 O. L. J. 193, followed. < 

Second appeal against a decree of the: 
Additional Subordinate Judge, Gonda, 
dated the Ist March 1924, reversing that. 
of the Munsif, Utraula, dated the 4th 
August 1923, | 

Mr. Naim Ullah, for the Appellants. ‘ 

Mr. Wasim, for the Respondent. ; 

JUDGMENT.—The lower Appellate: 
Court has.written a well-reasoned judgment 
on the subject of the preferential right of 
the vendees-appellants and ` the plaintiff: 
pre-eemptor, The tenure which has been 
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sold is a proprietary tenure of 3 annas und 
6-pies. There is only one mahal in which 
the plaintiff-pre-emptor is a co-sharer of pro- 
prietary rights and the vendees are under- 
< proprietors. The Trial Court held that the 
proprietors and under-proprietors have one 
entity and, therefore, came in cl. 2 of s 9 
of the Oudh ‘Laws Act (XVIII of 1876) of 
co-sharers of the whole mahal. The Trial 
Court, therefore, directed lots to be drawn 
and the defendants being successful in the 
lottery, the plaintiff appealed to the lower 
Appellate Court. This Court, in my opinion, 
rightly pointed out that the property sold 
being proprietary tenure ouly the proprie- 
tors came within cl. 2 of co-sharers of the 
whole mahal and the under-proprietors 
came in cl. 3 of members of the village 
community. The lower Appellate Court 
erred to distinguish the ruling of Bakkha 
Singh v. Gaya Din (1) of a Single Judge of 
this Court. l M 

Tn my opinion that ruling is not distin- 
guishable, and if the same learned Judge 
had not expressed a different opinion later on 
in Gajadhar v. Raja Udit Narain Singh (2). 
I would have referred this case to a Bench 
of two Judges. Iam not in agreement with 
the observations of the learned Judge on 
page 341 of the report of 17 Oudh Cases. The 
learned Judge deduced from the decision in 
the case of Drigbijai Singh v. Court of 
Wards, Ramnagar Estate (3) that according 
toa judgment of a Bench of this Court 
proprietors and under-proprietors of one 
mahal formed one body and came 
within cl. 2. In my opinion such a con- 
clusion is not justified by the Bench ruling 
of this Court. Both Judges agreed that 
when a proprietary tenure is sold an under- 
proprietor would not come within cl. 2 of 
co-sharers of the whole muhal. Disagree- 
ment between the two Judges was as to 
‘Whether an under-proprietor under such 
circumstances came within the category of 
the.member of a village community in the 
3rd -clause or not. The opinion of the 
Judges who favoured the view that the 
under-proprietor came whithin the 3rd 
clause was confirmed by the High Court of 
Allahabad on reference. In Bakkha Singh 
y. Gaya Din (1), the learned Judge stated 
that the decision in Drigbijai Singh v. Court 
of Wards, Ramnagar Estate (3) did not 
dedl-explicitly with cls. 1 and 2, but, in my 

(UF 96 Tn Cas, 517; 17 0. ©. 339; 2 O, L. J, HS, 

(2)°34 Ind. Cas, 682; 3 O, L. J, 193. 

(3) 5 0, O., 266, 
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opinion, it ‘did and specifically held that an < 


under-proprietor would not come within . 
cl. 2 when a proprietary tenure was sold. 

In the Bench case of Gajadharv. Raja Udit 
Narain Singh (2), the learned Judge (now 
Mr. Justice Stuart) who delivered judgment 
in the casein Bakkha Singh v. Gaya Din 
(1) was one of the Judges ofthe Bench, In, 
this case plots of proprietary tenure were 
sold asin the case before me. The plaint- 
iff was a proprietor but not a co-sharer 
in the mahal, so he did not fall under the 
second clause. The defendant was. an 
under-proprietor in the same mahal, yet 
the Bench held that he did not fall under 
the second clause as would have been the 
case if the principle enunciated in Bakkha 
Singh v. Gaya Din (1) had been NON 

he 
under-proprietor defendant of that case was. 
in the same position as the under-proprie- 
tor defendant of the present case, that is, 
he was under-proprietor of the mahal in 
which the vended property was situated. 
The Bench held that he fell within the 
3rd clause and not in the 2nd and, there- 
fore, his rights of pre-emption were not 
superior to those of a proprietor of another 
mahal. I, therefore, uphold the lower 
Appellate Court’s finding that the plaintiff 
has a preferential right of pre-emption. 

Apparently by'a slip the lower Appellate 
Court decreed possession on payment by the 
plaintiff of Rs. 440 instead of Rs. 800. That 
portion of the decree must, therefore, be 
amended. I amend thedecree accordingly 
and direct that the plaintiff shall be entitl- 
ed to possession on depcsit of Rs. 800 in 
the Trial Court within one month of to-day’s 
date. The usual pre-emption decree shall 
be prepared with results to follow as 
directed therein. I direct parties to bear 
their own costs here. 

Orders as to other costs cf the lower 
Appellate Court are maintained, 

Z. K. Decree amended, 
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BOMBAY HIGH COURT. 
Cross-Appiacs Nos, 245 AND 254 or 1920, 

; August 15, 1924, : 
Present:—Sir Lallubhai Shah, Kr., Acting 
Chief Justice and Mr. Justice Fawcett. 
Tus SECRETARY or STATE for 
INDIA—DErenpant—APPBLLANT 
VETSUS 
GIRJABAIL SHIVDEORAO 
VINCHURKAR—PLAINTIFF—RESPONDENT. 

Saranjam—Grant of royal share of revenue— 
Resumption, effect of---Crown, position of—Saranjam- 
dar, rights of. 

When the Government resume a grant, which isa 
grant ofthe royal share of the revenue, they do not 
acquire the -mirasi or the occupancy right which isa 
heritable and transferable right in holdings of which 
the saranjamdar has become the khatedar during the 
‘continuance of the grant. [p. 542, col. 1.] 

Per Shah, Ag. C. J—If the Crown claims to have 
acquired a right to the lands of a saranjamdar on the 
ground that the holder died without leaving any heir, 
it must be alleged and proved. [p. 540, col. 2.] 

Gridari Lall Roy v. The Bengal Government, 12 M. 
I. A. 448 at p. 454; 10 W. R. P. ©. 31; 1 B. L.R. P. ©. 
44; 2 Suth. P. C. J. 159; 2 Sar. P. O. J. 382; 3 Mad. Jur. 
386; 20 E. R. 408; 1 Ind. Dec. (N. s.) 28 (P..C.) and 
Secretary of State for India v. Baibatrao Hari, 28 B 
276 at p. 283; 6 Bom. L. R. 43, referred to. 

When the Government resume 4 grant of the royal 
share ofthe revenue, they can resume what they 
granted, namely, the: royal share of the revenue and 
nothing more. [p. 542, col. 1.] 

Ganpatrav Trimbak Patwardhan v. Ganesh Baji 
Bhat, 10 B. 112; 5 Ind. Dec. (N. s.) 460, Vishnu Trim- 
bak v. Tatia, 1 B. H.C R. (A. CO. J.) 22, Ramchandra 
Mantri v. Venkatrao, 6 B. 598 at p. 608; 3 Ind. Dec. 


(N. 8.) 854 and Hari Sadashiv v. Shaik Ajmudin, 11 B., 


235 at p. 240; 6 Ind. Dec. (N. s.) 154, referred to. 

In theabsence of any evidence to prove that a grant 
is of the soil, the presumption is that the grant is of 
the royal share of the revenue. [p, 543, col. 1.) 


In the case of a grant of theroyal share ofthe revenue, 
it isopen tothe grantee to make the best use of thegrant 
for his own benefit, that is, to appropriate lands to his 
own use, subject to the payment of the royal share of 
the reyenue, and to create rights of occupancy in his 
own favour, or in favour of third parties, [ibid.] 


A saranjam grant carries with it certain incidental 
benefits to the grantee personally which an ordinary 
lease or a tenancy for lifa would not give. [p. 544, col. 
2 


Per Fawcett, J—A sale of partof the saranjam 
estate ‘by a saranjamdar is invalid as against his 
successor or the Government as the reversioner. [p. 
546, col. 2.) 

Gulabdas Jugjivandas v. Collector of Surat, 3 B. 186; 
6I. A. 54: 3 Sar. P. O.J. 889; 2Ind Dec. (n. e) 125 
(P. ©.), referred to. 

A saranjamdar, by availing himself of his powers of 
management as saranjamdar, cannot gain for himself 
and his heirs an advantage in derogation of the 
tights of Government and his successors to whom 
Government maysee fit to re-grant the saranjam. 
[p. 547, col. 2.] N A 

The power of resumption is not, therefore, confined 
to the right to take the royal shara of the revenuo. 
[p. 548, col, 2.] è 
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Cross-appeals from the decision of the 
District Judge, Nasik, in Suit No. 5 of 1914. - 
FACTS.—The plaintiff's predecessors- 


in-title had been in the enjoyment of a 
grant of certain villages from the Govern- 
ment for many generations. 
of their saranjam they also acquired occu- 


pancy rights over certain fields in village ` 
Manmad either by surrender or forfeiture, | 
and held those rightsfor over one hundred | 


and fifty years. 
One Raghunathrao, the 


1889, adopted Shivdeorao, the husband of 
the plaintiff in the present suit. After 


In the course | 


representative. 
of the family, while on his death-bed in ` 


his death, in the same year, the Govern- ' 


ment did not recognize the adoption of 


Shivdeorao and resumed the grant and also 


the mirasi and occupancy rights acquired ` 


by the grantees as their private property 


x 


and enjoyed by them for many years, 


On reference to the Commissioner, he also 


passed orders in the year 1913 that on the | 
lapse of the saranjam- to the Government - 


the occupancy rights passed to the Govern- 


“ment as well. 


Shivdeorao having died his widow sued ` 
the Secretary of State claiming the lands ` 


‘over which mirast and occupancy rights 


were acquired as the private property of the 
family basing her claim on a sale-deed of 
17959 A.D. or 
ground of possession owing to surrender 
or forfeiture of the khatedar’s rights. 

The First Court did not recognize the 


in the alternative on the. 


sale-deed, but gave the plaintiff a decree 


on the basis of alternative grounds from 
which appeal was made to the 
Court. 


Mr. H. C. Coyajee (with him Mr. S. 8S. 


Patkar, Government Pleader), for the Ap- - 


pellant. 


High . 


Mr. G. N. Thakor (with him Mr. S. S... 


Bokhale), for the Respondent. 
JUDGMENT. 


Shah, Ag. O. J.—[His Lordship, after- 


stating the facts of the case and disbeliev- 
ing that the occupancy rights were ac- 


quired by the deed of 1755, proceeded:] - 
The next point relates to the question as’ 

to how they were acquired. On this point `. 
it seems to me that the view taken by the .. 


learned Trial Judge is correct that under 
the circumstances the lands must be taken 
to have been acquired in any one of the 


ix 
se 


aa 


40 


ways in which such acquisition is possible. 
Tt must be remembered, as pointed out by 
the learned Judge, that the fact that some 
of the lands were entered as part of the 
viilage site later on was merely an accident, 
due to the survey in the nineties, when it 
was found that it was not being used for 
agricultural purposes. Though at this dis- 
tance of time. we may not know as to 
when and how these lands were acquired, 
it is clear that in any alienated village 
the inamdar or the saranjamdar has full 
tight of disposal with reference to holdings 
which are either relinquished or forfeited 
for any validreason. If the Survey Settle- 
‘ment has been extended to the alienated 
village, the holders of lands in the village 
would have the same rights and obligations 
as, occupants in a Khalsa village. Itis not 
suggested that the Survey Settlement was 
extended to the said village prior to the 
resumption. Ifit had heen, the khatedar 
would clearly have the rights of an occu- 
-pant under the Bombay Land Revenue 
Code as in a Khalsa village according to 
5. 217 of the Bombay Land Revenue Code. 
Whenever there is any relinquishment on 
any. ground, or. forfeiture of land for non- 
payment of the royal share of the revenue, 
the land would be at the disposal of the 
saranjamdar, and he may dispose of it by 
| giving the mirasi or the occupancy right 
to. any third person or by taking it up 
himself. It is also possible that the mirasi 
or occupancy right would be acquired for 
consideration. It is true that in the pre- 
sent case the plea of purchase set up is 


not established, and, as no plea of any. 


other purchase is put forward, that possi- 
-bility may be left out of account. Then 
itis possible that the line of any family 
may become extinct; and there being no 
heirs, the saranjamdar may take possession 
ofthe land. But in such a case his pos- 
session would clearly be wrongful. In that 
case the right would belong to the Crown 
as the ultimate heir of the deceased hesir- 
less person. Thatright forms no part of 
-the saranjam. Whether it bea saranjam 
village.or an inam village, the right in such 
a case would belong to the Crown and to the 
Crown only in the absence of any statutory 
provision tothe contrary. It is not suggested 
that there is any statutory provision on 
the point. A, saranjamdar who takes pos- 
session of any mirasi or. occupancy holding 
-in this manner would hold it wrongfully 
and. adversely to the Crown. As a possible 
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mode of acquisition, it must be recognized} 
but I do not think that that possibility can 
help us in the decision of this case, be- 
cause if the Crown claim to have acquired. 
a right to any of these lands on the 


“ground that the holders died without. 


leaving any heir, it must be alleged and: 
proved. See Gridari Lall Roy v. The 
Bengal Government (1) and Secretary of 


State for India v. Haibatrao Hari (2). 


Without any proof of that plea with refer- 
ence to any particular holding, the mere 
possibility of the lands being acquired. in 
that way by the saranjamdar could not 
help us in this case. I refer to this cir- 
cumstance because the learned Counsel - 
for the appellant has argued that it is | 
possible that the Crown is entitled to the 

mirasi or the occupancy right of these 
lands and that if that possibility is not 
excluded by the plaintiff definitely proving 
that the lands have been otherwise acquir- 
ed, they must be treated as acquired in 
that wrongful manner by the saranjamdar. 
Issue No. 2, no doubt, has been framed in 


-the terms in which these possibilities have 


been stated in the Commissioner's order 
and repeated inthe plaint. But the learned: 
Judge distinctly records his finding on 


that issue in the- sense indicated in his 


judgment. I accept the finding in the 
sense indicated by the learned Judge in. 
his judgment, subject to the reservation 
that really the occupation by the saranjam- 
dar of the lands in those cases where the. 
Crown. would be the ultimate heir would 
be wrongful, and that under the circum- 
stances the fact that Raghunathrao was, . 
found to be the khatedar in. 1884 and 1886 
must be attributed. more reasonably to a 
legal origin, and not toa wrongful act on, 
the part of the saranjamdar. Even if it 
be assumed that the saranjamdar would be 
entitled to the holding on the basis that 
the mirasi right becomes extinct, when 
the holder dies without heirs, and that 
there is no mirasi right left, it is clear 
that the land would be in the. same con- 
dition as any other-land which has been 
relinquished; and the result would be same 
so far as the saranjamdar’s right to dispose 
of it is concerned. In that view of the 
matter, the other possibilities left’ are that 


(1) 12 M. I. A. 448 at p. 454, 10 W. R. P.O. 81; 1B. 
L. R.P. O. 44; 2 Suth. P. O. J. 159; 2 Sar. P. C, J. 382; 
3 Mad. Jur. 386; 20 E. R. 408; L Ind. Dec. (x. s.) 28 


(P. C.) 
(2) 28 B. 276 at p. 283; 6 Bom. L. R. 43. 


[89 LO. 1985) ` 


the lands may have been acquired either in 
consequence of relinquishment on the part 
of the holders or in consequence of forfei- 
ture for non-payment of the royal share of 
the revenue or any other like cause. It 
may be mentioned in connection with this 
point that Ex. 137, which is a statement 
of the village officers recorded in September 
1894, mentions all the numbers in suit, and 
some more numbers as really having been 
in the occupation and khata of Annasaheb 
Vinchurkar. This statement was recorded 
after the death of Raghunathrao, and at 
the date of the statement these lands stood 
in the name of Shivdeorao, i. e., the adopt- 
ed son of Raghunathrao. The statement 
with reference to Nos. 92 and 99 does not 
concern us., With regard to one of the 
numbers in suit, viz., 201, itis stated that 
it formerly stood in the name of Dhondi 
valad Mahipati Avad, and as he did not 
pay its assessment, Annasaheb got the 
number transferred from his name to his 
own name about eight or nine years ago. 
With regard to all the other lands, it is 
stated that they stood in the name of 
Annasaheb for the last 25-30 years. The 
two village officers state that they do not 
know how the lands were acquired. Thus 
all that we know about these numbers is 
that-it cannot be ascertained on this evi- 
dence as to when and how they were 
acquired. But we know that they have 
been in the ‘possession of the plaintiff and 
his predecessor-in-title for several years as 
khatedars. 

[His Lordship after disposing of the plea 
of adverse possession and estoppel as not 
established against the defendant went 
on:| The only point that remains to be 
considered is the point involved in issue 
No. 6 in the lower Court. This point has 
formed the subject-matter of interesting 
arguments before us. It may be mentioned 
at the outset that in this case it is an 
admitted fact that the saranjam was a 
grant of the royal share of the revenue, 
and not of the soil. Ifit were a grant of 
the soil, the Government can resume the 
soil; andin that case the decision of their 
Lordships. of the Privy Council in Secretary 
of State for India v. Laxmi Bai (3) would 
clearly apply. It is urged, however, that 
even in a case where the grant is of the 


(3) 72 Ind. Cas. 898; 50 I. A. 49; 25 Bom. L, R. 527; 
(1923) A. I. R. (P. 0.) 65-17 L. W. 405; 44 M. L. J. 471; 
82 M. L. T. 111; 37 O. L.J. 464; 47 B. 327 at p. 330; 28 
G. W, N. 49 (BC). 
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royal share of the revenue, when the Gov- 
ernment resume the grant, they are entitled 
not only tothe royal share of the revenue 
but also to such occupancy rights as the 
saranjamdar may have acquired during the 
continuance of the grant for his own per- 
sonal benefit. That is the argument which, 
it is urged by Mr. Goyajee, was advanced 


‘by Sir George Lowndes before their Lord- 


ships of the Privy Councilin Secretary of 
State for India v. Laxmi Bai (3) and that 
is the argument which is now urged befere’ 
us. Itmay be mentioned that in that case 
the point decided was whether the saran- 
jam was a grant of the soil or of the royal 
share of the revenue on the facts of that 
case. It was decided that it was a grant 
of the soil, and on that basis the decision of 
this Court was overruled. A further ques- 
tion was raised in the arguments for the 
appellant in that case but it is difficult to 
say that the question which arises for otir 
decision in this case was considered and 
decided in that case. Mr. Coyajee has 
not urged that the point that we have to 
decide is covered by the judgment of their 
Lordships of the Privy Council, but has 
suggested thatthe point which the learned 


‘Counsel forthe respondent in that case 


was supposed to have given up, was exact- 
ly the point which he now urges before 
us, If-Ifelt sure that that was the point 
given up I should practically accept it aa 
decisive ofthe point. Butitis not at -all 
clear from the judgment that that was the 
point given up. The plaintiff in that case 
claimed in the alternative his right to hold 
the lands, whether the grant was of the 
royal share ofthe revenue or of the soil. 
Their Lordships quote this clause from the 
plaint and refer to ‘ raitava rights’ with 
regard to the occupation of lands which 
were unoccupied atthe date ofthe grant: 
Then it is stated that the latter claim, 
i.e., the claim with regardto the occupation 
of landsnot occupied at the grant, was 
abandoned. This would apparently refer 
to the claim made in the plaint that even if 
tt was a grant of the soil, the plaintiff would 
have aright to holdthe lands. That point 
appears to me- to have been given up. 
Looking to the arguments of the learned 
Counsel for the respondent as reported and 
to the judgment, I cannot say that it was 
considered and decided that even if it was 
a grantof the royal share ofthe revenue; 
the plaintiff could have no ‘raitava rights’ 
in thelands not occupied at the date of 
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the grant. The principal point argued and 
decided inthe case was whether the grant 
. was of the royal share of the revenue only 
. or of the soil. L read that judgment as 
. deciding that where there is a grant of the 
soil all the rights of the occupancy which 
have accrued with reference to lands unoc- 
cupied at the date of’ the grant during the 


‘continuance of the grant must go with’ 


the grant as part thereof when it is resum- 
ed. But E am unable to read that judg- 
ment as deciding that even though it be 
a, grant of the royal share of the revenue, 
any mirasi.or occupancy right howsoever 
acquired -by the saranjamdar over the 
land during the continuance of the grant 
must go with the grant when the grant is 
resumed. 

It is, therefore, necessary for us to çon- 
sider whether, when the Government re- 
sume agrant, which is a grant of the royal 


share of the revenue, they can acquire the” 


mirasi or the occuparcy right, which isa 
heritable and transferable right, in certain 
holdings, of which the saranjamdar has 
“become the khatedar during the continu- 
ance of the grant. I may mention that the 
lands in suit are not stated on either side 
to be unoccupied lands at the date of the 
‘ original grant, though it makes no differ- 
ence in the view accepted in this Court 
whether they were unoccupied or not. If 
in the case of unoccupied landsthe sar- 
` anjamdar or inamdar could acquire occu- 
pancy rights for his own benefit, a fortiori 
` he could retain those rights, if acquired 
from others who had similar occupancy 
rights atthe date of the grant. The view 
taken by the Court in this Presidency 
_ during the last fifty or sixty years has 
‘been that when the Government resume a 
grant of the royal share of the revenue, 
they can resume what they granted, name- 
ly, the royal share of the revenue and no- 
thing more. In the case of saranjam, it 
was so held in Ganpatrav Trimbak Patwar- 
dhan v. Ganesh Baji Bhat (4) by Sargent, 
C.J., and Mr. Justice Birdwood. A re- 
ference was made to the Government Re- 
solution of May 27th, 1854, in which the 
meaning of the word “ resumption ” was 
indicated. It is pointed out in that re- 
solution that any person in the oc- 
cupation of land will not. be disturbed in 
his possession so far as he pays the assess- 
ment according tothe Revenue Survey Settle- 
‘ment, or in districts which have not 
: z -(4) 10 B. 112; 5 Ind. Dec. (N. B.) 460, 
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been subject to the operations of a survey, 
according to the rights obtainable in 
the village in which the land is situated. 
According to this resolution it was held in 
Vishnu Trimbak v. Tatia (5) that when the 
Government resume the inam they can 
only resume the right to levy full assess- 
ment, and could not take possession of the 
land. After referring to the said resolution 
and thecase of Vishnu Trimbak v. Tatia 
(5), the learned Chief Justice observed as 
follows (page 116*):—“In the present case 
we are concerned with a saranjam, and 
not an inam; but no legislative enactment 
or Government Resolution has been cited in 
support of there being any difference bhe- 
tween the tenures as regards the effect of 
resumption by Government.” In that very 
judgment at page 117* of the report the 
observations of Mr. Justice Melvill in 
Ramchandra Mantri v. Venkatrao (6) that 
the “ saranjamdar may deal with all un- 
occupied lands asmay be best for the pur- 
poses of revenue, and may either cultivate 
them himself or through tenants ” are re- 
ferred to, and explained as meaning that 
the saranjamdar may acquire occupancy 
rights, which remain unatiected by the re- 
sumption of the saranjam except as to the 
assessment thenceforth payable to Govern- 
ment. This view was affirmed by Sargent, 
C.J., and Nanabhai Haridas, J., in Hari 
Sadashiv v, Shaik Ajmudin (7). 

There have been several cases with re- 
ference to inams in which the view as to 
the effect of resumption as indicated in 
the Government Resolution of 1854 has 
been followed, and in the two cases above 
cited it has been held that if the grant be 
of the royal share of the revenue only there 
is no difference between a saranjam grant 
and an inam grant as to the meaning of 
‘resumption’ Itis perfectly true that in 
the case of.a saranjam grant the saran- 
jamdar holds it for his life, and on his 
death the grant is liable to be resumed. 
That would not beso in thecase of au 
ordinary inam. But this distinction exist- 
ed much when the case of Ganpatrav 
Trimbak Patwardhan v. Ganesh Baji Bhat 
(4) was decided as it exists now and it 
could not have been ignored by the learned- 
as Judges who decided these cases. In fact 
the observations of Mr. Justice Melvill 


(5) 1 B. H. C. R. (A. ©. J.) 22. 
(6) 6 B. 598 at p. 608; 3 Ind. Dec. (x. 8.) 854, 
_{7) 11 B. 235 at p. 240; 6 Ind. Dec. (N. 8.) 154. 
* Pages of 10 B.—[Ed.] Kip 
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in Ramchandra Mantri v. Venkatrao (6), 
have been always understood in this Presi- 
dency as giving the inamdar or saranjam- 
mar aright to use the land to his best 
advantage including the right to create 
occupancy ar mirasi rights in his favour, 
as forming part of his private property 
subject to the payment of assessment or 
the royal share of the revenue. It is only 
during recent years that with. regard to 
saranjams .the correctness of this view 
has been questioned on behalf of the Gov- 
ernment. It was questioned in the case of 
Gururao Shirinivas v. Secretary of State 
for India (8) which went up in appeal to 
the Privy Council, and in which the 
decree of this Court has been set aside. 

In this Presidency there had been along 
course of decisions on two distinct points, 
first, that in the absence of any evidence to 
prove that the grant is of the soil, the pre- 
sumption is that the grant is of the royal 
share of the revenue, and secondly, that in 
the case ofa grant of the royal share of 
the revenue, it isopen to the grantee to 
make the best use of the grant for his own 
benefit that is to appropriate lands to his 
own use, subject to the payment of the 
royal share of the revenue, and to create 
rights of occupancy in his own favour, or 
in favour of third parties. Subject to the 
payment of the royal share of the revenue, 
all the rights in the land could be acquir- 


ed by him and would belong to him, if so. 


‘acquired ; and the resumption of the grant 
would mean the resumption of what the 
Government granted, t.e., the royal share 
of the revenue, and not any other right 
which the grantee during the continuance 
of the grant could acquire for himself and 
for the beneflt of his heirs. The decision 
in Secretary of State for India v. Laxmi 
‘Bai (3) and the other decisions of their 
Lordships of the Privy Council which have 
been referred toin that case, definitely 
overrule the view taken on the first point, 
relating to the presumption, as to the nature 
of. the grant subject to the observations 
on that point in the judgment, namely, 
that “it must be determined in each case 
upon the facts what was the quality of 
the original grant, although it may well be 
that it is ordinarily a grant of the royal 
revenue only ” (page 55*). As regards the 
second point, as 1 read that judgment, 


there is no decision of their Lordships of 
(8) 39 Ind. Cas. 65; 41 B. 408; 19 Bom. L, R. 117. 
“#*Page of 50 1, A.—[Ed.] j 
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the Privy Council; and, we are left with 
the course of decisions of this Court on that 
point exactly as it was when the. 
judgment in that case reported as Gururao 
Shrinivas v. Secretary of State for India 
(8) was pronounced. 

Apart from the decisions, it seems to 
me that on principle in the case of a 
grant ofthe royal share of the revenue, 
when the grant is resumed all that the 
Government can fairly claim and would 
be entitled to, would be the royal share 
of the revenue. Whether the grant is in 
the nature of saranjam or inam, the grantee 
would be entitled to all the incidental 
benefits of the grant, namely, the right to 
acquire the occupancy rights in lands either 
not ocoupied or held by others and for- 
feited on one ground or another or other- 
wise acquired from the holders. The mere 
fact thatthe saranjamdar isin a sense a 
life-tenant does not, in my opinion, alter 
the ordinary incidents of a grant by way 
of saranjam. The determination of the 
exact rights of a saranjamdar appears to 
me to be more aquestion of the connot~ 
ations ofa saranjam grant than of applying 
the analogy of a life-estate, subject to 
all the limitations to which an ordinary 
life-tenant could use such estate. 

The course of decisions in this Presidency 
has been in favour of the view which T 
have already indicated and in theabsence 
of any definite decision on the point to the 
contrary, it seems to me that that view 
should be followed in this case. I may 
mention that in Balvant Ramchandra v, 
Secretary of State for India (9) decided by 
Sir Lawrence Jenkins, CO. J., and Batchelor, 
J. it is pointed out (page 437*) that “since 
Melvill, J's judgment in 1882 the law in 
this Presidency has always been that a 
grantee of the revenue is entitled to maka 
such profit as he can out of unoccupied 
lands” and a reference is made to the 
cases of Ganpatrav Trimbak Patwardhan v, 
Ganesh Baji Bhat (4), and Rajya v. Balm 
krishna Gangadhar (10). 

I refer to these observations to indicate 
how for a long time in this Presidency this 
has been the accepted view with regard 
to inams and saranjams. In 1854, when 
Government issued their Resolution under 
Act XI of 1852, the inquiries under that 
Act were not confined to inams only, but 

(9) 32 B. 432; 10 Bom. L. R. 531. | 

(10) 29 B, 415 at p. 420; 7 Bom, .L. R. 439. 

*Page of 32 B, - [Ed] 
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‘related to other grants also. 
to the Act shows that the inquiries under 
the Act were contémplated with reference 
to claims against Government on account 
of inams and other estates wholly or 
partially exempt from payment of land 
reveriue; and the provision for making rules 
‘relating to saranjams is to be found in 
that Act in cl. 10 of Sch. B to that Act. 

It has been urged on behalf of the ap- 
pellant that the provisions of s. 90 of the 
Indian Trusts Act should apply to this 
‘ease. Under that section where a 
ttenant for life, by availing himself of his 
‘position as such, gains an advantage in 
‘derogation ofthe rights of other persons 
‘interested in the property, he must hold, 
for. the benefit of all persons so 
‘interested, the advantage so gained, 
It ‘is no doubt true, as I have already 
‘stated, that ‘a saranjamdar is ina sense 
‘a ‘tenant for life. Butduring thecontinu- 
anco of the grant he occupies no fiduciary 
position with reference to the grantor or any 
‘other ‘person and it seems to me to be 
‘perfectly consistent with his life-estate to 
hold thatthe saranjam grant gives him 
tthe right to make the best possible use 
‘of fhelands in the village or of the occu- 
pancies that may come to be dealt with by 
thim for his own personal benefit. His 
jposition isnot exactly the position of that 
.ofa‘tenant for life. But even if it be, ‘it 
Sseems ‘to me. when he so uses the land 
‘for his own benefit, or acquires the occu- 
‘pancy and mirasi rightsin the land for 
ihis own benefit, he does not act in deroga- 
‘tion of the rights of other persons interest- 


yed.in.the property. The person interested. 


Yn the saranjam is the Government and 
the ‘right of the Governmentis limited to 
the royal share of the revenue. If we 
take the-successors to whom the saranjam 
may be re-granted as persons interested, 


iit does not derogate from their rights, 


“which are limited to the royal share of 
ievenue. The acquisition of such personal 
rights of occupancy does not appear to be 
tin: derogation of the rights of others, 
The right of the saranjamdar as such 
tis limited to the royal share of the 
irevenue, subject to the existing occu- 
tpancies in the village and it cannot be 
‘said that the saranjamdar acts in deroga- 
ttidn ‘of the-rights of others by acquiring 
occupancy .or mirasi rights for himself. 
In this view of the: matter the English deci- 
‘pions which give effect to the “principle 
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underlying s. 90 of the Indian Trusts Act 
as regards tenants for life acquiring cer- 
tain interests during their tenaucy do not 
appear to me to apply to a saranjam grant. 

The learned Counsel for the appellant 
has also relied upon the analogy of s. 108 
of the Transfer of Property Act so far as 
it relates to the rights and liabilities of 
a lessee. As regards this argument also, 
it seems to me that the real difficulty in 
the way of accepting it is that theanalogy 
does notappear to me to be correct. A 
saranjam, grant carries with it certain inci- 
dental benefits to the grantee personally 
which an ordinary lease or a tenancy for life 
would not give. 

It is necessary to add a word with refer- 


ence to the rules made with regard 
to saranjams by the Government in 
1898. This particular saranjam was 


resumed in 1892, after the death of Raghu- 
nathrao in 1889, and there were no rules 
then. But the rules as framed in 1898 do 
not in effect state anything more than what 
were ordinarily known to be the custom- 
ary incidents of a saranjam grant. There 
is nothing in the rules which is inconsist- 
ent with the view that in the case of a 
saranjam grant ofthe royal share of the 
revenue only, the .resumption could not 
mean anything more than the righf to 
take the royal share of the revenue. Though 
the learned Trial Judge decided this case 
at a time when he was not only entitled but 
bound to follow the decision in Gururao ` 
Shriniwa's case (8) which has now been 
reversed, even now it seems to me that the 
only course that we can adoptisto follow 
the course of decisions of this Court on this 
point quite apart from the view taken 
by this Courtin Gururao Shrinivas v, Secre- 
tary of State for India (8). 

The result, therefore, is-that the defend- 
ant’s appeal must fail. 

Then there is the appeal of the plaintiff. 
In support of the appeal it is urged that 
the. lower Court is wrong in limiting her 
rights to one-third share in the lands. On 
this point the learned Judge has been 
influenced by the evidence of the only 
witness, who was examined in the case, 
V.G. Deshpande. He held a general power- 
of-attorney from Shivdevrao, and knew the 
facts relating to these lands. The learned 
Judge has relied upon his statement that 
“Vithal Keshav has a share in the first 
five lands in the suit, He has a sixth 
share. There are also other sharers. The 


ROL. O. 1928) 


plaintiff's share is one-third in lands A—E. 
But no one has a share in the rest of the 
land. That is so under some relinquish- 
ment ina partition.” He has also stated 
in his evidence that “the plaintiff has the 
right of possession and enjoyment, of fields 
A—E though other persons have shares in 
the income.” Upon this evidence the 
learned Judge has come to the conclusion 
that the descendants of the other two bro- 
thers of Raghunathrao are entitled to 
shares in this land. There was no issue 
on this point. There was no suggestion in 
the written statement that the plaintiff's 
interest in the lands was limited in that 
sense, and the other persons are not parties 
to the present litigation. It seems to me 
that the objection as to the defect of 
parties, which would arise necessarily if 
the learned Judge’s view were correct, 
could have been, and should have been, 
taken by the defendant if this point was 
to be made, at an early stage of the suit. 
In fact it was not taken and under O. I, 
r. 13 it must be taken to have been waived, 
The plaintiff was in possession at the date 
of the order in question, under which she 
was dispossessed of some lands and full 
assessment was levied in connection with 
the other lands. If that order is not 
right, then it seems to me that the plaintiff 
is entitled to a decree for possession of 
the lands which have been taken from her 
possession and for a return of the rent 
which has been levied from her in excess 
of the assessment payable in respect of 
the lands which are still in her possession. 
At the same time it is desirable to make 
it clear that the decree in favour of the 
plaintiff must be without prejudice to the 
Hee if any, of the co-owners in these 
ands, 


I would accordingly dismiss Appeal No. 
245 of 1920 and allow Appeal No. 281 of 
1920, and vary the decree under appeal by 
deleting all references to one-third share 
of the plaintiff in the lands, and direct- 
ing that all reliefs granted to the plaintiff 
should operate fully in favour of the plaint- 
iff without the limitation as to one-third 
share. This variation to be without pre- 
judice tothe rights, ifany, of other co- 
owners in the lands in suit. The defendant 
to pay the costs of the plaintiff throughout 
including the costs of the translations. 


Fawcett, J.—[His Lordship endorsing 
the view expressed by Shah, Ag. O, J., that 
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the rights were not acquired by purchase 
went on:] As to how the suit lands came to 
be shown in the khata of the deceased 
saranjamdar or of the original plaintiff, 
Lagree with the view taken by the learned 
District Judge that all these survey num- 
bers came to be put in the name of the 
saranjamdar or the plaintiff either on 
account of the line of khatedars, who were 
previous tenants, becoming extinct, or a 
tenant relinquishing his holding or his 
losing it by sequestration for non-payment 
of land revenue. Exhibit 137 is, in my 
opinion, important and reliable evidence to 
this effect. Survey No. 201 is there stated 
to have been acquired by forfeiture in 
about 1885, and the probabilities are that 
the landsin suit were similarly acquired: 
cf. the reference to Survey Nos. 92 and 99 
in Exhibit 1387. I also agree with Mr. 
Coyajee that issue No. 2 is properly drawn 
on the pleadings. Paragraph 3 of the plaint 
puts up the alternative case that the land 
must have gone into the possession of the 
plaintiff's ancestors by reason of the extinc- 
tion of the khatedar’s family or by reason 
of its resumption for arrears of assessment, 
and para. 4 of the written statement simi- 
larily refers to the saranjamdar's right to 
hold lands that had passed into the posses- 
sion and enjoyment of the family by the 
death of the khatedar without leaving any 
heir or by forfeiture. In my opinion, 
therefore, the issue was properly based 
on these two methods of possible 
acquisition, But acquisition through the 
lands being relinquished by a tenant 
may, in my opinion, be held to be covered 
by this particular issue, as the acquisition 
of lands in this way is on a similar footing 
to acquisition by extinction or forfeiture. 
My learned brother isof opinion that the 
case of lands hecoming vacant owing to 
the extinction of the line of any family that 
previously held it as mirasdars is on a 
different footing to the case of lands acquir- 
ed by relinquishment or forfeiture, and 
that in such acase the lands would escheat 
to the Crown and the possession of the 
saranjamdar, if he took the lands, would 
be wrongful. I do not myself think it 
necessary to decide this point in the present 
case, and I feel some doubt whether it 
would not be more correct to say that, as 
the occupancy of the land would be only a 
limited interest, if would not escheat to 
the Crown, but revert to the grantor of 
the occupancy, i.e, the saranjamdar, of, 
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Tulsht Ram Sahu v. Gur Dayal Singh (11). 
In any case it seems to me that there would 
be good ground for the contention that the 
Crown in such a case recognized the right 
of the saranjumdar to dispose of the vacant 
lands in the same way as any other vacant 
land that might be in the village, just 
as in an unalienated village the Collector 
has power to .dispose of the occupancy in 
such a case under s. 72 of the Bombay Land 
Revenue Code. 

Issue No. 2 covers not only the question 
whether the plaintiff proves that his 
ancestors so acquired the land, but whether 
they “became owners” thereof, 

The only remaining point is the one, 
which in the lower Court led to issue 
No. 2 being answered in the affirmative and 
issue No. 6 in the negative, and which has 
been the main one argued before us. I 
shall first deal with this as if it were res 
integra, and give my opinion on the merits 
of the dispute untrammelled by any 
authority of this Court. The question is 
as tothe excess profits over and above the 
assessment, which are obtained from these 
particular lands. This is the market rent 
which the Commissioner in his order Ex, 
5 directed the Collector to ascertain 
and recover from the plaintiff, or from the 
occupants, who had been put in possession 
by the plaintiff or his predecessor, the last 
saranjamdar. In the case of the first five 
survey numbers (A) to (E) of the plaint the 
average yearly income obtained by the 
plaintiff before the resumption is stated by 
the witness Ex. 176 to have been Rs. 1,200, 
and in the case of the numbers shown 
as (H) to (K), which are still in plaintiff's 
possession, Government are said to have 
been exacting Rs. 112-6-0 more than they 
used todo, Some of the documents on 
record contain statements that part of the 
first five numbers, viz., 2, 118, 119, 120 and 
121 hadin fact been actually sold by the 
last savanjamdar to third parties for build- 
ing houses, and other portions were leased 
on rent for the same purpose: see Exs. 138, 
152, 153 and 154, The saranjamdar in 
fact obtained increased profits from these 
lands in the same way asa Collector ob- 
tains them where land assessed as agricul- 


tural land is subsequently diverted to non-- 


agrictultural purposes under ss. 48, 65 and 
66 of the Bombay Land Revenue Code. 
It also appears that a part of the remain- 

(11) 7 Ind. Oas. 231; 33 A. 111 atp. 116; TA L.J. 
J011 (F. By). 
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ing five numbers, which were not included 
in the village site, is used for non agricul- 
tural purposes: see Exs. 188 and 143. The 
disposal of these particular lands in this 
way, viz, upon the original occupancies 
being relinquished or extinguished putting 
them in his own name and subsequently 
selling or leasing them for building or 
other non-agricultural purposes, is a dis- 
posal, which, in my opinion, is solely due 
to the saranjamdar availing himself of 
his powersas saranjamdar which include 
not only a power to take the assessment but 
also a power of management in regard “to 
the village lands, enabling him to put 
unoccupied lands to the best possible use. 
The ‘question is whether the advantage so 
obtained is one thatis part of the saran- 
jam estate, which can be resumed by Go- 
vernment, or whether the saranjamdar by 
his action in entering the lands in his own 
khata acquires a private right to the occu- 
pancies, which cannot be resumed: by Go- 
vernment, and which descends to his own 
heirs, although they may not succeed to 
the saranjam grant, In my opinion, the 
answer to this question is that, the occu- 
pancies having been obtained by him qua 
saranjamdar, and not in the exercise of 
any private mode of acquisition such as a 
purchase from the original occupant, the 
occupancies must be treated as part ofthe 
saranjam estate and liable to resumption 
by Government. The case in fact seems 
to me to be practically on the same foot- 
ing as if the saranjamda7 had alienated 
a part of the saranjam estate by giving a 
permanent lease of these particular lands 
to athird party. It is, I think, indisput- 
able that a sale of part of the saranjam estate 
by a saranjamdar is invalid as against 
his successor or Government as the rever- 
sioner: see Gulabdas Jugjivandas v. 
Collector of Surat (12) and it seems tu me 
quite clear that where the saranjamdar 
instead of selling the lands gives a per- 
manént lease of them, by which his heirs 
get an increased revenue, the case is on 
the same footing as a sale: compare 
Madhavrao Waman Saundalgekar Desh- 
pande v. Raghunath Venkatesh Deshpande 
(13). I may also refer to Nainapillai Mara- 


(12) 3B. 186; 6 I. A. 54; 3 Sar. P. ©. J. 889; 2 Ind, 
Dec. (x. 8.) 125 (P. C.) 

(13) 74 Ind. Cas. 362; 47 B. 798 at p. 801: 25 Bom. L. 
R. 1005; (1923) M. W. N. 689; (1923) A.I. R. (P. C.) 
205; 33 M. L. T. 389; 28 C. W. N. 857; 50I. A. 255; 20 
L. W, 248 (P. O) 
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kayar v. Ramanathan Chettiar (14), where 
(in dealing with the case of a temple) 
their Lordships say (page 352*) that “except 
in a case of asuch unavoidable necessity” 
(i.e. a necessity justifying an alienation) 
“the shebait, the managers or the trustees 
of a temple, or the mahant of a mutt have 
no, power to sell or mortgage the endowed 
property in their custody, and obviously 
they have no right toimpair the endow- 
ed property by creating or granting in 
favour of any one rights of permanent 
occupancy in the endowed lands.” This 
principle seems to me to apply equally 
in the present case. I agree on this point 
entirely with the view taken by the learn- 
ed District Judge, E. H. Leggatt, in the 
hebil saranjam case and cannot express 
it better than he has at page 32 of the 
paper-book in the Privy Council Appeal 
No. 169 of 1918, viz., that “in the case ofa 
saranjam grant of land revenue the lands in 
the occupation of the grantee qua saranjam- 
dar are resumable with the saranjam, though, 
of course, he may have possession of the 
land by purchase of oceupancy rights from 
occupants at the time of the grant, in which 
case he would be in possession qua occup- 
ant and not qua saranjamdar, or possibly 
in some other way he may have acquired 
a right to continue in possession.” J agree 
also with his view that in the case of a 
saranjam grant of land revenue, the 
grant of land revenue is coupled with 
the right to make the best possible use of 
unoccupied land, and presumably the whole 
of this can be resumed (page 31 of the 
paper-book), The first part of this proposi- 
tion is also adopted by the District Judge 
in thiscase, when he saysin dealing with 
the sixth issue “it is not disputed that what 
the grant amounts to is that of the royal 
share of the revenue. Butthe grant also 
connotes certain powers of management.” 
He then goes on to illustrate what is meant 
by these powers of management. It is 
quite clear that, apart from his position as 
saranjamdar, he would not .be able to 
exercise these powers of disposal of lands 
on forfeiture, extinction of line or relin- 
quishment, and as I have already mention- 
ed, these are powers which are ordinarily 
reserved to a Collector under ss. 57,72 and 


(14) 82 Ind. Cas. 226; 47 M. 337 at p. 352; (1924) A. 1. 
R. (P. 0) 65; 19 L. W. 259; 22 A. L. J. 130; 34 M. L. 
T. 10; (1924) M. W. N. 293; 46 M, L. J. 546; 100. & A. 
L. R. 464; 28 O. W. N. 809 (P. C.). 
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37 read with s. 74 of the Bombay Land 
Revenue Code. Section 111 impliedly re- 
cognizes the exercise of such powers of 
management by an inamdar of an inam 
village and the Courts have long ago recog-— 
nized this power: see Ramchandra Mantri 
v. Venkatrao (6). Then itis important to bear 
in mind that a saranjam is a life-estate 
and does not necessarily descend to the 
eldest lineal male heir : see saranjam rules 
2 and 5. As laid down by the Privy 
Council in Sheikh Sultan Sani v. Sheikh 
Ajmodin (15) the question to whom a 
saranjam or jaghir shall be granted upon 
the death of its holder is one which be- 
longs exclusivelyto Government to be deter- 
mined upon political considerations. 

It follows that the saranjamdar is a 
‘qualified owner’ and I adopt the conten- 
tion of Sir George Lowndes in Secretary ` 
of State for India v. Laxmi Bai (3) that 
s. 90 of the Indian Trusts Act, 1882, applies. 
A saranjamdar, by availing himself of his 
powers of management as saranjamdar, can- 
not, in my opinion, gain for himself and his 
heirs an advantage in derogation of therights 
of Government and his successors to whom 
Government may see fit to re-grant the sar- 
anjam, and who are “other persons interest- 
ed in such property” within the meaning of 
s. 90. Even if the indeterminate successors 
cannot be considered, Government clearly 
have a reversionary interest which repre- 
sents also the interests of future successors 
to the saranjam estate and which cannot be 
ignored: compare Madhavrao Waman Saun- 
dalgekar v. Raghunath Venkatesh Deshpande 
(13) as to the corresponding interest and 
rights of the Crown in service watan lands. | 

This principle merely follows the English 
Law that a person holding a fiduciary posi- 
tion in relation to property cannot deal 
with the property for his own benefit, ds to 
which reference may be made to Halsbury's 
Laws of England, Vol. XXVIII, page 48; 
Art. 93 and to Lewin’s ‘Trusts’, 12th Edi- 
tion, page 204. That principle covers the 
case of ‘tenants for life’ in relation ‘to- 
wards those in remainder” cf. In re Biss, 
Biss v. Biss (16) per Collins, M. R. It seems 
to me that such a constructive trust clearly 
operates in the presentcase. The increas- 
ed benefit gained by Sirdar Raghunathrao 
and subsequently. by the plaintiff Shiv- 


(15) 17 B. 431 at p. 456; 201. A. 50; 6 Sar, P.O. Ji 
= pt Na, Ind. Dee. (N. s.) 281-(P. O).: 
40 at p. 56; 72 L. J, Ch, 473; 51 
R. 504; 88 L, T, 403. ae 
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deorao was obtained by Raghunathrao 
having availed himself of his position as 
saranjumdar and thus getting the occup- 
ancies for himself without any payment 
to the previous occupants, and the result- 
ing revenues should be held for the bene- 
fit of the saranjam estate under s. 90 of the 
Indian Trusts Act, l 

It is urged that, if saranjamdar A could 
give a forfeited or relinquished occupancy 
to B or C, why should he not give it to 
himself. But this, in my opinion, overlooks 
the fact that when A gives it to Bor 
the latter is subject to various liabilities 
fover andabove the mere payment of as- 
sessment), of which the saranjamdor can 
take advantage in exercise of his powers 
of management. For instance if B or C 
uses the land for non-agricultural purposes, 
the saranjamdar can levy an increased 
rental on the analogy of ss. 65 and 66 
of the Bombay Land Revenue Code. (Such 
increased assessment was in fact levied by 
the saranjamdar Raghunathrao: cf. Exs. 121 
and 152). Ifthis happens in the time of the 
successor of A, who gave the occupancy to 
B orC, such successor would benefit by it, 
whereas if A gives the occupancy to him- 
self and the landis, therefore, treated as 
private property, A's heir D will get all 
the future benefit instead of A’s successor 
as saranjamdar, if the latter is not his heir. 
What happens in such a case is this that 
the savanjamdar, instead of having a 
mirasdar or permanent tenant as the occup- 
ant, obtains the holding for himself and 
can then deal with land as his sheri or 
private land: see Rajya v. Balkrishna 
Gangadhar (10). He thereby gets a decided 
advantage; for, instead of only getting the 
assessment or customary rent, which can- 
not be enhanced except within strict 
limits, heis able to get the market rent 
aud in favourable conditions .a rack-rent. 
In: an ordinary case, where inamdar’s heir 
is necessarily his successor as inamdar 
no question of trust arises. But whereas 
in the case of a saranjam estate the 
successor may not be the saranjamdar's heir 
or (as in this case) Government resumes 
the saranjam and there is no successor 
at all, the principle of s. 90 of the Indian 
Trusts Act comes into play. The advant- 
age gained must be held for the benefit 


of the saranjamdars’ successors, or Govern-. 


ment as the ultimate reversioner. The fact 
that the latter may still have left to them 
the benefit of the ordinary assessment is 
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immaterial, cf. James v, Dean (17) which 
is summarized as followsin Lewin's Trusts, 
12th Edition, para. 4, at page 203 —“Even 
where a testator was possessed of lease- 
holds, and devised all his interest therein 
to aAfor life, remainder to B, and the lease 
having expired in the testator’s life time 
he was at his death amere yearly tenant, 
it was held that A, having renewed the 
lease must hold it upon the limitations 
of the Will for the yearly tenancy was an 
interest capable of transmission by devise; 
and the tenant for life could not, by act- 
ing on the good-will that accompanied 
the possession, get the exclusive benefit of 
a more durable term.” In that particular 
case A’s successors would still have got 
the yearly tenancy, but that did not pre- 
vent their being entitled to the more 
durable term, which had been obtained by 
A. To say that the saranjamdar “occupies 
no fiduciary position” towards Government 
or any other person seems to me, with due 
respect, to beg the question. For the grant, 
in my view and that of Mr. Leggatt in 
the Hebli case, is a grant of land revenue 
coupled with a power of management, 
enabling him to make the best possible’ ` 
use of unoccupied land. Thereis, in my 
opinion, an implied or resulting trust that 
such powers shall not be exercised in a 
way that will benefit the saranjamdar's heirs 
at the expense of future reversioners other 
than the saranjamdar's own heirs: and to 
that extent I say he “occupies a fiduciary 
position” towards his successors and Govern- 
ment. - Also I think a successor is entitled 
to receive not only the assessment, which 
is the main part of the saranjam estate, 
but also the benefit of the increased profits 
obtainable fromthe power of management, 
which is part of the saranjam grant. I say, 
therefore, that, in appropriatii:g such profits 
for himself and his heirs, a saranjamdar acts 
“in derogation of the rights of the other 
persons interested in the property” within 
the meaning of s. 90 of the Indian Trusts 
Act. Consequently I do not agree with 
the view of my learned brother that the 
power of resumption covers nothing more 
than the resumption of the right to take 
the royal share of the revenue. And even 
assuming that the grant is limited toa 
grant of the royal share of the revenue, I 
do not see why this should not cover any 


‘increase which, if the village was not 


(17) (1805) 11 Ves, £83; 8 R, R. 178: 32 E, R. 1185, 
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alienated, the State could legitimately claim 
owing to agricultural lands being divert- 
ed to non-agricultural purposes as in the 
case ofthe lands that have been included 
in the village site of Manmad. Section 134 
of the Bombay Land Revenue Code illus- 
trates this right. 

I-would add that, with due deference I 
demur to the view taken in Sakharam 
: Gopal v. Trimbakrao Ramchandra Mantri 
(18) that the saranjamdar” takes “an 
absolute interest in the subject-matter of 
the grant.“ This view is based on Dosibat 
v; Ishvardas Jagjivandas (19) which was 
a case of a jaghir held on quite different 
terms to asaranjam of the kind now in 
question, which is only a life-estate. It 
seems to me to be a contradiction in 
terms to speak of the.saranjamdar as an 
absolute owner in those circumstances. 
Nor do I agree wih the view taken at 
page 704* of the same casethat a resump- 
tion under the rules is- only ‘formal.’ It 
may be very real, as is shown by this case, 
In face of r. 2 of the saranjam rules, 
“how. can it be said that the eldest lineal 
male representative is “entitled to succeed” 
as was said by Scott, C. J., in Madhavrao 
Hartharrao v. Anusuyabat (20). The rule 
distinctly says the contrary. Apart, therefore, 
from authority to the contrary, I would 
say that in view of this constructive trust 
issue No. (2) in the lower Court should be 
answered in the negative and issue No. (6) 
in the affirmative. 

On the other hand I admit thatthe view 
taken above is opposed to contrary rulings 
by this Court, especially Ganpatrav Trimbak 
Patwardhan v. Ganesh Baji Bhat (4) and 
Gururao Shrinivas v. Secretary of State 
for India (8) which are both cases relating 
to saranjams. The decision of the Privy 
Council on appeal from the last named 
case in Secretary of State for India v. 
Laxmi Bai (8) has not, I think, defi- 
nitely overruled the view taken by this 
Court in Gururao’s case (8) (at page 433*) to 
the effect that, where the saranjam grant 
isa grant of the royal share of. the land 
revenue, the Government cannot resume 


a8) 61 Ind. Cas. 40; 45 B. 694 at p. 703; 23 Bom. L. 
R. 3 
(is) "15 B. 222: 181. A. 22; 15 Ind. Jur, 1546 281; 6 - 


Sar. P. C. J. 10; 8 ind. Dae. ‘x. s.) 150 (P. CO). 
oleae 36 Ind. Cas. 505; 40 B. 606 at p. 611; 18 Bom. L. 
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anything but that royal share, and that 
the right to, the occupation of the land 
subject to the payment of the assessment 
can and does survive the resumption of 
the saranjan. 

I do not agree with the view of my 
learned brother that the point referred to- 
in the judgment of the Privy Council in 
Secretary of State for India v. Laxmi - 
Bai (3) ashaving been “abandoned” before 
them apparently refers to the claim made 
in the plaint in that case that, even if it 
was a grant of the soil the plaintiff would. 
have a right to hold lands. The phrase 
“raitava rights” in the passage quoted by 
their Lordships from the plaint in that case 
occurs in direct conjunction with the con- 
tention that “saranjam grantisa grant of 
the revenue only” and when the Privy 
Council speak of a “claim of this kind”, they 
presumably refer to the claim made on 
that basis. Itappears in fact that such a 
claim was asserted only on that basis both 
in the District Court and in the High Court. 
Thus in the District Judge’s judgment at 
page 28 of the Privy Conncil record, line 
20, it is said: “It is practically conceded 
that the grant in this case was of land 
revenue and not of the soil,” and his findings 
at page 35, lines 36 to 41, 'and at page 40, 
para, 29, are on this basis. In the High 
Court thecontention was put forward on 
the same basis (see the Privy Council 
record, page 90, line 34 et seg.) and the dis- 
cussion of it proceeded only on that basis 
(cf. page 95, lines 40 to 45, and page 97, 
lines 13to 17, and lines 39 to 52),° When 
the Privy Council say “this latter claim 
has now been abandoned” they surely can 
only mean the claim made on that basis. 
This is corroborated by the report of the 
arguments for the respondent before the 
Privy Council as reported as Secretary of 
State for India v. Laxmi Bai (3). This con- 
tains the argument: “If the grant was 
merely of the revenue the zplaintiff has 
the right -to possession, although the 
Government can reassess.” Sir George 
Lowndes met this by pointing out that the 


` District Judge. had found that there was 


no right of occupancy (i. e., presumably the 
finding on the ninth issue), and he added 
that in the High Court it was not contended 
that that finding was wrong. I think this 
latter statement is erroneous, for clearly the 
High Court found that, on the basis of. the 
saranjam grant being a grant of the 
royal share of the revenue, the plaint- 
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ifs had a valid tight to the occu- 
pancy, which could not be disturbed 
by Government. But this view may not 
have occurred to the learned Counsel for the 
respondent, and it may have been on this 
account that the claim under consideration 
was .abandoned by him. In any case an 
abandonment by Counsel of this particular 
contention carnot, in my opinion, be taken 
as conclusive in the present case, or as 
adequate basis for holding that the Privy 
Council hare decided against the view taken 
in Gurivrao’s case (8) which I have already 
mentioned. 
Therefore, merely on this ground that 
I am bound by previous. decision of 
this Court, though I differ from these 
decisions on the merits so far as they 
affect the present case, I agree to the 
findings on issues Nos, 2 and 6 arrived 
at by my léarned brother and in the 
decree that’ he proposes to make, based on 
these findings. Otherwise I should have 
dismissed the plaintiff's suit with costs 
throughout. no 
J also concur in allowing Appeal No. 281 
‘of the plaintiff as regards the form of the 
decree. I think the principle followed in 
Gangaram v. Bapusaheb (21) applies to 
this case, and that the plaintiff should 
get, possession of the suit lands, if she 
succeeds .in the suit, subject to any 
rights of co-sharers therein. The case 
is one where the plaintiff as the principal 
co-sharer can, I think, legitimately sue 
alone to eject an alleged trespasser: cf. 
Ahmad Sahib Shutari v, The Magnesite 
Syndicate, Ltd. (22). No doubt the defendant 
might have objected to the other co-sharers 
.not being joined as parties to the suit, cf. 
Balkrishna Moreshwar Kunte v. The Munici- 
pality of Mahad (23) but no such objection 
- was taken (although the Court appear to have 
suggested their joinder), and it must accord- 
-ingly, under O. I, r. 13; of the C. P.O, 
be deemed to be waived. 
K. S.D. Decree varied. 
(21) 84 Ind. Oas. 508; 24 Bom. L. R. 826; 46 B. 1022; 
(1922) A. L R. B.) 354. 
(22) 29 Ind. Cas. 60; 39.M. 501; 2 L. W. 460; 17 M. 


I. T. 387; 28 M. L. J. 598. 
(23) 10 B. 32; 5 Ind. Dec. (N. s.) 404. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT.: 
First CIVIL APPEAL No. 9 or 1924. 
April 20, 1925 : 
Present:—Mr. Dalal, J.C. : 
Babu JANG BAHADUR SINGH— 
PLAINTIFF—APPELLANT ` 
í VETSUS É i 
Babu TEJ BAHADUR SINGH AND OTHERS 
—DEFENDANTS— RESPONDENTS. . 

Hindu Law-—Joint family—Partition—Separation 
of one member —Jointness of other members—Conduct 
of parties. 

Amember ofa joint Hindu family can separate 
himself from the other members of the’ family and the 
remaining co-parceners without any special-agreement 
among themselves may continue to be co-parceners - 


. and to enjoy the properties asmembers of a joint 


family. [p. 551, col. 1.] 

In such a case the fact that the remaining members 
continued to be joint may, if disputed, be inferred 
from the way in which the family business was carried 
on after the previous co-parceners had separated from 
them. {p 551, %01. 2] - 3 | 

Balabux Ladhuram v. Rukhmabai, 301. A. 180; 30 
C. 725; 7 C. W. N. 642; 5 Bom. L. R. 469; 8 Sar. P. ©. 
J. 470 (P. ©.) and Palani Ammal v. Muthuvenkata- 
chala Moniagar, 87 Ind. Cas. 333; 48. M. L. J. 83; (1925) 
A. I. R. (P. C.) 49; 6 P..L. T. 133; 21 L. W. 4939; (1925) 
M. W. N. 330; 3 Pat. L. R. 126; 27 Bom. L. R. 785; 29 
C. W. N. 846; 23 A. L. J. 746 (P. C.), referred to. 


Appeal against the judgment and decree 
of the Subordinate Judge, Rai Bareli, dated 
the 29th September 1923. 

Mr. G. N. Misra, for the Appellant. 

Mr. Niamat Ullah, for the Réspondents, 

JUDGMENT.—The following pedigree 
will disclose the relationship between the. 
parties:— 


ai SINGH 








f ) 
Bishnath Kashi Bux Sheodat Singh 
Singh | Singh, died 1885 
died 1872 died 1852 = f | 
| widow Sardha Bux Singh 
Bhagwant Sheo Sahay - died Ist June ` 
Singh’ _* 1908= 
died 1887 = widow Musammat 
widow ` Dhiraj Kuar 
Musammat 
indarpal Kuar a y 
died 5th May ' Chandarpal= > Tej Bahadur 
.1920., widow Musam- . and 
mat Chabraj two others sons 
Kuar. " defendants. 
ae : ana 
. Lal Bahadur Jang Bahadur, Sheoratan Singh 
Singh plaintiff. ` died. 


= widow Musammat 
Jagraj Kuar 


Girja Bux. ` 
On the death of Musammat Indarpal Kuar 
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the plaintiff Jang Bahadur sued for posses- 
sion of the property of her husband Bhag- 
want Singh on the ground of his being the 
nearest surviving reversioner. The pro- 
perty is at present in possession of the de- 
fendant Tej Bahadur and his two brothers. 
The defence was that Bhagwant Singh was 
amember of a joint Hindu family, with 
Sardha Bux Singh father of the defendant 
and that, therefore, Musammat - Indarpal 
Kuar had no rights in the property, that 
onthe death of Bhagwant Singh Sardha 
Bux Singh succeeded to the property by 
right of survivorship and that on the: death 
of Sardha Bux Singh the defendants be- 
came owners. The learned Subordinate 
Judge of Rae Bareli accepted the defence 
and dismissed the suit This is a first 
appeal and on facts I have come toa con- 
trary conclusion. 

It was admitted that there was a parti- 
tion in 1868. The case of the plaintiff was 
that all the three brothers Bishnath Singh, 
Kashi Bux Singh and Sheodat Singh, sons 
of Prithipal Singh, separated, while the case 
` of the defence was that Kashi Bux Singh 
separated and Bishnath Singh and Sheodat 
Singh. remained joint. The learned Judge 
of the lower Court relied upon an allotment 
paper (Ex. B-2) of 20th May 1868 prepared 
by certain arbitrators who were appointed 
to make a division. It is stated therein 
that the paper was the lot of Bishunath 
Singh, that Sheodat Singh and Bishnath 
Singh desired to remain joint, that 24 share 
of Domapur was, therefore, allotted to Bish- 
nath Singh and that the share of house- 
hold property belonging to Kashi Bux 
Singh was given to him. It was argued 
from this on behalf of the defence that 
Bishnath Singh and Sheodat Singh remain- 
ed members of a joint Hindu family. 
Hazari Lal patwart who wrote out this 
paper has also given evidence for the de- 
fence to the same effect. This paper, how- 
ever, is not sufficient to decide the question 
whether Bishnath Singh and Sheodat Singh 
remained together as tenants-in-common or 
as members of a joint Hindu family. 
Hazari Lal’s statement also is not clear on 
the subject. Itis true that a member of a 
joint family can separate himself from the 
other members ofa joint family and that 
the remaining co-parceners without any 
special agreement among themselves may 
continue to be co-parcenera and to enjoy as 
members of a joint family. In the present 
case no agreement between the brothers is 
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produced. The paper produced is a note 
made by persons who made a division bet- 
ween the family members. In such a 
case the fact that the remaining members 
continued to be joint may, if disputed, be 
inferred from the way in which the family 
business was carried on after the previous 
co-parceners had separated from them. [See 
Balabux Ladhuram v. Rakhmabai (1) and 
Palani Ammal v. Muthuvenkatachala Monia- 
gar (2).] In the present case the conduct 
after the death of Bishnath Singh of Bhag- 
want Singh and Sheodat Singh and after 
the death of Sheodat Singh of Bhagwant 
Singh and of Sardha Bux Singh is not suff- 
ciently clear to lead to a definite conclu- 
sion, In the wajib-ul-are (copy Ex. 14) the 
share of every brother in Gomapur is se- 
parately noted and the share of Bishnath 
Singh and Sheodat Singh is not noted 
jointly. This wajib-wl-arz was prepared 
subsequent to 1868 because the settlement 
ended in 1872. On the other side attention 
of the Court was called to the mortgage- 
deed (Ex. B-5) executed by Bhagwant Singh 
alone. Exhibit B-7 executed by Bhagwant 
Singh and Kashi Bux Singh alone. The 
mortgage-deed executed by Bhagwant Singh 
alone (Ex. B-5) in 1880 admittedly gives no 
indication of jointness between him and 
Sheodat Singh. Evidence, however, is 
sought from the report in the mutation case 
(Ex, B-4). It is there stated that Bhagwant 
Singh had executed the mortgage with the 
consent of Sheodat Singh. Even so, if 
Bhagwant Singh was really the manager 
of a Hindu joint family no such consent was 
necessary. Moreover the consent was pre- 
sumed on hearsay evidence by the officer 
who wrote the report because itis stated that 
Sheodat Singh was not present. As to the 
mortgage (Ex. B-7) the area mortgaged was 
400 bighas and need not have included the 
share of Sheodat. This is a mortgage of- 
1879. The mortgage of 1882 executed by 
Musammat Sheo ‘Sahay is filed not for its 
own significance but to bring in a report 
by a Tahsildar (Ex. B-11). It is stated 
therein that Bishnath Singh and Sheodat 
Singh were sharik hal (joint at present). 
The question of their jointness. or separa- 
tion did not arise and the words do not 


(1) 30T, A. 130; 30 O. 725; 7 O. W. N. 642; 5 Bom. L. 
R. 469; 8 Sar. P. Ò. J. 470 (P. 

(2) 87 Ind. Cas. 333; 48 M. UI 83; (1925) A. IL R. 
(P. C) 49: 6 P. L. T. 133; 21 D. W. 439; (1925) M. W. 
N. 330; 3 Pat. L. R. 126: 27 Bom, L. R. 735; 28 0. W. 
N. 846; 23 A. L. J. 746 (P. C3). 
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indicate that the two brothers were mem- 
bers of a joint Hindu family. On behalf 
of the respondent reference was also made 
to the dastur dehi (Ex. B-16) but the record 
is not conclusive. It only says that the 
business of Musammat Indarpal Kuar and 
Sardha Bux Singh was joint. According to 
the defendants Musammat Indarpal Kuar 
' had no business whatsoever because she 
had no share in the property so the record 
cannot be said to help their cause. 

After the death of Bhagwant Singh there 
is abundant evidence to prove that his 
widow, MusammatIndapal Kuar, held the 
property of Bhagwant Singh as a life- 
holder and that her name was not entered 
in the village record by way of consolation 
asis alleged by the defendants, In 1891 
Sardha Bux Singh himself applied for 
partition of his own 6 biswas odd share 
(application Ex. 15),Musammat Indarpal 
Kuar was made a defendant along with 
Jang Bahadur. She on her own behalf 
applied on 1st June 1891 (Ex. 16) to have 
-her share partitioned off and joined to the 
Mahal of Sardha Bux Singh. The parti- 
tion was privately made. First of all the 
jethanst quarter share of Musammat Indar- 
pal Kuar was taken out aud then three lots 
were prepared for each of the three co. 
sharers, Finally the lots of Indarpal Kuar 
and Sardha Bux Singh were put into one 
mahal, Inthe partition proceedings (Ex. 
18) Musammat Indarpal Kuar is declared 
to be owner of 14 share with two others as 
owners of one share each. After the death 
of Sardha Bux Singh his widow Musammat 
Dhiraj Kuar was appointed guardian of.her 
minor sons, the defendants to the present 
suit. She was appointed guardian of only 
the share of Sardha Bux Singh and not of 
the share entered in the name of Musammat 
` Indarpal Kuar. On behalf of the respond- 
` ents stress was laid on'a joint application 
by Indarpal Kuar and Musammat Dhiraj 
Kuar to be appointed guardians in which 
the minor's property was stated to be 11 
annas and odd, that is, the entire property 
taking out the share of the plainti#t J ang 
Bahadur (Ex.. B-3). There is nothing to 
indicate how the property of the minors 
came to be stated as 11 annas and odd and 
no effect was given by the District Court to 
this application. In 1913 Tej Bahadur de- 
fendant applied for removal of J ang Baha- 
dur from guardianship and there stated 
that 5 annas odd share belonged to him and 
his brothers 5 annas odd to J ang Bahadur 
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and the rest to Indarpal Kuar (Ex. 3, 
dated 9th April 1913). Subsequently when 
Tej Bahadur and his brothers sued Jang 
Bahadur for accounts on 10th January 1918 
(plaint Ex. 10) accounts were demanded only 
of the 5 annas and odd share. It is certain, 


_ therefore, that Musammat Indarpal Kuar 


was in actual possession of her share from 
1908 onwards, She was actually appointed 
lambardar after the death of Sardha Bux 
Singh (Ex. 20) when certain properties were 
attached in execution of a decree against 
Musammat Indarpal Kuar, Tej Bahadur 
objected and stated that he was separate 
from the lady and that the attached pro-, 
perty belonged to him and not to the lady 
(Ex, 11, dated 9th June 1917). Tej Bahadur 
did not enter the witness box to explain how 
he came to make such a statement if 
Musammat Indarpal Kuar was not life- 
holder of any property. The lower Court 
has accepted the defence version that all 
these transactions of‘partition and of resist- 
ance to attachment were fictitious, I am not 
prepared to accept that view. In parti- 


tion proceedings it was definitely admitted 


that Sardha Bux Singh owned 6 annas share 
and there can be no doubt, as I have point- 
ed out, that Musammat Indarpal Kuar was 
the real owner and not a nominal one of the 
property entered in her name in the khewat. 
One of the defendants Tej Bahadur himself 
accepted this position in his statemen 

(Ex. 11) in a Court of Law. 

I hold that there was separation between 
all the three brothers, Bishnath Singh, Kashi 
Bux Singh and Sheodat Singh and that 
Bishanath Singh and Sheodat Singh remain- 
ed tenants-in-common and not members 
of a joint Hindu family after 1868. 

To-day Pandit Gokaran Nath Misra, 
Counsel for the plaintiff, on behalf of the. 
plaintiff was willing to accept a compromise 
to take half of the property im suit and 
leave the other half to the defendants. He 
rightly judged the position of affairs by 
stating that his client did not desire any 
family friction and that though his client 
was entitled to the entire property under 
the law, Musammat Indarpal Kuar lived all 
her life with the defendants and their father 
and grandfather, so the defendants had ex- 
pectations to benefit by the property. The 
solution was a desirable one but all the de- 
fendants were not present in Court. On 
behalf of one defendant Tej Bahadur the 
respondents’ learned Counsel was ready to 
accept the compromise. I was, however, not 
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prepared to postpone the hearing af the 
appeal for a compromise to be filed. The 
facts are intricate and there was danger of 
my forgetting them by postponement of the 
hearing. I was not prepared to waste the 
‘time of the Court by the possible necessity 
of re-capitulation of the entire facts. I, 
therefore, promised that if I decreed the 
appeal I would pass a decree as to half the 
property. : C i n 

‘For this reason I ‘decree the appeal and 
the plaintiff's suit for possession of half 
the property mentioned in the plaint with 
halfthe claim of profits to be determined 
in ‘the execution department. The plaint- 
iff shall receive half of his costs throughout. 

Z., K. Appeal decreed. 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL 
No. 25 or 1924. 

August 2, 1924. 
Present:— Mr. Justice Marten and 

Mr. Justice Kincaid. 
HIRACHAND AMERSEY— PLAINTIFF 
—APPELLANT 

VETSUS. 

JAYAGOPAL GANGABISHAN— 
DEFEN DANT—RESPONDENT. 
Partnership--Mortgageto firm—Release by one part- 
sr te cag sule—Requisitions on title—Vendor, 

* QUY oF. 


A partnership firm is not a legal entity like a limit- - 


ed liability Company. Consequently a conveyance to 
the firm operates asa conveyance to the’ individual 
partners. [p. 554, col. 1.] 

Ragoonathdas Gopaldas v. Morarji Jutha, 16 B. 568 
at p. 576; 8 Ind. Dec. (x. s.) 857, followed. 


Wray v. Wray, (1905) 2 Ch. 349; 74 L. J. Ch. 687; 54 ° 


W. R. 136; 93 L. T. 304 and In re Smith, Johnson v. 
Bright-Smith, (1914) 1 Ch. $37 at p 948; 83 L. J. Ch. 
687; 110 L. T. 898; 58S. J. 494; 30 T. L. R. 411, re- 
ferred to. - 

Even in ordinary commercial transactions there may 
be circumstances which entitle one to be satisfied that 
what purports to be the signature of a firm has in fact 
Psi a by some duly authorised person. [p. 535, 
col. 1. i 

The powers ofan individual pariner of a firm are 
under the Indian Law sufficiently doubtful to justify 
-the purchaser of property mortgaged to a firm in 
refusing to accept a relzase or reconvayancs executed 
by one partner only. [p. 562, col. 1.] 

The purchaser of property mortgaged to a firm is 
justified in calling upon the vendor to prove who that 
firm was and that the person executing the document of 
r eleiss or reconveyance was a partner in that firm and 

was acting with the authority of his co-partners. 
P. 555, col. 1] : 
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Appeal against the decision of Mr, Justice 
Shaw, . 

FACTS.—One J. P. contracted to sell his 
building situated in Bombay to the defend- 
ant for Rs. 2,45,000 on October 21st, 
1919, and agreed to pass a complete 
marketable title free. from al] reasonable 
doubts, to deposit all title-deeds with the 
purchaser for inspection, and to incur all 
costs to remove defects in title. The sale 
was to be completed within 6 months, 

Three months later, on January 22nd, 
1920, the plaintiff agreed to purchase the 
same building from the defendant for the 
sum of Rs, 2,95,00U, on the same conditions 
as those agreed upon between the owner 
and the defendant, and paid Rs. 20,000 to 
the latter as earnest money. On receipt of 
the title-deeds, the plaintiff discovered that 
the house in question had been previously 
mortgaged twice in the year 1918 for the 
sum of Rs. 70,000 and Rs. 30,000, respec- 
tively, and although the mortgages had 
been redeemed, the documents of release 
(dated the 23rd December 1918) were 
defective in title. The mortgagees in both 
cases were partnership firms, the amount 


- due on each mortgage was paid to one of 


the partners who credited the amount, and 
executed the document of release on behalf 
of himself and other partners. 

On April 21, 1920, the plaintiff's Attorneys 
wrote to the defendant requiring proof of 
the fact that Harilal and Venilal the per- 
sons who purported to receive redemption 
money, were partners of their respective 
firms and were authorised to receive pay- 
ment on behalf of their firms and that 
there were no partners other than those 
declared by them in their statements to the 
mortgagor and later on also demanded 
fresh reconveyances signed by all the part- 
ners of the said firms in respect of the 
mortgages made to them. 

The defendant’s reply to this did not 
satisfy the other. party who after some 
further correspondence gave the former a 
notice on the 12th August 1920, requiring 
compliance with his demands within a 
fortnight and making time as the essence 
of the contract. ` 

On the defendant’s refusal the plaintiff 
on October 23, 1920, brought a suit for the 
return of the earnest money with interest and 
the costs of the sale, in the High Court on 
the Original Side, where his suit was dis- 
missed. He then appealed to the same Court. 
in its Appellate Jurisdiction, 
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Mr. Coltman, (with him Mr. Munshi), for 
the Appellant. 

Mr. Vakeel, (with him Mr. B. J. Desai), 
for the Respondènt. 

JUDGMENT. 

Marten, J.— After stating the facts 
the judgment proceeded:|—In the first 
place I think it clear that the two 
mortgages, though taken in the names of 
- the two firms, operated as if they had been 
taken in the names of the individual part- 
ners of those firms. A partnership firm is 
not a legal entity like a limited liability 
Company. Consequently a conveyance to 
the firm operates as a conveyance to the 
individual partners. Authority for this 
will be found in Ragoonathdas Gopaldas v. 
Morarji Jutha (1) in our High Court, and 
in Wray v. Wray (2) and In re Smith, 
Johnson v. Bright-Smith (3), in England. 


In the present case this construction is. 


quite consistent with the actual definitions 
used in the various documents, Exs. E+to H, 
viz., “the creditors,” and “the mortgagees” 

and “the releasors : as there defined. 

That being so, four questions at least 
arise, viz., (1) as to whether the vendor had 
properly ‘shown who the individual part- 
ners of the two firms actually were; (2) 
if so, whether the alleged partners Harilal 
and Venilal were expressly authorised by 
their respective firms to execute the releases 
in question ; (3) if not, were they com- 
petent to execute such releases; “and (4) 
what is the effect (if any) in India of a 
bare. outstanding interest being left in a 
paid-off mortgagee. In considering these 
points, one has also to consider whether 
‘the purchaser was reasonably protected 
against any possible fraud by Harilal or 
Venilal either in collusion with .the mort- 
gagor or by deceiving him. For instance 
‘if the other partners had brought a suit 
and proved that Harilal or Venilal was only 
a munim and had no power to sign on behalf 


of the firm and had wrongfully abstracted” 


the deeds and received payment, would the 
purchaser have had a good defence, and if 
so on what grounds ? 

Now as regards the first point, the vendor 
in effect asked the purchaser to accept the 
bare statements of Venilal and Harilal as 


(1) 16 B. 568 at p. 576; 8 Ind. Dec. (N. s.) 857. 
2) (1908) 2 Oh. 349; 74 L. J. Ch. 687; 54 W. R. 136; 


KN (1914) 1 Ch. 937 at p. 948; wr J. Ch. 687; 


130 
. L. T. 898; 58 S. J. 494; 30 T. L. R. 4 
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to the several individuals constituting-thé 
two firms, and that they themselves weré 
partners in the two firms respectively, and 
were duly authorised by their co-partners 
to receive the mortgage moneys. No inde- 
pendent evidence, either from bankers ot. 
merchants or by production of the partner- 
ship books or the partnership deed, was 
forthcoming. There was not even any state- 
ment from the other alleged partners, nor 
from the mortgagor: . It may be that the 
mortgagor honestly thought he was paying 
the right person. But his means of know- 
ledge ¢ are not before us. He is described 
in the régistration endorsements as a 
merchant and Bania. Accordingly he 
may have been content to rely on ‘his 
knowledge as a Bania, derived, it may be, 
from his past transactions and supported 
by ‘his books as to whom this partnership’: 
firm consisted: of, and who generally acted 
for them and signed on the firm’s behalf. 


-I£ so, a-statutory declaration or its Indian 


equivalent might have been most useful. 
But in fact none such was shown to us 
or put in evidence, although I notice from 
the ‘defendant's affidavit of documents that 


. the mortgagor appears to have made a 


dezlaration on the same day as Exs. I and J. 

Nor, I think, was the identification before 
the Registrar sufficient proof of these 
matters. The Solicitors! clerk who was 
examined in each case as to identity might 
have known the individual actually execut- 
ing the. particular document hut yet have 
been deceived or mistaken.as to the 
executant being a partner and duly authoriz- 


ed to sign. At any rate the means of 
knowledge of this clerk, viz, Waman 
Sitaram, as regards Harilal, and H. E., 


Kapadia, as regards Venilal, are not shown: 
Nor, I think, does the attestation by Mr. 
Minocheher, Solicitor and his clerk Narain- 
das, of the two releases, and by Naran- 
das of the two declarations, Exs. land J, 
satisfactorily conclude the matter. What 
was wanted was something from the other 
alleged partners which would bind them, 
such as the letters from them contemplated 
in Exs. I and-J. 

“To avoid misconception, I should state 
that in argument before us the vendor's 
Counsel did not refer to any of these points 
about the mortgagor or the attestations 
or registrations. Nor can I find that they 
were raised at the trial. But I mention 
them to show that they have not been 
overlooked. 
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It was, however, argued that normally 
in`a title where there is a conveyance by 
A to B, and then another by B toC and 
so on, a purchaser does not call for 
evidence of identity unless there is some 
alteration in the description or some other 
circumstances to raise a doubt. I quite 
| agree. But here the mortgages were each 
in favour of a named firm, and the pur- 
chaser was only asking for evidence to 
show who that named firm was, land that 
the person executing the document was a 
partner in the firm and was acting with 
the authority of his co-partners., 

In my judgment this was prima facie 
a reasonable demand, particularly having 
regard to the large amount of the two 
mortgages, viz., Rs. 70,000 and Rs. 30,000 
respectively. ` Further both firms were 
“Hindu firms, and onè knows from experi- 
ence on the Original Side that great 
difficulty is often experienced in finding 
“out exactly who the partners in any 
particular firm are. 
ramifications of Indian firms are such as 
would startle an -English. practitioner, 
particularly ‘as the complication of the 
joint Hindu family often comes into 
operation. No doubt the firms here were 
shroffs, and accordingly a part of their 
business would normally consist in lending 
money on securities. “But even in ordinary 
commercial transactions there 
circumstances which entitle one to be 
satisfied that what purports 
signature of a firm has infact been made 
by some duly authorised person. Thus 
in a series of cases which I heard on 
the Original Side, a Muhammadan firm as 
part of a compromise with several banks 
had agreed to give {some bills of exchange 
maturing at long dates. When the bills 
were handed over, the Bank objected that 
they were not signed by the partner who 
usually signed for the firm, but by an 
alleged son and partner. The bills were 
accordingly returned for re-execution. It 
was afterwards alleged that on the re- 
execution it was the son who signed his 
father’s name, and not the father himself. 
On maturity all the bills were repudiated, 
and amongst a variety of defences it was 
alleged that the double execution was an 
infringement of the Local Stamp ‘Laws. 
Eventually the Bank succeeded in all the 
cases except one where the Bank manager 
unfortunately had pasted over the original 
bill of exchange so that nobody could 
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see what the original document contained 
and had then had a new document typed ont 
and executed, buthad used no new stamp, 
with the result that the new document 
sued on was held to be unstamped and 
inadmissible. I only mention this as an 
instance where the Banks guarded them- 
selves against possible trickery by refusing 
to accept the signature of the firm merely 
because somebody alleged he was a partner, 
and where subsequent events justified 
their business precautions. 

J, however, wish to emphasize that: in 
the present case there was in fact no 
fraud or any wrongful application of the 
moneys. But that did not transpire till 
the trial. As.I have said, to ascertain 
the legal rights of the parties, we must 
look closely at what was before the 
purchaser in September 1920: At that 
time there was no proofof payment beyond 
what I have already indicated. Therefore, 
with great respect to the learned Judge, 
I do not think that that issue is affected 
by the admission made by the plaintiff's 
Counsel at the trial, viz., that he did not 
dispute that the moneys were repaid by 
the mortgagor to the respective mort- 
gagees Jayantilal Motilal & Co, and 
Venilal Bhaichandbhai & Co., as stated 
in their respective release and re- 
conveyance. For instafice, even if the de- 
fendant had gone further and had pro- 
duced at the trial a further release and re- 
conveyance signed by all the partners, that 
would I think have made no difference. It 
would then have been too late. The proper 
time to agree to produce this was in Sep- 
tember or October 1920, and not at the trial 
in December 1923. 

Nor, with all respect, do I agree with the 
learned Judge when he says: “It is also 
clear from the correspor.dence that at no 
time was it suggested that the moneys 
borrowed from these two firms’ were not 
paid back to those respective firms by the 
defendant.” Assuming that the learned 
Judge is there referring to the mortgagor 
Jesingbhai and not to the defendant, the 
requisitions and correspondence asked first 
for proof that the actual recipient of the 
moneys was a duly authorised agent, and, 
secondly, that his co-partners should be 
shown, and that all partners should execute 
releases. In my opinion these demands 
involved a demand fer proof that the moneys 
had reached the right quarter. The releases 
for instance would not be given unless the 
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firms had received the moneys. And in 
the view I take it is sufficient for a pur- 
chaser to make a requisition calling for a 


release from certain people without detail- 


ing all the incidental matters which that 
release will prove or effect. 

Nor can I see that the purchaser ever 
abandoned his demands to be satisfied on 
these puints, and particularly that Harilal 
and Venilal should be shown to be partners, 
although the actual language used in the 
correspondence extending over several 
months may, as was only natural, have 
varied from time to time. | 

Then, as regards the question of practical 
risk, it may be that the practical risk that 
Harilal or Venilal was not a partner, or was 
practising a fraud on his co:partners was 
not great, but nevertheless it existed. The 
varieties of fraud are numerous, and I do 
not propose to discuss many possible 
methods or instances. I have already in- 
dicated some. Marchant v. Morton, Down 
& Co. (4) is an illustration of a case where 
each of two partners had assigned to a differ- 
ent person a debt due to the partnership by 
a third party. The first assignment was a 
fraud by one of the partners, and the sub- 
sequent contest between the two assignees 
for priority raised difficult points of law 
which I will mention later. No doubt in 
the present case the possession of the deeds 
by the mortgagor would be a considerable 
safeguard, but their possession does not 


entirely negative fraud on a master or Co-. 


partner. Further, as regards the legal mort- 
gage, the deeds were with the equitable 
mortgagee, and so a fraudulent person 
would only have the mortgage deed itself 
to account for. : 

Moreover, besides the risk of actual attack 
by third parties alleging they had been de- 
frauded, there is‘also to be considered the 
trouble and possible loss which the pur- 
chaser might be put to if he desired to re- 
sell or to mortgage. A special condition 
of sale guarding against the present re- 
quisitions would be difficult to frame, and 
might be depreciatory. And no proposed 


mortgagee could be barred in this way from’ 


raising this objection. It is extremely pro- 
- bable, therefore, that unless many years had 
elapsed, he would require similar evidence 
to what the purchaser actually required, or 
else would refuse to advance his money. 

In this connection the case of Shrinivasdas 


(4) (1901 2 K. B. 829; 70 L. J.K. B. 820; 85 L. T. 
169; 17 T. L. R. 640. 


. 


HIRAOHAND AMERSEY V, JAYAGOPAL GANGABISHAN. 


r89 I, Œ. 1995} 


Bavri v. Meherbai (5), though distinguish- 
able on the facts, is useful to refer to. In 
that case the vendors had to show in 1913 
that an agreement of charge made in 
favour of Damodardas Sunderdas and Gor- 
dhandas Sunderdas jointly in 1892 had been 
effectively discharged by apurported release 
of September 1902 made by Gordhandas 
alone. This release recited the death of 
Damodardas in July 1902 leaving Gordhan- 
dasas his only heir and legal representatiye, 
and that the mortgage had been paid off, 
and that accordingly Gordhandas thereby 
released the property from the charge creat- 
ed by the agreement of 1892, Mr. Justice . 
Macleod took the view, which was confirmed 
on appeal by Sir Basil Scott and Mr. Justice 
Davar, that the vendor had deduced a 
marketable title free from all reasonable 
doubts as provided by the contract. But 
on appeal to the Privy Council, it was held 
by their Lordships in a judgment delivered 
by Lord Parker that the purchaser was 
justified in requiring evidence that Gor- 
dbandas was the sole heir and legal repre- 
sentative of Damodardas, and that the 
vendors, having refused to supply such 
evidence, had not deduced the marketable 
title which they were bound to deduce. 
They also held that the mere recital of this 
alleged fact in the release of September 
1902 was not sufficient; that the registration - 
of the document made no difference in this 
respect; and that a condition making those 
recitals evidence of the facts recited would 
have been depreciatory. Consequently the 
purchaser's appeal was allowed, and his 
deposit was ordered to be returned. It will 
be noticed from the facts stated at p. 37% 
that in that case eleven years had elapsed 
since one of the two joint tenants had 
released the mortgage and had claimed to 
be the survivor and the heir of his co- 
tenant. In the present case. the releases 
were only a little over a year before the 
suit contract. Further it does not appear 
to have even heen argued that if Damodar- 
das was still alive in 1902, Gordhandas 
could give a good discharge for the debt 
as one of two joint creditors, or that if on 
the other hand Damodardas was then dead; 
Gordhandas could give a good discharge 
as the survivor of two joint creditors. ` 
Another test of the reasonableness of 
(5) 39 Ind. Cas. 627; 44 I. A. 36; 19 Bom. L. R. 151: 
21 M. L. T. 236; 32 M. L. J. 175; (1917) M. W. N. 258; 
21 C. W. N. 558; 25 C. L. J. 311; 41 B. 300 (P. C.). 
*Page of 44 I. A— [Ed] 
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the purchaser's demands is to see what 
the mortgagor himself asked for when he 
paid off the mortgage-moneys. In each 
case he stipulated. for a letter to be signed 
by allthe partners stating that the moneys 
were credited to the partnership account. 
That comes very near what the purchaser 
was asking for here, but which the vendor 
flatly refused to give him. In fact the. 
vendor produced nothing whatever signed 
by the other partners. Nor is there any 
. Material distinction in the fact that the 
. mortgagor was content to pay his money 
in reliance ona promise to furnish this 
' proof, whereas the purchaser wanted the 
actual proof first. ; 

In theresult, therefore, Iam of opinion 
and so hold that the first question which 
I have raised should be, answered in the 
negative. Accordingly in my judgment, it 
was not properly shown who the individual 
partners of the two firms actually were, nor 
that Harilal and Venilal were partners in the 
firms in question. . 

In the view then which I take, that find- 

‘ing is sufficient to dispose of this appeal. 
But as the matter was fully argued before 
us, I will deal with the remaining points 
on the supposition that contrary to the 
view which I hold, Harilal and Venilal 
were proved to be partners in the respective 
firms named in the two mortgages, whether 
or no all their actual co-partners were also 
proved. 
` That being so, I think the second ques- 
tion must be answered in the negative, 
asthe materials before the purchaser were: 
insufficient to show that Harilal and 
Venilal were expressly authorised by theirco-, 
partners to execute the release in question. 

The third question raises the point 
whether the mere factof being a partner 
impliedly authorised the executing partner 
to receive the mortgage moneys and exe- 
cute the releases. This raises an interest- 
ing’ point of law. Under s. 251 of the 
Indian Contract Act each partner who does 
any act necessary for or usually done in 
carrying on the business of such a partner- 
ship as that of which he isa member bindshis 


co-partners to the same extent as if he were ` 


their agent duly appointed for that purpose. 
But: the defendant called no evidence as 
to whether it was necessary or usual for 
mérely one member of a firm of Hindu 
shroffs and bankers to execute releases 
and reconveyances in the name of the firm. 
And in the absence of such evidence I 
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am not prepared to hold the affirmative. 
Further, the powers of any. individual 
partner inthis respect might be regulat- 
ed or restricted by the partnership articles 
but no such articles were produced. And 
if it be said that under the Exception to 
s, 251, notice of an usual restriction on the 
partner's powers would have to be proved 
it may be answered that the purchaser 
would be quite in the. dark as to what 
notice the other partners might be able 
to prove that they in’ fact gave to the 
mortgagor. In this connection I may refer 
to Notiinghan Patent Brick and Tile Co. 
v. Butler (6) where the Court of Appeal 
refused to bind a purchaser where the 
vendor’s title depended on proof of his 
allegation that he had bought the property 
without notice of certain restrictive core- 
nants, and so was not bound by them, and: 
could sell free from them. 

It was next argued by Counsel for the’ de- 
fendant that in India, unlike in England, 
one partner has the right to execute deeds 
either of mortgage or reconveyance so as to 
bind the firm, and that the English rule 
to the contrary as regards any deeds other 
than a release of the debt is based on 
the local technicality that an agent can 
only execute a deed if authorised by 
a deed so to do. But it is by no 
means clear that this proposition is 
one which a purchaser can safely accept 
as the settled law of India. The case of 
Juggeewundas Keeka Shah v. Ramdas Brij- 
bookundas (7) was cited in support of 
it, but there the respondent was claiming 
the benefit of the mortgage deed because 
be was a partner in the firm, though he 


“did not actually join in the deed (see 


p. 494*). So this was really a case of a 
claim between partners inter se, where 
one partner claimed that the others could 
not appropriate to themselves the benefits 
of a particular transaction which had been 
entered into on, behalf of the partnership. ` 
So it does not really meet the exact point 
before me. 

. In Ragoonathdas Gopaldasv. MorarjiJutha 
(1) Mr. Justice Farran held that where 
one partner takes a lease of premises in 
his own name,though on behalf of the 
partnership, and with the assent of the other 


| (6) (1886) 16 Q. B. D. 778; 55 L. J. Q. B. 280; 54 L. 
m. 444; 34 W. R. 405. 
(7) 2 M. L A. 487; 6 W.R.P.0.10; 1Suth. P. C. J, 


109; 1 Sar. P. O. J. 222; 18 E. R. 386. 
*Page of 2M.1.d—[#d.j ` 
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partners, the latter are not liable to be sued 
by the lessor forthe rent reserved by the 
lease. On the other hand, this decision 
has been dissented from in Chinnarama- 
nuja Ayyangar v. Padmanabha Pilliyan (8). 
And in Asam Kani Ravuthar v. Somasun- 
daram Chattiar (9) Mr. Justice Wallice 
was of opinion that a partnercould mort- 
gage partnership property either by de- 
posit of title-deeds or by legal mortgage. 

But in Harrison v. The Delhi and London 
Bank (10) Mr. Justice Straight thought 
that the presumption was against the exist- 
ence of such a power. The learned. Judge 
said at page 459* as follows:— 

“It is a proposition of law which I do 
not think will be controverted that one 
partner cannot alone create a charge upon 
partnership real estate without the consent 
of all his partners, for he by himself can- 
not give a valid title. According to Eng- 
lish Law, one person cannot execute a deed 
under seal for another, unless specifically 
and in terms authorized by power-of- 
attorney or by deed to do so. In India, 
however, we donot have deeds under seal, 
nor is written authority absolutely essen- 
tial, and the question becomes one of fact, 
namely, aye orno is express or implied 
authority established from the relations be- 
tween the parties and the general circum- 
stances of thecase. A conclusion in the 
affirmative should not be drawn except 
upon cogent and clear evidence, and until 
so made out the presumption should be 
in the contrary direction. With regard 
to the matter before me, I find it impos- 
sible to hold that either Burnett or Wil- 
liamson expressly or impliedly authorised 
Thelwall to create a charge upon the 
partnership real estate,” 

I may also refer to Sheikh Ibrahim Thara- 
gan v. Rama. Aiyar (11) where it was held 
that a payment to one member ofan un- 
divided Hindu family or to one of several 
joint creditors will not operate as a pay- 
ment to all the members or creditors if the 
payment is fraudulently made to one and 
not for the benefit of all. 


In this state of the Indian authorities, I 


do not think the purchaser could be blam- 
wee 471 atp. 476; 6M. L. J.115; 6 Ind. Dec. 
N.S 

. (9) 31 M. 206; 4 M. L. T, 66. 

me 4 A. 437; A. W. N. (1882) 87; 2Ind. Dee. (x. s.) 


mah) 10 Ind. Cas. 814; 35 M. 685; 21 M.L. J. 508; 
(1911) LM. W.N. 4 
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ed for desiring to be on the safe side: ` 


It must be remembered that he wish- 
ed to buy the suit- property and not 
a law suit. Further in the present case 
under cl. 3 of Ex. B as incorporated in the 
suit. contract, Ex. A, it ‘was for his 
Attorneys to say who were the persons 
who were necessary parties to the 
conveyance, and under. cl. 4 the ven- 
dor was to deduce a marketable title free 
from all reasonable doubts, and should at 
his own costs do all such things and take - 
such actions and proceedings as: might be 
nécessary in clearing up any defect in such - 
title. Then, too, under s. 60 ofthe Trans- 
fer of Property Act, the mortgagees on 
payment would have been obliged to exe-. 
cute an effective transfer or acknowledg- 
ment, and I think it was not unreasonable 
for the purchaser's Attorneys to require . 
this to be done. The mortgagees were 
several persons, and not merely Harilal 
or Venilal. And whether this transfer was 
to be effected by a separate document 
or by joining the mortgagees in the ċon- 
veyance.itself as contemplated by cl. 3 of 
Ex. B. was amere matter of detail. The 
effect would be the same. 

Then it was said that at most this was 
a defect of conveyance and not of title, 
and that consequently cl. 4 did not apply; 
and we were referred to In re Sands to 
Thompson (12) as to the legal’ position of 
a paid off mortgagee in English Law. It 
is not always easy to say whether a par- 
ticular objection isoneof title or of con- 
veyance, and inthe view I takeit is un- 
necessary to determine that point in the 
present case. In my judgment having 
regard to the definite and final refusal of 
the vendor to procure any release or re- 
conveyance from the other partners it would 
only have been a waste of time on the part 
of the purchaser to submit a draft con- 
veyance including their names. Further, 
it may bethat having regard to cl. 3 of 
Ex. B such a conveyance “ought to have 
been drawn and prepared by Payne & Co. 
themselves. In my opinion the vendor had 
definitely refused to perform his promise 
in its entirety, and consequently the pur- 
chaser was justified i in putting.an end to 
the contract under s. 39 of the’ Indian Con- 
tract Act, and was not obliged to. tender 
the conveyance or the purchase money. 

In this connection I may refer to Nott 


shes g 22 a D, 614; 52 L, J. Oh, 406; 48 L, T; 
SIWR 
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y. Riccard (13), In that case by the con- 
ditions ofsale the vendors were bound to 
furnish ‘a certain declaration as ‘to seisin 
free from incumbrances, They furnished 
an insufficient declaration, and on May 30 
they positively refused to furnish any 
other. Completion wasfixed by the con- 
tract for June 22. On July 23 the pur- 
chaser gave notice that unless the requisite 
declaration was furnished within a fortnight 
he would rescind the contract, which he 
accordingly did on August 10, as default 
was made by the vendors. It was held that 
the purchaser was entitled to rescind the 
contract. There the learned Judge laid 
stress on the fact that the vendors had 
positively refused to furnish any further 
evidence, and he doubted whether any 
further time was necessary to be given, 
but that at all events fourteen days were 
sufficient, forit gave the plaintiffs suffici- 
ent time to consider whether they would 
or would not insist that they had shown a 
good title. The judgment then proceeds 
(pp. 311-12*): “For if they did so insist, then 
the purchaser says, ‘you have not and I 
will put anend to the contract.’ It is not, 
therefore, a question whether the vendors 
‘should have more time, but whether they 
had shown a good title at this time or 
not; that is the real issue between the 
parties.” 

-~ Turning next to English Law, it may be 
conceded that atlaw a payment to one of 
two joint creditors is a good discharge 
of the joint debt. There is also some 
authority to show that in law a partner may 
release a debt by deed. On the other hand 
the general rule is that a partner has no 
authority to execute deedsin the name 
of his co-partner. Accordingly it has been 
held that he cannot at law assign a part-- 
nership debt to a stranger by deed, but 
that in equity the assignment may be good 
asan equitable assignment. See Marchant 
v. Morton Down & Co. (4) and In re Briggs 
& Co., Ex parte Wright (14). But although a 
joint debt may be released at law by a pay- 
menttoone oftwo joint creditors, it does not 
follow from this that in equity the pro- 
perty would be discharged from the mort- 
gage debf. The mortgagee, for instance, 
might have incurred costs for permanent 


(13). (1856) 22 Beav. 807; 25 L. J. Ch. 618; 2 Jur. 
(x. s.) 1038; 4 W. R. 269; 111R. R. 380; 52 E.R. 


1126. 
KO (1906) 2 K. B. 209; 75 L. J. K.B. 591; 95 L.T. 
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improvements which in the absence of any 
express covenant he could not recover at 
law, but which in equity the mortgagor 
would be forced to pay asa condition of. 
being allowed toredeem. The distinction 
is well illustrated in two cases of Matson 
v. Dennis (15) and Powell v. Brodhurst 
(16) which do not appear to have been cited 
in the Court below. 


In Matson v. Dennis (17) the head-nots 
runs: “Where an equitable charge is. 
vested ii two persons even as joint tenants, 
the money cannot bepaid to one without 
special authority from the other, so as to 


discharge the estate which forms the securi- 


ty.” There by a deed of May 1832 certain 
property had been mortgaged by way of 
demise for a term of 600 years to three 
mortgagees named Waller, Chapman and 
Roddam to secure asumof £ 3,751 and 
interest. In 1845 this mortgage was alleged 
to have been paidoff. By that time all 
the original mortgugees were dead, but 
their respective personal representatives 
were parties to the release which the mort- 
gagor took. Two persons named M'Leay 
and Dykes were also made parties to the 
release, which recited that a sum of £3,000 
part ofthe whole £3,751, had not been the 
money of Waller, Chapman and Roddam, 
but had been advanced by M’Leay and 
Dykes out of moneys belonging to them 
jointly and upon a joint account, and was 
still due to them upon that account, and 
that the remaining £751 had been the 
moneys of Roddam and was then due to 
his personal representatives. The deed 
then witnessed that in consideration of 
£3,000 paid to M’Leay and Dykes and 
of £751 paid to the executors of Roddam, 
the respective personal representatives . 
of Waller, Chapman and Roddam as- 

signed the aforesaid term of years, and 
the representatives of Waller, Chapman 
and Roddam, and also M’Leay and Dykes, 
released the mortgaged property and the 
mortgagor from the debt of £3,751 and 
every part thereof. All parties executed 
the deed except M’Leay. Receipts were 
endorsed upon the deed, but as regards 
the receipt for £3,000 which was expressed 
to be paid “to us” this was signed by 


(15) (1864) 4 De. G. J. & S. 345; 10 Jur. (N. s.) 461; 
10 L. T. 391; 12 W. R. 926; 146 R.R. 349; 46 E. R. 
952. 
(16) (1901) 2 Ch. D. 160; 70 L. J. Ch. 587;.49 W.R. 
532; 84 L. T, 620; 17 T. L. R. 501. ; 
(7) (1864) 12 W. R. 596; 10 L. T, 391. 
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Dykes only. There Knight-Bruce, L. J. said 
at p. 350* :— | 

“The question is, whether when an equit- 
able charge is vested in two persons—and 
asI will assume as joint tenants—the money 
can be’ paid to one without any special 
authority from the other so asto discharge 
the estate. I am not speaking of an action. 
I am speaking of discharging an equitable 
burden upon an estate, and so discharging 
the estate. P 

“In my judgment, and in the absence of 
special circumstances such as are not shown 
to exist inthe present case, that cannot be 
done, The purchaser is entitled to have it 
taken here, that Mr. MLeay was alive at the 
time, and that some money has, without 
any consent on his part, been paid to the 
other joint tenant or tenant-in-common. 
That; I repeat,in my judgment, does not 
discharge the estate in equity. Especially 
in the case of vendor and purchaser I think 
the purchaser has aright to say that the 
whole £3,000 was not shown to be discharg- 
ed, but thatitis consistent with the evi- 
dence to suppose that it may be still an 
available charge inequity. Itis very likely 
that there is no serious ground of danger 
to the estate on this point. There is this 
however :—that it may in prudence neces- 
sitate special conditions when the present 
purchaser shall sell again, if heshall do so, 
which special conditions may alarm some 
purchaser or intended purchaser; and I 
think, therefore, that. the appellant is 
entitled to have more proof than at pre- 
sent he has, that the charge of £3,000. no 
longer exists.” 

Tt will be noticed that there the Court 
thought ‘that the purchaser was entitled to 
consider the most adverse contingencies in 
the absence of evidence to the contrary. 
And as appears from the report in Matson 
v. Dennis (17) of the casein the Court below 
they were reversing the decision of Stuart, 
V, C., who had held that Dykes’ receipt 
would discharge not only the debt at law 
but the estate in equity. ‘ 

In Powell v. Brodhurst (16)} the head-note 
runs :— 

“Where mortgagees have advanced money 
on a joint account, payment to one of them 
during the others’ life-time, though a good 
discharge of the debt at law, only discnarges 
the security to the extent of the payee’s 
beneficial interest (Gif any), even though the 

FPage of (1804) 4 Da G. J. & S,—fHd.] 
+Head-note of (1901) 2 Ch. D [Bd] 
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payee ultimately becomes the survivor in 
the joint account.” ` 

There the question was which ‘of two 
innocent parties was to suffer by the fraud 
of a Solicitor named Cartmell Harrison, who 
was a partner in a Firm cf Ingram, Harrison. 
and Ingram. The mortgage was made in 
1872 in favour of two mortgagees for £6,000, 
and in each of the years 1975 and 1886 the 
mortgagor had paid the above firm of Soli- 
citors £1,000 which was duly applied to-. 
wards reduction ofthe debt. In 1892 the 
mortgagor sent a further £1,000 to this firm, - 
which was ‘misappropriated by’ Harrison. - 
Meanwhile the mortgage had been transferr- - 
ed in 1890 to one J. O, Ingram and Baron 
de Paravicini, who in fact were co-trustees 
although this fact was kept off the title in 
the usual way. Ingram was 8 partner in 
the above firm. At the trial it appeared 
that Ingram did not attend to any business 
after 1391, and that neither he nor his co- 
trustee had expressly authorised the firm 
to receive the £1,000 paid in 1892, and that 
it was.very possible that neither of them 
knew of the payment. Ingram survived 
his co-trustee and died in 1897.’ The ques- 
tion then arose whether the new trustees 
could claim £ 4,000 or only £3,000 under the 
mortgage. 


There Mr. Justice Farwell said at p. 164*: 
“In my opinion, the old rule of Common 
Law, that payment to one of two joint erdi- 
torsisa good discharge of the joint debt, 
still remains good.” Thelearned Judge then 
held that this proposition was not affected by 
Steeds v. Steeds (18). Next, after pointing out 
that the joint debt in that case-was not paid 
to either of the joint creditors, but to the 
firm of which one of them was a member, 
but that he did not propose to base his 


“judgment solely on that ground, the learned 


Judge : proceeded to say at p. 165* as 
follows :— 


“The real contest between the parties has 
been as to the extent to which the pro- 
perty is charged. The plaintiffs argued 
that, even assuming that the 1,(00/. has been 
paid off, sothat3,000l only could be recovered . 
under the covenant at law, nevertheless the ` 
defendant can only redeem on payment of 
the full 4,000. The defendant argued that - 
the mortgage is merely a security for the 
debt covenanted to he paid, and that if, 


(18) (1889) 22 Q. B. D. 537; 58 L. J. Q. B. 302; 60 L. 
T. 318; 37 W. R. 378. 
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and so far as, 


the debt is gone, the 


mortgage must be diminished to the same ` 


extent, and, indeed, Stuart, V. C., decided 
the case of Masten v. Denis (17) on this 
very ground.” 

Tnen, after dealing with Matson v. Dennis 
(1/) the judgment went on at p 167* :— 

“ The fallacy of the defendant's argument 
consists in the assumption that the question 
` whether the money covenanted to be paid 

is revoverable at law is the only relevant 
consideration in foreclosure er redemption 
_ proceedings and in a disregard of the 
principles of equity that underlie foreclosure 
and redemption. The mortgagee’s estate 
is absolute at law on breach of the covenant 
to pay on the appointed day, but the Court 
interferes for the benefit of the mortgagor 
on the terms that he does equity. The mere 
payment of the principal and interest legally 
‘recoverable is not necessarily sufficient. 
For example, money laid out in permanent 
‘improvements may have to be paid, although 
“there is no covenant under which it could 


be recovered at law...[f a mortgagor chooses ` 


to pay otherwise than in strict accordance 
with the terms of his contract he does so 
‘at his own risk. The proviso for redemption 
in a mortgage to several is never expressed 
to take effect on payment to the mortgagees 
- or either of them, but to the mortgagees or 
the survivor of them; andifa mortgagor 
“pays to one, although such payment 
may bea good discharge in law, yet the 
matter is at large when he comes into 
equity, and the Court takes into considera- 
tion all the facts of the case, and ascertains 
whether the payee was beneficially entitled 
to the whole or toa part only, or whether 
he was a trustee with the other mortgagee, 
and treats the payment as good in whole, or 
in part, or altogether bad accordingly. lt 
is not a question of fixing the mortgagor 
with notice ofa trust, but it is the inquiry 
that the Court makes to satisfy itself that 
it is just and equitable under all the circum- 
stances to deprive the mortgagee of his 
` legal title to the property comprised in 
the mortgage. This is an answer to the 
argument of the defendant—that James 
Ingram was the actual survivor, and, 
therefore, could have received the money 
and given a valid receipt at a later date. 
The mortgagor did not, in fact, pay to the 
survivor, but to one of two. He can rely on 
the receipt as at the time when it was given, 
and he has only -himself to thank because 
` *Page of (1901) 2 Ch. D—[ Hd] gi 
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he chose to pay othewise than in accordance 
with the contract. Indeed, on his own 
evidence he trusted to the Firm of Ingram, 
Harrison & Ingram to do what was right 
with the money, and to indorse a receipt 
for the 1,000/. on the mortgage.” 

The Court accordingly held that the loss 
of the £ 1,000 fell on the mortgagor and that 
he had to pay it over again. 

I recognisé that that wasa case of pay- 
ment to one of two joint tenants, and not to 
one of several alleged partners ashere. But 
in the ordinary course in England the 
mortgage would be to all the partners by 
name or perhaps to some of them, and the 
re-conveyance or release would be by the 
same persons. So the exact point which we © 
have here would be unlikely to arise. At 
any rate no English authority precisely in 
point was cited tous. Marchant v. Morton, 
Down & Co. (4) which I have already referred: 
to, was not a case between mortgagor and 
mortgagee, hut between rival assignees of 
the same debt. There Mr. Justice Channel 
held that one partner had -no power at 
law to assign a debt by deed, but that the 
assignment could operate as a mere contract 
to assiga, and so be valid as an equitable 
assignment, and accordingly that as the 
second assignee in point, of date was the 
first to give notice to the debtor, he was . 
entitled to priority. In re Briggs & Co., Ha 
parte Wright (14), was also a case of assign- 
ment of book debts, and not a case, aa 
here between mortgagor and mortgagee. 
Wilkinson v. Lindo (19) and Hawkshaw v. 
Parkins (20) are difficult to follow apart 
from the head-notes, the one case depending 
on the technicalities of Common Law plead- 
ings long since obsolete, where the only 
order was that one party should have liberty 
to amend; and the other being a case be- 
fore Lord Eldon who, as was his wont, gave 
his judgment or reasoning in different 
portions extending over many months. The 
actual decision in that case at page 545seems 
to have left it open whether a release by 
one partner would be good at law, although 
it might be good in equity as an enforceable 
agreement or equitable assignment. 

Further in. the present case, as regards 
the legal mortgage, I think it would be quite 
clear that under English Law the purchaser 
would be entitled to.a re-conveyance from 


aie ND 7 a & W. 81; "I0 L. J. Ex. $4; 56 R.R 


Š: 151 E 
a) (ata). 2 Svans. 539; 19 R. R.1253; 36 R.R, 


' 


. 


if 
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of the legal estate would be left outstand- 
ing. On proof of payment of the mortgage 
debt, no doubt this outstanding estate 
would be only a bare legal estate, but it 
would be óne which the purchaser would 
nevertheless be entitled to have got in. 
Nor do I see that requisitions like those 
in the present case need necessarily cause 
any practical trouble in either Indian or 


‘ English business dealings. If one partner 


is to be authorized to receive all the mort- 


_ gage moneys and to execute re-conveyances 


in the names of himself and His co-partners, ` 


` a clause to that effect can easily be inserted 


“in the mortgage: or else a power-of- attorney 


executed. Then the mortgagor will be quite 
safe in paying to one partner only. As 
Lord Justice Farwell pointed out in Powell 


- v. Brodhurst (16) in the passage I have 


already, cited, the usual proviso for re- 
demption stipulates for payment to all the 


‘mortgagees or the survivors of them, and 


not to the mortgagees or some or one of 


“them, In other words it stipulates for a 
“ payment to all, and not merely to one. 


` Accordingly on the whole I think the 


.' English authorities are not of much assist- 
“ ance to the vendor in the present case, but 
` rather the reverse. 


In the result, therefore, as regards the 


` third question, Iam of opinion that on the 
` facts before the purchaser, the powers of 
: the alleged individual partner under Indian ` 
Law were sufficiently doubtful to justify the. 
purchaser in refusing’ to accept a release cr’ 
: ye-conveyance executed by that one partner 
+ only. 


y : 
. Lastly, on the fourth question, I come to 
the interesting point as to what is the effect 
in India of obtaining ʻa re-conveyance 
by only one of say two joint mortgagees, 
where the original mortgage .was a 
legal mortgage. I need not repeat what 
I bave already said about the English 
Law on that point. Further it is clear 
in England that as regards a mere 
equitable mortgage, a receipt for the 
mortgage moneys would be an effective dis- 
charge to the mortgagor without any re- 
conveyance of the land. Accordingly Mr. 


-a Vakeel for the vendor advanced the interest- 
‘ ing argument that as in India legal and 


- equitable estates are-not known as such to 


the law, so also there is no difference bet- 


~ ween legal and equitable mortgages and 
‘that .consequently in the present case a 


mere receipt for the mortgage moneys would 
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be a sufficient discharge to the mortgagor 
without any re-conveyance at all, just as 
would be|the case in England as regards an 
equitable’ mortgage. 

The learned Counsel proceeded to support 
his proposition by a detailed reference to 
the Transfer of Property Act, and various 
text books and to a few authorities. I con- 
fess Lam surely tempted to deal fully with: 
this interesting topic which Mr. Vakeel has 
raised, more especially as the actual auth- 


_orities cited did not deal with the precise 


point which was before me. But I feel that 
having fegard to my conclusions on the 


. other points, it is unnecessary for me to’ 


decide that point. I will only say that if 
re-conveyances are wholly unnecessary, and 
that a mere receipt does all that is requisite, 
it isa pity that the Code did not state so’ 
specifically, and also define more clearly 
the precise interest which at most a mort- 
gagee can take in the land. I may alko 
point out that a re-conveyance shows on the 
face of it whether all or what exact portion 
of the mortgaged property is re-transferred 
to the mortgagor, and that it also contains 
a covenant by: the mortgagees that they 
have done no act to incumber the property 
so re-transferred. A mere receipt has 
neither of these advantages. 

Upon a consideration then of the whole 
case, | find myself unable to adopt the find- 
ings which the learned Trial Judge arrived 
at.‘ In my judgment the purchaser was 
substantially right in the requisitions and 
demands, which he made, and the vendor . 
was wrong in refusing to comply with them 
and consequently in cancelling the con- 
tract. . 

Accordingly I wouldallow the appeal, and 
would decree that the defendant do pay 
to the plaintiff the sum of Rs. 20,000 to- 
gether with interest at 6 per cent. per 
annum from January 22, 1920, to judgment. 
Costs and interest on judgment at 6 per 
cent. Costs to include costs throughout 
including costs of this appeal. The pur- 


-chaser’s claim for damages appears from the 


learned Judge’s judgment at page 45 to have 

been abandonedatthe trial, so I need say 

nothing further as to that. ` 2 
Kincaid, J.—I concur. e 
K. S. D, l Appeal allowed. 


(89 T. O. 1925) 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CIVIL APPEAL No. 278 oF 1925. 
May 13, 1925. 

Present:—Mr. G. N. Misra, A.J. O. 
ASHRAF ALI—PLAINTIFE— APPELLANT 
versus 
CHANDRAPAL SINGH AND ANOTHER 

—DEFENDANTS—RESPONDENTS, ` 

Construction of document—Mortgage-deed of 
further charge —Registration Act (XVI of 1908), .s. 50 
—Unregistered deed of further charge—Sale-deed, 
registered—Purchaser, whether bound by deed of 
further.charge. 

A deed executed by a mortgagor in favour of a 
mortgagee which was designated as “zamima rehan 
namah” stated that the money due thereunder 
would be first paid and then the mortgaged property 
would be redeemed: 

Held, that the deed constituted a deed of further 


charge. [p. 564, col. 1.] 
Ramadhin Misra v. Sitla Bakhsh Singh, 25 Ind. 


Cas. 995; 17 O. O. 303, distinguished. 

Raiha Krishna v. Sheo Dial, 8 O. 0.132, Chaubarja 
Bakhsh v. Ram Harakh, 32 Ind. Cas. 740; 20. L.J. 
601, Jang Bahadur v, Matadin, 46 Ind. Cas. 80; 5 O. 
L. J. 159, Suraj Bali Lal v. Ram Dular Singh, 50 Ind. 
Oas. $97; 6 O. L.J. 147, Naunidh Lal v. Mahadeo 
Sing», 65 Ind. Cas. 401; 25 O. O. 134; 8 O. L. J. 640; 
(1922) R. I. R. (0.) 58, Gaya Prasad v. Rachpal, 70 
Ind. Cas, 66; 9 O. L. J. 484; 4 U. P. L. R. (O, 110; 

-ra A.I R. (0.) 24 and Ranjit Khan v. Ramdhan 

ingh, 2 Ind. Cas. 859; 31 A. 482; 6 A. L. J. 694, 
referred to. 

An unregistered deed of further charge cannot be 
enforced against a bona fide purchaser of the property 
by means ofa subsequent registered deed. [p. 564, col. 


Second appeal against an order of the 
Subordinate Judge, Unao, dated the lst 
April 1924, modifying that of the Munsif, 
North Unao, dated the 7th November 1923. 

Mr. Gya Prasad, forthe Appellant. 

Mr. Aliuddin, for the Respondents. 


JUDG WENT.—This appeal arises out 
ofa suit for possession brought by the 
plaintiff-appellant with respect to a7 pies 
15 kirants share of patti Gopal Singh situat- 
ed in Mauza Sheikhpur. The plaintiff 
claims possession on the ground that the 
said share originally belonged to one Jalpa 
Singh, that after his death his son, Jag- 
damba Singh, sold it to one Ganga Ahir on 
the 7th January 1908 and his son, Gur 
Charan, subsequently sold the same share 
tothe plaintiff on the 7th January .1920, 
both these deeds of sale being registered. 
In defence it was contended by the def-nd- 
ants that they were lawfully in possession 
of the property under a registered deed of 

ossessory mortgag> dated the 25th August 

876 executed by Jalpa Singh in favour of 
their predecessor-in-titls, Mathura Singh 
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for Rs. 170 (Ex. A-1), Two unregistered 
deeds of further charge were alsoset up in 
defence, one dated the 22nd July 1881 for 
Rs. 15 carrying interest at the rate of Re..1 
percent. per mensem (Ex. A-2) and the other 
dated the 19th July 1886 for Rs. 40 carrying 
interest at the same rate (Ex. A-3). Both 
these deeds were executed by Musommat 
Makhana, the widow of Jalpa Singh, and 
Jagdamba Singh, the son of Jalpa Singh, 
in favour of Mathura Singh. The conten- 
tion of the defendante was that the plaint- 
iff could not get possession of the property 
until he paid the three mortgages stated 
above. The genuineness of all the three 
deeds set up by the defendants was denied 
by the plaintiff and formed the subject- 
matter of trialin the Court of first instance. 
The finding of that Court was in favour of 
the defendants and it was held that all the 
three deeds were genuine. That ques- 
tion is no more in dispute in second appeal. 


The Munsif (Noth), Unao, who tried the 
case, decreed the plaintiff's claim for pro- 
prietary possession of the 7 pies 15 kirants 
share on payment into Court of Rs. 170 
by the plaintiff within six months from the 
date of his decree. He disallowed the de- 


` fendant’s claim under the deeds of further 


charge (Exs. A-2 and A-3). His finding was 
that the deeds did not constitute deeds of 
further charge but were simple money 
bonds and could not, therefore, be enforced 
against the plaintiff. On appeal the Sub- 
ordinate Judge of Unao disagreed with the 
finding of the Munsif and came to the cone 
clusion that the deeds (Exs. A-2and A 3) 
were deeds of further charge He, therefore, 
mo'litied the decree of the First Court by 
ordering that the amount due under these . 
two deeds should also be paid by the plaint- 
iff in addition to the amount ordered to be 
paid by the First Court. The plaintiff now 
appeals to this Court and two questions 
have been discussed at great length before 
me ‘Tie first question is whether thé deeds 
(Exs A-2 and A 3) constituted dees of fur- 
ther charge and, secondly, whether the 
plaintiff is bonnd to pay these deeds, he 
being a bona fide transferee for value. 


The deeds in dispute are almost similar 
in language and provide for the payment 
of principal with interest at the rate of 1 
per cent. per mensem at the time of redemp- 
tion of patti Shaixhpur held by the creditor 
under the mortgage-deed dated the 25th 
August 1876. It is expressly stated in the 


‘Bel z 
“déeds that the money due on them, .that is 
principal and interest, would be first paid 
and then the mortgaged property would be 
redeemed In the end itis stated that the 
_deeds were written as “zamima rehan nama.” 
that is, deeds appurtenant to the deed of 
Mortgage. I have considered the language 
‘of the two deeds very carefully and have 
come to the same conclusion as has been 
-arrived at-by thelearned Subordinate Judge 
in appeal. The deeds have to be read as a 
“whole and not piecemeal. it appears to me 
‘that the mortgagor when executing these 
-two deeds clearly intended that there should 
be a consolidation. The condition that the 
money due under these deeds was to be 
paid and then redemption of the principal 
mortgage effected shows clearly that inten- 
tion on the part of the mortgagor. The words 
“zamima rehan nama” are very clear and 
‘they can have only one meaning, namely, 
‘that these two deeds were to be appurte- 
-nant to the principal deed of mortgage. 
The Munsif relied upon a ruling of this 
: Court in the case of Ramadhin Misra v. Sitla 
_Bakhsh Singh (1). In my opinion the terms 
of the deed before this: Court in Ramadhin 
Misra v. Sitla Bakhsh Singh (1) were different 


.from those of the two deeds now in suit. 


The deeds similar to the present deeds have 
been held by this Court to be deeds of 
| further charge, vide Radha Krishha v. Sheo 
Dial (2), Chaubarja Bakhsh v. Ram Harakh 
(3), Jang Bahadur v. Mata Din (4), Suraj 
„Bali Lal v. Ram’ Dular Singh (5), Naunidh 
Lal v. Maha Deo Singh (6), and Gaya Prasad 
v. Rachpal (7). To the same effect is the 
ruling of the Allahabad High Courtin Ranji 
‘Khan v. Ramdhan Singh (8). It, there- 
fore, appears to me to be clear beyond 
doubt that the deeds (Exs. A 2 and A-8) 
constitute deeds of further charge. 
On thesecond question, there is, however, 
some difficulty. The Munsif held that the 
plaintiff was a bona fide transferee for 
value-and was not, therefore, bound to pay 
the money due under these two deeds of 
further charge of which he had no notice at 
the time of his purchase. This question 


(1) 25 Ind. Cas, $05; 17 0, C. 303. 

(2) 8 O, C. 132. 

(3) 32 Ind. Cas, 740; 20. L. J. 601. 

a 46 Ind. Cas. 80; 5 O. L. J. 159. 

5) 50 Ind. Cas. 897; 6 O. L. J. 147. 

(6) 65 Ind. Cas. 401; 25 O. O. 134; 80. L. J. 640; 


4 O.) 58. 
7) 70 Ind. Cas. 66; 9 O. L. J. 484; 4 U.P, L. B.(Q) 
110; (1923) A. L R. (O0) 24, 
(8) 2 Ind. Cas, 859; 31 A. 482; 6 A, L. J. 654. 
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does not seem to have been argued at all 
before the learned Subordinate Judge in 
appeal, The’ question is, however, one 
which relates. to a point of law and I am 
bound to take notice of it in second appeal. 
It is doubtful, inmy opinion, that if the 
two deeds (Exs. A-2 and A-3) had been 
registered the plaintiff would have been 
able to escape the liability under them 
by merely urging that he was a bona fide 
transferee for value. I would have been 
inclined to hold in such a case that it 
was his duty to make a search in the 
Registration Office to find out the charges 
on the property which he was purchasing 
and if he did not do so it would have 
been difficult to hold that he acted with 
due care and caution and that he was a 
But it appears to me 
that the two deeds (Exs. A-2and A-3), being 
unregistered deeds, cannot be enforced 
against the plaintiff, who is a purchaser of 
the same property under a subsequent 
registered deed of sale. Section 50 ofthe 
present Registration Act (XVI of 1908) says 
that “Every document of the kinds mention- 
ed inels. (a), (b), (c). and (d) of s. 17, sub- 


.8. (1), and els. (a) and (b) ofs. 18, shall, if 


duly registered take effect as regards the 
property comprised therein, against every 
unregistered document relating to the same 
property, and not being a decree or order, 
whether such unregistered document be 
of the same nature as the registered do- 
cument or not.” To the same effect was 
s. 50 of the previous Registration Act ILE 
of 1877. It is clear that the plaintiff holds 
under a registered deed of sale and so 
did his vendor. It is clear that under 
the law as it then stood Exs. A-2 and 4-3 
did not require registration and both of 
them although - unregistered were valid 
deeds of further charge but that makes’ 
no difference. Under these circumstances 
I do not see how the defendants can 
escape the provisions of s.:&0 of the 
Registration Act. In Keshav Pandurangv. 
Vinayak Hari (9) a Full Bench case of 
the Bombay High Court, the facts were 
these. On the 7th August 1876 the de- 
fendant purchased the property in dispute 
under an unregistered sale-deed and on 
the same day he leased it to his vendor. 
Subsequently in 1878 he also obtained a 
decree for rent against his vendor, On 
the. 23rd May 1881 the plaintiff purchased 


(9) 18 B, 355; 9 Ind, Dee, (N, 6.) 745, 


(89 i 0. 1925] 


the same property from ‘the same vendor- — 


under a registered deed of sale. In 1888 the 
plaintiff sued the defendant to establish his 


right to the property and to recover posses-. 
sion. Itwas held that the plaintiff was _ 
entitled toa decree; his registered deed tak-. 


ing priority over the prior unregistered 
deed ‘of the defendant. In Jethabhai Day- 
alji v. Girdhar, (10) the defendant held 
“under two unregistered mortgage-bonds 
and subsequent to the said mortgages the 
land was mortgaged to the plaintiff by- a 
registered mortgage. The defendant there- 
after obtained a decree on the basis of 
his unregistered mortgages in execution of 
which the mortgaged property was brought 


to sale and purehased by a third person | 
the: 


who was put in possession of 
property by Court. Thereupon the plaint- 
iff sued to enforce his mortgage lien 
against the property in the hands of the 
“auction-purchaser who pleaded that .his 
mortgages were entitled to priority over 
the plaintiff's mortgage being of earlier 
dates, and that he as purchaser at a sale 
under a decree obtained upon the earlier 
mortgages held the property free from the 
plaintiff's claim. It was held that the 
plaintiff's mortgage being a registered one 
was entitled under’s. 50 of the Registration 


“Act to priority over the unregistered bonds- 


under which the defendant had purchased. 
In. Ishan Chander Dey v. Gonesh Chandra 
Parsi (11) the quéstion was considered by 


a Full Bench of the Calcutta. High Court’ 


and it was held that a purchaser of im- 
moveable property under aregistered deed 
of sale was entitled to priority over a 
purchaser of the same property in execu- 
tion of a subsequent decree obtained by a 
mortgagee-under a prior unregistered deed. 
Maclean, CO. J., delivering the judgment 
in that case said that he‘agreed with the 
view expressed in the two Bombay cases 
referred to above. The view enunciated 
in those cases seems to be in consonance 
with the view taken by the Allahabad High 
Court in Jagrup Rai v. Radhey Singh (12). 
and Baldeo Prasad v. Baldeo (13).'To the 
same effect is a later ruling of the 
Calcutta High Court in Sarat Chandra 
Sil v. Sheikh Meher (14). 


(10) 20 B. 158; 10 Ind. Dee. (x. s.) 664. 
(11) 28 C. 139; 50. W. N. 419. 
aa 13 A. 288; A. W, N. (1891) 63; 7 Ind, Dee. (xN. s.) 


(13) A. W.-N. (1901) 112. 
(14) 4 O. D. J, 490. 
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being duly registered must take effect- as . 


regards the property comprised therein 
against: the unregistered: documents relat- 
ing to the same property held by the-de- 
fendants. a “ie 


J, therefore, allow this appeal, set aside - 
the decree of the lewer Appellate Court- 
and restore that of the Court of: first in-- 


stance with costs in all Courts. : 


Z. K. 


ne 
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PRIVY. COUNCIL. 
APPEAL FROM THE Patna Hias COURT. 
November 13, 1924. 
Present :—-Lord Dunedin, Lord Atkinson, 
Mr. Ameer Ali and Lord Salvesen. 
RAMDAHIN SINGH AND OTHERS— 
APPELLANTS ; 

é -TETSUS ` EN 
` Musammat CHANDRAMA KUER AND 
ANOTHER-—RESPONDENTS. 

Hindu ` Law—Adoption—Authority 

Probability. ` 
Where itis alleged that authority to. adopt a son 
was given to a Hindu wife by her deceased husband; 
who died young, the point whether the death was. 


of widow— 


"s 


l Appeal allowed. - 


sudden or after a prolonged illness is one that has a. 


great bearing on the probability of the adoption. 
[p: 566, col. 1.) , 
Appeal from the judgment and decree ofi 
the Patna High Court reversing.a judg“, 
ment and decree of the lower Court. 
Messrs. A. M. Dunne, K. C., and B: Dubé. 
for the Appellants. . 
~ Messrs. De Gruyther, K. C., and, Wallach, 
for the Respondents. . h 


JUDGMENT. ae 

Lord. Dunedin,—This case. depends 
upon two questions of fact: (1) Was the. 
adoption -of the child -effected by the- first 
respondent ? (2) Had that respondent 
authority from her late husband to make. 
such adoption ? The Trial Judge held both 
of these questions to be answered in the. 
negative. The High Court reversed that: 
As to the first question, their Lordships 
have no doubt that the High Court was right. 
That on the day stated there was a. great 
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gathering of people is undoubted, there 
being the independent testimony of the 
Police Inspector. There is ample testimony 
as to the ceremony. The appellants’ 
witnesses, who say there was no adoption, 
merely assevetate the fact, andin saying 
they never heard ofthe assembly of the 
people, a most unusual thing in a small 
village, they do nothing but throw doubts 
on their own veracity. 

The other question is attended with more 
difficulty, and for that difficulty, the re- 
spondents have, in a great measure, them- 
selves to thank. In the end, their Lord- 
ships do not find that there is evidence of 
sufficient cogency to make them disagree 
with the judgment of the High Court. The 
story is, that three days before the death 
of the deceased he asked:some friends to 
come in; then summoned his second wife, 
and, in the presence of his friends and 
his second wife, - orally gave permission to 
adopt. There is, as might be expected, no 
direct contradiction available to the evi- 
dence of the various witnesses, who speak 
to this occasion; but the appellants say 
that the whole story is a mere fabrication 
ex post facto when the first respondent, 
having got fond ofthe child, who was her 
husband's grand nephew, wished to adopt 
him. Here comes the unsatisfactory nature 
of the evidence brought forward on 
both sides, which itis more than easy to 
criticise. The chief pointof contention is 
as to the duration’ of the illness, from 
which the deceased husband died. It is 
said that three days before his death he 
gave this permission toadopt. The appel- 
lants say that he died cfasudden seizure, 
In the plaint, they say that he had some 
food at 10 o'clock, became unconscious and 
died within halfan hour. Some of the ap- 
pellants’ witnesses saw the man on the day 


of his death; but none of them, with one 


exception, saw him except in a state of 
unconsciousness. The story of the respond- 
ents is that. he was ill with an illness, for 
a period from twenty-one to twenty-four 
days. It-is quite obvions that this is a 
very crucial point; because, whether he 
died suddenly or died after an illness is 
a matter that has a great bearing upon 
the probability of the adoption, as he was 
a man of only thirty years of age, and, 
therefore, had he not been stricken with 
illness, unlikely, with young wife, to whom 
he had only been married three years, to 
have given up all hopes of having a son 
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himself. Both sides tried to help their 
case with documentary evidence. There 
is, on the one side, a diary of expenses 
which points to an illness going on for 
about twenty days On the other Land, 
there is a certificate by the chowkiday of a 


-death, in which occurs the entry of “epo- 


pegsi,” which is supposed to represent 
apoplexy. Their Lordships can only say that, 
in their view, these documents point very 
strongly to fabrication on the one side and 
interpolation on the other, and they cannot 
put any weight upon either ofthem. Then 
the appellants say that a doctor was 
summoned from a neighbouring village, 
on the night of the death. He might have 
been able to tell something as to how 
the death occurred. He is not produced. 
On the other hand, the respondents say’ ` 
that, during his illness of twenty-one days, 
the deceased was attended by a native 
doctor. He is not produced. Both of those 
men are alive. One circumstance which, 
in this unsatisfactory state of affairs, 
affects their Lordships’ minds, is that it 
would have heen more than easy, if the 
man had not been ill during the twenty- 
one days, to prove that he had been seen 
going about the village and ‘engaged on 
his ordinary avocations. There is no 
evidence of that sort, brought by the ap- 
pellants at all, Upon the whole matter, 
although feeling that it isnot possible to 
say with certainty where the truth lies, 
their Lordships, as they have already indi- 
cated, have not seen evidence of sufficient 


-eogency to interfere with the judgment of 


the High Court. They will, therefore, humb- 
ly advise His Majesty to dismiss the 
appeal ; but, in view of the unsatisfactory 
state of the case on both sides,. there will 
be no cos!s of the appeal to either party. 

N. H. Appeal dismissed. 


Solicitors for the Appellants:—Mesers, 
Barrow, Rogers and Neville. 


Solicitor for the Respondents:—Mr. 4. 
Polak. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. . 
Seconp Cryin, APPEAL No. 279 or 1924, 
April 22, 1925. 
Present:—Mr. Wazir Hasan, A. J. ©. 
_ CHANDRIKA PRASAD — DEFENDANT 
—ÅPPELLANT 
VETSUS 


“RAM SAGAR—PLANTIFE—RNSPONDENT, 

Hindu Law—Minor—Guardian, alienation by— 
Benefit of estate, what amounts to—Loan incurred to 
carry on sir cultivation —Interest, high rate of—Minor, 
Whether bound. 

Undər thə Hindu Law the manager for an infant 
heir can rightly charge the estate of the infant ina 
casa of need or for the benefit of the estate. There is, 
however, no hard and fast rule as to what constitutes 
and what doas not constitute “benefit.to the estate” and 
the decision of the question depends on a considera- 

. tion of the entire circumstances of each particular case. 
|p. 563, cols. 1 & 2.] 

It cannot be laid down asa broad proposition that 
in no cass cultivation of the sir by the guardian of an 
infant can be regarded as a benefit to the estate of the 
infant, nor that such cultivation is always a benefit to 
the estate. [p 568, col. 2] 


: In the family otav illage zemindar, notin affluent’ 


circumstances, whose chief source of subsistence is 
cultivation of sir lands a mortgage by the manager for 
the purpose of carrying on sir cultivation may be for 
the benefit of the estate and binding on the infant. 
[p. 568, col. 2; p. 569, col. 1.) 

Hunoomanper. saud Panday v. Baboose Munraj 
Koonweree, 6M.I. A. 398; 18 W. R.81n; Ssvestre 
253n; 2 Suth. P. ©. J. 29; 1 ‘Sar. P.O. J. 552: 19 E. R 
147 and Palaniappa Chetty v. Deivasikamony Pandara 
Sannadhi, 39 Ind. Oas. 722; 441. A. 147; 21 O: WN. 
729; 15 A. L. J. 485; 1 P.L. W. 697; 33 M. L. J. 1; 19 
Bom. L. R. 567; 22 M. L. T. 1; (1917) M. W. N. 507; 26 
C. L. J. 153; 40 M. 709; 6 L. W. 222 (P. C.), referred 
to. 


Where the guardian of a minor offers substantial 


security for a paltry sum raised fora necessary pur- 
poss and agrees to pay interest atthe rate of 12 per 
cent. per annum compoundable every six months, the 
agresment relating to interest is unjustified: and is not 
binding oa the minor. [p. 568, col. 2; p. 569, col. 1] . 

- Radha Kishun v. Jag Sahu, 8) Ind. Cas. 791; 51 I. 
A. 278; (1924) A. T. R. (P. C.) 184: 5P. L. T. 434; 26 
Bom. L. R. 732; 20 L. W:285; 47 M. L. J. 329; 2 Pat. 
L. R. 259; 35 M. L. T. 177; 11 O. L. J. 652; 22 A. L. J. 
959; L. R. 5A. (P. C.) 129; 29 O: W. N. 293; 10 0. & A. 
L.R. 1884; 10. W. N. 481; 4 Pat. 19 (P. CO), fol- 
lowed. 

Appeal from a decree of the First Ad- 
ditional District Judge, Barabanki, dated the 
-7th April 1924, modifying that of the Sub- 
ordinate Judge, Barabanki, dated the 20th 
September 1923. 


Mr. M. Wasim, for the Appellant, 
Mr. GN. Misra, for the Respondent. 


JUDGMENT .—This is the defendant's 
appeal. The suit out of which it arises was 
brought in-the Court of the Subordinate 
Judge of Barabanki to recover the sum of 
Rs, 1,500 from him on ‘the foot of a mort- 
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gage, dated the 20th I uly 1908, by sale of ` 
the mortgaged proper ty which is a 1 pie, 13 
kirants, 1 jau 4 tills share. situate in village 
Ambaur, Pargana Partabganj, in the District 
of Barabanki. The mortgage in suit was 
executed during the.defendant’s minority 
by his mother and natural guradian, Mus- 
sammat Jagrani, for a sum of Rs. 300 
carrying interest at the rate of 1 percent. 
per mensem compoundable with six-monthly 
rests. 
the defendant was to the effect that there 
was no consideration for the mortgage in 
question and that if there was any its 
re-payment was not binding on him for the 
reason that the guardian had incurred the 
Joan ultra vires of her powers under the 
Hinda Law and that the rate of interest was 
excessive and unconscionable, 


The Court of first instance decreed the 
claim in its entirety. On appeal by the 
defendant tothe Court of the Additional 
District Judge of Barabanki the decree of 
the First Court was modified and a decree 
for a sum of Rs. 90.only together with 
interest at the rate already mentioned was 
passed and in the event-of default in pay- 
ment within six months of the amount .so 
decreed the hypothecated property was 
directed io be sold, 

In appeal to this -Court the learnea 
Counsel for ‘the defendant-appellant con- 
tends that the claim for the sum of Rs, 90 
allowed by thelower Appellate Court was 
not justified on the ground that the loan of 
the sum of Rs. 90 was not proved to have 
been either for the need or for the benefit 
of the estate and that in any event the'rate 
of interest which the defendants mother 
and guardian agreed -to pay was not shown 
to have been justified i in the circumstances 
of this case. 


The facts are as follows:—The sum of 
Rs 90 now in dispute was borrowed by the 


-defendant’s mother for the purpose of pur- 


chasing bullocks with the object of cultive t- 
ing the family sir lands. . It appears from. 
the evidence accepted as reliable by the 
lower Appellate Court that the sir cultiva- 
tion was maintained by the defendant's 
father till his death.” Soon after, his widow 
sold the bullocks which were used in the 
sir cultivation by her hushand presumably 
on the ground that they had become old 
and infirm. Thus the sir cultivation was 
put a stop to and the lands: were let out to 
tenants on grain rent. - After an interval 


The main plea in defence raised by ` 
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of about four or five years the defendant's 
mother thought of restarting the sir cultiva- 


tion and with that object in view she bor-. 


rowed Rs. 90 now in dispute to purchase a 
fresh pair of bullocks, The bullocks were 
accordingly purchased and sir cultivation 
was started again. 

The learned Counsel for the appellant 
argues that the fact8 as proved and stated 
above neither establish a “need” nor a 
“benefit to the estate”, and, therefore, the 
debt in question is not binding on the 
defendant. The learned Counsel hegan to 
substantiate his argument by referring to 
the well-known decision of their Loidships 
of the Privy Council in the case of Hunoo- 
manpersaud Panday v. Babooee Moonraj 
Koonweree (1). In that case Lord Justice 
Knight Bruce in delivering the judgment of 
their Lordships of the Privy Council made 
the following observation :—“The power of 
the manager for an infant heir to charge an 
estate net his own, is, under the Hindu 
Law, a.limited and qualified power. It can 
.only be exercised rightly in a case of need, 
or for the benefit of the estate.” This case 
` and some other cases were considered at 
length by their Lordships of the Privy 
Council in the recent case of Palaniappa 
Cheity v. Deivasikamony Pandara Sannadhi 
(2) and in summing up the result of those 
authorities. Lord Atkinson said:—“No in- 
dication is to be found in any of them 
as to what is, in this connection, the precise 
nature of the things to be included under 
the description ‘benefit to the estate. “Tt 
is impossible, their Lordships think, to 
_ give a precise definition of it applicable 

to all cases, and they do not attempt to do 
* go. The preservation, however; of the estate 
from extinction, the defence against hostile 
litigation affecting it, the protection of it 
or portions from injury or deterioration 
by inundation, these and such like things 
would obviously be benefits. The difficulty 


is to draw the line as to what are, in this” 


connection, 
what not,” 


The above quoted observation makes it 
perfectly clear. that there is no hard and 
fast rule for determining the question as to 
what constitutes and what does not con- 


to be taken as benefits and 


(1) 6M. I. A. 393; 18 W. R. Sin; Sev 253n; 
Suth. P. O. J. 29; 1 Sar. P. Ò. J. 559: 19 EE us” Í 
IB) 39 Ind. Cas. 722; 441. A. 147; 21 0, W.N. 799. 
15 A. L. J. 485; 1 P. L. W. 697; 33 M. D.J. 1:19 Bom 
L R. 567; 22M 1. T. 1; (1917) M. W. N. 307: 26 0. D 


J, 153; 40 M. 709; 6 L, W. 222 (P. 0). 
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stitute “benefit to the estate.” What may 
be regarded such a benefit in one case may 
not be so regarded in another. The answer 
toa question as to whether a certain loan 
falls within the description “benefit to the 
estate” or it does not fall within ‘that 
description must depend, therefore, on a 
consideration of the entire circumstances 
ofevery particular case. I am not prepared 
to lay down a broad proposition to the 
effect that in no case a sir cultivation by a 
guardian ef an infant can be regarded a 
“benefit to the estate.” On the other hand, 
Tam equally not prepared to state that 
such a cultivation is always benelit tc the 
estate. l must decide the question raised 
in the present appeal in the light of the 
circumstances proved in the case before 
me. 

According to the evidence the only pro- 
perty held by the mother ofthe defendant 
at the time of the loan was the sir land. In 
whose possession the rest of the share was 
I cannot say. The sir cultivation had been 
carried on by the deceased father of the 
defendant so long as he lived and it is 
not proved that he incurred any debts for 
the reason of carrying on that cultivation. 
It seems to me that in a family so circum- 
stanced as the defendant was on the date 
of the mortgage in question the cultivation 
of sir lands would be the chief source of 
substance and the past experier.ce had 
shown that it could be cariled un piofit- 
ably. There is no evidence to show that 
the letting out of the sir lands to tenants on 
batai rent was more beneficial than bringing 
them under ‘cultivation by the manager 
herself, No further debis seem to have 
been incurred in relation to this cultiva- 
tion. Inthe family ofa village zemindar 
such as the present family is sir cultivation 
is almost an appurtenant to a good manage- 
ment of the zemindari property. On these 
grounds I am not prepared to disagree with 
the view taken by the lower Appeliate 
Court in respect of the binding character 
of the loan Rs. YXU. | : 

This brings me to the consideration of 
the second question 1aised by the learned 
Counsel for the. defendant-appellant and 
that relates to the agreement into which 
the mother of the defendant entercd to 
pay interest at the rate of 12 per cent. per 
annum compoundable every six month, | 

From a consideration of the’ entire cir- 
cumstances appearing in this case it is- 
reasonable ta hold that the- family was not 


? 
3 


80 Ï. O. 1925] PANDURANG SHRIDHAR PATHAK V. NARHAR PANDURANG ATRE. 


n affluent circumstances and that being 
so the guardian had to borrow this sum 
of Rs, 90 before she could commence again 
the sir cultivation but there the necessity 
ended. There is no proof that there was 
any justification on her- part to enter into 
the agreement in the matter of the rate of 
interest now challenged by the defendant. 
The lawon the subject is perfectly clear 
and is to be found in the latest decison of 
their Lordships of the Privy Council.in the 
case of Radha Kishun v. Jag Sahu (3). The 
defendant's mother offered substantial secu- 
rity for an advance a paltry sum of Rs. 90 
and in that view lam not prepared to hold 
that anything: beyond 6 per cent. per 
annum could “be a justifiable rate of in- 
terest. 

I, therefore, allow this appeal, modify 
the.decree of the Court below by striking 
out that portion of it which awards interest 


to the plaintiff-respondent at the rate of 


12 percent. per annum, compundable six 
monthly and in lieuof that portion of the 
decree I. award interest to him at the rate 
„of 6 per cent. per annum on the sum of 
Rs. 90 till realization, The other directions 
contained in the decree of the lower Appel- 
late Court will hold good. 

The plaintiff made an enormously ex- 
-travagant claim and the defendant offered 
to pay nothing. In the circumstances. I 
think the ends of justice would be satis- 
| fied if Iorder the parties to bear their own 
ker ey along. I order accordingly. 

Order accordingly. 


) 184; § P. L. T. 434; 26 Bom. L. R. 732; 20 L. W. 
7 M. L. J. 329; 2 P: L. R. 259; 35 M. L. T. 177; 11 
J. 652; 22 A. L. J. 959: L. R. 5 A. (P. C.) 129; 29 
N, 293; 100, & A. L. R. 1384; 10. W. N. 481; 4 


3) 
(P. 0. 
985; 4 

L; 
NO. W. 
J Pat, 19 (P. ©). 


-BOMBAY HIGH COURT. 
Civitn Rere «nce No. 12 of 1924. 
f Febriary-19, 1925. 
Present:—Sir Norman Macleod, KT., Chief 
Justice, and Mr. Justice Coy yajee. 
PAN DURANG SHRIDHAR PATHA K 
“—JUDGMENT-DKBTOR 
versus 
NARHAR PANDURANG ATRE— 


Decree: HOLDER. 
z Civil. Procedure Code (Act V of 1908), e. 152, O. XXI, 
T, 90—Ezecution of decree—Sale held for sum larger 


` chaser, 


-and that, 


86 Ind. Cas. 791; 511. A. 278; (1924) A. LR. 
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than that due under decree—Inherent power of Court 
to set aside sale. 

Where property is sold in execution of a decree - for 
a sum larger than that due under the decree, the Court 
has no inherent power.to set aside the sale, inasmuch as 
the rights of a third party, namely, the auction-pur- 
have intervened, and the right of the auction- 
purchaser to retain the property cannot be interfered. 
with. 


Reference made by the Commissioner; 
Central Division. 

Mr. A. G. Sathaye, for the Judgment- 
debtor. 

Mr. D. A.. Tuljapurkar, 
holder. : 

Mr. D. C. Virkar, for the Purchasers. 

JUDGMENT.—We think that -the 
order of 25th September 1923, made by the 
Subordinate Judge was beyond his powers 
therefore, ‘it must be set aside. 
On January 16, 1922, an order was passed 
that execution should proceed against the 
judgment-debtor in the case for Rs. 180. 
On 25th March 1922, another order was 
passed on the judgment-creditor’s appplica- 
tion that the amount prayed for, namely, - 
Rs. 443, should be realised by sale of the . 
mortgaged property. This sale was held in: | 
pursuance of the latter order and the pur- 
chaser was put into possession. Later it 
was represented to the Judge that when 
the order of March 25, 1922, was passed, the 
order of January 6, 1929, was lost sight of, 
so that there was an irregularity in thesale. 
The Judge thought that he had inherent 
powers under s. 152, C. P. ©. to set aside 
the order of March 25, 1922, and ‘the sale ` 
held thereunder. So he ordered the amount 
paid by the auction-purchaser to be refunded 
and sent back the proceedings to the Col- 
lector to recover Rs. 180, and costs of the 
darkhast by sale of the mortgaged pro- 
perty or a sufficient part thereof. It might 
have been within the competence of the 
Subordinate Judge to alter the order of 
March 25, in which the figure ‘443’ had been 
entered by an error. But we are of opinion 
that he had no jurisdiction to go further - 
and set aside the sale which had taken 
place under that order, with the result that 
the righis of third parties had arisen. In 
Hatton v Harris- AU Lord Watson said 
(page 560*):— 

“When an error of that id has been 
committed, it-is always within the compe- 
tency of the Court, if nothing has interven- 
ed which would render it inexpedient or in: 


(1) (1892) A. O: 547; 62 L. J. P. C. 24; 1 R. 1; 671, 
T, 722. i 


for the Pete 





tn 
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ordér to bring it into harmony with the 
order which the Judge obviously meant to 
pronounce.” ; 
“The laches of the judgment-debtor has 
not been accounted for. He stood by and 
saw his property sold to recover Rs. 443, 
when the proper amount was Rs. 180, but 
the rights of third parties have now inter- 
vened and we cannot interfere with the 
right of the auction-purchaser to retain the 
property in the circumstances of the case. 

We, therefore, make an order setting 
aside the Subordinate Judge's order of 
September 25, 1923, and directing that 
possession should: be restored to the auc- 
tion-purchaser. He is entitled to the costs 
of these proceedings from the judgment- 
debtor. ' 

Our thanks are due to the learned 
`Pleaders who have argued this matter be- 
fore us. ; 


Z, K. Order setaside. 


OUDH JUDICIAL COMMIS- 

SIONER’S COURT. 

First Civiu APPBAL No. 34 or 1924. 
l May 14, 1925. 

Present: —Mr. Simpson, A. J. C., and 

: Mr G. N. Misra, A. J.C. 

QUDRATULLAH KHAN AND ANOTHER — 
DEFsNDaNTS— APPELLANTS 
h VETSUS 
Musammat GULQANDI—Puatntirr— 
: RESPONDENT. 

Transfer of Property Act (IV of 1882), ss. 2 (d), 52 
—-Lis pendens, doctrine of, applicability of—Mortgage 
suit—Preliminary decree-—Sale in execution of money- 
decree—Sule in execution of mortgage-decree—Auction- 
purchasers, position of. : 

The doctrine of lis pendens applies not only to 
private sales but also to auction-sales held in ex2cution 

. of decrees. [p. 579, col. 2.] 7 | : 
Therefore, where after the passing of a preliminary 
decree ina mortgage suit the mortgaged property is 
“gold in execution of a money-decree passed against the 
mortgagor, and is purchased by a third party the sale 
in favour of the latter is inoperative and ineffectual 
as against the mortgagee, who himself purchases the 
property in execution of his mortgage-decree at a sale 
subsequent to the one held in execution of the money- 
decrve. |p. 572, col. 1.] 

Radhamadhub Holdar v. Monohar Mukerji, 15 C. 
756: 15 L A. 97; 12 Ind. Jur, 297; 5 Sar. P. C. J. 211; 7 
Ind. Dec. (x. s.) 1088 (P. C.), Sohan Laiv. Jot Singh, 
90 Ind. Cas. 458: 16 O. C. 148, Har Shankar Prasad 
Singh v. Shew Gobind Shaw, 26 C. 966; 4 C. W. N. 317; 
13 Ind. Dec. (x. s.) 1218, Byramji Jamsetji v, Chuni 
Lal Lalchand, 27 B, 266; 5 Bom. L. R. 21 and Sukhdeo 
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Prasad v. Jamna, 23 A. 60; A. W. N. (1900) 199, relied 
on. 4 
Lalu Mulji Thakar v, Kashi Bai, 10 B. 400; 5 Ind. 
Dec. {N. 8.) 655, referred to. = 
First appeal against a decree of the 
Subordinate Judge, Hardoi, dated the 17th 


- March 1924, 


Messrs. M. Wasim and -Ali Mohammed, 
for the Appellant. f 

Messrs. A. P. Sen, H. K. Ghosh and A. P, 
Nigam, for the Respondent. 


JUDGMENT. —This is an appeal 
brought by the defendants Nos. 7 and 8against 
a declaratory decree passed by the Court of 
the Subordinate Judge of Hardoi. The facts 
of the case are:—On the 19th December 
1890 a possessory mortgage was executed 
by one Habibullah Khan in favour of 
Mahadeo Prasad, husband of the plaintiff- 
respondent, in respect of 15 biswas of vil- 
lage Daryapur Bakku situate in the District 
of Hardoi. Three simple deeds’ of mort- 


- gage were subsequently executed by the 
-same person in favour of Mahadeo Prasad. 


Those deeds have been called deeds of 
further charge but they are really deeds 
of simple mortgages for’ various amounts - 
at different rates of interest hypothecat- 
ing the same share as was mortgaged undér 
the deed. of 1890, The dates of those three 
deeds are 19th December 1890; -12th March 
1891 and 30th July 1892. On the 4th 
March 1909 Musammat Gulqandi respon- 
dent, widow of Mahadeo Prasad, the origi- 
nal mortgagee, brought a suit for sale on 
the basis of all the four deeds,mentioned ` 
above against the heirs of the mortgagor, 
Habibullah Khan, who had. died in the 
meanwhile. On the 19th April 1910 the suit 
was decided by the Court of the Addi- 
tional Judge of Hardoi, giving the plaintiff 
a decree for Rs. 66,178-13-5 in respect of 
the three simple mortgages, declaring that. 
no decree could he passed with respect 
to the possessory mortgage dated the 
19th December 1890 (Ex. 3). The Court 
further declared that the property shall 
be sold subject to that possessory . mort- 
gage. On the 10th May 1913 the respond- 
ent got her decree ‘made absolute and 
on the 16th February 1916 put in an appli- 
cation for execution of the decree- by sale 


‘`of: the property. Between the date of the 


preliminary decree and the final decree 
one Thakur Shankar Bakhsh brought a 
suit for money due against the heirs of 
the original mortgagor and obtained a 
decree from the Courtof the Additional 
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Judge of Hardoi on the Ist May 1912 
(Ex. 10). After the application for execu- 
tion had been filed by the respondent, 
sale took place in execution ofthe decree 
of 1912 and a portion of the property 
was purchased by -one Maulvi Subhanullah 
who is impleaded in the suit under appeal 
as the defendant No. |. The date of the sale 
at which he purchased is the 20th May 


1916 and the sale was confirmed on the. 


lst July 1916. The sale, as stated above, 
was: only with respect ‘to 7-16ths of 15 
biswas, The purchaser ‘got mutation of 
names effected in his favour with respect to 
a 7-16ths share but did not get actual pos- 


session as the respondent was validly in ` 


possession of the entire 15 biswas under 
the possessory mortgage dated the 19th 
December 1890. The respondent prosecuted 
her application for execution and ultimately 
brought the property to sale on the 20th 
June 1918: She herself purchased the pro- 
perty and a sale certificate with respect to 
the entire share of 15 biswas was issued 
to her on the 27th Angust 1918 (Ex. 9). 
She then went to the Revenue Court and 
asked for mutation of names to be made 
-in her favour as proprietor in respect of 
the 15 biswas share purchased by her. 
The application was opposed hy Maulvi 
Subhanullah with respect to 7 16th share 
purchased by him and ib was rejected. 
She now brings the present suit that her 
title with regard to the 7-16th share out of 
15 biswasshare purchased by heron the 20th 
June 19L8 be declared. She contends that 
the sale in favour of Maulvi Subhanullah 
in 1916 was.inoperative and ineffectual and 
not binding on her. 

. In her suit the respondent impleaded 
Maulvi Subhanullah, the heirs of the ori- 
ginal mortgagor Habibullah Khan, and also 
persons to whom title had passed from 


Maulvi Subhanullah. One Syed Mahmud-- 


ul-Haq a Pleader of Hardoi, purchased 
the property from Maulvi Subhanullah and 
he in his own turn transferred it to 
_ Qudratullah Khan and Inayatullah Khan, 
‘sons of Habibullah Khan, the original 
yaortgagor, now defendants Nos. 7 and 8 
As Maulvi Subhanullah and Syed Mahmud- 
ul-Haq were left with no interest in.the 
property in suit. their names were struck 
out from the array of the defendants in 
‘the case. The suit was mainly contested 
by the defendants Nos. 7 and & They 
raised various defences to the suit which 
ib is not now material to consider, The 
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only defence, with whieh we are at present - 
concerned, is whether the sale in favour 
of Maulvi Subhanullah, which took place 
on the 20th May 1916, was one which could 
be considered to be binding on the respend- 
ent and whether the defendants Nos. 7 
and 8 as successurs-in-interest to him were 
entitled to redeem.the ‘mortgages on the 
basis of which the decree for sale had 
been passed in favour of the respondent 
and in execution of which she had pur- 
chased the property. The respondent 
contended that the sale in favour of Maulvi 
Subhanullah was bad on the ground of lis 
pendens. 

The learned Subordinate Judge of Har- 
doi decided the suit in favour of the plaint- 
iff, holding that the purchase made by 
Maulvi Subhanullah could not affect the 
rights of the plaintiff which she acquired 
by her purchase onthe ground of lis pendens. 
He also held that whatever rights were 
acquired by Maulvi Subhanullab under his 
purchase were swept awayin execution of 
the plaintiff's decree inasmuch as the 
only right which he had was to pay off 
the plaintiff and thus to redeem the. 
property and he not having done so before 
the sale in the plaintiff's favour lost all 
rights to the property. The defendants 
Nos. 7 and 8 have appealed to this Court 
against the decree of the ‘Subordinate 
Judge and the points argued before us 
on behalf of the appellants were that the 
doctrine of lis pendens did not apply to 
their case and that their right to redeem 
was still suhsisting. The Counsel on their 
behalf intimated that his clients were 
willing to redeem the mortgage in the 
respondent's favour to the extent of the 
share purchased by his clients. 

The Counsel for the appellants argued 
that the doctrine of lis pendens did not 
apply to Court sales held in execution of 
decrees, He referred to s. 52 of: er 
Transfer of Property Act, 1882, and tos 
cl, (d), of the same Act and relied ma 
a ruling of the Bombay “High Court in 
the case of Lalu Mulji Thakar v. Kashi 
Bai (1). Whatever doubts may have been 
entertained upon this point they have long 
been setat rest by the decision of ibeir 
Lordships of the Privy Council in Radha- 
madhub Holdar v. Monohar' Mukerji (2). 
The matter was discussed in this Court 

(1) 10 B. 400; 5 Ind. Dec. (N. s. 


) 655. 
(2) 150. 756: 15 I. A. 97; 12 Ind. Jur. 297; ‘5 Sar, P, 
0. J. 211; 7 Ind. Dec. (N. s.) 1088 Œ. O) 
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-and.it was held in Sokan Lal v. Jot Singh 
(3), that the doctrine of lis pendens applies 
to sales. held in execution of decrees. 
The ruling relied upon by the learned 
` Counsel for the~appellants was considered 
by the Bombay High Court itself and 
ovérruled ina subsequent decision in the 
case of Byramji Jamsetji v. Chuni Lal Lal- 
chand (4). 

In Radhamadhub Holdar v. Manohar Mu- 
kerji (2), the circumstances were these :— 
One. Matangini was the proprietor of a 
certain estate and she granted the estate in 
putni to one Mukerji, the father of the 
defendant in that case. After that Matin- 
gini mortgaged her proprietary interest to 
the same putnidar Mukerji whose position 
after the _mortgage became that. of a 
putnidar ofthe estate with a charge upon 
the proprietary interest. Subsequently a 
creditor of Matingini in execution of his 
money-deéree attached the property and 
put it up for sale.. 
madhub in that case became the purchaser 
‘of: the property. He purchased Matingini's 
proprietary right subject to the putni and to 
the. mortgage -created in favour of Mukerji. 
Im. the meantime Mukerji enforced his 
- charge against Matingini and got a decree 
and: himself purchased the property in exe- 


The plaintiff Radha-. 


QUDRATULLAH KHAN V. GULQANDI, 
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tained to enforce the charge from all in-”, 


terests in the property and if the judgment- 


_ debtor could be so excluded it was equally: 


-of their Lordships of the 


cution of the decree. Radhamadhub brought ` 


ansuit for redemption of the mortgage 
on: the basis of which Mukerji had obtain- 
ed: the decree for sale and had himself 
purchased the property, 
behalf of the defendant was that Radha- 
madhub’s titlé had become completely ex- 
tinguished by his not having redeemed the 
property before the sale at which Mukerji 
had purchased the property. Their Lords- 
_ hips of the Privy Council held that after 
the sale held in execution of the decree ob- 
tained by Mukerji, Matingini’s proprie- 
tary. interests, whatever -they were, were 
completely lost and it was equally clear 
that. the plaintiff's title was ‘also lost, he 
having purchased the right, title and in- 
terest of Matingini. It was consequently 
Held. that the plaintiff was bound by the 
proceedings in Mukerji's suit. It is thus 
clear from the above decision of their 
Lordships of the Privy Council that if 
the judgment-debtor had herself remained 
the owner ofthe proprietary interest she 
. would have been clearly excluded by the 
sale held in execution of the decree ob- 
. (3) 20 Ind. Cas. 458; 16 O. U. 148. 
(4) -27 B. 266; 5 Bom. L. R. 21, 


The contention on .- 


ed. In our opinion’ 


clear that the auction-purchaser, who had | 
purchased the property during the pendency 
of the suit to enforce the charge, would 
also be similarly excluded. That decision 
Privy Council 
has been followed in, all the various High 
Courts in India and it is now universally 
accepted proposition of law that. the doc- 
trine of: lis pendens applies not only to. 
private sales but also to auction-sales held 
in execution of decrees—Vide Har Shankar 
Prasad Singh v. Shew: Gobind Shaw (5), 
‘Byramji Jamsetji v. Chunilal Lalchand 
(4), Kunhi Umah v. Amed (6) and Sukhdeo- 
Prasad v. Jamna (7). 

In Har Shankar Prasad Singh vw.. Shew . 
Gobind Shaw (5) a decree for sale was ob- 
tained on the 3lst August 1889. In exe- 


cution of that decree the property was pur- 


chased by the plaintiffs on the llth Dec- 
ember 1891 and the sale was confirmed on 
the 5th March 1892. Meanwhile pending 
the. execution ‘proceedings the property . 
mortgaged was purchased by the defend- - 
ants at a revenue sale on the 30th Septem- 
ber 1891, which sale was confirmed. on’ 
the llth March 1892, In the suit institut- 
ed by the plaintiffs for possession of the 
property purchased. by them the defendants 
questioned the validity. of the mortgage- 
decree and contended. that they were not 
bound’ by “it, not being parties. thereto, 
and also claimed in the alternative the 
tight to redeem the mortgaged property. 
It was held that the defendants, were bound 
by the mortgage-decree the principle of: 
lis pendens applying: to ihe case. It was 
also held that the purchase made. by the 
defendants was subject to the mortgage, 
in execution of which the plaintiffs had 
purchased the property, and they were 
bound in law to discharge that mortgage 
before the sale in execution of the mort-. 
gage-decree had actually taken place, or 
before, at any rate, that ‘sale had been 

confirmed ; and that ‘having failed to do.so, ` 
their right of redemption was extin guish- 
Maulvi Subhanullah 
should have tried to pay off the decree of 
the. respondent prior to sale being held “in © 


on (N. s.) 
(6) liM lM. J. 476; 5 lnd. Dec. (N. 8.) 
. (7) 23-A. 60; A. W. N. (1900) 199. 


6) 26 C. 966; 40. W. N. 317; 13 Ind. Dee. 
491; 
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"execution thereof. It- was open to him to 
- apply to the Court for ` permission to 
deposit the ‘decretal amount in lieu of 
: which the sale was taking place. Although 
the’ decree for sale had become abso- 


` lute yet in accordance with law as laid - 


“down by this Court and by various other 


: mortgagor to deposit the decretal amount 
in Court prior to the date of sale was clear 
'.in spite of the fact that a decree absolute 
. had been obtained by the decree-holder. 
- Even if there had been any difficulty 
raised in his way he could very well have 
` filed asuit iw Court for redeeming the 
” mortgage-decree to which he was “hot a 
party and in execution of which the re- 
spondent was putting up the property~to 
sale. It was also open tu Maulvi Subhan- 
~ ullah to deposit the decretal amount in 
- Court even afterthe sale under O. XXI, 
‘or. 89, of the C. P C. before that sale had 
actually been confirmed. No such step 
was however taken by him and the only 
- conclusion at which we can arrive is that 
- his rights, whatever they were which he 
had acquired by his auction-purchase in 
1916, were extinguished in 1918 after the 
sale in favour of the respondent had actual- 
*. ly taken place and confirmed. We do not 
think that any equities arise in this case 
- because at the time of thesale at which 


Maulvi Subhanullah purchased the pro-. 


perty the respondent's decree was’ fully 
- notified and there is a mention of it in 
: the sale certificate issued by the Court to 
him, vide Ex. 34..Under these circum- 
“ stances we think that the decision of 
the learned Subordinate Judge is perfect- 
ly correct and there is no force in this 
appeal. 

“We, therefore, dismiss the appeal with 


- costs. 


Z. K. Appeal dismi ssed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Sgconp Crvin Appsau No. 298 oF ee 
May 18, 1925. 
Present:—Mr. Dalal, J. C. 
Pandit KRISHNA NAND—Dsrenpant— 
APPELLANT 
versus 
Musammat SHIWARAJI—Pcantirs—. ° 
-RESPONDENT. 
Gontract Act (TX of-1878), s. 28--Agreement promis- 
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ing monthly allowance to mistress——Consideration, when 
ther immoral—Registration Act (XVI of 1908), s. iy 


- Agreement promising to pay profits of certain property 


—Charge—Registration, whether necessary: 

An agreement by a Hindu promising to pay. a 
monthly allowance to a woman kept by him as a per- 
manent mistress cannot be regarded as one for an 
immoral consideration within the nieaning of s. 23 of 


Kisandas Laxmandas v. Dhondu Tukaram, 57 Ind, 
Ha 472; 44 B. 542; 22 Bom. L.R. 762, dissented 
rom, 

An agreement containing a promise for the pay- 
ment of money and the prolits of certain property does . 
not create acharge on the property and does not re- 
quire registration. 

Second appeal against a decree of the 
First Additional Subordinate Judge, Gonda, 
dated the llth April 1924, affirming that of 
ihe Munsif, Tarabganj, dated the 25th May 
1923. 

Mr. S. N. Roy, for the Appellant. 

Mr. Naim Ullah, for the Respondent, 

JUDGMENT.— The facts are these. 
The plaintiff is a widowed sister of the 
defendant’s wife. The defendant took her 
into his house when she was only 8 or 10 
years of age and kept her as his mistress 
as goon as she attained the age of puberty, 
In 1908 with the woman getting older and 
there being disputes between this woman 


A à > : “ the Contract Act. 
. High Courts in India the right of the- 


‘and her sister, the defendant's wife, the 


defendant thought it better to get rid of 
her and executed an agreemerit promising 
to pay her a monthly allowance. The allow- 
ance consisted of Rs. 2 in cash and the 
profits of a certain property. There is ason 


-5 years old of the connection. 


The woman brought this suit for the.re- 
covery of arrears of allowance under the 
agreement and made astatement on oath 
in Court. The defendant made no such 
statement and took refuge‘bebind consider- 
ations of immorality after he had perform- 
ed acts, which according to him were im- 
moral. There is no force in this argu- 
ment. Section 23 of the Contract Act says 
that the consideration or object of an agree- 


‘ment is lawful unless the Court regarda 


it as immoral or opposed to public policy, 
Two Courts one presided over by a Hindu 
gentleman and another by a Muhammadan 
gentleman have not regarded the consider- 
ation as immoral. This is a Third Court 
presided over by another Indian and I do 
not consider the consideration to be im- 
moral, That settles the matter. 

It was further argued that the deed 
ought to have been registered. There is- 
no charge created on the immoveable pro- 
` perty. There is only Prous for the pays 


~ 


| Bad 


‘ment of money and different avenues as to 
the sources of money are indicated in the 
agreement. Registration was not neces- 
. sary. 


On behalf of the appellanta ruling of’ 


the Bombay High.Court reported as Kisan- 
das Laxmandas v. Dhondu Tukaram (1) 
was quoted. That ruling is merely an opin- 
-ion of two Judges without any reasoning 
and in this case I have pointed out that there 
is the opinion of three different Judges 
against it. 

I dismiss this appeal with costs. 

Z. K. Appeal dismissed. 

(1) 57 Ind. Cas. 472; 44 B. 542; 22 Bom. L. R. 762. 





ALLAHABAD HIGH COURT. 
Sgconp OIVIL APrEAL No. 1296 oF 1923. 
June 11, 1925. 

Present:—Mr. Justice Sulaiman. 
Musammat BETI BAI—DEFENDANT 

— APPELLANT 
versus 
TANTYA SINGH AND oTHERS—PLAINTIFFS 


—RESPONDENTS. . 

Bundelkhand Encumbered Estates Act (I of 1903), 
"ss. 12, 18—Limitation Act (IX of 1908), Sch. I, Arts. 
142, 144, 148--Transfer of Property Act (IV of 
. 1882), s. 60—Mortgage—Mortgagors, some, becoming 
disqualified proprietors, effect of—Satisfaction of 
mortgage-debt pro tanto--Mortgagee continuing in 
possession—Adverse possession—Redemption, suit for—- 

Limitation—Mortgage, integrity of, whether broken. 
The effect of the failure of a mortgagee to make 
any claim against an estate to which the provisions 
of the Bundelkhand Encumbered Itstates Act have 
been applied is that the integrity of the mortgage 
must be deemed to have been broken up by operation 
of law so far as the share in the joint debt of those 
persons to whom the Act has been applied is con- 
cerned. The position is the same as if the mortgagee 
had accepted from those mortgagors to whom the 
Act has been applied their proportionate share of 
the mortgage-debt and freed their share from encum- 
. brance, that is, it has the effect of partially breaking 
up the integrity of the mortgage-debt. So far, 
however, as the shares of the mortgagors to whom 
“ the Act has not been applied are concerned the mort- 
. gage still subsists and the possession of the mort- 
gages can in no way be adverse to such mortgagors. 
Even with regard to the shares of those mortgagors 
to whom the Act has been applied, the possession of 
the mortgagee in spite of the satisfaction of the 
debt will not become adverse to the mortgagors until 
adverse possession is asserted by the mortgagee to 


- the knowledge of such mortgagors.[p. 575, col. 2; p. 576, 


col, 1. 
rene provided by s. 18 of the Bundelkhand 
Encumbered Estates Act is not the only remedy 
_ which a proprietor is entitled to have recourse to in 
order to obtain possession of mortgaged property from 
. a mortgagee whose debt is deemed to have been 
gatisfied under. the provisions of the Act, The 
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remedy provided by the section is a summary remedy 
and it doesnot in any way take away the right of 
the proprietor to obtain possession in any other way 
allowed by the law. fp. 576, col. 1.] 

Where without acquiring any interest in the equity 
of redemption a mortgagee merely allows some of the 
mortgagors to redeem their shares without the con- 
sent of the other mortgagors, the integrity of the 
mortgage is not completely broken up and the 
remaining mortgagors can still redeem the whole of 
the unredeemed portion of the mortgaged property. 
[p. 576, col. 2.] < 

Lachmi Narain v. Muhammad Yusuf, 17 A. 63; A. 
W. N. (1895) 6:8 Ind. Dec. (N.s ) 365, Chhittar Mal v. 
Ram Narain, 24 Ind. Cas. 84; 12 A. L. J. 603 and Ali 
Jan Khan v. Majid-ud-din, 81 Ind. Cas. 275; 21 A. L. 
J. 450; (1923) A. I. R. (A.) 499; 45 A..524, followed. 

Second appeal against a decree of the 
Subordinate Judge, Banda, dated the 25th 
of April 1923. 

Mr. U. S. Bajpai, for the Appellant. 

Dr. K. N. Katju, for the Respondents. | 


JUDGMENT.—This is an appeal by 
Musammat Beti Bai, defendant No 1, aris- 
ing out of a suit for redemption. It appears 
that in 1895 a mortgage was made by five 
persons for asum of Rs. 96 in favour of 
Bhola whose repiesentatiyes are the appel- 
lant Musammat Beti Bai and defendant 
No. 2 who is made a pro forma respondent 
The plaintiff No. lis one of the mortgagors, 
Plaintiffs Nos. 2 toand defendants Nos. 3 
to 6 are vhe representatives of the other 
four mortgagors. i 

In 1905 three of the mortgagors, exclud- 
ing the plaintiff No. 1 Tantia Singh and. 
Musammat Kanji, applied under s. 6 of the 
Bundelkhand Encumbered Estates Act re- 
questing that the provisions of the Act be 
applied to them. Inthe written statement 
which they were required to submit under 
s. 8 they did not mention this mortgage- 
debt at all. lt is also noteworthy that the 
other two mortgagois did not make any 
application under the Act, The order -of 
the Judge under the Act was passed in 
July 1905. 

It is unnecessary to decide in this case 
whether only such persons who are men- 
tioned as ereditors in the statement filed 
under s. 8 are deemed to be claimants 
under s. ll and to them only s. 12 applies, 
or whether s. 12 applies to all creditors, 
because the Courts have assumed it to be 
so, and the Counsel for both the parties 
admit before me that so far as the three 
applicants are concerned the mortgage-debt 
as against them was in fact discharged. It 
ig necessary only to note that no steps 
were taken under s. 18 of the Act for the 
ejectment of the mortgagees. 


(89 I. 6. 1995) 
The plaintiffs’ case simply was that they 


being co-mortgagors were entitled to redeem 
the entire mortgaged property on payment 


of the entire mortgage-money, and they. 


offered to pay the whole mortgage-money. 
The defendants Nos. 1 and 2, however, 
pleaded that the whole debt having been 
discharged they assumed adverse posses- 
sion over the property and the claim was 
barred by time. There wasa further plea 
that the plaintiffs were not entitled to 
redeem more than their ownshares. There 
were also pleas of res judicata and estop- 

pel and several other pleas. 
“The Court of first instance found that 
there was no adverse possession at all, and 
the claim was not barred by time. The 
pleas of res judicata and estoppel were not 
argued before the Court and they were 
admitted to be without force. The learned 
Munsif, however, passed a decree in favour 
of plaintiff No. lin respect of his own share 
as well as the share’ of the defendants 
Nos, 5 and 6 who represented Musammat 
Kanji who had not made any application, 
on payment of two-fifths of the mortgage 
. money but dismissed the claim of the plaint- 
iffs Nos. 2to 5 with regard to their shares 
as wee as the share of the defendants Nos. 3 
and 4, 

The plaintiff No.1, of course, didnotappeal. 
- Plaintiffs Nos. 2and 5 appealed and want- 
ed a decree forthe balance of the share. 
. The defendants Nos. 1 and 2 filed cross- 
objections setting up their plea of adverse 
possession. The lower Appellate Court con- 
sidered that the whole case was opened 
before it and passed a decree in favour of 
all the plaintiffs including plaintiff No. 1. 
The judgment of the lower Appellate Court 
after reciting the preliminary facts starts 
by saying ‘the Pleaders of both the parties 
argue only one point before me, namely, 
whether the suit of the plaintiffs was barred 
by limitation or not.’ The plea of limita- 
tion had been found in favour of the plaint- 
iffs and, therefore, that pleain appeal must 


have been taken on behalf of the defend-' 


ants only. If one were to take this state- 
ment strictly it would look asif the plaint- 
iffs did not press the grounds taken in 
. their own appeal which, ofcourse, did not 
include the plea of limitation. But the 
learned Judge in this case has gone on to 
. consider whether they should not be. given a 
decree for their share, and has also gone on 
-t0 consider the actual amount which they 
ought to be made to pay. On the other 
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hand, there is no reference to the plea of 
res judicata and estoppel raised by the 
defendants which must be taken not to 
have been pressed in the lower Appellate 
Court. it seems to me that the substantial 
point argued by the parties was the effect 
of the proceedings under the Bundelkhand 
Encumbered Estates Act on the rights of 
the parties, and this is the point which has 
been discussed by the Judge though not 
accurately described by him as being the 
sole question of limitation. f 

So far as the question of the amount is 
concerned the learned Advocate for the re- 
spondents, in view of the deposit of the full 
amount under s. 83 and the offer in the 
plaint to pay the whole, and no objection 
to the amount in the grounds of appeal be- 
fore the District Judge, has expressed his 
willingness to pay the whole of it. 

The substantial question that remains is 
whether the plaintiffs can get a decree for 
possession or not. Assuming thats, 12 ap- 
plied to the case, as both parties admit that 
it did, all that was the result of the proceed- 
ings under the Act was that the claim of 
the mortgagee against the three proprietors 
who had applied stood dischargede The 
appellant's contention is that as the mort- 
gage-debt wasa joint one, the whole debt 
must be deemed to have been discharged, 
and, therefore, from that moment-the pos- 
session of the mortgagees became adverse 
as against all including those who had 
not applied. But under s. 12, it was only 
the claim against the proprietors who had 
applied that was duly discharged, and not > 
algo their claim against those who had not 
applied. But the mortgagees also cannot 
now claim the whole of the debt from those 
who had not applied, on the ground that 
they were jointly liable for the whole. The 
legal effect of the proceedings is that tha 
integrity of the mortgage must be deemed 
to have been broken up by operation of 
law so far as the share inthe joint debt 
of those who applied was concerned. This . 
was the view expressed by Piggott, J., in 
the case of Pohkar Singh v. Kam Din (1) 
following an earlier decision of his own. I 
agree with him that the failure of the mort- 
gagees to make any claim under the Act 
as against some of the mortgagors had the 
same effect in law as if they had accepted 
from these mortgagors their proportionate 
share of the mortgage-debt and freed their 


(J) 18 Ind, Cas. 819; 10 A. lv 4.11, 


hare from incumbrance, t. e., it has the 
‘effect of partially breaking up the integrity 
of the mortgage-debt. The view that the 
“integrity of the joint debt becomes broken 


up is further supported by the case of- 


‘Makund Rao v. Janki Bai (2), where a pro- 
portionate part of a joint decretal debt was 
‘allowed to be recovered. It follows thatso 
far as the share of the mortgagors who did 
not apply is-concerned the mortgage still 
“subsists, and the possession of the con- 
testing defendants can in no possible way be 
adverse. 


The next question is whether their pos- 
-session was adverse as against those whose 
“share of the mortgage debt was discharged. 
This, in my opinion,isa mixed question of 
“Jaw and fact. If the defendants have not as- 
.serted: adverse possession to the knowledge 
of those proprietors, the twelve years’ rule 

of limitation would not apply because the 
„plaintiffs are not suing for possession on 
“the ground of dispossession within the 
meaning of Art. 142. Even ifthe debt 
‘stands discharged, it does not necessarily 
follow that from that moment the posses- 
‘sion of the mortgagee is adverse. It is 
“true that under s. 18 he may be ordered 
“to be ejected by the Judge, but the lia- 
“pility to ejectment -does not necessarily 
‘mean that the possession of the mortgagee 
“is adverse. In many cases the mortgage- 
debt of a usufructuary mortgagee is dis- 
‘charged out of the usufruct and yet he 
‘continues in possession. It has never been 
suggested that his possession is deemed 
to have become adverse from the moment 
when his debt was paid off. Furthermore, 
`I am of opinion that the remedy provided 
by 8.18 of the Actisnot the exclusive remedy 
which a proprietor is entitled to have re- 
' course to. That isa summary remedy provid- 
ed and it doés not in any way take away 
the right of the proprietor to obtain pos- 
; session in any other way allowed ‘by law. 
“The First Court distinctly found that the 
“ mortgagees did not assert adverse posses- 


' gion at least up to 1918, but they themselves. 


were under theimpression that the mort- 
gagee rights’ still existed. The lower Ap- 
` pellate Court also has found that there is 
“no evidence that the mortgagees held the 
. property adversely. Under these circum- 


* stances the claim of none of the plaintiffs- 


` can be said to be barred by time. The 
` ordinary period prescribed for redemption 


(2) 30 A. 141, A. W. N, (1908) 43; 6 A. L, J, 132, 
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is sixty years, and that period has not 
expired. . . 
The learned Vakil for the appellant last- 
ly contended that Bisheshar’s 
regard to a fractional share of this pro- 
perty has been previously dismissed and 
tbat the plaintiffs’ claim with regard to 
that share should not be decreed. This 
contention was really a part of the plea 
of res judicata which was not pressed be- 
fore the Court of ‘first instance, not before 
the lower Appellate Court. It cannot 
succeed unless it is established in the first 
instance that Bisheshar did actually pur- 
chase the share of one of the heirs of the 
mortgagors, and that sucha purchase by 
him was valid. under the law. ; 
Although I have held above that- the 
integrity of fhe.mortgage debt was broken 
up partially, it does not follow that the 
mortgagees can insist on the remaining 
mortgagors redeeming their shares piecè- 
meal, The integrity was broken. up in the 
sense that the claim against those pro- 
prietors who had applied was altogether 
dischařged and they were freed from all 
liability. But this did not necessarily in- 


: volve a splitting up of the mortgage so far ' 
‘as the remaining mortgagors 


and their 
interests were concerned. In cases where 
a mortgagee himself acquires an interest 


-in the equity ofredemption, the integrity 
-is completely broken up under s. 60 of 
-the Transfer of Property Act. 


But this 
is not so where without acquiring any in- 
terest himself he merely allows some of the - 
mortgagors to redeem their shares without 
the consent of the other mortgagors. In such . 
cases the view of this High Court. has 
consistently been that the remaining mort- 
gagors can still redeem the whole of the 
unredeemed portion of the “mortgaged 
property. This was the view clearly ex- 
pressed-in the case of Lachmi Narain v. 
Muhammad Yusuf (8) which was followed 


-in the case of Chittar Malv. Ram Narian 


(4) and which has been recently followed 
in Alt-Jan Khan v. Magid-ud-din (5) and 
in MusammatFatima Bibi v. Saiyid Sadiq 
Husain (F. A. No. 230 of 1922 -decided on 
the llth of June 1925). - 
The result of this view is that the plaint- 
ere entitled to recover ” 
possession of their share of the property 


(3) 17 A. 63; A. W. N. (1895) 6; 8 Ind, Dec. (x. 8.) 365. 

(4) 24 Ind. Cas. 84; 12 A. L. d. 604. i 

(5) 81 Ind. Gas. 275; 21 A. L. J. 450; (1023) A.I R, 
(AJ 499; 45 A. 524, l 


suit with ` 
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without paying any money whatsoever on 
the ground that their liability has been 
discharged, and the defendants have not 
established their adverse possession as 
against them. Plaintiff No. 1 is entitled 
to redeem the remaining share of himself 
and the other defendants-mortgagors on 
the ground that the integrity of this 
portion of the mortgaged ‘property has 
not been broken up. 

In equity the plaintiff No. 1 could have 
been called upon to pay only the propor- 
tionate amount of the mortgage debt. Un- 
fortunately it is difficult in appeal to 
ascertain- the exact interest which the 
plaintiff No, 1 and the defendants-mort- 
- Zagors possessed in the mortgaged pro- 
perty, In order to avoid a remand the 
learned Advocate for the respondents, for 

the reasons stated above, has agreed to 

offer the whole amount of the mortgage 
money. 

-, In a case of this kind, when the pro 
forma defendants do not contest the claim, 
it is desirable that the whole property 

should be redeémed once and for all. I, 

therefore, uphold the decree for possession, 

I accordingiy allow this appeal in part, 
and, modifying the decree of the lower 
Appellate Court, decree the claim in full 
on payment ofthe whole amount. of Rs, 96. 
.In case that amount has not been deposit- 

ed, the period will be extended by six 
“months from this date. < 

As the appeal fails substantially, the 
appellant will have to pay the costs of the 
respondents, 


Z.K. Appeal allowed, 


SIND JUDICIAL COMMIS- 
- SIONER’S COURT. 
ORIGINAL Civit Sorr No. 380 oF 1921. 
April 3, 1925. 
Present:—Mr. Rupchand Bilaram, 
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AMRITLAL GULABDAS AND OTHERS 


— PLAINTIFFS 
| versus - 
DEVSI JAMAL VORA AND ANOTHER— 
DEFENDANTS. : 
, Partnership —D issolution—Rights of partners 


lnter se. 
A capitalist partner has no right of pre-eminence or 
puperiority in him to compel the working partners to 
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-is defendant No. 2. It appears 
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submit to a sale of their rights in the partnership 
property on such terms as he should choose to pre- 
scribs. The existence of such a right is utterly 
inconsistent with the acknowledged principles of the 
equality of rights and authority of all the partners. 
{p. 578, col. 1.) 

On the dissolution of a partnership, and in the 
absence of any contract to the contrary, every partner 
has a right to have all the partnership property sold 
and to have the proceeds of the sale, after discharging 
all the partnership debts and liabilities, divided 
among all the partners according to their respective 
shares. No partner has a right to insist that any 
particular item ofthe partnership property shall 
remain unsold and that it should be either divided 
= specie or allotted to him at an arbitrary value. 
ibid.) i: 

Darby v. Darby, (1856) 3 Drew. 495; 106 R. R. 408 at 
p. 413; 25 L. J. Ch. 371; 2 Jur. (x. s.) 271; 4 W. R. 413; 
61 E.R. 992, relied upon. 


Mr. Kishenchand Wadhumal, 
Plaintiffs. 

Mr. Kimatrai Bhojraj, for the Defend- 
ants, 


for the 


JUDGMENT.—These are objections to 
the Commissioner's report. The original 
plaintiff in this suit is one Devsi Jamal 
who has now been transposed as defendant 
No. 1. The firm of Gulabdas-Dwarkadad 
consisting of Amritlal, Dwarkadas, Kanya- 
lal, and Hazarimal are original defendanta 
No. 1 and are now plaintiffs. Keshowlal 
that on 
September 15, 1919, the parties entered into 
a partnership in cloth business which was 
to be carried on here in the name of Nand- 
laland Co. The firm of Gulabdas-Dwarka- 
das were to be the capitalist partners and 
were to supply Rs. 40,000 as capital, One 
representative of their firm was also to 
attend to the businéss and to keep effective 
control on the working partners, Devsi and 
Keshowlal. Theirshare in the partnership 
was nine annas and a half. Devsi had 84 
annas and Keshowlal another 34 annas 
share. -It was also provided that if required 
Devsi would proceed to England to effect 
purchases of goods. Shortly after thia 
business was started Devsi was sent to Eng- 
land, At that time asum of Rs, 10,000 was 
paid into Messrs. Cox and Co. asa deposit 
who opened credit for this. firm at Home 
to the extent of £15,000. At that time the 
exchange was very favourable and tha 
cloth market was rising. Like every other 
cloth merchant this firm exceeded beyond 
their limit and made large purchases with 
the result that when the exchange went 
down and the market fell there was a heavy 
Joss to the firm resulting in quarrel 


T S 
amongst, the partinare,. “Tt is ‘paid that the 
capitalist . partners acted somewhat high 
handedly and took possession of all the shop 
goods without allowing the working part- 
ners-to prepare a proper ‘inventory. 

©- The first objection pressed by Mr. Kimat- 
rai isin respect of the amount which should 
be allowed as the value of the shop goods 
which were forcibly taken possession ‘of by 
the firm of Gulabdas Dwarkadas. They 
have valued them at Rs. 26,948-4-6. There 
is nothing to show how this valuation has 
been made. As capitalist partners they 
had no tight of pre-eminence or supe- 
- riority in them to compel the working 
partners to submit to a sale of their 
rights in -the : partnership property. -on 
such ferms as they should choose -to` pre- 
scribe. - The existence of- such ‘right of 
superiority is utterly inconsistent with the 
acknowledged principles of the equality of 
rights. and. authority of all the partners; 
Story on Partnership, para. 351. “It is now 
well-settled that on the dissolution of the 
partnership and in the absence of any con- 
tract to the contrary every partner has a 

right to have all the partnership property 
aold and to have the proceeds’ of -the sale 
after discharging all the partnership debts 
and liabilities divided among all the part- 
ners according to their respective shares. 
No partner has a right to insist that any 
particular item of the partnership property 
shall remain, unsold and that it- should‘ be 
either divided in specie or allotted to-him 
atan arbitfaty value. Darby v. Darby (1). 
{t was. not open to Messrs. Gulabdas D warka- 
das to take forcible possession of the goods 
and then to retain therh at their own, valua- 
tion. 

-It was the duty of thé E NG to 
ascertain what money had actually been 
realised by thé salé of the goods subsequent 
to: the dissolution, and what goods, if any? 

had rémained unsold and what allowance if 
any should be given to- the capitalist part- 
ners as the cost of effecting such sales and 


in the event of their having caused -un- | 


necessary loss by their own act or default 
in realising proper value what would be the 
fair amount for which they should be made 
liable ? ` 

' The fact that Devsi had applied to, the 
Court for appointment of a Receiver and 
had not pressed his application or that he 
had valued the goods as between Rs. E ie 


~ (1) (1856) 3 Drew. 495; 106 R. R, 408 at p. 413;" 
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and Rs. 40, 000 was no ground for accepting 
his arbitrary value put upon the goods by 
the capitalist partners. The Commissioner 
should hold a further inquiry with regard 
to this disputed item and ascertain the 
value of the goods in the light of this judg- 
ment. : 
‘The next objected item is Rs. 3,840-15-0 
debited to Devsi as being the amount due 
by him atthe foot of his personal account. 
Again the Commissioner has not applied. 
his mind to the nature of the objections 
Yaised and has given no reasons in support 
of his finding. lt appears that £ 500 were 
remitted by ‘the firm to Devsi when he was 
in England. This sum has been debited in 
his personal account. His case is that it 
was spent on partnership account, Prob- 
ably- a part of this sum was utilized by him 
on his personal account. No attempt has 
been made to ascertain what sim if any 
was appropriated by him on his personal 
account or what sum if any he has failed to’ 
account for. Itis asserted by Mr. Kishen- 
chand that Devsi has not given credit for 
certain secret commission received by him. 
This isno ground for holding him liable 
for £500. If proofis given in respect of 
any secret commission not accounted for 
then the‘sum proved to have been received: 


` by him can alone be debited to him, The 


Commissioner should, therefore, ascertain - 
what portion of £ 500 if any and what secret , 
commission if any’ Devsi -has failed to 
account for and in doing so the Com- 
missioner should, however, - -see that the 
parties are not allowed to introduce any 
new-items otnew objections unless they 
have.specified them at the proper time, 

[Note—The rest of the judgment is not necessary 
for the report. —Ed.] 

P. B. A. 

Z. K. 


Order accordingly. 
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OUDH JUDICIAL COMMIS- 

l SIONER'S COURT. - 
SECOND CIVIL APPEAL No, 289 oF 1924: 
May 14, 1925. 

Present :—Mr. Simpson, AJ. OG. ~ 
BABOO EAD ee ee 


Wee pe MOHAMMAD ASKARI— - 
` PLAiNTIFE—RESPONDENT: ` 


J: Qhe 871; 2 Jur, (x.s) 871; 4 W, R: 413; 61, K “992, 4 Transfer of Property Act (IV of 1882), 1. 10¢-~ 
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” „ment. 
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Landlord and tenant—Notice to pay enhanced rent or. 
to vacate premisés—Notice invalid for ejectment, whe- 
ther valid for enhancement. 

Plaintiff served a notice on the defendant, who was 
his tenant, that from a certain date he would be 
liable to pay rent at an enhanced rate and that if he 
was not willing to pay at that rate he should vacate 
the premises by a certain date. Defendant did not 

. vacate the premises and plaintifi brought a suit 
against him for ejectment and for arrears of rent at 
the enhanced rate. It was found that the notice 
served on the defendant was -not a valid notice to 
quit inasmuch as it did not expire with the last day 
of the month of the defendant's tenancy: 8 

Held, that although the notice was not a valid 

, notice to quit, it was a valid notice for the purposes 
of enhancement of rent and that the defendant was 
liable to pay rent at the enhanced rate. 


Second appeal from a decree of the 
Officiating District Judge, Lucknow, dated 
the 4th April 1924, affirming that ofthe Mun- 
ee Lucknow, dated the 23rd January 
1924. Sete 

‘Mr. Raj Bahadur for Mr. Makund Bihari 
Lal, for the Appellant. ` 
` Mr. E. R. Kidwai, for the Respondent. 


: 'JUDGMENT.—This is a second 
appeal. The first and second grounds of 
appeal are not. pressed. There remains 
only one point for decision and it is a 
narrow-one. i; 
-Nawab Murtaza Begam, executed a 
waqfnama in respect of her property, and 
constituted the trustees of, the Hossain- 
. abad trust mutwallis of the wagf. A 
_ portion of the property consisted of shops, 
and one of these shops was occupied by 
the present appellant Babu Lal. The 
trust proceeded to grant a lease of these 
shops, including Babu Lal’s sliop, to Mirza 
Mohammad Askari the plaintiff-respondent. 
The first ground of appeal questions the 
validity of the lease; but:it has not been 
pressed. I may say that i consider that 
‘ there was no substance in it—Mohammad 
Askari proceeded to serve the shopkeepers 
with notices of enhanced rent and eject- 
They did not vacate the shops and 
‘he brought suits one of which was the 
` present suit for ejectment, and at the 
same time for arrears of rent at the en- 
hanced rate. a wak 
In Babu Lal's.case the learned Munsif 
found that the notice of ejectment was 
invalid, because the plaintiff fell into the 
„error of supposing that Babu Lal's tenancy 
began on the 30th day of each English 
Calendar month, whereas, as a matter of 
fact, it began on the Ist day of each 
month. -He, therefore, dismissed the suit 
for ejectment but he granted a decree for 
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arrears of rent at the enhanced rate. 
Babu Lal appealed to the District Judge. . 
He took various points, but as regards the 
notice the only point he took was that he 
was not served with it. He did not 
suggest that if the notice was invalid for 
the purposes of ejectmentit was necessarily 
invalid to support a decree for enhanced 
rent. His- appeal was dismissed. He 
comes here on second appeal, and the 
first and second grounds not being pressed, 
there remains only the question whether 
the notice, admittedly invalid for the 
purposes of ejectment, is nevertheless good 
to support a decree for arrears of rent at 
the enhanced rate. In Burge v. Mohammad 
Inam Ullah Khan (1), the facts were that. 
the plaintiff served the defendant’ with 
a notice that he would charge Rs. 60 
rent per month for the house from the 
4th June 1923, and if the defendant did 
not accept the proposed enhancement of 
rent he was free to vacate it by that 
date. The defendant did not- vacate. It 
was held that this implied that he agreed 
to abide by the proposal made in the 
notice and the plaintiff was given a decree 
for the enhanced rent. It does not appear 
from the report whether the notice in that 
case was a valid notice of ejectment or 
whether it was not, I have sent.for the 
file and I find that the notice contained a 
defect, inasmuch as it was signed by three 
persons- only and not by the fourth. The 
Judge, Small Cause Court said that the ques- 
tion need not be decided. The learned Judge 
of this Court “also did not decide it. , 
This strengthens my view that the Courts 
below have decided the present case 
rightly. The notice may not have been 
valid according to the terms of s. 106 of the 
Transfer of Property Act, but nevertheless 
it was actual notice to the tenant that a 
higher rent was demanded, and that the 
landlord expected him to pay the enhanced 
rent or to vacate the house. The appeai 
fails and is dismissed with costs. : 

Z. K. Appeal dismissed, . 
(1) 82 Ind. Cas. 585; 10 O. & A. L, R. 819; 11 0. L 


J. 561; (1925) A. I. R. (O.) 189; 1 O.W, N. 408; 28 O, G 
71. . 
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BOMBAY HIGH COURT. 
Seconp CIL APPEAL No. 16% or 1921. 
December, 16, 1924. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Crump. 
KALYAN MUNICIPALITY—Derenpant 
— APPELLANT 


versus = 
GOVIND KARSAN RAMJI—P.iaintirr— 
RESPONDENT. 

Bombay District Municipal Act (III of 1901), ss. 59 
(vii), 65 (I)— General sanitary cess, levy of—Notice, 
whether necessary—Absence of notice, effect of— 
Provincial Small Cause Couris Act (IX of 1877), 
Sch. 1I, Art. 85 (j)—-Suit to recover amount of cess 
illegally levied—Interest, claim for-——-Suit, whether 
cognizable by Small Cause Court. 

A notice under s.65(1) ofthe Bombay District 
Municipal Actis not necessary for the levy of a 
genral sanitary cass under s. 59 (vit) of the Act. 
Therefore, the levy of such a cess cannot be held to be 
ultra vires on the ground of want of such notice. 

suit to recover the amount of a cess illegally’ 
recovered from tho plaintiff by the defendant Munici- 
pality together with interest on that sum by way of 
damages or compensation, falls within the purview of 
“Art. 85: (j) of Bch. II tothe Provincial Small Cause 
Courts Act and is, therefore, excluded from the 
cognizance of a Small Cause Court. _ 

Second appeal against the decision of the 
Joint Judge, Thana, confirming the decree 
of the Subordinate Judge, Kalyan, in Suit 

No. 235 of 1920. . 

Mr. P. B. Shingne, for the Appellant. 

Mr. A. G. Desai, for the Respondent. 


JUDGMENT. . 

Macleod, C. J.—This isa suit by the 
plaintiff for the recovery of Rs. - 363-0-1 
levied from him by the Municipality of 
‘Kalyan for general sanitary cess and shop- 
| tax in regard to the property situated with- 
in the Kalyan Municipal area. The plaint- 
ifs contention was that the recovery was 
illegal inasmuch as he was not given the 
notice required by s. 65 (1) of the District 
Municipal Act, and because the Municipal- 
ity did not observe the procedure pre- 
scribed by ss. 59 to 65 of the Act in regard 
to the imposition of these taxes. 

A preliminary point has been taken that 
no appeal lies, the suit being of a Small 
Causes Court nature. If the plaintiff had 


confined his claim to the amount taxed’ 


and illegally recovered by him, then it 
would have been a suit triable by the 
Small Causes Court, and consequently there 
would be no second appeal. But the plaint- 
iff asked for interest on that sum and that 
could only have been awarded as damages 
or compensation for the amount having 
been illegally recovered from him, Çon- 


. 
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sequently the jurisdiction of the 
Causes Court would be barred under Art. 
35 (j) of the Second Schedule and a second 
appeal lies. z 

We are not concerned in this appeal with 
the amount of the claim which relates to 


Small. 


the shop-tax, as it is admitted that the levy . 


of the increase in shop-tax was illegal for 
want of sanction of the Governor-in-Council 
so we are only concerned with the amount 
levied for the general sanitary cess. Both 
the lower Courts have held that that levy 
was illegal on the ground of want of notice 
under s. 65 (1) of the District Municipal 
Act. The only thing that can be said for 
the respondent's argument is that it has 
found favour with Judges in the lower 
Courts. It is perfectly obvious that the 
plaintiff misread s. 65 (1) and has confused 
taxation with assessment. The Municipal- 
ity were not assessing plaintiff's property 
for the first time, nor were they increasing 
the assessment. Therefore, no notice was 
required to be given to the plaintiff under 
that section They were levying the tax 
under s, 59 (vti):—‘‘A general sanitary 
cess for the consiruction or maintenance, 
or both construction and maintenance, of 
public latrines, and for the removal and 
disposal of refuse.” ` Proviso (c) says such 
a tax: can be levied at a rate on buildings. 


The Municipality can impose separately _ 


any two or more of the taxes described in 
els. (i), (vii), (viii) and (ix), or they may 
impose a consolidated tax assessed as a rate 
on’ buildings or lands. The fact remains 
that they were empowered to impose 4 
general sanitary cess, they did so by resolv- 


o 


ing that a rate of 3 per cent. on the - 


letting values of buildings should be levied 
for that purpose. It is not suggested 
that the proper measures were not taken 
in order to validate the imposition of the 
tax. - 


I cannot, therefore, agree with the lower i 


Courts that the levy of this tax was illegal 
on the ground of want of notice under s. 68 
(1) ofthe Act. Therefore, the appeal must 


“be allowed. 


There will only be a decree for the 
amount of the shop-taxes admittedly no 
properly exacted from the plaintiff. i 

Each party to bear its own costs through- 
out. ; 

Crump, J.—I agree, 


Z. K. Appeal allowed, 


[89 1. O. 1928] 


OUDEH JUDICIAL COMMIS- 
SIONER’S COURT. 
First Civic APPRAL No, 59 or 1924. 

- May 27, 1925. 
Present:—Mr. Simpson, A. J. C., and 
Mr. G. N, Misra, A. J. C. 
Thakur BISHWANATH SINGH— 
PLAINTIFF—APPELLANT 
VETSUS 
RAM RATAN AND OTHERS—DEFENDANTS— 
RESFONDENTS. 

Hindu Law—Widow —Debts incurred by husband — 
Mortgage executed by widow to pay off debts—Necessity 
Income of estate. 

Under Hindu Law a widow has absolute power of 
disposal over the income of the property inherited by 
her from her husband. She is entitled to spend the 
whole income and is not bound to make any savings. 
[p. 582, col. 2.] é i 

If a Hindu widow appropriates the whole income 
arising out of her husband's estate and borrows 
money to pay off debts incurred by her husband, she 
is perfectly justified in so doing, and if she raises 
the amount necessary to discharge those debts by 
means of a mortgage of her husband's estate, the 
mortgage is binding on his heirs. [p. 583, col 1.) 

Under the Hindu Law a* widow is bound to pay the 
debts due by her husband, such payment being con~ 
ducive to the spiritual benefit of the deceased. [ibid.] 
- Where a Hindu widow, therefore, alienates the 
property inherited by her from her husband in order 
to pay off the debts due by him no question of any 
pressure or necessity arises. [tbid.] $ 

Firstappeal from a decree of the Addi- 
tional Subordinate Judge, Sitapur, dated 
the 19th July 1924, in Original Suit No. 43 
of 1921. 


Messrs. M. Wasim and Khaliquzzaman, 
for the Appellant. i 


Mr. Niamatullah, for the Respondents, 


JUDGMENT. —This appeal arises out 
of a suit for possession brought by the 
plaintif-appellant in the Court of the 
Subordinate Judge of Sitapur in respect of 
. villages Nagrauli, Simra and Bhandpurwa 
on payment of Rs. 20,000. The plaintiff 
claims these villages as the adopted son 
of Baldeo Bakhsh Singh, having been 
adopted by his widow, Musammat Gulab 
Kuar. Baldeo Bakhsh Singh, the owner 
of the villages, executed a usufructuary 
mortgage in respect of them in favour of 
one Mata Prasad on the 4th June 1837 for 
the sum of Rs. 20,000. Baldeo Bakhsh 
Singh died about the year 1888 and after 
his death Musammat Gulab Kuar, his 
widow, executed on the 9th June 1892, 
two usufructuary mortgages one in favour 
of Puttu Lal for Rs. 138,750 and the other 
in favour of Lalta Prasad for Rs. 8,250, 
the total consideration for these two mort- 
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gages being Rs. 22,000. A 10-annas share 
in the aforesaid villages was mortgaged to 
Puttu Lal and the remaining 6-annas 
share in the same villages was mortgaged 
to Lalta Prasad. The aforesaid considera- 
tion of Rs. 22,000 consisted of Rs 20,000, 
which had been borrowed by the lady to 
pay off-the debt of her husband under the 
deed of the 4th June 1887, and Rs. 2,000 
on account of other debts alleged to have 
been due from her aeceased husband to 
the mortgagees. Later on the lady execut- 
ed another usufructuary mortgage for 
Rs. 26,000 on the 4th June 1897 in favour 
of the above-mentioned Mata Prasad, the 
mortgagee, under the deed of 1887, to 
pay off the two mortgages dated the 9th 
June 1892. The consideration stated in 
the deed consisted of Rs. 22,000 on account 
of the deeds of 1892 executed in favour 
of Puttu Lal and Lalta Prasad and Rs. 4,000 
due to other creditors of her deceased hus- 
band, Baldeo Bakhsh Singh. In the last 
deed executed in favour of Mata Piaad 
there was a condition that at the time of 
redemption arrears of rent as tagavi up to 
Rs. 200 would have to be paid, that the 
Government revenue of these villages at 
the time of the mortgage was Rs. 1,148 
and that if there was any increase in the 
Government revenues, the mortgagor would 
have to pay the said increase to the 
mortgagee at the time of redemption. The 
plaintiff claimed possession merely on pay- 
ment of Rs. 20,000. He denied that there 
was any legal necessity with respect to 
the sum of Rs. 6,000, the excess for which 
the deed had been executed in favour of 
Mata Prasad. He also denied his liability 
to pay any other sums as stipulated in the 
deed of mortgage. The suit was brought 
by him for possession of these villages 
against the sons of Mata Prasad and other 
members of his family, all of whom he im- 


pleaded as defendants. 


The defendants denied that the plaintiff 
was the adopted son of Baldeo Bakhsh 
Singh and contended that the mortgage- 
deed was binding in its entirety upon the 
plaintiff, the sum of Rs. 6,000 having been 
borrowed by Musammat Gulab Kuar to pay 
off the debts of her deceased husband, 
Baldeo Bakhsh Singh. They claimed that 
the plaintiff should pay the amount of ex- 
cess revenue which they hadbeen compelled 
to pay an: also the arrears of rent dne from 
the tenants. The main points on which the 
parties went to trial in the Court below 


. 
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were the factum and validity of the adoption 
of the plaintiff, the legal necessity for 
Rs. 6,000 and the liability for payment of 
excessof Governmentrevenue and the arrears 
of rent. ; 

The learned Subordinate Judge decided 
that the plaintiff had been validly adopted 
by Musammat Gulab Kuar, his ‘adoption 
having been upheld by the Privy Council, 
vide Biswanath Singh v. Jugal Kishore (1) 
and that the plaintiff was bound to pay 
the sum of Rs. 6,000 which had been bor- 
rowed by the lady for the purpose of pay- 
ing off the debts of her husband, Baldeo 
Bakhsh Singh. .#He also held that the 
plaintiff was liable to pay to the defendants 
over and above the sum of Rs. 26,000, 
Rs, 200 on account of arrears of rent and 
Rs, 4,643-2-0 on account of enhancement of 
revenue. In result the plaintiff's claim for 
possession of the villages in suit was de- 
creed on condition of his depositing in 
Court the sum of Rs. 30,8438-2-0 within six 
months from the date of the decree. In 
case of default the defendants were held 
entitled to recover the amount by eale of 
the mortgaged property. The plaintiff has 
appealed to this Court against the said 
decision of the learned District Judge. His 
contention in appeal is that he should not 
be held liable to pay Rs. 6,000 which it 
was alleged the lady had borrowed to pay 
off the debts of her husband, Baldeo 
Bakhsh Singh, inasmuch as thelegal neces- 
sity for that debt had not been established. 
He also contends that he should-not be held 
liable to pay the sum of Rs. 200 on account 
of arrears of rent and Rs. 4,643-2-0 on 
account of the excess ofthe Government 
revenue. At the time of arguments the 
learned Counsel for the plaintiff appellant 
did not press the point relatingto his client's 
liability to pay the sum of Rs. 200. The 
only point which he argued was his client’s 
liability with respect to the sum of-Rs.6,000 
and Rs. 4,643-2-0. 

With regard to the sum of Rs. 4,643-2-0, 
we think that the judgment of the learned 
Subordinate Judge is quite correct and the 
plaintiff must be held liable to pay the 
said sum. Brijmohan (D. W. No.1), the 
patwari of the three villages, was examined 
by the defendants in the Court below and 


(1) 73 Ind. Cas. 244; 26 O.C. 228; (1923) A. I. R. 
(P. ©.) 90; 18 L. W. 88; 45 M. L. J. 215; 90. & A.L. R. 
563; (1923) M. W.N. 620; 38 C. L. J. 299; 33 M. L. T. 
289: 10 O. L.J. 379; 28 G, W. N. 790;50 IL A, 179 
@. 0). 
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he stated that the Government revenue in- 
cluding the cesses which the defendants 
had at present to pay was Rs. 1,485, that is, 
Rs. 1,350 on account of the Govérnment re- 
venue and Rs. 135 on account of cesses. . 
One Hardeo Bakhsh (D. W. No. 6), Naib 
Registrar Qanungo, was also examined on 
behalf of the defendants and he proved 
that the Government revenue was Rs. 1,350 
as entered in his registers. The Government 
revenue stated in the mortgage-deed in 
favour of the defendants (Ex. F-3) as 
payable at the time of the mortgage was 
Rs. 1,148-2-0. Tt is, therefore, clear that the 
defendants had to pay annually an excess 
of Rs. 201-14-0. It is also clear from the 
evidence of the ganungo that the Govern- 
ment Revenue has been enforced from the 
year 1309 Fasli. Consequently the defend- 
ants had to pay the excess of Rs. 20]-14-0 
from 1309 Fasli to 1331 Fasli, that is, for a 
period of 23 years. The total amount of 
the excess of Government revenue thus 
paid by the defendants during this period 
comes to Rs. 4,643-2:0. We, therefore, hold 
that the plaintiff is liable to pay this 
amount. It was urged on behalf of the 
appellant that the condition in the mort- 
gage-deed regarding the payment of the 
enhanced revenue was not binding on him. 
On referring to the deed of mortgage 
dated the 4th June 1887 executed by Baldeo 
Bakhsh Singh in favour of Mata Prasad 
(Ex. F-1) we find that a similar condition 
is stated in the deed and we do not see 
any reason to hold that his widow, Musam- 
mat Gulab Kuar, was not justified in 
having asimilar stipulation in the deed of 
mortgage executed by her in favour of Mata 
-Prasad in 1897. 

We now proceed to consider the liability 
of the plaintiff to pay the sum of Rs. 6,000- 
borrowed by Musammat Gulab Kuar to pay 
off the debts of her husband. At the out- 


‘set the learned Counsel for the plaintiff- 


appellant argued that there was no neces- 
sity for the payment of these debts, even 
assuming that such debts of her husband 
actually existed. His contention was that 
the widow should have. paid these debts 
cut of the income of the property which 
came toher from her husband. We are 
unable to accept this contention. Under 
the Hindu Law a widow has absolute power 
of disposal over the income of the property 
inherited by her from her husband. She 
is entitled to spend the whole income and 
is not bound to make any savings: vide 
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Mayne’s Hindu Law, 8th Edition, page 969. 
If, therefore, Afusammat Gulab-Kuar appro- 
‘priated the whole income of these villages 
to herself and borrowed money to pay olf 
the debts left by her husband she was 
perfectly justified in doing so andif she 
has raised the amount necessary to dis- 
.charge these debts the plaintiff is bound 
to pay the sum so raised. ` 

The second line of attack of the learned 

Counsel for the appellant was that the 
plaintiff was not bound to pay because the 
defendants had not shown any necessity 
for the payment of this sum. 

. According to his contention the defend- 
ants must have shown that there was pres- 
sure on the estate which justified the lady 
to mortgage the property. He relied upon 
a recent ruling of their Lordships of the 
Privy Councilin the case of Obala Kundama 
Naicker Ayyan v. Kandasamy Goundar (2). 
In our opinion this contention of the appel- 
lant has no force. Under the Hindu Law 
a widow is bound to pay the debts due by 
her husband, such payment being condu- 
cive to the spiritual bénefit of the deceased. 
It has been held that she may alienate 
` her husband's property to pay off his debts 
though barred by limitation,-there being 
a moral obligation upon her to pay such 
debts: vide Bhagwat Bhaskar v. Nivaritti 
Sakharam (3). To the same effect are 
Udai Chunder Chuckerbutty v. Ashutosh Das 
Mozumtar (4) and Kondappa v. Subba -(5). 
Where a Hindu widow, therefore, alienates 
the property inherited by her-from her hus- 
band in order to pay off the debts due by 
him no question of any pressure or neces- 
` pity such as is-pointed out by their Lord- 
ships of the Privy Council in the ruling 
relied upon by the learned Counsel for the 
‘appellant arises. ; 

The third line of attack of the learned 

Counsel for the appellant was that it was 
“mot proved that any such debts of Baldeo 
Bakhsh Singh really existed. His conten- 
tion was that the evidence produced on 
this point by the defendants was insuff- 
cient to establish the existence of these 
debts. We now-proceed to examine how 
far this contention is well founded: Re- 
__ (2) 79 Ind. Cas. 961; 51 I. A. 145,22 A.L. J. 16; 19 
L. W. 107; (1924) M. W. N. 86; 46 M, L. J. 172; (1924) 
A. I. R. (P .C.) 56; 26 Bom. L. R. 198; 100. & A. L. R. 
176; 39 Ò. L. J. 194; 47 M. 181; 28 O. W.N. 1050; L. 
R. 5 A. (P. ©.) 19; 1 O. W: N. 1 (P. C). 

_ (3) 27 Ind. Cas. 356: 39 B. 113; 16 Bom. L. R. 738. - 
= (4) 21 O. 190; 10 Ind. Dec. (x 8) 759. ` 
< © (5) 13 M._189; £ Ind. Dec. (N. s.) 844, 
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garding the sum of Rs. 2,000 there is np 
evidence on the record to show whether 
such asum was actually due to the mort- 
gagees of the deeds of 1892 from Baldeo 
Bakhsh Singh beyond the recitals in the 
said deeds. Wedo not think that the reci- 
tals in those deeds are enough. The ac- 
count books of the mortgagees were not 
produced in Court and there is no.other 
evidence, oral or documentary, in support 
of the existence of the said debt, We are, 
therefore, of opinion that the existence of 
the debt of Rs. 2,000 has not been estab- 
lished. Regarding the other sum of Rs, 4,000 
the- mortgage-deed of 1892 recites that the 
sum of Rs. 4,000 was payable to other old 
creditors of the deceased husband ‘of the 
widow. Great stress was laid on the appel- 
lant’s side that the names of the creditors 
were not specified in the deed. We fully 
realize the force of this contention, but 
wé donot find our way to accept it. The 
defendants in their written statement clearly 
stated in para. 11 thereof that the debts 
were due to. Gur Sahai, Jot Singh and 
Arjun Misra. All these three persons were 
produced as witnesses in the Court below. 
GurSahai (D. W. No. 3) stated that Baldeo 
Bakhsh Singh was indebted to the extent 
of Rs. 2,000 to him, Sita Ram Tiwari and 
Sheo Shankar Misra under an unregistered 
bond for Rs. 2,000. He said that‘he had 
received the money from Musammat Gulab 
Kuar in 1897 when she borrowed money 
from Mata Prasad and executed the-mort- 
gage-deed in his favour. The bond was 
after due payment returned to Musammat 
Gulab’ Kuar. Jot Singh (D. W., No. 2) 
similarly stated that he had money deal- 
ings with Baldeo Bakhsh Singh, who owed 
him Rs. 1,000 carrying interest and that 


Musammat Gulab Kuar paid it off by bor- 


rowing money from: Mata Prasad in 1897. 
The money, according to him, was due on 
a simple bond executed by Baldeo Bakhsh 
Singh. Arjun Misra (D. W. No. 4) similar- 
ly stated that Baldeo Bakhsh Singh had 
borrowed Rs. 1,000 from him under an un- 
registered bond in the year 1887 and that 
Musammat Gulab Kuar paid it off ten years 
after in 1897 when: she borrowed money 
from Mata Prasad. The evidence of these 


three witnesses was attacked with grea. . 


vehemence and the learned Counsel for tha 
appellant urged that because their evidence 
was not supported by their account-books 
it should be rejected. We are unable to 
take that course, The witnesses were 
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cross-examined by the plaintiff and nothing 
was elicited to show that they did not 
speak the truth or that they were in any 
way partial to the defendants. The learned 
Subordinate Judge, who examined them, 
believed their evidence and we are not in 
a position to say that he was wrong in 
doing so. We, therefore, hold that -the 
existence of these debts is well established 
and that Musammat Gulab Kuar was per- 
fectly justified in mortgaging the villages 
in .suit to pay off the said debt and the 
_ plaintiff is bound to discharge it. 


We, therefore, allow the appeal to the ` 


extent of Rs. 2,000 and decree that’ the 
plaintiff should be held liable to pay only 
Rs. 28,843-2-0. The appellant will receive 
and pay his proportionate costs of this 
appéal. The order of costs with regard to 
the Court below will be maintained. 

Z, K. Appeal partly allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL JURISDICTION 
No, 40 or 1925. 

July 13, 1925. 

Present :—Justice Sir Ewart Greaves, Kr., 
and Mr, Justice B. B. Ghose. 
KHEMKARANDAS KHEMKA—. 

APPELLANT i 
VETSUS i 
HURIBUX FATEHPUNIA—ReEsponpEnt. 
Insolvency — Adjudication, order of—Appeal— 
Official Assignee, notice to, whether necessary. 
On general grounds it is necessary and desirable 
that in appeals against an order of adjudication notice 


"+ "of the appeal should be. served on the Official 


Assignee. 

Appeal against an order of adjudication 
dated the 17th March 1925. 

Messrs. J. N. Mazumder and I. P. Mukherji, 
for the Appellant. 

Mr. K. P. Khaitan, for the Respondent. 

JUDGMENT.—This is an appeal 
against an order of adjudication passed on 
the 17th March 1925 at the instance of a 
creditor. . 

A preliminary point has been taken by 
the creditor on the appeal that ihe appeal 
cannot proceed as the Official Assignee has 
neither been made a party to the appeal 
nor served with notice of the appeal. We 
were referred in support of this to the case 
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of In re Webber, Ex parte Webber (1). The 
head-note runs as follows: “Notice of 
an appeal against a receiving order, whether 
toa Divisional Courtin bankruptcy or to 
the Courtof Appeal, must in every case, whe- 
ther proceedings under the order have or 
have not been stayed, be served on the Offi- 
cial Receiver within the time limited by the 


` rules for service on the petitioning credi- 


tor.” In that case in the Division Court 
the learned Judges held that the prelimi- 
nary objection taken against the appeal 
on the ground of non-service of notice on 
the Official Receiver must prevail. Against 
that order an appeal was preferred to the 
Appeal Court and Lord Justice Lindley 
points out the danger of collusive applica- 
tions to discharge receiving orders unless. 
the Official Assignee were served. It seems 
to me that similar considerations apply in 
this country and we think that itis neces- 
sary and desirable thatin appeals against 
an order of adjudication notice of the ap- 
peal should be served on the Official As- 
signee. It is true that thereis no provision 
in the Presidency Towns Insolvency Act, 
so far as I can discover, nor in the rule 
framed under the Act, which makes such 
service obligatory; but it- seems to me 
that on general principles such a notice 
should be given. Apparently, the ground 
of necessity for such service in England is 
based on the Rules and Practice of the Sup- 
reme Court, O. LVIII, r. 2, which provides 
that. notice of appeal should be served 
upon all parties directly affected by 
the appeal. and in the notes to that 
Order in the Annual Practice for 1925 at 
p. 1134 itis stated that notice of appeal 
from the refusal to annul an adjudication 
in bankruptcy or ‘against a receiving 
order must be served on the trustee as well 
as on - the. petitioning creditor. There is 
no provision in the C. P. C. in this country 
which is identical with the provisicns 
of O. LVIII, r. (2) of the Rules of the Sup- 
reme Court in England, but we think, as we 
have already stated, thaton general grcunds 
it is necessary that notice should be given 
to the Official Assignee and we accordingly 
direct that this matter do stand over for 
one week in order that notice of the appeal 
may be seived on the Official Assignee. 
When the Official Assignee has been served 


it will be for him to decide whether his 


(D (1890) 24 Q. B.D. 313; 59 L.J. Q. B. 581; 62 
L. T. 485; 38 W. R. 195; 6 Morrell 313. a 
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presence is necessary at the hearing: of the 
appeal. 

An objection was made that the time for 
appealing had expired as the necessary 
time in which to appeal from the adjudica- 
tion order had long since expired. But is 
is open to us in our discretion to extend 
the time, if necessary, and if such an order 
is necessary, which is not so in the present’ 
case as the Official Assignee was not a party 
to the petiton on which the adjudication 
order was made, this is eminently a case, 
having regard to the doubts which 
have been raised as to the practice, in 
which we should’ exercise that power. 

The question of costs will be dealt with 
when the appeal will be heard a week 
_ hence. 


Z. K. Order accordingly. 


anganan agaman 


$ “ 


< LAHORE HIGH COURT. 
MISCELLANEOUS First Orvin APPEAL No. 959 
- oF 1924, 
December 23, 1924. 
` Present:—Mr. J ustice Harrison. 
DAD KHAN—APPLICANT—-APPELLANT 


VETSUS 


LEA CHANDI RAM AND OTHERS—CREDITORS— 


RESPONDENTS. 

Provincial Insolvency Act (V of 1920), s. 10—- 
Insolvency—Adjudication, petition for—‘Unable to 
\ pay his debts, meaning of. 

Section 10 of the Provincial Insolvency Act should 


_- not be so strictly construed as to provide a means of 


defeating the provisions of the Punjab Alienation of 
Land Act, or, whére a sale of the whole of a 
debtor's land would be necessary to provide, sufficient 
money to pay his debts, to debar him from secking 
the protection of the Insolvency Court. 

Where, however, a debtor himself shows the value 
of his property as several times the total of his debts 
it is obvious that he is not unable to pay his debts, 


within the meaning of s. 10 of the Provincial Insol- ` 


vency Act. 

First appeal from an order of the Dis- 
trict Judge, Mianwali, dated the ae 
January 1924. ` 

Dr. Nand Lal, for the Appellant. : 

Lala Nawal Kishore, for the. Respond- 
ents. - 

JUDGMENT.—The facts of this case 
are simple. One Dad Khan, an agriculturist 
owning a large amount of property—land 
of the ‘value ok Rs. 44 2000, maleh and plough 


DAD KHAN V. OHANDI RAM. 


589 
cattle, ete., applied- to be adjudicated an 
insolvent on the ground that he was not 
able to pay his debts amounting to Rs 9,000. 
The District Judge has held that he is 
obviously able to do so and has dismissed 
the application. 

- On appeal it is urged- that the word 
“unable” should be read as meaning the 
same as “unwilling” and further that 
the fact that the Punjab Alienation of Land 
Act limits the market in which the appli- . 
cant can sell some portion of his land 
renders him unable to pay his debts. I 
do not think that it was ever intended 
that, the section’ should be so strict- 
ly construed as to provide a’ means 
of defeating the provisions of the Land 
Alienation Act, or that where a sale of the 
whole of a man’s land would be necessary 
to provide sufficient money to pay his 
debts, the man should be debarred from 
seeking the protection of the Insolvency 


-Court; but at the, same time where he him- 


self shows the value of his land as ‘five 
times the total of his debts, it is obvious ` 
that he is not unable to pay them. He 
could -either sell afraction of his land to 
an agriculturist or he could chargea larger 
fraction in order to raise the necessary 
funds, Counsel contends that it is’ the 
duty of the Insolvency Court to pass an 
order of adjudication and then to make 
arrangements for farming a portion of the 
land. If the Insolvency Court can arrange. 
to farm a portion of the land, the applicant 
can. equally well arrange a lease of the 
same portion. The words in the section 
must 1 think be read as meaning what 
they say, and if a man has on his own 
showing marketable property of an infinite- 
ly greater value than his outstanding debts, 
he is clearly able to pay them. : 

1 agree with the view taken by the 
learned . District Judge and- “dismiss ‘the 
appeal with costs. . 


Z, K. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Seconp UIVIL APPEAL No. 1274 or 1923. 
June 5, 1925. 

Present:—Mr. Justice Sulaiman. 
BALLABH DAS—Dsrenpant—AprPELLANT 
VETSUS 
SRI KISHAEN-—PLAINTIFFE—RESPONDENT, 
Civil Procedure Code (Act V of 1908), s. 96—Agree- 
ment that parties would abide by decision of Court 

--Appeal, whether Lies, 

Where in pursuance of an agreement . between the 
parties to a suit that they will accept a decision 
arrived at by the Court, the Oourt proceeds outside 
its ordinary jurisdiction, the proper inference is that 
there was to be no appeal from the decision. This is 
not, however, a test of universal application, and it 
does not follow that unless the Court has proceeded 
outside its ordinary jurisdiction a right of appeal 
always exists. [p. 587, col. 2; p. 588, col. 1. 

The parties to a suit made statements to the 
Court that whatever decision was given by the Court 
on the basis of the documentary evidence would be 
accepted and agreed to by the parties. The Court 
examined the documentary evidence and pronounced 
a decision thereon: 

Held, that it was intended by the parties that 
whatever decision was arrived at by the Court would 
be conclusive and that no appeal would be preferred 
against it and that, therefore, an appeal against the 
decision was not competent. [p. 587, col. 1.] ‘ 

Second appeal against the decree of the 
District Judge, Agra, dated the 3rd May 
1923. 

Mr. N. P. Asthana, for the Appellant. 

Dr. K. N. Katju, for the Respondent. 


JUDGMENT.—This is a defendant's 
appeal arising out of a suit for recovery 
of possession of certain property. The 
plaintiff alleged that he was the adopted 
son of Munna Lal and attained majority 
within three years of the suit. The de- 
fendant denied that the suit was within 
time and that the plaintiff was the adopted 
son of Munna Lal. There wasa further 
plea that there had beena family settle- 
-ment between Munna Lal and defendant 
Ballabh Das according to which the defend- 
ant was entitled to retain a larger share 
than half in Mouza Tond. Apparently 
there was some compromise between the 
parties. On the 11th of July 1922 the de- 
fendant filed an application setting forth 
the terms of an alleged compromise which 
had been entered into between the parties, 
This, however, was not signed by the 
plaintiff. The matter came up before the 
Judge and the plaintiff was asked about 
it. He agreed that all the paragraphs were 
correct except para. No. 4 which related 
to village Tond. With regard to that the 

laintif gave a slightly different version 
of the compromise which had been arrived 
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at between the parties. Thus there wasa 
dispute between the parties with regard 
to the terms relating to ‘Tond but there 
was no dispute with regard to any other 
matter in dispute. Both the parties then 
made the following statement:—'Whatever 
decision in respect of the plotsin khewat 
No, 12 of village Tond is given by the 
Court on the basis of the documentary evi- 
dence shall be accepted and agreed to by 
the - parties. The parties shall not produce 
any oral evidence but they should be given 
an opportunity of producing documentary 
evidence till the 22nd of July 1922.” This 
agreement was duly signed by both the 
parties and by their Vakils. After this the 
Court postponed the casé to give the parties 
an opportunity to produce documentary 
evidence which they did. It then disposed- 
of the case decreeing the suit in terms of 
the compromise of the llth of July 1922 
and a further decree for possession of 39°25 . 
acres in khewat No. 12 of Mouza Tond, The 
defendant submitted to this decree but the 
plaintiff appealed to the District Judge. 

The first objection raised by the defendant 
was that the appeal was not competent 
in view of the agreement between the 
parties. The learned Judge, however, over- 
ruled this objection holding that the agree- 
ment merely amounted to a statement 
that they would not produce any oral 
evidence and it did not mean that they 
would not appeal from the decision. He 
then heard the case on the merits and 
came to the conclusion that the view taken 
by the Court below was wrong, and he ac- 
cordingly modified the decree of the Court 
below. 

The last paragraph of his judgment in- 
dicates that there was some argument ad- 
vanced before him pointing out to him that 
the adoption of Sri Kishen was not admit- 
ted by the defendant. He, however, seems 
to have brushed the point aside apparently 
on the ground that it was Musammat Janki 
whose name was entered in 1908 and not 
Sri Kishen. This passage in the judgment 
is not quite clear and I shall come back to 
it later on, : 

The first point which I have to see is 
whether the view of the learned Judge as 
regards the competency of the appeal was 
correct or not. The answer to this question 
depends on the interpretation of the agree- 
ment between the parties. If the Court is 
certain that the intention of the parties 
was that whatever decision the Subordinate 





| 
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Judge arrived at should be binding upon 
the parties then there would be no right 
of further appeal. On the other hand if 
their intention merely was that they would 
not produce oral evidence but that the case 
should be decided on documentary evi- 
dence only the right of appeal would re- 
main in tact. It seems to me that the 
learned District Judge has not attached 
due weight to the words ‘shall be accepted 
and agreed to by the parties.’ A decision 
cannot be said tobe accepted and agreed 
to by the parties if itis going to be appeal- 
ed against in case they are not satisfied 
with it. The only meaning which I can 
attach to this expression is that it was in- 
tended that whatever decision the Court 
arrives at would be binding on them and 
would be conclusive, otherwise there would 
be no meaning in saying ‘shall be accepted 
and agreed to by the parties.’ If the 
agreement had merely stopped at saying 
that the case should be decided on docu- 
mentary evidence the matter would have 
been quite different. That, however, was 
not the case here. This decision is further 
strengthened by the fact that as regards 
all other subject-matters in dispute the 
parties had compromised and the decree 
was in terms of thecompromise. It, there- 
fore, seems probable that they did not in- 
tend that there should be a fight about the 
other point in any higher Tribunal. 


This case is similar on facts to the case 
of Shahzadi Begam v. Muhammad Ibrahim 


(1) decided by a Bench of this Court where ` 


the agreement provided “that the Court 
might find with reference to the document- 
‘ary evidence produced in the case whether 
they were waqf properties or not; and 
the parties would be bound by such a 
finding.” The Bench held that the parties 
could not go behind the finding of the Court 
and there was no right of appeal. It is 
contended on behalf of the respondent that 
the words in this reported case were 
stronger. But it is difficult to draw any 
valid distinction between the words ‘parties 
would be bound by it, und the words ‘shall 
be accepted and agreed to by the parties.’ 
To my mind though the two expressions 
literally do not mean the same thing the 
intention conveyed by them is identical. 
This view is directly supported by the case 
of Sita Ram v. Peare (2). 


1) 59 Ind. Cas. 787; 19 A. L. J. 14; 43 A. 266. 
(2) 88 Tad Cas, 611; 23 A. L. J. 525. 
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The view taken in .the first mentioned 
case has bê more or less followed in 
several cases by this Court. I may refer to 
the cases of Himanchal Singh v. Jatwar 
Singh (3) and Ram Sunder Misra v. Jai 
Keran Singh (4) whieh cases have been 
fcllowed in Gonti v. Sohan Lal (5) decided 
on the 25th of May 1925. 

The learned Advocate for the respondent 
contends that the right of appeal is a valu- 
able right and cannot be taken away un- 
less there is a clear agreement to that 
effect. It is argued that the test in such 
cases is whether the Court proceeded with- 
out jurisdiction extras cursus curie or not. 
Hehas relied strongly on the case of Sankara- 
narayana Pillai v. Ramaswamy Pillai (5). 
In that case the agreement merely was that 


- the matter should be decided according to 


the opinion which: the Court might enter- 
tain on the aforesaid local inspection with- 
out going into any further evidence. It 
is true that the plaintiff had made an en- 
dorsement that he would abide by the 
decision, but apparently there was no cor- 
responding endorsement by the defendant 
and I am not sure whether the learned 
Judges of the Madras High Court have 
treated this additional endorsement as a 
part of the agreement referred to by them 
in the judgment. Furthermore the learned 
Chief Justice conceded that if the agree- 
ment were clear the right of appeal might 
be given up. But the Bench seems to have 
adopted an extreme view and the learned 
Chief Justice- has openly expressed his 
disagreement -from two earlier Madras 
eases although both were: Division Bench 
cases. The case of Nidamarthi Mukkanti 
v. Thammana Rammayya (6) is in harmony 
with the view taken in the cases of this 
Court. 

Where in pursuance of an agreement 
between the parties the Court proceeded 
outside its ordinary jurisdiction the proper 
inference would be that there was to be no 
appeal from the decision as would be in 
the case if the trial were in the ordinari 
way. This is fully established by the deci- 
sion uf the House of Lords in Burges v. 
Mortan (7). But it does not follow that 

(3) 80 Ind. Cas. 16; 46 A. 710; (1924) A. I. R. (A.) 570; 
L. R. 5 A. 439 Civ. 

(4) 87 Ind. Cas. 174; 23 A. L. J. 251; L. R.6 A. 270 
Oiv.: (1925) A. L R, (A) 271; 47 A. 456. 

(9) 72 Ind. Cas. 149; 41M. L. J 258; 17 L.. W. 303; 
(1823) M. W.N. 154; (1923) A. I. R. (M) 444; 47 M. 39 


(6) 26 M. 76. 
(7) (1896) A. C. 136; 65 L. J.Q. B. 321; 73 L, T.713, 
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this is atest of universal application and 
that unless the. Court has proceeded out- 
side its ordinary jurisdiction a right of 
` appeal always exists. 

Reliance has also been placed on behalf 
of the respondent on the case of Pisani v. 
Attorney-General for Gibraltar (8). In that 
case, however, all that the statement said 
was ‘that the rights, ifany, of the several 
defendants may beascertained and declared 
by decree of the Court and that they may 
be -ordered to pay each to the others and 
other of them their and his costs of this 
suit, and that the Court will give such 


further directions in the premises as shall’ 


be necessary.’ Their Lordships at page 522* 
considered that the above words clearly 
meant that the parties were to keep them- 
selves in curia and it was plain also that 
the parties and the Judge thought that an 
appeal was open. ` 

My attention has also been called to the 
decision of a Single Judgeof this Court in 
Raghbubir Saran Das v. Ram Das (9). But 
in that case the agreement did not contain 
any words such ‘as the decision would be 
inding’* or ‘shall be accepted and agreed 
to by the - parties’. 
accordingly thought that the case was dis- 
.tinguishable from the case of Shahzad 
Begam:v. Muhammad Ibrahim (1). 

In my opinion, therefore, when the parties 
agreed .that whatever decision the Court 
arrives at on the documentary evidence 
shall bé accepted and agreed to by them, 
neither of them can now go back upon -that 
agreement and challenge the decision. 

“I may point out an additional circum- 
stance which would make the order of the 
District Judge defective. I have mentioned 
that the defendant had denied the adop- 
tion of the plaintiff. An issue as to adop- 
tion was framed and there was also an 
issue as to limitation. If with regard to 
Mouza -Tond the parties did not agree to 
abide by whatever the Court decided on the 
documentary evidence but merely left the 
d&écision open the plaintiff would not have 
been entitled to a decree without a finding 
that he attained majority within three 
years of the suit and that he was the adopt- 
ed son of Munna Lal. The plaintiff cannot 


treat the agreement as a compromise in ` 


order to say that the defendant waived all 
(8) (1874) 5 P. O. 516; 30 L. T. 729: 22 W. R. 900. 
(9)85 Ind. Cas. 608; L R. BA. 122 Civ; (1925) A. I. 

R.A) 348. | 

| *Page of (1874) 5 P, 0.—[Ed.] 
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his pleas, and yet treat it as a-mere-state-, 
ment that the parties-would not produce 
any oral evidence and would-be content 
with the production of only the document- 
ary evidence. . Thus even if an appeal lay 
to the District Judge and the case was 
opened before him he should not have passed 
a decree against the. defendant except as 


. regards the portion compromised, without 


a finding that the plaintiff attained 
majority within three years of the suit and 
that he was the adopted son of Munna Lal. 
The last paragraph in the judgment indi- 
cates that some objection was raised on 
behalf of the defendant that the adoption 
of Sri Kishen was not admitted but the 
learned Judge has brushed that aside ap- 
parently on the ground thatit was imma- 
terial bécause it was Musammat Janki’s 
name which was entered in the revenue 
papers and not that of Sri Kishen. But 
even if it was Musammat Janki who was 
entered in the revenue paper and who en- 
tered into the settlement with the defend- 
ant nevertheless the. plaintiff cannot get 
his share unless he successfully proves 
that he is her adopted son. There is no 
express statement by the defendant that, he 
‘was prepared to waive hispleas. This cir- 
cumstance. further strengthens the. view 
that the intention of the parties was that 
whatever the First Court decided would be 
finaland conclusive and that there should 
be no further appeal to any higher Tribunal, 

I accordingly allow this appeal and set- 
ting aside the decree of the lower Appellate 
Court restore thatof the Court of first in- 
stance with costs in the lower Appellate 
Court and in this Court including in this 
Court fees on the higher scale. 

Z. K. : Appeal allowed. 


LAHORE HIGH COURT. 
CıvıL Revision PETITION No. 544 or 1923. 
i _ November 16, 1923. ` i 
© - Present:—Mr. Justice Broadway and > 
Mr. Justice Harrison. 2 
P. W. FITZHOLMES—JUDGMENT-DEBTOR 
; -—PETITIONER | a 
versus 9 c 
Tar BANK or UPPER INDIA, Ltmiren, 
IN LIQUIDATION THROUGH Mr. HENRY- 
HUNTER, LIQUIDATOR—DECREE-HOLDER— 
RESPONDENT., C >on 
Code (Act V of 1908), s: 151—- 


Civil Procedure 


[89 1. C. 1925] 
Eixecution, stay of—Inherent power of High Court: to 
stay execulion, when not to be exercised. 

The High Court possesses ‘the inherent power to 
make an order staying execution but where it is not 
shown that such order would be a proper uss of the 
inherent powers of the High Court, on the other hand, 
would merely impede the execution of the final decree 
without any good and sufficient cause, the High Court 
will not make it. 


Petition, under s. 151, ©. P. C., for stay 
of execution of decree pending the decision 
of the petition for special leave to appeal to 
His Majesty in Council by the Judicial 
Committee of the Privy Council. 

Mr. Kanwar Narain, for the Petitioner. 

Mr. M. Obedullah, K. EB., and Mir Muham- 
mad Khan, for the "Respondent. 

JUDGMENT.—The unsuccessful de- 
fendant in this case states that he has 
made an application for special leave to 
appeal to the Privy Council and on this 
ground alone applies for stay of execution 
of the decree granted by this Court on 
9th March 1923. An application for leave 
to appeal to the Privy Council was dis- 
missed on 20th June 1923 and on that 
date a further application for stay of exe- 
cution was also dismissed. Insupport of 
his petition Counsel relies on Nand 
Kishore Singh v. Ram Golam Sahu (1). While 
agreeing with the view taken as to the 

‘inherent power of this Court to make an 
order staying execution, under the present 
circumstances we hold that it has not been 
shown that such an order would be a proper 
use of the inherent powers of this Court, 
inasmuch as it would merely impede the 

- execution of the final decree without any 
good and sufficient cause. We accordingly 

discharge the Rule and dismiss the applica- 
tion with costs. 


8. D, Application dismissed. 
(1) 18 Ind. Cas. 207; 40 C. 955; 16 G. L. J. 508. 





RANGOON HIGH COURT. 
First Crvin APPEAL No. 152 or 1923, 
January 26, 1925. 
Present:—Sir Sydney Robinson, Kr., Chief 
Justice, and Mr. Justice Maung Gyi. 

U WATHAWA—APPELLANT 

VETSUS oa 
MAUNG PO HTI ann OTHERS—RESPONDENTS. 
Buddhist Law, Eeclesiastical --Kyaung dedicated to 
Pongyi as poggalika property —Dispossession—Posses- 
sion, suit ‘for, whether maintainable -Sanghika pro- 
perty—Pongyi, right of, to recover possession. 
Where akyaung is dedicated toa pongyi ag his 
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poggalike property and he remains in continuous pos-. 
session of it for along term of years and is subse- 
quently dispossessed by a body of laymen, he is 
entitled to recover possession of the kyaung from the 
persons who have dispossessed him. [p. 590, col. 


‘Even if a kyaung `s sanghika property, a person - 
who has all along been the presiding pongyi is 
entitled to recover possession of it from persons who 
oust him from the property. He can be properly 
ousted from the property only by the body of the 
sangha. [ibid] 


Appeal against a decree of the District 
Court, Kyaukpyu, in Civil Regular No. 2 
of 1923, 

Mr. Maung Lat, for the Appellant. 

Mr. Lambert, Jr., for the Respondents. 


JUDGMENT. 

Maung Gyi, J.—The appellant sued 
for the recovery of possession of a kyaung 
and land in Yanthitshe village which he. 
claims as his poggalika property. He- 
belongs to the Dwara sect which is much 
stricter and more orthodox than the Kan 
sect of Burman Buddhists. 

He alleges that this land and monastery 
were dedicated to him some thirty years 


- ago and that he had since been in continu- 


ous possession and control until his title 
was denied by the defendants. During 
the Buddhist Lent of the Burmese years 
1281, 1282, 1283 and 1284, he resided at 
other kyaun gs leaving a locum tenens in the 
kyaung in dispute. This season of lent or 
Wazo which lasts for three months is a time 
when all pious Buddhists fast and observe 
special precepts on the usual sabbath days, 
It is necessary on these days for a pongyt 
to be present to give, i. e,, to repeat the pre- 
cepts to be observed, to ‘deliver a sermon 
and to receive offerings from the laity and 
repeat the prayer or pious» wishes of the 
donors of gifts, while the yesetcha ceremony 
or pouring out the water of libation is per- 
formed by them. 

In 1283 B.E., whileappellant resided. tem- 
porarily in the Ramree North Monastery, he 
was accused of improper conduct with, 
a poor girl named Shwe Tha Mra. 
This charge falls under one of the four 
parajika offences of the vinaya the com- 
mission of which results, ipso facto, in the 
falling off from the status of a pongyi or 
rahan with no chance whatever, in this 
existence of being re-ordained ag a rahan. 

From the evidence it appears that an 
enquiry was held by the sangha, and ap- 
pellant exonerated. But the mere fact of 
being charged with so grave an offence had 
cut deep into appellant's soul and, although 
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exonerated, he’ was too self-conscious to 
face his supporters and his little world in 
Yanthitshe village. He, however, returned to 
his kywung at times. In 1284 B. E. he was 
invited by the people of Kabaingchaung to 
` preside at a shinbyu or novitiate ceremony 
and he continued to remain there. Just 
before lent the first respondent who is the 
headman of the village, and the other lay 
respondents requested appellant by letter 
to return and spend the lent in his kyawng 
in order to quiet the disputes between the 
two factions in the village and promote 
harmony and peace again. They said they 
felt helpless without a spiritual guide- dur- 
ing that season, that his’ locum tenens had 


left and that: if he failed. to return they” 


would appoint another pongyi to be the head 
and -ruler of the suit kyaung. Once a 
pongy? takes up his residence at the begin- 
ning of lent in any place, he is prohibited 
by the rules of the Vinaya, from migrating 
during the three months, except for most 
vital reasons. Appellant probably thinking 
that sufficient time had not yet elapsed 
for the breath of scandal to be dissipated 
entirely, excused himself from returning to 
his kyaung on the plea that as cholera had 
broken out where he was staying it would 
‚not be well for him to return from an in- 
fected area. The lay respondents there- 
upon put the eighth respondent in posses- 
gion of the kyaung and all the respondents 
refused to give up possession on demand 
by the appellant. 

‘Although the lower Court framed three 
issues the last of which questioned whether 
appellant had still the status of a pongyt, 
it did not come to any definite finding on 
them. 

It appears to me that the learned District 
Judge being a pious and orthodox Burman 
Buddhist was so horrified at the idea of 
any pongyt being charged with the offence 
pbove referred to, that regardless of the 
Burmese Buddhist Ecclesiastical Law and 
_ the rules of evidence, he dismissed appel- 
lants suit. 
© Theland on which the kyaung stands 


wis granted in 1912 by the Government ` 


for- the purpose of erecting a thein and 
nothing else. Government has the right 
to resume it on breach of that condition. 
The kyaung, however, had been built on 
the land and occupied long before the date 
of the grant. In any case Government alone 
had the right to resume the land and not 


the respondents. mss GSE O) ATA 
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There is evidence that the kyaung was 
dedicated ‘to the appellant as his poggalika 
property and appellant had been in con- 
tinuous possession for a long term of years. 

It is contended that the land and kyaung 
were sanghika property. Even then as 
appellant had all along been the presiding 
pongyt he was entitled to recover posses- . 
sion and can be ousted only by the body of 
the sangha. 

But there is evidence to hold that the 
kyaung is appellant's poggalika property 
and he is entitled to recover possession. 

The appeal is accepted and the judgment 
and decree of the lower Court are get aside. 
There will be a decree as prayed for by 
appellant with costs throughout. : 

Robinson, C. J.—I concur. 

Z.K. ’ Appeal accepted. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. ~ 
Srconp OIYIL APPEAL No, 346 or 1924. 
June 1, 1925, 
Present:—Mr. G. N. Misra, A. J. C. 
Messrs. MOHAMMAD HUSAIN 
& SONS— DEFENDANTS— APPRLLANTS 
“Versus . 
- Messrs. UBEROI & Co., Lro.— 
PLAINTIEFS— RESPONDENTS, 

Evidence Act (I of 1872), s, 1 16—Landlord and 
tenant—Ejectment suit—Tenant, whether can plead 
that landlord's title has determined—H¥ istoppel. 

A tenant who has been let into possession of the 
demised premises by a certain person cannot deny the 
latter's title, however defective it might be, so long as 
he does not openly restore possession by suriender to 
such person. Ina suit for ejectment atthe Instance - 
of such a person itis not open to the defendant to 
plead that the plaintiff's title has ended and that he 
has no right to eject him. [p. 592, col. 2.] 


Second appeal from the decree of the 
District Judge, Luckncw, dated the 10th 
May 1924, confirming that of the Munsif, 
South Lucknow, dated the 12th December 
1923. 

Mr. S. M. Ahmad, for Mr. Ghulam Hasat 
for the Appellants. 

Mr. Manohar Lal, for the Respondent. - 

JUDGMEN T.—This is a second appeal 
from a decree passed by the District Judge 
of Lucknow, confirming the decree of eject- 
ment passed by the Munsif (South) of 
Lucknow. 

The facts of the case are a little bit 
complicated, The premises in dispute bẹ- 


a 


R 
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long to the Raja of Jahangirabad from 
whom the plaintiff took them asa tenant 
under a lease for five years commencing 
from the Ist January 1918. The plaintut 
then sublet those premises to the defendants- 
appellants from July 1922 at a monthly 
rent of Rs, 35. The defendants did not 
. pay their rent regularly and soon after 
the plaintiff had to bring a suit against 
them in .the Court of Small Causes at 
Lucknow for arrears of rent which was de- 
cided on the basis of a compromise on the 
27th of March 1923. It is alleged that it was 
stipulated in that compromise that when- 
ever the plaintiff wanted to eject the de- 
fendants he would be at liberty to doso 
-provided he gave one month’s previous 
notice. The defendants again defaulted and 
on the 28h May 1923 the plaintiff served 
the defendants with a notice for ejectment, 
- requiring them to vacate the premises by 
the end of June next, They had also 
stated in that very notice that ifthe de- 
fendants did not vacate the premises they 
would be charged rent at the rate of Rs.100 
per mensem. On.the 18th July 1923 the 
plaintiff brought the present suit for eject- 
ment against the defendants in which he 
claimed Rs. 245 on account of seven months’ 
rent, thatisfrom December 1922 to June 
1923, and also prayed for ejectment of the 
defendants. The defendants admitted the 
plaintiff's right to eject them from the 
disputed premises but contested only the 
amount of rent for which they had been 
sued. They alleged that they had paid Rs. 40 
on account of rent sued for and had de- 
posited another sum of Rs. 70 with the 
plaintiff for which they should be allowed 
a credit. A 
. The learned Munsif triéd this question 
of payment and found that the payment 
of Rs. 40 as alleged by the defendants 
had not been established but it had been 
proved that the defendants had deposited 
Rs. 70 with the plaintiff. Consequently he 
gave the plaintiff a decree for Rs. 175, the 
balance still due after deducting the amount 
held by’ the plaintiff in deposit, and also 
gave the plaintiff adecree for ejectment. 
Five days after this decree another suit 
was brought by the plaintiff in the Court 
of Small Causes for the recovery of rent 
for the period after the one for which he 
had already got a decree in the suit which 
is at present in appeal. The rent was 
claimed for six months and at the enhanced 
rate:whichjzcame to ERs. 600 but he relin- 
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quished his claim to the extent of Rs. 150 
and sued only for Rs, 450. This was pro- 
bably with a view to bring his claim within 
the jurisdiction of the Court of Small 
Causes, On the 2lst January 1924 a com- 
promise was arrived at in this case between ` 
the parties and the suit of the plaintiff was 
decreed for Rs. 250. The defendants had 
in the meanwhile filed appeal in the pre- 
vious suit in the Court of the District 
Judge of Lucknow on the 16th January 
1924 and thereafter put in an application 
on the 8th February 1924, alleging that 
they should be allowed to file the judg- 
ment of the Court of Small Causes, dated 
the 2lst January 1924 as additional evi- 
dence under O. XLI, r. 27, of the O. P, C. 
Their main object in making this applica- 
tion was that the fact that the plaintiff had 
claimed an enhanced rent for the period 
which was subsequent to the one for which 
he had claimed under the decree in appeal 
showed that he had waived his right to 
eject the defendants from the premises in 
dispute. Before this application could be 
decided the defendants put in another ap- 
plication in the same Court on the 8rd 
April 1924, asking for permission to be 
allowed to file further additional evidence 
under O. XLI, r. 27, ofthe C. P.O, The 
additional evidence, which they now said 
they wanted to file, was a lease dated the 
29th December 1917 granted for five years. 
with effect from the Ist January 1918 by 
the Raja of Jahangirabad to the plaintiff. 
Their contention was that if the plaintiff's 
lease had terminated on the 3lst December 
1922 his tenancy had also terminated ‘on 
that date and the Raja had also given notice 
to the plaintiff to vacate the premises and 
under those circumstances the plaintiff 
was not entitled to sue the defendants for 
ejectment. This application came up 
before the Court on that very day, viz., the 
3rd April 1924 and on that date the learned 
District Judge postponed the case on pay- 
ment of Rs. 12 as costs to the other side, 
ordering the defendants to file acopy of 
the lease on which they relied and asked 
the plaintiff to enter on his complete de- 
fence on the question raised in the applica- 
tion. He fixed the 17th April 1924 as the 


‘date for the decision of this application as 


well as the application dated the 8th Feb- 
ruary 1924. On that date the learned 
Judge heard the arguments in the case and 
on the 9th May 1924 he delivered his judg- 
ment by means of which he accepted tha 


502 
application dated the 8th February 1924, 
but rejected the application dated the 8rd 
April 1924 and in result-dismissed the de- 
fendants’ appeal. 

The learned District Judge was of opinion 
that the decree obtained by the plaintiff 
on the 21st January 1924 for an enhanced 
rent did not stand in his way from claim- 
ing ejectment and with respect to the ap- 
plication for’ additional evidence’ in the 
shape of the lease dated the 29th December 
1917 he was of opinion that the defendants 
were aware of this fact when they filed 
their appeal on the 16th January 1924 in 
his Court and if they were then aware of 
it their proper remedy was to file an appli- 
cation for review of judgment in the Court 
of-the Munsif and. not to apply for addi- 
tional evidence in his Court. 

‘In appeal before me it is contended that 
the learned District Judge was wrong in 
taking the view which he did of the decree 
for rent passed by the Court of Small 
_ Causes on the 2lst January 1924 and in 

rejecting the application of the defendants 
dated the 3rd April 1924-for admitting addi- 
tional evidence. 

I have heard the Counsel for the appel- 
lants at great length and on the question 
of the interpretation of the decree dated 
the 2ist January 1924 I am of opinion that 
the view taken by the learned District 
Judge is quite correct. The decree passed 
‘on that date was with regard to the period 
subsequent to the date for which a decree 
had been passed in this case and when the 
decree of the 2ist January was passed on 
the basis of a compromise the appeal in 
the present case was already pending in 
the Court of the District Judge. Ifit was 
the intention of the parties that the dec- 
ree for ejectment passed in the present suit 
was in any way to be affected by the dec- 
ree passed on the 2lst January 1924 they 
would have clearly stated so in the petition 
of compromise filed on that date on the 
basis of which this decree had been passed. 
Moreover, itappears clear from the conduct 
of the plaintiff that he never intended to 
waive his right of ejecting the defendants 
which had been conferred upon him by the 
decree passed in this case on the 12th De- 


cember 1923. He has been continuously’ 
trying to execute the decree and the eject- - 


ment has only been stopped on the applica- 
tion made by the defendants. I, therefore, 
hold that the decision, of the learned Dis- 
trict Judge on this point is correct, 
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Regarding the application for additional 
evidence filed by the defendants-appel- 
lants on the 3rd April 1924 Iam of opin- 
ion that no purpose would be served by 
granting it. Itisa well-settled principle 


of law that a lessee cannot deny his lessor’s | - 


title. This principle is contained in s. 116 
of the Indian Evidence Act which runs as 
follows:— 

“No tenant of immoveable property, or 
person claiming through such tenant, shall, 
during the continuance of the tenancy, be 
permitted to deny that the landlord of such 
tenant had, at the beginning of the tenancy, 
a, title to such immoveable property, and 
no person who came upon any immove- 
able property by the license of the person 
in possession thereof shall be permitted 
to deny that such person had a title to 
such possession at the time when such 
license was. given.” It was decided by. 
their Lordships of the Privy Gouncil in 
the case of Bilas Kunwar v. Desraj Ranjit 
Singh (1) that a tenant who had been let 
into possession could not deny his land- 
lord’s title, however defective it might be, 
so long as he did not openly restore pos- ` 
session by surrender to his landlord. 
Wazir Hasan, A. J. O., following this case, 
has taken the same view in Shamsuddin 
Khan v. Fateh Shah (2). Recently Dalal, 
J. C., has held the same view in Dhani Ram 
v. Maikoo Lal (3). It, therefore, appears 
to be quite clear that it is not open to the 
defendants in this case to deny the title 
of the plaintiff from whom they obtained 


possession of the property. It-is in no way: | 


open to them to plead that the -plaintiff's 
title has ended and that he has no right to 
eject them. 

The plaintiff's suit for ejectment has, 
therefore, been correctly decreed and the 
appeal fails and is dismissed with costs. 

Z. K. Appeal dismissed. . 

(1) 30 Ind. Cas. 299; 37 A. 557; 19 0. W. N. 1207; 29 
M. L. J. 335; 2 L. W. 830; '18 M. L. T. 248; 13 A. L. J 
991; 17 Bom. L. R. 1006; 22 O. L. J. 516; (1915) M, W 
N. 757; 42 I. A. 202 (P. C.). 

(2) 75 Ind. Cas. 936; 9 O. & A. L. R. 1041, 

(3) 87 Ind. Cas. 286; 1 O. W. N. 957. 
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: RANGOON HIGH COURT. 

CrvıL MISCELLANEOUS AppEaL No. 97 oF 

1924, 
January 29, 1924. 
Present :—Mr.: Justice Heald and 
Mr. Justice Chari. 
KIN FOO alias WHEE FONG— 
APPELLANT 
; versus 
- WHEE SEIK CHENG—Responp3Ent. 

` ‘Civil Procedure Code (Act V of 1908), O. VII, r. 10, 
O. XL, r. 1—Jurisdiction, objection to—Receiver, 
appointment of —Procedure. 
` Where the allegations in a plaint disclose a want 
of jurisdiction, the Court ought to return the plaint 
for presentation to the proper Court. Where, how- 
ever, this is not done, it is open to the plaintiff to 
establish by evidence at a trial facts which will 
give the Court jurisdiction. [p. 593, col. 2.] 

, When a plaint is presented and it is not rejected 
or retumed for any of the reasons mentioned in 
the O, P. O. but is admitted, the Court has assumed 
jurisdiction, and has, therefore, seizin of the suit and 
the subject-matter thereof. If its jurisdiction is 
challenged, it has jurisdiction to decide whether it 
has jurisdiction or not. In such a case the Court has 
jurisdiction to pass the necessary interlocutory orders, 
ë. g, the appointment of a Keceiver pendente lite to 
take charge of the partnership properties ina part- 
nership suit. [p. 594, cols. 1 & 2.] 


Appeal against an order of this Court on 
the Original Side in Civil Regular No.,70 
of 1924. 

Mr. Villa, for the Appellant. 

Mr, Jeejeebhoy, for the Respondent, 

JUDGMENT,—This: is an appeal 
against the order of Mr. Justice Beasley, 
the Original Side Judge, appointing a 
Receiver. The suit is one for dissolution 
of partnership and the partnership property 
is a pawnshop at Thonze—outside the Ori- 
ginal Jurisdiction of the High -Court. In 
the plaint the appointment of a Receiver is 
claimed as one of the reliefs, but the order 
appealed against is in respect of the 
appointment of Receiver pendente lile on 
an interlocutory application. A partnership 
suit is not only an action in which the 
appointment of a Receiver is usually claimed 
in the plaint itself, but is also one in which 
it is desirable, and even necessary in most 
cases, to appoint a Receiver to preserve the 
property in dispute during the pendency of 
the suit and to prevent the partner 
in possession of the partnership pro- 
perty from taking undue advantage 
‘of his position as against his co- 
partners who in the eye of the law are 
equally with him the owners of the property. 
On a consideration of the facts alleged in 
the affidavits, we are clearly of opinion that 
the appellant has no case on the merits and 
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that the order of the learned Judge was a 
proper one. 

It has been strongly urged before us that 
the Court has no jurisdiction in the suit 
and, therefore, no jurisdiction to appoint a 
Receiver. This argument wasalso advanced 
in the Trial Court. The learned Judge did 
not think it necessary to decide the ques- 
tion of jurisdiction for the purpose of deal 
ing with the application before him. He 
thought it ought to be tried as a prelimi- 
nary issue. He was of opinion that the 
allegations in the affidavit, that the contract 
of partnership was made in Rangoon, prima 
fucie gave the Court jurisdiction to enter- 
tain the suit. There was in his opinion 
enough material on the record for the Court 
to assume jurisdiction and that there was 
no necessity to decide the question of 
jurisdiction at that stage. In these circum- 
stances the proper course for the defendant- 
appellant to take was to get the hearing of 
the suit on the Original Side expedited. 
Instead of doing this he comes up in appeal 
and has thus delayed by six months the 
decision of the question of jurisdiction on 
which he relies. 

‘The Counsel for the appellant argues 
that the want of jurisdiction is patent on 
the face of the plaint. It is, however, not 
so, The plaint is vague and does not 
mention a single fact showing when and 
where the cause of action arose. The affi- 
davit except for the: statement that the 
capital was paid in Rangoon, ‘is no better. 
It is, however, open to the plaintiff to es- 
tablish, by evidence at the trial, facts which 
will give the Court jurisdiction. If autho- 
rity were needed fcr this obvious proposi- 
tion, it is to be found in the case of Fink 
v. Buldeo Dass (1). Where the allegations 
in the plaint disclose a want of jurisdiction, 
the Court ought to return the plaint for 
presentation to the proper Court. The 
Trial Court has not done so ‘when the plaint 

was presented so thatthe defect in jurisdic- 
tion cannot be so patent as the learned > 
Counsel alleges it is. 

Reliance is placed, in support of the appel- 
lant’s argument, on a passagein Woodroffe 
on Receivers which occurs at page 24 of the 
Second Edition: “So where there is no juris- 
diction to entertain a suit on the ground 
that ib is one for immovable pto- 
perty situated without the local limits 
of the jurisdiction, the Court will “have 

(1) 26 Q. 715; 3 0. W. N. 524; 13 ka Dec, (N.B) 
1057. 


594 

no power 
by way of the appointment of a Receiver to 
take charge of the subject-matter of dispute 
in such suit.” This passage does lend some 
support to the appellant's contention and 
would seem to imply that even in cases 
where a Receiver pendente lite is applied for, 
the Court must before granting the appli- 
cation come to a finding that it has jurisdic- 
tion to entertain the suit. If, however, the 
passage is considered, not detached from 
the context, but with what goes before and 
comes after and if the case of the Delhi and 
London Bank v. Wordie (2) which is cited 
as the authority forthe passage is studied, 
it will be seen that the learned author's 
statement lends no support to the appel- 
lant’s contention. The learned author was 
developing them that the appointment of 
a Receiver is an equitable relief and 
equity acts in personam. He then proceeds 
to consider how far the principal is applic- 
able to the Courts in this country and 
draws attention to the limitations imposed 
on these Courts by the Letters Patent and 
the C. P. ©. He then cites the Calcutta 
case to show that even where there was 
personal jurisdiction, the Court refused to 
appoint a Receiver when the Court had no 
jurisdiction over the subject-matter of the 
suit. A study of the ruling cited shows 
that the learned author is either making a 
mistake in the use of the word “ pro- 
visional,” or.is using it in the sense of 
“ancillary.” The main relief claimed in 
that case was the carrying out of certain 
trusta and a Receiver was prayed for in 
order to carry outthose trusts. The Court 
having no jurisdiction over the subject- 
matter in respect of which the main relief 
was claimed had necessarily no jurisdiction 
to grant the “ancillary " relief. That this 
is all the learned author meant is made 
clear by the passage which immediately 
-follows the one relied upon. 


Considering the matter now before us on 
principle, we reach a decision adverse to 
appellant. When a plaint is presented and 
it is not rejected or returned for any of 
the reasons mentioned in the ©. P. Œ. but 
is admitted, the Court has assumed juris- 
diction, and has, therefore, seizin of the suit 
and the subject-matter thereof. This juris- 
diction is assumed on the allegations in the 
plaint. The Court does not at that stage 
consider whether the facts do exist as 


(2) 1 C. 249; $ W. W272; 1 Ind. Deo, (x. s.) 158, 


> 
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alleged, but whether they are alleged to 
exist, The Court may, in the case of ambi- 
guous plaints, even make a mistake in 
thinking that certain facts are alleged, 
whereas they are not. The defendant may 
challenge the jurisdiction of the Court, but 
that challenge does not affect the action 
already taken and the Court has seizin of 
the suit and its subject-matter till it gives 
its decision on the question of jurisdiction, 
As itis sometimes put, when the jurisdic- 
tion of the Court is challenged, it has juris- 
diction to decide whether it has jurisdiction 
or not. From this it follows that if the 
Court has seizin of the suit, it must of 
necessity bave jurisdiction to pass the 
necessary interlocutory orders, e. g., the 
appointment of a Receiver pendente lite to 
take charge of the partnership propertiestin 
a partnership suit. 

In the present case objection was taken 
by the defendant in his written statement, 
to the jurisdiction of the Court. After this 
objection, the plaintiff filed his application 
forthe appointment of an interim Receiver. 
At the hearing of the application the 
defendant pressed his objection to jurisdic- 
tion. The learned Judge refused to con- 
sider the question of jurisdiction at that 
stage. It was not necessary for him to 
come to a finding on that point to enable 
him to dispose of the application which 
wasthen being heard by him. We cannot, 
therefore, say that he was wrong in 
postponing the consideration of the point of 
jurisdiction and we certainly cannot, asa 
Court of Appeal, interfere with his exercise 
of discretion. If we were to accede to the 
appellant's argument and consider the 
objection to jurisdiction ourselves, we 
would be usurping the function of the Trial 
Court and we would be deciding a point 
which the Trial Court had jurisdiction to 
decide and which it had purposely left 
undecided. 2 

For these reasons we dismiss the appeal 
with costs. 4 

Advocate's fee—three gold mohurs. 

Z. K. Appeal dismissed. 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL No. 111 

f . OF 1924, 
February 5, 1925. 
Present:— Sir Norman Macleod, KT., 


Chief Justice, and Mr. Justice Coyajee. 
Tae JUBILEE MILLS Lo, —APPRLLANT 


VETSUS .,, 
Tse COMMISSIONER or INCOME 
TAX— RESPONDENT. 

Income Tax Act (VII of 1918), ss. 26, 51—Assess- 
ment--Payment of income tax -Application for 
refund—HReference to Ligh Court-—Rectification of 
mistake, ; 

When an assessment has been determined by the 
Collector under the Income Tax Act, he must serve on 
the assessee a notice of demand in the prescribed form 
as provided by s. 20 of the Act. If the assessee ob- 
jects, he may apply by petition to the Commissioner 
for relief against any order of the Collector in respect 
of such assessment and such petition must be present- 
ed within 30 days of receipt of notice of demand. If 
no petition is presented against the assessment, then it 
must be taken that the assessment is final, and no ap- 
plication can be made to the Commissioner to make a 
reference to the High Court under s. 51 of the Act. 
[p. 596, col. 1.3 f 

Section 26 of the Income Tax Act only relates to a 
mistake in the demand of any assessment, and cannot 
enable a discontented assessee, who has paid the 
amount demanded from him, to re-open the question 
of the assessment. The section provides for the 
rectification ofa mistake caused by the demand not 
corresponding to the assessment and does not provide 
for an appeal to the Commissioner from the order of 
the Collector either rectifying a mistake or refusing to 
rectify a mistake onan application made by the 
assessee, [ibid.] ; 

4 Appeal from adecision of Mr. Justice Mulla. 

Sir Chimanlal Setalvad, (with him Messrs, 
B. J. Desai and B. K. Desai), for the Appel- 

‘lant. 

. Mr. Kangu, - Advocate-General, 
Respondent. 

` SUDGMENT.—This is an appeal from 
the order of Mr. Justice Mulla discharging 
a Rule nisi taken out by the petitioners cal- 

. ling upon the Commissioner of Income Tax, 
Bombay, to appear and show cause why 
he should not be ordered to refer the ques- 
tions set out in Ex. F, and in para. 8 of the 
` petition, together with his opinion thereon 
` to this Court for its decision. The petition- 
ers are a joint stock company incorporated 
-- and registered in Bombay on June 16, 1920. 
They were required by the Collector of 
‘Income Tax to makea return of their in- 
come for assessmént for the year 1921-22. 
On October 27, 1921, the petitioners lodged 
accounts for the year ending June 30, 1921. 
Upon that the Collector issued notices of 

. assessment for income tax and super-tax 
. for-the year 1921-22, which were subsequent- 
ly .amended, and the amended notices were 
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issued on January 3, 1922. The petitioners 
paid the income tax and the super-tax 
demanded in the notices on February 6 
1922. In October 1922 the petitioners alleged 
that they had discovered that the Income 
Tax Authorities had made a mistake in 
levying income-tax and super-tax on the basis 
of the accounts for the twelve months, end- 


‘ing June 30, 1921. Accordingly in Novem- 


ber 1922 they made a representation to the 
Senior Income Tax Officer pointing out the 
mistake and claiming refund of thé income 
tax already paid. The Senior Income Tax 
Officer replied by his letter of November 
18, 1922, that the assessment to income tax 
and super-tax levied against the Company 
for 1922-23 was in order and needed no re- 
vision, and if they were dissatisfied ‘they 
might appeal to the Assistant Commissioner 
of Income Tax, Bambay, against the same. 

It will be seen that the Senior Income 
Tax Officer did not refer to the assessments - 
for 1920-21 which was the rassessment 
which the petitioners were complaining 
about in their letters to him. 

The petitioners then applied to the Com- 
missioner of Income Tax who gave his 
decision on June 19, 1923, as follws :— 

“The petitioners’ attention is drawn-to the 
fact that the assessment against the Jubilee 
Mills, Limited., objected to in their petition 
dated March 23, 1923, was levied in the year 
1921-22 under proviso to s. 19 of the Act, 
1918, The notice of assessment was issued. 
on December 8, 1921. The tax after some 
minor modification was paid by the Company 
on February 6, 1922. No appeal against 
the assessment was made as provided 
for by s. 21 (1) (2) of Act, 1918. The under- 
signed declines to take action under s. 51 
of Act, 1918." 

A further representation was made to the 
Commissioner of Income Tax to which he 
replied on July 24, 1923, declining to accede 
to the petitioners’ request to make a refer- 
ence to the High Court. 

On February 8, 1924, the Commissioner, 
who had since receiveda letter from the peti- 
tioners of the Gth instant, which is not on the 
record, replied, that it had been decided to 
make a reference to the High Court in the - 
matter of the income-tax and super-tax 
assessment of the Jubilee Mills, Limited, 
for the year ended March 31, 1922, under 
s. 51 of the Indian Income Tax Act VII of 
of 1918, and that the same would be made 
in due course. po ; 

Mr, Hartely, who was then Commissioner, 
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seems to have gone on leave, and on April 
29, 1924, his successor, Mr. Vachha, replied 
to the petitioners’ letter of February 6, that 
he declined to re-consider the order already 
passed in the case on June 19, 1923, which 
we have just referred to. 

_/ The petitioners then: took out this rule. 
Mr. Justicé Mulla, relying on the decision 


‘ofthis Court, in In re Panalal Ganeshdas - 


(b), held that the application would not 
come within s. 51 of the Act of 1918, as it 
was not made in the course of any assess- 
ment under the Act or any proceeding in 
connection therewith other than a proceed- 
ing under Ch. VII. We think that that 
decision is correct. When the assessment 
has been determined by the Collector, ‘he 
shall serve on the assessee a notice of 
demand in the prescribed form as provided 
by s. 20 of the Act. If the assessee objects, 
he may apply by petition to: the Commis- 
sioner for relief against any order of the 
' Collector in respect of such assessment, 
which petition shall ordinarily be present- 
ed within thirty days of receipt of notice 
of demand. If the petition against the 
assessment is not presented, then it must be 
taken that'the assessment is final, and no 
application can be made under s. 51. 


“The petitioners then contend that the. 


application to the Collector was made under 
8 '26 of the Act, under which the Collector 
may, at apy time within one year from the 
date of any demand made upon the assegsee, 
rectify any mistake in connection therewith 
Which has been brought to his notice by such 
assessee, and make a refund to such assessee 
in respect théreof. Thatsection only relates 
to a mistake in the demand of any assess- 
ment, and cannot enable the discontented 
assessee, who has paid the amount demand- 
ed by him, to re-open the question of the 
assessment. The section provides for the 
rectification of mistakes caused by the 
demand not corresponding to the assess- 
ment, and does not provide for an appeal 
to the Commissioner froth the order of the 
Collector under s. 26 either rectifying the 
mistake or refusing to rectify a mistake on 
an application made by the assessee, There- 
fore, in this case if was. not competent: to 
the petitioners: to apply to the Commis- 
- gioner of Income Tax to refer the question 
which bad arisen to the High Court, on the 
ground that it referred“to the interpreta- 


Q1) 64 Ind, Ca, 610; 46 B, 707; 23 Bom, L. R, 1267; 
(1928) A. I. R. IB) 345, Zo 
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tion of certain of the provisions of the Act, 
or of some rule thereunder. . 
The appeal must .be dismissed with costs. 
Z. K. Appeal dismissed, 


, 


LAHORE HIGH COURT. 
| SECOND CIVIL AppEaL No. 2534 or 1924. 
April 29, 1925. 
< Present :—Mr, Justice Jai Lal. | | 
HARBHAGWAN AND oTHERS— PLAINTIFFS 
— APPELLANTS 
VETSUS p> aia 
TAJ A—DEFrgnpANtT—RESPONDENT. 

` Civil Procedure Cade (Act V of 1908), Ò. XXI, rr. 
85, 86—Execution of decree—Symbolical possession, de- 
livery of, effect of—Adverse ‘possession of judgment- 
debtor, whether arrested—Suit for possession--Limita- 
tion, fresh start of—-Estoppel- 

A person who is a party to certain legal proceedings 
is not entitled to question the legality of the procedure 
adopted in such proceedings except in the manner 
authorized by law, that is, by appeal to a higher Tri- 
bunal; and if he allows a wrong procedure to be 
followed without effective protest he must be deemed. 
to have acquiesced: in it, and, therefore, to be bound 
by it. The general principle of estoppel similar to 
es eons is applicable to a case like this. [p. 598, 
col. 1. aces 

Symbolical possession delivered in execution of a 
decree in circumstances in which actual possession 
ought to have been delivered is not nullity. The de- 
livery of such posseésion even erroneously amounts to 
delivery of actual possession so far as the judgment- 
debtor and his representatives are concerned, [2bid.] 

: The delivery of symbolical possession to a decree- 
holder in execution of a decree even in cases in which 
actual possession should have been given puts an.end 
to the adverse potsession of the judgment-debtor and 
effectually vests the property in suit ‘in the décree- 
holder so as to give him a fresh cause of action for the 
recovery of actual possession from the judgment- 
debtor. The operation ofthis rule, however, is res- 
tricted to the casé ofa judgment-debtor. Symbolical 
possession.wrongly given 'to a decree-holder does not 
give hima fresh starting’ point against persons who 
are not bound by the decree. [ibid. | 

Case-law discussed. `: ; MEK KO 

Second appeal from .a decree of. the 
District Judge, Shahpur at Sargodha, dated 
the 8th June 1924, reversing that ‘of. the 
Subordinate “Judge, Fourth Class, Bhera, 
PIAR Shalpur, .dated the 19th July 

Mr. Jai Gopal Sethi, for the Appellants, 

` Mr. C. L. Gelati, for the Respondent. 

` JUDGMENT.—On the 20th July 1691, 
one Lehna -mortgaged. the land -in suit, to 
the plaintiffs who instituted a suit for. its 
possession under.the mortgage on the. lst 
August 1968, against one - Bahlak and 
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Jowaya son of Lehna. Thesuit was decreed 
ex parte against Bhalak on the 7th of 
October, 1908. Another suit was institut- 
ed by the plaintiffs against Bahlak and 
his son Taja for possession on the 30th of 
July 1913. This suit was decreed on the 
17th of October 1911. The plaintiffs exe- 
cuted this last decree and possession was 
jelivered to them on the 15th of Novem- 
ber 1915. It appears that actual possession 
was not given but only symbolical posses- 
sion was given to the decree-holders in the 
absence of the judgment-debtors and a 
report of 
given was duly made to the, IMxecuting 
Oourt. It has been found that the judg- 
ment-debtors continued to cultivate and 
enjoy the land in suit as before. 

On the 22ad March 1920, the plaintiffs 
instituted the suit out of which this appeal 
has arisen against Taja son of Bahlak. It 
. was contested by the defendant principally 
on the ground of limitation. -It was alleged 
that the plaintiff never obtained actual 
physical possession of the land in suit under 
his decree and that, therefore, the defendant 
continued in adverse possession for more 
thau 12 years prior to the institution of the 
suit. Therefore, it was pleaded, the plaint- 
iff had lost his interest in the land. Other 
grounds also were raised in defenca by the 
defendant but they do not concern the 
present appeal,a3 the only point, on which 
the plaintiffs’ suit has baen dismissed by 
the learned District Judge, is that of 
limitation and adverse possession. 

It was admitted by the Counsel for the 
respondent that, if actual physical pos- 
session had been given to the plaintiffs in 
execution of the decree of the 17th Otcober 
1914, no question of the present suit being 
barred by limitation would arise. But it 
was urged that, merely symbolical posses- 
sion having been given to the decree-holder 
and the defendant having remained in 
actual cultivating possession of the land, 


the adverse possession by the defendant . 


had not been interrupted by any process of 
the Court and, therefore, the plaintiffs’ suit 
was barred by limitation. In support of 


his contention the learned Counsel relied. 
upon Mahadev Sakharam Parkar v. Janu, 


Namji Hatley (1), Shridhar Madhavrao 

Doopaokar v. Ganpati Punja Gode (2), and 

Lakshman v. Moru (3). These authorities 
(1) 14 Ind. Cas. 447; 36 B. 373; 14 Bom. L. R. 115, 


(2) 51 Ind. Cas. 72: 43 B. 559; 21 Bom. L. R. 357, 
(3) 16 B. 722; 8 Ind. Dec. (N. s.) 960, 
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no doubt support the contention of thè- 
learned Counsel for the defendant-respond: 
ent but I note that in the case of Radha 
Krishna Chanderji v.: Ram Bahadur (4), 
their Lordships of the Privy Council seent 
to approve the contrary view taken by:the 
Calcutta High Court in Juggobundhu ` Mut 
kerjee v. kam Chunder Bysack (5), in which 
it was held that symbolical -possession 
availed to dispossess the defendants suffi 
ciently , because they were parties to the 
proceedings in which it was ordered anel 
given. This view of the Calcutta High 
Court was affirmed in Runjit Singh 
v, Banwari Lal Sahu (6), and also in 
Radha Krishna Chanderji w. Ram Baha- 
dur (4). A similar view was taken by the 
Patna High Court in Pratab Udai Nath Sahi 
Deo v. Sunderbans Koer (7), and also by this 
Oourt in Jauhri Lal v. Pewan (8). The 
Allahabad High Court is of the same opin- 
ion—vide Jagan Nath v Milap Chand (9), 
and the same is the view of the Madras 
High Court. It would thus be ‘observe 

that with the exception of the Bombay 
High Court practically all the other High 
Courts are agreed in holding that symboli- 
cal possession given, in execution of à 
decree to a decree-holder, even if the judg- 
ment-debtor isin actual possession of the 
property, is sufficient to put astop to the 
adverse possession of the judgment-debtor 
and gives the decree-holdera fresh start- 
ing point for’ a suit to obtain actual 


possession of the property. Order XXI, r.3535, ` 


lays down that where a decree is for the 
delivery of any immoveable property in 
actual possession of the judgment-debtor, 
the possession shall be given by removing 
any person bound by the decree who re- 
fuses to vacate the property. In other 
words, actual possession ‘of the property 
has to be given to the decree-holder by eject- 
ment of the judgment-debtor. Order XXI, 
r. 36, provides that where a decree is for the 
delivery of any immoveable. property in 
the occupancy of a tenant or other person 
entitled to occupy the same and not bound 


(4) 43 Ind. Cas. 268; 20 Bom. L. R. 502; 16 A. L. J. 
33; 23 M. L. T. 26: 4 P. LW. 9; 34M. L.J. 97:7 L. W. 
149; 22 0. W. N. 330; 270 L.J. 191; (1918) M. W. N. 
163 (P. C.). 4 : : 

(5) 50. 584; 5 C. L. R. 548; 3 Shome L. R. 68; 2 Ind. 
Dee. (x. 8) 979. i 

(8) 10 ©. 993; 5 Ind. Dec. (x. s.) 662. - 

(7) 71 Ind. Cas. 999; 3 P. E. T. 628; (1923) A. IR. 
(Pat.) 76; 24 Or. L. J. 279. F s 

(8) 68 Ind. Cas. 182; 2 L. Lr J. 563. 

(9) 28 A. 722; 3 A. L. J. 504; A, W. N. (1906) 213, 
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‘hy the decree to relinquish such occupancy, 
the possession shall be given by affixing a 
copy of the warrant in some conspicuous 
place on the ba sak and proclaiming to 
the occupant by beat of drum or other 
customary mode, the substance of the decree 


in regard. to the property. Thisis called: 


the delivery of symbolical possession to 
the decree-holder as opposed to actual pos- 
session. The possession delivered in his 
case was admittedly symbolical butit was 
given by an officer of the Court under a 
warrant issued by the Court. 


The ratio decidendi in the judgments re- 
ferred to above which support the conten- 
tion of the appellant, is that symbolical pos- 
session given in circumstances in which 
actual possession ought to have been 
delivered is nota nullity. The delivery of 
such possession even erroneously amounts 
to delivery of actual possession so far as 
the judgment-debtor and his representa- 
tives are concerned. The possession in this 
case was obtained through the Court and 
by process of law and the judgment-debtor 
must be deemad to be a party to and pre- 
sent at the proceedings in which it was 
taken. In the eye of the law, therefore, the 
delivery of symbolical possession to a 
decrée-holder, even in cases in which ac- 
tual possession should have been given, puts 
an end to the adverse possession of the 
judgment-debtor and effectually vests the 
property in suit in the decree-holder su 
as to give him a fresh cause of action for 
recovery of actual possession from the 
jadgment-debtor. The operation of this 
rule is restricted to the judgment-debtors, 
Symbolical possession wrongly given. to 
a decree-holder does not give hima fresh 
starting point against persons whoare not 
bound by the decree. It is obvious that 
a person, who is a party to certain legal 
proceedings, is not entitled to question the 
legality of the procedure adopted in such 
proceedings, except in the manner authoris- 
ed by law and that is by appeal to a 
higher Tribunal, but if he allows wrong 
procedure to be followed without effective 
protest he must be deemed to have acqui- 
esced in it and, therefore, to be bound by it. 
The general principle of estoppel similar to 
res judicata will apply to a case like 
this. 


In my opinion, therefore, the decree of 
the. learned District Judge dismissing the 
plaintiffs’ suit cannot be sustained. The 
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plaintiffs’ suit was not barred by limitalion 
and the defendant had not been in adverse 
possession tor more than 12 years before;the 
institution of the suit. I accept the appeal; 
reverse the decree of the learned District | 
Judge and restore that of the Trial Court. 
The plaintiffs will have their costs through- 
out against the defendant. 
Z. K. Appeal accepted, 


m 


RANGOON HIGH COURT. 
First Civiz APPEALS Nos. 201 anp 202 or 1923. 
5 August 25, 1924. 
Present:—Mr. Justice Young and Mr.. 


Justice Carr. 4 
A. RAHIM AND ANOTBER-—-APPELLANTS 
. versus 


_ HV. LOW & Co.—RESPONDENT. 
Principal and agent—Transaction carried out con- 
trary to instructions—Principal, liability of—Accounts 
settled, when can be re-opened—Surcharging and 
falsifying—Fraud—Errors. : 
Where each 


transaction between the parties is 


. regarded asa separate contract and pro-notes are 


executed in respect of the liability of the defendants 
in respect of each transaction, each pro-note* must be 
regarded as a settled account with regard to the 
‘particular transaction represented by it. [p. 600,col. 
2 


‘where a principal contracts to buy through his 
agent acertain article for a certain price “carriage 
paid to wharf or quay”, that must mean carriage paid 
to the wharf or quay from which the article ‘is to be 
despatched and the agent has no right without con- 
sultation with the principal to buy an article carriage 
unpaid, and any charge incurred by tho agent in 
respect ofthe carriage must be borne by him and 
cannot be charged to the principal's account. [p. 800, 
col, 2; p. 601, col. 1] | | ` 

A principal who with his eyes open pays an over- 
charge to his agentin going through the accounts 
cannot be held to object to the overcharge later. [p. 

m ; 
600 here : single fraudulent error is discovered in a 
settled account the proper order to make is for the re- 
opening of the whole account. [p. 601, col. 1.] | 

Where there is a single important error alleged and 
proved it is sufficient to entitle the Court to open the 
account, if it thinks fit to do, so either by opening it 
altogether or by surcharging and falsifying. The 
Court sees fromthe nature and the amount of the 
error that the accounts could not have been properly 
taken and, therefore, that they cannot stand., It is not 
necessary for this purpose to establish more than one 
error, it being in the view of the Court a reasonable 
inference that if there be one mistake there may be 
many mistakes,and the opposite party, therefore, 
ought to have the liberty of entering fully into those 
accounts with a view toproving other mistakes. [p. 


601, col. 2.) 


r 
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In the evse ofa principal and agent where the 
parties stand in a fiduciary relation the number ef 
errors to justify the Court. in opening a settled 
account altogether has to b2 less considerable than 
where the parties stand in no such relation. [p. 602, 
col. 1.] 


Mr. Vertannes, for the Appellants. 
Mr, Foucar, for the Respondents. 


SUDGMENT.—These are two appeals 
from two suits brought respectively by H. 
V. Low & Co. Ltd, against A. Rahim 
and A. Razak, and by the same two per- 
sons against H. V. Low & Co. The suit by 
the Company was for the balance due on 
certain pro notes; for services rendered, 
and monies paid on appellants’ behalf, in 
all amounting to Rs. 14,000. The suit by 
A. Rahim was for an account as they 
alleged either in their plaint in the one 
suit, or in their written statement in the 
other that the respondents were their 
agents and averred that the pro-notes re- 
lied upon by the respondents were signed 
by them in reliance upon the respondents’ 
representations that the amounts were due 
and that they were overcharges. They 
denied the correctness of the amounts 
claimed for services rendered and monies 
paid on their behalf, and claimed an ac- 
count averring that they had heen over- 
„charged in respect of exchange, interest 
and transport charges and other incidental 
expenses. [The learned Judge allowed the 
defendants only to surcharge in respect of 
certain charges for interest, amounting to 
a sum which the parties agreed upon as 
amounting to Rs. 1,501-15-9, and allowed 
the respondents’ claim in ‘other respects to 
the extent of the balance, viz., Rs. 12,499-0-3 
and dismissed the present appellants’ suit. 
From this decision Messrs, Rahim and 
Razak appeal. Their first contention is 
‘that the learned Judge failed to decide 
Issues Nos. 1—5. 


These issues were as follows:— 

(1) Were the plaintiffs (Messrs. Low & 
Oo), the agents of the defendants? 

(2) If so, what were the terms of the 
agency ? 

(3) To what accounts were the defend- 
ants entitled ? 

(4) Were the accounts between the 
parties stated before action was brought ? 

(5) Are the defendants entitled to have 
the accounts re-opened by reason of any 
_of the allegations contained in para. 15 of 
Messrs. Rahim’s and Razik’s written state- 
ments? 


LOW & Co. 599 


With regard to the first issue it seems 
to us that the opening words of Ex. |, 
written by appellants to the respondent 
firm: “We are desirous of placing our 
orders through your goodself............ It 
is mutually agreed between your Mr. Hosié 
and ourselves that you shall undertake to 
bring up on our account and at’ our risk 
hardware goods and machinery” is nothing 
more or less than a proposal to constitute 
the respondents as their agents, The pro- 
posal was accepted by the respondents 
subject to the following terms:— 

(a) that the appellants did not cancel 
their indents when the same had once 
been accepted by the manufacturer ; 

(b) that if the goods or any portion of 
them were prevented by accident or unfor- 
seen cause, the contract should lapse for 
the portion not shipped or short-landed; 

(c) it is understood that every delivery 
is to be considered as a separate contract. 

These terms were accepted by the ap- 
pellants on the 28th April and the whole 
agreement seems to us to imply that res- 
pondents were to be appellants’ agents for 
each indent placed with them and that 
they could at any moment discontinue the 
agency as regards any goods not already 
under order. The other terms were— 

(1) that respondents should be allowed 
5 per cent. on delivered cost which I take 
to mean 5 per cent. commission on invoice 
cost plus river dues and delivery charges; 

(2) that appellants should bear cable 
and other incidental charges; 

(3) that respondents should give two 
months’ credit on all goods supplied as per 
appellants’ indents in consideration of which 
appellants would allow current Bank in- 
terest from the date of invoice up to the 
date when payments were made to them 
from time to time. 

Originally as each delivery was made 
the respondents presented their bills for 
the amount due hy converting the invoice 
cost into rupees, by charging interest from 


‘the date of the invoice which they also 


converted into rupees and we find practi- 
cally invariably, so long as the practice 
(which was changed later) of converting 
the invoice cost into rupees continued, 
that they converted sterling into rupees at 
a slightly lower rate than the current rate, 
so as to benefit themselves. This was ad- 
mittedly done because the respondents who 
paid London by bills at ninety days’ sight 
found themselves losing on a falling ex. 
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change. Hosie, an assistant in the res- 
pondents’ firm, says, “We came to find out 
we were losing, and, as the exchange 
market was falling in adopting a rate in 
the pro-note, we allowed ourselves a small 
margin. That margin was provided so as 
to cover ourselves against any loss that 
would result from the fall of the exchange.” 

Razak says, “When the rates of exchange 
were given me I first had no doubts of 
their correctness, but after receiving three 
or four indents my clerk pointed out the 
rates of exchange charged and-I began to 
have suspicions. I spoke to Hosie and 
asked him to charge correct rates of ex- 
change. He replied that I was his friend 
and that he would not charge me more 
and that if there was any difference he 
would make it good.” 

On this evidence we must hold that the 
appellants knew of these overcharges and 
did not really object to them. It is all very 
well for Razak to say now that he pretested 
verbally, but why did he go on paying 
them without making a protest in writing. 
We must hold that he acquiesced in them 
and that a principal who, with his eyes 
open, pays an overcharge cannot be heard to 
object later. ' 

The respondents found themselves still 
losing and the next thing that we find, is 
that they persuaded the appellants to con- 
sent to have their pro-notes made out in 
sterling with a proviso at the foot that 
exchange was to be calculated at the rate 
of the day of payment. This on a falling 
market, threw the whole of the loss on to 
the appellants, but they agreed to it. They 
now say that they agreed because they 
were told it would be “profitable to them, 
but we cannot believe that this was the 
case. We think at most that they accept- 
ed the risks of the exchange, hoping that 
jt would become stable, when they would 
make no loss, or even rise, when they 
would make a profit. 

Later on again these sterling notes were 
merged into one pro-note for Rs.1,54,560-12 0 
at a rate of Ils. 34d, instead ‘of Is. 3d. 
which was the rate of the day resulting 
again in an unfair profit to the respondents 
to which we are unable to find that the 
appellants assented, or were aware of. This 
last.charge we hold was an error in their 
accounts. 

‘Another charge that the appellants claim 
to be improper was that in certain instances 
manufacturers have demanded part pay- 
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ment in advance, or on the placing. of the 
order (vide Exs. 18, 21, 22) which had 
been paid, by respondents’ Home Agents 
without their being consulted and that 
then they had been debited with interest 
on these charges though their agreement 
expressly stipulated that they should be 
liable for interest only from the date of the 
invoice. 

Razak says (page 5) “I pointed out to Hosie 
that it was not my business to pay interest 
to these people.” Hosie says no objection 
was ever taken to these charges. The 
appellants admit having noticed these 
charges. Itisnot disputed that they paid 
them. No trace of any objection is to be 
found, except their present statement which 
is disputed. They must be taken to have 
paid them with their eyes open and without 
demur. With the exception of the over- 
charge on the conversion’ of the sterling 
notes into the pro-note for Rs. 1.54,560-12-0, 
we see no ground so far either for re-open- 
ing the accounts or even for falsifying 
them. ; 

Stuart, J., in Puran Mal v. Ford and 
McDonald and Co. (1), remarked: “The 
opening of the account cannot be justified. I 
should have doubts, even if these instances 
had been established better than they were, 
whether they would be of sufficient import- 
ance to justify a re-opening of an account 
which had been closed, in view of the fact 
that the members...had every opportunity of 
ascertaining the accuracy...of the entries.” 
This case is stronger so far as regards these 
items, with the’ possible exception of this 
last. We regard the payments of each 
pro-note as an indication, of a settled 
account with regard to the particular 
transaction represented by it, vide the 
stipulation that each delivery was.to be 
regarded as a separate contract, and in this 
settled account, the appellants chose to 
pay the charges now objected to with their 
eyes open, and consented to them. There 
was no mistake. We cannot accept as 
proved, the statement that Hosie said all 
would be put right in the end. 


Another item that the appellants claim 
to be improperly debited wasa charge of 
£102-2-3 for ecrrriage of a boiler from 
Birkenhead. The appel- 
lants state and prove that they had con- 
tracted to buy it for £400, carriage paid, 
to wharf or quay. That must mean 


(1) 52 Ind. Cas, 373; 41 A, 635; 17 A. L, J. 805 
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carriage paid to the wharf.or quay from 
which the boiler would be despatched to 
Rangoon. The agent, therefore, had no 
right without consultation with his princi- 
pals to buy it carriage unpaid, especially 
when the charge was so large. Appellants 
objected to this charge and we hold that 
they paid it under protest. It isan item 
that must be considered either as a ground 
for falsification or for opening the ac- 
count. : 

. .Another item which their Counsel in- 
stances is a charge of Rs. 500 for broker- 
- age onthe sale. of a planing machine by 
the- respondents on their behalf for 
Rs. 9,000. This they say was a fraudulent 
charge, as they dispute the fact that a 
broker was ever employed. The onus of 
proving fraud rests on them. To prove 
it they call the manager of the South 
Indian Trading Company, which firm was 
the purchaser, and who says that they 
dealt with Low & Co. directly and that, 
so far as he knew, there was no necessity 
for a broker to intervene. The words 
“so far as-he knew” are important. It 
appears that he was not even the manager 
at the time the machine was bought. He 
says as follows: “The manager who was 
working before me was the person who 
bought the machine from Low & Co. His 
name was S. Pandi. O. 8, Sami, another 
partner, knew of the purchase of this 
machine. I don’t know if the other part- 
ners knew of it too. S. Pandiand Sami 
went to Low & Co. together, but I never 
went there about the matter. Iam here 
as a witness, because I am the manager 
and have. the papers of the Com- 
pany.’ In other words he has no: first- 
- hand knowledge of the matter at all and 
` §..Pandi and O. S. Sami who had, are not 
called. Such evidence is quite insufficient 
to form the basis of such a serious charge 


as fraud and it isthe only item complain-: 


ed of as fraudulent. The question is im- 
portant because the cases of Williamson v. 
Barbour (2) and Gething v. Keighley, (3) 
show that where a single fraudulent error 
“is discovered in settled accounts as we 
hold these to be, the proper order to make 
is for the re-opening of the whole account, 
Lord Jessel, M. R., observed inthe former 
case: “Where the fiduciary relation exists 


2 (1878) 9 Ch. D. 529; 501. J. Ch. 147; 87 L.T, 
oe (1878) 9 Ch. D. 547; 48 L. J. Ch. 45; 27 W.R. 
3. . 
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(as we hold it existed in the present case) - 
and one or more fraudulent-omissions or 
insertions in the account are shown, there 
the Court opens the account and does not 
merely surcharge and falsify” and again 
in the latter case the same learned Judge 
remarked: “It was decided by Lord Cotten- 
hamin Allfery v. Allfrey (4) and I stated 
in the recent case...my intention of adher- 
ing to that principle to its full extent— 
that where a single item complained. of 
was a fraudulent item, the proper order 
to make was to open the accounts alto- 
gether, but where the item complained of 
is not a fraudulent item, and the ac- 
counts are of some years’ standing... 
should say that the proper order was only 
to give liberty to surcharge and falsify,” 
Here we should say that the iterh com- 
plained of, though not fraudulent in the 
sense that it was never incurred at all, 
was an overcharge which the respondents 
themselves should not have paid. It was 
a charge of well over 5 per cent. The 
Court, however, does, not order an account 
to be surcharged and falsified much less 
re-opened, for a single error, however, 
important, unless it is fraudlent, but as 
Lord Jessel says in Gething v. Keighley 
(3) “where there is a single important 
is sufficient 
to entitle the Court to open the account, 
if it thinks fit to do s0...either by opening 
it altogether or by surcharging and falsify- 
ing . The Court sees from the nature 
and amount of the error that the accounts 
could not have been properly taken and, 
therefore, that they cannot stand . Peer) 
The rule is clearly laid down in Davies 
v. Spurling, (5) by Sir John Leach who 
says this: In order to induce the Court 
to make a decree that the plaintiffs are to 
be at liberty to surcharge and falsify 
accounts, it is necessary that there should 
be established...some one mistake with 
respect to an item in the accounts. It is 
not necessary for that purpose to establish 
more than one mistake, it being in the 
view of the Court a reasonable inference 
that if there be one mistake there may be 
many mistakes, and the plaintiff, therefore 
ought to have the liberty of entering fully 
into those accounts with a view to proving 


Low & Co. 


(4) (1819) 1 Mac. & G. 87; 1 H. & Tw. 179: 30 Jur. 
269; 10 Beav. 353; 17 L. J. Ch. 30; 11 Jur. 981; 84 R, R. 
15; 41 E. R. 1195. Sie. 

(5) (1829) Taml. 199; 1 Russ. & M. 64; 32 R. R, 141. 
39 E. R. 25; 48 E. R. 80. : 
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other mistakes. The same point exactly 
came before Lord St. Leonards when he was 
Lord Chancellor of Ireland, in the case of 
Lawless v. Mansfield (6) where he says, “in 
ordinary cases the rule seems to be that the 
establishment.of one mistake is sufficient to 
induce the Court to give a decree entitling 
the party to surcharge and falsify an 
account,” per Lord Jessel, M. R., in Gething 
v. Keighley (3). 

We, therefore, think the Trial Court was 
jn error when it refused to do more than 
allow the appellants to correct the mistakes 
arising from the objection that the plaintiffs 
have admittedly charged interest for a 
period ‘longer than that specified in the 
agreement between the parties. It was an 
error of importance and the Court should 
. have considered that where there was one 
mistake there might be many, and have 
given leave to surcharge and falsify the ac- 
counts in general. The question is whether 
having regard to its importance arid the 
other errors that have been brought to light 
in this Court, we should not go further and 
allow the accounts to be re opened alto- 
gether. It is a case of principal and agent, 
persons standing in a fiduciary relation; 
and, therefore, the number oferrorsto justify 
the Court in opening the account alto- 
gether has to be less considerable than 
where the parties stand in no such relation 
but on the whole we do not think that the 
errors instanced before this Court (there 
“may of course be others) are sufficient in 
number and importance to require the 
accounts to be re-opened altogether, and 
therefore, we only make the order that the 
appellants be allowed to surcharge and 
falsify all the accounts that have been 
stated between the parties as principal and 
agent. The appeals must, therefore, be 
allowed with costs and the decrees of the 
lower Court ‘set aside save as to the 
Rs. 1,501-15-9, andthe appellants be allowed 
to surcharge and falsify, the items already 
falsified being excluded from the computa- 
tion. 

Z. K. 


(6) 1D. & Warr. 557. 


Appeals allowed. 


LABHA MAT, V, MALAK RAM, 


[89 I. O. 1925: 


LAHORE HIGH COURT. 
LETTERS PATENT APPgaL No. 143 or 1424, 
April 29, 1925. 5 
Present :—Sir Shadi Lal, Kr., Chief Justice, 
f and Mr. Justice Harrison. 
LABHA MAL AND OTHERS— DEFENDANTS -— 
ÅPPELLANTS , 


VETSUS 
MALAK RAM AND ANOTHER—PLAINTIFFS 
j —RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 44, 
U8—-Hindu Law—Guardianship—AMother, whether 
natural guardian—Alienation of minor's property 
by mother—Suit by minor to recover possession—~ 
Limitation. i 

Jf a sale of property belonging to a minor is 
effected by a person who is not the minor's guardian 
either according to his personal law or by appoint- 
ment by the Court, such a sale is a nullity and 
does not affect the minor's property. If,-on the other 
hand, the sale is effected bya natural guardian who 
goes beyond the scope of his authority the transac- 
tion cannot be regarded as a nullity and will bind the 
minor unless he succeeds in impeaching it within the 
period prescribed by law. [p. 603, col. 1.] 

The mother is under the Hindu Law the natural 
guardian of the property of her minor sons and 
a conveyance of the property of her. minor sons 
by her is not a void transaction but voidable 
at the instance of the minors. Suchan alienation 
when not justified must be treated as an unautho- 
rized transfer by an authorized guardian. [ibid.] 

A suit by a quondam minor to setaside an aliena- 
tion of his property by his guardian whether 
natural or appointed by the Court is governed by 
Art. 44 of Sch. 1 to the Limitation Act, and if the 
minor cannot establish his right to possession 
without first setting aside the alienation, a suit 
by the minor for recovery of possession of such 
property is also governed by that Article. [p. 603, 
cols. 1 & 2, 

Where the equity of redemption in certain property 
belonging to a minor is sold by the minor’s natural 
guardian to the mortgagee, the minor,on attaining 
majority, cannot claim redemption without first set- 
ting aside the sale within the period prescribed by 
Art. 44 of Sch. I to the Limitation Act. [p. 603, 
col. 2.] 

Case-law referred to. : , : 

Letters Patent Appeal against the judg- 
ment and decree of Mr. Justice Martineau, 
dated the 20th February 1924, passed in 
Civil Appeals Nos. 1875 and 2432 of 1923, 
modifying that of the District Judge, 
Jhelum, dated the 5th July 1923 

Mr. Nanak Chand, for the Appellant. > 

Mr. M.S. Bhagat, for the Respondents. 

JUDGMENT.—This is an. appeal 
-under cl. 10 of the Letters Patent from the 
judgment of Mr. Justice Martineau, and the 
question, upon which we are invited to 
pronounce our opinion is whether the suit, 
which has led to the appeal, was governed 
by Art. 44 of the Indian Limitation Act. 

The facts, relevant to the question of 


limitation may be shortly stated ;— 
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On the lth March 1888 Ram Chand, 
the father of the plaintiffs, mortgaged the 
‘shop in, dispute to the defendants for 
“Rs. 198. In October 1907 after their father’s 
death their mother Musammat Bishen Devi 
acting as their guardian sold the property 
t6- the defendants for Rs. 675. In Decem- 
ber 1922 the plaintiffs brought the present 
‘suit for redemption of the mortgage and 
their claim is resisted on the ground 
“that the defendants are the owners of the 
Property and that the sale made in their 
‘favour is now immune from attack by 
reason of the lapse of time. 
` Now it is beyond dispute that the mother 
is, under the Hindu Law a guardian of the 
“property of her minor sons, and a convey- 
‘ance by her is not a void transaction but 
-voidable at the instance of the minors. It 
‘is true that the Courts below have held 
“that the sale was not for necessity but 
“that finding does not affect the nature 
‘of, the transaction, which should be treat- 
‘ed as an unauthorised transfer by an 
authorised guardian. If a sale is affected by 
_.& person who is not the-minor’s guardian 
„either according to his personal law or 
by appointment by the Court sucha sale 
. isa nullity and does not affect the minor's 

‘property. If, on the other hand, the sale is 
‘made by natural guardian who goes beyond 
the ‘scope of his authority, the transac- 
tion cannot be regarded as a nullity and 
“will bind the minor unless he succeeds in 
impeaching it within the period prescribed 
‘by law. 


There is ample authority for the view that 
an unauthorised alienation by a guardian 
recognised by law is voidable and not void 
vide, inter alia, Laxmana v. Rachappa (1), 
Fakirappa Limanna Patil v. Lumanna 
- Mahadu Dhamnekar (2), and Brojendra 
Chandra Sarma v. Prosunna Kumar Dhar 

(3). The learned Counsel for the plaintiffs 
- places his reliance upon a judgment of the 
,, Allahabad High Oourt in Bachan Singh v. 
. Kamta Pershad (4) but with all due defer- 
-ence to the learned Judges I am unable 
'. fo concur in their exposition of the law. 

There can be no doubt that a suit by a 
quondam minor to set aside an aliena- 
tion of his property by his guardian is 


(1) 46 Ind. Cas. 32; 42 B. 626; 20 Bom. L. R. 408. 
(2) 58 Ind. Cas. 257; 44 B. 742; 29 Bom. L, 


3° 59 Ind. Oas. 589; 24 0. W. N. 1016; 32 O. L. 
. (4) 5Ind. Oas. $85; 32 A. 392;7 A, L.J. 337, 
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governed by Art. 44 and that, if he cannot 
establish his right to possession without 
first setting aside the alienation the 
suit for possession is also governed by 
that Article. Indeed it has been expressly 
ruled by the Bombay High Court that, 
if the equity of redemption is sold by the 
minor’s guardian to the mortgagee, the 
minor on attaining majority cannot claim 
redemption without first setting aside the 
sale within the period prescribed by Art. 44, 
vide Fakirappa Dimanna Patil v. Lumanna 
Mahadu Dhamnekar (2). The rule laid 
down by the Bombay High Court proceeds 
upon the principle enunciated by their 
Lordships of the Privy Council in Mulkar- 
jun v. Narhari (5) and I have no hesitation 
in holding that the suit brought by the 
plaintiffs is governed not by the 60 years’ 
rule but by Art. 44. 

I accordingly accept the appeal and sett- 
ing aside the judgment of the Single Judge 
as wellas the District Judge remit the case 
to the latter for re-decision with the direc- | 
tion that he should determine whether the 
plaintiffs attained theirmajority within three 
years prior to the date of the institution 
of the suit. If his finding is in the 
negative, the suit must be held to be 
barred by time. The Court fees on the 
memoranda of appeals filed in the High 
Court shall be refunded and other costs 
shall abide the event. 


Appeal accepted. 

Z, K. Case remanded. 
(5) 25 B. 337; 2 Bom. L. R. 927; 5 ©. W.N. 
10; 27 I. A. 216; 10 M. L. J. 268; 7 Sar. P. O.J. 
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RANGOON HIGH COURT. 
CIVIL MISCELLANEOUS APPRAL No, 31. 
or 1924. 

March 4, 1925. 
Present:—Mr. Justice Heald and 
Mr. Justice Chari. 

MA TOK—APpPELLANT 
VETSUS 
MAUNG MO HNAUNG AND 


ANOTHER— RESPONDENTS. 

Civil Procedure -Code (Act V of 1908), s. 144—~ 
Execution of decree—Sale—Reversal of decree on ap- 
peal—Remedy of auction-purchaser—Cancellation of 
sale—Return of purchase-money—Purchaser, whether 
entitled to interest, 
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An auction-purchaser in execution of a decree cannot 
be held to be a party-either to the decree .or to the 
execution proceedings and cannot claim the benefit 
of the provisions contained ins. 144 ofthe C. P. C., 
when the decree in execution of which he made the 
purchase is varied or reversed in appeal. [p. 605, col. 
1 . 


“A purchaser of certain property at an auction- 
sale deposited the purchase-money in Court but the 
sale was not confirmed and the decree was sub- 
sequently reversed in appeal and the Execution Court 
thereupon cancelled the sale. The auction-purchaser 
then applied for return of the purchase-money to him 
with interest : 

Held, that inasmuch as the judgment-debtor or the 
decree-holder had derived no benefit of any kind from 
the purchase-money which had been deposited in 
Court it would be inequitable to direct either of them 
ti pay interest on it to the auction-purchaser. 
ibid.] 

Appeal against a decree of the District 
Court, Magwe, in Civil Miscellaneous No, 14 
of 1921, _ 

Mr. B. K. Naidu, for the Appellant. 

Mr. Maung Maung Su, for the Respond- 


ents. : 

JUDGMENT. —The appellant before 
us is one Ma Tok. There was a long and 
protracted litigation between Ma Shwe Mya 
and Maung Mo Hnaung. The cases went up 
to the Privy Council more than once but 
the facts relevant to the points in this appeal 
are that Maung Mo Hnaung obtained a 
decree for Rs. 34,000 in the Judicial Com- 
missioner's Courtot Upper Burma when the 
case went up on appeal to that Court from 
the District Court of Magwe. In execution 
certain oil wells were brought to sale and 

urchased by Ma Tok for Rs. 38,000. Ma 
Tok was not a party to the original suit 
or tothe appeal or to the execution pro- 
ceedings. The sale was held in January 
1920, but for some reason or other, it was 
never confirmed. The Privy Council re- 
versed the judgment of the Court of the 
Judicial Commissioner. As the decree was 
reversed, the District Court of Magwe, 
on the 13th of July 1921, can- 
celled the sale. That order has be- 
come final and it is not necessary to 
decide whether the order cancelling the 
sale was right or wrong. On the 5th July 
1921, Ma Tok, the appellant before’ us and 
the auction-purchaser in the lower Court, 
applied that if the sale was set aside she 
should get her money back with interest. 
On the 23rd July 1921, she did get back 
her money. This money was lying in the 
Court all the time, and it is material to note 
that none of the parties to the suit had the 
use of the money or derived any benefit 
from it, The District Judge passed an 
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order on the application, dated 5th July 
1923, refusing interest on the ground that 
the auction- purchaser of the property in 
execution of a decree which has been’ re- 
versed is entitled to keep the property 
except inthe case where the decree-holder 
himself is the auction-purchaser. ` He, 
therefore, held that Ma Tok should have 
appealed against the order cancelling her | 
sale and has no claim for interest on the 
money. It has been laid down in many 
cases that a bona fide auction-purchaser is 
unaffected by the reversal of a decree; but 
it is doubtful whether Ma Tok whoisa 
sister of Ma Shwe Mya can be held to be 
a bona fide auction-purchaser. However 
that may be, she allowed the order 
passed by the District Judge setting aside 
her sale to become final. “Her submission 
to that order cannot be used to penalise 
her if sheisin law or equity entitled to. 
interest on the money. To that extent the 
order of the learned Judge does not seem 
to be right, but we are however of opinioh 
that Ma Tok cannot succeed in her applica- 
tion. It is doubtful whether she is a party 
who can invoke the assistance of e. 144 of 
the O. P.C, atall. Itis true that s. 144 
uses the word “any party” and does not 
say “any parties to the suit,” but the 
words “any party” are restricted to a party 
“entitled to any benefit by way of restitu- 
tion or otherwise” thatis, they apply to 3 
party whose position has been changed by 
a reversal of a decree and who on that 
account is entitled to be put back in the 
place which he originally occupied. Our 
attention has been drawn to two cases Brij, 
Lal v. Damodar Das (1) and Jai Berham v. 
Kedar Nath Marwari (2). In the former 
case the judgment-debtor was allowed 
relief by way of restitution against the 
transferee of a decree, though the actual 
point decided in the case was one of limi- 
tation. This case does not help the ap- 
pellant. In the second case, which is the 
Privy Council case, relief was granted 
against the auction-purchaser whose sale 
was set aside. The auction-purchaser con- 
tended that before he is deprived of the 
possession of the property he must be re- 
imbursed for certain amounts paid by him to 

(1) 66 Ind. Cas. 545; 44 A. 555; oe L. J, 456; 4U, 
P. L. R. (A.) 74; (1992) A. 1. R. (AJ) 23 

(2) 69 Ind. Cas. 278; 2 Pat. 10; 49 I: $ 351; 32 M. 1. 
T. 10; 4 Pat. L. T. 61; 27 0. W. N. 582; 18 L. W. 802; 
44 M. L.J. 735; 21 A. L. J. 490; 25 Bom. L. R. 6 
(1923) M. W. N. 365; (1922) A. I. R. (P. C.) 269; 37 © 
L. J. 355 (P. C.) 
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discharge incumbrances. The Privy Council 
held that he was not so entitled. This 
decision does not touch the point whether 
an auction-purchaser isa party within the 
meaning of s. 144 who could himself move 
the Court. The matter is discussed in a 
very recent case in the Madras High Court, 
Raja Rao v. Ananthanarayanain Chetty (8). 
The facts of that case were slightly different 
from the present case, but the point is dis- 
cussed in the judgment of the Officiating 
Chief Justicé and Mr. Justice Venkatasubba 
Rao, both of whom held that an auction- 
purchaser could not be held to be a party 
either to the decree or to the execution pro- 
ceedings and was, therefore, not a party to 
the decree which has been varied or reversed 
and cannot claim the benefit of s. 144. lt 
seems to us that the remédy of an auction- 
purchaser, if any, cannot be by proceedings 
under that section. Assuming, however, that 
he is a party within the meaning ofs. 144, 
C. P. C., we do not think that his claim has 
any merit at all. The principle on which 
the Courts give compensation by way of 
interest are given in the case of the Collector 
of Ahmedabad v. Lavji Mulji (4) where it is 
broadly stated following the earlier cases, 


that where a party has taken from the 


Court moneys deposited in Court-by his 
opponent that Court has inherent power to 
enforce a refund of the. amount with in- 
terest. In all the cases a claim for interest 
was allowed against a person who had the 
benefit of the money. In this case the auc- 
tion-purchaser chose to leave the purchase- 
money in the Court on the chance that if 
‘the decree appealed against is confirmed 
she would be able to get the property 
purchased by her. The money was lying 
in Court all the time and no one had the 
` benefit of it and it is inequitable that either 
of the parties to the suit should be ordered 
to pay interest on moneys from which they 
derived no benefit of any kind, For these 
reasons we dismiss the appeal with costs. 
Advocate's fee three gold mohurs. 

eo Appeal dismissed. 


(3) 67 Ind. Cas. 369; 42 M. L. J. 308; 15 L. W. 303; 


(1922) M. W. N. 255; (1922) A. I R; (M) 238. 
| (4) 10 Ind. Cas. 818; 35 B. 255; 13 Bom. L. R. 259, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Civit Reviston No, 412 or 1924. 
April 22, 19265. 
Present:—Mr. Findlay, Olfg. J. C., and- 
Mr. Wadegaonkar, A. J. O. 
AMRITRAO—ApPLicant 
VETSUS 
SONABAI AND ANOTHER——DEFENDANTS 
NON-APPLICANTS. | 
. Civil Procedure Code (Act V of 1908), 0. XXII, 
rr. 8, 10—Hindu Law—Will directing widows to make 
adoption—Partition—Suit instituted by widow—Death 
of plaintijf—Person claiming as adopted son, whether 
can be substituted. 

A Hindu died leaving him surviving two widows, A 
and R, and a daughter’s son B. He left a Will under 
which B was to receive a moiety of the testator'’s 
estate. As regards the remaining half of the estate 
the Will directed that the widows should adopt a boy 
with the consent of certain trustees appointed under 
the Will. The entire property was to remain in 
charge of the trustees until both Band the adopted 
son attained majority, a maintenance allowance being 
paid to the widows and being made a charge on the 
estate. Shortly after the death of the testator R,’one 
of the widows, alleging that no adoption had yet taken 
place, instituted a suit against Band A to have a4- 
annas share separated from the ‘rest of the property 
for convenience of enjoyment. After a preliminary 
decree was passed in the suit, A died and thereupon 
R claimed that A’s 4-annas share also should be 


: separated and given to R. Subsequently R died and 


plaintiff claiming to have been adopted by the widows 
under the term of the Will, applied to be substituted 
on the record in place of R : 

Held, that R’s suit having been instituted in her 
personal capacity as a Hindu widow for the division of 
the property for convenience of enjoyment, and R and 
the defendants both having denied that any adoption 
had taken place, the plaintiff had no locus standi to 
be substituted upon the record in place of R. [p. 608, 
col. L] 


Application for revision of an order of 
the Additional District Judge, Nagpur, 
dated the 3lst October 1924, in Civil Suit 
No. 36 of 1917. : 

Messrs. M. B. Kinkhede, R. B, M, R. 
Bobde and M. B. Niyogi, for the Applicant. 

Sir B. K. Bose and Messrs. W. Je. Puranik 
and P. N. Rudra, for the Non-Applicants. 


ORDER.—One Ganpatrao Nistane died 
on the 19th of December 1916, leaving two 
widows Musammat Anandibai and Musam- 
mat Radhabai. Anandibai had a daughter, 
whose son is the second non-applicant 
Bhaurao, The day- before his death Gan- 
patrao had made a Will (Ex. D-1) under 
which his grandson Bhaurao was to receive 
a moiety of his estate. As regards the 
remaining half of his property Ganpatrao 
left directions in his Will that his widows 
should adopt a boy with the consent of seven ` 
trustees appointed under the Will, The 
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property was to remain in charge of the 
trustees until both Bhaurao and the adopted 
son attained majority, and each of the 
widows was to receive an allowance of 
Rs. 100 a month, Anandibai’s allowance to 
be a charge on Bhaurao’s moiety and Rad- 
habai’s chargeon the other moiety of the 
eatate which was to pass in due time to the 
adopted son. ; 

The widows are alleged to have adopted 
the applicant Amritrao on the 20th of De- 
cember 1916. Onthe 18th of September 
1917, Musammat Radhabai, one of the 
widows, instituted a suit against Bhaurao 
and Anandibai to have a 4-annas share 
separated from the rest of the property and 
a preliminary decree was passed to this 
effect on the 20th of March 1918. While 
further proceedings in the suit were going 
on, Ananudibai died on the Ist ‘of January 
1922 and thereupon Radhabai claimed that 
in the same suit the remaining share what 
was to go to the adopted son should be 
separated from Bhaurao’s share and placed 
in her possession. The Additional District 
Judge, Nagpur, dismissed this application 
- on the 6th of June 1922, but, on appeal to 
this Court, Baker, J. C., and Hallifax, 
A. J. O., reversed the orderof the Additional 
District Judge and directed that the case 
should be finally disposed of after going 
into the question of the plaintiff Radhabai’s 
right to claim the share of Anandibai. The 
suit accordingly once more proceeded. and 
Radhabai is said to have- again adopted or 
confirmed the adoption of the applicant 
Amritrao on the 9th of May 1924 before she 
died on 27th June 1924. The present ap- 
plicant thereupon applied to the lower 
Court for being allowed to proceed with 
the suit in place of Radhabai, but the lower 
Court dismissed his application. Hence 
Amritrao has now come up on revision to 
this Court. 

The learned Additional District Judge, 
in passing the order he did, held that 
it was clear from para. 4 of the plaint 
that Radhabai merely wished to have a 
separate share for convenience of enjoy- 
ment: The suit was thus one for separate 
possession of a widow’s estate. Further, 
Radhabai had in the same suit denied the 
alleged right of the applicant as an adopted 
son. Amritrao’s claim was, therefore, ad- 
verse to that of Radhabai. It was further 
pointed out by the Judge of the lower 
Court that, under the Will, the adoption 
had to be made by the two widows sub- 
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ject to the approval of the trustees. .The 
adoption dated 9th May 1924 was, ‘however, 
by Radhabai alone after the death `of 
Anandibai. The nature of the claim of the 
adopted son was different from that of the 
claim under a widow's estate. On these 
findings the lower Court refused to allow 
Amritrao to be substituted and ordered the 
suit to abate. a 

It seems to us that there are two points 
of view, from which the applicant’s alleged 
position in this litigation can be considered, 
either Amritrao by virtue of the' adoption 
in 1916 had been in effect a party all through 
the litigation, that is to say, Radhabai was 
claiming in her representative capacity: on 
behalf of Amritrao, or, if the adoption of 
1916 was null and void, Amritrao is now 
entitled to come'in after the death: of 
Radhabai as her legal representative or a 
person on whom the property has devolved 
after her death. SE: 

The first position seems to us in the cir- 
cumstances of this case one which it is 
utterly impossible to accept. It is perfect- . 
ly clear from the plaint, cf, particularly 
para. 4, that Radhabai brought the suit 


“she did as a widow, purely in order to 


have a 4-annas share separated for conveni- 
ence of enjoyment in consequence of. the 
friction which had arisen between her: co- 
widow and herself. In this connection the 
application filed by Amritrao on the 11th 
of July 1924 shortly after the death of 
Radhabai is an extremely significant one. 
The application is a curiously worded and 
ambiguous document. It states that the 
applicant was theson by adoption of Gan- 
patrao, but omits to say whether he claims 
by virtue of the alleged adoption of 1916 or 
of 1924, It alleges that the suit was intend- 
ed for, and enured to the benefit of, the © 
applicant, and a further allegation: was 
made that Radhabai had even intendéd to 
get the applicant's name substituted during 
her life-time. On these grounds the appli- 
cant prayed that his name should be sub- 
stituted. To that the defendant replied 
denying that the applicant was an-adopt- 
ed son and pointing out that, even if he 
were, he could not claim through Radhabai, 
as he set up a title paramount to her, and ` 
was, therefore, not her legal representa- 
tive. Further, even if the applicant had 
been the adopted son of Ganpatrao, 
Radhabai’s suit, as it was brought in her 
capacity as a Hindu widow, could not 
possibly have lain. These and other objec- 
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tions. were taken to Amritrao’s application 
to be made a party. Then came a further 
reply from the present applicant, dated the 
30th of July 1924. It was therein alleged 
that the applicant was entitled to come in 
under O. XXII, r 3, and O. XXII, r. 10 of 
the ©. P.C, and some stress was laid on 
the fact that even MRadhabai’s suit, -as 
initiated, was incompatible with the alleged 
adoption of 1916, the applicant was still 
entitled to come in by virtue of the later 
adoption of 19th May 1924. : 

It may be here mentioned that an appli- 
cation was filed at an early stage of the 
suit, viz., on’ 13th February 1918, on behalf 
of Amritrao, who claimed that, as the 
adopted son of the deceased Ganpatrao, he 
should be joined as a party. Mr. Korke, 
the then Additional District Judge, passed 
orders on this application on 13th February 
1918, dismissing the application on the 
ground that both, parties alike to the suit 
had denied that Amritrao had any interest 
in the property concerned. He was of 
opinion that Amritrao had probably been 
put up by the defendants to make the ap- 
plication in order to delay or obstruct the 
progress of the suit, and in any. event he 
decided that it would be inconvenient to 
join Amritrao therein. 

The first question of fact to be decided, 
' therefore, is in what capacity Radhabai 
brought Suit No. 36 of 1917. We find no 
difficulty in answering this question. It 
seems to us clear that the suit was brought 
by her in her personal capacity as a Hindu 
widow who had succeeded as heir to part 
of her husband’s estate altogether irres- 
pective of the Will. In reality, the Will at 
the time this suit was brought had only 
operated as regards the 8-annas share which 
was to pass to Bhaurao. “It had not operat- 
ed as regards the other moiety of the estate 
in question, Of this other moiety there 
had been aconditional bequest to operate 
after the contingency of a valid adoption 
had occurred in accordance with the Will. 
The preliminary decree passed was, in 
effect, one directing that, for convenience 
of enjoyment, Radhabai should be put in 
separate possession of the 4-annas share of 
the estate then concerned. The plaintiff 
(Radhabai) was in’ reality already in pos- 
session of the property, but, for convenience 
of enjoyment, she desired and pleaded that 
this 4-annas share should, so to speak, be 
demarcated from the rest of the estate. The 
present suit was, therefore, entirely different 
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from a suit by a Hindu widow against a 
wrong-doer or a third party. It is no doubt 
true that very wide and discursive pleadings 
of all sorts were taken in the course of this 
lengthy litigation, but it isclear to us that 
the nature of the suit remained the same. 
Wa find in an oral pleading of plaintiff's 
Pleader recorded by the Court on 5th 
November 1917 the following remark:— 

“No son is yet adopted to the deceased, 
and plaintiff claims 4th of the property as 
her share by way of inheritance and by par- 
tition for convenience of enjoyment.” 

The suit was thus in effect one between 
two joint tenants to divide the estate for 
convenience of enjoyment. 

It has been suggested that, in some mys- ` 
terious way, the nature of the suit was 
radically changed by the judgment of this 
Court, dated the 17th September 1923, in 
Radhabai v. Sonibai (1) but we, are unable 
to appreciate how this was so. Anandibai 
having died, Radhabai merely claimed 
that in the same suit she was entitled 
also to have Anandibai’s 4 annas share 
carved out for the purposes of separate 
enjoyment. Decisions like those in Dhurm 
Das Pandey v. Shama Soondri Dibiah (2) 


and Hari Saran Moitra v. Bhubaneswari 


Debi (3), therefore, seem to us wholly in- 
applicable to the circumstances of the pre- 
sent case. It would be curious indeed if 
the applicant were to be entitled to come 
in in place of the plaintiff Radhabai in 
view of the fact that she and the defendants 
alike both denied that he was the adopted 
son of the deceased Ganpatrao, vide for 
example the explicit denials by both Counsel 
recorded by the Court on 13th February 
1918. In this connection the plaintifs 
application, dated the 29th of September 
1923, to the Court is highly significant, 
The terms of para. 2 thereof show 
clearly that she does not resile from the 
nature of the suit and indicate that she de- 
sired the suit to be carried on on the 
same lines as before, and except for the 
mere arithmetical difference that an 8 annas 
share of the estate should now be separated 
in view of the fact that her share therein 
had by the death of Anandibai been en- 
larged from 4 annas to 8 annas. It seems 
perfectly clear, therefore, to us that upto, 


a ) x Ia De pe (1924) A. L = (N.) 188. 
L-A. ; R.P. C. 43; 1 Suth. P. 
u ae ae ts 271; 18 E. R. 484. paris 
3) 16 0, 40; JA. 195; 12 Ind. Jur, 373: 5 Sar. p 
0. J. 198; 8 Ind. Deo. (N, s9 87 (P.O) Sar. 
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at any rate, the 9th of May 1924, Radhabai 
was prosecuting this suit notin her repre- 
sentative capacity but in her purely personal 
capacity as a Hindu widow; not only so, 
but she as well as the defendants again 
and again denied that Amritrao was the 
adopted son or had any right to intervene. 
In these circumstances it seems idle to 
urge that Radhabai was prosecuting the 
suit in her representative capacity on be- 
half of the adopted son and, therefore, 
much of the case law, which has been 
quoted on behalf of the applicant, 
seems to us quite inapposite to the circum- 
stances of the present case. The judgment 
of Baker, J. C., and Hallifax, A. J. ©., 
already referred to, indeed of itself, demo- 
lishes the contention that the nature of the 
suit was changed thereby, because that 
judgment proceeds on the assumption that 
the suit was one by a Hindu widow as 
such for the division of the property for 
convenience of enjoyment, f 

It has again been urged that assuming 
the adoption of 9th May 1924 to have 
occurred, it was equivalent toa declaration 
by Radhabai that her possession was on 
applicant's account and that he could con- 
tinue the litigation. We find it difficult to 
understand how this could be so in the 
present case when, all through, the posi- 
. tion of Radhabai had involved a direct 
denial of Amritrao’s right to come in at 
all. Itis true thatthe decision in Balak 
Puri v. Durga (4), on which the lower 
Court has relied in the course of its judg- 
ment, was not followed in the later case 
of Jadubansi Kuer v. Mahpal Singh (5), 
while in Ramdin v. Raj Rani (6), Balak 
Puri v. Durga (4) was also doubted. But 
the facts of the present case go far 
beyond the scope of’ the later deci- 


sions quoted. We are, in short, whol-. 


ly unable to see on the facts of the present 
case that Radhabai’s suit could at any 
stage whatever thereof be regarded as one 
brought by her in a representative capa- 
city or a3 one in which, even if the appli- 
cant were validly adopted on the 9th of 
May 1924, he is entitled to come in in 
Radfiabai's place. To allow him to do so 
would be in effect a contradiction in terms, 
for an essential part of her case was that 
the present applicant was not the adopted 


(4) 30 A. 49; 4 A. D. J. 783; A. W. N. (1908) 6; 3 M. 
L.T. 181. 


(5) 32 Ind. Cas. 104; 38 A. 111; 14 A. L. J. 8, 
(6) 17 Ind, Cas. 101; 8 N. L, R. 113, 


AMRITRAO V, SONABAI, 


(89 1. 0. 1985] 


son. . If he had been the adopted son, the 
suit could not have been brought in the 
form it was. We need hardly point out 
that even although authority was: given in 
the Will to the widows to adopt, that fact 
did not in any way destroy or supersede 
Radhabai’s right to bring the suit, she 
did, in her personal capacity: cf. Bamun- 
doss Mookerjea v. Tarinee (7). 

As regards the applicant's written state- 
ment, dated the 30th of July 1924, the 
applicant appears to have intended to take 
up three alternative positions thereunder. 
The first was that the suit was in reality 
one the object of which was to work out the 
Will and to separate half the share of 
Bhaurao. This being so, it has been urged 
that the applicant, as the adopted son, as- 
suming him to be such, is entitled to come 
in. We cannot assent to this proposition. 
The suit was really brought by Radhahai 
in her capacity as a Hindu widow she had 
succeeded, so to speak, in spite of the Will, 
to a portion of her husband's estate, and 
for convenience of enjoyment she wanted to 
have her share separated from the rest. 

The next alternative position taken up 
was that the applicant was entitled to 
come in under O. XXII, r. 3, C. P. ©., as 
the legal representative of Radbabai. Very 
clearly it seems to us that, in the circums- 
tances ofthe present suit, that suit having 
been brought by a widow in her personal 
capacity, the applicant cannot be regarded 
as her legal representative within the 
meaning of r. 3. If he were adopted on 
the 9th of May 1924, he became owner by 
virtue of the said adoption, and not by 
virtue of Radhabai’s death on the 27th of 
June 1924. If he were the adopted son, 
he had in reality a superior right to that 
of Radhabai and one in defeasance of hers. 
We may also point out with reference to 
the decisions inSubbaraya Mudaliv. Manika 
Mudali (8) and Sarat Chandra Banerjee v. 
Nani Mohan Banerjee (9), that in any event 
the applicant would have been bound to 
carry on the suit in precisely the same 
frame and on precisely the same .lines as 
it had been initiated by Radhabai. That 
would have been, in the circumstances of 
the present case, utterly impossible for 
the simple reason that Radhabai's suit as 


(7) 7M. LA. 169;1 Sar. P. O. 9.616; 19 E.R, 


(3) 19 M. 345; 6 Ind. Dec. (N. s.) 946, 
(9) 3 Ind. Cas, 995; 36 0, 799, 
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framed involved the allegation that the. 
applicant was not the lawful adopted son. 

‘The third position taken up on behalf of 
the applicant was that the case might fall 
under r. 10 of O. XXII, C. P. ©. In the 
first place, we would point out that even 
ifthe case had fallen under this provision 
of law, we would have been debarred from 
interfering on revision with the discretion 
exercised by the lower Court: cf. Amir 
Hassan Khan v. Sheo Bakhsh Singh (10), and 
Rehmatunnissa Begum v. Price (11). Even 
if that Court had wrongly exercised its 
discretion in this matter, that would not, 
inour opinion, have amounted toa wrong 
or illegal exercise’ of jurisdiction, which 
would have entitled us to interfere. Asa 
mattet of fact, however, we are wholly 
unable to see how the present case could 
be brought under r. 10 of O. XXII. The 
interest of Radhabaias such has not de- 
volved upon the present applicant, even if 
he be regarded as the duly adopted son, 
and we are unable to see that the facts of 
the present case can possibly be brought 
under r. 10 of O. XXII, C. P. C. 

We only desire to add that if, by any 
process of reasoning or imagination, it 


were possible to have regarded the appli-- 


cation of Amritrao, to be substituted as 
plaintiff, as falling under the said provision 
of law, we still consider that the Court 
would-have exercised a wrong discretion if 
it had allowed the applicant’s name to be 
substituted, for any such course of action 
would have led to all manner of difficulty 
in view of the wholly inconsistent position 


Amritrao would have had to take up in. 


the suit as compared with Radhabai. 

For the above reasons we think the 
lower Court was correct in ordering the 
suit to be abated and the present applica- 
tion for revision is dismissed. The ap- 
plicant must bear the non-applicants’ costs 
in the present application. We fix 
Rs. 100 as Pleader’s fees. 

Z. K. Application dismissed. 

(10) 11 ©. 6; 11I. A. 237; 4 Sar. P.O. J. 559; 
Rafique and Jackson's P, C. No. 83; 5 Ind. Dee. (N. s.) 

“760 (P. O0). 

(11) 45 Ind. Cas. 568; 42 B. 380 at p. 389; 220. W. 

N. 601; 16 A.L. J. 513; 270. L. J. 623; 5P. L.W. 
.25; 23 M. L. T. 400; 8 L. W. 53; 20 Bom. L. R. 714; 
33 M. L. J. 262; 12 Bur. L. T. 91; 45 I. A. 61 (P. O). 
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SIND JUDICIAL COMMIS- ` 
SIONER’S COURT. `> | 
ORIGINAL Orvin Surr No. 285 or 1923, | | 
September 3, 1924. 
Present:—Mr. Rupina Bilaram, 


KHIMANMAL TEJUMAL-—PLAINTIFE— 
APPELLANT 


versus h 
LALCHAND GHANOMAL AND OTHERS 
—DEFENDANTS— RESPONDENTS. 


Civil Procedure Code (Act V of 1908), s. 1517 0:1, 
r. 10—Mortgage suit—Preliminary deeree—Parties, - 
whether can be joined after preliminary decree -Power- 
of Court. NA 

Every Court has inherent power to make such 
orders as may be necessary forthe ends of” justice. 
and to prevent unnecessary litigation. [p. 610, col. 1.] 

The proceedings in a mortgage suit are not termi-. 
nated by a preliminary decree and continue to be pend- 
ing till a final decree is passed. Order I, r. 10 of the 
O. P. ©. does not limit the powers as to joinder of 
parties to proceedings prior to the passing ofa pre- 
liminary decree, but on the contrary expressly permits. 
such joinder at any stage of the proceedings. [ibid.] 

Application under O. I, r. 10 for joinder 
of the sons of the mortgagor (defendant), 
after passing of preliminary decree. 

Mr. Kewalram Jethanand, for the Plaint= 
if. 

Messrs. Dheramdas Thaneverdas and Dip- 
chand Chandmal, for the Defendant, 

` ORDER.—The point at issue in the 

present application is whether the mort- 
gagee plaintiff can ask the Court to join 
one of the sons of the Hindu mortgagor 
defendant as a party to the suit under O. I; 
r. 10, C. P. C. after the passing of the pre- 
liminary decree. | ; 

The plaintiff instituted this suitin the 
first instance against the mortgagor Lal- 
chand Ghanomal. The sons of Lalchand | 
except hisson Parumal were made parties. 
to the suit as defendants Nos. 2 to 6 on 
their .own application as they disputed that 
the mortgage executed by Lalchand was 
binding on the family. Prior to the in- 
stitution of this suit Parumal had been 
adjudicated insolvent and no application 
was made either on his: behalf or by any- 
of the parties to bring the Official Receiver 
in whom his estate had vested as a party- 
to the suit. ` 

After some contest the suit was even- 
tually compromised and resulted in a pre- 
liminary mortgage-decree being passed by 
consent for the amount claimed with interest., 
as provided in the mortgage bond up to the 
passing of the final decree, but with no ordey 
as to costs. 
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The Official Receiver has refused to recog- 
nise the decree. He has advertised for 
sale the right, title and interest of the 
insolvent Parumal. This has led to the 
present application by the mortgagee plaint- 
iff who apprehends that- the mortgaged 
property would not fetch its fair price if it 
is ae with this cloud on the mortgagor's 
right 

This application is opposed by both the 
Official Receiver and the defendants on the 
record. 

“It is contended that the pisan. applica- 
tion is incompetent as O. I , OP. C. 
permits the Court to join addins parties 
to the suit in any proceeding not concluded 


by a deeree and that itis not competent’ 


to the Court to ignore the preliminary 
decree and try the suit over again by 
joining a new defendant who was nota 
party to the previous proceedings. 

Iam unable to accept this contention. 
The Court has inherent powers to make 
such orders as may be necessary for the 
ends of justice and to prevent unnecessary 
litigation, Order I, r. 10, C. P. O. does not 
limit the powers to joinder of parties to 
proceedings prior tothe passing of the pre- 
liminary decree but on the contrary ex- 
pressly permits such joinder at any stage 
of the proceedings. 

It is not seriously contested that the 
proceedings in a mortgage suit are ter- 
minated by a preliminary decree. As 
pointed out by me in Tulsidas Keshowdas 
y. Ramzan Abdulla (1) the definition of a 
decree in s. 2, C. P. C, provides that a dec- 
ree is preliminary when further proceedings 
have to he taken before the suit can be 
completely disposed of. Tilla final decree 
is passed the suit continues to be pending. 
See also Muhammad Masib-ullah Khan v. 


Jaroo Bibi (2) and Nizam-ud-din Shah v.“ 


Bohra Bhim Sen (3). The words “at any 
stage of the proceedings” in O. I, r, 10 C. P. 
©, have been adopted from O. XVIr. 11, 
Rules of Supreme Court and though no 
doubt an application under O. I, r. 10 
C. P. ©. or O. XVI, r. 11, Rules of Sup- 
reme Court should be made at the ear- 
liest possible moment, 
that under the English practice the ne- 
cessary amendment can be made at any 
time though not generally after final judg- 
ment, Halsbury’s Laws of England, Volume 


XXIII, para. 185 (foot-note N). In Heard v, 
(1) 89 Ind. Cas, 238. 
(2: 27 Ind. Cas. 771; 37 A. 226; 13 A. L, J. 307. 
3) 43 Ind. Cas, 870; 40 A, 203: 16 A, LJ, San 
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` Borgwardt (4) leave was given to have judg- 


ment set aside’ and to amend the writ by 
adding certain other parties as defendants 
and in Keith v. Butcher (5) an order for 
foreclosure had been made -but not drawn 
up. And order was subsequently made to 
restore the action and add certain puisne 
encumbrances as parties, ` 

In Jotindra Mohan Tagore v. Bejoy Chand 
Mahatap (6) wherea decree for partition 
was passed but not engrossed on stamp 
papers or signed by the Judge it was 
held that the suit had not actually termi- 
nated and permission had been rightly 
granted by the lower Court to adda party 
to the suit under s, 32 of the old Cade. It 
was pointed out that the aim of the pre- 
sent Procedure Law in England as well as 
in India is the avoidance of multiplicity of 
suits With reference,to the same subject- 
matter and the course adopted by the lower 
Court-in granting the application was emi- 
nently ‘fitted for the purpose. 

This objection, therefore, fails, ; 

With regard to the merits of the applica- . 
tion, so far as Iam able to follow the con- 
tentions of the parties the defendants con- 


_tend that Parumal is separate from them 


and has no interest in the property. The 
Official Receiver on the other hand contends 
that the mortgage debt is not binding on 
Parumal’s interest in the property whether 
he was joint'or separate from “the ‘family 
and that he has a subsisting interest in the 
property; while the plaintiff contends that 
Parumal was joint with his father at the 
date of the mortgage and that the mort- 
gage being for family necessity and to 
pay off antecedent debts within the rule 
laid down in the recent ruling of the 
Privy Council in Brij Narain Rai v. Mangla 
Prasad Rai (T) the mortgage is binding on 
him. On the one hand if a final decree 
were passed at this stage and the property ' 
sold in execution proceedings it is not 
likely to fetch its fair price with this 
cloud raised on its title andon the other 
if the Official Receiver were to sell the right, 
title and interest of the insolvent itis not 


(4) (1883) W. N. 173. 

(5) (1884) 25 Ch. D. 750; 53L. J. Ch. 640; 50 L. T, 
203; 32 W. R. 378. 

(6) 32.C. 483. 

(7) 77 Ind. Cas. 689; 511I. A.129; 21 A. L.J. 934; 
46 M.L. J 23; 5 P. L. T. 1; 28 0. W. N. 253; (1924) M; 
W. N. 68: 1 9 L. W. 72; 2 Pat. L. R. 4l; 100. & A. L, 
J. 82; 1924) A. L R. (P. 0) 50; 33M. L. T. 457; 46 A. 
95; 26 Bom, L. R. 500; 110. L. J. 107; 10. W. N. 48; 
410. L. J. (P. 0). 
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likely to fetch anything and the two sales 
will lead to a further litigation between the 
two auction purchasers. 

The plaintiff is prepared to submit to 
terms so as not to prejudice the defendants 
on the record. He agrees that in the event 
of the Official Receiver being made a party 
he will not recover from the property or 
from defendant No.1 personally any amount 
in excess of what he is entitled to under 
the present decree or the amount which 
he would be entitled to, if the present 
decree were followed up by final decree 
in the ordinary course. The defendants 
are using the house as their family resid- 
ence and are not prejudiced by any delay. 
He further agrees that in the event of the 
Court holding that the debt was not bor- 
rowed for the benefit of the family or to 
“pay off an antecedent debt the plaintiff 
will not claim a mortgage- decree against 
defendants Nos.2to 6. I think it isa fit 
ease in which I should allow the Official 
. Receiver to be joined as a party to the suit 
and permithim to defend it, subject, how- 
ever to the terms agreed to by the plaintiff 
and referred to above. 


Z. K, Order accordingly. 


CALCUTTA HIGH COURT. 
MATRIMONIAL Burr No. 14 or 1924. 
December 17, 1924. 
Present:—Mr. Justice Pearson. 
MILLER —Pzritioner 

: VETSUS 
MILLER— RESPONDENT. 

Divorce Act (IV of 1869), ss. 2, ?—Divorce, petition 
for- -Parties resident in India—J urisdiction of Court. 

The provisions of s. 2 of the Divorce Act are not 
corftrolled by those ofs. 7 of the Act. The former 
section musti be construed as it stands, and in so far 
asit adopts iesidence as the basis of jurisdiction,. 
that is a provision of the Act to which the provision 
contained in s.7 is subject, so that, whatever -may 
be the nature of the principles and rules referred to 
in s. 7, they are not intended to affect the provision 
contained in s. 2. [p.612,col.2.] 

Courts in India have, therefore, jurisdiction to 
pass decrees of dissolution of marriage under the 
Divorce Act in case of persons residing in India 
who are not domiciled in India. [ibid.] i 

Semble:—The rules and principles referred to in 
s. 7 of the Divorce Act are the rules ard principles on 
which the Courts deal with matrimonial causes in 
requiring a certain degree of evidence and other 
_ cognate matters, [ibid,] - 
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Mr. A, A. Avetoom (with him Mr. West- 
macott), forthe Petitioner. 

JUDGMENT .—This is a wife's petition. 
for divorce. It is not defended. The marri- 
age took place before a Marriage Registrar 
in Bombay in November, 1922. The hus- 
band ‘was a subject of the United States of 
America and domiciled.in that country: 
the wife before marriage had her domicile 
in India, where her family had been for 
several generations. The married life only 
lasted until January, 1923, whenthe hus- 
band sent the wife back to her relations and 
himself left for America, where he has 
since remained, 

Proof has been given of adultery and 
cruelty sufficient to entitle the petitioner to 
a decree nisi, Upon the question of juris- 
diction, my attention has been drawn to 
the judgment of Sir Henry Duke in Keyes 
v. Keyes (1) which decided that the Courts 
administering the Divorce Law in India 
have no jurisdiction to decree dissolution ` 
of a marriage between parties not domiciled 
in India: it also decided that the Hast 
India Councils Act of 1861 does not warrant 
the making of a law to empower Courts in 
India to decree dissolution of the marriage 
of persons not domiciled within their juris- 
diction. 

That decision has since met with discus- 
sion in two reported cases in India, name- 
ly, Wilkinson v. Wilkinson (2) and Lee v. 
Lee (3). It has been pointed out that it 
would have been enough for the decision 
in Keyes v. Keyes (1) to say that since 
LeMesurierv. LeMesurier (4) or at any rate 
since Bater v. Bater (5), the jurisdiction to. 
decree dissolution of marriage depends 
according to English Law upon the domicile 
of the, parties, and that as the domicile in 
Keyes v. Keyes (1) was English, the English 
Courts would not recognize as valid in 
England a decree pronounced by a Court 
in india whose jurisdiction was based on 
a -principle—that of the residence of the 
parties at the time—not accepted accord- 
ing to Knglish Law as conferring jurisdic 
tion. That this is so appears, Ithink, from 
the language used in an early part of the 


(1) (1921) P. 204; 90 L. J. P. 242; 124 L. T. 707; 65 S. 
J. 435; 37 T, L. R. 499. 

(2) 77 Ind. Cas. 654; 47 B. 813; (1923) A.I R. (B) 
321; 25 Bom. L. R. 915. < fave 

(3) 81 Ind. Cas. 686; 5 L. 147; (1924) A. L R. (L.) 518. 

(4) (1895) A. C. 517; 61 L. J. P. 0.97; 72 b. T. 873; 
11 R. $27, < 

(5) (1906) P. 209; 75 L. J, P. 60; 04 L. T. 835; 22 7, 
L. K. 408, 
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judgment, “where the learned President 
says (at page 211*): “The petitioner has 
brought this suit to determine the valid- 
ity, at any rate in England, of the decree 
made at his instance in India.” It was, 
therefore, as it appears to me, the extra- 
térritorial validity of the Indian decree 
that was in question in the suit, and that 
question was sufficiently and completely 
answered by the decision above set out, 
so that it was not necessary to go further 
to.the extent of enquiring whether the 
powers conferred by the EastIndia Councils 
Act, 1861, had been exceeded in the enact- 
ment of the Indian Divorce Act, 1869. But 
if that enquiry is to be made, then I think 
it is of great importance to recognize that 
in the case of Niboyet v. Niboyct (6), 
the Court of Appeal did.accept resi- 
dence and not domicile to found the juris- 
diction, and that that decision remain- 
ed good at any rate until Le Mesurier’s 
case (4). Tt cannot, therefore, be suc- 
cessfully urged that at the time of the 
Indian Councils Act in 1861 or at the time 
of the passing of the Indian Divorce Act, 
1869, the jurisdiction to entertain a suit 
for dissolution was recognized in the Eng- 
lish Law at that time as depending upon 
domicile and not upon residence, and that, 
for that reason, the Legislature went be- 
yond its powers in making the jurisdiction 
under the Indian Divorce Act dependent 
upon residence, 

In Wilkinson v. Wilkinson (2), itis re- 
cognized that there has been this ‘change 
in the view taken by the Courtsin Eng- 

- land, but the majority came to their decision 
upon a view of the effect of s. 7 of the 
Indian Divorce Act. Thus Marten, J. says 
that s. 7, which he regards as “the do- 
mioating clause in the Act” was intended 
to ensure some uniformity between the 
Indian and the English Courts, and to pro- 
vide for such changes. That is because 

_ under s. 7 ‘subject to the provisions con- 
tained in this Act, the High Courts and 
District Courts shall, in all suits and proceed- 
ings hereunder, act and .give relief on 
principles and rules which, in the opinion 
of the said Courts, are as nearly as may be 
conformable to the principles and rules on 
whichthe Courtfor Divorce and Matrimonial 

“ Causes in England for the time being acts 
and gives relief.” With this view of Marten, 


(6) (1878) 4 P.D 1; 48 L.J.P.1; 39 L. T. 486; 27 W. 
R. 203. 


*Page of (1921) P, D. [Ed] i 
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-v. Batley (7), 


(89 Í: 0. 1925} . 
J. I am, with gréatréspéct, unable to agree. 
The operation ofs. 7 [as is emphasised in 
Lee v. Lee (3)] is qualified by the opening 
words “ subject to the provisions contained 
in this Act.” It would, therefore, seem to 
be the case that the provisions ofs. 2 are 
not controlled by those of s. 7. If that is 
so,s. 2 must be construed as it stands, 
and in so far asit adopts residence as the 
basis of jurisdiction, that is a provision of 
the Act to which accordingly s. 7 is subject, 
so that, whatever may be the nature of the 
principles and rules referred to in s. 7, they 
are not intended to affect that provision. 
It isa matter which stands apart, not one 
of the things liable under s. 7 to be dealt 
with from time to time differently according . 
to any alteration in the view that might - 
be taken by the Courtsin England fur the ` 
time being. It is unnecessary perhaps to 
discuss the question whether, in any event, 
the “priniciples and rules” referred to ins. 7. 
would include the quéstion of residence as a 
basis of jurisdiction or whether that ‘sec- 
tion isnot designed rather as a residuary - 
section to provide for matters that may not 
be otherwise specifically mentioned in the 
Act—which is the opinion of Crump, J., in 
Wilkinson v. Wilkinson (2). There is, how- 
ever, the authority of Sir Lawrence Jenkins 
sitting asa Judge of this Court in Batley 
that the expression points 
rather to the rules and principles on which 
the Court deals with those matrimonial 
causes in requiring a certain degree of 
evidence and other cognate matters ; see 
also Ramsay v. Boyle (8). The decision of 
Fletcher, J. in Giordano v. Giordano (9) is 
an instance of a case wherea divorce was 
granted between foreign subjects not 
domiciled in India and is ‘in petitioner's 
favour, and I take it that the powers of this 
Court under the Indian Divorce Act-off 
1869 should not necessarily be Tedd as 
limited to British subjects only under, „el. 
35 ofthe Letters Patent of the Court in 
1865, having regard to cl. 44of the same, 
by, which the provisions of the Letters 
Patent are subject to the legislative powers 
of the Governor-General in Council. | ... i 

I think, therefore, the Court has jufis- 
diction to pass the decree. The result may 
be that the decree will hold good in India, 
but that everywhere else the parties will 
remain still legally married. This I must. 

(7) 30 C. 490 Note. 

(8) 30 O. 489. N : 

(8) 20 Ind. Cas, 512; 400, 215; 17 O. W., N. 491. 
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mention, that they may notbe misled into 
assuming that the decree will be ‘recogniz- 


ed as valid universally, and more particu-~ 


larly under the law of the domicile. 

The petitioner is entitled to a decree nisi, 
with costs on scale No. 1. . 
. Z.K. Decree nisi granted. 


LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No. 191 or 1924. 
March 3, 1925. 
Present:—JusticeSir Henry Scott-Smith, 
Kr., and Mr. Justice Martineau. 
SANSAR CHAND AND oTHERS— 
APPELLANTS 


VeETSUS 
KARAM CHAND AND OTHERS— 
RESPONDENTS. 

Companies Act (VII of 1918), s. 219—Petition for 
compulsory winding-up—Voluntary winding-up, com- 
mencement of—Prejudice to creditors—Procedure, 

Section 219 of the Companies Act is not confined 
to acase where a voluntary winding-up has com- 
menced before a petition ‘for compulsory winding-up 
is presented. If after a petition for compulsory 
winding-up is presented but before an order for 
such winding-up is made, the Company goes into 
voluntary liquidation, the creditors may be called 
upon to show in what way they are prejudiced by 
the voluntary nature of the winding-up, and if no 
such prejudice is shown the petition for compulsory 
winding-up should be dismissed. [p. 614, col. 1.] 

In re New York Exchange, (1888) 39 Ch. D. +15; 58 
L. J. Oh. 111; 60 L. T. 66; 1 Meg. 78, relied on. 

Nowroji Pudumji y. Laxman Moreshwar Deshpande, 
55 Ind. Cas. 831; 44 B. 459; 22 Bom. L. R. 219 
referred to. 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Broadway, dated the 
18th July 1924, ` 


Mr. Badri Das, for the Appellants. 


Messrs. Sohan Lal and Ahmad Hassan,- 


for the Respondents. 

JUDGMENT. —This is an appeal 
under cl. 10 of the Letters Patent from 
the order of a Judge in Chambers directing 
the compulsory winding up of the Punjab 
Industrial Bank, Limited. The contention 
on behalf of the appellants is that no case 
has been made out for compulsory winding- 
up asopposed to a voluntary one. The ap- 
- plications for compulsory winding-up were 
presented in March 1924, and on the 2nd of 
June 1924 a resolution was passed at a 
meeting of shareholders that the Bank 
-should be wound up voluntarily: Lala 
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Bhagat Ram, retired Senior Subordinate 
Judge, and Lala Ram Ditta Mal being ap- 
pointed voluntary liquidators, 


Lala’ Badri Das refers to s. 219 of the In- 
dian Companies’ Act, which corresponds to 
s. 197 of the English Companies (Consolida- 
tion) Act, 1908, which is as follows:— 

“The voluntary winding-up of a Company 
shall not bar the right of any creditor or 
contributory to have it wound up by the 
Court, if the Court is of opinion, in the 
case ofan application bya creditor, that the 
rights of the creditor or,in the case of an 
application by a contributory, that the 
rights of the contributories will be pre- 
judiced by a voluntary winding-up.” 


It is contended that the applicants-re- 
spondents have not shown that the rights of 
the creditors or the contributories will be 
prejudiced bya voluntary winding-up, and 
that, therefore, the Court was not justified 
in ordering acompulsory winding-up. The 
learned Judge in Chambers did ‘not hold 
that the voluntary winding-up of the com- 
pany would cause prejudice to any one, but 
he referred to certain allegations made and 
supported by an affidavit by Lala Karam 
Chand in which the honesty of the Directors 


-in their dealings with the Bank was defini- 


tely challenged. He pointed out that these 
allegations had not been denied or contradict- 


ed by the production ofany affidavit on the — - 


part of any one of the Directors, and he stated 
that in these circumstances in his judgment 
the ends of justice required that the liqui- 
dation of the Bank should be a compulsory 
one, and he directed accordingly. Counsel 
for the appellants has referred to Nowroji 
Pudumji v. Laxman Moreshwar Desh Pande 
(1) in which it was held that under s. 215 
of the Indian Companies Act, 1913, a 
voluntary liquidator can apply to the 
Court for examination of persons 
connected with the management of the 
Company. He can also apply to the Court 
to exercise as respects the enforcing of calls, 
or any other matters, all orany of the 
powers which the Court might exercise if 
the Company were being wound up by the 
Court. Itis, therefore, contended that if 
the company is wound up voluntarily in 
accordance with the resolution of the 2nd of 
June last the Court can be asked by any 
person. interested named ins, 215 to exercise 
any ofthe powers referred to in that section, 


(1) 55 Ind. Cas, 831; 44 B 459; 22 Bom. L, R. 219, 
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and that this will ensure that no prejudice 
will result to any contributory or creditor. 
Bakhshi Sohan Lalon behalf of Lala 
Karam’ Chand, respondent, urges that 
two applications for compulsory winding- 
up of the Company were presented on 
the 19th of March 1924 and that in 
accordance with s. 168 of the Act the 
winding-up of the Company by the Court 
shall be deemed tocommence at the time 
of the presentaion of the petition for 
the winding-up. He urges that the reso- 
lution for the voluntary winding-up was 
passed later than this, namely, on the 2nd 
of June, 1924, and that, therefore, the reso- 
lution was too late. In the case of In re New 
York Exchange (2), it was held that s. 197 
of the English Companies Act, 1908, is not 
confined to the case where a voluntary 
winding-up commenced before the petition 
` was presented. - If after the petition is pre- 
sented and before order made the Company 
goes into voluntary liquidation, the eredi- 


tors may be called upon to show in what’ 


way they are prejudiced by the voluntary 
winding-up. Following this authority we 
hold that s. 219 of the Indian Companies 
Act applies because the Company went into 


voluntary liquidation before any order was - 


made upon the applications of the 19th of 
March 1924. The order of the Judge in 
Chambers was made on the 18th of July. 
“We asked Bakhshi Sohan Lal to explain in 
what way his client will be prejudiced by 
voluntary liquidation, but he was quite un- 
able to show how he would be so prejudic- 
ed. Itis possible that hereafter it may 
~- appear that creditors or contributories will 
be prejudiced by the voluntary liquidation 
but up to the present we are not satisfied 
that any prejudice will occur, 

We, therefore, accept the appeal and sett- 
ing aside the orderof the Judge in Cham- 
bers directing the compulsory winding-up 
’ of the Company, dismiss -the applications 
forthe same. As no certificates have been 
filed by Counsel, we make no orderas to 
costs. 


Z. K. Appeal accepted. 


(2) (1888) 39 Ch. D. 415; 58 L. J. Oh, 111: 
Poa h. 111; 60 L, T, 
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PATNA HIGH COURT. 
OLvIL APPBAL No. 428 oF 1921, 

j June 24, 1925. ‘ 
Present:—Justice Sir John Bucknill, Kr. 
SANAHT RAM-KANDHAYA LAL— 
PuaInrIrF—PETITIONER 

VETSUS è 

GULAB CHAND KALU RAM 
AND ANOTHER— DEFENDANTS-— 
OpvosiTk PARTY, ` 

Civil Procedure Code (Act V of 1908), O. LX, r. 8— 
Admission of portion of plaintiff's claim—Absence of 
plaintiff—Dismissal for default— Procedure —Absence 
of plaintiff due to mistake or accident—Restoration of 


suit. y 
Where a defendant admits a portion of the 


plaintiff's claim and on one of the dates fixed for the 
hearing of the accused the plaintiff happens to te 
absent, the Court should not dismiss the whole suit 
for default but should pass a decree in favour of the 
plaintiff for the amount admitted to be due. [p. 615, 
col. 1. : 


Where a suit is dismissed for default owing to the 
plaintiff's absence on one of the dates fixed for the 
hearing of the case and it appears that his absence 
was due to accident or mistake the dismissal should 
be set aside and the suit should be heard on the - 
merits. [ibid.] 

Appeal from an order of the Small. 
Cause Court, Judge, Patna, dated the Ist 
August 1924, i 

Mr. Janak Kishore, for the Petitioner. 

-Mr, B. C. Sinha, for the Opposite Party. 

JUDGMENT.—This was an appli- 
cation in civil revisional jurisdiction. It is 
made under the following circumstances. 

The applicant was the plaintiff in a suit 
which he brought against the defendant 
and his firm to re-cover the value of godds 
which the plaintiff had sold and delivered 
to the defendants. from time to time. I 
do not know exactly what was the amount 
for which the suit was brought, but it 
was brought in the First Court of the 
Subordinate: Judge of Patna acting as a 
Small Cause Court Judge The defend- 
ant put in along written statement in his 
defence and in it he, after criticising the 
plaintiff's claim to some extent, admitted 
that he owed to the plaintiff, and was 
ready to pay him, the sum of Rs. 130-0 6. 
The case was proceeding in the usual 
manner; it wasappereutly fixed for hearing 
on the Ist of August of Jast year. When, 
however, it came up for hearing the plaint- 
iff was not present and no reason appears 
to have been given why he was not. It 
is urged, however, that it is perfectly clear 
that the plaintiff eversince the institution 
of the suit had, on all days up to this 
date - when the case was down for being 
proceeded with, attended with witnesses; 


+ [89 I. O. 1925] 


however, unfortunately, on this day he 
was notin fact present and his, Pleader 
was apparently unable to attend on his 
behalf, he was engaged in another matter. 
The defendant’s Pleader was, however, 
present. The Subordinate Judge there- 
upon dismissed the suit in toto in default. 

' At any rate this action of the Subordinate 
Judge appears to have been irregular be- 
cause.as the defendant had admitted that 
a portion of the claim was -due the Sub- 
ordinate Judge should have passed a 
decree in favour of the plaintiff for the 
amount admitted to be due. 
ever, he did not do, The order of the 
Subordinate Judge of the Ist of August 
1924 must in any case beset aside. 

There remains the question of whether 

-under the circumstances it is desirable that 


-the whole matter should be now gone {if 


into. On the whole, I think that it should 
be gone into. The matter has to go back 
-as I am not satisfied quite as to why the 
. plaintiff was absent onthe day when the 
-case was finally -called upon or why his 
Pleader could not attend. It is said that 
both the applicant and his Pleader were 
regular in attendance up to this date and 
that by mistake or accident the former 
was not andthe latter could not be pre- 
sent, Under these circumstances I think 
“that the proper order in this case is to set 
aside the order of the Subordinate Judge 
sitting as a Small Cause Court Judge 
made on the lst of August last and to 
direct that. he should now indue course 
restore the case and hear it. There will 
ba no order as to costs. 


Z. K. Case restored. 


LAHORE HIGH COURT. 
First Crvit Apreat No. 339 or 1923. 
March 13, 1925. 
Present:—Mr. Justice LeRossignoliand 
Mr. Justice Fforde. 
PUNJAB BANKING Co. Lrp., 
LAHORE -—PLAINTI FR— 
APPELLANT 

versus g 
MUHAMMAD HASSAN KHAN AND 
OTHERS — DEFENDANTS — RESPONDENTS. 
Punjab Alienation of Land Act (XIII of 1900), s. 6 
(1) (b)—Mortgage by agriculturist in favour of non: 
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This, how- ° 
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agriculturist, form of—Registration—Failure of 
executant to appear, effect of—Registration certificate 
—Presumption—Registration, whether notice—Failure 
to search registers, effect of. . 


Where a mortgage-deed executed by an agri- 
culturist in favour of a non-agriculturist provides 
that the mortgage should take the form preseribed 
in s. 6 (1) (b of the Punjab Alienation of Land Act, 
which is one of the forms prescribed by law: for mort- 
gages granted by a member of an agricultural tribe 
in favour ofa mortgagee not a member of an agri- 
ole tribe, the mortgage is perfectly valid. [p. 616, 
col. L. 


The refusal of an executant of a document to appear 


_ after notice before the Registration Authorities 


amounts toa denial of execution. [p. 616, cols. 1 & 2.] 
A certificate of the registration of a document is 
proof that the document was duly registered in the 
manner duly provided for by law. [p. 616, col. 2.] 
Itis an almost universal practice in the Punjab 
to consult the public registers in order to ascertain 
whether property, a transfer of which is proposed to 
be taken, is already encumbered. ‘Therefore, even 
if the registration of a mortgage-deed does not 
‘amount te constructive notice of the mortgage to 
every person, the neglect of a subsequent transferee 
of the property to search the public registers in 
order to ascertain whether a mortgage does or does 
not exist, would attract the effects of notice. [ibid.] 


First appeal from a decree of the 
Senior Subordinate Judge, Sheikhupura, 
dated the 18th November 1922. 

Messrs. Moti Sagar and Hari Chand, for 
the Appellant. 

Messrs. Dalip Singh and Sleem, for the 
Respondents. : 


‘JUDGMENT.—In January 1915 the 
plaintiff Bank obtained a decree for over 
Rs. 21,000 against Raza Ali and Muhammad 
Ali. Raza Ali alone appealed-+o the Punjab 
Chief Court. In that Court the: case was 
compromised on the appellant undertak- 
ing to pay the decree money with interest 
by instalments and defendant No. 1], 
Muhammad Hassan Khan, the adopted son 
of Raza Ali, to whom Raza Ali in 1917 
had transferred the bulk of his landed pro- 
perty, became a surety under the conipro- 
mise for the satisfaction of the decree ard 
mortgaged his land as security therefor. 
. The decree of the Chief Court was passéd 
jn accordance with the terms of the com- 
promise which was incorporated in the 
decree, Subsequently Muhammad Hassan 
Khan executed a formal mortgage bond 
on the 15th of January 1919, but when 
called upon to admit its execution before 
the Registration Authorities refused to ~ 
appear, so that by order of the Registrar 
the mortgage bond was-registered in the . 
absence of Muhammad Hassan Khan on 
the 3rd of November 1919. This notwith- 
standjng, Muhammad Hassan Khan digs- 
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honestly sold the mortgaged . property to 
defendants. Nos. 2, 3 and 4, and the suit 
out of which this appeal arises was 
brought by the plaintiff Bank fora de- 
claration that their mortgage has priority, 
over the conveyances executed by Mu- 
hammad Hassan Khan in favour of the de- 
fendants. 

The learned Subordinate Judge has dis- 
missed the plaintiff's suit on the following 
grounds:— 

(1) The plaintiff Bank is not an agricul- 
turist. Consequently the Civil Court is 
not competent to pass a decree in favour of 
the Bank. 

(2) The compromise cannot affect the 
mortgaged property inasmuch as it was not 
registered. ` 

(3) The mortgage bond was not duly re- 
gistered. 

(4. Muhammad Hassan. Khan is not 
shown to have attained majority at the tim 
of the compromise. : 

(5) The transferees defendants were bona 
fide purchasers without notice of the Bank’s 
mortgage and are protected by s. 27 of the 
Specific Relief Act. 

From the decree of the Oourt'below the 
plaintiff Bank has preferred this appeal, 
and after hearing Counsel and perusing 
the record we find ourselves in disagreement 
‘with the learned Senior Subordinate Judge 
on each of the points above specified. The 
appeal has been defended by only defend- 
ants Nos. 2,3 and 4and has been heard ex 
parte against Muhammad Hassan Khan. 
We deal seriatim with the findings of the 
Court below:— f 

(1) Admittedly: the Bank is not an 
agriculturist and for that very reason it was 
provided in the mortgage-deed that the 
mortgage should take the form prescribed 
in ‘s.6 (1) (6) of the Land Alienation Act 
which is one of the forms prescribed by 
law for mortgages granted by a member of 
an agricultural tribe in favour of a mort- 
gagee nota member of an agricultural tribe. 
The learned Subordinate Judge has evi- 
dently not studied the Alienation of Land 
Act. 

(2) The compromise in the appeal before 
the Chief Court was incorporated in the 
decree of that Court and consequently be- 
came a part of the Court’s decree and 
required no registration for its validity. 

(3) There is ample authority for the view 
that refusal to appear after notice before 
the Registration Authorities amounts to a 
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denial of execution. Even if that wére 
not the case, the mortgage contract was, 
as a matter of fact, registered on the 3rd 
of November 1919 and the certificate of 
registration is proof that the document was 
duly registered in the manner provided for 
by law. : 

4) The burden of proving that at the 
time of the compromise Muhammad Hassan 
Khan was not of full age lay heavily upon 
him and he has entirely failed to discharge 
that burden. His own - statement on 


- solemn affirmation is that on the 15th of 


January 1919, the date of the execution of 
the mortgage-deed he was 19 years old, and 
he adds that at the time of the execution of 
the compromise he was below 18 years of 
age. These two statements are contradic- 
tory, for if he was 19 years of age on the 
15th of January 1919 he must have been 
18 years of age on the date of the com- 
promise, namely, 6th of March 1918, 2. e., 
less than a year before the date of the 
execution of the mortgage-deed. He has 
produced no evidence in support of his 
contention which we find to be unsub- 
stantiated, but in any case the matteris of 
no importance, for the present suit is found- 
ed not on the compromise but on the exe- 
cuted and registered mortgage-deed. 

The last point is the good faith of the. 
defendants transferees. Now, defendants 
Nos. 2 and 3 Sh. Abdul Aziz and Sayad 
Nazir Hussain are both residents of Husain- 
abad—the village where the land is 
situated—and itis difficult to believe that 
they were unaware of Muhammad Hassan 
Khan's transactions with the Bank. Similarly, 
defendant No. 4 isa Kazalbash, amember of 
the same tribe as Raza Ali and Muhammad 


Hassan Khan and we find it hard to be- 


lieve that he too was not aware of the Bank's 
mortgage. Moreover, these transferees 
admit that they did not consult the public 
registers to ascertain whether the properties 
transferred tothem were encumbered, and 
as this is the almost universal practice in 
the Punjab, this fact throws further doubt 
uponthe bona fides of the transferees. More- 
over, even if registration be held not to be 
constructive notice, the gross neglect of 
the transferees attracts to them the effects 
iof notice. 

However that may be, the suit is not one 
for specific performance of a contract. The 
contract is not executory but isan execut- 
ed contract, and the provisions of s. 27 of 
the Specific Relief Act do not apply and 
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cannot in any way benefit the defendants- 
transferees. By the mortgage-deed Muham- . 
mad Hassan Khan purports to mortgage 

his property for the satisfaction of the 

Bank’s decree and provision is therein 

made for the entry of the Bank into pos- 

session of that property on the failure of 

the debtor to pay the instalments provid-. 
ed in the decree, with afurther proviso 

that the duration of the Bank's possession 

shall be determined as provided in s.6- 
(1) (6) of the Punjab Alienation of Land 

Act by the Deputy Commissioner. 

For theforegoing reasons we find that. 
Muhammad Hassan Khan did execute the 
mortgage in favour of the plaintiff Bank, . 
that that mortgage was executed by him 
when he was of full age, that it was duly 
. registered and being prior in time ithas 
priority in right to the subsequent sales 
of thesame property by Muhammad Hussan 
Khan in favour of defendants Nos. 2, 3 
and 4 thatthe plaintiff Bank is entitled 
in accordance with the stipulations in 
the contract to apply to the Deputy Com- 
missioner to place it in possession for such 
term not exceeding twenty years as the 
Deputy Commissioner may consider-to be 
equitable and -we decree accordingly. The - 
costs of the plaintiff Bank shall be paid 
throughout by thedefendants. Appeal ac- 
cepted, 


ZK, Appeal accepted, ` 
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in which a usufructuary mortgage of village S. for- 


Rs. 4,000 has been executed to-day: Rs. 10 in cash 
have been paid.” The same day a mortgage of village 


. S. was executed by the defendan in favour of the 


plaintiff which set forth the consideration as Rs,-4,000. 
The deed stated that the “whole amount due” had 
been taken into account. It was provided that at the 
end of 20 years the village was to be restored to the. 
defendant without payment but that during -the- 
continuance of the 20 years of enjoymenti dt; was open: 
to the defendant to recover. possession of the. village 
at any time by payment of the “whole amount’ die” 
In July 1921 plaintiff sued the defendant on the basis 
of the simple money-bond of 1914 ‘to recover the sum 
of Rs. 2,400 principal and interest after deducting the 
sum of Rs. 4,010 which had been accounted for under 
the mortgage of 1920. Plaintiff relied upon the. 
endorsement on the back of the bond of: 1914, which 
was made in June 1920, in order to save limitation::. 
Held, that the endorsement did not contain an 
acknowledgment that in June 1920 there was a 
balance due to the plaintiff on the bond after crediting 


-the defendant with what was properly due to him in 


respect of the mortgage-deed and consequently the 
plaintiff's suit must be dismissed as barred by time. 
|p. 618, col. 2.] i 
Per Boys, J—That the ‘mortgage-deed, of 1920 
was executed in ‘lieu of the whole amount due under 
the bond of 1914 and entirely superseded it and that 
the plaintiff had, therefore, no cause of action to sue 
in respect of any balance alleged to bedue on the 
bond of 1914. [p. 620, col. 1.] $ 
` Second appeal from a decree of the Dis- 
trict Judge, Jhansi, dated the 16th of Janu- 
ary 1923. j 
Mr. Haribans Sahai, for the Appellant. 
Dr. N. C. Vaish, for the Respondent. - 


JUDGMENT. : 
Stuart, J.—This second appeal has 
arisen in the following manner. On the 14th 
May 1914 the defendant executed a simple 
unregistered money bond for good considera- 


tion of Rs, 3,999 at 12 per cent. simple in- - 


sig 


ALLAHABAD HIGH COURT. 
Sgconp CIVIL APPEAL No. 651. o 1923. 
: April 27, 1925. 
Present:—Mr. Justice Stuart and 
Mr. Justice Boys. . : 
Kunwar MEHARBAN SINGH— 
DgrenpANT—APPELLANT 


versus ' : 

PANNA LAL—P aintirr—ResPonDEnt. 

Limitation Act (UX of 1908), s. 19—Acknowledgment, 
‘what amounts to-—Construction of document—Bond— 
Mortgage-deed executed in respect of portion ‘of 
amount due under bond—Balance due under bond, 
whether can be recovered. 

In May 1914 defendant executed a simple money- 
bond in favour of plaintiff. The defendant was not 
liable to pay the amount till June 1917. In June 
1920 anendorsement was written on the back of -the 
bond by one 6. on the instructions of the plaintiff 
“which was signed by the defendant. The endorsément ~ 
was as follows:—‘‘Accounts having been made up -the ` 
sum of Rs. 6,500, has resulted as principal-and interest: - 


X 


-till-5th-June 1917. 


| terest in favour of the plaintiff, The de- 


fendant was not liable to pay the amount 
On the 3rd June 1920 
an endorsement was written on the back of 
the bond by one Sumer Singh on .the 
instructions of the. plaintiff, This was 
signed by thedefendant. We translate the 
endorsement as follows :— : 

“ Accounts having been made up, the-sum 
of Rs. 6,500 has resulted as principal and 
interest in which” (this is a literal transla-’ 
tion : the words are jismen) “ a usufructuary 
mortgage of village Samogarh for Rs. 4,000 
has been executed to-day: Rs..10-in cash 
have been paid.” 

The same day a deed was executed by the - 
defendant in favour of the plaintiff in res- 
pect of the village Samogarh. This deed is 
the ‘‘usufructuary mortgage” to which 
reference is made in the endorsement. 
The deed is not a usufructuary mortgage. 
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Jt sets forth that in consideration of 
7 Rs. 4,000 itis not stated how the figure is 
arrived at—the, defendant transfers to the 
plaintiff possession of the village of Samo- 
garh with full enjoyment of the usufruct. 
At the end of twenty years the village is to 
be restored tothe defendant without pay- 
ment, but during the continuance of the 
twenty years’ enjoyment it is open -to the 
defendant to recover possession of the 


village at any time by payment of “the . 


wholetamount due ” (“kul zar-i-saman”"). The 
deed contained a previous interpolation to 
the effect that the “kul zar-i-saman”™ of the 
deed of 14th May 1914 has been taken into 
account. The deed thus added to the 
charazteristics of a ‘‘zar-i-peshgi” lease, a 
right to determine the lease by exercise of 
what ‘approximated to a right to redeem. 
It probably assumed its form in order not 
to contravene the -restriction of transfer 
provided by Local Act II of 1908, the parties 
being governed by the provisions of the 
Act. a 

The defendant after executing this deed 
refused to register it. Compulsory registra- 
tion was subsequently obtained. On 5th 
July 1921 (more than seven years after the 
execution of the simple bond of 14th May 
1914) the plaintiff sued the defendant on 
the basis of that bond. He relied on the 
endorsement of the 3rd June 1920 to save 
limitation and sued for Rs. 2,490 principal 
and Rs. 328-11-0 interest after deducting 
Rs 4,010. 

The Subordinate Judge dismissed the 
suit as time-barred. The District Judge 
decreed it on appeal. The defendant files 
this second appeal. The District Judge 
found that the so-called “usufructuary 
mortgage ` had been executed in part pay- 
ment of the amount due on the deed of 14th 
May 1914, and treating the endorsement of 
the 3rd June 1920 as an acknowledgment 
in writing within the meaning of s. 19 
(Act IX of 1908) considered the suit within 
time. i 

A preliminary objection has been taken 
by the plaintiff-respondent to the effect 
that no second appeal lies based on the 
-plea that the finding that the “ usufructuary 
mortgage” had been executed in part pay- 


ment is a finding of-fact, and that in view. 


of this finding the endorsement can only be 
treated as an acknowledgment. 

There is no force in this objection. The 
decision of the District Judge proceeds 
necessarily on his view of the legal effect 
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of the words of the endorsement and it is 
opén to the defendant to question his déci- 
sion on that point. 

The main point for decision in this appeal 
is whether the defendant by signing the 
endorsement has made an acknowledgment 
of liability in respect .of the right of the 
plaintiff to sue on the. hond. On the facts 


the plaintiff cannot invoke the assistance of 
s. 20, Act IX of 1908. 


It is necessary to keep inthe foreground 
the first Explanation tos. 19. The acknow- 
ledgment may be sufficient though it omits 
to specify the exact nature of the right. 
But there must bea definite acknowledg- 
ment. In order to extend the period of 
limitation the plaintiff must show that the’ 
defendant signed an,acknowledgment to the 
effect that on the 3rd June 1920, there was 
a balance due to the plaintiff on the bond 
after crediting the defendant with what 
was properly due to him in respect of the 
execution of the deed for Rs. 4,000 and 
the payment of Rs. 10 in cash. Has he been 
able to show this? 


The words of the endorsement neither 
assert that anything is due on the bond nor 
deny that anything is dueonthe bond. The 
words “ jismen "are ambiguous. They can- 
not be read as meaning “in part payment 
of which” and they cannot be read as 
meaning “in full satisfaction of which.” The 
learned Counsel for the respondent argues 
that the execution of the deed cannot entitle 
the defendant to more than a credit for the 
amount cf nominal consideration stated 
therein that is Rs. 4,000. But this would 
impose an unjustifiable restriction. The 
execution of a deed of transfer of immoveable 
property does not necessarily confine the 
amount of satisfaction enjoyed in lieu of the 
nominal consideration. This is. not a case 
where limitation can be extended on proof’ 
of payment of interest as such or part pay- 
ment of principal of a debt where the fact 
of the payment appears in the handwriting 
of the person making the same. There is 
nothing in the endorsement to show that 
interest was paid “as such” and the en- 
dorsement is not in the defendant's hand- 
writing. The provisions of s. 20 have no 
application. The plaintiff-respondent has 
to show that on the 3rd June 1920 the de- 
fendant made and signed an acknowledg- 
ment that after all realizations there was a 
balance due onthe deed. In our zopinion 
he made no such acknowledgment, - 


g 
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In these circumstances it is unnecessary 
to consider the point raised by the appellant 
which does not appear to have been pressed 
in the Court of the District Judge and is 
not raised explicitly in the grounds of appeal 
here that the acknowledgment is bad for 
being unstamped. 

The appeal-is allowed and the suit is 
dismissed. 

The plaintiff will pay his costs and those 
of the defendant in all Court-fees on the 
higher scale. 

Boys, J.—I am in entire agreement with 
my learned brother on the questions with 
which he has dealt fully, the questions of 
acknowledgment of liability and limitation. 
But we have had fully discussed before us 
the interpretation of the so-called mortgage- 
deed and I think it is desirable in the just 
interests of the plaintiff if he is right and in 
the just interests of the defendant if he is 
right that we should also express our opin- 


ion as regards the interpretation of the- 


terms of that deed and of the endorsement 
on the earlier boad. 

A perusal of both documents, particularly 
of what I will call the mortgage-deed of 
which the terms are very unusual gives the 
impression that it might be correctly describ- 
ed as a “conversational document ” that is 
to say a document which has not had its 
-origin in any carefully pre-conceived view 
of the exact terms in which the parties 
were going to define their obligations but 
which has started with expressing the main 
idea and then as various questions 
have occurred to either party clauses 
have been added. So we find in this 
document first of all, a simple declara- 
tion that such and such property is 
mortgaged for a period of twenty years 


in consideration for asum of four thousand - 


rupees. Then it appears that somebody 
said “that does. not make it clear whether 
the four thousand rupees refers to the 
principal only or the principal and interest” 
and then aphrase is added, not defining 
this in clear terms but simply stating that 
the “kul zar-i-saman" has been taken into 
account, 

This latter is followed by what has been 
described as a clause providing for redemp- 
tion. Here again no amount is specified 
but simply the phrase ‘kul zar-i saman” 
again appears. Then lastly after apparently 
the whole document hasbeen completed, a 
kind of foot-note is added in which it is 
said that (I quote from the Court transla 
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tion) “The document account whereof has 
been adjusted and in lieu of which the 
mortgage-deed has been executed was exe- 
cuted on the 14th May 1914.” 

The endorsement on the bond gives us 
no further indication than such as is to 
be found inthe words “jismen char hazar 
rupea.” We have clearly then to determine 
the effect to be given to the words “jismen” 
and the effect to be given to the words 
“kul zar-i-saman.” We find it impossible 
to determine the exact meaning of the 
words “jismen” in the context in which 
they are here used, as to whether they 
mean “against which” “towards the account 
of which” and soon, The words are am- 
biguous. To turn tothe words “kul zar-i- 
saman" we note that the learned District 
Judge says: “The mortgage-deed contains 
a statement that the sum of four thousand 
rupees is accounted for (mahsub) in (men) 
the money bond, 1 e., set against the money 
bond.” <A perusal of the transliteration of 
the mortgage-deed has not enabled me to 
find any such statement at all. What 
has been said in’ the document is “kul 
zar-i-saman mahsub nalia“ To say that the 
‘four thou- ' 
sand rupees is accounted for” is to beg the 
whole question. 

I have already described the first passage 
where the term “kul zar-i-saman” oceurs 
as indicating that that passage was merely 
an additional statement which was intended 
to make it clear but eutirely failing to 
make it clear whether the whole Rs. 6,500 
was being settled or only the Rs. 4,000, 
But there is to my mind clear indication 
in the second passage, where the second 
“kul gar-i-saman” occurs, Showing the true 
meaning to be given to that phrase. It is 
admitted that it must mean either Rs. 4,000 
or Rs. 6,500. Let us suppose that it meant 
Rs. 4,000. Then it would effect this that 
after a week, ten years or any period he 
pleased after the execution of that deed 
the mortgagor could by the payment of 
Rs. 4,000 without even any interest, have 
discharged the deed. That would mean 
that the mortgagee would lose his whole 
security. The whole purpose of the execution 
of the second deed would be frustrated. It is. 


‘impossible to believe that that could pos- 


sibly have been the intention. On the 
other hand if it meant Rs. 6,500 there isa 
very obvious meaning in the clause, namely, . 
that if the mortgagee was to be allowed to 
keep possession for his twenty years wel] 
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and good, the whole debt-was -wiped..off. 


If, on the other hand, the mortgagor chose 
to redeem, and it was made. unlikely that 


he would choose to redeem, he would have- 


to pay the.Rs: 6,500. . Seeing..that to put 
the interpretation. “Four thousand -rupees” 


-on -the words “kul zar-i-saman” where they 


coccur-in the second place would be to make 
the whole document absolutely futile, while 
to-interpfet it as meaning Rs. 6,500 would 
make it logical, reasonable and intelligible, 
wwe think it must mean inevitably the 
‘sum of Rs. 6,500. Ifthat is so, there can 
be no possible justification for holding that 
it meant anything.else where exactly the 
same phrase occurs clearly without quali- 
fication. 

The final note at the end of the document 
supports this. view that the second docu- 
ment was executed in lieu of the first 
document and entirely superseded it. 

We think for these reasons, therefore, 
that.the second deed was intended to en- 
tirely supersede the first deed and that the 
plaintiff's case should have been dismissed. 
1 agree in the order passed by my learned 
‘brother. 


Z. K. Appeal allowed. 


RANGOON HIGH COURT. 
OiıvıL Reviston No.'231 or 1924. 
i February 3, 1925. 
Present:—Mr. Justice Qarr. 
AMINA BIBI—APPLIOANT 
f . VETSUS ; 
K. M. MOIDEEN KAKA AND ANOTHER— 
Í | RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 115, 
-0. XXV, 7.1 (8)—Administration suit, whether suit for 
money— Security for costs, whether can be demanded— 
Revision, whether lies. | | i 
TA suitfor the administration, of an estate con- 
sisting largely of immoveable property is not a suit for 
“the payment of money within the meaning of r.1 (3) 
of O: KKV of the C. P.O. It is a suit relating to 
immoveahble property. ; w 
Where a Court passes an order undera provision 
of law which is not applicable to the case, it exercises 
‘its jurisdiction illegally andthe orderis open to 
revision under s. 115 of the C. P.C. 
Jivil revision against an order of the 
.Sub-Divisional Court, Taikkyi, in Civil 
. Regular No. 59 of 1922. — l 
Mr. Kya Gaing, for the Applicant. 
Mr. K. C. Bose, for -the Respondents. 
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JUDGMENT.—The petitioner is the- 
plaintiff in Suit No. 59 of 1922 of the Sub- 
Divisional Court of Taikkyi- This is a. 
suit for the administration of an estate - 
alleged to consist largely of immoveable_ 
property. A preliminary decree was passed’ 
as long ago as March 1923, and a Commis-' 
sioner was appointed. In April 1924’ the 
first defendant applied under O. XXV, r. 
1, that the plaintiff should be ‘required, to 
furnish security for costs. This applica- 
tion was dismissed on the 22nd May. 
The Judge held thatthe suit was one for 
payment of money within the meaning of 
cl. 2of the rule, but was not .satisfied 
that the plaintiff was not possessed of'- 
sufficient immoveable property in British’ 
India. On the 30th June the first defend-' 
ant applied for review of this order, This, 
the Judge has dealt with as a renewed 
application. On the 17th July another of 
the defendants filed an application under’. 
the same rule. On the 17th November. 
these applications were allowed and the 
plaintiff was calledupon to furnish security.’ 
She applies for revision of that order. 
The real question is whether the suit 


. falls within the provisions of O. XXV,r.1 


(3). In my opinion it clearly does not. 
The authority cited by the Judge and 
some ‘others which have.been cited before’ 
me relate to cases of suits for specific’ 
moveable property or-its value. The -pre- 
sent case is very different. lt is, as I 
said, a suit for administration of an estate 
consisting largely of immoveable property. 
lt may ultimately ‘be necessary to sell the 
estate and distribute the proceedsin money, 
but I do not think that that is sufficient 
to make it a suit for the payment of monéy. 
lt is in fact asuit relating to immdye- 
able property. In my view, therefore, the 
order was wrong. S 

16 is objected that an application for 
revision does not lie since the Court had 
jurisdiction to pass the order. In my 
view the case comes under cl. (e) of s; 
115 of the Code inasmuch as the Court 
has exercised its jurisdiction illegally by 
passing an order in a suit to which O. 
XXV, r. 1, does not apply. The case is 
otherwise,. very proper one for interference 


. in revision. The alternative would be to 


allow the suit to be dismissed undef OO. 
XXV, r.2, after which the plaintiff would 
bave toappeal but must inevitably succeed. 
The result would merely be further’ ‘to 
protract proceedings which have already 
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‘been pending far too long and to add 
very largely to the cost of the litigation. 
I consider also the Judge of the lower 
-Court would have exercised a wiser disere- 


‘tion. had herefused to pass such an order: 


‘at this stage. of the suit. ‘Therule allows 
‘the Court a discretion in the matter. 


‘Tallow the application and set aside the- 


‘Order of the Sub-Divisional Court. The 
‘fespondents will pay the petitioner's costs 
of this. application. Advocate’s fee—five 
‘gold mohurs. 

“ZK, Application allowed. 


“ALLAHABAD HIGH COURT. . 

` FIRST APPEAL From ORDER No: 3 or 1924, 
| April 27, 1925. 

_ Présent :—Mr, Justice Sulaiman and. 
wa Mr, Justice Daniels. 
‘PREM NARAIN AND orHers—DEFENDANTS-—— 

APPELLANTS 

6 versus. 

Babu JAGDAMBA SAHAI— PLAINTIFF- 
i ; —-RESPONDENT. 
~ Defamation—Privilege, extent of—Malice, absence of, 
effect of. 
_., Where in a suit to recover damages for defamation, 
it is found that some'of the defendants are entitled to 


~~~ Glaim privilege in respect of the statement complained 


,oftand.acted without express malice, they cannot be 
‘held to have lost their right because the other defend- 
` ants may have had other motives in making the state- 
“ynent. [p. 622, col. 1] 

_ ‘When a statement which is privileged does not in 
‘any way go beyond what the occasion warrants, and 
is a.statement the truth of which can be inferred from 

i the plaintiff's own allegations, no inference of malice 

“can be drawn from it. [p. 623, col. 2.] 

“Plaintiff was an employee ofa Municipal Board 
gainst whom a resolution had been passed by the 
Board that he should be removed from service. The 
;, Commissioner asked for a further report 
“the “Board before accepting the resolution. The 
‘“défetidants, who were some of the members of the 

.. Board, submitted a note to the Commissioner contain- 

‘ing the following passage :—‘“He has earned a no- 

. toriety for ‘quarrelsomeness; not only by assuming a 

“ défiant" and insulting attitude before a full house 

; towards a member of the Board, but also by resorting 

, -to -similar acts while in -service under his former 

‘employers, but rather bad been at the root of much 

’_frictipn lately in evidence in the Board’s working.” 
Plaintiff brought- a suit against the defendants fo 

-“Yecover damages from them on the allegation that the 

< Statements contained in this passage were defamatory. 

. Defendants proved that plaintiff had assumed a defiant 

“and insulting attitude towards a member of the Board 

‘before a full house. Defendants also sought to rely 
on a letter written by the Assistant Registrar of Ov- 

“ operative Societies under whom the plaintiff had been 
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formerly employed, which had been placed on the- 
personal file of the plaintiff in the records of the 
Board's office. In that letter it was stated that the 
plaintiff had made reckless and unfounded allegations 
regarding the probity of various persons. official and 
non-official,. working under the Registrar. and had 
been unable to give a satisfactory explanation of his 
conduct. The plaintiffs own allegations showed that 
he had been the cause of some of the friction in the 
Board's working: . 3 

Held, (1) that plaintiff's personal file, although con-. 
fidential as regards the general public, was part of the ° 


- official records of the Board and in giving opinion to. 


the’ Commissioner as to the plaintiff's fitness for- 
further employment the defendants were not only 

entitled, but were under a duty to look at his. 
previous record as shown in his personal file; [p. 622, 

ool. 2; p. 623, col. 1.] 

(2) thatit wasa perfectly fair description of the 
plaintiff, who had repeatedly made unfounded charges - 
against a number of his fellow officials .and other 
persons, to call him a quarrelsome person and that it 
was not an unfair comment in view of the evidence in 
the case to say that the plaintiff had earned a notoriety 
for quarrelsomeness ;_ [p. 623, gol. 1.] . 

(3) that the rest of the statement complained. of 
being true in fact and there being an absence of malice ` 
on the part of the defendants, the plaintiff's suit must 
be dismissed. [ibid] .. : 

_ First appeal from an order of the Addi-. 
tional District Judge, Bareilly, dated the: 
9th of October 1923. > 

Mr. P. L. Banerji, fcr the Appellants, 

Mr. N. P, Asthana, for the Respondent, , 


JUDGMENT .—This is an appeal in: a. 
suit for defamation brought by the plaint- 
iff, a peshkar in the employ of the Bareilly 
Municipal Board against four members of the ` 
Board. The Board had passed a resolution on 
the 15th of September 1919 that the plaintiff 


“should be removed from service. The Com-. 


missioner asked for a further report from 
the Board before accepting the resolution. 
The majority of the Board then went 
back on their previous opinion and re-. 
commended the reinstatement of. the plaint- 
iff, The four defendants wrote a dis- 
sentient note. The dissenting note contains 
the following passage which is relied on 
by ‘the plaintiff as furnishing his cause-of ` 
action :— 

“Who has earned.a notoriety for quar- 
relsomeness, not only by assuming a defiant 
and insulting attitude before a full house 
towards a member of the Board (which 
formed the subject-matter of the case 
against him), but also by resorting ‘to 
similar acts while in service under- hig 
former employers, but rather had been at 
the root of much friction lately in evidence 
in the Board’s working.” nei 

The learned Subordinate Judge, Babu 


‘Govind Sarup Mathur, in an excellant. 
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judgment dismissed the suit, and ib is 
. much to be regretted that the District 
Judge should have been persuaded to 
disturb his decision. The occasion was 
obviously privileged, and the Subordinate 
Judge found that two out of the three 
statements contained in the alleged libel 
were fully justified. As to the third, he 
. found that there had been dissension in 
the Board, and, though there was no actual 
proof on the record that the plaintiff was 
. responsible for the dissension, he found 
that it was generally believed, and was be- 
lieved in good faith by the defendants, 
that the plaintiff was responsible He 
found, therefore, that the alleged libel was 
written in good faith in the discharge of 
a public duty and was not actionable. 


The learned District Judge in an inor- ' 


dinately long judgment has reversed this 
decision. It is perhaps indicative of the 
weakness of the case which the learned 
District Judge set himself to argue that he 
should have found it necessary to write a 
judgment three times as long as that of 
the Trial Judge, though the latter had 
dealt- adequately with all the issues aris- 
ing in the case. The judgmentisso long 
and contains so much repetition that it is 
not altogether easy to reconcile different 
portions of it and to discover exactly what 
the learned District Judge, means to find. 
Some passages dealing with the attitude 
of the defendants towards the Chairman 
of the Board are quite irrelevant for the 
purpose of the present suit. 

It is quite clear on the findings of the 
learned District Judge himself that there 
is no case against the second, third and 
fourth defendants. The learned Judge ex- 
pressly finds that there is no proof of 
malice on their part. He thinks that they are 
liable because they signed the note jointly 
with the first defendant, whom he finds to 
have been actuated by malice. It is hardly 
necessary. to say that this is a mistaken 


view of the law. If the three defendants - 


are entitled to claim privilege and acted 
without express malice, they do not lose 
their right because the first defendant may 
have had other motives. 
commit a joint tort they are no doubt all 
equally liable, but these three defendants 
committed no tort at all. They only used 
language which they were justified in 
using in the bona fide dicharge of a public 
duty. 

There had been some previous enmity 
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between the first defendant and the plaint- 
iff, and on this ground and because he 
finds that the defendant has not proved the 
truth of the statements used the learned 
Judge holds that the defendant was actu- 
ated by malice. The plaintifi’s Counsel 
contends that ‘these are pure findings of 
fact which conclude the case against this 
defendant. It is, therefore, necessary to ex- 
amine how far the learned Judge's conclu- 
sions are conclusions of fact and how far 
they are legal inferences from other facts 
which he has found. The first part ofthe 
alleged libel states that the plaintif has 
earned a notoriety for quarrelsomeness from 
two circumstances. The first of these 
circumstances is that he assumed a defiant 
and insulting attitude towards a member 
of the Board before a full house. The 
last sentence is merely a plain statement 
of fact, the truth of which is accepted by 
the Court below. The learned Judge's 
only comment on it is that the incident 
did not justifiy the defendants in saying 
that the plaintiff had earned a notoriety 
for quarrelsomeness by reason of it. 
The second circumstance referred to is 
that the plaintiff had resorted to similar 
acts while in service under his former 
employers. It isadmitted that this state- 
ment rests on a letter of the Assistant 
Registrar of Co-operative Societies, under 
whom the plaintiff was formerly employed 
which had been placed on the personal 
file of the plaintiff in the records of the 
Board's office. In that letter it was stated 
that the plaintiff had made reckless and | 
unfounded allegations regarding the probity 
of vai.cus persons ottica:l and non-official, 
working under the Registrar and had 
been unable to give a satisfactory explana- . 
tion of his couduct. The learned Judge's 
comment on this is two-fold. He thinks, 
in the first place, that the defendants were 
not entitled to make ue of the letter be- 
cause it was nota public document, and, 
secondly, he thinks that it does not justify 
the assertion that the plaintiff committed 
similar acts and was quarrelsome, -because, 
according to the learned Judge,......the acts 
of which he was accused in the Assistant 
Registrar's letter were far more serious than 
those imputed to him in the alleged libel © 
and could have formed the foundation for 
criminal or civil proceedings. The learned 
Judge is wrong on both points The 
personal file might be confidential as 
regards the general public, but it was part 
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of the official records of the Board, and in 
giving an opinion to the Commissioner as 
to the plaintiffs fitness for further employ- 
_ment the defendants were not only entitl- 
ed, but were under a duty to look at his 
previous record as shown in the personal 
. tile. We have also no hesitation in holding 
that it is a perfectly fair description of a 
person who repeatedly makes unfounded 
charges against a number of his fellow 
officials and other persons to call him a 
quarrelsome person. Nor is it an unfair 
comment in view .of both these incidents 
.together to say that he had earned a 
notoriety for quarrelsomeness. “To submit 
the language used on privileged occasions 
to astrict scrutiny, and to hold all excess 
beyond the absolute exigency of the occa- 
sion to be evidence of express malice, 
would greatly limit, if not altogether 
defeat, the protection which the law gives 
to statements made on such occasions.” 
Halsbury’s Laws of England, Vol. XVIII, 
para. 1303. 

The learned Judge remarks more than 
once that the whole object of the note 
was to prevent the plaintiff from being 
reinstated as if this disposed of the matter. 
The learned Judge forgets that an inten- 
tion to prevent the plaintiff from being 
reinstated was, not necessarily contrary to, 
and might indeed be identical with the 
public duty laidon the defendants. The 
whole Board had atits previous meeting 
resolved that the plaintiff should not 
be reinstated, and the defendants were 


giving at the request of the Commissioner- 


the reasons in support of that resolution. 
For the above reasons we hold that the 
learned Judge's findings as to these two state- 
ments are not pure findings of fact, but 
Jare vitiated by the erroneous view which 
the learned Judge has taken of the law. 
There remains only the third allegation, 
namely, that the plaintiff had been at the 
root of much recent friction in the Board's 
working. This statement is quite unimport- 
ant as compared with the two already 
considered. A man may easily be a cause 
of ‘friction without any fault of his own. 
That there had been friction in the Board’s 
working is found by both Courts and is 
undeniable. The Trial Court thought that 
_there was no direct evidence of the plaint- 
iff being responsible and the District Judge 
without discussing it separately draws 
the further inference that the statement 
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must have been untrue. 

It seems to us that it was quite unneces- 
sary for the defendants to offer any formal 
proof since the fact is not only admitted by - 
the plaintiff, but forms an essential part 
ofhis case. From the statement of facts 
contained in the judgment of the Trial 
Court which the learned District Judge 
accepts as correct, it appears that the 
case which the plaintiff set out to establish 
was that Sahu Shiam Sundar Lal was 
elected Chairman: in the hope that he would 
prove a dummy, but that owing to the 
able assistance he received from the plaint- 
iff he was able to assert his independence 
and rule the Board, and that this was 
resented by some of the members and led 
to the formation of a clique. Another fact 
which is actually part of the plaintiff's 
cause of action is that there had first of 
all been a division of opinion in the Board 
as to whether the plaintiff should be sus- 
pended, thatthere had beena subsequent un- 
animous resolution in favour of his removal, 
and that, when the Commissioner raised 
a technical objection to this resolution, 
there was again a division of opinion as 
to whether -he should be reinstated. These 
facts alone are sufficient to justify the 
statement that the plaintiff had been a 
cause of friction in the Board's working, 
When the statement made does not in 
any way go beyond what the occasion 
warrants, and is indeed a statement the 
truth of which can be inferred from the 
plaintiff's own allegations, no inference of 
malice can be drawn. 

We, therefore, set aside the order of the 
Court below and restore the decree of the 
Trial Court with costsin this Court and 
in the Court below. Costs in this Court 
willinclude fees on the higher scale. 

Z. K. Appeal allowed, 


— 
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Present:—Mr. Justice Heald and 
Mr. Justice Chari. 

SAW DURMAY— APPELLANT 
versus 
BAGGAH SINGH AND oruzrs— 
RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 99--Publia 
trust—Suit to recover possession by worshipper, whether 
mainiainable—Procedure. 
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In respect of properties wltich form- part of a public 
trust, a mere worshipper can have no right by way of 
a suit under s. 92 of the O. P. C. to oblain possession of 
the properties except in the manner prescribed by that 
section. The proper course in such a case is to file a suit 
under s. 92 for the appointment of trustees. When the 
trustees are properly appointed they can file a suit 
for setting aside any alienations of the trust property 
which might have been effected and for the recovery 
of possession of the properties from the alienees or 
tom ia who are in possession of them. [p. 624, 
col, 4. 

Mr. Lambert, for the Appellant. 

Mr. Foucar, for the Respondents. 

JUDGMENT.—tThe plaintiff in this 
ease Dr. Saw Durmay, on behalfof himself 
and the Karen Baptist Christians of 
Burma, filed a suit in the District 
Court of Pegu for the following reliefs, 
(1) for the possession of certain premises; 
(2) for accounts from the defendants for 
loss or damage to the trust property; and 
(3) for injunction restraining the defend- 
ants from removing or demolishing any 
part of the building, etc., pending the 
hearing of the suit. The defendants are 
two persons who have purchased the pre- 
mises in suit under the following cir- 
cumstances. One Ko San Ye, a well- 
knéwn, Karen, obtained a lease from the 
Secretary ofState on the 21st of September 
1900 of a piece of land in Nyaunglebin, He 
` is said to have acquired thisland from the 
Government for the purpose of building 
a parai. The certified. copy of the lease 
produced by the plaintiff does mention 
the fact that theland is tobe used for no 
other purpose or use than that of a parai 
but inthe original lease from the Secretary 
of State, Ex. 4, no mention is made of this 
- covenant. In the view we take of the deci- 
sion of the Trial Judge, it is not necessary 
to consider this discrepancy to which we 
merely draw attention. The plaintiff al- 
leges that after Ko San Ye obtained the 
lease, he (Ko San Ye) collected subscrip- 
tions from the public and erected a church 
and auxiliary buildings on the land. On 
the 3rd July 1911 Mr. Maddon executed 
a mortgage-deed in favour of Hajee 
Mohamed Jamal in which Ko San Ye ap- 
pears as asurety. The premises in suit 
are included as one ofthe properties mort- 
gagedandon behalf of Ko San Ye, Mr. 
Maddon, as Ko San Ye’s Attorney, signed 
the mortgage-deed. Itis unnecessary to 
consider the validity of the mortgage at 
this stage of the litigation, but on the 
30th of June 1916 Naw Tha Wa, the 
widow of Ko San Ye, in part satisfaction 
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of the amount due on the mortgage, sold 
the premises in suit to Hajee Mahomed 
Jamal. He on his turn sold it to Bagga 
Singh and Nathuram who are in possession 
of the land. The learned Judge raised a 
number, of issues among them one as to 


ad 


the maintainability of the suit by the 


plaintiff, Issues No. 8 to 12, including among 
them as the ilth issue the maintain- 
ability of the suit, were decided by the 
predecessor of the learned Judge whose 
judgment is now under appeal, -but those 
issues were re-argued and decided in the 
present judgment. ‘The first Judge decid- 
ed all the preliminary issues in favour of 
the plaintiff, while the second Judge came 
toa contrary conclusion. 

The main point for decision assuming all 
the facts in the plaint are true, is whether 
in respect of properties which form part of 
a public trust, a mere worshipper can have 
the right by way of suit to obtain posses- 
sion of the properties. He has certainly no 
right to sue for any of the reliefs mentioned 
in s. 92 of the O. P. C. exceptin the manner 
prescribed by that section. Itis true that 
in the suit as framed, none of such reliefs 
are prayed for. The third reliefis merely 
an interlocutory relief and the first and 
second reliefs are for possession of the pre- 
mises and for an account from the defend- 
ants as trespassers and not’ as trustees, of 
loss or damage to the trust property. But 
these are the reliefs which are usually open 
to the owner of a property or a person in 
whom the legal title is vested and who for 
that reason exercises all the rights of an 
owner. 
persons on whose behalf the suit is institut- 
ed can be said to have any proprietary right 
in the premises or any snch interest as 


would entitle them to maintain a suit for. 
. possession. 


There are many rulings in the Indian 
High Courts to show that a trustee. filing 
a suit against a trespasser need not do so 
under s. 92 of the ©. P. ©. These decisions, 


however, do not help the plaintiff in the- 


present case. There are other rulings 
which show that it is open to a person inter- 
ested in atrust to obtain declaratory decree 
though he, may not be able to file a suit for 
the recovery of possession. It is unneces- 
sary to consider these decisions either, as in 
this case the plaintiff is not asking for any 
declaration. Two cases have been cited be- 
fore us as being in favour ofthe plaintiff, 
but they do not help his case. The first of 
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these cases is the Full-Bench case of the 
Allahabad High-Oourt Jawahra v. Akbar 
Husain (1). This ruling merely shows that 

a Muhammadanas having the right to use a 
mosque for purposes of devotion, has a right 


of action against any person who interferes. 


with the exercise of his right to- use ythe 
place of devotion. Itis true that in that 
case the plaintif alleged, that he wanted to 
repair the building which according to him 
was a mesque, and in respect of which the 
defendants had committed an unlawful 
trespass, but this relief is ancillary to the 


real claim, namely, the undisturbed-exercise | 


of his rights. As the judgments of the 
learned Chief Justice and Mr. Justice 
Mahmood show, a great deal in that case 
turned on the theor y of Muhammadan Law 
that a mosque does not vest in any human 
being but is the property of God, and that 
it is. the inherent right of His creatures to 


use God's property for purposes of wor- ` 


ship, The next case relied on is Budree 
Das v. Chooni Lal (2). In that case Mr. 
Justice Woodroffe held that s. 539 of the 
C. P. ©. of 1882 did not apply to a suit 
against strangers such as alienors from the 
tri ustees and trespassers holdin g adversely to 
the trust, “It will be noticed, however, that 
in that suit the plaintiffs were persons who 


claimed to have been elected as trustees. The- 


later Allahabad cases cited merely follow 
the decision in Jawahra v.'` Akbar Husain 


~} and do not carry the plaintiff's case 


much:further. In a 


later case in the 
Caleutta High Court 


Ashraf Ali v. 


Muhammad Nurajjama (3), two worshippers ` 
of a mosque filed a suit for a declaration ` 


that a permanent lease granted by mauta- 
walli was void and for possesston of the 
property. The Trial Court 
declaration, but disallowed the: claim for 
possession. 
against whom the declaration was made, 
the judgment of the lower Court was 
upheld, but it will be noticed that Mr. 
Justice Shamsul Huda justified that deci- 
sion on the ground. that the worshippers 
of a mosque residing in the locality have 
aright in it far and above those of the 
general Muhammadan public and could, 
therefore, maintain the: suif. -The de- 
cision was confined to the maintainabili- 
ty of the suit in_respect of the declara- 


D TA, 178; A. W. N. (1881) 324; 4 Ind, Dee. (x. s.) 
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a 33 ©. 789; 10 C. W. N. 581. 
3) 49 Jnd. Cas. 355; 23 0. W, N. 115, 
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tion as the relief for possession had been 
‘disallowed in the Trial Court. The Lahore - 


case cited before us, Salig Ram v. Bassao 
Mal (4) was a case of a Hindu entitled 
to worship in a temple and it was held 
that though it was open to him to filea . 
suit for declaration that an. alienation of 

the trustee is invalid, he could not main- 
tain a suit for recovery of possession which 
could only be done by a trustee. The 
Allahabad case of Dasondhay v. Mahommad 
Abu Nasar (5) was a Muhammadan case. A 
suit was filed by two Muhammadans for a 
declaration that certain properties were 
waqf and that the alienation by the 
mutawalli was illegal. This suit was held 
to be maintainable, but the learned Judges | 
say at page 664* that whether the plaintiffs 
be regarded ‘as suing for themselves’ or | 
on behalf of the whole Muhammadan com- 
munity, they were not entitled to a decree 
for possession of the property. We may 
also refer to a case decided by Mr. Justice 
Young in Cowasji v. Bella (6). -For these 
reasons we have to hold that the suit as 
framed was not maintainable. The proper. 
course for the plaintiff to take would be | 
to file a suit under s. 92 for the appoint- 

ment of trustees. When the trustees are . 
properly appointed, they can file a suit 

for setting aside the alienations and for 


_ the recovery of possession of the properties 


from the defendants.“ The appeal is dis- 
aes with costs. 
Appu dismissed. 

lb er Ind. Cas. 320; 1L.L. J.150; 8P. L. R, 


Y 11 Ind. Cas. 36; 33 A. 660; 8 A. L. J. 710. 
(6) 50 Ind. Cas. 509; 11 Bur. L. T. 249 
*Page of 33 A—[Hd.] 
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MOTILAL AND OTHERS— DEFENDANTS 
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Limitation—Suit to cancel instrument—Knowledge 


‘of plaintif —Burden of proof—Contract Act (IX of 


1872), s. 229—-Principal and agenti—Knowledge of 
Agent prior to employment, whether binds principali. 
Registr ation, whether notice. 
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When a plaintiff sues to ¢ancel or set aside an 
instrument setting out the facts which entitle him to 
have that instrument cancelled or set aside and 
alleging that those facts became known to him at a 
certain time, it is imcumbenton a defendant who 
pleads that the suit is barred by time to allege and 
prove aknowledge prior tothe period from which 
time begins to run. [p. 628, cols. 1 & 2.] 

Tanto v. Gajadhar, 2 N. L. R. 98, followed. 

Any knowledge obtained by an agent prior to his 
employment as such agent, does not amount to in- 
formation ofthe fact obtained by the agent in the 
course of the business transacted by him as an agent, 
p ar to operate as a notice to the principal. [p. 629, 
col. 1. A : 

Although it may be expected of every man of 
ordinary prudence to search the registry before enter- 
ing into any transaction affecting immoveable pro- 
perty, the law does not cast upon him a legal duty to 
do so and a person who seeks to claim a benefit under 
a prior transaction affecting such property must prove 
the good faith and fairness of the transaction. [p. 630, 


col. 1. 

aa kdhari Lal v, Khedan Lal, 57 Ind. Cas. 465; 48 
C.1; 39M. L. J. 248; (1920) M. W. N. 591; 2 U. P. Li. 
R. (P. C.) 139; 22 Bom. L. R. 1319; 18 A. L. J. 1074; 25 
O. W. N.49; 28M. L. T. 224; 471. A. 239; 32 0. L. J. 
479; 13 L. W. 161; 2 P. L. T. 101 (P. CO), followed. 

Appeal from the decree of the Additional 
District Judge, Amraoti, dated the 12th 
October 1921,in Civil Appeal No. 60 of 
1921. 

Messra. P. N. Rudra and D.T. Mangal- 
moorti, for the Appellant. 

Mr. M. Gupta, for the Respondents. 


JUDGMENT.—This appeal arises out 
of a suit instituted by the appellant Guna- 
bai on dth September 1919 for recovery of 
possession of afield survey No. 140, 25 
acres and 31 gunthas assessed at Rs. -61 of 
kasba Shirala on the ground that it was 
the separate property of her father Mithuji 
and was in his possession till his death in 
1897, and after him of his widow Radhabai 
till the year 1910 when she died, and that 
plaintiff became entitled to possession as 
a heir on Radhabai’s death. Plaintiff's 
age as given in the plaint is 30. Appa- 
rently she was about 21 when the succes- 
sion opened out in her favour. In asser- 
tion of her right asa daughter entitled to 
succeed to her father's exclusive property 
the plaintiff demanded possession of the said 
field from her uncles Venkati and Raoji who 
had entered into forcible possession thereof 
after Radhabai’s death, but she could not 
get possession by private entreaties and 
consequently had to institute Civil Suit 
No. 201 of 1914 against her -uncle Raoji 
and ono Zola] who was a transferee of a 
half share from Raoji, and as the remain- 
ing half portion of the field No. 140 was sold 
by the plaintiff's another yncle Venkati to 
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the present defendants-respondents’ father 
Ramkaran in 1911 he also was impleaded 
as a co-defendant. The plaintiffs allega- 
tion is that during the pendency of that 
suit her uncles Raoji and Venkati advised 
her that she should withdraw her suit in 
consideration of each of them giving her 
2 acres of land out of their own fields and of 
the prospect that they themselves being 
issueless the whole of the estate wasinfuture | 
to be hers, The plaintiff having no prac- 
tical experience and being pressed by her 
uncles, agreed to the proposal and filed 
a petition of compromise and each of the 
uncles executed a deed of gift in respect 
of 2 acres out of his own field and caused 
plaintiff to give a release in respect of the 
field in suit, the release and the gift deeds 
are dated 14th November 1914. All of 
them were presented for registration that 
very day at the Sub-Registrar’s Office at 
Chandur Bazar. The 2 acres given by 
Venkati formed part of his survey Nos. 71, 
72 and 73 of Shirala and the 2 acres 
given by Raoji formed part of survey No. 75 
of the same village. The value of survey 
No. 140 is put down as being Rs. 2,500 
in the farkat, while that of the 4 acres 
given by each of her uncles is Rs. 600 
together as stated in thé gift deeds. 

The plaintiff's case is that she came to 
know in June 1919 that the land given to 
her by Venkati was -already encumbered 
by him under a mortgage dated 5th January 
1912 in favour of one Nanakram Jodhraj 
and thatthe land given by Raoji was also 
similarly encumbered by means of a mort- 
gage dated 10th June 1912 (Ex, P-3) 
in favour of Ramkaran Ramlal the father 
of the present defendants-respondents, 
That the plaintiffs uncles concealed these 
facts from her at the. time of the compro- 
mise and the farkat which she executed by 
simply relying-on her uneles. It is also 
alleged that the defendants’ deceased father 
Ramkaran also did not then inform her of 
the fact of hismortgage. Farkat and raji- 
nama were thus characterised as having 
been obtained from the plaintiff fraudu- 
lently and deceitfully. The plaintiff, there- 
fore, brings this suit to recover possession 
of field No. 140 after setting aside the 
farkat and the compromise. Just as half 
share of the field was sold by Venkati to 
defendants’ father Ramkaran the remain- 
ing half was sold by Raoji to him on 
17th December 1914. So that the entire 
field No, 140 is now held by the defend- 
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ants solely. The defendants deny the June 1912. They further contended that 


plaintiffs allegations that field survey 
No. 140 belonged exclusively to the plaintiff's 
father and alleged thatit formed part of the 
joint property of Venkati, Raoji and plaint- 
iffs father Mithuji, and that on Mithuji’s 
death Venkati and Raoji became owners of 
the entire field by the right of survivor- 
ship. They denied that it devolved on 
Radhabai and after her on plaint- 
iff and also denied that Radhabai 
was ever in possession of the same. 
That the field was in the sole pos- 
session of Venkati and Raoji since 1897 
the year of Mithuji’s death and that the 
plaintiff's claim, if any, had become extin- 
guished by their adverse possession. That 
the plaintiff was all along aware of the de- 
fendants’ mortgage over survey No. 140. 
That the mortgage was by a registered in- 
strument and the plaintiff could by ordi- 
nary enquiry have known about it, and 
her omission to do so showed her own 
negligence which disentitled her from 
claiming the reliefon the ground of the 
alleged fraud. That the release deed was 
“mot obtained by means of any fraud and 
that in any case the defendants’ father 
Ramkaran was, not a party to the compro- 
mise in Suit No 201 of 1914 and that he 


practised no fraud on plaintiff that even, 


if- any fraud may have been practised by 
others the defendants could not be affected 
thereby. That the suit being filed be- 
yond three years from the date of fraud 
the claim was barred by limitation. 

In the. oral pleadings it was stated on 
behalf of the plaintiff that the present de- 
fendants’ father Ramkaran was impleaded 
as a co-defendant in the said Suit No, 201 
. of 1914 as he was a vendee of half of sur- 
vey No. 140 under the deed dated lst July 
1911. That he brought about the com- 
promise in “that suit though he kept him- 
self out of the compromise petition pre- 
sented to the Court. That he did not 
then disclose to the plaintiff his lien over 
No. 75 and it was thus that he played 
fraud against the plaintiff in making her 
enter into a compromise. On behalf of 
the defendants it was admitted that Ram- 
karan was a party to the former litigation 
but it was denied that he was a party to 
. the compromise. It was alleged that the 
compromise was not brought about by 
Ramkaran, and that he was not consulted 
and, therefore, had no occasion to inform 
the plaintiff of the mortgage dated 10th 


the mortgage being registered plaintiff 
had constructive notice of thesame. There 
were pleadings on other points also but 
with them I am not at present concerned. 
The following issues which are relevant to 
the decision of this second appeal were 
framed :—- 

“1 Whether Mithu had divided from 
Raoji and Venkati about 32 years ago and 
got No. 140 for his share ? 

2 Whether about, 14th November 1914 
when the Civil Suit No. 201 of 1914 was 
compromised the plaintiff had no notice of 

(a) the defendants’ mortgage dated 10th 
June 1912? 

(b) the mortgage of Nanakram dated 5th 
January 1912? 

(c) whether she could he regarded in law 
as having constructive notice of these? 

3 (a) Whether the deceased Ramkaran 
brought about the compromise and thus 
practised fraud upon the plaintiff ? i 

(b) Is the plaintiff's suit maintainable in 
view of compromise in Civil Suit No. 201 
of 1914 ? | 

* * * * 
4 (e) Is the plaintiffs suit within time ? 
* * * * * 


6 If fraud alleged by plaintiff be proved 
is she entitled to only 4 acres of land free . 
of all encumbrances as alleged by defen- 
dants or should the compromise be wholly 
set aside as pleaded by the plaintiff ? ” 

The findings’ of the Munsif were as 
under. That field No. 140 had at a parti- 
tion fallen to the share of Mithu. That 
the plaintiff was aware of the encumbrances 
on the lands gifted to her, that Ramkaran 
was not at Shirala and did not bring about 
the compromise and practise any fraud 
and that plaintiff cannot, therefore, sue. 
That the suit was not barred by limita- 
tion. The plaintiff had the knowledge of 
the mortgage only 12. months before the 
date of her deposition. That the compro- 
mise was presumable made with the advice 
of the plaintiff's Pleader-because plaintiff 
had very little chance of success in that 
litigation. From a petition dated 15th 
September 1920 presented on behalf of the 
defendants it appeared that the 2 acres 
of land given to plaintiff by Venkati as also 
the other mortgaged property have been 
sold and purchased subject to the encum- 
brance by one Bhikamchand who having 
paid up the mortgage lien has brought a 
suit for contribution and that the othey 
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2 acres out of Raoji’s field survey No{75 
formed the subject of a mortgage suit in- 
stituted by the present defendants against 
the mortgagors asalso the present plaintiff. 
Nothing more is known as to the result of 
the said mortgage suit. The plaintili’s 
claim has been dismissed by the Munsil; 
she had, therefore, preferred an appeal to 
the Court of the District Judge, Amraoti. 
That Judge has thrown out her appealon 
the short ground that the. fraud alleged to 
have been practised on her by Ramkaran 
was not proved He did not, however, re- 
cord any findings as to whether and if so 
when plaintiff came to know of the exist- 
ence of the two mortgages dated 5th 
January 1912 and 10th June 1912. Other 
- points raised in the appeal have also been 
left undecided. 


The main question which, therefore, I 
have to consider is whether plaintiff had 
information about the existence of the 
mortgages either independently or as the 
result of any disclosure made by the persons 
interested in their disclosure or suppression. 
- If the plaintiff had already the knowledge 
about the. mortgages then there was abso- 
lutely no necessity for either of her uncles 
to disclose their existence to her on the date 
of the compromise. If she was not already 
aware of them the question is whether the 
law -did casi upon anybody else, presum- 
ably on Venkati and Raoji, or their mort- 


gagees, to disclose their existence to her, or - 


whether the .law expected the plaintiff to 
inform: herself of the same. It is contended 
before me that the Judges of the Courts 
below have misconceived the real point 
they. had to decide. 1 may also add that 
the Court of first instance framed issue No. 2 
wrongly under the erroneous notion, as if 
the „burden was on plaintiff of proving 
that she had no knowledge cf -the mort- 
gages. What the plaintiff admitted was 
that she got.knowledge of the mortgage of 
Ramkaran for the first time in June "1919 


while the defendants contended that she: 
had knowledge of a much. prior date, that: 


even on the date of the compromise or even 
prior to that date she was.aware of it. 
case: of . Tanto. v. Gajadhar 

2 clear authority for the- view that when 


a plaintiff sues to cancel or set aside an: 


instrument setting out the facts which en- 
title him to have that instrument cancelled 
or set aside and alleging that: woe facts 


(1) 2 N. D, R. 98, 
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‘became known to him at a certain time, 
it is incumbent on a defendant who pleads - 


that the. suit is barred by time to allege 
and prove a knowledge prior to the period ` 
from which time begins to run. If we look 
to the pleadings of the parties in this case, 
it will be seen that what the defendants 
alleged was that plaintiff was aware of - 
their mortgage dated 10th June 1912 and - 
that they imputed constructive notice there- 
of to her. It was not their case that theyin- . 
formed plaintiff of the mortgage dated 10th 
June 1912; on the contrary they said they 
had no occasion to inform the plaintiff of - 
it as Ramkdran was not consulted in con- : 
nection with the compromise. In fact they - 
pleaded their own want of knowledge of the . 
farkat and the gift deeds. In para.-4- 
of their written statement they simply al- - 
leged “ defendant's mortgage over survey - 
No. 140 isa registered deed and plaintiff . 
has been aware of it all along.” Paragraph 5- 
raised a plea of limitation within 3 san 
since the alleged fraud, is time-barred.” 

These contentions read together make out, 

a pleaon the part of the defendants. that. 
the. plaintiff was aware of facts entitling - 
her to avoid compromise and the farkat 
on the very day on which the compromise 
was effected, because the words “ since -the - 

alleged fraud ” would mean since the date. 

of the alleged fraud which must be the: 

date on which the fraud was practised, viz., 

the date of the compromise and the farkat. 
effected on l4th November 1914. The wrong. 
frame of Issue No. 2 casting the onus on 
the plaintiff clearly shows that the Trial 
Judge did not understand the real gist of- 
the plaintifi’s action and this has led him 

to give an erroneous finding on that issue. 
in para. 10 of his judgment. „In para. 14 
he has, however, given a finding favourable 
to the plaintiff on the pointof limitation: 

by holding that -plaintiff became aware of. 
the mortgage in June 1919 and that there 
was no other reliable evidence to show 
that. she knew it much earlier. This find-. 

ing is inconsistent with the earlier finding 

and clearly knocks the bottom out of the 

other finding on issue No. 2, in para. 10 of. 
the encumbratices on the land gifted to. 

her apparently meaning from the date of 
the. compromise even. The reasoning 
adopted by the Judge in arriving at the 
finding on Issue No. 2 is rather peculiar, 
and shows clear. misconception on his 

part. The plaintiff's witness No. 6 Sakha-, 
ram oe towards the end of his deposition 
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that “ILhad knowledge of the mortgage on 
the property gifted to Guni by Venkati 
and Raoji. “The mortgagee was Ramkaran. 


‘I knew this on tre date of thé compromise. 


‘Since there was no talk of the mortgage 
I did not disclose it of my own initiative. 
I never told Guni about it.” 

The Court of first instance has dis- 
believed the witness and still imputed to the 
plaintiff knowledge ‘of the encumbrance, 
because of the witness's admission that 
he knew of the mortgageson the date of 
the compromise. The Court inferred from 
the fact that P. W. No. 6 Sakharam was 
taken by plaintiff to Chandur Bazar and 
there acted as her assistant that there 


was every reason to believe that she was. 


cognizant of the encumbrances---a pure con- 
jectural finding. 


day towards Guni by reason of his having 


- assisted her in the transaction. If by reason 


‘of Guni having taken him with her. to 


‘Ohandur Bazar to assist her in the trans- 


action Sakharam might be looked upon as 
having been constituted -by her as her 


` agent for the time being for the purpose 
‘.of bringing about or completing the trans- 


action, than under Ill. (b) of s. 229 of. 


the Indian Contract Act any knowledge 
on the part of Sakharam prior to his 


employment as such agent by Guni would 
< not amount to 


information of the fact 
obtained by the agent in the course of the 
business transacted by him as an agent 
for her, so as to operate as a notice to 
her. It is not the case that he was told 
that day after his employment as Guni's 
agent. Under these circumstances the 
inference drawn by the Court of first in- 
stance. that because Sakharam was aware 
the plaintiff was also aware of Ramkaran’s 
encumbrance is incorrect; being based on 


_misconception of the evidence and of the 
- jural relations between Guni; P, W. No. 1, 


. and Sakharam, P. 


W. No. 6, it is not 


-an inference which logically flows from the 


' facts. -The lower Appellate Court, however, | 
‘has not touched this point in the case and 
“has thrown out the appealon the ground 


- Court has 


that Ramkaran was not proved to have 
taken any part in the transaction. That 
ignored another circumstance, 


_ namely, that the plaintiff had not rested 


( 


‘her case entirely upon a fraudulent silence 


on the part of Ramkaran alone but that 


‘she had also urged that there was fraudu- 


N 
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This conjecture is based. 
. on’ the want of proper appreciation of the 
` legal relation in.which Sakharam stood that 


“629 


lent silencê..on the part of Venkati and 
Raoji on the material point of. the exist- 
ence of encumbrances of Ramkaran and 
Nanakram. If fraudulent silence as regards 
the existence of the prior encumbrances on 
the part of Venkati and Raoji is held prov- 
ed then there is absolutely no reason, so 
far as the half share of survey No. 140 
purchased by Ramkaran from Raoji on 17th 
December 1914 is concerned, why that sale 
should be upheld as against plaintiff. The 
lower Appellate Court has not discussed 
this aspect of the case. Whether the title 
of Ramkaran to the half share already 
purchased by him from Venkati under 
the sale-deed, dated Ist July 1911 (Ex. P-2) 
was valid or not, does not depend upon the 
binding character of the compromise and 
the rajinama on the plaintiff, -because it 
was not indueed in the faith thereof but 
was long prior to it. Its validity must 
depend upon the decision of the question 
whether Mithuji died in a state of joint- 
ness or separation from his brothers Ven- 
kati and Raoji which formed the subject . 
of Issue No.1. If Venkati.and Raoji and 
Mithuji had become separate, and field 
No. 140 was at the partition allotted to . 
and became the separate property of 
Mithuji as the Court of first instance has ` 
held on Issue No. 1 in para.9 of its judg- 
ment, then Venkati had absolutely no 
title to convey to Ramkaran under the 
sale-deed, dated Ist July 1911 (lx. P-2). 
The attestation by Raojion that sale-deed 
would not clothe Ramkaran with any better 
rights as against plaintiff, who must neces- 
sarily succeed as a daughter of Mithuji 
to that field on her mother's death. Ram- ` 
karan or his legal representatives could, no 
doubt, take advantage of the plaintiff's 
admission contained in the deed of release 
about the field No. 140 that her father 
was joint with her uncles as shifting the 
onus of proof of separation on to her and 
as placing his or their title to the half 
share purchased from Venkati on firmer 
basis, in spite of the fact that he (Ram- 
karan) was not himself a party to the com- 
promise or. rajinama. But this must de- 
pend upon the decision of the questions: 
as to whether plaintiff's consent to the com- 
promise and the rajinama was voluntary, 
or was induced by fraudulent silence or 
suppression of material facts from her by - 
her uncles, and whether she was cognizant 
of the real facts-bearing on the question 
of the jointness or separation of her father, 
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The lower Appellate Court will have to 
come to definite findings on these points 
and also see whether any facts which might 
fix her with either actual or constructive 
notice about the existence ofthe encum- 
brances at the date of the compromise are 
clearly established inthe case. If the con- 
clusion of the Trial Judge that plaintiff 


was induced to agree to the compromise ` 


because of the assurance that she was to 
“be the heir to the whole estate as stated 
in para. 10 be accepted by the lower 
Appellate Court as properly following from 
the evidence and probabilities of the case 
then it is very likely that the plaintiff 
who is an ignorant young woman must 
have been tricked by her uncles into 
_ agreeing to withdraw her suit and to accept 
4 acres which in value was only one-fourth 
of what she was giving up. This circum- 
stance would clearly lend support to her 
story that Venkati and Raoji were gulity 
of supprecet vert and suggestio falsi. But 
this is amatter on which I must have the 
opinion of the Judge of the first Appellate 
Court, which he will have to give after 
properly -considering the evidence and the 
‘probabilities of the case in the light of the’ 
law bearing on the point. I must, there- 
fore, set aside the decision of the lower 
Appellate Court as the findings arrived at 
by it» are insufficient to dispose of the 
case in its entirety, and direct that a 
fresh decision on the entire case be given. 

By the bye, Imay observe that the plea 
of the plaintiff that registration does not 
operate as notice, is settled finally by the 
Privy Council in Tilakdhari Lal v. Khedan 
Lal (2). Although it may be expected of 
every man of ordinary prudence to search 
the registry before entering into any trans- 
action affecting immoveable property still 
the law does not cast upon him a legal 
duty to do so and under such circumstances 
the burden of proving the good faith and 
fairness of the transaction must necessarily 
be placed on the person who seeks to claim 
benefit thereunder. 

I think it desirable. to draw the atten- 
tion of the lower Appellate Court to the 
following citations before me. That Court 
may see for itself if they have any bear- 
ing on the pointof the burden of proof 


(2) 57 Ind. Cas. 465; 48 C. 1; 39 M. L. J. 243; (1920) 
M. W. N. 591; 2 U P. L. R. (P. C.) 139; 22 Bom. L. R. 
1319; 18 A. L. J. 1074; 25 COW. N. 49; 28 M. L. T 224; 
47 L'A. 259; 390, L. J. 479; 13 L, W, 161; 2P, L T 
101 (P, O) - f 
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and also on the other points necéssary tO ~ 
be considered and decided in cases relating ` 
to transactions between relations, or with 
a woman in general, where the weaker 
party accuses the other of active fraud 
or non-disclosure of material facts. 


Pollock’s Commentary on the Law, 


‘of Indian Contract, page 203 under 


the heading compromise of disputes: 
Kamawati v. Digbijat Singh (8) and 
Haji Essa Sulleman v. Deyabhai Par- 
manandas (4), where the transaction was 
set aside for non-disclosure of the prior 
encumbrance on the ground that this con- - 
stituted a material defect in title to an estate: 
Jogemaya Dasee v. Akhoy- Coomar Das (5) 
and Subbaraya Reddiar v. Rajagopala Red- 
diar (6). 

For these reasons I set aside the decree 
of the lower Appellate Court and remand 
the case for fresh decision on the merits - 
with advertance to the above remarks, 
The appeal is, therefore, allowed with costs, 
The costs of the Courts below will abide the. 
result. i ' 
Case remandéd, 


:43 A. 525 at p. 529; 15 L. W. 1; 30 
C. W. N. 490; 24 Bom. L. 


36; 48 I. A. 381 (P. C.). 
(4). at p. 523; Chitty’s 5. C. O. R. 460; 1. |, 
Ind. Dec. (N. s.) 913. ‘ 
(5) 18 Ind. Cas. 954; 40 C. 140. 
(6) 23 Ind. Cas. 570; 38 M. 887; 15M. L.T. 240; 
(1914) M. W. N. 376. . 
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Civil Procedure Code (Act V of 1908), ss. 24, 115 
~—Criminal Procedure Code (Act V of 1898), ss. 160, 
191, 195, 200 (aa), 476, 476-B—Elections Offences cnd 
Enquiries Act (XX XIX of 1920), s. 6--Evidence Act (I- 
of 1872), s. $—Election Commissioners, whether Civil 
Court—Order under s. 476 making complaint-—Appeal, 
whether lies—Revision—-Transfer of case to High 
Court—Cognizan& of case by Magistrate—Comrlain- 
ant, whether can be examined. 

The right of appeal doesnot depend on what a 
Court ought to have done but depends on what it 
actually did. [p. 631, col. 2.] 

Where jurisdiction is usurped by a Court in passing 
an order against which an appeal would lie if it had = 
been passed with jurisdiction, an appeal against the . 
order passed cannot be defeated on the ground that 
the order was made without jurisdiction. [ibid.] 
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Where the Court of Election Commissioners profess- 
ing to act asa Civil Court assumed jurisdiction 
under s. 476 ofthe Cr. P. C., and passed an order 
under that section making a complaint against a 
eertain person : 

Held, (1) that an appeal against the order was com- 
petent under s. -L76-B of the Code to the District Judge 
of the District within the local limits of which the 
Court of the Election Commissioners was sitting; 
[p. 632, col. 1.] 

(2) that under s. 24 of the C. P. O. the High Court 
had ee to transfer the appeal to its own file; 

ibid. A 
i (3) that assuming that no appeal lay from the order 
the High Court could treat the appeal as a revision 
“and could set aside the order passed by the Election 
Commissioners if it was satisfied that they had no 
jurisdiction to aet a8 a Civil Court. [ibid.] 

Even if Election Commissioners appointed under 
the provisions of the Electiong Offences and Enquiries 
Act are to he taken to be a “Court” in view of the s. 3 
of the Evidence Act and s. 6 of the’ Elections Offences 
and Enquiries Act and their powers to hold enquiry, 
take evidence and record a finding, they are nota 
“Civil Court’ within the meaning of s. 476 of the Cr. 
P.C. They constitute a Special Tribunal, ‘out of the 
ordinary course, appointed-by a Special Act and Rules 
made by Government to hold an enquiry, to arrive at 
a conclusion and to make a report. If they purport to 
make a complaint under s,476 of the -Cr. P. C., the 
complaint must be deemed to be one under s. 195 (1) 
(b) of the Code bya “Court” in its wider meaning 
excluding a “Civil, Revenue or Criminal Court.” But 
even then they would not be considered to be sub- 
ordinate tothe principal Court of Ordinary Original 
Civil Jurisdiction under sub-cl. (3) of 3.195 of the 
Code. A Magistrate who receives such a complaint 
would have jurisdiction to proceed under s. 190 (1) (a) 
of the Code treating itasa complaint made under 
s. 195 (1) (b) of the Code in which case the examination 

-of the complainant would not be required in view of 
the provisions of s. 200 (aa) of the Code. It would also 
be open to the Magistrate to proceed under s. 190 (1) 
(c) ‘of the Gods upon information received from a 
person other than a Police Officer in which case the 
Magistrate would have to pay due regard to the pro- 
visions of s. 191 of the Code. [p. 634, cols. 1 & 2.) 

First appeal from an order of the Elec- 
tion Commissioners, Bareilly, under s. 
476-B of the Or. P. C. 

Messrs. P. L. Banerji and M. N. Misra, 
for the Applicant. 


Mr. G. W. Dillon, Government Advocate, 
- for the Crown. 


f JUDGMENT. 
Sulaiman, J.—This appeal was filed 
‘in the Court of the District Judge of 
Bareilly ` from an order of the Election 
Commissioners purporting to act as a 
Civil Court under s. 476, Or. P. C. As the 
learned District Judge happened to be 
one ofthe Commissioners himself he refer- 
red the case to`this Court recommending 
that it should be transferred from his file. 
Without prejudice to the question whe- 
ther an appeal lay we directed that the 
case be transferred to the High Court, 
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A preliminary objection has heen taken 
on behalf of the respondent that if the 
Commissioners had no jurisdiction to pro, 
ceed under s. 476, Cr. P. C., no appeal lay 
from their order at all. We’ think that 
the preliminary objection cannot prevail, 
The Commissioners have professedly acted 
as a ‘Civil Court and assumed jurisdiction 
under s. 476, Cr. P..C. As an appeal is 
expressly provided from an order passed 
by. a Civil Court under s. 476, Cr. P. Cu 
the present appeal does lie even though 
the Commissioners might have acted with- 
out jurisdiction. This principle was laid 
down as early as 1891 in the case of Jwala 
Prasad v. Salig Ram (1). That this has 
been the uniform practice of this Court is 
shown by the judgment in the case of 
Walayat Husain v. Ram Lal (2). A Bench 
of this Court of which one of us was a 
member has recently held in the case of 
Nasir Khan v. Itwari (3) that the right of 
appeal does not depend on what a Court 
ought to have done but on what it actually 


‘did. In the cases of Ranjit Missir v. 


Ramudar Singh (4) and Gangadhar Karma- 
kar v. Shekharbasini Dasya (5), Mukerji, J., 
laid down that where jurisdiction was 
usurped by a Courtin passing an order 
against which an appeal would lie if it 
had been passed with jurisdiction, an 
appeal against the order could not be de- 
feated on the ground that the order was 
made without jurisdiction. These cases 
have been recently followed in the case of 
Bandiram Mookerjee v. Purna Chandra 
Roy (6). There is, therefore, ample author- 
ity for holding that because an appeal 
would have lain if the Commissioners had 
acted with jurisdiction, an appeal lies 
when they have purported to act as such 
even though in reality without jurisdiction. 

Section 476-B, Cr. P.C., provides that an ap- 
peal shall lie from an order passed by a Civil 
Court under s. 476 to the Court to whieh 
such former Court is -subordinate within 
the meaning of s. 195, sub-s. (3), and this 
last named section provides that in the 
case of a Civil Court from whose decrees 
no appeal ordinarily lies, the Court*shall 
be deemed to be subordinate to the princi- 

(1) 13 A. 575; A. W. N. (1891) 158; 7 Ind. Dee. (x. s.) 


363. G 
9) 25 Ind. Cas. 643; 12 A. L. J. 1113. 
(3 74 Ind. Oas. 905; 45 A. 669; 21 A. L. J. 667; 90. 
& A. L. R. 645; (1924) A. I. RCA) L4. , : 
(4) 16 Ind. Cas. 940; 16C. L. J.77; 17C. W.N. 
116 


(5) 35 Ind. Cas. 348; 24 C. L. J. 235; 20 C. W. N. 967, ~ 
(6) 43 Ind. Oas. 758; 43 G. 926; 27 C. L. J. 115. 
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pal Court having Ordinary Civil Jurisdiction 
within the local limits of whose jurisdic- 
tion such Civil Court is situate. It follows 
that if the Election Commissioners were 
such Civil Court the appeal from their order 
passed under s. 476, Cr. P.C., should lie 
to the District Judge of Bareilly. 

As a civil appeal was pending before 
the District Judge, the High Court had 
jurisdiction under s. 24, C. P. O. to transfer 
‘that appeal to its own file, 

Even if there had been any difficulty in 
holding that an appeal lies from an order 
-purporting to have been passed under 


5.476, Cr. P., C. though without authority, we- 


would have had no hesitation in treating 
this appeal as a civil revision and inter- 
fering provided we were satisfied that the 
-Election Commissioners had no jurisdiction 
to act as a Civil Court, which they pro- 
fessed to do. 

Coming to the merits of the appeal we 
have to consider whether the Election 
Commissioners were a Civil, Revenue or 
Criminal Court within the meaning of s. 
476, Cr. P, ©. 

Jt has not been and cannot be suggested 
that the Election Commissioners were 
either a Revenue or a Criminal Court. Their 
function was obviously not that of either 
of such Courts. The learned Election 
Commissioners themselves were of opinion 
that they were a Civil Court with power 
to proceed under s. 476, Or. P. ©. In this 
view they have relied on the case of Nando 
Lal Ganguli v. Khetra Mohan Ghose (T) as 
wellas ons. 3 of the Indian Evidence Act 
which defines a ‘Court’ (not Civil Court) 
as including all Judges and Magistrates 
and all persons, except arbitrators, legally 
authorised to take evidence. 

The definitions of words and expressions 
in s. 3 of the Evidence Act, unlike those 
in the General Clauses Act, are exclusively 
` for the purposes of the Indian Evidence 
Act. But s. 6 of the Indian Elections 
Offences and Enquiries Act (XXXIX of 
1920) makes the provisions of the Indian 
Evidence Act applicable subject to the 
provisions of this Act. But even then, the 
Election Commissioners being Persons 
legally authorised to take evidence” would 
merely be a Court and not necessarily a 
“Civil Court.” It is, therefore, to be seen 
whether under Act XXXIX of 1920 
the Election Commissioners are constituted 


(7) 44 Ind, Oas. 331; 45 C. 585; 270. L. J. 463; 19 
y, L. d. 315, 
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a “Civil Court” so as to be able to exercise 
jurisdiction under s. 476, Cr. P. © 

The Election Commissioners have not all 
the powers which are vested in a Civil 
Court under the C. P. C. of 1908, but 
their powers under that Code are restricted 
to tbe matters mentioned in s. 5. It is 
true that they have power to take oral and 
documentary evidence and examine wit- 
nesses on oath, but that fact by itself does 
not necessarily constitute them a “Oivil” 
Court For it is easy to conceive of tri- 
bunals vested with such powers though not 
a Civil Court administering justice. I may 
instance the case of the Commissioner sit- 
ting as an election authority under the 
Municipalities Act which came up for con- 
sideration before the Full Bench in Abdul 
Rahman v Abdul’ Rahman (8). 

Imay further mention that to say that 
the Commissioners are to have certain 
powers vested in a Oivil Court is one 
thing and to say that they constitute a 
Civil Court. is quite another. That they 
are not deemed to bea Civil Court for all 
purposes is abundantly clear from the’ con- 
cluding portion of s. 5 which says that the 
Commissioners “shall be deemed to be a 
Civil Court within the meaning of ss. 480 
and 482 of the Cr. P. C., 1898." Had. 
they been a Civil Court for all purposes 
it would have been superfluous to make 
such a special provision. The very fact 
that s. 476 is not mentioned here shows 
that they are not to be deemed to bea 
Civil Court within the meaning of that 
section. 

The matter is made still further clear if 
we examine the rules for the election and 
nomination of members to the United Pro- 
vinces Legislative Council made by the 
Local Government. No doubt r. 36 pro- 
vides that the Commissioners are .to be 
appointed for the irial of the election peti- 
tions, and r. 37 says that every election 
petition shall be enquired into as nearly as 
may bein accordance with the procedure 
applicable under the ©. P. G. provided: 
that it shall only be necessary to make a 
memorandum of the substance of the evi- 
dence, and no doubt under r. 44, sub-cl. 
(1) “the election of the returned candidate 
shall be void” if in the opinion of the 
Commissioners the contingencies mentioned 
in the sub-clause have occurred, and under 
sub-cl. (2) they may “find” that the election 


(8) 87 Ind. Cag 51; 23 A. L. J. 385; L. R.6 A. 19 
Ciy.; (1925) A. 1. R. (A) 380, 
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isnot void. But under r. 45 at the con- 
clusion of the enquiry the Commissioners 
shall report whether a party has been duly 
elected, and the Governor, on receipt there- 
of, shall issue orders in accordance with 
the report and publish the report in the 
Gazette, and the orders of the Governor 
shall be final. 

The whole scheme appears to be to appoint 
a Special Tribunal which should enquire into 
the election petition and follow the ordinary 
rules of procedure and evidence and then 
report its findings to the Governor whoshall 
pass final orders thereon, though those orders 
have to be in accordance with the report. 
That Tribunal in itself is nota “Civil 
Court” which administers justice directly, 
even though it is a “Court” in its wider 
meaning. Its purpose is to enquire into 
the petition, record its findings and report, 
though its recommendation has to be acted 
upon hy the Governor. 

In re Maharajah Madhava Singh (9), their 
Lordships of the Privy Council had to 
consider the character of the constitution 
of a Tribunal of Commissioners appointed 
“for the purpose of enquiring into the truth 
of (a certain) imputation and of reporting 
to the Viceroy and Governor-General in 
Council. how far the same is true to the 
best of their judgment and belief.” They 
had full power conferred on them to call 
for and receive or reject evidence docu- 
. mentary or other and to hear such persons 
as they should think fit and they also were 
invested with like powers to try any person 
.other than the petitioner on any charge 
which might be presented against such 
person in connection with that enquiry, 
and in case of the conviction of such person 
“to pass upon him such sentence as might 
be passed in a like case by a Court of 
‘Criminal Jurisdiction in British India.” 
Their Lordships held that the commission 
‘in question was one appointed by the 
Viceroy himself for the information of his 
own mind in order that he should not act 
in. his political and sovereign character 
otherwise than in accordance with the 
dictates of justice and equity, and was not 
in any sense a Court, or, if a Court, was 
not a Court from which an appeal lay to 
His Majesty in Council. That was a Special 
Tribunal constituted for aspecial purpose 
and vested with special powers, and was 
certainly not a Civil Court from which 

(9) 3201; 8C. W. N. 841; 6 Bom. L. R. 763; 1A. 
LJ, 691; 31 I A. 239; 8 Sar. P, O. J, 371 (P. C). 
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an appeal could lie to their Lordships, 
The Madras High Court, in In re N alaraja 
Iyer (10) had to consider whether a Divi- 
sional Officer acting under the Income-Tax 
Acthad acted asa Revenue Court and had 
jurisdiction to pass an order under s, 476, 
Cr. P.C. It came to the conclusion that he 


` was a Revenue Court, Sundara Ayyer, J., at 


page 86* conceded that a mere authority to 
receive evidence would not make the offi- 
cer recording it a Court, but thought that. 


the test for deciding whether the officer 
“was a Court or not was whether he was 


empowered todeal with a particular matter 
and authorised to receive evidence bearing 
on that matter inorder to enable him to 
arrive at a determination. Sadasiva Aiyar, 
J., at page 89*, wasof opinior. that the test 
for deciding whether a particular cfficer 
was a Court did not depend upon whether 
he was empowered to také evidence but 
whether he had been given jurisdiction by 
the constituted authorities to deal out 
justice in any particular defined class of 
cases. The facts of that case are quite 
different from the case before us. I would, 
however, point out that the word “Court” 
may be ofa wider meaning than the expres- 
sion a “Civil, Revenue or Criminal Court,” 

I have already said that I do not think 
that the Election Commissioners are intend- 
ed to administer justice themselves, Their 
function is to hold an enquiry and report 
and it is not their report but the order of 


‘the Governor in accordance with the report 


which has a finality. Even if having regard 
to their powers and procedure they are 
to be deemed to be a ‘Court’ they ceitainly 
do not consitute a Civil Court “or the ad- 
ministration of civil justice, 

The learned Commissioners have relied 


‘iu the case of Nando Lal Ganguli v. Khetra 


Mohen Ghose (7), where the question turned 


‘on the character of the Tribunal constitut- 
‘ed by the Calcutta Improvement Act, 1911. 


But s. 71 (a)ofthe Calcutta Improvement 
Act provided that the Tribunal should be 
deemed to be the Court and the President 
the Judge. The Bench pointed out that the 
word “Court” had a wider meaning than for 
instance “a Court of justice.” They had not 


"to consider the expression “Civil Court” as 


occurs in s. 476 but only the expression 
“Court” which occurs ins. 195, Cr. P. Cand 


. 


(10) 16 Ind. Cas. 755; 36M. 72; 23 M.L. J. 393,” 


(1912) M. W. N. 1012; 13 Cr. L. J. 723; 13 M. L. T. 
367. 4 
*Page of 36 M.—[Ed.] 
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they held that the Tribunal was a “Court.” 
I have already pointed out that the ques- 
tion before us is not merely whether the 
Election Commissioners are a “Court” within 
the meaning of s. 195, but whether they are 
a “Civil, Revenue or Criminal Court” within 
the meaning of s, 476. Itis noteworthy that 
by s. 47 of the Code of Criminal (Amend- 
ment) Act (XVIIL of 1923) the word 
“means” in s. 195, sub-cl. (20) has been sub- 
stituted by the word “includes” which sug- 
gests that the terms “Court” is intended 
-to be a wider expression than a “Civil, Re- 
venue or Criminal Court. Ifit had nota 
wider meaning, it-was wholly unnecessary 
to say “but does not include a Registrar 
or Sub-Registrar.” Even if, therefore; the 
Commissioners in view of s. 3 of the Indian 
Evidence Act and s.6o0f Act XXXIX of 
1920 and their powers to hold an enquiry 
tale evidence and record a finding, are 
taken to bea “Court”, it does not follow that 
they necessarily are a “Civil, Revenue or 
Criminal Court.” They really constitute 
a Special Tribunal, out of the ordinary 
course, appointed by a Special Act and Rules 
made by Government to hold an enquiry, 
arrive at a conclusion and report. They 
are not necessarily a “Civil Court” trying 


a matter ofa civil nature and administer- - 


ing. justice. 

1 find it impossible to hold that the 
Election Commissioners are a ‘Civil Court” 
within the: meaning of s. 476,Cr. P. C. 
and must, therefore, hold that they 
had not jurisdiction to proceed under that 
section. The complaint which they pur- 
port tomake under s 476 must be deem- 
ed to be one under s. 195 (1) (b) by a Court 
in its wider meaning excluding a “Civil, 
Revenue or Criminal Court.” But even 
then they would not be considered to be 
subordinate to the principal Court of Or- 
dinary Original Civil Jurisdiction under 
sub cl. (3) because neither appeals ordinari- 
ly lie thereto nor are the Commissioners a 
“Civil Court.” 

The Magistrate who receives the com- 
plaint will have jurisdiction to proceed 
under s. 190 (1) (a) treating it as a com- 
plaint made under s. 195 (1) (b) bya Court, 
in which case the examination of the com- 
plainant will not be required in view of 
the provisions of s. 200 (aa). It will also, 
of course, be open to the Magistrate to 
- proceed under s. 190 (1) (e) upon informa- 
tion received from persons other than a 
Police Officer in which case he would pay 
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due regard to the provisions of s. 191, Cr. 
P. CŒ. The question whether the com- 
plaint can be said to be one made by 
public servants as referred to in s. 200 
(aa), Cr. P. CO. depends on whether the 
Commissioners can besaid to be “acting or 
purporting to act in the discharge of their 
official duties.” It is certainly within their 
power, but isitalsoa part of their ofi- 
cial duty to file such acomplaint? What- 
ever view istaken it is obvious that an 
examination of the complainants will not 
be required. 

Daniels, J.—I agree with my learned 
brother that the Election Commissioners . 
are not a Civil Court within the meaning of 
ss. 476-476-A and 476-B of the Cr.P. C. Apart 
from the other considerations referred to 
by him the language ofs. 5 of the Indian 


. Elections Offences and Enquiries Act. is, 


in my opinion, decisive. It is’ specially 
provided that they shall be deemed to 
be a Civil Court within the meaning of 
ss. 480 and 482 of the Code. There is no 
corresponding provision that they shall 
be deemed to be a Court within the mean- 
ing of- s. 476. If a special provisian is 
necessary to consitute them a Court under 
s. 480, it isequally necessary to consti- 
tute them a Court under s. 476. The two 
sets of provisions stand on the same feot- 
ing. They occur in the same Chapter of. 
tha Cr. P. C. which deals with offences 
affecting the administration of justice. It 
is a clear case of the application of 
the principle inclusio unius est execlusio 
alterius. 

The term Civil Courts as used in s. 476 
is restricted to Courts constituted under 
the Bengal, N. W. P. and ‘Assam Civil 
Courts Act, 1887, and similar enactments 
and Courts specially declared to be Civil 
Courts within the meaning of the section. 
` The above finding does not, however, 
compel us tohold that the complaint was 
not validly made. It is not really neces- 
sary to decide in this ‘case whether 
the Election Commissioners area Court 
within the meaning of s. 195, Cr. P, 
C: My learned brother has given the con- 
siderations in favour of holding that they 
are. The considerations onthe other side 
are as follows. They are not described as 
a Court in the Act under which they are 
constituted. They are described as 
Commissioners appointed to hold an en- 
quiry. They donot pronounce any judg- 
ment, They merely report to the Goyernor 
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and, though itis true that the Governor, 
is bound to accept their recommendations, 
the final orders are those of the Governor, 
and not of the Commissioners. It may 
be said that the highest Tribunal in the 
Empire, the Privy Council, equally frames 
its judgment in the formofa recommen- 
dation to His Majesty, but there is no real 
analogy between the two cases. The 


jurisdiction of the Privy Council is, in- 


fact, the jurisdiction of His Majesty 
in Council, and it is, therefore, His Majesty, 
and not the Council alone, by whose 
authority the judgment must be pronounced. 
Section 5 of the Indian Elections Offences 
and Enquiries Actinvests the Commissioners 
with" certain of the powers of a Court 
under the C: P. C., but does not declare 
them to be a Court except for certain 
purposes. It is, no doubt, true that s. 195 
. uses the word ‘Court’ without the quali- 
fying words “Civil, Revenue or Criminal” 
which occur ins. 476 but in this respect 
the Amenling Act merely retains the 
language of Act V of 1898, and under 
the former-Act the two expressions were 
equivalent in their scope, It seems tome 
doubtful whether the Legislature in sub- 
stituting the word “includes” for “means” 
in $ 195 (2) really intended to widen the 
definition. They may have thought that 
to say that the term “Court” means a 
Civil, Revenue or Criminal Court but does 
not includea Registrar or Sub-Registrar, 
implies that Registrar or Sub-Registrar 
would be a Court unless specially excepted 
from the definition. If it were permissible 
to refer to the report of the Committee 
which was responsible for the draft of the 
Amending Act, it would seem that they 
- imagined the amendment to be a mere 
drafting amendment involving no altera- 
tion ofsubstance. That the word “includes” 
in an enactment is not always of a wider 
significance than the word “means” is 
established by the judgment of the Privy 
Council in Dilworth v. Commissioners of 
Stamps (11). If the term “Court” ins 195 is 
really wider than the Civil, Ravenue or 
Criminal Court in s. 496, the curious result 
follows that whereas the order of the Civil, 
Revenue or Criminal Court making or 
refusing to make acomplaint is subject 
toappealand to aspecial procedure preseri- 
ed by s. 476,a similar order passed by 
a Court constituted is not subject to any 

(11) (1833) A. O. 99 atp. 106; 683 L. J. P.O. 1; 47. 
W. R. 387; 79 L. T. 473; 15 T. L. R. 61. 
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appeal. The marginal note tos, 476, read 
with the language of the section shows 
that it was enacted in order to prescribe 
the procedure to be followed in cases 
coming under s. 195, cls. (b) and (c) and 
presumably in all such cases. 

On the other hand it may be urged 
with’ considerable force that it is unlikely 
that the Legislature, which has made such 
elaborate provision ayainst prosecution 
for perjury in connexion with judicial 
proceedings being commenced except on 
the complaint of responsible authority, 
should have left it open to anyone to ini- 
tiate a prosecution for perjury commit- 
ted on the trial ofan election petition, a 
class of case which is likely to rouse 
violent party feeling. 1t must also be con- 
ceded that in ordinary usage where the 
word “ineldes” is used, the enumeration 
which follows is not intended to be ex- 
haustive. On-the whole, therefore, if it 


“were necessary to decide the point, I 


should not be prepared to differ from my 
learned brother, The question will, however, 
only arise if and when an attempt is made ` 
to start a prosecution of this kind with- 
out a complaint by the Commissioners, 
In this case if the Commissioners are a 
Court the requirements of s. 195 have béen 
fulfilled. I am not prepared to entertain 
the suggestion that they ceased to have 
jurisdiction to make a complaint the’ 
moment their report was signed. If, on the 
other hand, they are nota Court then this 
is a complaint made under the ordinary 
law by public servants in whose presence 
the alleged offence was committed, 
and any Magistrate having jurisdiction 


‘can take cognizance of it under s. 190, 


Cr. P. C. As the complaint is made by 
public servants purporting to act in the 
discharge of their official duties, s. 200, 
cl. (aa) applies to it. 

For these reasons I concur in the order 
proposed. 

By the Court.—We accordingly allow 
this appeal and set aside‘ the order of the 
Election Commissioners, dated the 28th of 
August 1924, in so far as it purports to be 
an order under s. 476, Or. P. C., but leave 
it intact as a complaint entertainable under 
s. 193, Cr. P. C. a 

We make no order as to costs. 

Z. K, Agpeal allowed, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Sxconp CIVIL APPEAL No. 239-B or 1923, 
January 26, 1924. 
Present:—Mr. Kinkhede, A. J. O. 
NATHU AND anotuer—PLaINTIFFs 
—-APPELLANTS i 
: versus 
SHEOSA. . AND ANOTHER—DEFENDANTS 
— RESPONDENTS. 


Specific Relief Act (I of 1877), s. 54—Injunction, . 
. when to be' granted—Damage, imminent and sub- 


‘stantial, proof of—Diseretion of Court, principles 


- governing exercise of—Appeal—Burden of proof. 
Relief by way of injunction is granted on the | 
~ principle quia timet, that is the Court assists the ` 


party who seeks its aid because he fears some future 


‘probable injury to his rights or interests, and not 


because an injury has already occurred which 


- requires any compensation or other relief. A satis- 


. |p. 637, col. 2.] 


factory proof that defendant threatens the commission 
of awrong which is within his power, is sufficient 
ground to justify: the relief. But there must be 
proof of an imminent risk of substantial damage. 


The issue of an injunction is nota matter ea debito 


. Justitia, but one which is purely within the discretion 


‘of the.Court. The latter is not bound to grant that 
‘+ relief because it is lawful to do so. 


The discretion 


“of the Court, however, is not arbitrary, but sound 


4 


and reasonable, guided by judicial principles, and 
capable of correction bya Court of Appeal.’ fp. 637, 


Where there: is a discretion exerciseable, the 


Oourt is bound to look at all. the circumstances of the. 


-case, including amongst other things the conduct of 


_ the person who. moves it. [p. 637, col. 2; p. 638, col. 1.] 


Sip 


Where an appeal attacks the exercise of discretion, 
and the Appellate Court interferes in favour of the 
appellant, it would be a lawful presumption in second 
appeal that the appellant in the lower Appellate 


. Court must have satisfied that Court that. the dis- 


-eretion had been improperly exercised by the First 


: Court, and the burden of proving that the judgment 


„second appeal. 


- Additional District 


appealed against is wrong lies on the appellant in 
[p. 638, col. 1.) 
Case-law discussed. 
Second appeal against the decision of the 
Judge, Amraoti, in 
Civil Appeal No. 254 of 1921, decided on 
the 4th February 1922, 3 
Mr. W. R. Puranik, for the Appellants. 
Mr. R. R. Jayawant, for the Respondents. 


JUDGMENT.—This second’ appeal 
raises two questions of law: 
(1) Whether the relief of injunction has 


. been rightly refused ? : 


(2) Whether-costs have been rightly 
apportioned ? 


The suit which gave rise to this second 


appeal was instituted by the present appel- 
lants on 5th February 1921 for the follow- 
ing reliefs :— 

Rectification of the instrument of sale 
Ex, P-3 dated 6th February 1918 inserting 
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‘pot-hissa No. 1" before the words 


t 


the words 


- “mango trees standing therein” valued at 


Rs. 133. . 

Declaration that plaintiff have a 6-annas 
share in the two mango trees with 4 stumps 
situate in pot hissa No. land that they are 
owners of the well.situate as aforesaid to 
the extent of 8-annas and that they may be ` 
put in joint possession of the same. 

Damages on account of shadow rights 
in respect of 4 annas share in the mango 
trees for 3 years valued at Rs. 40, 

Perpetual injunction restraining the 
defendants from ever prohibiting the plaint- 
iffs from going to the well and taking 
water thereof for use and from prohibiting 
them from taking the mango produce ac- 
cording to their share, valued at Rs. 133, 
and -for costs and such other reliefs as the 
Court thinks fit to grant. i 

The plaintiffs purchased the property .in 
suit described in para, 1 of the plaint 
from respundent Kalis husband Govinda 
Teli as per Ex. P-3. Their allegations so 
far as the relief of injunction was concerned 
was thatthe defendant No. 1 Sheosa who was 
a purchaser of Govinda’s brother Shrawan’s 
share in the property obstructed them in 
the enjoyment (1) of their right to take’ 
water from the well, and (2) of their share of 
the mango crop from the trees. It is 
significant that the plaintiffs date their 
cause of action as having accrued on the 


“very day of the sale-deed Ex. P-3 which, 


however, was registered ‘on the next day 


‘ which shows that no enjoyment was in all 


probability had, although the sale-deed 
formally mentioned that the possession of 
the property sold. was.given on the date of 
the sale. The defendant No. 1 cdntested 
the claim as regards the extent of the right, 
title and interest ofthe vendorin the well 
and asalso in the mango trees, and denied 
the plaintiffs’ claim in full. There was no 
express denial by the defendant No. 1 of 
the plaintifis’ allegation that the defendant 
obstructed. plaintiffs in the. enjoyment of 
the property purchased. The First Court: 
held that Govinda had a 2-annas share in the 
mango trees, and that as regards the well he 
had an 8-annas share therein. That, although 
at the partition the land in which the well 
js situate went to the share of Shrawan, still 
Govinda was interested to the extentof an 8- 
annas share in the right of taking water from 
it. That there was a mistake in. giving the 
description of the property in the sale-deed . 
that the plaintiffs were not entitled to claim’ 
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‘shadow rights; that they were entitled to 
the injunction prayed for. As the result of 
these findings the plaintiffs’ claim for recti- 
fication of the instrument, declaration of 


title to the extent of 2-annas share in the 
mango trees and of the right to take water , 


from the well in defendant No. 1's portion of 
the field to the extent of 8-annas share, and 
for injunction, was decreed, and the claim 
as to plaintiffs’ costs was that they were 
allowed in proportion to the claim decreed. 
Against this decree the defendant No. 1 
Sheosa alone appealed tothe Court of the 
Additional District Judge, Amraoti, and 
ee his co-defendants Kali as respondent 
Vo. 3.’ 

Ground No. 4 in the memorandum of 


appeal to the lower Appellate Court related to ` | \ age 
< tions in British India, 4th Edition, at page 


the relief of injunction granted by the First 
Court. The Appellate Court confirmed the 
decree of the First Court in all respects ex- 
cept as regards the relief of injunction 
which it disallowed in the following 
words :— k 

“I agree with the appellant that no case 
for injunction is made out.” : 

The decree of the lower Court was varied 
by dismissing the claim for injunction and 
adding that the user of water is for garden- 
ing purposes only. As regards costs the 
Court passed thé following order :— 

“The appellant’s costsso far as he suc- 

„ceeds shall lie on respondents Nos. 1 and 2 
and-the rest on the appellant.” 

The plaintiffs complain before me that 
their claim for injunction has been impro- 
perly dismissed and the decree as regards 
costs is illegal. It is urged that as the 
plaintiffs’ allegation of fact in the plaint 
that the defendant obstructed the plaintiffs 
in the enjoyment of their rights to the 
mango grove and to the water of the well 
was not specifically denied or traversed by 
the défendant No. | he must be deemed to 


have admitted it under O. VIII, r. 5 of the, 


C. P; C., and, therefore, the lower Appellate 
Court was bound to have decreed the claim 
for injunction. ButI am not prepared to up- 
hold this contention. ts 
' Section 54 of the Specific Relief Act (I of 
1877) lays down that when the defendant 
invades or threatens to invade the plaintiffs’ 
light to, or enjoyment of property, the 
Court may grant a perpetual injunction in 
the following cases namely :—. 

(a) Where the defendant is 
the:property for the plaintiff; 

(b) Where there exists no standard for 


' trustee - of 
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likely to he caused, by the invasion; 


(c) Where the invasion is such that pecu- — 
“niary compensation would not afford ad- 


equate relief; < : 

(d) Where it is probable that pecuniary 
compensation cannot be got for the in- 
vasion; 

(e) Where the injunction is necessary to 
prevent a multiplicity of judicial proceed- 
‘ings, 

That the present case does not come 
under cl. (a) isclear, Whether it falls 


‘under any of the cls. (b), (c), (d) and (e) 


was for the plaintiffs to establish by prov- 
ing facts and circumstances entitling them 
to claim it thereunder. 

In Woodroffe’s Law relating to Injunc- 


15, we find a statement of the general prin- 


` ciples upon which an injunction is issued. 


It is stated that the relief is granted upon 
the principle quia timet that is, the Court 
assists the party who seeks its aid, because 
he.fears (quia timet) some future probable 
injury to his rights or interests, and not be- 
cause an injury has already occurred, which 
requires any compensation or other relief, 
A satisfactory proof that defendants threaten 
the commission of a wrong (which is within 


‘their power) is sufficient’ ground to justify 


the relief. But.there should be proof of an 
risk of substantial damage. 
Gangabai v. Purshotam Atmaram (1) follow- 
ing Fletcher v. Bealey (2). These and other 
similar precautionary reliefs were formerly 
granted-by Court of Equity, on Bills quia 
timet, to support which it must have been 
shown, firstly, that there was a title in pos- 


session or expectancy in the plaintiff, and : 
secondly, that there was danger to the pro- - 


perty; Satoor v. Satoor (3). The. following 
passage is to be found at pages 16* and 17.* 


. Theissue ofan injunction is not a matter ~ 


ex debito justitiw, but one which is purely 
within the discretion of the Court. The 
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ascertaining the actual damage caused, or. . 


latter is not bound to grant that relief be-- 


cause it is lawful to do so. But the discre- 


tion of the Court is not arbitrary, but sound: 
and reasonable, guided by” judicial prin- ` 


ciples, and capable of correction by a Court 

of Appeal. Where there is a discretion exer- 

ciseable, the Court is bound to look at all 

the circumstances of the case of Bhanasham 
(1) 32 B. 146; 9 Bom. L. R. 912 


(2) (1885) 28 Ch. D. 688 at p. 698; 54 L. J. Oh, 424; 
52 L.'T. 541; 33 W.B. Tas h. 424; 
(3)2M.H.O.R.8. 
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Nilkant Nadkarni v. Moraba Ram Chandra 
Pai (4). The jurisdiction of the Court 
being thus equitable is governed upon 
equitable principles. And, therefore, the 
Court will amongst other things, look to 
the conduct of the person who moves it. 

Tt has been held in Fletcher v. Bealey (2) 
that there are at least two ingredients for a 
quia timet action. There must, if no actual 
damage is proved, be proof of imminent 
danger, and there must also be proof that 
the apprehended damage will, if it comes, 
be very substantial. In the words of Pearson, 
J., who decided the case, “it must be prov- 
ed that it (damage) will be irreparable, be- 
cause, if the danger is not proved to be so 
imminent that no one can doubt that, if the 
remedy is delayed, the damage will be 
suffered, I think it must be shown that, if 
the damage does occur at any time, it will 
“come in such a way and under such cir- 
cumstances that it will be impossible for the 
plaintiff to protect himself against it if 
relief is denied to him in a quia timet 
action.” This view has been accepted by 
-the Bombey High Court in Gangabai v. 
Purshotum Atmaram (1). It will be seen 
that this is the principle which underlies 
the provisions of s. 54 of the Specific Relief 


ct. 
Ach this case the First Court had granted 
the injunction to the plaintiff, whereas the 
lower Appellate Court in its, discretion has 
` thought fit to ‘interfere with such grant. 
Where the appeal attacks the exercise of 
discretion, and the Appellate Court inter- 
feres in favour of the appellant, I presume, 
andit will bea lawful presumption insecond 
appeal, that the appellant in the lower: Ap- 
pellate Court must have satisfied that Court 
that the discretion had been improperly 
exercised by the First Court. The plaintifis 
complain that the discretion has been im- 
properly exercised by the lower Appellate 
Court in refusing a relief, which was already 
granted by the Trial Court. I think that 
the burden of proving that the judgment 
appaeled against is wrong lies on the present 
plaintiffs appellants and that they have not 
discharged it: See Nabakishore Mandal v. 
Upendrakishore Mandal (5) and Bhuban- 
mohini Dasi v. Kumudbala Dasi (6). 
4) 18 B. 474 at p. 481; 9 Ind. Dec. (n.s) 825. 
(5) 65 Ind. Cas. ‘305; 26 C. W. N. 332; 20 A. L. J. 22; 
Co A.W. N. 95; 35 O, L. J. 116; 42 M. L. J. 253; 
i Bom. L. R. 346; 15 L. W. 417; 30 M. L. T. 234; 3 
P. L. T. 311; (1922) A. I. R. (P. 0.) 39 (P. 0). 
(6) 82 Ind. Cas. 934; 28 O. W. N. 13lat p. 137; 39 
Q L, J, 140; (1924) A. I, R. (O0) 467, 
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Although the plaintiffs’ cause of action is 
put down in para. 7 of the plaint as 
having accrued on 6th February 191s, i. e., 
the date of the purchase itself, and they 
were deprived of the enjoyment of their 
rights by the alleged, obstruction, they de- 
layed filing their suit-until the very last day 
of three years’ period of limitation. This 
‘itself clearly shows that the infringement 
of their rights by the alleged act of obstruc- 
‘tion on the part of the defendant No. 1, 
was not treated by them as being one ofa 
nature which raised an apprehension of an 
imminent danger to their legal right which 
would cause such substantial injury to 
them as could not be compensated by an 
award of damages. This delay of almost 
three years on plaintiffs’ part which speaks 
of long inaction, is, in my opinion, a very 
strong piece of conduct which disentitles 
them from claiming in this suit the relief 
of injunction. The plaintiffs have, on 
their own admission, been sitting quiet 
over the affair for the last three years; from 
this I presume that the infringement com- 
plained of was not such asinvolved “irrepar- 
able damage” or made “the danger 
imminent.” There is nothing in the re- 
cord before me to show that the defendant's 
attitude in the past has been so very de-. 
fiant as raised a reasonable apprehension 
in plaintiffs’ mind that they will have to 
institute action after action against him 
for protection of their legal rights. I have 
the assurance of the respondent's Pleader 
and 1 also think that since the rights of 
the parties have now been definitely settl- 
ed and adjudicated upon in this suit, there 
will no longer beany ground for a reason- 
able apprehension of any imminent danger 
to ‘the plaintiffs’ enjoyment of his rights 
once settled and declared, Under these 
circumstances I do not think that the 
lower Appellate Court was wrong in vary- 
ing the decree as regards the injunction. 
The grounds Nos. 1 and 2, therefore, fail. 

As regards ground No. 3 of the second 
appeal I find that the directions in the judg- 
ment and the decree of the Appellate Court 
do not correspond. Firstly, whereas in 
the judgment the Court has allowed the 
defendants-appellants’ costs so far as he 
was successful in appeal, it did not say any 
thing as regards plaintiffs-respondents’ costa 
on that portion of claini in appeal which 
was dismissed. Secondly, even in the 
absence of any directions modifying the 
First Court's award of costs in the judg- 
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ment, the appellate decree contains a 
clause for payment of only Rs. 28-5-9 by the 
defendants to plaintiffs out of those costs, 
This on the face of itis erroneous. I have 
with the help of the Pleaders of the 
parties worked out the costs of the Courts 
below. So far as the lower Appellate Court 
is concerned the net amount payable by 
the plaintiffs to defendant. Sheosa after 
setting off the amount payable to plaint- 
iffs by the defendant for that Court comes 
to Rs. 13-14-0. In the First Court Rs. 75-0-9 
were awarded as plaintiffs’ proportionate 
costs against defendants. Out of that the 
lower Appellate Court’s decree directs only 
Rs: 28-5-9 to be paid by defendant No. 1 
to plaintiffs. This leaves a balance ‘of 
Rs. 46-11-0 which the plaintiffs claim as 
against the defendant No. 2; but as I 
have now held that the plaintiffs’ claim 
for injunction has been rightly dismissed 
and these costs include costs about that 
relief also, they cannot recover costs on 
this portion of their dismissed claim. 
Deducting only the proportionate costs 
on Rs, 133 (the value of the claim for in- 
junction’ for purposes of Court-fees and the 
Pleader’s fee) which comes to Rs. 10 
on account of Court-fee and Rs. 6-8-0 for 
Pleader's fee total Rs.16-8-0 from Rs. 46-11-0 
the net amount recoverable by the plaintiffs 
from the defendant on account of costs of 
First Court comes to Rs, 30-3-0. No doubt 
the defendant was entitled to his costs of 
‘the First Court on the dismissed portion of 
the claim, but neither the First Court nor 
the Appellate Court has allowed any’ such 
costs to him; as he has also not challenged 
the omission. I donot see any valid reason 
to award them for the first time in second 
appeal. The appeal, therefore, so, far as 
costs are concerned succeeds to the extent 
of Rs. 13-14-0+ Rs. 30-3-0= Rs. 44-1-0 only. 

As the main relief -in this second 
appeal was the relief of injunction, and 
the reliefas to costs was of secondary im- 
portance, and as the plaintiffs-appellants 
have failed, in obtaining the main relief, I do 
not think I should allow them any costs in 
this appeal in respect of the little success 
they got as regards costs of the two Courts. 
I, therefore, direct the appeal do stand dis- 
missed with costs. I, however, direct that 
costs payable to the defendant-respondent 
Sheosa in this Court will be calculated on 
Rs, 146 only. 

Itake this opportunity of correcting an 
accidental slip in the decree of the lower 
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Appellate Court by deleting the word 
“only” occurring between the words “pur- 
poses” and “by plaintiff” and inserting it be- 
tween the words “used” and “for gardening 
purposes.” 


Z, K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
FIRST APPEAL FROM ORDER No. 63 or 1924, 
April 28, 1925. 
Present:—Mr, Justice Sulaiman and 
Mr. Justice Daniels. 
LACHMAN PRASAD AND ANOTHER— 
PLAINTIFFS—APPELLANTS 

versus 
Musammat MUNIA AND oTHERS— 


DEFSNDANTS— RESPONDENTS. | 

Civil Procedure Code (Act V of 1908), s. 92—Trust— 
Suit for removal of trustees and appointment of new 
trustees—Alienees from trustees, whether can be 
impleaded—Relief, form of —Jurisdiction of Court. 

Vhere in a suit unders. 92 of the Œ. P. O. a 
breach of trust is complained of, and an alienee of 
trust property denies that the property is the subject 
ofa trust, he is a proper- party to the litigation, 
although no decree in ejectment can be given against 
him. 41, col. 1.) : 

Where either a breach of trust has been committed 
or the direction of the Court is necessary for the 
administration of a public trust, persons interested 
in the trust can ask the Court, in a suit under s.- 92 
of the O. P. O., to appoint new trustees. After such 
new trustees have been appointed it is open to them 
to take steps to recover possession of the property 
from the hands of the trespassers who may hold the 
properties. jp. 641, cols. 1 & 2.) 

In a suit under s. 92 of the C. P. O., it is within 
the jurisdiction of the Court to first decide the ques- 
tion whether the property in dispute is or is not 
trust property, and sucha question ought to be 
decided in the presence of persons who are interested 
in denying the trust, for instance, persons who have 
obtained atransfer of the property from the trustee. 
They may not be absolutely necessary parties to the 
suit, but if they are impleaded, it cannot be said that 
they liave been improperly impleaded. Even, how- 
ever, if itis held that the properties are trust pro- 
perties and that the defendants are mere trespassers 
and have no right to retain possession thereof, the 
Court cannot, in sucha suit, order their ejectment. 
But there is nothing to prevent the Court from. 
declaring that the properties are trust properties 
and that they vest in the newly appointed trustees, 
[p. 641, col. 2.] 

First appeal from an order of the District 
Judge, Meerut, dated the 2nd February 
1924. 


Messrs. P. L. Banerji and N. Upadhia, for 
the Appellants. 
Mr, Nehal Chand, for the Respondents, 
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“JUDGMENT.—This is a plaintiffs’ 
appeal arising out of an order returning the 
plaint in a suit under s. 92 of the C. P.C. 
_ for presentation to the proper Court. The 
plaintiffs alleged that the houses and other 


properties detailed in the plaint were trust- 


properties situated in the Cantonments at 
Meerut and had been endowed for public 
“and religious purposes for over a century. 
They further alleged that’ part of the con- 
structions had been made from public sub- 
scriptions and that houses and residential 
- quarters had been built for barbers. It was 
the plaintiffs’ case that the barber community 
of the Cantonments used to appoint a man- 
ager to look after the worship of the temples 
and to manage the properties, and that the 
last manager was one -Dhi Mal, father of 
defendant No. 2, who died in 1916. The 
- plaintiffs went on to allege that since the 


death of Dhi Mal no manager had been: 


appointed, but the defendant No. |, a lady, 
as guardian of defendant No. 2, had been 
acting as manager of the said properties. 
They then proceeded to state that various 
breaches of trust had been committed, that 
no accounts had been rendered, that the 
buildings were out of repairs, and that the 
defendants were even denying the existence 
of the trust. After having 


and the reliefs claimed were :— 

(1) that the defendants be removed from 
the management of the said trust ; 

(2) that new trustees be appointed; 


(3) that the trust properties be vested in, 


the new trustees ; 


(4) that accounts of the trust properties be 


taken from the defendants from 1916 up to 
date ; a 
(5) that a scheme be laid out for the future 
guidance and maintenance of the trust’; 
and : 

. (6) lastly, that any other relief which from 


the nature of the case might be deemed just. 


and convenient be granted.. 
“The contesting defendants denied 


ever entered into possession of the. pro- 


perties as trustees, and set up their own title. 


One of the issues framed was, whether the 
` suit was maintainable under s. 92 of the 
C: P. C. No statement of the plaintiffs was 
taken at the time of the settlement of issues 
which might have concluded this disputed 


point. The plaintiffs led their evidence: . 
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obtained the. 
permission of the Legal Remembrancer, the- 
suit under s. 92 of the O. P. C. was instituted 


thev 
existence ofthe trust. They denied that they . 
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first, and put in Lachman Prasad one of. 
themselves, as a witness. In the course of 
his cross-examination Lachman Prasad’ 
stated that after the death of Dhi Mal no’ 
manager was appointed, and that no one 
worked as such; and that the defendant No. 1 
took possession of the properties on behalf- 
of the minor defendant and claimed to be 
the owner since Dhi Mal's death. After 
this statement had been recorded the ob- 
jection was again raised on behalf of the 
defendants that the suit was not main- 
tainable. The learned Judge without re- 
cording'any further evidence of the plaint- 
iffs proceeded to dispose of this point. He 
came to the conclusion that, having regard 
to the fact that there was only a half-hearted 
assertion in the plaint as to the defendants’ 
acting as managers, and to the evidence of 
Lachman Prasad himself, it was clear that 
the defendants could not: be regarded as 
constructive trustees. He in effect held: 
that the defendants were mere trespassers 
and that the suit against them under s. 92- 
was not maintainable. He wound.up by 
ordering that the plaintshould be returned: 
for presentation to the proper Court. 

As to the procedure adopted by the learned. 
Judge, we may remark that if Lachman- 
Prasad’s statement had been taken as part’ 
of the oral pleadings, then it would have 
been conclusive for the purposes of the 
ease. This, however, was not done. His 
statement on oath was a part of the evidence 
which the plaintiffs were leading, and we 
think that the plaintiffs’ evidence should not’ 
have been stopped after Lachman: Prasad’s 
statement had been recorded, especially as 
there was another. plaintiff in the suit and 
Lachman Prasad might not have been 
personally aware of all the circum- 
stances under which the defendants took 
possession. ; 

The obvious defect in the order is that 
the plaint which has been ordered to be 
returned for presentation to the proper Court 
is bound to be thrown out if presented ‘in 
an ordinary Court of Civil Jurisdiction, 
Most of the reliefs claimed in the plaint are 
reliefs which come expressly under s.-92: of 
the O P. C., and no suit seeking such reliefs 
can -under cl. (2) of that section be in- 
stituted otherwise than in accordance with: 
that- section. It is, therefore, obvious that- 
the plaint could not have been ordered to be’ 


-returned merely on -the ground that the 


suit under s, 92 was not maintainable. 
What, however, the learned Judg meant 


_ however, 


. Qa the otlier hand, 
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to hold was that the defendants -were not 
petaoas wa) were either admitting the trust 
or hat at any time entered iuto possession 
as trustees de son tort, but that they were 
trespassers who from the ‘very beginning 
had been denying the’ trust and: asserting 
their own title. He, therefore, thought that 
no snit under s. 9? could bo maintained 
asagainst them. In support of his view he 
relied on the Gase’of Mohammad Baxv. Piari 
(1). Thete can be no doubt that that case 
to some extent supports his, vièi. Apart, 
from the case relied upon by ‘the 
learned District Judge.the cases in which a 
suit against a trespasser has been held not 
to be: “covered by s. ‘92 are, so far as we 
are awate, all casesin which a person claim- 
ing to ba trustes or mutwalli has asked for 

a declaration o£ his personal right and for 
the removal of the person in possession of 
the property: such, for “ instance, 
Ayatannessa Bibi v. Kulper’ Khalifa (2) and 
Duisondiayv. Mohammad ‘Albu Nasar (3. 
the Bombay High 
Ooutt ‘has held in Collecior of ‘Poona v. ‘Bai 
Ciratichalb a (4), that where a breach of trust 


. is complained of and where” the alieriée of 


. closed, ‘succeéd, 


~ 


trast property denies thatit is the subject 
of ‘a, trust, he “is a proper. party to the 
litigation,’ “although no decrée in ejéétment 
can be given'agrinst him, 


‘TE the platatitfs, “after their evidence ‘is 


in ‘establishing that the 
defendants entered into’ possession as trus- 


tees, or have been’ acting as de facto trustees 


of these’ properties | ‘ind. that the ‘propertiés 
are “trust properties, ‘then there can be 
no. doubt ‘that the suit would ‘be main- 
tainable. On the other hand, if they 
altoxether ‘fail to establish such a character 
of the: possession of the defendants, even 
then «it seems to us that they have a 
right to ask the District ‘Judge, 
they prove, that the properties‘are trust’ pro- 
pérties, to` appoint. new trustees, because no 
trustees” exist. Itis not incumbent on the 
plaintiffs. to’ first bring’a representative suit 
to ‘recover possession of the properties 
tunider O.I, r, 8, C. P. C, and then hav- 
iag ‘obtained possession, “ask: the Judge to 
appoint trustees for the same. `W here either 
a breach ‘of trust has’ been committed, or 
where the direction ofthe Court is necessary 
for the administration ` ‘of such trust persons 


AR. 62. Ind. Cas, 744; 19 A. L. J. 236. 

2y 22 ‘Ind: ‘Cas. 677; 41 6, “749219. Q W. X. "234, 
uy 11 Trid. Cas.°36: 33 A! 860; BA. L. ‘J. 710 

4) 12 Ind. Cas, 30; 35 B, 470; 13 Bom. L. R. 690, 
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interested in the trust can ask the Court 
to appoint new, trustees. After such 
new trustees have been appointed, it 
would be open to them to take steps to 
recover possession of the . property from 
the hands of the trespassers who may hold 
the properties. 

If; therefore, it was open to the plaintiffs 
to institute the suit under s. 92 for the 
appointment of new trustees, can it be said 


.that-their plaint -is defective because they 


have chosen to implead the defendants who 
are denying the trust ? Itseems to us that 
in a suit under s. 92 itis within the jurisdic- 
tion of the Court to first decide the question 
whether the property in disputeis or is 
not trust property. Ef the Court has 


_ jurisdiction to decide this question, 
it is obvious that such a question 
ought to be decidéd in the presence of 


persons who are interested in denying the 
trust: The defendants. are certainly -inter- 
estéd in denying the trust, and; therefore, it 
cannot be ‘said ‘that they Have been impro- 
perly-impleaded. It ts true that they might 
not have been absolutely necessary parties 
to the’suit, and the suit might have been 
instituted ‘without impleadins g them at all, 
but when they have heen: impleaded, it is im- 
possible to say that they have been improper- 
ly impleaded. Of course it cannot be doubted 
that, ‘even if it be held that the properties are 
trust, properties and that the defendants are 
mere trespassers and have no right to retain 
possession thereof, the Court cannot i in these 
proceedings order their ejectment. But there 
would be, nothing to; prevent the Court from 
declaring that the proper ties are trust pro- 
pertiés, ‘and they vetia the newly appoint- 
ed trustées. TT 

Weare, therefore, of opinion that the order 
directing that the. ee should be returned 
We. allow this appeal 


case es “sent Sack. to the learned District.. 


Judge, for disposal according to law, 

We direct that the costs`of this appeal 
should abide the evént and will include 
fees on’ the higher “scale. 


Z. K. Appeal allowed. 
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CALCUTTA HIGH COURT. 
ORIGINAL CiıvıL Suit No. 3122 or 1922, 
March 26, 1925, 

Present :—Mr. Justice Page. 
GOURI PROSAD DEY—PLAINTIFE 

VETSUS 3 
CHARTERED BANK or INDIA, 

AUSTRALIA anp CHINA— DEFENDANT. 

False imprisonment—Damages, suit Jor— Reasonable 
and probable cause, absence of, proof of, whether 
necessary -—-Arrest, when justified—Criminal Pro- 
cedure Code (Act V of 1898), s. 59—Malicious pro- 
secution, damages for, suit for—Reasonable and pro- 
bable cause. i 

The Common Law of England relating to the right 
of arrest by a private individual does not obtain in 
India. In India the generallaw on this subject is 
to be found in s. 59 of the Cr. P. ©. [p. 643, col. 1.) 

Section 59 of the Cr. P. C. is not happily worded 
put the intention of the Legislature was to restrict the 
right of arrest by a private individual to cases in 
which a cognizable and non-bailable offence is com- 
mitted in the presence of the person who arrests or 
causes the arrest of the offender. [ibid.] 

It is.not essential that a private individual in whose 
presence a non-baijlable and cognizable offence is com- 
mitted should himself physically arrest the offender. 
He may cause such offender to be arrested by another 
person. [ibid.] 

In a suit to recover damages for false imprisonment 
it is-incumbent upon the defendant to prove either (i) 
that he did not arrest or cause the arrest of the 
plaintiff, or (ii) that the offence was cognizable and 
nontbailable and had been committed in his presence. 
-If the defendant satisfies tbe Courtas toeither of 
tind} propositions, the plaintiff's claim must fail. 
ibid. - 

In such a case the issue as to whether in arresting or 
causing the arrest of the plaintiff the defendant had 
reasonable and probable cause for so doing is im- 
material. [ibid.] . ` 

In a suit to recover damages for false imprisonment 
itis not incumbent upon the plaiñtiff to prove. that 
the defendant expressly ordered the arrest of the 
plaintiff, it is enought if he proves that the defendant 
knew or ought to have known that the arrest would be 
the natural result of his action and that asa direct 
consequence of his action the plaintiff was arrested. 
[p. 645, col. 2.] 

In orderto satisfy the Court that a plaintiff is 
entitled to damages for malicious prosecution itis 
incumbent upon the plaintiff inter alia to prove 
that the defendant in prosecuting him had no 
ee: and probable cause for so doing. [p. 647, 
col. 2. < 

Mr. S. C. Bose (with him Mr. Nogendra 
Nath Bose), for the Plaintiff. 

Mr. S. K. Sen (with him Messrs. A. N. 
Chaudhuri and B. B. Das), for the Defend- 
ant. i 


JUDGMENT.—The issue in this suit 
is of fundamental importance for it touches 
the liberty of the subject. The plaintiff 
claims damages for false imprisonment, 
and it -becomes necessary to consider under 
what conditions in India a private indi- 
vidual is entitled to cause the arrest of 


another persen: Now, the Court is a 
jealous guardian of the right of personal 
freedom, and requires any interference 
with the liberty of the subject to be strictly 
justified. Until the final address of Counsel 
the hearing of the suit proceeded upon the 
assumption that the Jaw in India on this 
matter was analogous to that obtaining in 
England. In both countries various Statutes 
are in existence under which in the parti- 
cular circumstances therein referred to a 


‘right of arrest is given, but in England the 


Common Law relating to the right of arrest 
possessed by a private person is in an 
anomalous and unsatisfactory state. At Com- 
mon Law a private individual is justified in 
himself arresting a person or causing him 
to be arrested when a felony has been 
committed, and he has reasonable ground 
of suspicion that the person accused is 
guilty of the felony for which he has been 
arrested. Where a misdemeanour has been 
committed, however, under the Common 
Law the ‘arrest of the ofiender by a private 
individual cannot be justified. “It is true 
that very often there isa duty cast upon 
a person to put the law in motion in order 
to bring offenders to justice, and it is 
no doubt for reasons of public policy that 
some excuse, limited in character, is per- 
inissible in an action for damages at civil 
law for false imprisonment when a- private 
person has wrongly caused the arrest of 
another. But be it observed that this 
concession is limited to felonies, and al- 
though a misdemeanour, which may be a 
more serious crime than some felonies, may 
have been committed, yet if a person causes 
a wrongful arrest, however serious the 
misdemeariour may be, it cannot be made 
the basis of any legal excuse if the party 
has been wrongfully arrested. When a 
person, instead of having recourse to legal 
proceedings by applying for a judicial 
warrant for arrest or laying an information 
orissuing other process well-known tothelaw, 
gives another into custody, he takes a risk 
upon himself by which he must abide, and 
if in the result it turns out that the person 
arrested was innocent, and that, therefore, 
the arrest was wrongful, he cannot plead 
any, lawfnl excuse unless he can bring 


himself within the proposition of law which 


I have enunciated in this judgment” [per 
Isaacs, Chief Justice, Walters v. Smith (1)]. 
u) (1914) 1 K.B. 595 at p. 606; 83 L, J. K. B, 335; 


T L. T. 345; 78 J.-P. 118; 58 S. J: 186; 30 T, L. R. 
58, A 
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Now, in India the distinction between 
felonies and misdemeanours, which has 
_almost become obsolete in England, has 
never been recognised, and, in my opinion, 
the Common Law of England relating to the 
right of arrest by a private individual does 
not run in India. Iam of opinion that the 
general law on this subject is to be found 
ins.59 of the Cr. P. ©. I refer to the 
section in its present form,as amended 
by'the Cr. P. C. Amendment Act (XVIII of 
1923, s. 12), for the material provisions of 
the section are in substance the same as 
the provisions of the section in its unamend- 
ed: form. Section 59 (1): “Any private 
person may arrest any person who in his 
view commits a non-bailable and cogniz- 
able offence, or any proclaimed offender, 
and, without unnecessary delay, shall make 
over any person so arrested to a Police 
Officer or, in the absence ofa Police Officer, 
take such person or cause him to be taken 
incustody to the nearest Police Station.” 
The section is not happily worded, but the 
intention of the Legislature appears to have 
been to restrict the right of arrest by a 
private individual to cases 
cognizable and non-bailable offence has 
been committed in the presence of the 
person who arrests or causes the arrest of 
the offender [see Queen-Hmpress v. Potadu 
(2)]. In my opinion, it is not essential that 
a private individual, in whose presence a 
_non-bailable and cognizable offence is 
committed, should himself physically arrést 
the offender. He may cause such offender 
tö be arrested by another person. In so 
faras the ratio decidendi of the case of 
Bolai De v. Emperor (3) is not in accord- 
ance with the view which I have expressed, 
with all due respect to the learned Judges 
who decided it, I am unable to acquiesce 
in it. In a suit for false imprisonment, 
therefore, it is incumbent upon the defend- 
ant to prove either (4) that he did not arrest 
or cause the arrest of the plaintiff, or (ii) 
that the offence was cognizable and non- 
bailable, and had been committed in his 
presence, If the defendant satisfies the 
Court as to either of these propositions, in 
my opinion, the plaintiff's claim must fail. 
I am further of opinion that the issue as 
to whether in arresting or causing the 
arrest of the plaintiff the defendant had 
reasonable and probable cause for so doing 
is immaterial. Now, inasmuch as the 


(2) 11 M. 480; 1 Weir 200; 4 Ind. Dec. (x. B.) 334. 
(3) 85 O. 361; 12 O, W. N, 367; 6 Or, la, J. 188, 


in which a` 


offence with which the plaintiff in this 

suit was charged was not committed in - 
the presence of the defendant bank or of 

Mr. Clark, whois the agent of the bank, 

the only issues which fall for determina- 

tion are: 

(i) Did the defendants or either of them 
cause the arrest of the plaintiff? 

(ii) If yea, what damage has the plaiatiff 
suffered by reason of such arrest ? 

The facts, so far as material, I find to be - 
as follows: On or about the 31st December 
1921, Mr. Clark, the agent of the bank, 
discovered that. certain demand drafts on 
the branch of the bank in England were 
missing from the bank’s premises in 
Calcutta. According to the normal practice 
of the bank demand drafts are not per-. 
mitted to leave the bank until they have 
been paid for. The plaintiff was a senior 
cashier of the bank, and was responsible 
for the safe custody of the bank's drafts. 
It appeared, however, that some little 
time before the 3lst December 1921 the 
plaintiff in breach of his duty had delegat- 
ed the duty of keeping the bank drafts 
in proper custody to another employee of 
the bank, Krista Ghose. Although the 
bank drafts ought to have been paid for, 
according to the practice in the bank, not 
later than 72 hours after issue the agent of 
the bank discovered that a number of drafts 
had been outstanding for a muth longer’ 
period without notice having been given 
by the plaintiff to the accountant’s depart-~ 
ment. The plaintiff was sent for, and in- 
formed Mr. Clark that he knew a customer 
of the bank who apparently had obtained 
possession of certain of these drafts without 
previously having paid for them, and had 
negotiated them in the market. The 
plaintiff further admitted that he had bor- 


„rowed money from Chandna which had 


not been re-paid. The value of the bank 
drafts which were found to be missing 
was about Rs. 2,70,000. On the evening of 
the 3lst December Krista was sent for, 
and saw Mr. Clark to whom he confessed 
his complicity in the criminal transaction. 
Mr. Clark gave information to the Police, 
and having requested the Police to in- 
vestigate the matter, Mr. Bird, a Deputy 
Commissioner of Police, detailed Inspector 
Robertson to institute an enquiry, On the 
81st December Inspector Robertson arrest- 
ed Krista, and thereafter commenced a 
detailed investigation into the problem 
as to how this crime had been committed, 
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Itis admitted that the plaintiff gave as- 
sistance tothe Police Officer who was in- 
vestigating the matter, and on the 9th 
January 1922 Chandna was arrested. A 
few hours later he made a confession, but 
in that confession he in no way suggested 
that the plaintiff was a party or privy to 
the crime. The plaintiff remained in the 
employment of the bank, and carried out 
his duties as cashier until the 28th January. 
Meanwhile, Chandna had made a second 
confession while in custody, and in that 
second confession he stated a number of 
facts which, if the statement was to be 
relied upon, were evidence that the plaint- 
iff was concerned in the crime. After 
having received the second confession of 
Chandna Inspector Robertson had an in- 
terview with Mr. Bird, and, apparently, 
Mr. Bird came to the conclusion that 
there was sufficient evidence to put the 
plaintiff upon his trial for conspiring with 
Krista and Chandna to ecmmit a criminal 
breach of trust. Accordingly, about midday 
on the 28th January Inspector Robertson 
sought an interview with Mr. Clark at the 
bank, and in the course of the interview 
the plaintiff was sent for and was arrested. 
He was removed from the bank in custody 
by Inspector Robertson and taken to the 
Hare Street Police Station, where. he was 
detained for an hour, and then taken 
before a Presidency Magistrate at Bankshall 
Street. The charge was preferred against 
him, and the Magistrate remanded him 
in custody. Subsequently, all three accused 
were. committed for trial to the July 
sessions of the High Court. The accused 
were charged with conspiracy to commit 
theft, and also with conspiracy to commit 
breach of trust. Krista Ghose and Chandna 
were convicted, and the plaintiff was 
unanimously acquitted. 

The issue of fact, therefore, is a simple 
one, namely; whether the defendants caused 
the arrest of the plaintiff on the 28th 
January 1922, 

The plaintiff stated that on the morning 
of the 28th January 1922 he was working 
in the cashier's department when he 1eceiv- 
ed an order to go to Mr. Clark's room. 
When he entered the room he found In- 
spector Robertson and Mr. Clark inside, 
Upon his entrance Mr. Clark said to Inenec- 
tor Robertson. “Here he is. J] charge him” 
and thereupon Inspector Re bertson picceed- 
ed toarrest him. According ta Mr. Clark 
- Inspector Robertson came into his room, 


and said to him: “We have decided to 
arrest Gouri Babu. I want you tò sign this 
letter as a matter of form in order to 
enable proceedings to be taken against 
him,” and Inspector Robertson then wrote 
out and handed to Mr, Clark for signature 
a letter in the following form: 
Chartered Bank of India, 
Australia & China. 

Calcutta, 28th Jany, 1922. 

“The Deputy Commissioner of Police, 
Calcutta. 

“Dear Sir, 

“We hereby charge Krishna Gada 
Ghose and Gouri Prosad Dey with criminal 
breach of trust in respect of 16 demand 
drafts on London, totalling #£19,055-12-5 
and S. Mahomed Ismail Chandna with 
receiving aud disposing of stolen property. 

Yours faithfully. 
(Sa) W. Clark, 
Agent.” 

Mr. Clark sfated that he did not Tay 
much attention to this letter one way or 
the other, as he regarded it as a foimal 
matter to enable proceedings to be taken by 
the Police. 

Inspector Robertson also gave evidence 
as to what tcok place in Mr. Clark's ro m 
on the morning of 28th January. After 
stating that he had placed the information 
at his “disposal before the Public Prosecu- 
tor, and had obtained an oral opinicn 
thereon advising criminal proceedings In- 
spector Roberton was asked : 

On getting that opinion what did you 
do ?— 1I told Mr. Bird what the opinion was, 
and he directed me to goto the bank and 
place the full facts about the investigaticn 
before the agent, which I did. 

Did you tell the agent anything about 
the confession?—I1 did. I told him that 


` Chandna had made a confession implicat- 


ing the plaintiff, and gave him all the 
details. 

Did you tell him about the opinion which 
the Public Prosecutor gave ?— Yes. 

Did you tell him about what Bird -had 
said ?—I said that I was going to discuss 
the case under the direct supervision of 
Bird, and I also said that, in my opinicn, 
there was a case to go before the Magis- - 
trate. 

Who arrested the plaintiff ?—I did. 

Give ne the circumstances under which 
that ariest cr re to he made?— After J had 
discussed the offence with Clark I said 
that, accordiug to the opinion of the Public 
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‘Prosecutor, and in my opinion, I thought 
there wasa case to-go before the Magistrate, 
-and-Lsaid it was the usual procedure that 
there ought to be a specific charge made 


for the sake of formality, aad then the’ 


charge-was given to me, and the accused 
was brought back by me to Lall Bazar. 

You asked for a letter of charge ?—Yes. 

And this is-the-letter?—I brought it back 
and .produced.it before Bird who initialled 
it; then the specific charge was entered in 
our Crime Register. 

To-Court. You said it was a mere matter 
of formality. What exactly did you say to 


‘Clark. ?~I.told him that it was necessary- 


fora letter of charge to be given before 
the accused went before the Magistrate, and 
. the procedure was that a formal charge 
ought .to be made, and then acting on that 
charge we will place the accused person 
-before.the ‘Magistrate :— 

_ In relation to that conversation,when did 
‘youarrest him?—I brought- him away then 
and -there. | 

Why did you take-this letterfrom him ?— 
-Becausesit was necessary that 1 should have 
a‘letter of-chargebefore an accused person 
is placed before a Magistrate. 

‘Why did-you want-this paper from-him?— 
Bacause-that:is the procedure. 

Everybody knows that you have to make 
-acomplaint.befere a Magistrate, but what 

-I want: to- know is what was your object 
‘in getting this? —So-that we could take 
action -against all-the three accused per- 
sons. . 

Suppose you had not got it?—Suppose 
Mr. Clark. had.said “I-am not going to 
sign any paper,’ whet would you have done? 
—Without-a charge we could not have prc- 
ceeded, There must:be a complaint. 

What would you have done?—I would 
have come back, and reported-the matter to 
the Deputy Commissioner. 

Inspector:Robertson was further asked :— 

‘You did not take a letter of charge before 
you arrested Krista?—No. 

Nor did not take a letter of charge before 
you arrested Chandna ?— No. 

The Court,—Why not?—Because at that 
time the investigation was going on, and 
there was no idea then to send the accused 
persons up before the Magistrate. 

1 pause here to observe that, notwith- 
standing the powers possessed by the 

aputy Oommissioner as a Magistrate, 
Jam-informed that it would not be permis- 
pible;-indeed it would be very reprehen- 


“sible,—to detain Krista in custody without 


bringing him before a Magistrate in the - 
Police Court for so-long a period as that 
which elapsed between the 3lst December : 
1921 and 28th January 1922, 

Q. 248. Would you arrest a man without 
any suspicion at: all?—No there must be - 
some reasonable suspicion. 

Q 219. And ifyou have any reasonable 
suspicion you will arrest him ?—Under s. 54, 
Cr, P. C. ; ` 

Q. 251. Am I to understand you to say 


` that you would not take proceedings unless 


that charge was given.?—Yes, ` 

Q. 252, And if you had not had that - 
letter you would not bave arrested this man 
at the bank?—I think there was-amplé > 
evidence, reasonable evidence. 

Q. 253. -That is not the point. ‘Every- 
thing turns upon this, so far as ‘one -aspect 
of this case is concerned, and I put to you 
yesterday afternoon “if you had not had 
that letter what would you have done” ?—I 
would have gone back. We d= 

: Yon ‘would not have arrested 
him ?—Not ‘at that time. -I would have 
gone back and reported the matter to my 
superior officer. i i 

Q. 255. Would you have arrested -him?—- 
I do not think I would have. ji 

Q. 256. Therefore, as I understand you, 
you were not prepared to take any steps 
until you had got that letter ?—And without 
consulting my superior, 7 

Q. 258. Iam not asking you what you 
would have done when you got back. Iam 
ouly concerned as to. what you did at the 
bank. If you had not had that letter I únder- 
stand you tosay you would not have arrest- 
ed him?—Yes. 

Q. 259. That is, you would not have 
taken the responsibility of arresting that 
man on the evidence that you had before 
you unless you had got this letter signed ?~ 

es. ` 

It was not incumbent upon the plaintiff 
to prove that Mr. Clark expressly ordered 
the arrest of the plaintiff, for if Mr. Clark 
knew, or under the circumstances ought to 
have known, that the arrest would be the 
natural result of putting his signature to 
the letter, and as a direct consequence of 
his action the plaintiff was arrested, in 
my opinion, Mr. Clark caused the plaintiff to 
be arrested. ; 

Now, the Police were invesligating this 
matter on behalf of the bank; they were 
satisiied that there was abundant evidence 
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upon which to arrest Krista and Chandna, 
and they were prepared to take the responsi- 
bility of arresting these two persons under 
8. 54 of the Cr. P. ©. The position with 
regard to Gouri Prosad was different. He 
was an old servant of the bank of some 
30 years standing, and twoof his brothers 
were in the service of the bank, as also was 
his father, who had been in the employ- 
ment of the bank for very many years. As 
soon as the crime was discovered Mr, Clark 
had turned to Gouri Prosad, and asked for 
information as to what the position was 
from him, Gouri Prosad at once had told 
` ‘Mr. Clark what the position was as he 
understood it, and had admitted that he 
knew Chandna, and that he had borrowed 
money from him. In the course of the 
investigation by the Police Gouri Prosad 
had given all the assistance that it was in 
his power to afford, and he had been per- 
mitted for a month after the discovery of 
the crime to continue to perform his duties 
as a cashier of the bank. Apart from the 
second confession of Chandna, admittedly, 
the Police were not satisfied that there was 
sufficient evidence connecting the plaintiff 
with the crime to justify the Police in taking 
proceedings against the plaintiff. Admitted- 
ly, Chandna would not be a person ‘upon 
whose evidence implicit reliance would be 
placed, for, notwithstanding the detailed 
statement which he had made on the 24th 
January implicating the plaintiff, he had 
made no charge against the plaintiff in his 
first confession on the 9th of January. Mr. 
Clark, who gave his evidence with fairness 
and candour in the witness-box, admitted 
that he thought that the first statement 
made by Chandna was a tissue of lies. 


Howover, there it was, and it may well ‘be. 
that the Police Authorities had come to the. 


conclusion that the general incidents of 
‘suspicion coupled with the second: confes- 
sion of Chandna might be sufficient to justi- 
fy proceedings being taken against the 
plaintiff, and it may be that Mr. Clark was 
informed by Inspector Robertson that the 
Police thought that there was sufficient 
evidence to take proceedings against the 
plaintiff. But it is quite clear from Robert- 
son's evidence that when he came to the 
bank on the 28th January he did not come 
there armed with direct and implicit in- 
structions from Bird to arrest the plaintiff, 
He came to the bank on the 28th January 
in order to infrom Mr. Clark of the second 
confession of Chandna, and to consider with 


Mr. Clark what ought to be done having re” 
gard to the information then at the disposal 
of the Police. No doubt Mr. Clark had left 
the investigation ofthe matter in the hands 
of the Police, and no doubt, as he stated, if 
the Police were satisfied that there was 
enough evidence to justify proceedings being 
taken against the plaintiff,so was he. In- 
deed, he went further, for he stated that he 
had made independent enquiries, and had 
satisfied himself that the plaintiff was 
a party to the crime. Mr. Clark, in 
the course of his evidence, stated that he 
wanted to have the matter investigated in 
the Courts. I invited him to say how he 
proposed to arrange that the plaintiff should. 
be placed before the Magistrate, and at 
first he said he thought that he might bea 
witness in the case. But Mr. Clark im- 
mediately afterwards receded from that 
position, and stated that he thought he 
ought to stand in the dock. 

Q. 83. Ifhe was implicated did you not 
think he ought to stand in the dock?—Yes, 

Q 84. You thought the matter should 
be investigated, that Gouri was implicated, 
and that he ought to stand in the dock?— 


Yes. 

0. 85. If all the letter meant was that. 
he would be placed inthe dock you were 
prepared to sign it ?— Yes. 

Q. 86. Did it matter to you very much 
how he got placed in the dock ?—No. 

0. 87. I meant whether he was arrested 
on a warrant or appeared on summons or 
anything else, it would make no difference 
to you ?—No, 

0. 88. You were quite prepared to sign 
that charge inorder to get him placed in 
the dock ?—Yes, to facilitate the case. 

Q. 89. To facilitate the proceedings ?— 
Yes. 

Q. 90. Including his arrest ?—Yes, if 
that was necessary. : ; 

Q. 91. At the time you signed the letter 
did you attach great importance to the 
words “matter of form"? I cannot say I 
attached great importance to it. 

In my opinion, Inspector Robertson was 
not instructed, and was not prepared, to take 
the responsibility of arresting the plaintiff 
under the circumstances without obtaining 
the assent of the bank to the course which 
was being taken. Inspector Robertson was 
called by the defendants. In my opinion 
he gave his evidence fairly, and he was not 
discarded asa witness by the defendants at. 
the trial. He stated that if he had not had. 
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this letter, he would not have arrested the 
plaintiff. The coaclusion at which I have 
arrived is that the plaintiff was arrested in 
consequence, and a3 the result, of Mr. Clark 
signing that letter. Now, I am, cË course 
alive to the danger to which my attention 
was called of putting difficulties in the way 
of persons preferring charges in the Crimi- 
nal Courts. I fully endorse the opinion 
of Chief Baron Pollock in Grinham v. 
Willey (4) where his Lordship observed : 

“We ought to'take care that people are 
not put in peril for making complaint 
when a crime has been committed. If a 
charge be made mala fide, there are ample 
means of redress. But in the absence of 
mala fides we ought not to be too critical 
in our examination of the facts, to see if 
something is not done without which the 
charge againstthe suspected person could 
not have been proceeded with. A person 
ought not to be held responsible in trespass 
unless he directly and immediately causes 
the imprisonment.” - 

Learned Counsel for the defendant further 
cited in support of .his contention the case 
of Sewell vi National Telephone Co., La. (5) 
Sir Richard Henn Collins, Master of the 
Zolle; in the course of his judgment stated 
that : 

“The actthat was done was merely to 
provide a prosecutor, and that does not 
let in liability to an action for false im- 
prisonment, unless the person who takes 
that step has taken on himself the responsibi- 
lity of directing the imprisonment.” 

Now, in that case the plaintiff had been 
taken into custody andit was only at a 
subsequent date thatthe representative of 
the defendant signed the charge sheet on 
behalf of the defendants. But the facts 
are very different in this case, and if I 
find, as Ido, that the arrest was the direct 
outcome of the action of Mr. Clark in 
signing that letter of charge, which, in my 
opinion, he would have signed even if he 
had been told that the result ot signing it 
would be that the accused would be arrest- 
ed as the first step in the criminal pro- 
‘ceedings to be taken against him the 
conclusion which I ought to, and do, draw 
from those facts that the defendant caused 
the arrest of the plaintiff. 


(4) (1859) 4 H. & N.496; 281. J. Ex. 292; 5 Jur. 
Ce 444; 7 W. R.. 463; 157 E. R.934; 118 R. R. 
9 


(5) (1907) 1K. B. 557; 76 L, J. K., D. 196; 98 L T. 
483; 23 T, L. R. 226, pee 


There will be, therefore, a decree in favour 
of the plaintiff. 

The next question which I have to con- 
sider isthe damages to which the plaintiff 
is entitled. The plaintiff claims Rs. 1,50,000 
as damages. No doubt the damages were 
assessed at this high figure upon the as- 
sumption thatthe plaintiff would succeed 
in proving that the defendants were liable 
to pay damages for having maliciously pro- 
secuted him. Butany claim on the-ground 
of malicious prosecution was deliberately 
withdrawn. No doubt it was withdrawn 
upon the advice of Counsel. In my opinion 
that advice was sound, In order tosatisfy 
the Court that a plaintiff is entitled to 
damages for malicious prosecution it is 
incumbent upon the plaintiff inter alia to 
prove that the defendant in prosecuting 
him had no reasonable and probable cause 
for so doing. I am satisfied upon the evi- 
dence in this case that Mr. Clark was amply 
justified in thinking that there was reason- 
able and probable cause for acting as he 
did. Iam far from thinking as was suggest- 
ed on behalf of the plaintiff, that the 
bank has acted towards the plaintiff in .a 
capricious and unwarrantable way. In my 
opinion they have acted towards him ina 
very liberal and proper manner. It is þe- 
cause there were reasonable grounds upon 
which the defendants would be able 
to justify the course which they took that 
the claim for malicious prosecution was 
not persisted in. Now the damage which 


. the plaintif has suffered in being commit- 


ted for trial, and tried at the Sessions was 
caused by proceedings taken against him 
pursuant to the order of the Magistrate on 
the 28th January inthe Police Court. The 


only damage which the plaintiff is entitled 


to recover against the defendant in this 
suit is the damage which naturally and 
reasonably flowed from the facts that he 
was arrested about noon on the 28th Janu- 
ary was taken in custody by the Police 
Officer to the Hare Street Police Station; 
was detained there for an hour, and was 
then conveyed to the Court of the Magis- 
trate. I have carefully considered the 
damage which accrued from those events. 
I have taken into account the position of ` 
the plaintiff in the bank, and the pain 
and suffering which must have been: caus- 
ed tohim by being taken from the bank 
to the Police Station by being detained 
there and then taken to the Magistrate’s 
Court, It isin respect of those events, and ` 
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‘those. events only, that the plaintiff is 
entitled to recover damages, and 4 assess the 
damages at Rs. 1,500. 

‘There will be, therefore, a deanee for 
the plaintiff for ‘Rs. 1,500 ‘with costs on 


scale No. 2, and interest on judgment at 
6 per cent, 
Z. K, Appeal allowed. 


‘LAHORE HIGH COURT. 
Becond Civin APPEAL No. 2373 “or 1921, 
April 2, 1925.” 
Present:—Mr.. Justice LeRossignol . 
and. Mr. J ustice }forde. 
FATEH. AND. OTHERS PLAINTIFFS = 
APPELLANTS. i 
versus. 
AL AYAR AND ANOTHER—DEFENDANTS—- 


2 RESPONDENTS. 
Custom- ~Alienation— Gift i in. favour of sister's on 
Kahuts of Tahsil Chakwal, J lielum ‘District. 
“Among Kahuts of Chakwal -Talisil in’ the Jhelum 


District a gift of ancestral <property bya; male pro- 


_ "prietor in favour of” ‘his sister's . son; “who, ‘is also his 
‘collateral, in-the ‘presence of nearer collaterals , is 
invalid by custom. ` 


Mukammad:Khan‘y. Kesran, 62 Ind. Cas. 841; 2L.. 


170; 3 L.L. J. 475 and Khuda Bakhsh v.Shamas,.7 Ind. 
Cas. 489; 68 P. R , 1910; 120, P. L.R. 1910, ‘distin: 
guished. 

Second appe from a décreé of the 
District Jtidge, Jhelum, dated - 
June 1921, affirming that of ‘the ‘Subordi- 
nate Judge, Firet Glass,: Jhelum, ‘dated the 
lst January 1921. 


‘Mr. Jagan Nath Bhandari, for the Ap- 


pellants. _ 
“Bir Dr. Muhammad Iqbal, for the Re- 
spondents. 


J, UDGMENT. 

Fforde, J.—his. ïs, an, appeal. fom 
the décision of the, District Judge, uphold- 
ing the ‘decree of ‘the ‘Trial ‘Court. | 

The suit was brought. ‘for a declaration 
that a gift of 161 kanals, 1D marlas.of land 
together with, a house, made: -by -the de- 
fendant Allah . Yar in favour of ‘the defend- 
ant ‘Sultan, shall not affect: the ‘plaintiffs? 
reversionary rights after the déath of. the 
first named defendant. 

The. donee isa son of the donor's sister 
and is on the male side related. “to the 
donor in the fourth degree. 

The plaintiffs are the -collaterals. ofthe 
donor in the third degree and ‘the.property. 
has been found by -both Courts to be an- 

. cestral. : : 


FATEH v, ALAYAR,. 


fae. O. 1925] 


The only question for determination in 
this, appeal ig. whether or not the gift, 
which was ‘by registered deed. dated the 


` 30th August “1920, is valid-by custom The 


parties are Kahuts. ‘of Chakwal Tahsil in 
the J-helum District. 

The District- Judge. held that this gift 
to ‘a sisters sonis valid by. custom, and 
he has based his finding principally upon 
a decision, of: his, own in Civil- Appeal 
No. 365 of 1920 in which he held “that 
among -Kahuts of this. Tahsil a. gift-:to a 
daughter's son was valid by custom, Mr. 
Jagan, Nath Bhandari for the: appellants 
has referred to..a. number of authorities; 


amongst. others-Hamira.v. Ram Singh. (D 


in which it was, pointed'ont thatthe posi- 


. tion . of, a. daughter's, son. ison a very 


different footing from that ofa -sister’s.con 


in a matter of this kind. At page. 645*--of' 


the judgment.in the case mentiened Clarke ` 

C.J, who. delivered: the judgment of the 

Fall’ Bench, expresses. himself ias follows:-- 
“Inno system of ‘law that we are.aware 


of-are the. ‘claims of: daughters and sisters 


placed on .the.scame footing,-and‘we cannot 
imagine that the agriculturists. of ‘this - 
province by “a, subtle train of reasoning. 
would ever have iput them on, the same 
footing 


t is, ‘obvious, ‘therefore, that an instance 
concerning a: gift! to adauglites" 8.son.dces not 
support the ‘defendints'‘¢ase. Moreover, in 
Ciyil Appeal -No. 865‘of1920‘the collaterals 
were-in the seventh ‘degree, wheicas bere 
they are in the third. And, further, “in 
the former ‘case there was ‘a ‘delay ‘of-13 
years -in ‘bringing the ‘cuit, which faisés 
some ‘presuinp lich, tliat. ‘fe ccllatercls 
acquiesced in thé gift. In his ‘veasozis, in 
support: of the gift ‘he learned District 
Judge-has given “weight tothe fact tliat 
the ‘doree‘rerideréd ‘services to ‘the Senor: .. 
It isistated ‘in: Exception. (3) ‘to, 8. 59 ‘df 
Rattigan’s ‘Digest of ‘Cusicmary ‘Law, tlet. 
slienafjons in Savoir of relations: are very 
generally recognised by-custcm ‘in ‘cases 


“where tbe alienee -has1endeted’services to 


the aliénor -in the managenient of‘the-ler d. 
when the latter‘was ine. inca al Je of 
managing it. But, as Mr -Jagen Nath’ 
Bhandhari ‘has pointed. cut, the ingtences 
supporting this prepesiticn’ are all ccn- 
cerned with alieuations of a n.odequle.p ait 


(1) 134 P. R. 1907 (F. B.); 74 P. L. R. 1908; 85 P. W. . 
Ra Goz (E..B.). 
*Page of P. R. 1907—[Hd.} 
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of the alienor’s estate and no instance has 
been cited in which a transfer of the whole 


estate has. been sanctioned on this ground. . 


Mr. Talbots General Code .of Tribal 
Custom in the Jhelum District supplies 
no evidence in support of such a gift. 
Mr. Jagan Nath has moreover. referred us 
to a decision of Mr. Addison (Civil Appeal 
No. 177/241 of 1922) where it was held that 
in the. Jhelum District a gift ‘toa sister's 
son is invalid. 

Sir Mahammad Iqbal for the respond- 
ents relies upon two cases in support of his 
coatention thatthe present gift is valid by 
custom. In the first of these cases Muham- 
mad, Khan v. Kesran (2) it was held that 
among Kahuts of Tahsil Chakwal, District 
Jhelum, a-sonless proprietor has the power 
to makea free disposition of his ancestral 
land to a daughter in the presence of-col- 
laterals. In the other case Khuda Bakhsh 
v. Shamas (3) it was held .that among 
Kahuts of the same Tahsil and district as 
in-the previous case a bequest of ancestral 
land made by -a childless proprietor in 
favour of his sister’s son with the consent 
of:his ‘brother-is valid by custom. In-the 
latter - case, however, the decision ` was 
largely based on the fact that not only did 
the. donee render services to the donor, 
but the gift was consented to by the first 
agnate. . 
~~ No evidence of instances of such a gift 
as the present one has been furnished by 
the respondents. The general custom ad- 
mittedly is that such an alienation is 
invalid, and it lay upon the respondents 
who set up a special custom to prove such. 
Tais they have failed to do. 

L would accordingly accept the appeal 
and decree the plaintiffs’ claim with costs 
throughout, : 

LeRossig nol, J:—I agree. 

"2K, Appeal accepted. 

(2) 62:Ind. Cas, 8£1;°2 L. 170; 3 L. L. J. 475. 


(3) 7Ind. Gas. 489; 68 P. R. 1910; 120:P. L. R. 
1910. - 


FARID-UN-NISSA V. MUKHTAR AHMAD. 


849 
PRIVY COUNCIL. _ 
APPEAL. FROM THEOUDH J'UDICTAL COM- 
A MISSIUNIR S COURT. 


: July 6, L925. 
Present:—Ljord Sumner, Lord -Blanesburgh, 
Sir John Edge, Mr. Ameer.Ali 

and Lord Salvesen, - 
Musammat:FARLD-UN-NISSA— 
PLAINTEFF—A PeRLUANT 
versus 
Munshi MUKHTAR AHMAD AND 
OTHERS—-DBFENDANTS— RESPONDENTS” 

Pardahnashin lady, deed:reagoutet. by--Hxecution, 
proof of—Burden of proof. 

A person claiming under a settlement deed: execut~ 
ed by a pardahnashin lady must prove ‘her‘intelligent 
execution‘of the deed and also ‘that‘the-contents-of the 
deed were read and explainedito her ‘both..tipon-and 
after execution. .[p, 65l; col.-1.] 

Independent legal advice is not in, itselfsessential, 
All that is necessary is that the disposition madé‘must 
be substantially -understood sahd -must really be the 
mental act,ias its execution- js ‘the physical yct,ofithe 
person wha makes it. If the settlor’s freedém-and 
comprehension of-the terms-of the dé¢d:can-be „esz 
tablished ‘or if the schéme’and ‘substance , of;the dded 
wereithemselvés -originally'und-tlearly conteived-witl 
desired by. ‘the settlor, ‘and ware ‘then.ssubptaritinlly 
embodied. in.the deed,-there--would-be-nothingfunther . 
to be gained by independent advice. If. the~settlor - 
really‘understood and ‘meatit'to :make‘the ‘transfer, jt 
is not required that some‘oneshould. ‘heveitried to per- 
suade her:to the contrary. .[p.:653, cdl 21: 

Persons claiming -under:-a. deed. -executed:: ‘by 
a pardandshin lady must -satisfy. the Court 
that the deed was explained to and wrderstdod 
by the lady, either-bsfore -‘exetution,. or- -dfter it, 
under ‘circumstanees which ‘establishdddption sofrit 
with full knowledge and comprehension -ofiits terms; 
The whole doctrine involves the-view that mereiexe- 
ctitidn by sudha person, although unaccompåhiet by 
duress, protest-or -obvious-signs.of misurderdtantlitiz 
or‘want of:comprehension, isin itself novwerl proofict 
atrue understanding :mind-in..the executant. .Jiwis 
dence to establish ‘such comprehension is most:ob~ 
viously found in proof‘that the'deed was read over to 
the sittlor and,‘whére necessary, expldined.: The 
extent and-character of the explanation, requiredmust 
depend on the circumstances, Length, intricacy, the 
number and complexity of ‘the dispositions, -or rthe 
unfamiliarity of the subject-matter are all ‘reasons for 
requiring -an-inereased ‘amount arid: ‘éfficienoy -of éx- 
planation. Thus-a -matter ‘not likely ‘to ‘attract-the 
attention. of the executant-inv itself -ought, motto -bè 
relisd onas binding, unless her attention..has.been 
directly'drawn to it. So, if tle deed,-as .preseritéd “for 


- execution, differs substantidlly, ‘either cby way of 


addition or of omission, -from thescheme «ant détails 

whieh the intending settlor had , previously laid down, 

the discrepancy ought to be clearly pointed out: and its 

nature and effect should be ‘fully described,’ unless, 
which must. be rare,-the.difference'is so obvious that 

even a person in the settlor's position must perceive 

and appreciate it for herselt. Ifthe description: and 
explanation have been partial or erronsqus, or have 
not been given at all; the quéstion will'then atise,-as it 
arises where 'there las béén ne independent “legal 
advice, whether, if proper‘information had«been given 

it-would have effected the mind.of the. executant.. in 
completing the deed. [p. 654, cls, 1 & 2] | 
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On the other hand, the doctrine cannot be pushed so 
far as to demand the impossible. The mere declara- 
tion of the settlor, subsequently made, that she had 


not understood what she was doing, is not in itself . 


conclusive. It must be a question whether. having 
regard tothe proved personality of the settlor, the 
nature of the settlement, the circumstances under 
which it was executed, and the whole history of the 
parties, it is reasonably established that the deed 
executed was the free and intelligent act of the 
settlor or not. If the answer isin the affirmative, 
thoss relying onthe deed have discharged the onus 
which rests upon them. Of course fraud, duress and 
actual undue influence are separate matters, [p. 65t, 
col. 2.] ei 

Appeal against a decree of the Court of the 
Judicial Commissioner, “Oudh, dated the 
14th January .1921, reversing that.of the 
Subordinate Judge, Bara Banki, dated 
the 30th April 1918: - i 

Mr. S. Hyam, for the Appellant. , 

Mr. W. Wallach, for the Respondents, 

JUDGMENT., 
Lord Sumner.—The - plaintiffappel- 


lant, having sued to recover possession. of, 


a residence and agricultural land at or near 
Ahmadpur, the Subordinate Judge-of Bara 
Banki, passed’a decree in her favour against 
two of the defendants, who are now re- 
“ gpondents to this appeal. Inthe Court of 
the Judicial Commissioner of Oudh this 
decree was set aside and the suit was dis- 
missed. The plaintiff had executed a waqf- 
nama, covering the property and appointing 
the respondents mutawallis of the wagf, and 
accordingly the claim is in substance to set 
the deed aside. 

At the time of the execution the plaintiff 
was a married woman, illiterate, childlessand 
pardanashin, She and her husband Sheikh 
Karim-ud din were Muhammadans. Most 
of the property in question had been given 
to her upon her marriage by her maternal 
grandfather, but the residence, known as 
the mahal, and some sir land, both in the 
village of Ahmadpur, came to her by in- 
heritance. Since her marriage she had lived 
- there continuously, and, although during 
the earlier part of their married life her 
husband was generally absent on Gesvern- 


ment service, he had retired, and forsome. 


years ‘had resided entirely at Ahmadpur. 
He suffered from incurable disease, had 
become nearly blind, and was otherwise 
crippled and incapable, but his mind was 
not in any way affected. 

The defendants, the mutwallis, who were 
in possession, relied upon the wagqfnama 
as their title. Its gist was to divest the 
plaintiff of the whole of her property, which 
became vested in them, but it reserved to 
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her a life stipend of Rs. 34 per mensem, 
and another of Rs. 33 per mensem to her 
husband, and also gave. her the right to 
continue to reside in “The Mahal” for life, 
the mutawallis heing bound to keep it in 
repair, as well as to pay the stipends. They 
were two brothers, sons of a sister of the 
plaintiff's husband, to whom he was much 
attached. Their Lordships do not think it 
is sufficiently made out that they or either 
ofthem had acted as men of business for 
the appellant, and they put this point 
aside, but she was on friendly terms with 
them. Itis said that she was at enmity 
with her own relations, for reasons that do 
not appear to reflect on her. At any rate, 
she virtually lived apart from and saw little 
of them, nor had she, in fact, anysupport or 
advise from their sidé. 

Very shortly after the marriage the mana- 
gement of the property was assumed by the 
plaintiff's husband, her father, who had 
previously managed it, being now dead, 
and ‘he continued to manage it as long 
as he lived. He employed the necessary 
karindas and others for the purpose, and 
directed the disposition of the rents and pro- 
fits. © Over and above his salary he was him- 
self a man of little or no-means. His wife 
never took part in the management, nor was 
she shown to have had any business know- 
ledge or experience. From time to time, 
under the direction of her husband, she 
executed mukhtarnamas and other documents 
for estate purposes, but she relied on him 
entirely as to their necessity and purport. 
Sums for her personal and household pur- 
poses were paid to her with fair regularity, 
and they seem to have been, though modest, 
probably sufficient, but she did not direct 
the whole even of the household expendi- 
ture, and'her own outlays .were on various | 
occasions criticised by her husband and. 
even censured as improvident.. There is 
this to be said for him, that the estate was 
encumbered and, when he took up the 
management, much embarrassed, but in 
time he considerably improved its position. 
The wagfnama enumerates sundry charges 
outstanding upon it amounting in all to 
about Rs. 12,800, with an annual interest 
of Rs. 130, for the service and discharge of 
which the mutawallis were to provide and 
the total value of the property, when settled 
by the deed, was from Rs. 40,000 to 
Rs. 59,000, and the income about Rs. 2,500. 

The respondents recognised that the 
burden of proof was on them—Tacoordeen 
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Tewarry v: Nawab Syed Ali Hossein Khan 
(1)—and they accordingly set about to prove 
_ her intelligent execution of the deed, its 
_ contents having been read and explained 
_ to her both upon and after execution. It 
was not, however, contended that she had 
. had any legal advice about it or any con- 
sultation with her own relations. She, on 
the other hand, raised two answers, the 
_ first, that she executed it under actual 
undue influence of her husband, which 
dominated her choice and will, and the 
second, that when she executed it, she had 
had no explanation of the nature and ‘con- 
tents, but throughout believed it to be an 
instrument needed for the routine manage- 
ment of the estate, such as she had con- 
stantly executed before. A contention, that 
she had never executed it and that the 
thumb-mark which it bears is not hers, has 
not been persisted in. 

The ‘probabilities are not unequally 
balanced. She was aconfirming and sincere 
Muhammadan, though not shown to have 
been of any exceptional piety. Her hus- 
“band was a leper, and, even if he lived, as 
she says she was sure that he would, ‘his 
management of the estate, at any rate, was 
nearing its end. The estate was no easy 
matter to deal with, and the assurance of 
an income, similar to that which she had 
hitherto enjoyed andthe continued use of 
her old home for life, might seem to be a 
desirable- arrangement. She had nothing 
against the young men who were named as 
mutawallis. They were well known to her, 
- and, as to her own people; it is nol pretend- 
ed that she felt either duty or inclination 
towards them. A gift of her property to 
God, with a modest provision for herself and 
her husband during life, was no bad thing, 
even though she herself was only about 
thirty years of age. 

On the other hand, her ‘husband had 
been manager of his wife's property so long 
that he might quite probably regard itas 
his own, and certainly he so treated it. He, 
at least, could not'have failed to forsee his 
death at no distant date,as actually befell 
within the year. 
of his wife's prudence or moderation, and 
the idea that her property might pass away 
from him and his must have been replusive 
to him. Security for his own last days and 
provision for his widow; coupled with some 
acquisition of merit by the performance 


(1) 11. A. 192 at p. 206; LWR 340; 13B. L. R. 
427; 3 Sax, P. G.J: 368 (P, CO). 
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of a pious act, must have made the idea of 
a waqf attractive to him. Though burden- 
ed with religious obligations, the property 
would, atany rate, be kept in his family. 

There i is a third probability. It is that ae 
appellant may have been fully acquainted 
with the scope of the deed, have fully con- 
curred in the creation of the wayf for 
which it provided, and have executed the 
wagjfnama freely and with understanding, 
but have changed her mind, for, after a few 
months of widowhood and pilgrimag e, she 
married again. 

After the fullest examination of the evi- 
dence, voluminous even for a case of this 
kind, their Lordships are of opinion that 
the wagfnama was not executed under 
actual undue influence of the husband, 
and that, before its execution and also 
shortly after its execution, when it came 
to be registered, its contents were read to 
the appellant and were to some extent 
explained to her. In what terms that ex- 
planation was given the evidence does not 
show, and its sufficiency becomes the réal 
issue on this appeal. 

As for the case of actual undue influence, 
the husband was not present when the deed 
was registered, and there is nothing but 
mere suggestion, derived from the character 
of the transaction and his marital’ relation 
to her, to show that, when it was executed, 
his will operated on hers at all. In her 
evidence she declared with spirit that, had 
she known what the real import of the 
deed was, she would have refused entreaties 
and defied threats, and would never have 
given the smallest’ portion of her property. 
to him or his relations. There is a ring of 
truth about this, which must prevail over 
the ingenious suggestion that, in the cir- 
cumstances of the case, she must be deemed, 
all unknown to herself, to have been -chro- 
nically under the hypnotic suggestion or 
control of her husband, while believing 
and even glorying in her fancied independ- 
ence, 

Again, their Lordships are not prepared 
to reject the evidence that the wagfnama 
was explained to the lady before it was. 
executed. It was open to much criticism, and 
the learned Subordinate Judge refused to 
believe it, but the evidence had been re- 
corded by his predecessor and he had not.- 
seen the witnesses, Their Lordships agree. 
with the learned Judges of the Judicial 
Commissiouer’s Court that there is no suff- 
cient ground for its rejection, Taking it, 


852 
however, as it stands, the question remains 
whether it: goes for enough to satisfy the 
burden of proof: which rests on the re- 
spondents. 

Tae deed was registered on the 3rd 
November, 1914. A month or six weeks 
previously the appellant's husband, Karim- 
ud din, being then unable to write or read, 
sent for-his nephew, a young man named 
Jamal-ud-din, and dictated to him a wagqf- 
nama word by word. This took five or-six 
hours. The appellant was not present, and 
Karim-nd-din sent-thé young man into the 
hoase to ask her what salaries she wished to 
have inserted in the deed. To this she replied 
by-asking whether Karim-ud-din was get- 
ting him'to write the draft. All this, which is 
deposed to by Jamal-ud-din,a witness called 
by the respondents, seems to point ‘to some 
previous communication on the subject 
petween the husband and the -wife, but what 
ib was is not known. 

‘During “the previous three years the 

. pluintiffthad spoken on several occasions of 
creating some wagf, but full details-of her 
scheme were never given,-and once at‘least 
she was dissuaded from doing anything at 
all: Such details as:are given-show that 
her ideas then <liffered substantially from 
the seheme of the wegfnama which was 
ultimately executed. E 
told her ‘that:a-draft was being prepared 
she. proceeded to say (1) that the salaries 
for herself and her husband were ‘to -be 
within Rs. 100 :per mensem, (72) that certain 
other things were to be provided for in the 
deed, namely, that the -rajabi and maulud, 
which she-had celebrated, were tocontinue 
to be celebrated as before, that-at Woharram 
majlis and sibils -were'to be continued, that 

- other ritual acts should also be performed, 

- and-‘that a masjidat Abmadpur, which ther 
mother's‘father had built and she herself 

had ‘always caused..to ‘be -cleaned and re- 
paired, should be cleaned and repaired : as 
before; (iii) that-a plot of land, which she 

had given toa certain Kabir-u l-din for a 

house should not be included in the waqf- 
nama at all. All this Jamal-ud-din says 
that he reported to Karim-ud-din, who 
agreed to the provisions required. He was 
then sent-back to the appellant to ask whe- 
ther some provision should be made for 
payment to the mutwalli, to which she 
replied that one-third of the Rs. 100 pro- 
vided ‘for her husband and herself should 
be paid to him as his pension. Jamal-ud- 
din -then completed his task and, as far as 
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he-remembers; the. draft them. -provided for. 
all the- matters: «hich: the:-appellaws had 
required: He placed -it-in ‘her: custody, and 
to :ber.guestion replied that-all:her-requtre- 
ments- had:beeu provided-for. Hedid not 
see the plaintiff again till after the regista- 
tion of the.-wagfnama, nor did he see the 
draft again either. In fact, it was never 
put in-evidence, nor did any -witness-prove 
that the- draft, as-it left the hand of 
Jamal-ud-din, was:-evercompared: with the 
fair copy which. the. plaintiff ‘ultimately 
executed. The evidence is merely-thatione 
Mustfa Husain,’ -a brother-in-law: of. the. 
defendants, engaged asperson named Wazir- 
ud-din oto make a fair.copy-of -this-.draft, 
beeause he could write: a-good‘hand, and, 
on getting the draft from -the plaintiff, read 
it.overand -hesays, apparently from memory 
two years- afterwards; :that this draft’ and 
the draft ultimately executéd were the same, 
except ‘for the-mention-ofia'debt::to Wazir- 
ud-din -of‘Rs.400 for procuring the neces- 
‘sary. stamped-paper, adanatter.ouly- arranged 
after Jamal-ud-din's-draft was - prepared. 

All this. is.-absokwtély denied. by. the 
plaimtiff, but,as-the whole of: her evidence 
‘cannot be true; and: as ‘the evidence. given 
by Jamal-ud-din-and. Mu -tafa Hussain is 
confirmed : by “other.witnessesptheir ‘Lord- 
ships.accept «this~story: generally: 

The form-ofi.the-.deed itself- thereapon 
becomes of some .inrpontance,: It is lucidly 
and logically drafied,with much more” of-a 
lawyer's .phraseology-and- orderly arrange- 
ment: and much.. less~of-a lay man’s -irrele- 
vance and .colloquiabism, than. such deeds 
in Indra often contain. ‘It differs;chowever, 
from -the-aecount given oby Jamal.ud-din-in 
several ‘particulars; anil :no one suggests 
that,-bebween the time. when the -gave her . 
his-draft:and «the time when Wadgirsud-din 
read over his fair copy :to -her«befare- -she 
executed it, she: was-everitdld of any.depar- 
ture from: the terms, in. whichitherwwishes-had 
originally. been: expressed. 

The. fdllowing: differences-ave «material. 
Glause 2.states that the:pldintiff appoints the’ 
first défendant, “ whom Ihave brought up 
and treated'as my son,” to ‘the office -of 
mutwalli, and -continues ‘from to-day I have 
put Mukhtar Ahmad-ana Iftikhar Ahmad-in 
possession.of. the said-properly as mutwallis.” 
As a-matter-of fact, this-ad:nittedly was -an 
afterthought. Mukhtar Ahmad, the first 
defendant, on hearing of the wagf (though. 
not from the plaintiff). said. that, as he 
was busy, he wished'his iyounger: brother. 
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Iftikhar to be joined as a muiwalli. 
Aceordingly this was done, and as, by a 
“subsequent clause No. 12, each mutawalli 
was to have Rs.-33-per mensem, the sum 
of Rs. 100, which the plaintiff had fixed to 
cover the stipends of herself, her husband, 
and the one mutwalli, whom alone she 
had in view, now became an aggregate 
of monthly stipends of Rs. 1'3. 

Clause 20 specified :how “the mutwalli” 
was to expend surplus income, after pay- 
ment-of Government revenue, the expenses 
. Mentioned, and all other necessary ex- 
penses as to the management. He was 
todo -so “after taking into consideration 
the then existing circumstances of the 
waqf property and as to what sum is 
reasonable to spend, when and on ane or 
more of the following purposes” twelve in 
number. These purposes, except “repairs 
of the mosque in Ahmadpur,” areexpress- 
ed in general terms. The last sweeps 
in “other expenses on pious objects, which 
may comeup.” Subsequent provisions give 
further powers “beside these expenses...... 
to spend money or (Query fon”) anything 
without ‘the permission of the -authority 

for the time being having power to in- 
` terfere with the atfairs of the waqf, and 
“if.any of the obejets mentioned in cl. 2U 
is void inlaw the mutawalli shall spend 
the money on any other legal object” 

(cl. 21). Among the twelve objects particular- 


` Iy named there occur quite generally some ` 


of the pious purposes named by the appel- 
lant to Jamal ud-din, though one is omit- 
ted. In no case is there mention of the 
continuance of those ceremonies which 
the appellant -herself had performed. The 
objects supported: by the mutawallt under 
these denominations.mightin his. discretion 
be wholly divorced from those which the 
plaintiff had prescribed, and might be 
entirely unconnected-with her or-her place 
of residence in Ahmadpur. The question 
at once arises, “was the appellant ever 
really made aware ofthese discrepancies 
and did she assent to them“? 

As a formally valid instrunent the wagqf- 
nama itself is not impugned, and their 
Lordships, therefore, do not criticise it. 
The real question is whether the appellant 
was so made cognisant of its contents and 
purport that it can be said, that the res- 
pondents have discharged the onus of 
showing that she understood it so as to 
make it her deed. f 

The law of India contains well-khown 
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principles for the protection of persons, 
who transfer their property to their own 
disadvantage, when they have not the 
usual means of fully undersianding the 
nature and effect of what they are doing. 
In this it has only given the special’ 
development, which Indian social usages 
make necessary, tothe general rules of 
English Law, which protect persons, whose 
disabilities make them dependent upon 
or subject them to the influence of otiveis, 
even though nothing in .the nature -of 
deception or coercion may have occurred, 
This is part of the lawrelating to personal 
capacity to make binding transfers or settle- 
ments of any kind. That the instrument 
here is a wagfnama is a mere accident, and 
the general and well settled law of wag 
is notin question. The case ofan illiterate 
purdahnashin lady, denuding herself of a 
large proportion of her property without 
professional or ‘independent advice, js 
one on which there is much authority, 
Independent legal advice is notin itself 
essential—Kali Baksh Singh v. tam Gopal 
Singh(2). After all, advice, if given, might 
have been bad advice, or the settlor might 
have insisted on disregarding it. The real 
point is, that the disposition made must be 
substantially understood and must really be 
the mental act, as its execution is the 
physical act, of the person who makes jt 
Wajid Khan v. Ewaz Ali Khan (3) and 
Sunitbala Debi v. Dhara Sundara Debi (4), 
The appellantclearly had nosuch advice, nor 
is if contended that she had. If, however 
the settlor’s f:eedom and comprehension 
can be otherwise established, or if, as is 
the respondents’ case here, the scheme 
and substance of the deed were them- 
selves originally and clearly conceived 
and desired bythe settlor, and were then 
substantially embodied in the deed, there 
would be nothing further to be gained by 
independent advice. If the settlor really 
understands and means to make thetransfer. 
it is not required that some one should 
have tried to persuade her to the contrary., 


(2) 21 Ind. Cas. 985: 41 I. A. 23; 18 C. W. N. 282: 16 
; ; JOM. 


(4) 53 Ind. Cas. 131; 46 I. A, 272 at p. 278; 37 M. Tu, 

] f 891; 99 Bom. L 
R. 1; 24 O. W. N. 297; 11 L. W. 227; 47 C. 175; 2 U. P 
L. R. (P. 0) 2 (P, C) ; 9 
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Again, the question arises how the state 


of the settlor’s mind is to. be proved, 
That the parties to proveit are the parties 
who set up and rely on the deed is clear. 
They must satisfy the Court that the deed 
has been explained to and understood by. 
the party thus under disability, either 
before execution, or after it, under cireum- 
stances which establish adoption of it 
with full knowledge and comprehension— 
Sudisht Lal v. Sheobarat Koer (5), Shambati 
Koeri v. Jago Bibi (6) and Sajjad Husain v. 
Abid Husin Khan (T). Further, the whole 
doctrine involves the view that mere exe- 
cution by such a. person, although un- 
accompanied by duress, protest or obvious 
signs of misunderstanding or want of 
comprehension, is in itself no real proof 
of a true understanding mind in the 
executant. Evidence to establish such 
comprehension is most obviously found in 
proof that the deed was read over to the 
settlor and, where necessary, explained. 
If it is in a language which she does not 
understand, it must, of course, be translated, 
and it is to be remembered that the 
clearness of the meaning of the deed 
will suffer in the process, The extent 
and character of the explanation requir- 
ed must depend on the circumstances. 
Length, intricacy, the number and com- 
plexity of the dispositions, or the un- 
familiarity .of the subject-matter are all 
reasons for requiring an increased amount 
‘and efficiency of explanation. Thus a 
matter not likely to attract the attention 
of the executant in itself ought not to be 
relied on as binding, unless her attention 
has been directly drawn to it—-Shamabati 
Koer’s case (6). So, if the deed, as pre- 
sented for execution, differs substantial- 
ly, either by way of addition or of omission,” 
from the scheme and details which 
intending settlor has previouly laid down, 

the discrepancy ought to be clearly point- 

ed out and its nature and effect should 

be fully described, unless, which must 

be rare, the difference is so obvious that 

even a person in the settlor’s position 

must perceive and appreciate it for herself, 

If the description and explanation have 

' (5) 8 L A. 39 at p. 45; 70. 245; 4 Sar. P. C. J. 222; 5 

Ind. Sur. 270; 3 Ind. Dee. (N. B.) 707-(P. C.). 

(6) 29 I, A. 127 at p. 131; 4 Bom. L. R. 444; 6 C. W. 
N. §82; 29 O. 749; 8 Sar. P. O. J. 304 (P. C.). 

(7) 16 Ind. Cas. 197; 39 I. A. 156; 16 C. W. N. 689; 
93M. L. J. 219; 1OA.L. J. 364; 160. L. J. 613; 14 
Bom. L. R. 1055; 34 A. 455; 12 M. L. T, 361; (1912) M. ` 
W. N. 976; 15 0. ©. 271 P. 0). 
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been partial or erroneous, or have not been 
given at all, the question will then arise, 
as it arises whére there has been no inde- 
pendent legal advice, whether, if proper 
information had been given, it would have 
affected the mind of the executant in com- 
pleting the deed. On the other hand, the 
doctrine cannot be pushed so far as to 
demand the impossible. The mere declara- 
tion by the. settlor subsequently made, 
that she had not understood what she 
was doing obviously is not in itself con- 
clusive. It must be a question whether, 
having regard to the proved personality 
of the settlor, the nature of the settle- 
ment,.the circumstances under which it” 
was executed, and the whole_ history of 
the parties, it is reasonably established that 
the deed executed was the free and intel- 
ligent act of the settlor or not. If the 
answer isin the affirmative, those relying 
on the deed have discharged the onus which 
rests upon them. Of course fraud, duress 
and actual undue influence .are separate 
matters, : 
‘In the present case it is quite ‘clear 
that certain matters were not brought to 
the appellant’s notice before the deed was 
executed, or at all. Not only was a 
second mutwallt with an additional salary 
introduced into the draft which was exe- 
cuted, but it made no provision for thé 
settlor’s desires as tothe maintenance and 
repair of the mosque in Ahmadpur and 
as to the various religious ceremonies 
mentioned by her to Jamal-ud-din, beyond 
including them among the objects on 
which the mutwallis might expend the 
way funds, if and so far asthey thought ' 
proper, As the deed stands, the mutwallis 
could decline to continue any of the 
special pious observances which the ap-` 
pellant desired to continue, and could 
leave her to maintain them herself out of 
her diminished income and to die in the 
knowledge that, with her, these objects 
would have no one left to care for them. 
Their Lordships cannot regard these 
matters as insignificant or such as the 
plaintiff could reasonably be supposed not 
to insist upon. She was a woman of pro-’ 
perty, who had lived all her married life 
in her own family house, hard .by, as it 
would seem, to the mosque erected by her 
relations. Hers had been a lonely and’ 
restricted existence. Karim-ud-din, as a’ 
husband; was in many respects a very 
disappointing person, His own meana’ 
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were small, and for many years his official 
duties caused him to resideata distance. 
She. was herself piously disposed, and it 
was eminently natural in such a woman 
under such circumstances that she should 
attach importance to the instructions, 
which she gave to her husband through 
Jamal-ud-din. Her piety may well -have 
manifested itself primarily inher care for 
the mosque, which her family had founded, 


and for the celebration of the observances. 


to which she herself had diligently attended. 
If she had really appreciated that in none 
of these cases was that perpetual con- 
tinuance assured, which was evidently 
dearto her mind, their Lordships are -far 
from being satisfied that she would have 
patiently submitted to her disappointment 
and have accepted intelligently and with- 
out a word thesurrender of her own pre- 
ferences tothe discretion of the mutwallis. 
The only prudent and probable conclusion 
is that, as the words were read over to 
her, she failed, very naturally, to observe 
the change. 
the mosque and of nearly all the ceremonies 
by name, and would easily miss the 
difference between the inclusion of these 
objects in the’ powers of the mutwallis 
and the prescription of these objects as 
obligatory charities to be maintained by 
the mutwallis in any event. They are 
confirmed in this view by observing that, 
-until a late stage in the argument before 
the Board, this precise discrepancy be- 
tween the first draft of the wagfnama and 
its ultimate form had not attracted the 
attention of any body either in the Courts 
below or on this appeal. No doubt, 
where so many other points were in con- 
test, this one might well pass unobserved 
but this circumstance only makes it the 
more likely that the appellant could not 
herself defect what has, in fact, eluded 
the vigilance of Counsel and Judges during 
two protracted hearings. It is not proved 
when or by whom the original draft was 
remodelled. There is no evidence ~ that 


Wazir-ud-din so much'as knew that the- 


appellant had given any particular instruc- 
tions before the scheme was put into 
writing, and he could not draw the appel- 
lants special attehtion to something that 
he never knew. Upon the story told by 
the respondents’ witnesses there never was 
any chance that those who explained the 
deed, should point out these matters, and 
it is certainly not enough to say that, 
A ` 
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above-mentioned discrepancies 


She would hear mention of: pellant’s own evidence 
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if the appellant cared about them, she 
should herself have asked about them, 
especially asthe form of the deed was 
such as might well have misled her into | 
taking it fora provision of all that she 


. desired. From this point of view the ap-- 


pellant's subsequent action does not assist 
the respondents, Registration and muta- 
tion were promptly asked for by those 
interested in supporting the deed, and 
the plaintiff herself attended the proceed- . 
ings without protest. These circumstances 
are in themselves very favourable to the | 
respondents’ case, but the registering 
officer, who says that he read and explain- 
ed the deed to her, knew as little of the 
as did 
Wazir-ud-din, and the appellant's answers | 
are quite consistent with her being in 
ignorance of a change, of which no one 
had informed her. As the.respondents 
have to bear the onusof briuging home 
to her mind the actual import of the deed, 
they cannot rely on the fact that the ap- 
is. untrustworthy, 
for it is by the: evidence of their own wit- 
nesses alone that this. defect -is estab- 
lished, and by that evidence they must | 
stand. The conclusion that they have failed 
to discharge the burden of proof is one 
arrived at not- out of any consideration 
for this lady- in particular, butin defence 
of those strict: rules which have beén ‘laid. 
down for the protection of the defendeless 
in India, and it is a matter of obligation 


_ upon their Lordships to be strict ‘and 


unwavering about it. They will accordingly 
humbly advise His Majesty that the appeal 
should be allowed, and that the decree 
passed by the learned Subordinate Judge 
should. be restored with costs here’ and 
in both Courts below. 

Z. K. | 
Solicitors for the 
Barrow, Rogers & Nevill. 

Solicitors for the Respondents. —Mesers; 
T. L. Wilson & Co. 
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Appellant.—Messrs,, 
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LAHORE HIGH COURT. 
First Urvo ArreaL No. 354 oF 1922. 
April 2, 1925. 

Present: —Mr. Justice LeRossignol and 

Mr. Justice Fforde. 
FAWAYA SHAH AND ofrHexS—PLaINTIFFs 
— APPELLANTS 
Versus 
Musammat FATIMA AND ANOTHBR— 
“DEFENDANTIS — RESPON DEN Es. 

Custom — Succession — Self-acquired property 
Daughter, married, rights of—Syeds of Shahpur Dis- 
trict. 

In the case of Syeds of the Shahpur District married 
daughters do not succeed to the immoveable property 
of their father in the presence of collaterals, even in 
the case of non-ancestral property. When an un- 
married daughter takes the succession, her right 
lapses on her 1 marriage, [p: 653, col. 2.] 


First appeal trom a decree of the Senior 
Subordinate Judge, Shahpur, at Sargodha, 
dated the 6th January 1922. 
© Mr, Nanak Chand and Dr, 
the Appellants. 

‘Messrs. Amolak-Ram and Barkat Ali, for 
the .Respondents.- 


-JUDGMENT.—The property involved 
in this suit belonged to Bagh Shah 
. who, died some 22 years before suit, and 
was succeeded by his widow Musammat 
Sahib Bibi, -On her death mutation was 
effected in favour of his two daughters. 
Musammat Jalal Bibi and Musammat 
Fatima. In-19190n the marriage of Mu- 
sammat Jalal Bibi mutation of her half 
share was effected in favour of her unmar- 
ried sister Musammat Fatima, but she 
subsequently brought a suit dgainst Musam- 
mat Fatima for a declaration that, in 
spite of her marriage, she was still entitled 
to.her half share of the deceased father's 
estate, and her claim was decreed on the 
confession, of Musammat Fatima. The suit 
out, of which this appeal arises, was 
brought by the collaterals on the ground 
that “Musammat Fatima was entitled to the 
estate only until her marriage and in the 
meantime was wasting the property. The 
Court below has dismissed the plaintiffs’ 
claim, holding that the land in suit is not 
ancestral qua the plaintiffs, and that con- 
sequently they have no right to the pro- 
perty in the presence of daughters of the 
last male owner. 

In appeal before this Court it has been 
contended, first, that the property is the 
ancestral property of the plaintiffs; and, 
secondly, even if it is not their ancestral 
property, daughters in their tribe are en- 
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titled to succeed to their father’s property 
only till their marriage. Since the institu- 
tion of this appeal Musammat Fatima has 
married and has compromised with the . 
plaintiffs, so that Musammat Jalal Bibi is 
the only defendant resisting this appeal. 
On the question whether the land is to he 
regarded as the ancestral property of the 
plaintiffs, we are entirely in agreenent 
with the Court below. Itis true “that the 
family, to which the parties belong, have for 
many generations back, been in spasmodic 
possession of the lands of this village but 
there has been no continuous possession ofthe 
village such as would justify the conclusion 
that all the descendants of Bahlol Shah can 
regard the lands of this village as their 
ancestral property. Although this clan first 
settled in the lands of this village s«me 
300 years ago, the community broke up 150 
years later, and the village lay waste for 
80 years. After that period it was again 
founded by some of the descendants of 
Bahlol Shah, but after some 10 vearsa it was 
again abandoned and remained abandoned 
for 60 years, and the present representatives 
of the clan settled in the village only 
about 1816. Now, the common anceslor of 
the parlies was Hasham Darya, and he was 
not alive when the village was re-settled 
for the third time about 1816. On these 
factis we hold that the land in suit. is not 
ancestral qua the, plaintiffs. 

This notwithstanding, we hold that dau- 
ghters of Sayyads in Shahpur do not suc- 
ceed to the immoveable property of their 
father in the presence of collaterals, even 
though the common ancestor did not hold 
possession of the land. The tribal custom 
relevant to their case is set forth in 
Wilson’s Tribal Custom of Shahpur District. 
Therein it is uncompromisingly stated that 
daughters do not succeed to their father’s 
estate in any case if they are married, and 
when an unmarried daughter does take the 
succession#that right lapses on her mar- 
riage. In many such compilations of tri- 
bal custom no distinction is drawn between 
ancestral and self-acquired property, but 
in this particular compilation it is expressly 
provided that married daughters do not 
succeed even to their father's self acquired 
property. This statement of custom gov- 
erning the parties to this case was open to 
rehuttal, but the defendants have failed to 
prove one single instance in which married 
daughters have succeeded to, or retained, 
their father’s estate, and it is significant 


[84 i; O. 1925} - 
“that on the marriage of Musammat J alal 
- Bibi herself mutation of her share in favour 


of her unmarried sister Musammat Fatima 
was actually sanctioned. | 


For the foregoing reasons we hold that. 


Musammat Jalal Bibi lost on her marriage 
her right to retain any portion of her 
‘deceased father’s estate, and we ‘decree the 


plaintiffs’ claim other than.the appointment, 


of a Receiver, but in view of the relation- 
- ship between the parties we direct that 


parties shall bear their own costs through-. 


out., 


Z. K. Appel accepted. 


RANGOON HIGH COURT. 
Civit Revision No. 295 or 1924. ` 
March 11, 1925. 
Present:—Mr. Justice Rutledge. 
GODLA THAMMYA AND ANOTAER— 
APPLICANTS 
"versus 
_ G. NARISAMULU—Re-sponpent. .. 
Promissory-note, suit on—Material alteration, what 
‘amounts to—Aleration beneficial to debtor, effect 


| Where in answer to a suit ona promissory-note, thé 
defendant alleges that ths note has been materially 
altered after its execution without his consent and 
such alteration is proved, the test as to whether the 
alteration invalidates the note or not is not whether 
the pecuniary liability ‘of one of the parties has been 
increased by the change. It is of no consequence 
whether the alteration would be beneficial or detri- 
mental to the parties sought to be charged on the con- 
tract. The important question is whether the integ- 
rity and identity of the contract have been changed. 
The rate of interest to be charged ona loan is one of 
the most important conditions in a contract of borrow- 
ing and lending. An alteration inthe terms of this 
condition whether it is detrimental. or beneficial to the 
debtor is a material Alteration which invalidates the 
document. [p 657, col. 2; p. 658, col. 1.] - 

« Gour Chandra ‘Das v. Prasanna Kumar Chandra, 
33 C. 812 at p. 817; 30. L. J. 363; 10 C. W. N. 783, 
relied on. : 
__ Revision against a decree of the Small 
Cause Court, Rangoon, in Civil Regular 
No. 3481 of 1924. © 

Mr. Surty, for the Applicants. 
Mr. S, M. Bose, for the Respondent, 


JUDGMENT .—This is an application 
for revision of the judgment of the Second 
Judge of the Small Cause Court, Rangoon, 
dismissing the petitioner- -plaintiff s suit on 


„alteration. 
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- material alteration ; 
vantage of the debtor; and that it does not 
_ adversely affect him. 


652. 

It is contended that the learned Judge 
committed a material ‘irregularity in not. 
coming to a finding on the evidence whe- 
ther there had been a material alteration 
or not. 

It seems clear, from a perusal of the 
judgment, that on the evidence, he- was, 
quite satisfied that, at the time of the execu- 
tion of the note, the interest was stated to 
be 8 per cent. per mensem; and, as the note 
now before the Court shows 2 per cent. per. 
mensem; he was satisfied that- it had been 
altered subsequent to execution. A perusal ; 
of the evidence, to my mind, fully justi 
fies the learned J udge’s conclusion, 

The defendant not only swears that the 

note which he executed stated the interest 
to be 8 per cent. per mensem, but he also 
produces a former note (Ex. 4), which he 
had ‘paid off and which he had given to 
the plaintiff, where the interest is clearly 
stated as 8 per cent. per mensem. Moreover 
before action brought on the ‘27th of Oc- 
tober, 1922, the plaintiff instructed his Ad- 
vocate, Mr. Kyaw U, to demand immedi- 
ate payment of the sum of Rs. 366, “being 
the balance of principal amount and the 
balance of interest at the rate of Rs. 8. 
per cent. per mensem as agreed: by yott 
due on your promissory-note for Rs. 400 
dated 26th August 1922.” 
- The plaintif, in his evidence, states that 
he told Mr. Kyaw U that the note carried 
interest at 2 percent. per mensem ; that 
hé showed Mr. Kyaw.U the promissory- 
note when he was giving instructions for 
drafting the notice; and that Mr. Kyaw U 
read the promissory-note. 

1 consider that the learned Judge was 
amply justified on this, in concluding that 
a responsible Advocate could not have 
written the notice, which he did, -if the 
promissory-note shown to him was in the 
same condition as the note filed in Court. 

-It has been further urged, on behalf of 
the petitioner, that an alteration in the 
promissory-note,from 8 per cent. per men- 
sem to 2 per cent. per mensem is not À 
that it is to the ad- 


I cannot agree with this contention, and 
I quite agree with the remarks of the 
learned Judges Rampini and Mookerjee in 
Gour Chandra Das v, Prasanna Kumar 


. Chandra (1):—“The test is not necessarily, 
Ja promissory-note on the ground of material ` 


Pa 33 0. 812 at p. 817; 3 0. L, J. 363; 100, W. N. 
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however, whether the pecuniary liability 
of one of the parties has been increased by 
the change; it is of no consequence, 
whether the alteration would be beneficial 
or detrimental to the party sought to be 
‘charged on the contract. The important 
question is whether the integrity and 
S Mey of the contract have been chang- 
e a3 

It cannot be seriously disputed that the 
rate of interest to be charged is one of 
the most important conditions in any con- 
~ tract of borrowing or lending. That being 
so, an alteration in the terms of this very 
important provision must be a material 
altetation. 

It has been urged what benefit could 
the plaintiff gain from an alteration of 
this unture. Lt is not material for us to 
consider the motive or the benefit, though, 
from the previous transactions between the 
“parties, it seems clear that the plaintiff 
belongs to that very undesirable class whose 
extortionate rates uf interest at last moved 
the Legislature to give the Courts some 
power to interfere and protect their victims. 
And the alteration may, as the Trial Judge 
seems to think, have been made for the 
purpose of escaping from the odium, which 
very rightly attaches, or would attach, tu 
people claiming 96 per cent. per anuum 
interest on a loan. 

The application is dismissed with costs. . 

Z. K, Application dismissed, 


LAHORE HIGH COURT. 
Lerrars Parent APPEAL No. 53 or 1924, 
February 17, 1925, 
Present:—Justice Sir Henry Scott-Smith, 

Krt., and Mr. Justice Martineau. 
MIT RA—PtatatiFf—APPELLANT 
versus 
MUNICIPAL COMMITTEE, LAHORE— 
| Derenpanr—REsronDEN', 
.. Land Acquisition Act (I of 1894), s. 16—-Easements 
Act (V of £882), 8. 13 \c)—Land acquired by Govern- 
ment—Severance, compensation for—-Kasement of 


necessity, whether arises—‘Encumbrance,” whether 
includes easements. h $ 
Tha word “encumbrance” in s. 16 of the Land 


Acquisition Act includes easements. W here, therefore, 
. land is acquired by Government undar the provisicns 
ofthsa Land Acquisition Act, the land vests abso.utely 
` in the Government under s. ló of the Act free from 
pll existing easements, Nor can any fresh casement 


intra v, MÜNIÒIPAL CoitMTÌTEÉ. 


arise in respect of the land acquired by virtue of the 
severance of such land from other land belonging to 
the person from whom the land has- been acquired. 


Where a person, a portion of whose land has been 
acquir.d Ly Government under the provisions of ihe 
Land Acquisition Act, has been awarded compensation 
in respect of the severance of the land acquired frem 
other land belonging to him, he cannot claim to have 
acquired a right of way over the land acquired asan 


- eacement of necessity. 
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Letters Patent Appeal against the judg- ` 


ment of Mr. Justice LeRossignol, dated the 
29th January 1924. 

Messrs. Badri Dasand M. N, Mukerji, for 
the Appellant. 

Mr. Hari Chand, for the Respondent. | 


JUDGMENT.—One. Kailash Nath 
owned 74 kanals of land in Lahore in which 
were situated -a garden, a well and a 
bungalow called baradari.. In the year 
1879 Government acquired for the Munici- 
pal Committee 4 kanals 11 marlas out of 
this plot, leaving 2 kanals 19 . marlas in 
possession of the owner. Compensation 
was awarded to Kailash Nath under the 
provisions of the Land Acquisition Act, 
which included Rs. 201 for the land, 
Rs. £00 forthe well, Rs. 2,428 for the trees 
and Rs. 300 on account of severance. The 
present appellant is not the original owner 
of the land, but obtained it by gift, and 
the present appeal arises outof a suit for 
perpetual injunction to the Municipal Com- 
miitee to allow him to pass over the land, 
acquired by them in 18/9. The suit was 
dismissed by the First Court onthe ground 
that it was barred by time and by the 
District Judge on the ground that the 
original owner received compensation for 
severance of 2 kanals 19 marlas which 
was left in his possession and that the appel- 
lant was estopped from bringing this suit 
tor the portion sold to the Municipal Com- 
mittee. 


Oun second appeal to this Court it was 


' 


held by a Single Judge that at the time. 


of the acquisition proceedings it was re- 
cognised thatthe 2 kanals 19 marlas left 


. in the hands of the owner had been robbed 


ot all its value by the acquisition of 4 
kanals 11 marlas, and the owner received 
compensation in respect of 2 kanals 19 
marlas on the basis that they had become 
worthless, and he, therefore, upheld the 
orders of the lower Courts, 


An appeal has now heen filed under cl. 10 
of the Letters Patent, and it is urged hefére 
us that the easement asked for by the 


7 
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plaintiff is one -of necessity and that he is 
entitled to it in accordance with the 
principle enunciated in s. 13-(c) of the 
Easements Act. The answer on behalf of 
the respondent Committee is a reference 
to s. 16 of the Land Acquisition Act of 
1894 (corresponding with s. 16 of Act X 
of 1870), which is that when the Collector 
has made an award under s. ll he may 


take possession of the land, which shail. 


thereupon.vest absolutely in the Govern- 
ment, free from all encumbrances. It is 
contended that “encumbrance” in this sec- 
tion includes easement, and in support of 
the contention we are referred to Taylor v. 
` Collector of Purnea (1), Collector of the 24- 
Pergunnahs v. Nobin Chunder Ghose (2), 
and Municipal Corporation of the City of 
Bombay v. G. I. P. Railway Co. (3) in 
which it was conceded betore their Lord- 
ships of the Privy Council that the word 
“encumbrance” in this section includes a 
right of passage. Counsel for the appel- 
lant admits that s. 16 would operate to ex- 
tinguish all existiug easements, but he urges 
that the easement claimed by the plaint- 
iff in the present case only came into exist- 
encs at the time of the acquisition when 
the 2 kunals 19 marlas were severed from 
the other land. In our opinion, the object 


of s. 16 of the Act was to vest the land. 


acquired in Government free from all 
encumbrances. This object would be de- 
feated if, while existing easements were 
extinguished fresh ones came immediately 
into existence. Under s. 24, secondty of 
Act X of 1870: Kailash Nath was entitled 
to compensation for severance of the land 
„acquired from-his other land and he actual- 
ly was awarded substantial compensation 
under this head. For the 4 kanals LL marlas 
of land acquired compensation was paid 
at the rate of Rs. £0 per kanal, whereas on 
account of severance Rs, 300, 2. e. Rs. 100 
per kanal, was actually paid. This shows 
that a sum considerably in excess of the 
actual value of the 2 kanals 19 marlas in- 
cluding the buildings thereon was actually 
paid on account of severance. We, there- 
fore, agree with the Judge in Chambers 
that atthe timeof the acquisition the fact 
that this land with the baradari standing 


(1) 1t C. 423; 7 Ind. Dee. (x. s.) 281, 

Q) 3 W. R. 27. 

(3) 38 Ind. Cas. 923; 41 B. 291 at p. 297; 21M. L. T. 
1; 14 Bon. L. R. 48; 15 A. L.J. 63; (1917) M. W.N. 
e di CG. W.N. 447; 25 0.L, J. 209; 43 I A, 310 
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on it practically had lost the whole of ifs 
value was taken into consideration in fix- 


ing the compensation and that the land 
passed to the Committee free of all encum- 


‘brances. cu | 
We, therefore, dismiss the appeal with 

costs. i = N 
Z. K. Appeal dismissed. 
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PRIVY COUNCIL. _ 
APPEAL FROM THE Patna Hicu COURT. | 
June 8, 1925. 
Present :—Lord Atkinson, Lord. Shaw and 
Lord Darling. 
Musammat HIRA BIBI AND oTHERS— 
DEVPENDANTS—APPELLANTS 
versus 
RAM HARI LAL AND oraers—PLaAInTIFFS 
_ ——Resvonvents. 

Transfer of Property Act (IV of 1882), s. ô9— 
Evidence Act (I of 1872), s. 70—Mortgage—Execution 
by purdahnashin lady behind purdah— Attestation by 
witnesses in absence of executant—Altestation, ad- 
missibility of -Admission of executant, effect of. 

"A mortgage -deed was alleged to have been executed 
by a purdahnashin lady in the following manner. At 
the time of the execution of the deed she was behind 
the purdah and her son took the deed inside the 
purdah and then came out and told those outside that 
she had sigaed the deed. After this the witnesses, 
who had not seen the executant sign the deed, put 
their names on the deed as attesting witnesses. Ina 
suit on the mortgage the executant admitted that she 


ha | signed the d-ed: : 
Held, \l; that the deed had not been attested in 


accordance with the provisions of s. 59 of the Transfer 
of l'roperty Act and was, therefore, invalid; [p. 660, 


col, 2. 
(4) o s. 70 of the Evidence Act did not operate to 


cure the defect. |p. 661, col. 1.] | 
Section 70 of the Evidence Act applies only to a 


document duly attested. |ibid.] 

Appeal trom the judgment and decree 
of the Patna High Court (Das and Adami, 
JJ.) dated June 10, 1921, reported as 62 
Ind. Cas. 540, partly aflirming and partly 
reversing a judgment and decree of the 
District Judge, Patna. 

Messrs. L. Deuruyther, K.C. and W. 
Wallach, for the Appellants. 

Sir G. R. Lowndes, K. C. and Mr. E. B. ° 
Raikes, for the Respondents. 


f JUDGMENT. 
Lora Dariing.—Thnis is an appeal 
from a judgment and decree, dated luth 
June 1921, of the High Court of Judicature 


ab Patna partly affirming and partly revers- 
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ing a judgment and decrée of the District 
J udge of Patna. The suit was brought to 
enforce a mortgage, dated 17th August, 1906. 
It was pleaded by the defendents (appeal- 
Jants) that the mortgage bond is void by 
reason of its not’ being attested in accord- 
ance with the provisions of the Transfer of 
Property Act (IV of 1882), s. 59. 

The only important question upon this 
appeal is in regard to the appellant Musam- 
mat Hira Bibi and her liability on the 
mortgage bond. It is admitted that she 
actually signed the bond, butit isa docu- 


ment which requires attestation by wit- 

nesses, as is provided by Statute. : 
Hira Bibiis a purdahnashin lady. The 

evidence shows, beyond contest, that when 


Hira Bibi signed the mortgage bond not 
one of the persons who signed as witnesses 
was present or saw her.sign it. She was 
behind the purdah, Anant Prasad, her 
son, took this deed, ard: others, inside 
the purdah. He came out and told those 
outside, and out of sight of ‘Hira Bibi, 
that she had signed the deed, and after 
this all those signed whose names appear 
as witnesses. 

The learned Judges from eee judg- 


ments this appeal is brought have them- . 


selves declared that this is wholly insufficient 
to comply with the Statute relating to the 
due execution and attestation of such a 
` document’as this mortgage bond, but .they 
have held that the deed is good as against 
Hira Bibi, becatise-she has admitted that 
she signed it. 

Mr. Justice Das—with whose judgment 
Mr. Justice sdana agreed—put the case 
thus :— 

“If the matter were res integra, 1 should 
doubt whether the admission of a party 
can render valid that which is invalid. 
The question is—Is the rule enunciated in 
B. 59 of the Transfer of Property Act a rule 
of-law affecting the validity of the mortgage 
or-is it a rule of evidence affecting the proof 
ofthe document? Ifit be-a rule-of evi- 
dence, the question becomes one of proof and 
the -admission of a party would be in the 
circumstances quite sufficient. 
be a rule:of law, then it is. difficult to under- 
stand how the admission of a ‘party helps 
the solution of the problem. My own -view 
is thats. 70 of the Evidence Act operates 
only where the mortgagee‘has not’given any 
evidence at all of due ‘execution of the docu- 
mént by the mortgagor, but relies on the 
admission: by the mortgagor, 
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But if it. 


If, ‘for in" 
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‘stance, the mortgagor admits the execution 
ofthe document in the written statement, 
it ig wholly unnecessary for the mortgagee 
to adduce any evidence as to the execution 
‘of the document. But the matter would 
stand on an entirely different footing if the 
mortgagee produces his evidence of execu- 
tion and that evidence establishes that the 
document was not attested in the manner 
required by s. 59 of the Transfer of Property 
Act.’ Iam, however, bound by the decisions 
of the Calcutta High Court and of this Court. 
In accordance with those decisions I must 
hold that the admission of the defendant. 
renders it unnecessary for the plaintiffs to- 
prove that the document was executed and 
attested in the manner requir ed by s. 59 of 
the Transfer of Property Act.” 

It appears, then, that the Judges of the 
High Court of Patna would have held that 
this mortgage bond was not duly executed 
by the appellant, Hira Bibi, had they not 
felt bound to follow earlier decisions of 
that Court and of the High Court of Calcutta. 
They appear to have been unaware of 
several cases decided'on appeal by this- 
Board, and directly dealing with the matter 
in question, When these are considered it 
appears to their- ‘Lordships that this case 
is already concluded by authority. It is 


-needles to do more than to call attention to 


them very briefly 

Shamu Pair’ v. “Abdul Kadir ‘Rowthan 
(1) decides that to be a good signature 
attested by two witnesses, within the Trans- 
fer of Property Act, 1882, s. 59, the persons 
signing ‘aS witnesses must be present at the 
execution of the instrument. Their Lordships 
adopted these words of Dr. Lushington [in 


_Bryan v. White (2y): ‘Attest’ means the 


persons shall' be present and see what passes, 
and shall, when required, bear witness to 
the facts.” And they followed the decision 
of the House of Lords in Burdett v, Spilsbury’ 
(3) to the same effect. 


The ‘case ‘of Padarath Halwai v. Ram 
‘Narain Upadhia (4) is in its material tacts 


(1) ) 16 Ind. Cas. a, 9 I. A. 218; 35 M. 607; 23-M~ 
L. J. 321; 16 0. W. N. 1 09; 12 M. L. T. 338; (1912) M , 
W.N, 935; WA L. d. 259; l4 Bom. L. R. 1034; 16C 
L. J. 596 (P. C.). 

2 (1850) 2 Rob. Ece. 315at p. 317; 14 Jur. 919; 163 

E (isi) 10 Cl. & F. 340; 7 Scott. `y. R.-66; 6 Man, 
& Gr. 386; 8 E. R. 772; 59 R. R. 105. 

1 (4) ) 30 Ind. Cas. 366; 42 I. A. 163; 37 A. 474; 19 0. W- 

r En 23 O, L. J. 165; 17 Bom. L. R. 617; 13 A. Lied ` 
9; 29 M. L.J: 159; 18 M. L. T. 25; 2 L. W. 639; (1915) . 

3. W, N. 709 (P, 0). 

ps 
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| totally different from this one, .and has, 
therefore, no bearing on the question here to 
be decided. But another case of Ganga 
Pershad Singh v. Ishri Pershad Singh (5) 
isin almost all particulars identical with 
this present one, and in that instance the 
mortgage-deed was declared to be void 
as not being duly executed and attested. 

These cases sufficiently confute the argu- 
ment founded upon the words of s. 70 of the 
Indian Evidence Act, 1872, that— 

“The admission of a party to an attested 
document of its execution by himself shall 
be sufficient proof of its execution as against 
him, though it be a. document required by 
law to be attested.” 

Those words apply only to a document 
duly attested. The mortgage-deed here in 
question was not; ina ‘legal sense, attested ; 
‘for it was merely signed by persons who 
professed to be witnesses to its execution, 

_although in truth and in fact they were 
not so. . 

Their Lordships are, tlierefore, of opinion 
that, as against the appellant Musammat 
Hira Bibi, the mortgage decrees of both the 
Courts below should be set aside with costs 
‘and the suit dismissed as against her. 
regard to the. other appellants the decrees 
should stand. 

The costs of Musammat Hira -Bibi should 
be paid by the contesting respondents, but 
‘the other, aad unsuccessful appellants 
“should pay the costs of such of the respond- 
ents who appeared. Their Lordships will 
humbly advise His Majesty accordingly, 

Appeal allowed. 


Z. K. 
Solicitors for the Appellants :—Messrs. 
W. W. Box & Co. 


Solicitors for the Respsndents : —Mes3srs. 


Watkins & Hunter. 

(5) 45 Ind. Cas. 1; 45 I. A. 94; 45 0, 748; 20 Bom, L. 
R. 537; 22 C. W. N. 697; 
349; 23 M. Li T. 338; 8 Lo W. 176; 27 G. L.. J. 548; 
(1918) M. W. N. 332; 16 A. L. J. 409 (P. C). 


LAHORE HIGH COURT. 
- Seconp Crvit APPEAL No. 522 oF 1923, 
January 15, 1924. 
Present:—Mr. Justice Campbell. 
- Tus Firm PALA MAL-NARAIN MAL, 
< THROUGH MUNSHI RAM-—PLAINTIFE— 
APPELLANT 
Versus 
“KAUJI A SINGH-——DBEFENDANT— 
RESPONDENT. 


Diri Procedure Code (Act V of 1908), O. I, rr. 9, 10 


BIRM PALA MAL-NARAIN MAL V. FAUJA SINGH, 


With ` 


BAM. L. J. 545; 4 P. L. W. ` 


the suit. 
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—Suit against several defendants—Deceased person 


“impleaded as defendant—Procediie:: ` 


Where during the pendency of a suit against several 
defendants it is 3 discovered that one of the. defendants 
had died before the institution of the suit, the proper 
procedure is for the Court to strike out the name of 


-such defendant and to allow the suié to proceed 


against the other defendants. 

Second appeal from a dacrea of the 
Additional Judge, Lahore, dated the êth 
February 1923. 

Lala Daulat Ram, for the Appellant. 

Mr. Dina Nath Mehra, ‘for the Respond- 


ent, . 

JUDGMENT. —The plaintiff sued on a. 
bond purporting to be executed by two 
brothers, Fauja Singh and Masa Singh. The 
two defendants entered in the plaint were- 
Fauja Singh and Mit Singh who were de- 
scribed as brothers. When Fauja Singh 
appeared in Court he pleaded on the 28th 
June 1921, that he had no brother named 
Mit Singh, but that he had had a brother 
named Masa Singh who had died a year 
previously.. i 

On this the Trial Court adjourned the 
suit till 29th July 1921 for arguments as to 
whether it could proceed.: On that date 
the plaintiff put in an. application asking 
that thename of Mit Singh be struck off 


‘the plaint as he had. nothing io do with 


the case. 

On the 9th August 1921 the Trial Court 
recorded an order “dismissing the suit on 
the ground that it had been brought 
against two defendants, one of whom was 
dead. This order was affimed on appeal 
by the Additional Judge of Lahore. 


What appears to have. influenced the 
Courts below was a quotation on page 74 
of Woodrofie and Amir Alis O. P. 0. ` 


. from an American case where it was held 


that a judgment againsta principal debt- 
or and a surety was void against the 
former for the reason that the surety had 
been dead at the time of the institution, of 
This is not the situation here, 
for there has been no judgment or decree. 
The Courts below realised that the case 
could not be treated as one against a 
sole defendant, who was dead at the time 
of the institution of the suit, but they 
overlooked O. I, r.9; which expressly enacts 
that no suit shall be defeated by reason 
of tbe misjoinder of parties. The 
Trial Court ought to have acted under 
ry. 10 of O.I and should have struck out 
the name of Mit Singh and allowed the 
suit to proceed against Fauja Singh, 
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I accept the appeal and order that this 
be done. Whether Fauja Singh is liable 
in any way will be for the Trial Court 
to determine now. The ,suit is remanded 
for `re decision under’ O. XLI, r. 23. 
Stamps on appeals will be refunded and 
costs will be costs in the cause. 

Z, K. Appeal accepted: 

Suit remanded. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SeconD CIVIL ArrEAaL No, 30 or 1924. 
May 14, 1924. 
Present:—Mr. Pullan, A. J. C. 

BHAGAN—-DEFENDANT— 
APPELLANT 


VETSUS 
Rai Saheb Babu SUKHDEO SINGH 
— PLAINTIFF —~ RESPONDENT. 

Custom—Tenant in agricultural village, whether 
entitled to site of house—Auction-purchaser, rights of 
—Trespasser, whether can object | 

A plea that a tenant ofa house in an agricultural 
village in the United Provinces has no right to sell 
more than the materials of his house and that an 
auction-purchaser of his rights can acquire no right of 
tenancy, but only a right to the materials, is open to 
the landlord of the village but is not available to a tres- 
passer, who cannot go behind the sale certificate by 
virtue of which the auction-purchaser enjoys posscs- 
sion of the house and the site, y 

Raja Mohammad Mehdi Ali Khan v. Gopal Das, 10 
0, C. 4, Sri Girdharji Maharaj v. Chote Lal, 20 A. 248; 
A. W. N. (1898) 27;, 9 Ind, Dec. (x. s.) 520 and Abdul 
Haq v. Datti Lal, 26 Ind. Cas. 446; 13 A. L. J. 168; 37 
A. 144, distinguished. . 

Second appeal from a decree of the Sub- 
ordinate Judge, Partabgarh, dated the 13th 
December 1923, in Appeal No. 35 of 1923, 
preferred against that of the Munsif, 
Partabgarh, dated the 27th February 1923, 
in Original Suit No, 311 of 1922. - 

Mr. Wasi Hasan, for the Appellant. 

Mr. H. D. Chandra, for the Respondent. 


JUDGMENT.—The appellant in this 


case erected a building on a certain site 
within the boundaries ofa house purchased 
at an. auction-sale by: the respondent. The 
respondent sued for the demolition of the 
building and has succeeded in two Courts. 
The appellant comes before this Court in 
second appeal on the ground that the -re- 
spondent acquired no title by the auction- 
sale except a right to remove the materials 
on the site, In support of this plea, the 
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appellant refers to rulings both of this 
Court and of the Allahabad High Court to 
the effect, that a tenant of a house in an 
agricultural village in the United Provinces 
has no right to sell more than the materials 
of his house, and that an auctiun-puichaser 
can acquire no right of tenancy, but only a 
right to the materials. No doubt a plea of 
this nature can be raised by the landlord 
of the village, though I know of no case in 
which the Record of Rights relating to the 
specific village has not been produced in 
evidence. The present appellant is not in 
the position of the landlord, and he has no 
title whatever in this plot. Iam unable to 
see. how a trespasser such as the-appellant 
can go behind the sale certificate in virtue 
of which the respondent has enjoyed posses- 


sion over the plot since the. year 1916. 


Until the contrary case has been set up by 
some person holding a title in the land, it 
must be assumed that possession over the 
plot was conveyed to the auction-purchaser 
as stated in the sale-certificate. It is not 
open to the present appellant to invoke the 
Customary Law of the United Provinces with- 
oat even the support of the Record of Rights 


‘of this particular village, to show that the 


sale-certificate is inco:rect and that the 
auction-purchaser obtained no title of any 
kind over the plot. Iagree with the lower 
Court in holding that the rulings cited, 
namely, Raja Mohammad Mehdi Ali Khan 
v. Gopal Das (1) and Sri Girdharji Maha- 
rajv. Chote Lal (2) have no application to 
the present suit. The same is the case with 
the ruling reported as Abdul Haq v. Datti 


Lal (3). I dismiss the appeal with costs. 
ZK. Appeal dismissed. 
(1) 100. C. 4 


(2) 20 A. 218; A. W. N. (1898) 27; 9 Ind. Dee. (x. 8.) 
0. 
(3) 26 Ind. Cas. 446; 13 A. L. J. 168; 37 A. 144. 


LAHORE HIGH COURT. 
Sreconv Civic APPEAL No. 7&8 oF 1921, 
January 18, 1924. ` i 
Present:—Mr. Justice LeRossignol and 
Mr Justice Harrison. 
NIRBHE RAM-NAGAR MAL— 
PLAINTIFR—APPELLANT 


_ versus 
MURARI LAL-BHAGIRAT MAL— 
DEFENDANT—RESPONDENT, 
Appeal, second—Finding of fact—Appellate Court 


ee we 
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merely indorsing finding of Trial Court—Finding, 
whether binding in second appeal. . 

A finding of fact arrived at bya Trial Court was 
upheld by the Appellate Court in the following words, 
“After hearing both Counsel I am not able to say that 
the decision is clearly wrong. lt is certainly not 
perverse. Cogent grounds for upsetting it are not 
forthcoming. It must, therefore, prevail”. On second 
appeal; . ʻi : 

Held, that there was no independent finding on the 
evidence by the Appellate Conrt which could be trzat- 
edas a finding: of fact binding upon the Court in 
second appeal, and that, therefore, the Court in second 
appeal was entitled to come to a finding of its own 
upon the evidence. 

Second appeal from the decree of the 
District Judge, Delhi, dated the 9th Decem- 
ber 1920, : 

Lala Sardha Ram, for the Appellant. 

Mr. Shamair Chand, for the Respondent. 

JUDGMENT.—The plaintif firm 
Nirbhe Ram-Nagar Mal sued the defendant 
firm for recovery of Rs. 1,901-1-6 damages 
due for breach of contract, the allegations. 
being that on the 27th October 1918 the 
parties made -an agreement in accordance 
with which the defendant was to take de- 
livery of 5 bales of eloth on the following 
day, the 28th October and to pay the price 
thereof at Rs. 23-4-0 a piece at the time of 
the delivery, that the defendant refused the 
goods which were subsequently sold at a 
heavy loss. 

Both the Trial Court and District Judge 
have concurred in finding that the defend- 
ant actually sent the money to the plaintiff 
firm by the hand of his munim and 
that delivery was refused. On this finding 
the suit has been dismissed. 

The following passage occurs in the 
judgment of the learned District Tudge.— 

“But the lower Court’s decision on the 
matter of fact that defendants did-tender 
money and were refused delivery is based 
upon evidence and consideration of the 
prevailing circumstances of the time, and 
after hearing both Counsel Iam not able 
-to say that the decision is clearly wrong. 
It is certainly not perverse. Cogent grounds 
for upsetting it are not forthcoming. It 
must, therefore, prevail.” 

This is not an independent finding on 
the evidence such as can be treated as a 
finding of fact closing the door to a second 
appeal. All the District Judge has found 
is that he is not prepared to interfere with 
the finding of the Trial Court, and this is 
not sufficient. ` 

Counsel has taken us through the record 
and we find ourselves unable to accept the 
evidence regarding the tendering of money, 
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as the statements of witnesses are vagué 
and unconvincing. We find, that the de- 
fendant, on whom the onus lay, has wholly 


failed to establish that he did tender the. 


money and that delivery was refused. 

We, therefore, accept the appeal and re- 
verse the decision on this preliminary point 
and remand the case under O XLI, r. 23 for 
decision of the remaining points contained 
in the Issnes Nos, 1, 3 and 4. 

Stamp on appeal will be refunded and 
costs will follow the result. 

ZK, Appeal accepted, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Szoonp CIVIL APPSAL No. 175-B oF 1922. 
December 20, 1923. 
Present:—Mr. Kinkhede, A. J. C. 
YESHWANT AND ANOTHER— 

3 PLaIN11FFS--APPELLANTS 
VETSUS 

DAULAT AND aNoTHER—DEFENDANTS 
— RESPONDENTS. salt 
Adverse possession—Question of law or fact— Hindu 
Law—Widow of deceased | son—Possession-~Pre- 
sumption—Self-acquisition-—-Evidence in Indian 
Courts, rule applicable to—Evidence Act (Iof 1872), 

s. 18-—Judgment not inter partes, admissibility of. 
The question whether possession is" adverse or 


permissive may often be one of legal inference from ` 


documents. [p. 635, col.J.] f 
Satgur Prasad v. Raj. Kishore Lal, 55 Ind. Cas. 486; 


42 A. 152; 22 Bom. L. R.451: 2U. P. L.R (P.C) 55;. 


(1920) M. W. N. 3; 24 0. W. N. 394; 38 M. L. J. 259; 18 
A.L. J 235; 11 L.W. 384;46 I A. 197; 27 M. LoT. 
230 (P. C>) and Jagdamba Kumari v. Wazir Narain 
Singh. 17 Ind. Cas. 1041; 28 C. W. N. 98; (1923) A. L 


R. (P. C.) 59; 44 M. L J 503; 370. L. J. 287; 32 M. L. - 


T, 157: £P. L. T. 319; 25 Bom. Iu. R. 676; 2 Pat. 319; 
18 L. W. 555; 11923) M. W. N. 460; 50 I. A. 1(P.0.), 
followed. ` | 

It would be quite in keeping with the sentiments 
of a Hindu father-in-law to assign some portion of 
the joint family property to a widowed daughter- 
in-law in lisu of her right to maintenance so that 
she may enjoy its usufruct during her lifetime. In 
such a case no question of adverse pogg3ssion can 
possibly arise. [p. 665, col. 2; p. 666, col. 1.] ws 

There is no presumption that every property which 
a Hindu widow is found to be possessed of, is 
necessarily property. in which her husband was 
interested. [p. 6 ‘7, col. 1.) 

Diwan Ran Bijai Bahadur Singh v. Indarpal 
Singh, 26 C. 871; 261 A. 226; 4 C. W. N. 1; 2 Bom. L. 
R. 1; 7 Sar. P. C. J. 578; 13 Ind. Dec. (x. s.) 1158 (P. C.), 
followed. ` 

A Hiadu widow is entitled to make new purchase 
out of her savings and even to keep them separate 
from the parent estate held by her, [ibid.] 


e 


AH 

664 

A finding of fact aoe upon a misreading of 

documents c cannot be upheld in second appeal. [p.-688, 
co 

The ordinary legal and reasonable presumptions of 

facts must not be lost sight of in the trial of Indian 
cases, however untrustworthy much of the evidence 
“submitted to the Courts may commonly be. Evi- 
‘dence should not be rejected wholesale simply 
‘because some of it is unreliable, if the story told by 
the witnesses is inthe main true. fp. 670, col. 1.] 
` Ramamani Ammal v. Kulanthat Natchiar, aa a 
I. A..346 at p. 354; 17 W.R. 1; 2 Suth. P. C. J. 
l Sar. P. ©. J. 736; 20.E. R. 816, followed. 
‘, A judgment though not inter partes may be admis- 
sible as evidence of title or under s, 13 of thg Evidence 
- Act. [p. 670, col. 2.] 

-Case-law referred to. 

Appeal against the decision of the Addi- 
tional District Judge, Akola; in Civil Appeal 
No. 239 of 1921,- dated the 29th November 
1921. 

Messrs. M. Gupta, P. B. Gole and V. N. 
Bapat,for the Appellants. 


“Mr. G. G. Hatvalne, for the Respondents. 


‘SUDGMENT.—This | second appeal 
arises, out of ‘a suit brought by appellant 
No. land his assignee appellant No. 2 for 


of Mouza Dapura, taluq Murtizapur, on-the 
ground that it belonged to plaintiff, No. 1's 
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I propose to decide these. questions in this 
appeal and this judgment will govern both 
the appeals. 

Jairam had a brother by name Laxman 
both being sons of Sonaji. Laxman pre- 
deceased Sonaji leaving behind Bhagirathi 
his widow. It is. common ground that 
the father and the sons formed a joint 
family and. that Laxman died in a state 
of jointness. The position of Bhagirathi, 
was, therefore, that of a female member, 
entitled to maintenance out of the joint 


‘family property in which her husband was 
‘interested as an undivided co-parcener. The 


obligation t6 maintain the daughter-in-law 
which was a sort of moral obligation on 
Sonajis became a legal obligation on Jairam 


‘after ‘Sonaji’s death. Sonaji when he died’ 


had property. in the Murtizapur talug as 
also in Daryapur talug. I have not before 


“me any record showing the yearin which 
‘the ‘death of Sonaji took place; 


and the ` 


fields were mutated in the name of his 


“son - Jairam. It is an admitted fact that - 
recovery of possession of field Survey No. 23 | 


-adoptive father Jairam,” but was in the © 


‘enjoyment of plaintiff's paternal uncle's 
. widow Bhagirathi with the consent of his 


during the lifetime of Sonaji, or even of 
Jairam, none of the fields which were owned 
by Sonaji or Jairam, had been entered in 
the name of Bhagirathi. It was only aftér 


-the death. of Jairam towards: the end of 


. mother Gopika and that Bhagirathi a ‘ 


: Bo right to alienate the same. Plaintiff N 

. alleġed that: he was adopted by Toe : 

: widow | Gopika 

-of possession: plaintiffs had claimed Rs. 465 
‘on account of mesné profits for three years. 


1893 that Bhagirathi claimed mutation of 
names in her own favour. 
(1) exclusively, in respect of the fields i in 


-Murtizapur talug, and 


In addition to the relief - 


, This’ suit was instituted on 5th July 1919 ° 


. in the Court of the Munsif ‘No. LI, Akola. 
. A- similar suit was instituted by the same 
- plaintiffs against anotherdefendant, Sarubai 
“in the same Court for recovery of possession 
‘of, fields Survey No. 2/1 of Mouza Dapura 
“and Survey No. 4 of Mouza Gunjwada, taluq 
: Murtizapur, on the basis of the same title 
which plaintiff No. .1 claimed as an adopt- 
_ed son of Jairam. There’ also mesne pro- 
1 fits were claimed in respect of three years. 


- That suit is No. 124 of 1919 and:has- come‘ 


, up. before this: Court in “Second Appeal 
: No. 174-B of 1922. 

< The question common to “both. the suits 

| and appeals is whether Bhagirathi’s pos- 

“session over the said fields was adverse to 

` Jairam and his successors-in-interest. 

“Second Appeal No. 175-B of 1922; however, 

"there is an additional question to be con- 

“gidered as. regards the present appellant 


‘in Daryapur taluq, (Ex. P-6 in Suit No 


(2) to the eatent of half, in respect of the 


fields in-Daryapur-taluq (vide. Ex. P-4 in 


both the suits).. 

The name of Bhagirathi was ordered to 
be mutated in respect of fields in Murtiza- 
pur taluq, but not in respect of the o 

Y 
of 1919 and Ex. P-5in Suit No. 124 of 1919). 

‘The proceedings for the mutation of 

names and statements made therein (Eys. 


` p.4, P-5 and P-6 in both the suits) show that 


Bhagirathi had sét up aright based on hèr 


: supposed claim as the widow of -her deceas- 


‘ed husband. She has admitted that Jairam's ` 
wives, and herself alone were the ‘heirs and 


‘that they had been ‘living-jointly up till 
“then. She has, no doubt, added the follow- 
g ing: Sir 


ay am in possession of thé land.in this 


` talug (Murtizapur) and Jairam was in pos- 


In ” 


session of theland'in Daryapur taluq. My 


| husband died before mutation in Jairam’s 


name was effected." "It was because Jairam 


' wasin possession of the fields in -Daryapar 


No, Us status as an Aner son of Jairam, : talug andt- had: asked for it that -the field, 
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were entered in the name of Gopika wife of 
the’ deceased. Because I am the wife 
of the senior son Ihave got more rights. 
The fields are ancestral. My rights are 
superior to those of Jairam’s wife. A par- 
tition, besides, has been effected, I, there- 
fore, pray that these fields-be entered in 
my name.” $ 
This statement of Bhagirathi has been 
differently interpreted by the Courts below, 
while the Munsif held that it showed that 
the possession of Bhagirathi (so far as fields 
Survey Nos. 23 and 2/1, which were admit- 
tedly ‘Sonaji's property, were concerned) 
commenced in Jairam’s lifetime, but that 
it was not adverse, the Additional District 
Judge held-that it commenced in Sonaji’s 
time and was adverse. So faras the fact 
of the possession, and of its commencement 
during Sonaji’s lifetime, is concerned, it 
is admitted that the finding of.the lower 
Appellate Court is not open to challenge in 
second appeal. Butit is contended that so 
far as the conclusion drawn therefrom as 
to its character is concerned it is open to 
this Court to see how far the reversing 
finding is based on proper and legal infer- 
ences, It has been held by their Lordships 
‘of the Privy “Council that the question 
‘whéther possession is adverse or permissive 
may often be one of legal ‘inference, from 
‘documents. See Satgur Prasad v. Raj 
Kishore Lal (1) see also the latest Privy 
‘Council case reported as Jagdamba Kumari 
v. Wazir Narain Singh (2). 
Let me now proceed to consider how far 
“the. documentary or other evidence on 
record gives rise to them in the light of 
‘the ordinary incidents’ of a -joint Hindu 
‘family and the notions of a Hindu father- 
‘in-law or brother-in-law and the just ex- 
-pectations of the widow of a predeceased 
‘co-parcener, Before doing so l should like 
‘to set out the finding arrived at by the 
‘lower Appellate Court in. extenso here:— | 
+ “I have carefully considered her (Bhagi- 
‘rathi's) statements contained in Exs.P-4 and 
P-5. These show that she claimed to pos- 
-sess {he Murtizapur property in her right 
‘as a widow of her husband Laxman, who, 
-the evidence in the case shows predeceased 
* (1) 55 Ind. Cas. 486; 42 A. 152; 22 Bom. L. R. 451; 2 
"U.P. L. R. (P. C) 55; (1920) M. W. N. 3; 24 C. W.N. 
- 394; 38 M. L J. 259; 18 A. L. J. 235; 11 L. W. 334; 
46 I. A-197; 27 M. L. T. 200 (P. CO). 
_ (2) 77 Ind. Cas. 1041: 23 C. W. N. 93; (1923) A.L R. 

(P.O) 59:44 M. L. J. 508; 37 O. L. J. 287; 32 M. L. T. 
157; 4 P. L. T. 319; 25 Bom. L.R. 676; 2 Pat. 319; 18 
La, W. 555; 1923) M; W: N. 460; 501. A. 1 (P.O). 
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his father. 
joint it appears Laxman managed the pro- 
perty situate in Murtizapur talug and 
Jairam his brother looked after the property 
situate in the Daryapur talug. After the 
death of Laxman, Sonaji the father took 
interest in his widowed daughter-in-law 
and put her in possession “of her husband's 
property” thus the fields at Dapura came 


to be recorded inthe name of Jairam at . 


the instance of Sonaji, but the property was 
in exclusive possession of Bhagirathi. 
Bhagirathi entered into possession of the 
property as her husband’s heir at the 


instance of her father-in-law after the death ' 


of her husband Laxman, and this would 
show that her adverse possession began 
since the death of her husband,” 

The appellants’ Counsel says he does not 
and cannot quarrel with the finding as it may 
stand with the exception of the expressions 
underlined by me. The expression “of her 
husband's property” is certainly a mistake be- 
cause, it is an admitted fact that the property 
was joint and there is no allegation that 
Laxman had any separate property of his 
own. What the Judge apparently meant 
was property under the management of her 
husband. Similarly the words “at the in- 
stance of Sonaji” are apparently a mistake 
for “at the death of Sonaji” because itis not 
the case of either party that there was any 
recording of names in favour of Jairam, 
during Sonaji's lifetime. The expressions 
“exclusive” and “adverse” which have been 
used to show the quality of Bhagirathi's 
possession are objected to as being mis- 
applied to the facts found. 1 have, there- 
fore, to examine kow far this objection is 
sound. . 

From the statement of Bhagirathi which 
I have set forth akove, it is clear that she 
had been in possession and enjoyment of 
the lands at Murtizapur from the time of 
her husband's death, and that Sonaji must 
have made such arrangement to enable her 
to get a provision for her maintenance, 
without the necessity of making a demand 
for it every now and theneither on him- 
self, or after his death, on his younger son 
Jairam. Such an arrangement is not un- 
usual nor is the -head of a Hindu joint 
family unaccustomed to make one, It 
would be quite in keeping with the senti- 
ments of a Hindu father-in-law to assign 


.Some portion of the joint family property 


to his daughter-in-law in lieu of her right 


‘to maintenance so that she may, enjoy its 


Although the property was `’ 
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usufruct during her lifetime. The whale 
tenor of Bhagirathi’s statement will also 
show that she was anxious to be left un- 
molested so far as the fields in Murtizapur 
were concerned, and the use of the “partition 
besides has been effected” clearly points to 
the existence of an understanding under 
which she claimed that this arrangement 
for maintenance should be adhered to, as 
` jf it was a partition already made. It is 
not, therefore, correct to say that the arrange- 
ment was come to between the widows of 
Jairam and Bhagirathi as erroneously 
. alleged by the plaintiff. 

For all intents and purposes the staie of 
things deposed to by Bhagirathi in the 
mutation proceedings, can bear one con- 
struction and it speaks of what one may 
call in legal language a maintenance grant 
by the father-in-law for the satisfaction of 
his senior son’s widow's right to mainten- 
ance by assigning to her the enjoyment for 
her lifetime of a portion of the estate 
which was undivided and was intended to 
remain undivided. Their Lordships of the 
Privy Council have in a case which went 
up from the Central Provinces construed 
such arrangements as being in consonance 
with the “well-known practice of members 
of an undivided family of recording pro- 
ptietary rights in villagesin the shares to 
which each member of the family is en- 
titled, if he separated, and that at the death 
of each member continuing to enter his 
share in the name of that member's Heirs 
although, they still continued in shamlat,” 
see Rewa Prasad Sukal v. Deodat Ram 
Sukal (8). 

Even if, the property or any portion 
thereof had been entered in the name of 
Lixman, and, on his death, during the life- 
time.of Sonaji, the name of Bhagirathi 
had been mutated in respect of that pro- 
perty during Sonaji’s as also Jairam’s life- 
time, and the property had also been en- 
joyed exclusively by Bhagirathi, and this 
had also been followed by an award. of 
proprietary rights under s.87 of the C. P. 
Land Revenue Act, (had the-property been 
situate in Central Provinces) it would not 
have made Bhagirathi the exclusive owner 
of that property, but, on, the contrary, it 


would have only proved that it was a main- 


tenance grant to Bhagirathi of a portion 
of the joint family property, for her life- 
time. Even the conferral of proprietary 


(3) 27 O. 515; 27 L A. 39; 2 Bom. L. R. 558; 7 Sar, P. 
O, J, 653; 14 Ind. Dee. (x. s.) 338 (P. O). 
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rights on the widow by Settlement Officer 
could not have, the effect of breaking up 
the pre-existing co-parcenaly right, and 
converting Bhagirathi’s possession on her 
own account, us if it was her separate 
property; still less could it have made the 
property Bhagirathi's absolute stridhan, so 
as.to let in her personal heirs, in deroga- 
tion of the pre-existing co parcenary rights 
of Jairam and his heirs: compare Ram- 
pershad Tiwari v. Anandila! (4). If this 
was the state of the law in respect of the 
Central Provinces property much more so 
would it be in Berar where there was 
neither a systemof making awards of pro- 
prietary rights nor of preparing any regular 
Records of Rights until recently. In Kisan 
v.. Hiralal (5), Batten, A. J. O. had com- 
mented upon this state of thingsand held 
that in Berar there is no presumption that 
a khatedar ofa field must also necessarily 
be the owner of the occupancy right, or 
vice versa, 

From the. mere circumstance, therefore, 
that after Jairam's death the lands in 
Murtizapur talug were claimed by Musammat 
Bhagirathi to be mutated in her own name, 
in ‘assertion of what she herself as the 
widow of the deceased Jairam’s senior 
brother, styled as a right “superior” to 
that of Jairam’s widows to the mutation, 
and thatthe Officiating Tabsildar (a Muham- 
madan gentleman who seemed to be un- 
acquainted with the ordinary incidents of 
a joint Hindu family) acted erroneously by 
holding that “amongst them (apparently 
meaning Hindus) the brother's wife Bha- 
girathi appeared to be the better claimant”, 
and ordered the name of Bhagirathi to “be 
recorded in the khata, Iam not prepared to 
hold that the inference drawn by the lower 
Appellate Court that Bhagirathi had assert- 
ed a hostile title to the Murtizapur property 
during Jairam’s lifetime and that her pos- 
session was, therefore, adverse to Jairam is 
correct and follows logically from the facts 
found by that Court. There is nothing to 
show that Jairam was made aware of such 
hostile assertion at any time during his life- - 
time. Thereis not a single word in the 
statement which would involve even the 
faintest idea of a denial on Bhagirathi’s 
part of Jairam’s right to the family property 
to his knowledge. It is stated by the Ad- 
ditional District Judge that in March 1892 
Bhagirathi sold field No. 26 Paiki area 28 


(4) 13 C. P. L. R. 81. 
(5) 15 Ind. Oas. 899; 8 N, L. R, 76, 
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acres 16 gunthas of Mouza Takvada to one 
Chunniram Marwadi and that Jairam kept 
quiet. There is absolutely nothing in the 


proceedings Exs. D-L and D-2 relating to- 


this sale, to show tbat Jairam had any in- 
terest in the field or was aware of the pro- 
ceedings. If we look to Ex. P-5 (in Civil 
Suit’No. 204 of 1919) it will be clear that 
this field of Mouza Takvada was not in- 
cluded in the property that came to Jairam, 
on Sonaji’s death, nor was it the field in 
respect of which Bhagirathi claimed muta- 
tion of names-in opposition to Jairam’s 
widows. The field as we find from Bha- 
girathi’s own statement dated 3lst March 
1842 (Ex. D-1) was her own separate pro- 
perty and no one had any share in the said 
field. This circumstance appears to have 
escaped the attention of the learned Ad- 
ditional District Judge. Moreover, there is 
no presumption that every pioperty which 
a Hindu widow is found to be possessed of, 
is necessarily the property in which her 
husband was interested: see Diwan Ran 
Bijai Bahadur Singh v. Indarpal Singh (6). 
Iam not, therefore, prepared to accept the 
conclusion drawn by the Additional Dis- 
trict Judge from this alienation by Bhagir- 
athiof herown field No, 26-during Jai:am's 
lifetime, and to hold with him that it was 
an inroad on Jairam’s title or an assertion 
of hostile title which would set time run- 
ning against Jairam. All other alienations 
are subsequent to the death of Jairam and 
cannot be of any use, however, best their 
evidentiary value for proving an assertion 
of a hostile title by Bhagirathi, may be, 
because it would only prove adverse pos- 
session against limited owners Gopika and 
her co-widow, and not against a male owner. 
It is next said she purchased field Survey 
No. 4 in 1832 (Ex. D-3) during Jairam’s 
lifetime. That purchase being made by her 
was held to be at her absolute disposal, and 
the claim in regard thereto has been dis- 
missed. No appeal having been preferred 
against the dismissal the question is no 
longer open for adjudication. I fail to see 
how the purchase of new property could be 
said to be a denial of Jairam’s rights to 
the other property. A Hindu widow is 
entitled to make new purchases out of her 
savings and even to keep them separate 
from that parent estate held by her. The 
alienations covered by the gift Ex. D-6 
and the mortgages dated 10th February 

(6) 26 C. 871; 26 I. A. 226; 4 O. W,N. 1; 2 Bom. L. 
R. 1; 7 Sar, P, O. J. 578; 13 Ind. Dee. (N. s.) 1158 (P. O). 
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1900 and 28th February `1905 (Exs. D-6A 
and D-6 B) were the subject of a decision in 
Suit No. 160 of 1916 and it was held there 
that Bhagirathi was not competent to make 
them. The alienation evidenced Fy the 
sale-deed, dat.d 6th August 1896, Ex. D-5 
has been relied upon by the lower Appel- 
late Court as another instance indicative of 
a hostile assertion of title by Bhagirathi. 
Suffice it to say that it would at the mest 
show such assertion only as against the 
widows of Jairam and not against, Jairam 
who was alréady déad. Nor would it be 
any evidence against the present plaintiff 
No. 1 as laid down in Sitaram Sheokaran 
v. Rajaram Latujee (7), if plaintiff No.1 is 
held to be a duly adopted gon. 


Then it is said that Jairam paid assess- 
ment of the lands held by Bhagirathi in 
the Murtizapur talug only once in 1891-92 
(Ex. D-9). From this it is argued that 
Jairam regarded Bhagirathi as owner of the 
property and also liable to pay the assess- 
ment, That circumstance instead of going 
aginst him rather proves, in my opinion, 
that he kept up -his right alive thereby. 
Moreover payments which Bhagirathi must 
presumably have been making during the 
rest of the years must have been made in 
his name. Noinference adverse to Jairam 
ald, ‘therefore, be based on this fact 
also. 

It is next said that Jairam's visits. to 
Dapuia. property indicate nothing. They 
do show that he was anxious to look after 
not only the health and comforts of hig 
senior brothers widow but also, the pro- 
perty in her chargé From the deposition 
of plaintiff's mother Gopika (P. W. No. 7) 
if properly scrutinized, no inference ig 
deducible that Bhagirathi during Jairam’s 
lifetime ever asserted any rights in de- 
rogation of those of Jairam, as the Addi- 
tional District Judge erroneously thinks 
it is. It is said the evidence of witnesses 
Nos. D. W. 8, D. W. 9, D. W. 10, D. W.1L 
and D. W. 12 proves Bhagirathi’s exclusive - 
possession. . They do ifthe word means 
possession undisturbed by Jairam, but if 
the learned Additional District Judge uses 
that expression as an equivalent of “ad- 
verse” possession I sayit is not so. This 
so-called “ exclusive ” possession unaccom- 
panied by any overt act of denial of Jai- 
ram's title to the property cannot prove 
anything in the nature of “adverse” pos- 


(1) 48 Ind, Oas. 230; 17 N. L. R, 18, 
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session. In.this view of the case it is 


tieédless for: me to ‘consider the other 
questions raised in several of the cases 
cited before me: as to the effect of an entry 


‘into possession im.open denial of the 


rights of a male reversionary heir, by a 


‘person who had noright to present posses- 


sion. 
“My conclusion, therefore, is that, on a 
proper consideration of the evidencd and 


‘the findings arrived at by the Courts below 


the inferénce’ that Bhagirathi’s possession 


“was adverse and commenced to be adverse 


during Jairam’s lifetime cannot stand. I, 
therefore, set it aside and hold that her 


‘possession has been proved tobe only by 


way of an arrangement for her separate 
maintenance. This disposes of the common 


question involved, in both the cases and 
‘as the resultof. thisdecision, the claim in 


Suit No 124 of 1919 so far as it relates 


_to field Survey No. 2/1 must be decreed 


with costs against the defendant in that 
case.. I, therefore, allow. Second Appeal 
No..174-B of 1922 and set aside the decree 
passed by the Additional District Judge 
in appeal and restore. that passed by the 
Munsif No. II in Civil Suit No. 124 of 1919. 
The appellants will get costs of the anpeal 
and of the Courls ‘below from the respon- 


_.dent who will bear her own. 


Now I take up the question of plaintiff 


` No. Is adoption involved in Second Appeal 
. No. 175-B of 1922 arising out of Suit No. 204 © 


of 1919. The parties have laboured this 
point .of factum and» validity of the adop- 


tion of plaintaf No. l'to avery great extent 


before me, The plaintiff No. Ia assertion 
in‘ the plaint'was that Musammat Gopika 
widow of Jairam adopted him with due 


rites and -ceremonieson 2lst April 1915, - 


and that he thereby became the full owner 


_-of the property of Jairam. . The defendant's 
_only-reply was a denial, both as to the * 
. factum and. validity 


of the adoption. 
This gave rise to Issue No. 1 which runs 


: thus :— . 


(1) Whether plaintiff No. 1 is-the adopted 


‘son of Jairam? ~” 4 


“The finding on this issue is to be found 
in para: 5 of the Munsif’s judgment. He 
held.on the evidence of witnesses Nos. 2, 3 


‘and 4 whom he believed that plaintiff No. 1 ` 
_ was taken in adoption by Gopika. In giving 
| this finding. that Judge was fully alive to. 
, the discrepancies as to the date on which, 
and the place. at which, the adoption took ` 
place, and the adoption deed dated 2lst. 
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April 1915 (Ex. P-2) was executed, and in 
spite of the discrepancies, has found in 
favour of the adoption. i 
The lower Appéllate Court has, however, 
finding. The learned Addi-. 
tional District Judge has laid much stress 
upon the discrepancy in the date put down 
in the adoption. deed as the date of the 
adoption. Although the adoption is de- 
scribed in thedeéed to have taken place on 


‘lith April 1915, the plaintiffs contentioh . 


is that it took place on 2lst April 1915. 
The Additional District Judge states that 
the plaintiff No.1 has stated in the plaint 
in the previous Suit No. 351 of 1915 (Ex. 
D-10) filed shortly after the adoption, that 
is on 12th October 1916 (and not 30th 
September 1915) as erroneously thought 
by the Additional District Judge that his 
adoptive mother took him in adoption at . 
Songaon on llth April 1915, and afterwards - 
executed the adoption deed on 21st April 
1915 at Anjangaon. On going through the 


Ex. D-10 carefully I find that it nowhere. 


mentions Songaon as the place where the 
No doubt it states 
that the date of adoption was llth April 
1915 and that the deed of adoption was 


“executed on 21st April 1915. The learned 
' Additional District Judge’s observations 
“to the effect “this statement (evidently in.. 


the plaint lis. D-10)-coming from the: 
plaintiff's mouth 5 months after the adop- 


tion shows that he had stated the true 


facts in the plaint”, is with his finding 
(which he says he bases on a careful. 
reading of that document) to the effect that 
“the adoption did not take place, if at all, 
at Anjangaon before the execution of the 
deed of adoption.” If he believes the 


former statement to be a true statement ., 


of facts, the necessary outcome of it is 
that according to that statement the adop- 
tion did take place as a fact béfore the 
deed. was executed, while the finding 
reproduced in inverted commas that it did 
not take place would be quite inconsistent 
with Ex. D-10. The finding of the Addi- 
tional District Judge based upon his mis- - 
reading of document (Ex. D-10) cannot, 
therefore, stand. He says that the evidence 
of the plaintiff's witnesses Nos. 1 to 5 does 
support the plaintiff's allegations that the 
adoption took place on 21st April 1915, but 
thatit was discrepant, and that the lower 
Court was certainly wrong in’ placing 
reliance on it. “It is not, in my opinion, 


sufficient for the’ lower Appellate Court 
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‘when it reverses the findings of the Trial 
Court to merely differ from it as regards 
appreciation of only the oral evidence, 
‘The lower Appellate Court does not appear 
to have at all taken into consideration the 
overwhelming doctimentary evidence which 
has a great bearing on this question of 
the plaintiff No. 1’s status as the. adopted 
son. The lower Appellate Court ought to 
have considered the evidentiary value of 
the several documents on record. filed by 
the plaintiff as also by the defendants, 
from which apart from the oral evidence, 
and also from ‘the discrepancies as to the 
place and the date of the adoption, the main 
. fact of plaintiff No, l’sstatus as the adopt- 
ed son, is amply borne out. 

I will begin with Ex. P-2 the deed of 
adoption itself dated 2Ist April 1915. It 
‘clearly recites Jairam’s widow Gopika Bai’s 
- admission against her own interest to the 
effect that plaintiff No. 1 was given in 
adoption to her by Shrawan the natural 
father, and‘ that. {he adoption had been 
made, according to the Hindu Shastras 
and the custom of the caste, in the pre- 
sence of.relatives and other gentlemen, and 
that plaintiff No. 1 who was formerly de- 
scribed as Shamrao was named as Yeshwant 
son of Jairam, and that he thus became 
the absolute owner of the property held” 
by her. This document which was duly 
presented and registered the very next day 
‘thus’ clearly supports'the plaintiff No, 13 
title as an adopted*son. Exhibit D-10 is 
a plaint in Suit No. 351 of 1915 in which 
presént plaintiff No.‘1 described himself as 
Yeshwant son of Jairam and asserted his 
rights as an adopted son of Jairam for the 
purpose of setting. aside asummary deci- 
sion disallowing his objection to the attach-. 
ment of certain moveable property by one 
Anandrao Chandrabhan in execution of a 
-Small Cause Court decree against his 
adoptive mother Gopika. Exhibit P-9is a 
registered mortgage dated 15th April 1916 
. executed by plaintiff No. 1 wherein he 
is described as Yeshwant son of Jairam. 
Exhibit P-8 is a certified copy of judgment 
in Civil Suit No. 160 of 1916 wherein, 
plaintiff No. 1 was similarly described as 
the adopted son of Jairam, and succeeded 
on the strength of his title as an adopted 
son and. recovering field No. .26 of Mouza 
Dapura from Shuroo Bai widow of Mithalal 
in spite of the gift of that field by Bhagir- 
athi to one Sampat her brother’s son’sson, 


by a deed of gift dated 8th February 


YESHWANT v. DADLAT, 


-669 
1908 as per Ex. D-6. ` This Sampat had in 
his turn sold that field to the husband 
of the defendant in that .case. - The effect 
of this success of plaintiff No. 1-in that 
suit has.not at all been taken into con- 
sideration by the lower Appellate Court, 
The defendant's own Ex. D-19 which is 
a copy of plaintin the sister case No. 124 
of 1919 and which related to Survey 
Nos. 2/1 and 4 against the.same Sarubai 
who was.the defendant in the former Suit 
No. 160 of 1916, also describes plaintiff No. 1 
as the adopted son of Jairam. It is by 
virtue of the former decision in Suit 
No. 160 of 1916 as between plaintiff No. 1 
and ‘Sarubai that the latier was precluded 
irom ré-agilaling in this suit (No. 124 of 
1919) thé issue regarding plaintiff No. 1's 
status as the adoptedson. The evidentiary 
value of this piece of evidence also, has 
not been taken into consideration by the 
Additional District Judge in arriving at a 
different conclusion from that of the Munsif 
on the point of adoption. - 

On behalf of the respondents my atten- 
tion has been drawn to Exs. D-13, D-14, 
D-15, D-16 and to the deposition of. Gopika 
in: es: P.7 and it isargued that although. 
tlie adoption is alleged to have taken 
place in April 1915 it. “was not mentioned 
in the revenue proceedings, which «were 
going on at the time, and in which Gopika 
was examined. These are Exs. D-13 to D- 16. 
A perusal of these Hzhibits will show that 
Gopika disputed: the gift Bx. D-6 and the 
sale to Mithalal by the donee in- those 
proceedings, which were started after the 
death of Bhagirathi and before the date 
of the adoption. She was, no doubt, ex- 
amined at the stage of appeal on ‘17th 
July 1915, which was after the adoption, 
But .the proceedings were going on in her 
name and it was not possible for her..to 
state anything, nor does it appear. that 
she was then ‘questioned, as regards the 
adoption of plaintiff No. 1. ‘Those proceed- 
ings gave rise to the Civil Suit No. 160 of 


1916 of which Ex. P-8is the judgment, In 


the face of the decision Ex. P-8 -those re- 
venue proceedings can comparatively have 
little or no evidentiary value. 

As regards the, deposition (Ex. P-7) -of 
Gopika Bai in the former Suit No. 160 of 
1916, it is urged that the adoption even 
if held proved must’ be considered to be 


invalid as Gopika in her cross-examination . 


recorded on 2nd ‘October 1916 has clearly 
stated that plaintiff's natural father wag 
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not alive when the said adoption took 
place. In the first place, it must be said 
that the defendants, nowhere, in their 
pia as said thatthe adoption of plaint- 
if No. 1 was invalid an the ground that 
he was an orphan at the date of the 
adoption. Secondly, there is the statement 
of Gopika herself in Ex. 
trary wherein she distinctly said that the 
natural father Shrawau had given plaintiff 
No, 1 in adoption. Even the examination- 
in-chief in the deposition (Ex. P-7) will 
show that shé did assert that plaintiff's 
father only was in existence when he was 
given in adoption. The remark of the 
Judge who recorded that deposition also 
clearly shows that the witness impressed 
him asa silly woman. Icannot, therefore, 
bring myself to take the view contended 

-for by the respondents that adoption did 
not at all take place or that it was invalid. 
It is no doubt true that the oral evidence 
of the witnesses is discrepant as to the 
place and date of. the’adoption as already 
stated above. But one cannot ignore the 
test which their Lordships of the Privy 
Council have laid down in Ramamani 
Ammal v. Kulanthai Natchear (8) for 
weighing the testimony of the Indian 
witnesses. It is pointed out by their Lord- 
ships of the Judicial Committee that the 
ordinary legal and reasonable presump- 
tions of facts must not be lost sight of 
in the trial of Indian cases, however 
untrustworthy much of the evidence .sub- 
mitted to these Courts may commonly be. 


It, therefore, follows that evidence should 


not. be rejected wholesale simply because 
some of it is unreliable, ifthe story told 
by the witnesses is in the main true. It 
is argued that plaintiff No. 1 when ex- 
amined as P. W No. 1 hasnot been able 
to explain the discrepancy as to the date, 
and. place of adoption, satisfactorily, and 
that in view of his admission in the pre- 
vious litigation that his adoption . took 
place on “lth April 1915, avery heavy 
onus lay on him to prove ‘that the adop- 
tion took place on 2lst April 1915. The 
admission is a two-fold one. So far as the 
factum of adoption is concerned it is an 
assertion by plaintiff of his right to pro- 
perty, and that is evidence under the 
Evidence Act. So far as it states the 
‘date of the adoption it is open to plaintiff 
No. 1 to show that that statement is in- 

(8) 14 M. I, A. 346 at p. 354; 17 W. R. 1; 2 Suth. P, 
¢. J, 493; 3 Sar. P. O, J. 736; 20 1, R, 816, h 
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accurate, but it does not in any way lessen 
the value to be attached to the other 
part of the statement wherein he asserts 
his status as an adopted son. ‘This I 
think he has done by the examination of 
his witnesses Nos. 2, 3 and 4 whom the 
Munsif has believed. 

It is contended that the judgment in 
Suit No, 160 of 1916 is inadmissible in evi- 
dence, and reliance is placed on a case of 
the Seeretary of State for India v. Ahmed 
Badsha Sahib (9) in support of that con- 
tention. That case itself endorses the 
view that a ‘judgment though not inter 
partes is admissible as evidence of title. 
There is also authority for the view that 
judgments in the former litigation though 
not inter partes are admissible under s. 13 
of the Indian Evidence Act in Lakshman 
Govind v. Amrit Gopal (10). In any case 
that judgment can serve to shift the onus 
of proof on tothe defendants. Premsukh- ` 
das-Assaram v, Udairam Gungabuz (11) and 
Sakha Ram v. Shri Ram (12) also support 
this view. I, therefore, come to the con- 
clusion that the-finding of the First Court ` 
on the point of the plaintiff No. l's status 
as an adopted son of Jairam has been 
upset by the Additional Disirict Judge 
without proper appreciation of the evi- 
„dence on record, and the conclusions drawn 
upon, a mistaken interpretation of Ex. D 10, 
and do not, therefore, constitute a legal and 
proper finding of fact which would be bind-. 
ing on this Court. 

The result is that the Second Appeal 
No. 175-B of 1922 is allowed cn both the 
points of adverse possession as also of 
adoption, and the plaintiff's claim is decreed 
as regards possession of Survey No 23, 
The plaintiff's claim aS regards mesne 
profits was already dismissed by the First 
Court and that dismissal had become 
final and binding as between both the 
parties, The appellants will get their 
costs of this appeal and of the Courts below 
from the respondents who will bear their | 
apn: 

` Appeal allowed. 

(9; 67 Ind. Cas. 971; 44M. 778; 14 L. W. 128 & 188; 
41M. L d. 223 & 278: eed M. W. N. 576 (F. B.). 

(10) 24 B. 591 at p. 593; 2. Bom. L. R. 3:6; 12 Ind 
Dec. (x s.) 924. 

(11) 44 Ind. Cas. 233; 22 C. W. N. 204; 45 C. 138; 28 


C. L. J. 498 
(12) 10 Ind. Gas. 700; “N. L. R. 23 at p. 23, 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM ORIGINAL DECREE No. 257 - 
oF 1923.” 
May 4, 1925. 
Present:—J ustice Sir Ewart Greaves, KT., 
_ and Mr. Justice’ Mukerji. 
Sri Sri NEWAL KISHORE JEW— 
PLAINTIFF—APPELLANT 
versus 

Tue SECRETARY or STATE ror INDIA 
in COUNCIL~—Derenpant— RESPONDENT. 

- Religious endowment—Money belonging to idol— 

Application for payment of money—Shebait, whether 
can be required to furnish security. 

Where an idol, who is entitled to certain moneys, 
comes into Court and asks for paynient of such 
moneys, he can only receive the moneys through a 
shebart and the payment must be made to the sheoait, 
but this doas not justify the Court in imposing asa 
term of the payment the condition that security should 
be furnished by the shebait. If the property is wasted 
proceedings can be taken to restrain the waste or to 


recoyer the property that has bean wasted in a proper - 


suit. < 
Appeal against a decree of the Subordi- 
nate Judge, Second Court, Hooghly, dated 
the 21st August 1923. f 
Mr. Debendra Nath Mondal and Babu 
Narain Chandra Kar, for the Appellant. 
-Babus -Surendra Nath Guha and. M. 
Nuruddin Ahmed, for the Respondent: 


JUDGMENT. 
Greaves, J.—This is an appeal by the 
- plaintiff in the suit, who is an idol Sri Sri 
Newal Kishore Jew, appearing by his 
shebait Panchu Gopal Seal, against a decision 
of the Subordinate Judge.of the Second 
Court of: Hooghly. On the 27th June 1922 
a certain touzi which was the property of 
the idol was sold for arrears of Government 
revenue. The drrears amounted to asum of 
Rs. 155 and after deduction of this amount 
a sum of Rs.9,344 remained asthe balance of 
the sale-proceeds of the towzi. Panchu Gopal 
claiming to be the shebait of the idol asked 
that this amount sbould be paid over to him 
on behalf of the idol. This was refused on 
the ground that Panchu was not registered 
as a shebait of the idol and that his father 
Dwarika who died in the year 1918 still 
remained on the register, no mutation hav- 
ing been effected. As aresult, this suit was 
commenced for the establishment of the 
shebaitship of Panchu ahd of his consequent 
right to the surplus sale-proceeds on behalf 
of the idol. The learned Judge in the 
Court below has found that Panchu Gopal 
is the only son of Dwarika Nath and is 
shebait of the idol in succession to his father 
but the learned Subordinate Judge imposed, 
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as a condition. for the payment of the money 


to the shebatt on behalf the idol, the giving 
security by the shebazt for the amount of the 


‘surplus sale-proceeds and against this por- 


tion-oť the order of the Subordinate Judge 
the present appeal is directed. The rights 
of shebai!ship and of the ownership of the 
property were declared by a decree of this 
Court, dated the 3Uth July 1894, passed in 
Appeal No. 183 of 1893, whereby this Court 
declared that the touzi was an absolute 
debutter property of the thakur and direct- 
ed that the then shebait one Khetternath 
Seal should continue to be the shebait and 
‘perform the daily and periodical worship out 
of the income of the properties set apart for 
the purpose and declared to be debuiter 
properties by the said decree. The Court 
further declared that no shebait had any 
right to alienate orencumber the property. 
or any part thereof that might come to his 
possession as a shebait. In my opinion, the 
learned Subordinate Judge was not justified 
ia imposing the condition which he‘ did 
with regard to security. No doubt in the 
case of an infant security is to be furnished 
on the payment of money to the guardian 
on his behalf. But this is under the terms 
of the Guardians and Wards Act and simi- 
larly inthe case of a lunatic security is 
directed by virtue of the provisions of the 
Lunacy Act. 

Again under the express provisions of O. 
XXXII, r.6 of the O. P. C, a guardian 
ad litem or a next friend ofan infant is to 
give security as a term of the. property of 
the infant being handed over to him. But 
we donot think that apart from express 
statutory provisions of this nature it is 
open to the Court to direct security to be 
given ina case of this nature. After all, 
the idol is the person entitled to the property. 
He comes to the Court and asks for payment 
and thereis no ansiver to his demand, 
Having regard to his disability he can only 
receive the property and hold it through a 
shebait but it does not seem to me that this 
justifies a Court in imposing “asa term of 


„payment that security should be furnished 


bythe shebait. Some such provisions may 
be very necessary and very desirable with 
regard to property of this kind. But apart 
from Statute we do not think that it is open 
to the Court to impose asa term of the 
delivery of the property the furnishing of 
security by the shebait. After all if the 
property is wasted proceedings can be 
taken to restrain the waste or recover the 
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property that has.been wasted in a propèr 
suit. For the reasons we have indicated we 
do not think that the learned Subordinate 
Judge was justifed in imposing the con- 
dition that he has imposed, namely, that 
security should be furnished as a term of 
the money being handed over. 

“ The appeal, accordingly, succeeds and the 
plaintif is entitled to the surplus sale-pro- 
ceeds apart from any condition such as was 
imposed by the learned Subordinate Judge. 

The order of the lower Court as to ccsts 
is vacated. 

We make noorder as’ to cosis in this 
appeal, 

Mukerji, J.—I agree. 

l Appeal succeeded. 


PATNA HIGH COURT. 
Seconp CIVIL APPEAL No. 495 oF 1922. 
January 23, 1925. 

Present :—Mr. Justice Ross and 

Mr. Justice Kulwant Sahay. 

Tur EAST INDIAN RAILWAY 
COMPANY AND sANOTHER—DEFENDANTS— 
APPELLANTS 
versus 
SAGAR MULL—PLAINTIFF— 


RESPONDENT. 
` Limitation Act (IX of 1908), Sch. I, Art. 31—Suit 


against Railway Company to recover damages for non- : 


delivery of goods delivered for carriage—Limitation. 

-A suit for damages for non-delivery of goods 
entrusted to a Railway Company for carriage is 
+ governed by Art. 31 of Sch. Ito the Limitation Act 
and limitation begins to run from the date on which 
the goods ought to have been delivered. 

Radha Sham Basak v. Secretary of State for pana, 
34 Ind. Cas. 130; 20 C. W. N. 790; 44 0. 16; 23 O. L 
547, dissented from. 

Rameshwar Dass Mali Ram v. E. I. Ry. Co., 71 Ind. 
as. peg: 4 P. L. T. 331; (1923) A. L R. Pat) 298, fol- 
owe 


Appeal against a decisiọn of the Addition- 


_ al Subordinate Judge, Arrah, dated the 17th > 
January 1922, reversing that of the Munsif, - 


Arrah, dated the 14th March 1921. 

Messrs. Naresh Chandra Sinha and S. N, 
Bose, for the Appellants. 

Mr, Lakshmi Narain Singh, for the Re- 


spondent. 
J UDGMENT. 
t Ross; J.—The question. in this doin 
is whether the suit is barred by limitation 
6r not, This suit was for damages for non- 


` 
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delivery of a bale of cloth which was des- 
patched on the 9th of May, 1919, from 
Bombay to Arrah. On the lst of October, 
1919, the plaintiff sent a notice to the Rail- 
way Company demanding the value of the 
goods and claiming that’ payment should 
be made within one month. Clearly, there- 
fore, by that date-the plaintiff took it that 
the goods ought to:have been deliv ered and 
that this was reasonable. is clear Trem ‘the 


fact that the despatch from-Bombay .was.on ° 
The suit was not’ brought - 


the Sth of May. 
until the 15th of December, 1920. Con- 
sequently if the Article of the Limitation 
Act which applies to this case is ‘Art. 31, 


‘then the suit-is out of time as-was held by 


the Munsif. The Subordinate Judge, how- 
ever, applied Art. 115 on the authority of 
Radhu Sham Basak v. Secretary of State for 
Now that decisicn has keen 
considered by a Division- Bench of 4his 
Court in Gobind Ram Marwari v. East 
India Railway Company (S:"A. No. 985 
of 1921), a case similar to thé present 
case, Where it was held that Art. 31 laid 
down -the rule of limitation applicable.: 
see also’ Rameshwar Dass Mali Ram, v. 
E. I. Ry. Co. (2) and Civil Revisions Ncs. 154 
and 155 of 1924. where the ¢ame rulé 
has been followed. In my opinion this 
case is clearly governed by Art. 3L'of the 
Limitation Act and the suit was out of 
time. The appeal must, iHerefore, be 


‘decreed with costs and the suit dismissed 


with costs throughout. . Te 
Kulwant Sahay, J.—I agree. 
Z.K. Appeal decreed, 


an, D Ind. Oas. 130;° 20 C. W.N. 790; 44 0. 16; 28, 
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er 71 ind ` Cas. 565; 4 P. L. T, 331; (1923) A. I. R; 
(Pat) 298; ; 


 OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
_ Beconp CivIL AppzaL No. 57 oF 1923. 
February 1, 1924. ; 
Present:—Mr. Neave; A.J. ©. 
Musammat ALIA BIBI--DEFENDANT— 
APPELLANT : s 
: versus 
“Musammat AMALIA BIBI—PLAINTIPE--- 
l RESPONDENT. : 
Oudh Laws Act (XVII of 1876), 6. 5-—-Dowera« 


[89 1. ©.:19953 


Reasonable anount—Test-—Finding, whether one of 
law or fact. : coves 

_ No hard and fast rule can be formulated for estimat- 
ing what is a reasonable amount to allow for dower 
under s.5 of the Oudh Laws Act. The principal 
matters to be considered are the extent and nature of 
the claims of the various persons who, as heirs, aro 
entitled to divide’ the estate. Ifit is shown that the 
demand of a certain sum on account of dower would 
reduce the divisible estate to such an extent as to 
leave the heirs poorly provided for, it might be 
held that the sum demanded is excessive. [p. 674, col. 


“Syed Ahmed Raza Khan v, Mirza Ali -Hussain, T O.. 


0. 176, Bismillah Begam v. Shahr Bano Begam, 22 
Ind. Cas. 529; 16 O. 0. 325: 10. L.J. 1, Baqar Mirze 
v. Mehdi Yasan, 37 Ind; Cas. 203; 190. ©. 246 at p. 
284, Sulentan Kadr v. Mehdi Begam Surrya Bahu, 21 
O. 135; 20 I. A. 144: 17 Ind. Jur. 535; 6 Sar. P.O. J. 
347; Rafique and Jackson’s P. C, No. 132; 10 Ind. Dec, 
(x. s.) 722 (P. 0.), referred to. 

A finding as to what is a reasonable amount of 
dower under’ s. 5of the Oudh Laws Actis one of 
mixed law and fact. [ibid.] - : 

Second appeal against a decree of the 
District Judge, Rae Bareli, - dated the 6th 


November-1922, in Civil Appeal No. 107 of . 


1922, preferred. against that of the Sub- 


Tadge, Partabgarh, dated the 2lst March . 


Mr. Niamat Ullah, for the Appellant, 
Mr. Zahur Ahmad, for the Respondent. 


-JUDGMENT.—Thisis an appeal from . 


an order of the District Judge of Rae 
Bareli modifying a decree of the Subordi- 
nate Judge of Partabgarh. 
arises out of a suit brought by the plaintiff- 
respondent for recovery of her dower debt 
- to thé extent of the share of the appellant 
whois one of her daughters by her deceas- 
ed husband..Karam. Maula Khan, The 
latter left five sons and three daughters, as 
well.as his widow. 
one son.and one daughter died. The in- 
heritance. had thus to be divided -between 
four sons and two daughters. It is common 
ground between the parties that the appel- 
lant'a share in it was one-ninth. f 
. The appellant instituted a suit for, re- 


covery of possession of her share in tbe pro-. 


perty left by her father. A copy of the 
plaint in.that suit is marked Ex. 1. Annex- 
‘ed.to it was a number- of: lists showing the 
items of.which the property was made up. 
Of these lists A` gave the zemindari share 
and. B : property. in which Karam Maula 
Khan hada mortgagee interest. In list Cc 
were entered certain moneys which the 
other heirs were alleged to have appropriat- 
ed. List D specified three houses ofa total 
value of Rs. 175, In list E were certain 
loans Said to have been made jn the name of 
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Mohammad Yahia Khan, one of Karam ` 
Maula Khan’s son. List F contained certain 
sums said to be due on account of his pen- 
sion to Karam Maula Khan which had been. 
recovered by Mohammad Yahia Khan. In 
list G some cattle and other moveable 
property were mentioned, and there was also ` 
a claim for mesne profits. 

When the case came up for trial, the Sub- 
ordinate Judge examined the parties and . 
finding that they were not really at issue on” 


any point forthwith delivered” judgment, | 
-A copy of this is Ex. A-1. 


He decreed the 
plaintiff's suit for one-ninth share in the ` 
properties specified in lists A and B and 
for Rs, 227 cash on account of the other 
The rest of her suit was dismissed, 
The suit out of which the present appeal . 
arises was brought by the appellant's ` 
mother, She claimed that her dower had ` 
been fixed at one lakh and twenty-five thous- 
and. But it was stated that the value of 
her husband’s assets was only about forty . 
thousand. She, therefore, claimed only 
twenty thousand on account of her dower, ` 
As the present appellants share of her ` 


` father’s assets was one ninth, the amount 


for which a decree. was claimed against her 
was Rs. 2,170. rad 
The learned Subordinate Judge, in whose 
Court the suit was filed, found that having | 
regard to the means of Karam Maula Khan 
and the status of the plaintiff, the dower of, 
one lakh twenty-five thousand was excessivé. 
and that under.s. 5 of the Oudh Laws Act: 
only a reasonable amount of dower should be 
awarded. The only evidence produced by 
the plaintiffto show the value of her hus- 
band’s property was the plaint put in by, 
the present appellant in her previous ` suit, , 
and the learned Subordinate Judge accor i-. 
ingly. based his calculations on this and on 
the judgment passed in that suit. In the 
absence of any evidence as to the amount of 
profits on Karam Maula Khan’s share, he. 
took the revenue entered in list A and esti~ 
mating this to be equivalent in amount to, 
the profits allowed twenty years’ purchase of 
it to represent the value of the land. This 
comes to Rs. 1,920. The purchase price of 
one item of the land was entered. in the 
list as Rs. 70 and in list B the mortgage 
money was entered as Rs. 8,354-9-1. Adding 
these and nine times the sum of Rs. 143 
awarded by the previous Court he obtained . 
a total of Rs. 11,632 as the approximate 
value of the estate left by Karam Mauls, 
Khan. E 
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He dealt next with the question of the 
.- proportion of this property which might 
reasonably be allowed as dower to the plaint- 
iff. He found that the only evidence of Ler 
stalus was that she had u brother who was a 
contractor and that her father owned a 
pucca house valued at five or six thousand 
rupees, In consideration of ull these cir- 
cumstances, he came to the conclusion that 
Rs. 2,000 was a suitable amount and granted 
to the plaintiff a decree for one-ninth of this 
amount or Rs. 222 against the present appel- 
lant with proportionate costs. , 

In appeal the District Judge has consider- 
ably raised the amount of dower debt. He 
has held that the present appellant is bound 
by the admissions in her plaint in the 
previous suit. She there stated. that the 
total value of her one-ninth share in her 
father's property was Rs 3,401-8-l1. Multi- 
plying this sum by nine be obtained in round 
figures the result of Rs. 30,600 as the value 
of Kara Maula Khan's estate. Relying on 
a ruling of this Court reported as Syed 
Ahmed Raza Khan v. Mirza Ali Hussain (1), 
where one-third of the estate was held to be 
a reasonable amount of dower fora widow 
who had once been a slave girl, he held.that 
one-third could not be considered an exces- 
sive valuation in the present case and ac- 


cordingly fixed the plaintiff's dower at Rs. - 


10,000 and granted her adecree for one- 
ninth of this amount, or Rs. 1,111 against the 
present appellant with full costs in those 
Courts. i j 

“In this appeal it is contended that the 
learned District Judge was wrong in treat- 
ing the statement in thé appellant’s pre- 
vious plaint as conclusive evidence of the 
value of her father’s estate as the figures 
therein given represented only the amount 
to which she believed herself to be entitled 
and cannot be regarded as proof of what the 
value of the estate really was, Further it is 
inconsistent with the details given in the 
lists attached to the plaint. The method 
adopted by the learned Subordinate Judge 
in calculating the value was the only prac- 
ticable one in the absence of any direct 
evidence. It is urged that one-third of the 
assets is inthe circumstances of this case 
much too high a proportion to allow as a 
dower. As has already been mentioned, 
Karam Maula Khan is survived by four sons 
‘and two daughters in addition to his widow, 
In the case dealt with in Syed Ahmed Raza 
Khan v. Mirza Ali Hussain (1), there were 
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no children. In another case reported as 
Bismillah Begam v. Shahr Bano Begam (2), 
this Court took into account in awarding 
dower the fact that there were no other 
heirs except the mother. Again in Baqar 
Mirza v. Mehdi Hasan (3), a Bench of this 
Court held that no hard and fast rule could 
be formulated for estimating what was a 
reasonable amount to allow for dower. The 
principal mattérs to-be considered are the 
extent and nature of the claims of the 
various persons who as heirs are entitled to 
divide the estate. Ifit were made to appear ` 
that the demand of a ceriain sum on account 
of dower would reduce the divisible estate 
to such an extent as to leave the heirs poorly 
provided for, it might be reasonably held 
that such a sum was excessive. Again in 
Suleman Kadar v. Mehdi Begam Surrya 
Bahu (4). their Lordships, of the Privy Council 
found 1n a case where two wives and. sume 
children survived, that only Rs. 25,(00 was 
a 1easonable sum for dower though the 
hustand’s estates were proved to be 
Rs. 60,000 in cash and an income of Rs, 3,000 
a month. 

On the other side it is argued that the 
findings of the lower Appellate Court are 
findings of fact and under s. 100 of the C. 
P. C. they should not be disturbed in second 
appeal. - With this contention I am unable 
toagree. The finding as to the amount of 
dower which‘can be claimed is certainly one 
of mixed law and fact and a finding that the 
appellant's admission in her previous plaint 
is conclusive evidence against her unques- 


‘tionably involves a point of law. 


The learned Pleader for the respondent 
explains the absence of any evidence as to 
the value of the property on his client's side 
by stating that she neglected to apply to 
bave her witnesses summoned till after the 
period prescribed in the Oudh Civil Digest 
had elapsed. All, however, were finally 
summoned and appeared except two. It is 
alleged.that these two could. have given 
evidence on this point: Obviously the 
plaintiff did -not consider that their evi- 
dence would lave been of much valus 
though more pains wculd have been taken 
to secure ttheiz attendance. : 

The learned Pleader’s next argument was, 
that if the value of the items in‘all the 


“" (2) 22 Ind, Cas. 529; 160. O. 325; 10. L. J. 1. 

R 87 Ind. Cas. 203; 19 O. O. 246 at p. 284. ; 

(4) 21 ©..235; 20 I. A. 143; 17 Ind. Jur. 535; 6 Sar. P. 
O. J. 347; Ragqfine and Jackson's P, O. No. 189;.10 Ind. . 
Dee, (x. 8.) 723 (P. 0). ; 
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lists except A and B attached to the plaint 
in the previous suit be added together, they 
make up a total of a little.over Rs. 4,000. 
Substracting this figure from Rs. 30,600 
found by the learned District Judge to be 
the total value of the property according 
to the appellant’s own admission in that 
plaint we get about Rs. 26,600 as the value 
of the landed property in lists A and B. To 
this he adds nine times Rs. 227 allowed to 
- the appellant in her decree on account of 
the items in other lists. This gives ap- 
proximately Rs. 2,000 and adding this to 
~ Rs. 26,000 already arrived at he gets 
Rs. 28,000 as a total one-ninthof which would 
give Rs. 3,111 and argues that the appellant 
can well afford to pay Rs. 1,111 decreed 
against her by the lower Appellate Court. 
One result of -his calculations which was 
overlooked by the learned Pleader is this. 
The total of the mortgage money due-under 
the mortgages in list B is Rs. 8,354 9-1. Sub- 
stracting this from Rs, 26,000 we get a figure 
of over Rs. 18,000 as the value of the zemin- 
dari in list A, but the same list shows that 
‘the revenue assessed on this zemindari is a 
. little under Rs. 100, From this it follows 
that the value of the zemindari is 180 years’ 
purchase of the revenue. Even if it be 
taken that the revenue instead of being 
halfis a one-third only of the gross profits 
such a figure is absurdly impossible. It is 
“ obvious that the amount of Rs. 3,489-91 
entered in the appellant's plaint in the pre- 
vious suit has no relation to the real facts. 
It was evidently an exaggerated estimate 
intended to guard her against probable re- 
ductions and cannot be taken as a basis for 
calculation. itdoesnot appear.whence or 
how the figure was obtained. It certainly 
includes claims for interest on a number of 
items. No doubt it may be regarded as an 
admission and used as evidence against the 
appellant but it cannot be taken as conclu- 
sive evidence. The method employed by 
the learned Subordinate Judge of estimat- 
ing the value seems to be the more satisfac- 
tory one and [accept his estimateas approxi- 
mately correct. : 

With regard to the proportion of the dower 
debt, however, he has not given any very 
convincing reasons for fixing itso low as 
less than one-sixth and Iam not prepared 
to differ from the view taken by the learned 
District Judge that one-third is a reasonable 
figure. 

The result is that the appeal is allowed 
to this extent, that the plaintiff-respondent 
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is found to be entitled toa dower debt of, 
one-third of Rs. 11,632 equivalent to a sum 
of Rs. 3,877. One-niuth of this or Rs. 430 she 
is entitled to recover from the defendant- 
appellant. The lower Court's decree will 
be modified accordingly and the parties will 
receive costs proportionate to their success 
in all Courts. 
Z. Ke 
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PATNA HIGH COURT, 
MiscELLANEOUS JUDICIAL Case No. 56 
oF 1925, | 
June 15, 1925. 

Present:—Sir Dawson Miller, KT., Chief 
Justice, and Mr. Justice Macpherson. 
RAGHU NATH MAHADEO— 
PETITIONER | 

< versus 
Tus COMMISSIONER or INCOME 
TAX, BEHAR anp ORISSA—Opposite 
PARTY. 

Income Tax Act (XI of 1922), ss. 22, 83, 66 (2)— 
Return filed by assessee—Notice requiring evidence in 
support of return—Evidence not believed—Assessment, 
nature of—Appeal, whether lies—Reference to High 
Court, whether  competent—Balance not struck ~ 
Account books, whether can be rejected. 

All that a notice issued under cl. (2) of s.23 of the 
Income Tax Act requires is that the assessee should 
attend at the Income Tax Officer's office and should 
produce such evidence as he relies upon in support of 
his case. Where the assessee produces such evidence, 
the mere fact that the Income Tax Officer does not 
accept that evidence as conclusive of the matter, does 
not bring the case within the provisions of cl. (4) 
of s. 23. The assessment in such a case whether 
based upon the return filed by the assessee or not, 
must be held to be an assessment under cl. (3) of- 
s. 23. An appeal is, therefore, permissible in such a 
case from the order of the Income Tax Officer and | 
an application under s. 66 (2) of the Act for reference 
to the High Court is also maintainable. [p. 677, col. 1.] 

Where an assassee produces his account books 
before the Income Tax Officer, the latter cannot reject 
the books merely on account of the fact that the - 
account is not balanced, ifthe result of the balance 
can be ascertained by carrying out a simple sum in 
arithmetic. [p. 677, col. 2.| 

Application against an order of the Com- 
missioner. Income Tax, Behar and Orissa. 

Mr. K. P. Jayaswal, for the Petitioner. 


JUDGMENT. 

Miller, C. J.—In this case it seems to 
‘me that the Commissioner of Income Tax 
took a wrong view of the law. He treated 
the case as one in which no appeal lay 
under s. 30 of the Income Tax Act, 1992 - 
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and, therefore, decided ‘that the assessee 
was not entitled toask him to state a case 
under the provisions of s. 66. What hap- 
pened shortly was ihis. The assessee 
- carries on a business in cloth, gold, silver, 
jute and groceries at Kishungunj and other 
places. -With regard to his income at the 
other places we are not concerned and no 
question arises. With regard to his income 
from his business in groceries in Kishun- 
gunj, itis no longer contended that the 
assessee can seek any further relief under 
s.66. But with regard to the -cloth, gold, 
silver. and jute business at Kishungunj, it 
is contended that the accounts were. pro- 
duced and that under s. 13, the: Income 
Tax Officer ought to have assessed the 
income in accordance with the regular 
method of accounting as shown by the 
assessee’s books. What happened was that 
the assessee was called upon by the Ib- 
come Tax Officer under s. 28, sub-s. (2) to 
attend at the Income Tax Officer’s office 
and produce any evidence on which he 
might rely in support of his return. The 
return I may mention had not been 
accepted by the Income Tax Officer and, 
‘therefore, he wished the personal attend- 
ance of the assessee and the production of 
his books if he relied upon them. The 
assessee did attend and he produced his 
. books relating to these four classes of 
business which I have just referred to. The 
Income Tax Officer said that these books 
had not been balanced and, therefore, he 
could get no reliable information from 
them. He -accordingly proceeded to assess 
the profits apparently adopting the powers 
conferred by the proviso to s, 13 of the 
Act. 

From that decision the assessee appealed 
to the Assistant Commissioner. His con- 
tention was, as it is to-day, that the books 

` produced by him although not balanced 
in the sense of the expenditure having 
been deducted from the profits did show 
exactly what the expenditure was and what 
the gross income was, and that the only 
thing which remained. to be done was to 


deduct the aggregate of the expenditure - 


from the aggregate of the gross profits and 
then you would get the net profits which 
is the taxable income, That ismerely a 
simple question of subtraction and because 
this had not been done he complains that 


the Income Tax Officer refused to regard | 


his books ‘as showing what the actual 
profits were, The Assistant Commissioner 
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‘upheld the decision of the Income Tax 


facer. 

The assessee then applied under s. 66, 
sub-s. (2) of the Act asking the Commis- 
sioner to state a case. The Commissioner 
took the view that the assessment had been 
made not under s. 23 (3) but under s. 23 (4) 
and consequently there was no appeal per- 


missible from the Income Tax Officer and . 


although the Assistant Commissioner had 


in fact heard and determined such an : 


appeal still he considered that the Assist-. 


ant Commissioner had no jurisdiction to do 


so and, therefore, he must treat the case as. 


one in which no appeal was permissible 
and as if no appeal had been preferred. 
If that were so, it would follow that no 
application under s. 66 sub-s. (2) could 
succeed. 

The first question we have to determine 
in the present application is whether the 
Income Tax Commissioner was right in 
arriving at the conclusion that the income 
in the present’ case was assessed under 
s. 23 (4) or whether it was not in fact assessed 
under s. 23 (3). Section 23 provides in the 
first clause that ifthe Income Tax Officer 
is satisfied that a return made under s. 22 
is correct and complete, he shall assess the 
total income of the assessee, and shall 
determine the sum payable by him on the 
basis of such return. Then by cl. (2) it 
is provided that if the Income Tax Officer 
has reason to believe that a return made 
under s. 22 is incorrect or incomplete, he 
shall serve on the person. who made the 
return a notice requiring him, on a date to 
be therein specified, either to attend at the 
Income Tax Officer’s office or to produce, 
or to cause to be there produced, any evi- 
dence on which such person may rely.in 
support of the return. The assessee did 


‘attend and he did produce the evidence 


upon which he relied in support of his 
return but that evidence, as I have said 
was not treated by the Income Tax Officer 


kl 


as conclusive of the matters whieh he had ` 


to determine: Nevertheless the assessee did 
attend at the office and he did produce the 
evidence upon which he relied. In other 


words he complied with the notice issued 


under s. 23, subs. (2). The learned Com- 
missioner seems to ‘have thought that 
because the books were not relied upon by 
the Income Tax’ Officer, therefore, the 


assessee had not complied with the notice ` 


served upon him under s. 23 (2). I cannot, 
however, take this view. Sub-section (3) of ` 


` [89 I, 0. 1925] 


- the same section provides: that on the day 
-specified in the notice issued under sub-s. (2), 

the Income Tax Officer, after hearing such 
.evidence as such person may produce and 
.such other evidence as the Income Tax 
, Officer may require on specified points (and 

there is nothing in this case to show that 
. he required any further evidence) shall, by 
an order, in writing, assess the total iù- 

come of, the assessee, and determine the 

sum payable. hy him on the basis of such 

assessment. It seems to me that the assess- 

ment inthe present case was carried out 
. under that sub-section. He saw the witness, 
. he considered the evidence produced by 
-him and upon which he relied, and he 
. thereupon made ‘his assessment and in fact 
when the assessment was made and the 
: demand sent ‘to the assessee for payment 
. of the amount assessed it was stated therein 


. that it was made under s. 23, sub-s. /3).and. 
to the Assistant. 


that he might appeal 
Commissioner if he wished within 30 days, 


So there can be no doubt whatever that - 
. the opinion of the Income Tax Officer was ` 


that he was “acting under sub-s. (3) of 
. the section. 

The fourth sub-section and the one under 
. which the Commissioner considered: that 
the assessment in.this casehad been made 
provides in effect as follows :—That if the 
assessee fails to make a return or fails to 
- comply with all the terms of the notice 
_issued under sub-s. (4) of s. 22 or, having 
madea return fails to comply with all the 
terms ofa notice issued under sub-s, (2) 


of s..23, the Income Tax Officer shall make . 
the assessment to the best of his judgment. . 


. The Commissioner seems to imagine that 
the assessee in this case had failed to 


comply with the terms of the notice issued. 


. under the sub-section. In my opinion he 
did nothing of the sort. 


. Officer's office and should produce such 


evidence as he himself (the assessée) relied - 


upon in support of his case. That he did, 
and -the mere fact that the Income Tax 


Officer did not accept that evidence as. 
conclusive of the matter does’ not appear. 


to me to bring the case within the. pro- 
- visions of s. 23, sub-s. (4). 
. therefore, given by the Commissioner for 
. refusing to state a case, in my. opinion, 
cannot stand. 


‘The next question we must consider a 
.- whether _there is any substance in the | 
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-what was the effect of the books, 


All that’ the notice - 
required and could require was that the. 
_.agsessee ‘should attend at the Income Tax . 
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present application: that” the Oommis- 
sioner should be ordered to, state a 


case The factsas set outin the petition 
and as stated by Mr. Jayaswal on behalf of 
the assessee are that the accounts produced 
in support of the cloth, gold; silver and , 
jute businesses although not ‘balanced or 
not closed in the sense I have already re- 
ferred to do undoubtedly show- -by taking 
very slight trouble and carrying out a 
very simple sum in arithmetic what the 
actual profits made forthe year in ques- 
tion were. If that is so it seems to me quite 
clear that the Income Tax Officer was negli- 
gentin his duty in failing to carry out that 
simple matter himself and so ascertain 
He can- 
not shirk hisduty by merely stating that 
the account isnot balanced if the result of 
that balance can be ascertained by taking 
small amount of trouble. The books were ` 
there but he apparently refused to accept 
them merely upon that ground. In my 
opinion he was notentitled to actin that 
way. The question seems to me to be 
one of importance but before we can 


. actually decide the question we must ask 


the Commissioner -to state a case detailing” 
what the actual facts are. It may be that 
when the books are examined, the case, as 
I have stated it, is put a little too broadly 
but one cannot at the present moment say 
because we have not got the books before 
us. The Commissioner will draw up a case 
stating precisely what the facts are with 
regard to the evidence: before the Income 
Tax Officer, what the effect of the books is 
and then having done that and forwarded 


-the case to the Court we will decide what 


is the law applicable to such circumstances. 
The assessee I understand has now got the 
custody of the books which, were ‘relied 
upon before the Income Tax Officer, -These 
books will have to be returned to the 
Income Tax Commissioner to “enable him 
by personal inspection thereof to ascertain 
what the actual facts are. 

Macpherson, J.—I agree. 

Z. K. Order accordingly. 


The reason, -. 
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LAHORE HIGH COURT. 
LETTERS Parent APPEAL No. 137 oF 1923. 
April 9, 1924. j 
Present :—Sir Shadi Lal, Krt., Chief 
Justice, and Mr. Justice LeRossignol. 
TEJA SINGH AND orHERS—PLAINTIFES— 
APPELLANTS 
versus 5 
Rani HARNAM KAUR—DEFENDANT 
. —RESPONDENT. . 
Civil Procedure Code (Act V of 1908), O. XXXI X, 
r, 1—Injunction, temporary—“Property in dispute im 
suit”, meaning of-—Hindu Law--Widow, alienations 
by—Suit to restrain widow from making alienations— 
Temporary injunction, whether can be granted. i 
The expression “property in dispute ina suit” in 
x.l of O. XXXIX of the C. P.O. means the pro- 
perty which is the subject-matter of the suit. [p. 679, 
col. 1) | ede TAN 
There is nothing in law or principle which justifies 
the ‘refusal of a temporary injunction on the sole 
ground that the relief prayed for in the suit may be 
eventually refused. [ibid.] $ 
Where in a suit by the reversioners ofa deceased 
proprietor for an injunction restraining the widow of 
the deceased from alienating the property which forma 
part of the estate of the deceased, it appears that the 
conduct of the widow in reference to her administra- 
tion of the estate has been so extravagant as to give 
rise to a reasonable apprehension that during the 


. pendency of the suit further alienations and damage 


Ki 


to: the estate might be achieved by her, the case isa 
fit one for the grant of a temporary injunction restrain- 
ing the widow from making any alienations during the 
pendency of the suit [ibid.] , j 
Letters Patent Appeal from the judgment 
of Mr. Justice Campbell, in Civil Appeal 
No. 816 of 1923, dated the 9th July 1923. 
Bakhshi Tek Chand, for the Appellants, 
Pandit Sheo -Narain, R. B., and Pandit 
Kirpa Ram, forthe Respondezt. 
JUDGMENT.—This appeal arises out 
ofan application for the issue of a tem- 
porary injunction in a suit in which the 
relief prayed for was the issue of a per- 


manent injunction to restrain the defendant“ 


from wasting and alienating the property 
which she had inherited from her late hus- 


band. After hearing evidence and argu- . 


ments in the matter for several months the 
Subordinate Judge issued a temporary 
injunction, but a month later admitted an 
application for a review, and finally vacated 
his original order of injunction in an order 
of monumental proportions in which he 
provisionally decided nearly all the issues 
arising out of the suit. > i 

On appeal the learned Judge in Cham- 
ers has refused to interfere on the ground 
that it cannot be said that the discretion of 
the First Court was used in an unjudicial 


anner. g ; 3 
Sin our opinion the procedure of the Trial 
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Court was entirely unsuited to the matter 
which it had to decide. AN it had to con- 
sider was whether „there was a substantial 
dispute between the parties and whether 
there was a reasonable prima facie appre- 
hension based upon the extravagent conduct 
of the defendant in reference to her adminis- 
tration of the estate that during the pen- 
dency of the suit further alienations and 
damage to the estate might be achieved by 
her. 

Now the defendant is a Hindu widow who 
in 1908 -received a very valuable estate 
indeéd on the death of her husband. Up 
to the 5th of January 1921 she had made 
74 alienations, aggregating 9 lakhs of rupees 
in value, of portions of the estate. On the 
25th of January 1921 her late husband's 
reversioners instituted nine suits to contest 
certain specific alienations. Between Jan- 
uary 1921 and the 21st of May 1922 she 
made fourteen more alienations and on the 
23rd of May 1922 the suit for a permanent 
injunction was instituted. Since the in- 
stitution of that suit the defendant had 
made another alienation for Rs, 15,000 and 
again she effected ten more alienations in 
the three weeks which elapsed between the 
discharge by the Trial Court of its order for 
a temporary injunction and the date of the ` 
appeal to this Court. 

Now the facts on which the Trial Court 
had to adjudicate were, that the family of the 
defendant consists of herself anda small 
daughter only, that the net income deriv- 
ed from the estate is admittedly not less 
than Rs. 20,000 per annum and is alleged 
by the reversioners to be not less than 
Rs. 40,000, thatup to date the total alienations 
amount to 113 lakhs and out of this figure 
gifts of the value of Rs. 1 88,000 have been 
made tọ one person. It was on a considera- 
tion of these figures and facts that the Court 
had to decide whether there was a reason- 
able apprehension of further dumage to the 
estate during the pendency ofthe suit and 
whether it was unsafe to leave ihe defend- 
ant in untrammelled control of it. The 
main ground on which the Trial Court has 
discharged its criginal order of temporary 
injunction is that the plaintiffs were un- 
likely to succeed in their suit for permanent 
injunction, but this wes a very arguable 
point which should not have influenced the 
decision of the question whether a tempo- 
rary injunction was necessary. 

For the respondent it has been urged be- 
fore us that O. XXXIX, r. (1), C, P.C,, does 
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not refer to a case of permanent injunction. 
That provision of the. law runs as follows :— 
“ Where in any suit it is proved that any 
property in dispute in a suit is in danger of 
being wasted, damaged or alienated by any 
“party to the suit, the Court may grant a 
temporary injunction.” 
. And itis urged that no property is in 
_dispute in the suit; but’ obviously the ex- 
pression “ Property in dispute in a suit” 
means the property which is the subject- 
matter of the suit and we overrule this 
objection. f < 
Another argument is that, inasnfuch as 
even a Hindu widow holding on the usual 
life-tenure is at any rate for her lifetime 
entitled to the administration of the estate 
it would not be legal fora Court to issue a 
permanent injunction restraining the widow 
- in general terms from alienating the estate. 
But in similar cases reported as Ex parte 
Rani Mathusri Jijai Amba (1) and Guruva 
Chetty v. Ragammal (2), the widow in posses- 
sion was removed from the administration 
of the estate and a Receiver was appointed 
‘in the interests of the reversioners. Finally, 
there is nothing in law or principle which 
justifies the refusal of a temporary injunc- 
tion on the sole ground that the relief prayed 
for in the suit may be eventually refused. 
Taxing into consideration the very valu- 
able estate which was left to the defendant, 
the very serious degree in which she has 
reduced that estate during the period of her 
possession and the prima facie absence of 
necessity for such an extraordinary series 
of alienations, we hold that there is a good 
prima facie case for protecting the estate 
“during the pendency of the case by restrain- 
ing her from wasting or alienating in any 
manner any of the immoveable property 


comprised in it without obtaining thereto 


the prior sanction of the Trial Court. 

We accordingly accept the appeal and 
grant the plaintiffs a temporary injunction 
in the foregoing terms. Costs shall follow 
the result of the suit. 


Z. K. Appeal accepted. 
(1) 13 M. 390; 5 Sar. P. O. J. 584; 4 Ind. Dec, (N. s.) 
984 é 


P. O.). ; 
im 7 Ind. Cas. 534; (1910) M. W. N. 347; 8M. L.T. 
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CALCUTTA HIGH COURT. 
ORIGINAL Civiu Suit No. 1336 oF 1923. ` 
March 12, 1925. . 
Present:—Mr. Justice Page. ~~~. 
NANI BALA SEN—Puarncier ` 

s TErSuUS ; 
AUCKLAND JUTE CO., Lrp.—Darenpant, 
Fatal Accidents Act (XIII of 1855), s. 1—Negligence 
—Contributory negligence—Death caused by accident— 
Damages, assessment of—Driving car at high speed, 


whether negligence—Question of fact—Oral testimony, 
valuation of. ` 


In all suits in which issues of factare involved 
regard ought to be had to the manner in which the 
witnesses on the one side and on the other give 
their evidence, and in no clas3of cases igit, more 
important that attention should be paid to the bearing 
ofthe witn3sses than in cases in which the determina- 
tion of the issue of fact depends entirely upon the oral 
testimony of witnesses who are alleged to have wit- 
nessed an occurrence, [p. 689, col. 1.] 

Where in a suit to recover damages in respect of the 
injuries caused by the alleged negligence of the 
defendant itis found that the negligenca of the 
plaintiff or that of the defendant was the sole cause of 
the accident, the matter is free from doubt. Ditiiculty 
may arise where the accident is caused partly by the 
negligence of the plaintiffand partly by that of the 
defendant. In sucha case it becomes the duty of the 
Court to endeavour to ascertain whether the negligent 
act or omission of the plaintiff or that of the defendant 
was the cause of accident. Ifthe Court finds itself 
unable to discover to what extent the negligence of 
the plaintiff or that of the defendant contributed to 
bring about the accident, thé defendant is entitled to 
succeed for in pari delicto potior est conditio defen I- 
entis. On the other hand, though the plaintiff may 
have been guilty ofnegligence, and although that 
negligence may, in fact, have contributed to the 
accident, yet if the defendant could in tha result, by 
the. exercise of ordinary care and diligence, have 
avoided the mischief which hippened, the plaintiff's 
neglig2a:3 will not excusa him. Similarly although 
there may have bsən negligence on the part of the 
plaintiff, yet, unless he might, by the exercise of 
ordinary care have avoided the consequances of the 
detendant’s negligence, hz is entitled to recover: if 
by ordinary cure he might have avoided them, he ig 
the author of his own wreng and must fail. [p. 682, 
cols. 1642.) 

Todrive acar ata highspesd mayor may not 
amount to negligence according tothe cireumstanc3s . 
in which the car is being driven, but itis some evi- 
dence of negligance. For instance, to piss along a 
street which is normally covered with tra finat high 
speed would amount to negligence on the part of the 


-driver. [p. 632, col. 1.] 


In estimating the amount of damages to be awarded 
ina case under the Fatal Acsideats Act the Court 


must take into account all th: circumstances which 


are material for consid2ring the pasuaiary loss which 
has baen sustained. Tue Court must view the matter 
broadly. It must take into account the chances of 
life, tha chances of any improved coaditioain which 
the family of the decaased might have passed their . 
days; it must tase inta aczount ths sbaadard of 
living of the family waich wis d>peadent upon the 
dec2v32d, a21 having rasard to aliths material cir- 
cumstances it must do the best it can to estimate what 
isafair and reasonable sym to be awarded, The 


BBO 


Court ought not, however, to give sympathetic damages . 


or damages by way of consolation. [p. 683, col. 2.] 


Mr. C. Bagram (with him Mr, R. West- 


macott), for the Appellant. 


Mr. H. D. Bose (with him Mr. I. B. Sen), 
- for the Respondent. 


` JUDGMENT.—In this suit I have 
arrived ata clear conclusion as to what my 
décision should be. i 


. The claim is brought under the Fatal 
Accidents Act (XII of 1855). The deceas- 
ed, one Sashi Kanta Sen, was killed by 

| impact with a motor-car on the Ist of August 


“19229, and he left behind him a young. 


widow, two daughters, one-six and the other 

four years of age, and two sons, one of whom 
was born after his death.’ . 

-O The issue which I have to determine .i 

` whether Sashi’s death was caused by the: 

wrongful act, neglect, or default of the de- 

_ fandant’s chauffeur who, admittedly, was 
driving the car at the time when Sashi was 

stricken down. 


‘`` In all suits in which issues of fact are 
involved regard ought to be had to the 
* manner in which-the witnesses on the one 
side and on the other give their eviderce, 
and, in my opinion, in no class of case is it 
more important that attention should be paid 
tothe bearing of the witnesses than in cases 
such as the one which has just been tried. 
If I accept the evidence of the witnesses 
who gave oral testimony in support of the 
- claim, there cam be no doubt that my judg- 
ment ought to be in favour of the plaintiff, 
I have carefully considered the evidence of 
the witnesses who have been called on the 
. one side and on the other, and the manner 
in which it was given, and I have no hesita- 
_ tion in accepting the evidence of the’ eye- 
. ` witnesses who have been called on behalf of 
the plaintiff. 

` The material facts as I find them are as 
follows: About 6-30 p.m. on lst August 
1922 Sashi was driving from business in a 
_ closed gharry in company with one Harendra 
. Nath Mitter, Both of them were employed 
in the Public Vehicles Department of the 
Calcutta Corporation. Harendra Nath 
Mitter lived at a house in Corporation Street 
situated a short distance to the east of New- 
gipukur Lane, which runs out of Corpora- 
tion Street to the south. When the gharry 
in which Sashi and Harendra were driving 


. had arrived opposite Newgipukur Lane. 


“Sashi got out in order to cross Corporation 
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‘Street, and: pass into Newgipukur Lane 
where the house in which’ he lived was 
situated. The gharry was closed, and the 
purdah was drawn downand covered the - 
door. When the gharry arrived at a point 
in Corporation Street opposite Newgipukur 
Lane Sashi got out on the roadside, t.e., from 


‘the right “door of the gharry, and proceed- 


ed to walk across Corporation Street to- 
wards Newgipukur Lane. While Sashi 
was alighting Harendra, who had remain- 
ed in. the gharry, looked through the 
window at the back to see whether the road 
was tlear. It was growing dusk, but it 
was possible to see vehicles at a distance 
of 100 yards, and. about 75 cubits ‘behind 
the gharry Harendra saw a motor-car ap- 
proaching from the west.” Apparently, at 
that time he did not notice the pace at 
which the motor-car was moving. Corpora- 
tion Street at this point is 25 feet 8 inches 
from kerb -to kerb, and, inasmuch as the 
gharry was 5 feet wide and was standing a 
foot or two away from the northern kerb, 
Sashi would have to traverse about 18 feet 
of the road before he reached the southern 
kerb, or Newgipukur Lane. Harendra saw 
him take 2 or 3 paces; then hold up his 
hand, and start hurrying towards the sou- 
thern pavement. Harendra then looked out 
from’ the right side of the gharry, and saw 
the defendant's motor-car almost alongside . 
the gharry travelling at a high speed, which 
he estimated to be about 20 to 25 miles an 
hour. ` He then realized'the.dangerin which 
Sashi was placed; put one foot on the foot- 
board and one on the road; held out his 


‘hand, and shouted “rokho vokho.’ ~ The 
driver. immediately afterwards turned to 


the right, and the motor-car struck Sashi 
at a point just to the east of Newgipukur 
Lane about 2 or 3 cubits from the southern 
pavement. Evidence was adduced on ‘be- 
half of the plaintiffs to prove that Sashi was 
struck by the front off wheel. - It may be 
so, but in the excitement of suchan occasion 
itis not always easy to notice the exact 
part ‘of the vehicle which makes the im- 
pact. Be that as it may, Sashi was knock- 
ed down, and the motor-car proceeded upon 
its way without stopping. Immediately 
afterwards Bepin Behari Das, Sashi’s father- 
in-law, who had been standing on the 
northern pavement about 100 yards to the 
west of the scene of the accident, ran up, 
and Sashi was taken in the gharry to the 
Medical College. He remained at the 
hospital as an in-patient from the Ist of 
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= August until the 21st- of September, when 


“he died of septiccemia, 

Dr. Banerji, at that time Senior House 
_ Surgeon at the Medical College, who 
‘attended Sashi throughout his illness after 
“the accident, gave evidence at the hearing. 


"He stated that Sashi was suffering from a 


“than superficial abrasions, and in addition. 


- number of injuries which were hardly more 


had received a deep cut on the right knee 
about 3”x2”x 1”. It was an-open wound, 
‘and Dr. Banérji, hearing that it had heen 
“caused in a street accident, became anxious 
as to what the event might be. He stated 
that - street accidents in Calcutta, resulting 
“in‘an open cut, always give cause for an- 
xiety owing to the danger of impregnation 


“by poisonous germs to be found in the 


streets, He said that after his first exami- 


“nation he did not anticipate that death 


‘ would ensue, but that it was impossible 
to say what eventually might happen. Sashi 


from the time of his admission was run- 


“ning” an intermittent high temperature, 


- and after a few days symptoms of sepsis 


were observed. Sepsis once developed in 


= 


the’ blood is difficult to eradicate, and in 
this instance the poison rapidly spread 
throughout the system. .On the 29th or 
30th of August Sashi’s right leg was 
“amputated below the thigh, but unfortunate- 


* ly the impregnation of the poison was too 
‘ deep-seated; eruptions broke out in several 


‘parts of the body, andon the 21st Septem- 


“ ber Sashi died. Dr. Banerji’s evidence was 


not rebutted, and the only reasonable in- 
ference to be drawn from itis that Sashi’s 
death was caused by the accident which 
ae him on the night of lst August 
1922. 

‘A further issue, therefore, arises for con- 
sideration. Was the accident which caused 
the death brought about by the negligence 
of the defendant's chauffeur? The case as 
presented on behalf of the plaintiff upon 
this issue was that Sashi after leaving the 
gharry had ample time to cross the road 
before the defendant's motor came up to 
him, provided that the motor was being 
driven at a proper pace and in a proper 


manner. . Bepin Behari Das, who was walk- - 


ing along the northern pavement of Cor- 
poration Street about 100 yards to the west 
of the place where the gharry was stand- 
ing opposite Newgipukur Lane, stated that 
“there was no traffic at the time of the 


> accident in Corporation Street, and that 


he was walking towards the west when he- 
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became aware of the defendant's motor 
coming from behind him and passing from 
west to east, He further stated that his 
attention was attracted to the motor-car by 
the high speed at which it was being 
driven. The motor-car, according to this 
witness whose evidence 1 accept, proceed- 
ed at a high rate of speed until he saw it 
suddenly turning to the right and striking 
a man upon the road. That man he found 
to be his son-in-law, Sashi. Other wit- 
nesses on behalf of the plaintiff also gave 
evidence of the excessive speed at which the 
defendant's motor-car was travelling, and 
I find as a fact that the defendant's motor- 
car at the material time was being driven 
at an improper and excessive speed. 

On behalf of the defendant two witnesses 
were called. The first was the bearer of 
a partner of the firm which employed the 
driver. He was at the time of the accident 
inthe car. This witness, admittedly, saw 
nothing of what took place until after the 
impact. Hestated, however, that the speed 
of the car was not very fast, and that. 
Sashi “came up and fell in front of the 
motor car.” 

“Left wheel or right wheel ?—To the left. 

“That is to say, near the northern pave- 
ment- ?—Yes. - 

“How far off the northern pavement ?—I 
cannot remember and give details. 

“You are sure that he was not 2 or 3 
cubits from the northern pavement ?—That 
I remember.” 

The evidence of this witness, except as 
to these two matters, therefore, was not 
material, for he saw nothing until after the 
accident had taken place. 

The other witness called on behalf of the 
defendant was the driver of the motor-car. 
His evidence as to the occurrence was that 
he was driving a No. 90 Model Overland 
car along Corporation Street at a pace of 11 
to 12 miles an hour; that when he was. 30 
to 35 cubits away from the gharry he saw 
that the gharry was about to stop too far 
away from the northern kerb; that he 
sounded his horn, but that when he was 5 
or 6 cubits away from the gharry he saw 
Sashi suddenly lifting up the flap of the 
door, getting out of the car, and running 
across the road in front of him; that in 
order to avoid. striking Sashi he turned to 
the right and endeavoured to pass between 
Sashi and the southern pavement. Sashi, 
however, ran on, and was struck by the 
lefthand front wheel of the. motorcar 
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which was brought to a standstill 14 cubits 
away from the northern kerb of Cor poration 
Street. Having regard to the evidence I 
find it impossible to hold that the driver's 
conduct was not negligent. Mr. Finlay, a 
witness called on behalf of the dekn. 
ant, stated that an Overland car nor- 
mally could be stopped within 6.to 8 feet, 
If, therefore, the chauffeur had been driving 
the car at a pace of 10 to 11 miles, and had 
applied his brakes at once he could have 
pulled up the car before he reached Sashi. 
Again, it was wholly unreasonable con- 
duct on the part ofthe driver, if he saw 
Sashi spring out of the gharry and run 
across the road, to turn to the righthand 
and so run into him, and his story is the 
more incredible inasmuch as the chauffeur 
insisted that the accident occuried not 
near the southern pavement, but a cubit 
and a half from the northern. pavement. 
He made this statement as to the place 
where the accident occurred in answer to 
three successive questions put by his own 
Counsel in examination-in-chief. 1 have 
no doubt thatthe reason why he persisted 
in making it was because he desired to con- 
vey the impression to the Court that he 
was on his right side ofthe road. I can- 
not accept the evidence of this witness 
when weighed in the balance against the 
witnesses adduced on behalf of the plaintiff, 

Counsel for the defendant urged that 
merely to drive ata high speed is not a 
negligent act. It may or may not amount 
. to negligence according to the circum- 
stances in which a cur isbeing driven. But 
. to drive it at a high speed is some evidence 
of negligence. In the circumstances of 
‘this case, to pass along Corporation Street, 
which is a street normally covered with 
traffic, at the high speed at which this 
car was travelling, was such conduct as, 
in my opinion, amounted to negligence on 
the part of the driver. 

The main defence to the claim was that the 
plaintiff was guilty of negligence in alight- 
ing from the right or road-side of “the 

gharry, and in endeavouring to cross the 
road without previously having ascertain- 
ed what traffic was approaching, and that 
.the plaintiff's negligence caused or con- 
tributed to the accident. Now, the doctrine 
of contributory negligence is well settled, 
although the meaning of the term not 
infrequently is clouded by the language in 
which the doctrine is couched. Where the 


negligence of the plaintiff or that of the . 
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defendant is the sole cause of the acci- 
dent the matter is free from doubt. But 
difficulty may arise-where the accident is 
caused partly by the negligence of the 
plaintiff, and partly by that of the defend- 
ant. In such circumstances it becomes 
the duty ofthe Court to endeavour to ascer- 
tain whether the negligent act or omission 
of the plaintiff, or that of the defendant, 
was the cause of the accident. If the Court 
finds itself unable to discover to what ex- 


- tent the negligence of the plaintiff or that 


of that defendant. contributed to bringabout 
the accident, the defendant is entitled to 
succeed for in pari delicto potior est conditio 
defendentis. On the other hand, “though 
the plaintiff may have been guilty of negli- 
gence, and although, that negligence may, 
in fact, have contributed to the acvident, 
yet if the defendant could in the result, 


‘by the exercise of ordinary care and dili- 


gence, have avoided the mischief which 
happened, the plaintiffs negligence will 
not excuse him.’ [per Lord Penzance, 
Radley v, L. & N. W. Railway Co., (1).] In 
like manner, “although there may have 
been negligence on the part of the plaintiff, 
yet, unless he might, by the exercise of 
ordinary care,, haye avoided the conse- 
quences of the defendant's negligence, he 
is entitled to rẹcover: if by ordinary care 
he might have avoided them, he is the 
author of his own wrong." [per Baron 
Parke in Bridge v. Grand Junction Rail- 
way Co. (2)]. Ia every case the issue which 
the Court is called upon te determine is 
whether the negligence of the defendant 
was the cause of the accident. In my 
opinion, the investigating tribunal is well- 
advised to view the circumstances of the 
particular case broadly in the light of the 
principles which I have re- stated, and not 
to indulgein verbal refinements ‘which are 
not only unprofitable, but tend to befog-the 
clear issue to be decided. As Lord Sumner 
has observed in British Columbia Electric 
Railway Co., Ld. v. Loack (3):— 

“It is surprising how many epithets 
eminent Judges have applied to the cause, 
which has to be ascertained for this judicial 
purpose of determining liability, and how 
many more to other acts and incidents, 


1 Q (876) LA. O. 754 at p. 759; 46 L. J. Bx. 573; 35 
L. T. 637; 25 W. R. 147. 
(2) (1838; 3 M. & W. 241 at p. 248; 1H. & H. 26; 150 
E. R. 1184; 49 R. R. 590. 

12 3 (916) 1 A. C. 719 at p. 727; 85 L, J. P. O. 23; 113 


b 


189 LO. 1995}. 


which for this purpose are not the cause at 
all. ‘Efficient or effective cause’, ‘real cause’, 
‘proximate cause’, ‘direct cause’, ‘decisive 
cause’, ‘immediate cause’, ‘causa causans’, 
on the one hand, as against, on the other, 
‘causa sine qua non’, ‘occasional cause’, 
‘remote cause’, contributory cause’, ‘induc- 
ing cause’, ‘condition’, and so on. No 
doubt in the particular Gases in which they 
occur they were thought to be useful or 
they would not have been used, but the 
repetition of terms without examination in 
other cases has often led to confusion, and 
it might be better, after pointing out that 
the inquiry is an investigation into res- 
ponsibility, to be content with speaking 
of the cause of the injury simply and with- 
out qualification”. , 

Now, applying these principles to the 
circumstances cf the present case, I have 
no hesitation in holding that the cause of 
the accident which resulted in Sashi's death 
was the negligence of the defendant's 
driver. Assuming that it was imprudent 
and negligent conduct on the part of Bashi 


to step out of the gharry on the road side. 


and straightway to proceed to cross Cor- 
poration Street, I find upon the evidence 
that there was ample.time for him to reach 
the southern pavement before the car, if it 
was being driven in a proper manner, 
would reach the opening into Newgipukur 


- Lane. ` Why.did Sashi not succeed in cross- 


ing the road in safely? The eviderce, in 
my opinion, leads to the irresistible con- 
clusion that his failure to do so was due to 
the excessive speed.at which the car was 
travelling. I hold, therefore, that the 
death of Sashi was caused by the negligence 
of the defendant's driver. 

I must refer in passing to one other 
matter, Counsel for the defendant urged 
that this accident was caused by reason 
of the fact that Harendra partially left 
the carriage, and held up his hand, when 
he saw the motor-car close up to the gharry. 
Harendra was asked if he could give any 
reason why the driver should have turned 
to the right. He said that he could not, 
but that, perhaps, the driver thought that 


“ Harendra was going’ to cross the road. 


Upon that slender basis was built up a de- 
fence that the cause of the accident was 
the intervention of Harendra, No such 
case had been suggested in the letter of 
the 29th August 1922, written on behalf of 
the defendants to the plaintiff's Solicitor; no 


such suggestion is fuund in the written 
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statement; and when the driver was giving 
his evidence he stated that heturned to the 
right because he wished to cut. in between 
the running Sashi and the southern pave- 


` ment, and that Harendra did not leave the 


gharry until alter be had turned to the 
right, and the accident had occurred. There 
is no substance whatever in this contention, 
and I need say no more about it. 

There will be, therefore, a decree in 
favour of the plaintiff. 

The question of the atnount for which 
the decree is to be passed remains to be 
considered. Under s. 1 of the Fatal Acci- 
dents Act, 1855, “the Court may give, 
such damages as it may think propor- 
tionate to the loss resulting from ‘such 
death.to the parties respectively for whom 
and for whose benefit such action shall 
be brought.” Such an investigation must 
always be more or less guess work, for 
itis impossible accurately to estimate the 
loss which has been sustained by the death 
of a husband or of a father. It is certain, 
however, that the Court. ought not to give 
sympathetic damages, or damages by way 
of consolation. In my opinion, in estimat- 
ing the amount of the decree to be passed 
in a case of this nature the Court must take - 
into account all the circumstances which 
are material for considering the pecuniary 
loss which has been sustained. The Court 
must view the matter broadly. No doubt 
it must take into account the .chances of 
life, the chances of any improved conditions 
in which the family of the deceased might 
have passed their days; it must take into 
account the standard of living of the family 
which was dependent upon the deceased, 
and, having regard to all the material 
circumstances, it must do the best it can to 
estimate what is a fair and reasonable sum 
to be awarded. Sashi was a graduate of 
the Calcutta University; he was employed ` 
in the Public Vehicles Department of the 
Corporation; he was 26 years of age; he 
was a young man with four children; he 
was earning Rs. 50 a month as salary, and 
if he had continued in the grade of service 
in which he was then being employed he 
might have hoped to reach-a salary of 
Rs. 125 a month. It was possible also that 
he would have heen moved into a higher 
grade, in which event he might have risen 
to a position commanding a salary of 
Rs. 400 a month. At the time of his death 
he was able to add -to his monthly salary 
of Rs. 50 an additional Rs. 30 by teaching 


> pupils. 
-endeavoured to look at the~position of this 


a 


.circumstances of the case. 
-of Rs. 16,000 to those for whose benefit this 


=: 084 


I have anxiously: and carefully 


family as a whole, and have tried to arrive 
at a sum which is fair and reasonable. to 
the plaintiff and to the defendants in all 
Iaward a sum 


action has been brought, and I apportion 
such sum, as I am entitled to do under 


_.the provisions of the Act, as to» Rs. 4,000 


to the widow, and as to Rs, 3,000 to each 
of the children, There willbe, therefore, 


- a decree in favour of the plaintiff for that 


~- amount with costs on scale 


No. 2. I 


~ should add, in accordance with precedents 


set both in this Court and in Bombay, that 


. I desire that the dependants of Sashi 


should receive, as I think they ought to 
receive, the sum of Rs. 16,600. If I were 
to direct that the defendants do pay the 


- plaintiff's costs merely as between party 


and party, it would inevitably follow that 


. a considerable sum would have to be de- 


ducted from the amount awarded for the 
costs which have been incurred, and fol- 
lowing the decisions in Kally Dass Mooker- 


. jee v. The Hast Indian Railway Company 


(4) and Vinayak Raghunath v. The Great 
Indian Peninsula Railway Company (5), I 
decree that the plaintiff's costs on scale 


No. 2 be taxed as between attorney and 
client. : 
Z. K. Order accordingly. 
4) 2 0. W.N. 609. 
5 7 Bom. H. O. R. 113 


LAHORE HIGH COURT. 
Sroonp OIvIL APPEAL No. 2554 or 1921. 
April 29, 1924. 

Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Zafar Ali. 

Fira PRABHU MAI-GHULA MAL 
DEFENDANTS—APPELLANTS 


4 versus 
Frem BABU RAM-BASHESHAR DAS— 
PLAINTIFFS— RESPONDENTS. É 


Contract Act (IX of 1872), s. 65—Trusis Act (II of 
-1882), s.-84-—Void agreement, money paid under, 
-. whether can.be recovered, : 


As long as an unlawful or void agreement remains 
unperformed, any money paid under it may be re- 
covered back as received to the use of tthe person who 


"paid it. [p. 685, col. 1.) 


‘Ganga Ram v. Baldewa, 194 P. R. 1882, followed, 


FIRM PRABHU MAL-GHULA MAL V. FIRM BABU RAM-BASBESHAR DAS. (891. C. 1925) 


Dayabhai Tribhovandas v. Lakhmichand..Pana- 
gene, 9B. 358; 5 Ind. Dec. (n.s) 238, dissented 

rom, 

Where an agreement is void to the knowledge of 
‘both parties thereto at the time when it is made,it 
cannot be said to be discovered to be void within the 
meaning ofs.65 of the Contract Act. Where, how- 
ever, money has been paid under such an agreement, - 
it may be recovered back by the person who made .- 
the payment so long asthe agreement, remains un- 
performed, with reference to the principle enunciated 
in s. 84 of the Trusts Act. [ibid] ; 


Second appeal from a decree of the 
District Judge, Ludhiana, dated the 7th 
June 1921. 

Lala Meher Chund Mahajan, for Lala 
Jagan Nath, forthe Appellants. | `’ 

Lala Nawal Kishore, for the Respond- 
ents. 


JUDGMENT.—The facts which are: 
relevant to the question of law arising in 
this second appeal, are briefly as follows:— 
On various dates in the month of March 
and April 1919 the defendants entered into 
three contracts with the predecessors-in- 
interest of the plaintiffs by which they 
agreed to sell three. wagons of salt and’ 
received Rs. 300 as earnest money. The 
Courts below have found that these. con- 
tracts were badni transactions, and the 
question for determination is whether the 
plaintiffs are entitled to recover the ad- 
vances made to the defendants. -Now, 
there can be no doubt that the agreements 
were void to the knowledge of both the 
parties at the time when they were made, 
and it cannot, therefore, be said that they 
were ‘discovered to, be void’. within 
the meaning of s, 65 of the Indian 
Contract Act. That section lays down that 
when an agreement is discovered to be 
void or when a contract becomes. void, 
any person, who has received any ad- 
vantage under such agreement or con- 
tract is bound to restore it or to make 
compensation for it, to the person from 
whom he received it. This section applies 
to two cases: (1) Where an agreement is 
discovered. to be void; (2) where a 
contract becomes void. Now, in the. case’ 
before us there was never a contract 
enforceable by law, and though there was 


‘an agreement that agreement was ab initio 


void and was known to be such. to the 
parties at the time it was entered into. 
Tt is, therefore, clear that the provisions of 
the section havenoapplication to the facts 
of the present case. : 

The learned Vakil for the appellants relies 


.upon the judgment in Dayabhai, Tribhovan- 


- therein is_incorrect. 
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ddsv.Lakhmichand Panachand (1) which no 
doubt lays down that advances made in 
pursuance of a badni transaction cannot be 
recovered by a suit. 
has been taken by a Division Bench of the 
Punjab Chief Court in Ganga Ram v. Bal- 
dewa (2) and after considering the matter 
carefully we are not prepared to dissent 
from the rule laid down by the Punjab 
. Chief Court. It seems to-us that the Bom- 
bay Court confined its attention to the 


provisionsof s.65 of the Indian Contract 


Act and did not consider the effect of 
s. SŁ of the Indian Trusts Act on cases of 
“this kind. That section provides that 


where the owner of property transfers it. 


to, another for an illegal purpose and such 
purpose is not carried into execution, or 
the transferor'is not as guilty as ‘the 
transferée, or the effect of permitting the 
transferee to retain the property might be 
to defeat the provisions of any law, the 
transferee must hold the property for the 
benefit of the transferor. 

The principle of this section was given 
effect to by “the Division Bench in Ganga 
Ram v. Baldewa (2) and it was held that, 
as. long as an unlawful or void agreement 
remains unperformed, ‘any money paid 
under if may be recovered back as re- 
ceived to .the use of. the person who so 
paid it. The judgment has been. followed 
by the ‘District Judge and we are not 
prepared to hold that the rule laid down 
We accordingly a 
miss the appeal with costs. 


Z. K. . Appeal dismissed. 
(1) 9B. 3 58; 5 Ind. Dec. (x. 5.) 238. 
(2) 194 P. R. 1882. . 


CALCUTTA nea COURT. ... 
FULL BENCH. 
Furt Bexos Rersrence No. 5 or 1924 iN 
APPEAL FROM OrpEe No. 365 oF 1922. 
June 15, 1925, 
Present :—Justice Sir Hugh Walmsley, Kr., 
Mr. Justice C. C. Ghose, Mr. Justice 
` Suhrawardy, Mr. Justice B. B. Ghose, and 
Mr. Justice Duval. 
` GORA’ CHAND a LDAN A aana 


“PROFULLA KUMAR ROY AND OTHERS 
-— RESPONDENTS. 
Eaxecution of decrée—Deorce made, without juris- 
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But a contrary view. 


“the ground 
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diction—Executing Court, whether can refuse to 


execute decree. 


. Where a decree which is presented for execution” 


„was made by a Oourt which apparently had not ` 


jurisdiction, whether pecuniary or territorial or in 
respect of the judgment-debtor's person, to make the 
decree, the Executing Court is entitled to refuse , to 
execute it on the ground that it was made without 
jurisdiction. [p. 687, col. 1.] 

Reference made to a Full Bench on 15th - 
December 1924 by Suhrawardy and Cum- 
ing, JJ., in Appeal from Order No. 365 of 
1922 

ORDER OF REFERENCE TO A- 

FULL BENCH. 

Suhrawardy and Cuming, JJ.— 
This appeal is directed against an order-of 
the Subordinate Judge of Birbhum: hold- 
ing the decrees sought to be executed by 
the appellant incapable of execution and 
dismissing his application for execution. 
In 1910 appellant obtained the mortgage- 
decree, which he is now seeking to execute, . 
in the Court of the Subordinate Judge 
of Birbhum in respect of properties some 
of which were in the District of Birbhum 
and some in the Santhal Parganas. In 
this execution case the judgment-debtors 
have taken: exception to the execution on 
that when the decree was 
passed some of the mortgaged properties 
situated in the Santhal Parganas were 
under Settlement andso under s. 2 of Act 
XXXVII of 1855 the Birbhum Court had no 
jurisdiction to pass the decree; the decreo ° 
having thus been passed without jurisdic- 
tion is void and incapable of execution 
The Court below hasfound that one of the 
Santhal Parganas properties, Mouza 
Moulati, was “under Settlement when the 
decree was passed and held under the pro-. 
visions of the Act above referred.to and 
on the authority of the decision of the 
Judicial Committee of the Privy Council 
in Maha Prasad Singh v. Ramani- Mohan 
Singh (1) thatthe Rirbhum Court had no 
jurisdiction to try the suit and pass the. 
decree which is accordingly void - and. 
incapable of execution. In this view the 


“learned Subordinate Judge has dismissed 


the execution case. The finding of. fact 
recorded by the Court below has not been- 
disputed befote us by the appellant but 
the order of the Court below has been 
assailed on two grounds: (1) that the Court 
below as Executing Court could not go 


behind the décree and test its validity but 


was bound to execute it even though it was 
passed without jurisdiction; (2)thattheCourt. 


below is wrong in holding that-the whole ~ 
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deèree was bad and it should have exe- 
cuted so much of it as was valid in respect 
of the Birbhum properties. 

The second contention may be shortly 
disposed of as untenable in view of the 
decision of the Judicial Committee in 
Maha Prasad Singh v. Ramani Mohan Siagh 
1), ; 
n n the first point there is no unanimity 
of opifiion and we find. it difficult to rə- 
concile some of the decisions of this Vourt. 
In Roop Narain Singh v. Ramayee Singh 
(2) and Narendra Bahadur Chand v. Gopal 
Sah (3), the objection that the decree was 
void and incapable of execution was 
permitted to be raised and allowed in the 
execution of the decree. A contrary view 
was takenin Biswa Nath Prosad Mahata v., 
Bhagwandin Pandey (4) and in Kalipada 
Sirkar v. Harimohan Dalal (5), where it has 
been laid down that an Execution Court 
cannot question the validity ofthe deeree and 
refusė execution though the decree was a 


nullity and passed without jurisdiction. In- 


Kunja. Mohan Chakravarty v. Manindra 
Chandra Roy (6), Mookerjee, J., who was 
a party to the decisions in Biswa Nath 
Prosad Mahata v. Bhagwandin Pandey (4) 
and Kalipada Sirkar v. Harimohan Dalal 
(5) enunciates the proposition of law that 
when a decree is void and a nullity it is not 
only the duty of the Court which passed it 
to ignore it but of every Courtto which it 
is presented. Though the casein which this 
observation was made did not arise in 
execution it is wide enough to cover a case 
like the present and is in conflict with the 
view expressed by the same learned Judge 
in the two previous cases above cited. 
This question has been recently considered 
by a Full Bench of the Patna High Court 
in Jungli Lall v. Laddu Ram Marwari (T), 
whare on a review of the conflicting 
authorities it has been held that an Execu- 
tion Court can only execute a valid decres 
and a void decree ought to be disregard- 
ed without any formal proceedings to set it 
. aside. 

(1) 25 Ind, Cas, 451; 42 ©. 116; 20 0.1L. J, 231; 18 
u. W. N. 994; 18 M-L. T. 105; (1914) M W. N. 565; 1 
L. W. 619; 27 M. L. J, 459; 16 Bom. L. R. 824; 41 I A. 
197 (P. C). . : 

(2)3 0. L R. 192. 

(3) 20 Ind. Cas. 506; 17 C. L. J. 634. f 

(4) 10 Ind. Cas. 536; 14 C., L. J. 648. 

(5) 35 Ind, Oas. 856; 44 0. 627; 24 O. L. J. 375; 21 0, 
W. N. 1104. -a 
(Co) 619 Ind, Cas. 253; 27 CO. W. N. 542; (1923) A. L R. 


The same view has been taken in’ 


.) 619. 
_ (7) 50 Ind. Cas, 529; 4 P. L. J. 240; (1919) Pat, 105.. 
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other High Courts: Imdad Ali v. Jagan 
Lal (8), Haji Musa Haji Ahmedv. Purma- 
nand (9) and Subramania Atyar v. Vaithi- 
natha Aiyar (10). 

Asitis a matter of general importance 
and the view taken by this Court in the 
cases of Biswa Nath Prosad Mahata v. 
Bhagwandin Pandey (4) and ` Kalipada 
Sirkar v. Hari Mohan Dalal (5) are 
not only in conflict with that accepted by 
the other High Courts but also with the 
decisions in other cases of this Court to 
which we have referred, we are of opinion 
that the present state of the authorities 
being embarassing to the lower Courts the 
law on the point should be settled by a 
Full Bench, 

We accordingly submit the following 
question for the decision of the Full 
Bench :— 

Where a decree having been passed by 
a Court having no jurisdiction to pass it, is 
void, and a nullity, isthe Execution Court 
competent to question its validity and refuse 
to execute it? 

As the point has arisen in ‘a second 
appeal the whole case is submitted to the ` 
Full Bench for decision. 

Babus Rupendra Coomar Mitter’ and’ 
Dharmo Das Sett (for Babu Pramatha Nath 
Bandopadhya), for the Appellant. 

Babu Baranashibashi Mookerjee (for Babus 
Brojo Lal Chakravarti and Panchanan 
Ghosal), for the Respondents. 

JUDGMENT. 

Walmsley, J.—This Reference is made 
in a first appeal from anorder, The neces- 
sary facts are given inthe Order of Refer- 
ence and need not be repeated. ` 

The question propounded is in these 
words “Where a decree, having been passed 
by a Court having no jurisdiction to 
pass it, is void, and a nullity, is the Execu- 
tion Court competent to. question its validity 
and refuse to execute it ?” ; 

The learned Judges who made the 
reference are satisfied that the decree 
under consideration was made bya Court 
that had no jurisdiction to make it, and 
that in consequence itis void and a nullity. 
It is not open to us, therefore, to consider 
any ofthe question involved in that find- 
ing. We have to start: by accepting the 
proposition that the Court that made the 


ia ©) 17 A. 478; A. W. N. (1895) 109; 8 Ind. Deo. (N. 8) 
3 : | 


(9) 15 B. 216; 8 Ind. Dec. (x. 8.) 146; 
(10) 31 Ind, Oas. 198; 38 M, 682, | 


<$ 
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decree had. no#jurisdiction to make it, 
and by that expression is meant that the 
Court had not such territorial jurisdiction 
as would authorize it to make the decree, 
and not that having jurisdiction it exercised 
it erroneously. This distinction is'of great 
importance for with all respect I venture 


to think that the apparent conflict in. 


reported cases-is largely due to failure to 
keep this distinction clearly in view. It 
would be tedious to examine the numerous 


decisions in detail, and it would not lead ' 


to any useful result. I think it may be 
said that the correct view, and the view 
for which there is a strong current of 
authority, is that where the decree present- 
ed for execution was made by a Court 
which apparently had not jurisdiction, 
whether pecuniary or territorial or in res- 
pect of the judgment-debtor’s person to 
make the decree,the Executing: Court is 
- entitled to refuse to execute it on the 
ground that it was made without judisdic- 
tion, Within these narrow limits I think 
~ that the Executing Court is authorized to 
| question the validity of a decree. 

As the question arises in a first appeal, 
we must return the case for final adjudi- 
cation by the Bench which referred it, with 
the statement that our answer to the 
quéstion propounded isin the affirmative. 

C. C. Ghose, J.—I agree. ” 

Suhrawardy, J.—I agree. 

B. B. Ghose, J.—I agree, 

Duval, J.—l agree. 

z. K. Reference answered in the affirmative, 


LAHORE HIGH COURT. 
LETTERS Patent APPEAL No. 57 or 1924, 
i February 17, 1925. : 
Present :—Sir Henry Scott-Smith, Kr., 
and Mr. Justice Martineau. 
MIAN MOHAMMAD AND UTHERS— 
. DEFENDANTS ~- APPELLANTS 


versus 
SHARAF SHAH—P.arntirr— 
a RESPONDENT. 
Limitation Act (IK of 1908), Seh. I, Art. 1423—Suit 


- for possession—Dispossession, allegation of —Defendant- 


entered as tenant-at-will—Limitation. 

In a suit for ejectment pleintiff alleged that he had 
been dispossessed by the defendants and he failed to 
prove that the dispossession had taken place within 
12 yearsof the suit. Defendants were entered in 
oe revenue papers as tenants-at-will of the plaint- 
if: : < 
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Held, that on the pleadings the suit must be held to 


be barred by time under Art. 142 of Sch.Ito the 
Limitation Act. 


Letters Patent Appeal from a decree of 
Mr. Justice LeRossignol, in Civil Appeal 
No, 2329 of 1922, dated the 8th February 
1924, reversing that of the District Judge, 
Shahpur at Sargodha, dated the 15th June 
1922, affirming that of the Munsif, 
ee Class, Shahpur, dated the 22nd August 
1921. : f 

Mr. B. D. Kureshi, for the Appellants, 

Mr. C. L. Gulati, for the Respondent. 

JUDGMENT.—The plaintiff brought 
two suits for possession of land which was 
allotted to him at a partition of the shamilat | 
in 1917 alleging that the defendants had 
dispossessed him a year before suit. The 
defendants, who are not proprietors in the 
village pleaded that they had been in adverse 
possession for over 70 years. The suits 
were dismissed, the Courts below agreeing 
in finding that the defendants had been 
holding adverse possession for more than - 
12 years, but onsecond appeal to this Court 
the plaintiff was given decree by a Judge in 
Chambers on the ground that the defend- 
ants were entered in the Revenue Records 
as tenants-at-will, which entries .in the 
absence of evidence to the contrary were 
to he presumed to be correct. 

The defendants in each case have appealed 
under the Letters Patent, and we are of 
opinion that the appeals must succeed as the 
plaintiff never alleged in the Trial Court 
that the defendants were his tenants, and 
he must be confined to the case which he 
put forward in that Court, He alleged that 
he had been dispossessed by the defendants, 
and it was necessary for him to prove that 
the dispossession had taken place within 12 
years of the suits, This he failed to prove 
the finding of the Courts being in fact that 
the defendants had been in adverse posses- 
sion for-more than 12 years. The suits are 
consequently barred by limitation. We 
accept both the appeals, set aside the de- 
crees of the Judge in Chambers, and restore 
those of the Courts below dismissing the 


- suits. The plaintiff will pay the defendants’ 


costs throughout. 


Z. K. Appeals accepted, 
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 CALCUTTA HIGH COURT. 
Givi Rove No. 1321 or 1924, 
March 12, 1925. 
Present:—Mcr. Justice Chakravarti. 
BADIAR RAHMAN — APPLICANT 
versus. 
SARADA KANTA DATTA AND OTHERS— 
Opposits PARTY. 


Civil Procedure Code (Act V -of 1908), 0. XXI, f. . 


90,0. XXXVII, r. 5&—Attachment before judgment— 
Decree obtained by attaching ereditor—Sale of property 
in execution of decree of another creditor—A pplication: 
to set aside sale by attaching creditor, whether maintain- 
able, 

ie here property is attached before judgment 
and, the attaching creditor subsequently obtains a 
decree, he is not entitled to make an application under 
r. .90 of O. XXI of the O. P. O., to set aside an 
auction-sale of the property held in execution of a 
decree obtained by another creditor. ate 

Jogendra Nath Chatterjee v. Manmatha Nath Ghose, 
15 Ind. Gas. 668; 16 O.L. J. 566; 17 O. W. N. 80, 
followed. | 

Dhirendra Nath Roy v. Kamini Kumar Pal, 84 Ind. 
Cas. 119; 51 ©. 495; 28 0. W. N. 899; (1924) A. I R. 
(C:) 786, referred to. cay: , 

Rule against an order of the Subordi- 

nate Judge, Noakhali, dated the 2nd June 
1924, affirming that of the Munsif, Noakhali, 
dated the 28th September 1923. s 

. Babu Bepin Chandra Bose, for the Appli- 
cant. . 

Babu Jitendra Kumar 
Opposile Party. : 

‘JUDGMENT.—This Rule, in my opin- 
ion, is concluded by the judgment in the 
case of Jogendra Nath Chatterjee v. Man-. 
matha Nath Ghose (1). No doubt in later 
cases notably in the case of Dhirendra Nath 
Roy v. Kamini Kumar Pal (2), it has been 
pointed out thatan attaching creditor after 
he has obtained his decree is a person who 
‘comes within the purview of the amended 
words of r. 90, O. XXI, 0O. P. ©. This 
later case, however, distinguishes the. case 
of Jogendra Nath Chatterjee v. Manmatha 
Nath Ghose (1) and in no way touches the 
authority of the earlier case. In this, state 
of the authorities I am bound to follow the 
case of Jogendra Nath. Chatterjee v. Man-. 
matha Nath.Ghose (1). That. being so, this 
Rule fails and must be discharged. $ 

‘In the circumstances. I make no. order. as 
to cests. f f a f 

Z.K. z Rule discharged. . 

(1) 15 Ind. Cas. 668; 16 O. L. J. 566; 17 ©. W., N. 80. 

(2) 8t Ind. Cas. 119; 51 O. 495; 28 O.W. N. 899; 
(1924) A. I. R. (C.) 786, 
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LAHORE HIGH COURT. 
CIVIL APPEAL No. 237 oF 1921. 
March 25, 1924. 
Present:—Mr. Justice Martineau and . 
Mr. Justice Moti Sagar. 
MOHNA MAL—P.tarntivr—APPELLANT . 
f versus . | 
MULA MAL AND oTHERS—DEFENDANTS . 


— RESPONDENTS, - 

Hindu Law—Adoption—Dwyamushyayana form—:. 
Dadan of prooj—Presumption—Pleadings—Duty- of | 

ourt, ` ii i PE 
` The dwyamushyayana form of adoption, under 
which the adopted boy while acquiring the relatión- 
ship of a son to his- adoptive father retains also his , 
relationship to his natural father, is entirely unknown 
in the Punjab and in the absence of a ‘specific plea to ` 
that effect, the Court isnot entitled to presume that 
where a plea of adoption is put forward an adoption 
in any form other than the ordinary dattaka form, . 
which is the one generally prevalent among the, 
Hindus in the Punjab, is meant. [p. 689, col. 1] - 

In every case of dwyamushyayana form of adoption ' 
there must be an agreement to that effect, and the - 
agreement must be proved by the persons setting up . - 
the dwyamushyayana form. of adoption like any other 
question of fact, as much in the case of an adoption of - 
an only son of a brother as in any other case of suiêh 
an adoption. In the absence of an express agreement - 
to the effect that an adoption is in the dwyamushya- 
yana form, it must be presumed to be an ordinary” 
adoption. [p. 689, col. 2.] a oo! ee 


Second appeal from a decree’ of the: 


. DistrictJudge, Attock at Camphellpur, dated 


the 4th December 1920.. - ; a 
f -Pandit Sheo Narain, R. B., for the Appel-' 
ant. ; 2 i 
Bakhshi Tak Chand, for the Respondents. 
JUDGMENT. —The following pedigree- : 


table will tend to illustrate the faċts which | 
have given'rise to this appeal:—- =~" °° ° 
RUCHI RAM 
| 
Mangal Sain= Bhawani Das Gurmukh,- 
Musammat Kalo, | defendant 
widow Mohna Mal, No. 3 
(defendant plaintiff. | °. 
No.1.) 7 i Mula Mal, 
_ defendant 
No: Z. r 


Mula Mal, defendant No. 2, was the only 
son of Gurmukh defendant No. 3. -He 
claimed that he had been adoptèd by his 
uncle Mangal Sain and that he was 
consequently entitled to succeed .to the 
whole of his property to the exclusion ` 
of his cousin Mohna Mal, the plaintiff. . 
in the present case. On the 20th. of 
August. 1919 Mohna Mal brought this suit 
for a declaration that .Mula Mal had not . 
been adopted by Mangal Sain. This waa. 
denied by. the defendant who contended. 
that he had been validly adopted by hig . 
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deceased uncle and that the plaintiff knew 
that he had been so adopted. The Trial 
| Court found in favour. of the plaintiff and 
decreed the suit. On appeal the learned 
District Judge came to a, contrary con- 
clusion and held that the defendant was 
adopted by Mangal Sain in the dwyamu- 
shyayana form. 

Against this decision the plaintiff has 
preferred a second appeal to this Court, 


and it has been urged on his behalf that- 


the learned District Judge has set up an 
entirely new case for the defendant and 
that it had never been pleaded by the 
latter that he had been adopted in the 
dwyamushyayana form. ln our opinion 
this contention is well founded and 
must prevail. Even in the grounds of 
appeal to the lower Appellate Court the 
defendant never set up a dwyamushyayana 
adoption and the only ground urged by 
him in this contention was that the Trial 
Court had erred in holding that he was 
not the adopted son of Mangal Sain de- 
ceased. Now the dwyamushyayana form of 
adoption under which the- boy adopted, 
while acquiring the relationship of ason 
to his adoptive father retains also his 
- relationship to his natural father, is en- 
tirely unknown to the Punjab, and in the 
absence of a specific plea to this effect we 
are unable to hold that when the defend- 
ant pleaded that he had been adopted by 
Mangal Sain, he meant that he had been 
adopted in any forra other than the 
ordinary dattaka form, which is in the 
- oné generally prevalent among the Hindus 
in this Province. Reliance has been placed 
by the learned Counsel for the respondent 
upon acertain passage in Mulla’s Hindu 
Law which seems to lay down that where 
an only son has been adopted by a united 
brother of his father, it must be presum- 
ed that there was an arrangement that he 
wasto be dwyamushyayana and that the 
burden of proving that this was not so is 
on the party who disputes it. No authority, 
however, has been cited by the learned 
author in support ofthis opinion, and in 
the absence of any precedents in favour 
of this view we do not think that it 


would ‘be safe to accept this opinion so - 


far as this Province is concerned where the 
ordinary form of adoption is the simple 
dattaka form and not the dwyamushyayana 
form. In Laxmipatirao Shrinivas v. Ven- 
katesh Tirmal (1), it was laid down by 


1) 38 Ind, Cas, 552; 41 B, 315; 19 Bom, L, R, 23, 
44 
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Batchelor and Shah, JJ. that in every 
case of -nitya dwyamushyayana form of 
adoption, there must be an agreement, to 
that effect, and that such an agreement 
must be proved by the person setting up 
the dwyamushyayana adoption, like any 
other question of fact as much in the case 
of adoption of an only son of a brother 
as in any other case of such an adoption. 
This was followed in a later judgment 
of the same High Court, Buchrao Timmaje 
v. Bhimrao Gururao Deshpande (2), where 
it was held that under the Hindu Law 
in the absence of any express agreement 
to the effect that the adoption was to be 
in the dwyamushyayana form, it must be 
presumed to bean ordinary adoption. In 
the present case no such agreement was 
alleged and we must hold that the onus was 
upon the defendant to prove that he was. 
adopted in the dwyamushyayana form. 
Reliance has also been placed on a previous 
statement made ‘by Mangal Sain on the 
2156 of July 1915 in an income tax pro- 
ceedings tothe effect that he had taken 
Mulla Mal in adoption and that he was 
the son of the both, i. e,, of himself and 
his natural father Gurmukh. This state- 
ment cannot, in our opinion, be taken to 
imply that Mulla Mal had been adopted 
in the dwyamushyayana form. All that it 
means is that Mangal Sain and Gurmukh 
were brothers and that both looked upon 
the defendant Mulla Malas their son. On 
the other hand the statement made by 
Gurmukh on the 25th of August 1920 in 
this case clearly militates against the theory 
of a dwyamushyayana adoption. In our 
opinion the defendant never intended in 
the First Court to rely upon this form of 
adoption and he should not’ have been 
allowed to set up an entirely new case in 
the Appellate Court. 

We accept the appeal, set aside tha 
judgment of the learned District Judge, 
and remand the case under O. XLI, r. 23, 
C. P. C., for a fresh decision in accordance 
with law. Stamp-on appeal to be refunded 
and other costs to be costs in the cause. 

Z. K. Appeal accepted. 


(2) 44 Ind. Cas. 851; 42 B. 277; 20 Bom. L, R. 161, 
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ALLAHABAD HIGH COURT. 
Seconp CIVIL APPEAL No. 163 or 1923. 

_ April 23, 1925. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Mukerji. 

AZIZ BANO—DErENDaNT—-APPELLANT 
ý : versus 4 
MOHAMMAD IBRAHIM HUSAIN— 


PLAINTIFr-——RESPONDENT. 

Muhammadan Law—Shiah Law—Marriage of minor 
girl contracted by her father—Option of puberty— 
Marriage of Shiah woman with Sunni husband, vali- 
dity of—Sharaya-ul-Islam, authority of—Conflicting 
opinions—-Duty of Court —Law applicable—Evidence 
Act (I of 1872), s. 45—Expert opinion on Shiah Law, 
relevancy of. 

The law to be-observed in the trial of suits must, in 
. the absence of any enactment or usage Having the 
force of law, be the law of the defendant, and in the 
absence of any specific law and usage, justice, equity 
and good conscience. [p. 681, col. 1.] 

Where in a suit for restitution of conjugal rights by 
a Sunni husband against a Shiah wife the latter pleads 
the invalidity of the marriage according to her per- 
sonal law,*the suit should be decided according to the 
personal law governing the defendant and not accord- 
say” the personal law governing the plaintiff. 
ibid. = 

The Shiah Law on marriage is the law of the land 
and is in force in British India. It cannot be called 
foreign law nor is such law a science or art within the 
meaning of s. 45 of the Evidence Act. It is the duty of 
the Courts themselves to interpret the law of the land 
and to apply it and not to depend on the’ opinion of 
witnesses, howsoever learned: they may be, with 
regard to the interpretation of such law. Therefore, 
the opinion of a Maulvi, however eminent, with 
regard to any point of Shiah Law is not relevant 
under s. 45 of the Evidence Act. [p. 696, col. 2.] 

It isthe duty of Court in cases of divergent 
opinion, when it seems impossible to ascertain the 
comparative merits of the original authorities on a 
doctrine of Muhammadan Law, to accept the view 
which is more in accordance with equity, justice and 
good conscience. [p. 697, col. 2.] 


The marriage ofa Shiah woman with a Sunni 
husband isnot absolutely illegal so as to make it 
void. Such a marriage is, however, makruh, that is 
to say, obnoxious. Itis considered makruh because 
of religious sentiments as well as the danger that a 
wife is likely to adopt the religion of her husband. 
[p. 697, col. 2; p. 698, cols. 1 & 2.) 

Where a minor Shiah girl has been given away in 
marriage by her father while of nonage when it was 
impossible for her to have any voice in the matter, 
and on attaining puberty she considers the marriage 
to be repugnant to her religious sentiments and 
grossiy disadvantageous to herself, it would be con- 
trary toall rules of equity or justice to force such 
marriage on her and thereby compel her to live with 
a person who is abhorrent to her. When her religion 
says that sucha marriage is abhorrent she must be 
allowed the option to repudiate it if any option can 
ever exist. If she allows the marriage to be consum- 
mated or in some other way ratifies the marriage then 
her option of puberty would be lost, and the marriage 
would bea perfectly valid marriage and its issue 
legitimate. |p. 698, col. 2.] 

Therefore, although the marriage of a Shiah woman 
with a Sunni husband, if entered into when the 
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parties are of age, or if performed by her guardian 
and ratified by her on attaining puberty is valid and 
legal and its offspring are legitimate, such a marriage 
if performed by her guardian, no matter whether he 
is the fathor or the grandfather, is capable of being 
repudiated by heron attaining puberty because it 
may affect her religious sentiments and may be said 
to be to her manifest disadvantage. |p. 698, col. 2.] 

The Sharaya-ul-Islam is the most universally 
known authority on Shiah Law in India. 
col. 2. 4 

Per Mukerji, T.—A Shiah, girl is entitled to repudi- 
ate her marriage, although contracted by her father 
during minority, if the marriage be to her manifest 
disadvantage. [p. 702, col. 2.] Fi 

It isa proposition of Muhammadan jurisprudence 
that where there are two opinions on a point of 
Muhammadan Law, the Court should accept only that 
opinion which is in consonance with justice, equity 
and good conscience. [p. 703, col. 1) | 

Second appeal from a decision of the 
District Judge, Agra. 

Mr. S. A. Haider, for the Appellant. 

Messrs, S; B. Johari and Bishambhar 
Dayal, for the Respondent. 

JUDGMENT. 

Sulaiman, J.—This is an appeal by 
defendant No. 1 arisingout ofa suit for 
restitution ofconjugal rights. The plaint- 
ifs case was that the defendant No. 1 
was married to him on the 25th of Septem- 
ber, 1918 on adeferred dower amounting 


.to Rs, 500 plus 2 dinars by her father 


acting as her guardian, but that she and 
her relations, the other defendants, were 
now refusing to send her to the plaintiff, 


The defence taken by the defendant-appel-. 


lant was that she was not aware of 
the alleged marriage, that her father 
had never consented to it, and that 


she being Shiah and the plaintiff being 
a Sunni, no legai valid marriage could 
have been contracted and, lastly, that on 
attaining puberty she had repudiated the 
marriage, i 


The Trial Court had decreed the claim, 


It found that the defendant No. 1 was 
duly married tothe plaintiff and her own 
father had acted as her guardian. It 
further found that the marriage ofa Shiah 
with a Sunni wasnot illegal and had also 
held that the marriage having been per- 
formed by the defendant's own father she 
could not repudiate it,even though as a 
matter of fact she did so repudiate. 

-On appeal the lower Appellate Court 
has confirmed that decree. It- has’ held 
that the marriage was in fact performed 
with the consent of the father and that the 
difference in the religions of the parties 


did notmake the marriage void. Before it, 
the finding as to her having exercised the 


[p. 696, * 
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option of puberty was not challenged and 
Jit held that though where a father fraudul- 
ently or negligently contracted his minor 
child in marriage, the marriage was void- 
able at the option of the minor, neverthe- 
less in this particular case there was no 
evidence to accuse the father either of 
negligence or of fraud, 

In second appeal two points have been 
urged on behalfof the defendant: (1) that 
under the Shiah Law the marriage of a 
Shiah woman with a Sunni husband was 
illegal and nullity and (2) that, inany case, 
such marriage was voidable. 

As some argument has been advanced 
on behalf of the respondent on the point, 
it 1s-necessary to state that, in my opinion, 
the personal law which ought to be consider- 
ed in this case should be the personal law of 
the defendant. The plaintiff desires to force 
an alleged marriage on the contesting 
defendant. The defendant is; therefore, 
entitled to say that under the law by which 
she herself is governed such a marriage 
was void or voidable. It would be grossly 
unjust to decree the claim on the strength 
of the personal law governing the plaintiff. 
It is a well-settled rule that the law to be 
observed in the trial of suits shall, in the 
. absence of any enactment or usage having 
the force of law, be the law of the defend- 
ant, and in ‘the absence of any specific 
law and usage, justice, equity and good 
conscience. Furthermore under s. 37, sub- 

cl. (2) of the Bengal N.-W. P. and Assam 
~ Civil Courts Act the Court, in cases not 
provided for under sub-cl. (1), has to act 
according to justice, equity and good con- 
science. There can be no doubt that justice, 
equity and good conscience require that 
the question of the validity of the alleged 
marriage must be determined according to 
the personal law of the defendant, that is, 
the Shiah Law. | 

If the first question were to be answered 
on the authoritiesof Shiah Law available 
in the English language, the answer can 
only be in the negative, that is to say, that 
a marriage between a Shiah woman and a 
Sunni husband is not illegal. 


There can be no doubt that there has. 


been a divergence of opinion among the 
Shiah jurists. According to the one set of 
commentators the equality in respect of 
Islam is the only condition necessary for 
the validity of the marriage. According 
to another set equality in Islam alone is 
Rot sufficient but there must also be equa- 


AZIZ BANO V. MOHAMMAD IBRAHIM MUSAIN, 


691 
lity in Iman. Iman in the Shiah text-books 
is used in a special sense so as to dis- 
tinguish the ‘Shiahs from Sunnis or other 
sects of Islam. 

Mr. Baillie’s Digest of Muhammadan Law, 
Vol. II, is composed mainly of translations 
from the Sharaya-ul-Islam which had been 
made and published at the suggestion and 
with the aid of the Nawab Saiyed Muham- 
mad Husain, Khan Bahadur, Tuhawur Gunj 
who was himself a Shiab. Mr. Baillie had 
also access to the Digest of Shiah Law com- 
piled under the superintendence of Sir 
William Jones. At page34of Vol. II Mr. 
Baillie states as follows :— 

“ Equality is a condition in marriage, 
that is in respect of Islam, or the general - 
profession of the Mussalman religion. 
Whether it is also a condition in respect of 
Iman, or true beliefis a question of which 
there are two traditions; but according 
to the most notorious or generally receiv- 
ed of these, equality in respect of Islam is 
all that is required.” 

Mr. Shama Charan Sircar in his Tagore 
Law Lectures has extracted the principles 
of Shiah Law from the Sharaya-ul-Islam 
and occasionally from the Rouzat-ul-Ahkam, 
Mafatih Irshad and Tahrir-ul-Ahkam, which 


_ ha considered books of “ paramount author- 


ity among the Imamias,” On points difficult 
and doubtful he invariably consulted the. 
learned Mujtahid of Lucknow who was 
with the Ex-Kirg of Oudh. He has not 
merely adopted the translations of Baillie, 
but has checked them himself. In his 
Lecture No. 18 he says:: 

“ Equality is a condition in marriage, 
that is in respect of Islam, or the general 


_ profession of the Muhammadan religion”. 


_ As tothe necessity of Iman, he, on the 
authority of Sharaya-ul-Islam, says: 

“The most notorious of the two tradi- 
tions is that equality in respect of Islam 
is all that is required.” 

He, however, quotes Tahrir-ul-Ahkam to 
say that the man's ability to support the 
woman isacondition in addition to that of 
Islam. 

Mr. Ameer Ali in preparing his Mu- 
hammadan Law of the Shiah School has 
made use of Mabsut, ‘Nihaya, Istibsar, 
Intisar, Hidaya, SarairGhunia, Sharaya-ul- 
Islam, Jawahar-ul-Kalam, Jama-ush-Shitta 
and Siratun Nijat (vide Vol. I, page 32). In 
Vol. II at page 416 his conclusion on this 
disputed point of Shiah Law is: 


“Islam and ability to support the 
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wife are the two necessary 
to. constitute a well assorted mar- 
riage. A Muslim possessed of sufficient 
means to maintain a wife may ‘among the 
Shiahs marry any Muslim woman without 
question of leniage or rank, forare not, it 
is pertinently asked, all Muslims equal ? ” 

This ‘statement of the law is based on 
the authority of Sharaya and Jama-ush- 
Shittat. Again at page 450 he remarks : 

“ As regards equality two conditions alone 


conditions 


are insisted upon (i) equality in respect of” 


Islam, in other words, the general profes- 
sion of the Islamic religion and (iz) abi- 
lity to support the wife.”  - 

At page 37 he has remarked generally ; 

‘Sunnis and Shiahs may validly inter- 
marry without any change of sect or com- 
*munion:” 

Mr. Tyabjiin his Principles of Muham- 
madan Law, para. 80, when consider- 
ing whether a marriage should not be 
avoided on the ground of inequality, says 
that the Shiah Law requires equality only 
in regard to Islam. 

In the case of Syed Gholam Hosain Chow- 
dury v. Setabh ;:Begam (1), a Bench of the 
Calcutta High Court had to decide -the 
question as to whether a Sunni could marry 
a Shiah woman. They remarked that they 
could nowhere find that a Sunni was inca- 
pacitated from marrying a Shiah and 
accordingly held that the marriage was 


good, That case, however, may be dis- ° 


tinguishable on the ground that it was the 


defendant, a representative of the husband, : 


who was pleading the invalidity of ‘the 
marriage of the plaintiff. ` 
The learned Advocate for the appellant, 


who has argued the -case with great abili- . 


ty, realized that he had to face all these 
- authorities. The line of argument adopted 
by him was that all the above-mention- 
ed authorities are substantially based ‘on 
the Sharaya-ul-Islam, but that the view of 
its author has not been accepted by a num- 
ber of other eminent jurists. His contention, 
therefore, has been that in face of the 
other authorities which outweigh Sharaya-ul- 
Islam, the marriage should beheld tobe void. 

That it was likely that a divergence of 
opinion might arise becomes at once ap- 
parent when it is appreciated howthe au- 
thenticity of traditions came to be ex- 
amined centuries afterwards. Differences 
of opinion were quité natural. When such 


differences arose aniong the Sunni juri 
< (1) G W, R. ARI S eee 
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Imam Abu Hanifa, Imam Malik, Imam 
Shafi and Imam Hanbal who flourished in’ 
the first and the second centuries of the 
Hijra, it is notat all suprising that differ- 
ences of opinion arose among the Shiah- 
jurists also of whom the earliest jurists, 
whose book is in existence, namely, Ali 
Mufid, flourished in the third and the fourth 
centuries. The point in dispute cannot now | 
be decided by Courts sitting so many, 
centuries afterwards by an examination of 
traditions only. Reliance must be placed on 
the opinion of recognised jurists who alone, 
could have undertaken the task of sifting 
the traditions and, in cases of divergence, 
on their comparative superiority. | 

The first difficulty in our way is that all 
the authorities referred to by the various 
commentators are not available to us. It 
is, therefore, impossible to find out exact- 
ly how many authorities are one way and 
how many the other way. Even mostof the 
books which have’ been made use of by 
Messrs. Baillie, Shama Charan Sircar and 
Ameer Ali, have not been laid*before us.’ 
It is, therefore, not an easy task ‘to say. 
that the conclusion at which these’ learned 
authors arrived’ was necessarily wrong or 
that it was not supported by authorities 
other than Sharaya-ul-Islam. Another - 
danger that hasto be guarded against was 
pointed out by their Lordships of the Privy 
Council in the case of Abul Fatah Maho- 
med Ishakv. Rasamaya Dhur Chowdhri (2)- 
and the case of Bagar Ali Khan v. Anjuman, ` 
Ara Begam (3). In the last mentioned case 
their-Lordships remarked: ` ` 

“That danger is equally great whether 
reliance be placed upon fresh texts newly 
brought to light or upon fresh logical in- 
ferences newly drawn from old and undis- 
puted texts”. ` | 

It is, therefore, dangerous to depart from 
the view of the law. which has remained - 
unchallenged for at least over half a century. 
and which is to be found in the Sharaya-ul- - 
Islam, the book of the highest authority in 
India, merely bévause. some other authors 
have taken a contrary view, oA 

As to the Sharaya-ul-Islam Mr. Baillie in 
his Vol. Il, page 26 has-said that itisa-work, © 
of the highest authority. Mr. Shama Charan . 
Sircar has called it a work of the highest 
authority, at least in India, and more uni- 


(2) 22 C. 619 at pp. 631, 632; 22 I. A. 76; 6 Sar. P. O 
J. 572; 11 Ind. Dee. (x. s.) 412 (P. C). 

(3) 25 A. 236 at p. 254; 301. A. 94; 70. W. N 46555 
Bom, L. R, 410; 8 Sar. P. O. J. 397 (P. C) 
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Wersally referred tò than ‘any other Shiah 
Law book, and the chief authority for the 
law of the Shiahsin India. Mr. Ameer Ali in 
‘his ‘introduction to Vol. I at page 31 has 
‘pointed out that the Sharaya-ul-Islam isa 
well-known work on the Shiah Law on which 
‘several commentaries are in existence. It is 
true that according to Mr. Ameer Ali the 
narrow conveptiousof the author of Sharaya- 
ul-[slam have by gaining ground stopped 
all growth, but thisis bound to be so when 
‘conclusions are based on traditions which 
cannot alter by meré lapse of tims. Mr. 
Ameer Ali has himself in his book largely 


relied on Sharaya-ul-Islam. In the case of. 


Agha Ali Khanv. Altaf Hasan Khan (4), 
Mahmood, J., in delivering the judgment of 
the Full Bench, remarked at page 450* that 
“the Sharaya-ul-Islam is the most authori- 
tative text-book of the Shiah Law.” 

In the case of Mahomed Abid Ali Kumar 
Kadar, v. Ludden Sahiba (5) the learned 
Judges of the Calcutta High Court, at 
page: 2867, were not prepared to doubt the 
correctness of the Sharaya-ul-Islam as a 
binding authority amongst the Shidhs in 
India, In the case of Nazar Husain v. 
Rafeeq Husain (6), Piggott, J., remarked 
that the impression which he gathered 
from the Full Bench case of Agha Ali 
Khan v. Altaf Hasan Khan (4) was that 
“the Sharaya-ul-Isiam is the leading and 
the most weighty authority for the law ap- 
plicable to the Shiah seét in India.” ; 

In the case of Khirshed Hussain v. Fatyaz 
Hussain (7) Rafique, J., remarked “the 
opinion of the learned author of the 
Sharaya must carry greater weight than the 
opinion of other Shiah jurists, as he has 
been held by the Courts in this country 
from early times as the chief authorily on 
the law of the Shiahs.” 

The learned Counsel for the parties have 
not been able to lay before us the original 
text of the Sharaya-ul-Islam but Mr. Agha 
Haider has placed before us the book 
called Jamaa-i-Razwi which purports to be a 
translation of the Sharaya 
Lucknow, This book shows that the extracts 
made by Mr. Bailfie are accurate. There 
isa special section which deals with the 
‘eases of prohibition in marriage (hurmat). 


\4) 14 A. 429; A. W. N. (1892) 187; 7 Ind. Dee. (N. 6.) 

43. : | 

(5) 14 O. 276; 11 Ind. Jur. 296; 7 Ind. Dac. (N. s.) 183. 
_ (6) 18 Ind. Cas. 730; 8 A. L. J. 1154 at p. 1153. 

(7) 23 Ind. Cas. 253: 36 A. 289 at p. 307; 12 A. L. J. 
417. 
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These are stated to be six in number. 
Among these six cases infidelity is men- 
tioned as one, but the subject of a mar- 
riage between a “momina” with a Muslam 
other than a “momin” is not discussed at 
all. -This discussion finds place separately 
under a heading. “Things connected with 
the contract” (Lawahiq aqd). These letters 
are seven in number. , The first is equality. 
The learned author mentions that equality 
as a condition in marriage means equality 
in respect of Islam. He then goes on. to 
say that as to whether Iman is also a condi- 
tion is a question on which there are two 
traditions, the most notorious being that 
Islam is all that is required. The text of 
Sharaya ul-Islam is quoted and its com- 
mentary Jwahir-ul-Islam which shows that 
the translation by Baillie is perfectly cor- 
rect. The original Arabic word in the text 
is azhar which means most notorious. There 
can be no doubt that the author of Sharaya- . 
ul-Islam has nowhere said that without 
‘Iman’ the marriage would be nullity or 
void but later on he considers it ‘makruh’. 
Mr. Baillie has translated this word as abo- 
minable which is rather too strong a 
word, A better translation would be ‘ob- 
noxious’ or ‘hateful.’ An act which is 
makruh is not absolutely forbidden as 
‘haram’ would be, nor-is there any sin 
incommitting it, but it is to be deprecated 
and, as far as possible, to be avoided. Even 
if there had been any ambiguity in the text 
of Sharaya which thereis not, the fact that 
the question is not discussed undér the 
heading “hurmat,” that two traditions 
are mentioned by the author one of which 
is called the most notorious and that it is. 
nowhere stated that the marriage is illegal 
or void, the conclusion would have been 
justified that the author did not consider 
such a marriage to be absolutely prohibited 
but only undesirable. 

Mr. Agha Haider’s maincontention is that 
in view of the other text-books the Sharaya- 
ul-Islam should not be considered an 
authority on the question before us. 
` The first book relied upon by him is 
Sharah-i-Loma. Undoubtedly this is a book 
of some authority in the Shiah School. 
But when dealing with its comparative 
merit it-is necessary to point out that this 
book is not mentioned inthe lists of the 
authorities on Shiah Law prepared by Mr. 
Shama Oharan Sircar or by Mr. Ameer Ali, 
but Mr. Tyabji in his Muhammadan Law, 
2nd Edition, at page 86, does, however, men- 


Ba 


tion it, Sharah-i-Loma Damishqiya is named 
Rauzatul Bahiah andisa commentary by 
‘Zain-ul-Abdin on Loma Damishqi by Ibni 
Makki. The text Loma Damishqi itself is 
by no means clearly in favour of the appel- 
lant. It merely says that kafat (equality) is 
an accepted condition in marriage and after 
discussing the marriage with an infidel, or 
nasib or nasiba, the author merely says that 
“there are two traditions on whether the 
marriageof momina with ‘mokhalif’™ is valid. 
It may very well be urged that had the 
author's view been that such a marriage is 
‘absolutely illegal, he would not have con- 
tended himself by merely referring to the 


‘divergence of opinion and not saying that it- 


_is prohibited. ` 

But there is no doubt that the author of 
the Sharah-i-Loma when dealing with the 
conditions of marriage has taken the view 
that equality (kafat) in marriage means 
-equality both in Islam and Iman. He first 
says that the marriage with a nasibi man 
or nasibia woman isnot valid as they are 
worse than Jews and Christians. He then 
goes on to consider the question whether 
the marriage of a momina with a mukalif 
from whatever sect of Islam he may be, even 
though he be a Shiah other than Imamia, is 
oris not valid. He quotes’ that there are 
two traditions on this point, one thatit is 
invalid, and the other that it is valid but 
hateful. The commentator himself prefers 
the first view. It is obvious that the view 
of the author of Sharah-i-Loma is an ex- 
treme view which would make not only 
the marriage ofan Imamia with aman of 
every other sect of Islam invalid but also her 
marriage with- a Shiah other than the 
Imamia invalid. The author has, however, 
pointed out that the first view is based on 
three traditions:— ` 


(yard FAS] ptr Wit sol) 
The momins are equals of each other. 
alta gj} ids GIS ab Qe sled) 
garii - yy olis Wer! KS wh slay 
l gi is yed 
- It comes to you some one whose moral 


conduct (Ichulg) and religion you agree with 
then marry him. If you do not act like 


this there will be mischief on the earth. 


and great trouble. A momin does not agree 
with the religion ofany one other than 4 
momin. 
i blo gic J} a.y dy 
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An arifa is not to be kept near. any . one 
but an arif, KAN 

The first two traditions are based ox the 
sayings of the Prophet. As in the lifetime 
of the Prophet the different sects did not 
come into. existence at all and as the 
special use of the word momin by the 
Shiah jurists in relation to «themselves 
is of a much later origin, it is obvious 
that the first two traditions cannot be said 
to be decisive on the question. The word 
momin there obviously means Muslim. The 
third tradition is quoted from Imam Jafar 
Sadiq and uses the word arif and arifa. 
Now Sunnis and Shiahs both regard Hazrat 
Jafar Sadiq in high reverence. And there 
is nothing to show that words arif and arifa 
were at that time used for Shiahs, and for 
the matter of that, it is not clear that 
even now they mean anything more than, 
devout and pious persons. Literally mari- 
fat means recognition. The learned -Advo- 
cate for the appellant has referred us 
toa more restricted meaning given to it in 
alegal lexicon ‘Majmaul Bahrain,’ but even 
that book does not suggest that the word 
arif is applied to Shiahs as a sect. < 

Turthermore, the third tradition seems 
to be merely directory for Sheikh Tusi in 
his book Istibsar, Third Volume, page 
990, has stated a tradition that Faizul 
questioned Hazrat Abu Jafar as to whether 
a nasib could marry an arifa woman. He 
replied ‘no,’ as a nasib is a “kafir. Faizul 
‘then asked what about the case if any one 
other than a nasib who is notan arif marries 
her. He applied ‘one other than he is prefer- 
able (ahabbo) to me.’ This would also 
suggest that in the case of nasib the 
marriage ‘would be illegal but in the other 
case only undesirable. we, 


Besides basing his opinion on these ‘three 
traditions, the-learned author mentions a 
further ground that a woman takes frem 
the etiquette of -her huskand and may hava 
his religion forced on her. Referring to 


the second view he has pointed out that 
“ it was adopted 


with 44:1,5 by Al Mufid, 


Ali Mohakki Ibn Saiyidon the ground that 
iman was thesame thing as Islam and that 
the ground for coupling with it the condi- 
tion of iman was weak because the tradi- 
tions are either incomplete or weak and 
majhul. s 

It is interesting to note that we have 
had two printed editions of Sharah-i-Loma 
produced before us, The marginal nete 
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“on the edition produced by the learned 
Advocate for the plaintiff when referring 
to the second tradition says that this does 
not involve the absolute prohibition of the 
marriage of any one other that the one 
mentioned therein. In- the: second edition 
there is a marginal note that sufficiently 
of Islam has been accepted by Al Mufid Ali 
Mohakkiq and Ibn Hamza. And there isa 
further note that the second tradition has 
been criticised in Masalik inasmuch as it 
“ does not indicate the scope of the validity 
of marriage and that the joining of khulg 
(conduct) with din (religion) in kafat is not 
in accordance with the well accepted doc- 
trine. The marginal note adds that the idea 
is to indicate the husband in his perfec- 
tion, and it is said that the prohibition 
of the marriage with any one other than 
that mentioned is not necessarily invalid, 

It has been contended by the learned 
Advocate for the appellant that the word 
nasib means a Sunni and that, therefore, 
the marriage is void according to the 
unanimity of opinion. He has cited before 
usa passage said to have been taken from 
Vol. If of Jawahar-ul-Kalam to show that a 
nasib is not only onewho hates the Ahlibait 
but also the followers of Ahlibait. He 
has, therefore, argued that nasib stands for 
all sects of Islam other than Shiahs. 


But in view of misquotations from Vol, V 
made by the translator for the appellant, 
referred to by me hereafter, I am not pre- 
pared to take this passage as correctly 
representing the opinion of the author 
(specially asin Vol. V he uses the word 


‘Wei fora particular sect and the word 
Å li’ for all sects other than the one 


to which the author himself belongs) when 
Vol. ILitself has not been laid before us. 
This contention is-also contrary to the way 
in which the distinction between mukhalif 
and nasibi is drawn in Sharah-i-Loma itself. 
nasibi is a class by itself, whereas mukhalif 
may bea parson belonging to whatsoever 
“sect of Islam even though he be a Shiah 
_ (ghair Iammia). It is ‘obvious that the 
word mukhalif standa for all the sects 
of Islam other than the Shiahs and the 
nasibis, The distinction is made clear still 
in Jama1-i-Razvi (translation of Sharaya- 
ul-Islam) where it is psinted out that a 
nasib is one who proclaims his hostility 
to Hazrat Ali and Ahlibait or one who 
though does not proclaim it but whose 
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hostility is evident from his conduct. It 
goes on to add: f 

“The mere fact that he isa mukhalif of 
the Imamia religjon will not make the 
rule as regards nāstbis applicable to him.” 

Mr. Ameer Ali in his Vol, II, page 6, has 
pointed out that the enemies of Ahlibait 
are called nawasib (rebels) or khawarij 
(insurgents or deserters). In Lane's Arabic 
English Lexicon, Book I, part 8, nawasib, 
nasibia and ahlul nasb are stated to be 
“appellations of a sect who made it a 
matter of religious obligations to bear a 
violent hatred to Ali, theson of Abu Talib; 
so called because they acted with hostility 
or enmity towards him and openly opposed 
him: they were a sect of the khawarij.” 

Similarly in Farhang published by the 
Nawal Kishore Press uf Lucknow nawasib 
is said to be a sect of Mussalmans who 
bear enmity towards Hazarat Ali. It is 
clear that Sunnis who have a reverence for 
Hazrat Ali and Ahlibait do not come under 
this appellation which is a historical ex- 
pression fora particular sect which never. 
recognises Hazrat Ali. as the rightful 
Khalifa. This point will be made very 
clear when the next authorities are dis- 
cussed, 

The next book relied upon on behalf of 
the appellant is Jamaa-i-Abbasi by Bahaud- 
din whieh according to Mr. Ameer Ali is 
“ generally considered. to by the work 
of Bahauddin Muhamad Amili” It 
is a book in the Persian language. Al 
Muhakkiq has given six things as being 
haram in marriage. This author, however, 
gives eight things as being haram in 
marriage. His classification does not, how- 
ever, tally with that in Sharaya-ul-Islam. 
The sixth thing mentioned by him is 
marriage of a momina woman with a Sunni 
husband. He has, however, added that some 
of the Mujtahids regard it as only makruh. 
On the same footing with such a marriage 


“are placed other prohibition like the third 


one, namely, marriage ofa woman by her 
Vakil to himself, and the seventh one,’ 
namely, destruction of articles which are 
given in sacrifice at the time of marriage 
knowing that the owner is nob consenting. 
Tt is possible to suggest that the third pro- 
hibition would make the marriage only 
voidable, and the seventh one would have 
no effect on the validity of the marriage at 
all. f 

The next book Majmaul Bahrain is 
really an Arabic legal lexicon and is by 
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the author of Jammaa-i-Abbasi. In this the 
compilor has expressed the view that kafat 
means not only Islam but Iman and the 
ability to maintain the wife. 

The next authority relied upon is a 
Persain book Zakhiratul Maal by Sheikh 
-‘Zainual Abdin of Karbala. In answer to 
the question as to whether the marriage 
ofa Sunni woman with a Shiah husband 
ora Shiah woman with a Sunni hushand 
is valid the author says the first one is 
valid and the second one is invalid. He 
adds tliat some of the learned men have 
regarded the marriage of a Shiah woman 
with a Sunni husband as valid, but this is 
_ the weaker view. He goos on to add that 
if the marrage of a Shiah woman with 
Sunni husband takes place under ignorance 
of law, without purposely refraining from 
finding out that law, then there is no sin 
and the issue will be legitimate. It is also 
said that if the marriage takes place under 
‘compulsion, there would be no sin. 

It is obvious that the author of Zakhiratul 
Maal does not consider that aiSunni is a 
nasibi for in that view he would not have 
upheld the marriage of a Shiah husband 
with a Sunni woman as valid, for as to 
nasibias there is a unanimity of opinion that 
an intermarriage is illegal. < 

The next book quoted is Alkafi which 
‘aslo says that the marriage with nasibi is 
not valid. This book, in view of the mean- 
ing of the word nasib as givenin the dic- 
tionaries, is not in point. 

An extract from the fifth tvolume of 
Jawahar-ul-Kalam has been quoted to show 
that it is illegal to wed a Shiah woman to 
a nasib who declares his enmity with 
Ahlibatt. On a careful examination I dis- 
covered that the passage embodying the 
view of the author of Jawahar-ul-Kalam 
which is against the appellant’s contention 
had not been quoted. After discussing 

- the two traditions and quoting the reasons 
for and against each, the learned commenta- 
tors own conclusion is that in the matter 
, of equality in marriage, Iman is a synonym 
for Islam and is not used in its special 
meaning for the special meaning attached 
to Iman isof a later origin and is not.a 
‘necessary condition in marriage. In his 
opinion the validity rests on kalma alone. 
Of course an exception is made in the 
case of nasibs who are regarded as being 
outside the pale of Islam, even worse than 
Christians and Jews, But it is pointed out 
that every mukhalif is not a nasib. 
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This exhausts the authorities relied upon 
on behalfof the appellant. 

Mr. Agha Haider has also tried to rely on 
the opinion of Maulvi Nasiri Sahib who 
apparently was examined in this case as an 
expert witness. In my opinion his evidence 
does not come within s. 45 of the Indian 
Evidence Act and is inadmissible. The 
Shiah Law on marriage is the law of the land 
and isin force in British India. It can by 
no means be called foreign law, nor such law 
is a science or art within the meaning of that 
section. It is the duty of Courts themselves 
to interpret the law of the land and apply 
it and not to depend on the opinion of 
witnesses howsoever learned they may be. 
It would be dangerous to delegate their 
duty to witnesses produced- by either party. 
Foreign law, on the other hand, isa ques- - 
tion of fact with which Courts in British 
India are not supposed to be conversant. 
Opinions of experts on foreign law are, 
therefore, allowed to be admitted. 

The learned Vakil for the respondents 
has confessed that he has had no access to 
the text-books of Shiah Law, not even those 
to which there are references that they 
hold the view in his favour, because such 
books are not easily available. He has 
placed his reliance on the law to be found 
in the English commentariesand has urged 
that it is not fair to say that those books 
are based merely on the Sharaya-ul-Islam. 
He-has pointed out that Mr. Shama Charan 
Sircar and Mr. Ameer Ali have made use of 
a large number of other books which have 
not been laid before the Court. He has, 
therefore, urged that the conclusion at. 
which these learned authors arrived must 
have been arrived after an examination of 
all the leading books. Furthermore, he has 
contended that even if there are other books. 
giving preference to the contrary opinion, 
the authority of Sharaya-ul-Islam which has 
always been regarded as the most authori- 
tative text-book so farat least as India is 
concerned, should be accepted. 

Sharaya-ul Islam is undoubtedly the most 
universally known authority on Shiah Law 
so far at least as India is concerned. The 
view of Al Muhakkigq, its author, is un- 
doubtedly that such a marriage is not 
illegal. It cannot be disputed that mixed 
marriages of this kind have existed and do 
exist in this country. The plaintiff's witness, 
Ashiq Ali, who is an uncle of the contest- 
ing defendant, has stated that his own 
mother was a Shiah and his father a Sunni 
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and that such mixed marriages do take 
place.. Even the defendant, Musammat 
Aziz Bano, in her statement on oath, has ad- 
mitted that marriages between Shiahs and 
Sunnis do take place, though she has added 


that aSaiyid’s daughter is not sent toaSunni. ` 


‘She has also admitted that her grand- 
mother’s relations are Sunnis. The existence 
of such marriages-cannot be doubted. It 
is, therefore, a fair inference to draw that 
the view of the author of Sharaya-ul-Islam 
has been accepted so far as India is con- 
cerned and that the contrary view that such 
a marriage is illegal has not been accepted 
here, though the fact that such marriages 
are not very common may be said to indicate 
that they are considered undeniable. To 
take the view that the rule laid down by 
the author of Sharaya-ul-Islam is not the 
correct law would have most far reaching 
effect and Iam by no means satisfied that 
Al Muhakkiq’s view is not the correct view. 
His is a liberal view which considers that 
persons belonging to sects other than Shiahs 
are within the pale of Islam and there is 
equality between them so faras marriage 
is concerned. The view exponunded by the 
author of Sharahi Luma would render 
illegitimate not only the children of a Shiah 
wife married toa Sunni husband but also 
of all Imamia women married to ghair 
Tmamia Shiahs. It seems to me that it is 
now too late in the day to urge that the 

- view of the author of Sharahi Luma should 
be accepted. 

As to the text-books in Persian, I am by 
no means satisfied that in India they are 
of authority comparable to Sharaya-ul-Islam 
or Jawahir-ul-Kalam, or for the matter of 
that, even Shara Luma. ' 

The fact that only on one occasion, when 
the point was raised, the Calcutta High 
Court decided against the invalidity, and 
that since then such a marriage has 
not been challenged, at least so far as the 
reported cases go, is very significant. c 

The conclusion of Mr. Ameer Ali, who is 
well-acquainted with the doctrines of ‘Shiah 
Law, also carry great weight. It may further 
be pointed out that Tudball and Rafique, 
JJ., in the case of Khursheed Hussain v. 
Faiyaz Hussain (7) had before them 19 
‘authorities including Sharahi Luma and 
Jawahar-ul-Kalam on the one hand and yet 
they did not consider them to be of suffici- 
ent weight as against Sharaya-ul-Islam. In 
the present case even Jawahar-ul-Kalam 
supports Sharaya-ul-Islam. f 
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Even apart from all these considerations 
it is the duty of Courts, in cases of divergent- 
opinion, when it seems impossible to as- 
certain the comparative merits of the 
authorities, to accept the view which is more 
in accordance with equity, justice and good 
conscience. Mr. Ameer Ali in his preface 
to the Third Edition at page 7 has referred 
to the important rule to which attention 
had been called by Sir William Jones, that 
“when the great expounders of Musalman 
Law have enunciated divergent doctrines 
or expressed different opinions, the Judge 
administering Musalman Law is to adopt the 
one most conformable to equity and the 


- requirements of the times.” 


Mr. Tyabji also in his book on Muham- 
madan Law, para, 11 (a) pointed out 
“when Musalman jurists of authority have 
expressed dissentient opinions on the same 
question the Islamic Oourts presided over 
by Kazia have authority to adopt that view 
which in the opinion of the presiding officer 
is most in accordance with justice in the 
particular circumstances.” 


And in para. 11 (b) he has considered how 
the functions and powers of the Kazia are 
exercised by the Courts of British India. In 
this case there can be no doubt that the 
view that the marriage is not illegal is “most 
conformable to equity and the requirements 
of the times.” 

Iam, therefore, of opinion that the mar- 
riage of a Shiah woman with a Sunni 
husband is not absolutely illegal so as to 
make it void. 

There now remains to consider the second 
question as to whether such a marriage is 
voidable even though contracted by the 
father. Mr. Ameer Ali,in his Muhammadan 
Law, Vol. II, page 420, has on the authority 
of Jamaa-ush-Shittat remarked : 


“When the contract i$ entered into by the 
father or in his absence by the nearest 


‘living paternal ancestor, the minor whether 


male or female has no option on attaining 
puberty unless the contract is to the mani- 
fest disadvantage of the minor or has been 
carelessly or wickedly entered into, e.g., when 
the father ofa girl has married her to a 
lunatic or an eunuch or if a hoy has married 
him to a female which is unfit for connubial 
intercourse or has bound him to pay a 
dower which is utterly beyond his means, the 
contract is subject to the minor’s option on 
attaining puberty. These examples are by 
no means exhaustive.” 
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Mr. Wilson in his note under para. 18, 
wher referring to another statement in Mr. 
Ameer Ali’s book that “there seems to be 
a general consensus amongst all jurists 
that where a father has acted wickedly or 
heedlessly the marriage is voidable” has 
said that a Muhammadan marriage being 
simply a civil contract this agrees with 
the general maxim of the English Law. 
Mr. Tyabji in para. 70 of his book says: 
“The authorities of all sects of Muham- 
madan Law are agreed that where a father 
or paternal grandfather fraudulently or 
negligently contracts his minor child or 
grandchild in marriage, it is voidable at the 
optionof the minor, on his or her attaining 
majority.” 

Further in para. 72 he has stated that the 
more approved Shiah doctrine is that the 
marriage contracted by a father or paternal 
grandfather on behalf of his minor child or 
grandchild is voidable by the minor on his 
attaining majority, if the father or grand- 
father has agreed to an improper dower. 


There is no doubt thateven on this ques- 
tion there issome divergence of opinion and 
there are two traditions as to whether the 
marriage contracted by the father is or is 
not absolutely binding. The learned Coun- 
sel for the parties, however, have not pro- 
duced before us any original texts on the 
question one way or the other. Mr. Baillie’s 


Digest, though it states that according to` 


the more approved of the two traditions a 
young girl who has been given away in 
marriage by her father has no option after 
attaining puberty, does not expressly con- 
sider the case where the marriage is to the 
“manifest disadvantage of the minor” or 
“has been carelessly or wickedly entered 
into.” As to this contingency the book is 
silent. Whereas both Mr. Ameer Ali and 
Mr. Tyabji have, as already mentioned, ex- 
pressed the view that even in the case of a 
marriage performed by the father there is 
no absolute finality, it would be in accord- 
ance with equity, justice and good con- 
science to accept the tradition which says 
that in certain special cases there is an 
option left to the minor boy or girl even 
though the marriage has been performed by 
the father or grandfather. 


I have already said that though there is a 
great divergence of opinion on the question 
of the validity of the marriage of a Shiah 
woman. with a Sunni husband, there is 
absolute unanimity that such a marriage is 
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at least makruh, that is to say, “obnoxious”. 
or hateful. Itis considered makruh because 
of religious sentiments as well as the danger 
that a wife is likely to adopt the religion of 
her husband. It seems to me that if a 
minor Shiah girl has been given away in 
marriage by her father while of nonage, 
when it was impossible for her to have any 
voice in the matter, and on attaining 
puberty she considers the marriage to be 
repugnant to her religious sentiments and 
grossly disadvantageous to herself, it would 
be contrary to all rules of equity or justice 
to force such marriage on her and thereby 
compel her to live with a person who. is 
abhorrent to her. When her religion 
says that such a marriage is abhorrent 
she must be allowed the option to re- 
pudiate it if any option can ever “exist. 
Had she allowec the marriage to be con- 
summated, or in some other way ratified 
the marriage, then her option of puberty 
would have been gone and the marriage 
would be a perfectly valid marriage and her 
issue legitimate. Butin this case it is an 
admitted fact that there has yet been no 
consummation at all- The finding of the 
First Court, which was not challenged be- 
fore the lower Appellate Court, is that she re- 
pudiated the marrirge on attaining puberty. 
lf, therefore, she had an option in the 
matter, the marriage has been avoided. In, 
view of the rule of Shiah Law as laid down 
by Messrs. Ameer Ali and Tyabji, and in 
view of the fact that no texts expressly 
laying down a contrary opinion have been - 
cited before us, I am bound to hold that 
the option of puberty existed in this case, 


It follows that, although I hold that the — 
marriage ofa Shiah woman ‘with `a Sunni 
husband, if entered into when the parties 
are of age or if performed by her guardian 
and ratified by her on attaining puberty, is 
valid and legal and her offspring are legiti- 
mate, I also hold that such a marriage, if 
performed by her guardian, no matter whe- 
ther he is the father or the grandfather, 
is capable of being repudiated by her on 
attaining puberty because it may affect her 
religious sentiment and may, therefore, be 
said to be to her manifest disadvantage. This 
is a liberal view to take and is obviously- 
in accordance with justice, equity and good 
conscience as well as the requirements of the 
times. 


I may further add that. even if a decree 
for restitution of conjugal rights could have 
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been passed, it would have been almost 
a futile one as under the amending Act 
XXIX of 1923, the defendant cannot 
even be detained in prison for disobedience 
of a decree for restitution of conjugal 
rights. i 

I would, therefore, allow the appeal and 
setting aside the decrees of the Courts below 
declaré that though the marriage was not 
illegal, yet the defendant had an option of 


- repudiation which has been duly exercised, - 


and that, in consequence, the marriage 
, tie no longer subsists. She will of course 
have no longer any claim for any dower. 

Mukerji, J.—This appeal arises out of 
a suit for restitution of conjugal rights and 
raises a point of Muhammadan Law, the 
decision on which must have a far-reaching 
consequence, Owing to the importance 
of the point involved this appeal was 
laid before a Bench of two Judges although 
it was ordinarily cognisable by a Single 
Judge, 

The facts involved are all admitted in 
second appeal. It has been found that the 
plaintiff Muhammad Ibrahim, who is the 
respondent in this Court, is Sunni by faith. 
He was married with the consént of her 
father to the appellant Musammat Aziz 
. Bano, who was a minor at the time of the 
marriage. Masammut Aziz Bano and her 
father both profess the Shiah faith. Aziz 
Bano, on attaining majority according to 
- the Muhammadan Law (on attaining puber- 
ty), repudiated her marriage with Muham- 
mad Ibrahim on the ground that Muhammad 
Ibrahim being a Sunni by faith, and Aziz 
Bano herself being a Shiah, the marriage 
_ was-void in law. Muhammad Ibrahim 

wanted that Aziz Bano should come and 
live with him and, therefore, made attempts 
to induce her father (the mother is dead) 
. tosend away the girlto him. This being 

refused, he brought the suit out of which 
this appeal has arisen. 

The principal plea was that the marriage 
was voidin law. The Court of first instance 


found the issue in favour of the plaintiff 


and itsjudgment has been upheld by the 
Court of first appeal which relied on the 
case of Syed Gholam Hossein Chowdhry v. 
Setabh Begum (1). 

In this Court Mr. Agha Haider has con- 
. teaded that according to the true interpre- 
tation of Shiah Law, the marriage of a 
Shiah girl with a Sunni husband is absolute- 
ly void, althougo the marriage of a Shiah 
“man with a Sunni girl will not beso. He 
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has candidly confessed that so far as the 


authority of Sharya-ul-Islam is concerned it 
is against him although it holds that a 


marriage like this is “ abominable” or isto - 


be detested. He argued that Sharya-ul- 
Islam was not the only book on Shiah Law- 
and that for the simple reason that this was 
the only Shiah book that happened to be 
translated and noother book was rendered 
accessible to the English knowing jurists, 
Sharya-ul-Islam received the weight that 
was not really due to it. Mr. Agha Haider 
took us through several original texts in 
different books and itis dueto him that 
we should examine what these books have to 
say. i : : 
We then start with the fact that accord- 
ing to Sharya-ul-Islam and the rule of 
Shiah Law as recognised by English know- 
ing authorities, viz., Amir Ali,Shama Charan 
Sarkar, Wilson and .Tyebji, there is no 
inherent bar to a Shiah of either sex con- 
tracting a lawfulmarriage with a Sunni of 
the opposite sex. The opinion of most of 
these jurists is. based on Sharya-ul-Islam 
but the opinion of Amir Aliis also based on 
the authority of Jame-ul-Shittat. Coming 
then to the authorities quoted by Mr. Agha 
Haider the first book to be examined is 
Jame-ul-Riswi. It is really a Persian trans- 
lation of Sharya-ul-Islam which isin Arabic. 
According to the Shiah Law two things are 
necessary for marriage, viz., “equality” and 
the ability of the husband to support a wife. 
The question is what is equality, that is to 
say, whether equality of religion is enough 
or should there be equality of faith in the 
doctrines of Shiah faith as well? Onthis 
point Jame-ul-Riswi says that there are two 
views. The usual view is that the husband 
and wife both must be Muhammadans, that 
is tosay, must profess the Islam faith, and 
that should be enough for their marriage. 
Others say that asa woman generally fol- 
lows her husband’s faith, it is not desirable 
that a Shiah woman should marry a Sunni 
husband and thus run the risk of losing 
her own faith by adopting that of her 
husband. ‘Thus, in the opinion of the trans- 
lator of Sharya-ul-Islam, as given out in 
Jame-ul-Riswi, the ‘better opinion’ is that 
a Shiah woman “should not marry a non- 
Shiah husband. The language that has 
been really used by the translator is to the 
effect that the marriage or nikah of-a 
Momina or a-Shiah girl with a nasib is 
invalid and is to be deprecated.- Mr. Agha 
Haider argued that a nasibisa Sunni. We 
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asked the learned Counsel to produce any 
authority to prove his statement. Mr. Agha 
. Haider relies on Majmaul Bahrain to show 
that a Sunni is a nasib. According to the 
Law Lexicon, Majmaul Bahrain, edited by 
the author of Jame-Abasi, a nasib, is one 
‘who shows enmity not only to the house of 
the Prophet but also to those who are their 
followers, that is to say, the Shiahs. This 
exposition of law is sought to be based on 
a statement of Imam Jafar Sadiq the sixth 
Imam. But itis extremely doubtful if any 
such opinion can be hung on the short 
hadis of the said Imam. For Imam Jafar 

Sadiq said simply this that “that person is a 
_ nasib who shows enmity to the Ahl-i-bait.or 
descendants of Muhammad.’ 

If we re-call the history of the rise of the 
Muhammadan faith we find that the nasibs 
were really the followers. of Ommaya and 
his descendants who made war on Abl-i bait 
or the descendants of the Prophet. The 
Sunnis fought the house of Ommaya and 
took away all the temporal-power from 
them. Thus between the Sunnis and the 
original nasibs no love was lost. Thus al- 
though Sunnis and Shiahs are not at all 
friendly, there is no real authority for the 
statement that the words “Nasibs and Khar- 
jis” apply to Sunnis pure and simple. On 
the other hand, the dictionary of Lane Pool 
does not give Sunni as one of the meanings 
of the word nasib. To sum up,the author 
of Jame-ur-Riswi, who is only translating 
Sharya-ul-Islam, gives it as his opinion that 
it is not open to a Shiah woman to marry 
a nasbi. Giving full,force to all that has 
been said by the author it doés not: follow 


that he prohibits the marriage of a Shiah | 


girl with a Sunni husband. 

The next authority relied upon by Mr. 
Agha Haider is Sharya Looma, s. 14. This 
book is not mentioned. in the bibliography 
of Shama Charan Sarkar and Amir Ali. 
Tyebji mentions it at page 86. -There is, 
however, no doubt that such a book exists. 
But its weight asa book of authority has 
been denied at least where it conflicts with 
the rules laid down in Sharya-ul-Islam. 
The author of Sharya Looma is not known. 
lt has not been established, though it has 
been asserted, that it is-[bn Makki. Dis- 
cussing the question as to what is necessary 
for a valid, viz., discussing the principle 
that equality is necessary for marriage, 
the author gives the opinion that although 
there are two opinions on the point and 
one of the opinions isjthat Islam is “Imam,” 
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it is safe to be cautious and, therefore, a 
Shiah should not marry anon-Shiah. As 
authority for his opinion the author quotes 
an alleged saying of the sixth Imam Jafar 
Sadiq, viz;—‘an Arifa could not live with 
anon-Arif.. The whole qrestion, therefore, 
is whether this tradition or hadis handed 
down through the sixth Imam rea)ly means 
that_a Shiah girl should not marry a non- 
Shiah husband. The answer to the ques- 
tion would turn upon the meaning of the 
word ‘Arif’ Mr. Agha Haider's contention 
is thatan Arif is a Shiah and Arifa is a 
Shiah girl. Mr. Agha Haider was unable 
to produce before us any authority for the 
statement that an Arifa can mean only a 
Shiah girl and nobody else. Shakespeare 
in his dictionary says that an Arifa is a 
pious or devout woman. Unless, theréfore, 
we take it that a Shiah writer thinks that 
all the Shiahs are Arifa the learned Counsel 
cannot maintain that the hadis handed 
down by the sixth Imam means what-he 
contends for. The further question remains 
whether the word ‘Arif’ was ever used; at 
the time when the sixth Imam flourished, 
in the sense of a Shiah. The authority of 
Sharya Looma on this point, therefore, is 
not conclusive. No doubt, so far as the 
opinion of the author goes; it is in the 
But the authority on 
which that opinion is based would not 
appear to support it (the opinion). 

The next book relied upon is Jama 
Abbasi. Closely connected with this book 
is the Law Lexicon already mentioned, by 
the same author (Baha Uddin) viz: Majmaul 
Bahrain. This book is no doubt referred 
to in their bibliography by the important 
writers on Muhammadan Law, viz: Amir 
Ali, Tyebji and Shama Charan Sarkar, 
The opinion of Jame-Abbasi is recorded at 
page 121 of the book. It says that eight 
things make a marriage haram or illegal, 
The sixth thing is the marriage of a Momina 
(Shiah girl) with a Sunni. The author 
adds that some are of opinion that such a- 
marriage is not ‘illegal’ but only makruh 
(abominable). Assuming that the word- 
‘haram’ is used to signify something- abso- 
lutely illegal, the author of Jame-Abbasi’ 
quotes two opinions and-does not give his 
own opinion with any clearness. But the 
same author in his book Majmaul Bharain 
is clearly of opinion that of the two opinions 
held, the opinion that the marriage of a 
Shiah girl with a Sunni husband is-illegal 
is ‘the more. acceptable.’ The question is 
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whether this is a mere opinion of the 
author or whether it is based on something 
more sacred than the author's opinion. We 
are left in darkness on this point. 

The next authority relied upon by Mr. 
Agha Haider is Zakhirut-ul-Maad by Zain- 
ul-Abdin, otherwise known as Shaik-ul- 
Islam, The book is in Persian and states 
the law in the form of answers to ques- 
tions. Two of the answers are that a Shiah 
male person can marry a Sunni woman, 
but a Shiah woman cannot marry a Sunni 
man. Then the question is put to the 
author: “If there be no Shiah bridgeroom 
available, whether the marriage would be 
valid.” Theanswer givenis:“If the marri- 
age should take place in ignorance of law 
and without any attempt to shut one’s eyes 
to the correct state of the law, the marriage 
would be good and the issues would be 
legitimate or if the marriage be under 
compulsion it would be good, Theauthor, 
however, goes on to express the opinion 
that it would-be better for the people con- 
cerned to leave the country in order to 
avoid such mixed marriage. Again the 
author says that some scholars hold that a 
marriage of a Shiah with a Sunni is valid 


‘ but such opinion is weak (za-eef). 


r 


Apart from the authoritativeness of the 


` opinion ‘expressed in this book, it is clear 


that the author is of opinion that there is 
no inherent bar.to a Shiah woman marry- 
ing a. Sunni man. For, if anything in- 
heréntly wrong in marriage be committed in 
ignorance of, law or under compulsion, the 
marriage cannot become valid and the chil- 
dren cannot become legitimate. 

The.next book that is relied upon is Al 
Kafi. This book is mentioned in their bib- 
liographies by Tyebji and also by Shama 
Charan Sarkar. The author, in this case 
also, bases his opinion on the selfsame 
tradition said to have been handed down 
by the sixth Imam Jafar Sadiq. One 
Fuzail states that he asked Jafar Sadiq 
if he could marry a “nasib.” The: reply 
he got was “By God it is surely not lawful.” 
Fuzail goes on to say that herepeated the 
question and thereupon was asked in his 
tum whether the person who proposed 
to marry was an Arifa. Fuzail replied 
that she was and then Jafar Sadiq replied: 
“An Arifa will never associate with one 
who is non-Arif.” Thus, to find out the 
opinion of Al Kafi we have to find out the 
meaning -of the words ‘Nasib’ and ‘Arif’ 
These words have already been discussed 
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above and theresult arrived at is that it 
is not established that an Arif or Arifa 
meant a Shiah man or a Shiah woman alone 
and nobody else, and that a nasib is not the 
same person as a Sunni. : 

The sixth and the last authority quoted 
is . Jawahir-ul-Kalam, Vol. II. This author 
discusses the tradition said to have been 
handed down by Jafar Sadiq already quoted 
above and comes to the conclusion that 
it is not lawful for a Shaih girl to marry 
a nasib and a nasib is one who hates 
the Shiahs, The conclusion sought 
to be drawn is that a Sunni hates Shiahs 
and is, therefore, a nasib. The author 
of Jawahir-ul-Kalam, is said, dis- 
cusses who is nasib and states that nasib 
is aman who bears enmity to the Ahl-1-bait 
and to the friends of Ahl-i-batt. But the 
original book has not been placed before 
us. The friends of Ahl-i baitare said to be 
the Shiahs and hence it is argued that a 
Sunniis a nasib. 

Now the question is whether the author- 
ities quoted and relied upon by Mr. Agha 
Haider are enough to outweigh the clear 
authority of Sharya-ul-Islam. In my opi- 
nion it is not right to say that all the 
writers in English language on Muham- 
madan Law have gone astray because of the 


` facts that Sharya-ul-Islam was the only 


book that was translated into English. . The- 
question arises “ifthere are other equally 
important books or more important books 
on Shiah Law, why did not anybody sug- 
gest the translation of such a book and why 
were no such books relied upon in cases so 
as to bring them into prominence?” The 
simple answer must be that the authority 
of Sharya-ul-Islam stands paramount and 
if there were any books of equal authority 


-they would have been brought out and 


translated. It will. be noticed that several 
of the books relied upon by Mr. Agha Haider 
are nothing but mere commentaries. on 
Sharya-ul-Islam itself, 

Wherever authorities have been quoted 
with the object of out-weighing the author- 
ity of Sharya-ul-Jslam, the Courts have 
always accepted the authority of Sharya-ul- 
Islam as against other books. In the case 
of Agha Alt Khanv. Altaf Hasan Khan (4). 
Mr. Justice Mahmood expressed the opinion. 
that Sharya-ul-Islam was the most author- 
itative text book of the Shiah Law. He- 
also points out that Jawahir-ul-Islam itself 
is nothing but a commentary on. Sharya-ul- 
Islam. Again, in this Court Piggott, J., in. - 
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Nazar Husain v. Rafeeq Husain (fi), ex- 
pressed the opinion, based on the opinion 
of Mahmood, J., quoted above, that Sharya- 
ul-Islam was the leading and most weighty 
authority so far as the Shiah Law was con- 
cerned in India. ` The Privy Council, in 


the case of Baqar Ali Khan v. Anjuman Ara’ 


Begam (3), quote with approval a certain 
remark, their own dictum, in the case of 
Abul Fata Mahomed Ishak v. Rasamaya 
Dhur Chowdhri (2), and point out the dan- 
ger of relying on ancient texts and suppos- 
ed precepts of the Prophet where fresh texts 
are newly brought to light or fresh logical 
inferences are drawn from old undisputed 
texts. 

Following the principle laid down by the 


Privy Council and following the opinion’ 


expressed by Mahmood, J., and supported by 
Piggott, J.,in this Court, I must hold that 
the opinion of Sharya-ul-Islam must be 


- accepted in preference to the opinions relied. 


upon on behalf .of the appellant I would 
not repeat what I have already said, viz., 
most of the texts and commentaries quoted 
by Mr. Agha Haider do not go to the length 
of supporting his contention that it is 
a universal rule of law that the marriage of 
a Shiah girl with a Sunni husband is void 
ab initio. I am further fortified in my 
view by the fact that since the practice of 
law reporting started, and this started many 
years ‘go, we have not got a single case in 
the pages of the reports to show that the 
validity of ‘such a marriage was ever 
seriously questioned. It was questioned 
only once, viz., in the case of Syud Gholam 
Hossein Chowdhry v. Setabh Begum (1) and 
the answer was given adversely to the con- 
tention of the appellant. [hold that as a 
matter of universal law itis not right to 
say that a marriage of a Shiah girl with a 
Sunni husband is void ab initio. ` 

Now I come to another equally important 
question raised by Mr. Agha Haider in the 
course of his argument. It is this. Although 
a marriage of a Shiah girl with a Sunni 
husband, if it has been consummated, be 
irrevocable and 
not follow thatit is open to the father ofa 
Shiah girl to marry her, during her. minority, 
to a Sunni man so as to deprive her of 
her right of repudiation of marriage on 
attaining majority. In other words, Mr. 
Agha’ Haider contended that a marriage of 
a Shiah girl with a Sunni husband was 
repudiable by ithe girl on attaining 
majority. 
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It is common ground that the marriage 
in the present case has not been consummat- 
ed. It has been found as a fact that the 
girl repudiated the marriage at the earliest 
possible opportunity, on keing aware of the 
fact. It has been found that no fraud was 
practised by the father in negotiating and 
celebrating the marriage. / 

It is the opinion of Sharya-ul-Islam that 
although equality offaith (Islam) alone is 
sufficient for the validity ofa marriage, the 
marriage of a Shiah girl with a Sunni man 
is abominable (makruh). This opinion has 
been repeated by the: commentators of 
Sharya ul-Islam quoted by Mr. Agha 
Haider. 

This argument leads us to examine whe- 
ther it is open toa Shiah girl to repudiate 
a marriage contracted by her father for her 
during her minority. According tothe law 
as quoted by Mr. Ameer Ali in Volume II, 
page420, it is open toa Shiah girl to repudiate 
a marriage celebrated during her minority 
by her fatherifit be to the manifest dis- 
advantage of her. Mr. Johari, on behalf of 
the respondent, has not been able to show 
any authority to contest the statement of 
law quoted by Mr. Amir Ali. On the other 
hand, it appears that Wilson quoted the 
opinion of Amir- Ali with approval. . (see 
page 95 foot-note.) Tyebji’s book in Articles 
70 and 72 would show that where a mar- , 
riage has been brought about negligently or 


-dishonestly by a father, it would be void- 


able by the girl on attaining majority,.¢. g` 
where it has been celebrated in considera- 
tion of an insufficient dower. I have, 
therefore, no hesitation in accepting the 
rule as correct that a Shiah gil is entitled 
to repudiate her marriage, although con- 
tracted by her father, during her minority 
if the marriage be to the manifest dis- 
advantage of her. ` . ; 
The question then is whether a marriage 
with a Sunni husband, where she objects to 
it, is to her manifest disadvantage. There 
can.be no doubt that if it be a correct 
statement of law that she can question the 
validity of a marriage which has been 
celebrated in consideration ofan insufficient. 
dower, she should beentitled to question a, 
marriage in which she is placed in the 
awkward position of a wife of a person who 
believes in a more or less antagonistic faith. 
Whatever may be the justification or want 
of justification for it, there can be no doubt 
that there does exist a serious difference 


„in respectof their faiths between a Shiah 
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and a Sunni. Itis a matter universally 
known and if any authority were needed, 
the recent case of Manzur Hassan v. Muham- 


mad Zaman (8), decided by the Privy Council, 


supplies it. Thus, to compel a minor girl 
who had no voice in her marriage, to live 


for ever'as the wife of a person professing ` 


a. faith which she does not believe in-and 
which is antagonistic to hers is certainly 
more to her disadvantage than mere in- 
sufficiency of debt. I am, therefore, clearly 
of opinion that no Court administering 
equity, justice and good conscience: can 
find it possible to decree a suit for restitu- 
tion of conjugal rights in the circumstances 
of this case. 
I may point out that it is a proposition 
of Muhammadan jurisprudence that where 
are two opinions on a point of Muhammadan 
Law, the Court should accept only that 
opinion which is in consonance with justice, 
equity and good conscience. (see Preface, 
Volume II, Ameer Alis Muhammadan Law, 
page 7). i 
I would, therefore, allow ths appeal, set 
aside the decrees of the Courts below and 
dismiss the plaintiff's suit. 
In the circumstances of the case I would 
direct the parties to pay their own costs. 
By the Court.—The order of the Court 
-is that this appeal is allowed and the 
decrees of the Courts below are set aside 

‘and it is hereby declared that though the 
marriage of the plaintiff with the defendant 
No. 1 was not illegal yet she had an option 
of repudiation which has been duly exercis- 
ed and that in consequence the marriage 
tie no longer subsists. The suit is accord- 
ingly dismissed with costs including in this 
Court fees. 


Z. K. Appeal allowed. 


(8) 86 Ind. Cas. 236; 23 A. L. J. 179; ( 
(P. C.) 36; 48 M. L. J. 23; 21 L. W. 239; 6 
6 


27 Bom. L. R. 170; 2 O. W. N. 53; L. R. 
29 0, W. N. 486; 47 A. 151 (P. 0). 
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CUDH JUDICIAL. COMMIS- 
SIONER’S COURT. - 
First Cirvit Apprau No. 28 or 1923, 
July 11, 1924. 
Present:—Mr. Wazir Hasan, A. J. ©. 
Musammat MARIYAN BEGAM— 
DEFENDANT—ÅPPELLANT 


versus 
Musammat QAMRUNNISSA BEGAM-.-- 
PLAINTIFF AND ANOTHER DEFENDaNT— 
RESPONDENTS. 

Practice—Appeal—Appellant, duty of--Onus. 

In appeals the burden of showing that the judgment ` 
appealed from is wrong lies upon the appellant, 
[p. 704, col. 2.] 

Nabakishore Mandal v. Upendrakishore Mandal, 65 
Ind. Cas. 305; 26 C. W. N. 322; 20 A. L. J. 22; (1922) 
M. W. N. 95; 35 C.L. J. 116; 42 M. L. J. 253; 24 Bom, 
L. R. 346;15 L. W. 417; 30 M. L. T. 234; 3 P. L. T. 311; 
(1922) A. I. R. (P. 0.) 39 (P. O), followed. : 

Appeal against a decree of the Sub- 
ordinate Judge, Gonda, in Suit No. 232 
of 1921, dated the 8th March 1923. 

Mr. Ghulam Hasan, for the Appellant. 

Messrs. H. D. Chandra and Abdul Rauf, 
for the Respondents. ; 


JUDGMENT.—This is the defendant's 
appeal in a suit brought by the respond-- 
ent, Musammat Qamrunnisa Begam, for 
the recovery of possession of her share 
under the Muhammadan Law in the estate 
‘ Mohammad 
Husain Khan. She also claimed dower’ 
due to her from the same estate of the 
deceased Mohammad Husain Khan. The 
defendant is. the mother of the deceased. 
A large number of pleas were raised by 
the appellant in defence. They have all 
been decided against her and at the 
hearing of this appeal only two pleas 
survived and. were argued. One is as to 
the religion which Mohammad Husain 
Khan professed at the time of his death 
and the second relates to the amount of 
dower. There was a subsidiary point 
urged involving a clerical error in the 
calculation of the plaintiffs share made by 
the lower Court, 

As regards the first point, the plaintiff 
claims a one-fourth share in the ‘estate of 
the, deceased husband. She-is entitled to 
that share only in the event of its being 
proved that Mohammad Husain Khan was 
a Sunni by religion. The defendant ig 


. in possession of the estate. The plaintiff, 


therefore, must prove her title in ejectment 
out. 
depends on the fact that Mohammad 
Husain Khan was not a Shia but a Sunni, 
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e has given. evidence to prove that fact. 
kab on the other hand, has 
also produced a mass of evidence to support 
the plea that Mohammad Husain Khan 
was a Shia. The learned Subordinate 
Judge has criticized the evidence produced 
by the defendant with excessive vigour. 
Hie has accused the defendant of over- 
doing her case. Some of the criticisms 
are to my mind wholly in-appropriate. 
The deceased lived in Gonda, But the 
majority of the defendant's witnesses hail 
from the city of Lucknow and in criti- 
cising the evidence of those witnesses the 
learned Subordinate Judge made the 
following comment — Th would have been 
no wonder to me if some witnesses had 
come from Jaunpur also along which too 
= Goomti flows and which is also regarded 
as a Shia stronghold”. I am unable to 
appreciate this remark. He has, however, 
on an examination of the evidence pro- 
duced by the,parties in the case chosen 
to give preference to the evidence by the 
plaintiff in support of her case. The 
majority of the witnesses examined by 
the plaintiff are partisans and I on my 
part should be very much reluctant to 
accept their ipse dixit if the testimony 
which they gave were not supported by 
some inherent probability. To my mind 
there are two outstanding facts conclu- 
sively proved which must turn the balance 
of.the plaintiff's case. Mohammad Husain 
Khan’s father was admittedly a Sunni. 
Mohammad Husain Khan died at a com- 
paratively young age. There is no evidence 
on the record that he had _predilectious 
to:study the comparative virtues of the 
two faiths. It is, therefore, reasonable to 
presume that he died possessed of the 
faith of hisfather. The second fact is that 
Mohammad Husain Khan was married 
about:8 years after the, death of his 
father. It is said that his mother, the 
defendant No. 1, is a Shia. This may or 
may not be true, but Mohammad Husain 
Khan's marriage was solemnized according 
to the ‘tenants of the Sunni religion. The 
Qazi who read the nikah has given 
evidence to that effect. Had Mohammad 
Husain Khan been a Shia, I can conceive 
of ‘no reasonable | ground which: would 
have prevented him from insisting upon 
the marriage being performed in accord- 
ance with his own faith. His father who 
“wasa Sunni had left this world long ago. 
The father's influence had, therefore, 
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vanished. The mother's influence would 
have been exercised in support of 
Mohammad Husain Khan’s wishes for the 
marriage being performed according to 
the Shia faith. Yet we find as a fact that it 
was not so performed. On the other 
hand, as already observed, it was done 
according to the Sunni religi. The 
defendant-appellant had a greater duty to 
perform than showing that on a balance 
of inference arising from the evidence on 
both sides there was the possibility of the 
judgment being given in her favour. “In 
appeals the burden of showing that the 
judgment appealed from is wrong lies 
upon the appellant. If all he can show 
is nicely balanced calculations which lead 
to the equal possibility of the judgment 
on either the ane side or the other being 
right, he has not succeeded”. Per Lord 
Buckmaster in the case of Nabakishore 
Mandal v. Upendrakishore Mandal (1). The 
result is that I maintain the finding on 
the first point arrived at by the Subordinate’ 
Judge. 

On the second point again, there is no 
substance in the appellant case. The 
learned Subordinate Judge has found that 
the value of the assets possessed by the 
deceased Mohammad Husain Khan would 
be not less than Rs. 20,000 but for the 
purpose of his own judgment he has . 
accepted the admitted value of Rs. 16,000 
and fixed Rs, 3,333 as the amount of dower 
with reference to that sum. I think the 
learned Subordinate Judge is right. The 
amount of dower so determined represents 
only one-third of the total value of the 
deceased's assets and in view of the circum- 
stances that the deceased has left no child 
and no other moral obligations involving 
any claim on his assets except the claim 
of his young widow, I see no justification for 
reducing the amount of dower granted by 
the learned Subordinate Judge. f 

As regards the subsidiary. point, there 
is admittedly an arithmetical error. In- 
stead of 3 annas 3-65/93 pies it ought to 
be 3 annas 3-85/93 pies as the’ plaintifi's 
share in the property mentioned in list A.. 
This mistake will be corrected now in the ` 
decree. In other respects the appeal fails 
and is dismissed. 
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LAHORE HIGH COURT. 
OrisinaL, Revision No. 226 or 1925. 
April 17, 1925. 

Present: —Mr. Justice Fforde. 
SAWAN SINGH AND orners—AccusEp— 

PETITIONERS - 


versus 
EMPEROR raroven HAZARA SINGH 
—CoMPLAINANT— RESPONDENT. 
` Criminal Procedure Code (Act V of 1898), s. 487— 
Discharge—Further enquiry, when can be directed— 
Notice to accused, service of—Service on agent, whether 
sufficient. 

Generally speaking further inquiry after discharge 
is improper-unless the order of discharge is manifestly 
perverse or foolish or is based upon a record of evi- 
dence which is obviously incomplete. It is not suffi- 
cient for a Court of Revision to merely say that the 
Trial Judge has not gone fully into the case and to 
declare that further enquiry is necessary. Before 
ordering further enquiry the Court should state -in 
what respect the Trial Judge's conclusions are either 
foolish or perverse or otherwise unsatisfactory, and 


if the case is sent back on the ground that the 


decision of the Trial Court has been arrived at upon 
an incomplete record this should be stated. [p. 705, col. 
2; p. 706, col. 1.] 

There is no provision in the Or. P. O. under which 
a notice issued to an accused can be validly served 
upon him through his agent. [p. 705, col. 2.] 

Petition for revision of an order of the 
Sessions Judge, Lahore, dated the 17th No- 
vember 1924, 

Lala Parkash Chand, for the Petitioners. 

Lala Harbhajan Das, for the Respondent. 


“~~ JUDGMENT.—Musammat Lachho, her 
husband Sawan Singh, her father Narain 
Singh and her mother Musammat Jindo, 
Were tried by Mr. Chanan Mal, a Magistrate 
of the First Class, invested with s. 30 
powers upon a complaint framed under 
the provisions of s. 444, Indian Penal Code, 
i.e, for bigamy. The complaint is as 
follows :-— i 

“Some four years ago I, the complainant, 
was married to Musammat Lachho, who 
lived with me for some time. In the 
month of Katak, Sambat 1978, accused Nos. 2 
and 3, who are the parents of Musammat 
Lachho, took her away from my house with 
a dishonest motive. Musanmat Lachho had 
ornaments worth Rs. 800 with her at the 
time when she left me. In Chet of year 1978 
accused Nos, 2 and 3 married Musammat 

- Lachho with accused No, 1 on receiving a 
consideration of Rs. 1,200......... 2 | 

The learned Magistrate took the evidence 
of all the witnesses for the prosecution 
amounting in all toeleven. These witnesses 
were fully examined and cross-examined, 
and the accused were then called upon to 
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make their statements which they did 
Having heard the whole of this evidence 
the learned Magistrate came to the conclu- 
sion that a prima facie case had not been 
established against the accused and dis- 
charged them. : 

The complainant Hazara Singh, who 
claims to be the legal husband of Musammat 
Lachho, applied to the Sessions Judge in 
revision under the provisions of s. 436, 
Cr. P. C., praying that the order of the 
Magistrate be set aside and the case be 
sent back for further enquiry. On that 
application the learned Sessions Judge 
made an order that the record should be 
returned to the District Magistrate with a 
request that he should direct some subordi- 
nate Magistrate to make further enquiry 
into the complaint. The accused persons 
have now applied to this Court on its 
revisional side praying that the order of the 
Sessions Judge beset aside as being against 
law. ` 

Mr. Parkash Chand, who appears for all 
the four petitioners, contends that so far as 
Musammat Lachho is concerned the order 
of the Sessions Judge has an additional 
defect inasmuch as the petitioner was 
not legally served with notice of the pro- 
‘ceedings in the Sessions Court. This objec- 
tion appears to me well-founded. Tha 
notice was effected by serving Musammat 
Lachho'’s mother and such service is not 
warranted under the Or, P. O. 

Apart, however, from this defect in the 
case of one ofthe petitioners, I do not 
consider that the judgment of. the Sessions 
Judge warrants the order which he has 
passed for further enquiry. In Emperor v.. 
Kiru (1), Kensington, J., who delivered the 
judgment of the I*ull Bench, expressed him- 
self as follows :— - 

““No invariable rule caa be laid down, 
but speaking generally, further enquiry 
after discharge is improper unless the 


-order of discharge was manifestly perverse 


or foolish, or was based upon the record 
of evidence which was obviously incom- 
plete.” This rule was applied by Abdul 
Raoof Judge in Nabi Bakhsh v. Emperor 
2). 
| ‘Phe learned Sessions Judge has not found . 
the judgment of the Trial Court to be 

perverse or foolish. The Trial Judge, wha 


(1) 11 Ind. Cas. 132; 10 P. R. 1911 Cr; 24 P. W.R. 
1911 Cr.: 12 Cr. L. J. 364; 205 P. L: R. 1911. 

2) 56 Ind. Cas. 777; 1 L. 216; 21 Cr. L, J. 521; 109 
P. u. R. 1920; 8 P. W. R. 1920 Cr, 
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had the advantage of having the witnesses 
before him and of being in a position to 
judge of their veracity by their demeanour 
_in the witness-box, came to the conclusion 
that the prosecution evidence was manu- 
factured. He refers in his judgment toa 
discrepancy between the évidence of Sant 
-Ram, (P. W. No. 11) and the other witnesses 
as to the date on which the alleged first 
marriage was held, The learned Sessions 
„Judge is inclined to disagree with the Trial 
Court as to whether such a discrepancy is 
“material, as the Trial Court has held it to 
be. There is nothing either perverse or 
foolish in the conclusion which the Trial 
Court came to upon this piece of evidence. 
.The learned Sessions Judge has not reférred 
to any particular piece of evidence, other 
than that which I have just mentioned, in 
respect of which the Trial Judge can be 
‘said to have drawn a foolish inference. It 
‘is not sufficient for a Court to merely say 
that the Trial-Judge has not gone fully into 
‘the case, and to declare that a further 
‘enquiry is necessary. | Before ordering . a 
further enquiry the Court of Revisionshould 
state in what réspect the Trial Judge's 
‘conclusions are either foolish or perverse 
or otherwise unsatisfactory, and if the case 
is sent back on the ground that the decision 


of the Trial Court has been arrived at- 


‘upon an incomplete record this should be 
stated. In the case‘under consideration the 
learned Sessions Judge does not allege 
{hat the Magistrate arrived: at his decision 
without dealing with all the evidence which 
“was placed before him. He only says’ that 
in his opinion the lower Magistrate did not 
go, so far as his (the Magistrate’ 8) judgment 
shows, fully into the case. But the Magis- 
trate does not, appear to have based his 
judgment upon an incomplete record of 
‘evidence, nor does. the learned Sessions 
Judge allege that he has done so.. 

; ‘Acting upon the principle laid down in 
Emperor. v. Kirw.(1) I must set aside the 
` order of the Sessions Judge directing further 
enquiry, 


AK, Reet red ` Order set aside. 
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PATNA HIGH COURT. 
CriminaL Revision No. 680 or 1924. 
‘January 6, 1925. 
Present:—Mr. J ustice Foster. 
RAM BARAN SINGH—PETINONER 
YENSUS i pa i 
MOHAMMAD JAN KHAN AN 
—ỌOPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1898); as. 202, 
without recording -reasons—- 
Accused allowed to be present—Cr oss-examination of 


ANOTHER 


` witnesses and arguments—I rregularity. | 


A Magistrate should not defer the issue of process 
and order an enquiry under s. 202 of the Cr. P. Q. 
without recording reasons ; and it is undesirable that 
the enquiry under that section should , be prolonged 
by crogs-examination of the complainant's witnesses 
and arguments inter partes, the reason being that if 
this is. necessary it is obviously advisable to follw the 
procedure of a trial and for that purpose to issue 

rocess at once. At the same time if a Magistrate 

aving the duty of making an enquiry under s. 202 
can make his enquiry more complete and can inform 
himself of the facts more fully by having the accused 


“in Court, there is no reason either in common sense 


or in law why the accused should not be called to the 
enquiry. [p. 707, col. 1.]. 

Oross-examination of witnesses, however, and ar; gu- 
ments are out of place inan enquiry into the truth of . 


- a complaint, but even these departures from the letter 
‘of the law are'no more than an irregularity. [p. 707, 


cols. 1 &2.] ` ~ 

Appeal from a decision of the Sessions 
Judge, Gaya, dated the Ist October 1924, 
affirming that of the Sub-Divisional ] Magis: 


“trate, Nawadah, dated the 8th August 1921, - 


? Mr. P.-C. De, for the Petitioner. 
The Government ‘Pleader and Mr. Aziz, 
for the Opposite- ‘Party. 


i ` JUDGMENT.—The petitioner, Ram 
Saran Singh, filed a: complaint on the 24th 

July 1924, charging the Sub Inspector of 
Worseleyganj and a constable of the Thana 
with offences under ss. 342 and 504 of the 

Indian Penal Code. Possibly on the allega- 
tions as they were expressed s. #47, Indian 
Penal Code, would have been more applic 
able, and the charge was of a serious nature. 

The burden of the complaint was that on 
the 20th July the complainant who was the 
newly appointed Sir Punch of a circle 
within the Police jurisdiction was called to 
the Thana on official business connected with 
his office. When he got there the Sub 
‘Inspector informed him that he had been 
accused by one Barhu Sahu of:theft, and - 
the Sub-Inspector put him under arrest 
refusing bail although Ram Saran Singh 
had with hima person ready to stand bail 
‘by name Santokhi Singh. The constable 


gn the direction of the Buh-Inspectoy 
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handcuffed the complainant and put him 


in the kajut where he was kept from 9 A. M., 


on the 20th till 9p. m. on the 21st; at that 
` hour an order from the Magistrate for Ram 


Saran’s release had been brought to the, 


Thana. On this complaint the Magistrate 
passed the following order:— 

. “I thigk a local enquiry by a First Class 
Magistrate is necessary.- Accordingly I 
direct a local enquiry under s. 202 by a 
Magistrate of the First Class from Sadar..: 
He copy of the complaint and order to 
S 1r 


© Later on, however, it appears that the 
Magistrate himself held a local enquiry, 
having. previously notified to the Sub- 
Inspector who had been accused that he 
might be present if he so desired. The 
énquiry lasted séveral days. On the 8th 
August 1924 the Magistrate dismissed the 
complaint under s. 203, Cr. P. ©., giving 
nine reasons for so doing. In the Sessions 
Court a petition for directing further 
enquiry was rejected in an elaborate order 
reviewing the case. It appears that in the 
Magistrate's Court the accused was allowed 
to bə present to cross-examine the prosecu- 
tion witnesses and to advance arguments. ` 

The petitioner comes to this Court with a 
prayer that further enquiry be directed: 
His grievances are (a) that the Magistrate 
_did not record reasons when passing the 
order under s. 202, Cr. P. C.; (b):that thé 


accused should not have been allowed to 


cross-examine the witnesses, and (c) that if 
the complainant had a prima facie case 
supported by substantial ` evidence, the 
Court had no option, but to issue ’-process, 
Tt is certainly not a correct procedure to 
defer, the issue of process and order an 
enquiry without recording reasons: It is 
also as a rule undesirable that the enquiry 
should be prolonged by cross-examination 
and arguments inter partes, the reason being 
that ifthis is necessary it is obviously ad- 
isable to follow the procedure-of atrial and 
for that purpose to issue process at once. At 
the sime time it appears to me that if a 
Magistrate having the duty of making an 
‘enquiry under s, 202 can make his enquiry 
more complete and can inform himself of 
the facts more fully by having the accused 
in Court, there-is no reason either in com- 
‘mon sense or in law why the accused should 
not be called to the enquiry. But still I do 
not recede from the position that cross- 
examination and arguments inter partes are 
‘gut of place in an enquiry into the truth of 
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the complaint. The questions are really ` 
first whether the departure from the strict 

letter of the law constitutes an illegality, 

and: secondly, whether if it is not an illegal- 

ity but a mere irregularity, this Court 

should in the exercise of its discretion 

direct a further enquiry. The learned 

Vakil or the petitioner has not put before 
me any authority for the proposition that 
these departures from the letters of the law 
are other than an irregularity. He has 
quoted a case of 1856—Baidya Nuth Singh 
v. Muspratt (1). In that case there was a 
complaint against the Assistant Superinten- 
dent of Police and: other Police Officers 
and the Magistrate sent the complaint for 
enquiry to that Assistant Superintendent of 
Police. It is perfectly obvious that such an 
order was highly illegal and improper. That 
is not the case that is before me now. 
Another case quoted has been Balai Lal 
‘Mookerjee v. Pashupati Chatterjee (2). In 
that case the departures from the provisions 
of Ch. XVI ofthe Cr. P. C. are described 
as irregularities and as procedure inconsist- 
‘ent with the scheme of the Legislature. 
The irregularities there complained of were 
similar to those now put forward by the peti- 
tion and the Court expressly held that it is 
a matter of discretion whether in‘such cir- 
cumstances the Rule should be made abso- 
lute.. That marks the point at which 
authorities cease to have much weight, or 
‘each case must be decided on itsown merits 
when we come to the question of discretion. 
In the present case on a cursory glance I 
notice that most of the points on which the 
dismissal of the. complaint is founded are 
points that might have equally well been 
made by the Magistrate in the absence of 
the accused and the accused's Pleader. Tha 
dismissal of the complaint appears to me 
to be founded rather-on the weakness of 
‘the prosecution case than on the strength 
of the defence. The learned Sessions Judge 

gave great attention to the case and the 

length of his order is even made a ground 
‘of complaint by the learned Vakil for the 

petilioner. On the contrary it appears ta 

me to.’ be clear that the learned Sessions 

Judge appreciated the serious nature of tha 

ease and gave it careful attention, and I 

notice that he goes to the length of finding 

that the complaint is not only untrue but 


(1) 14 ©. 141; 11 Ind. Jur. 226; 7 Ind, Dec. (x, r9 


93, 
- (2) 35 Ind Cas. 828; 210, W. N. 127; 17 Or, L, J, | 
396; 25 C, L, J. 606. ; 
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even malicious, 
appears to me to be out of question to direct 
a further enqniry. 

The petition is dismissed and the Rule is 
discharged, 
Petition dismissed; 


TAK. Rule discharged. - 


RANGOON HIGH COURT. 
CRIMINAL MISCELLANEOUS APPLICATION 
No. 3 or 1925. - 
February 20, 1925. 
Present:—Mr. Justice Prait, 
EMPEROR—Prosrcuror 
versus 
-NGA BO GYI—Oprprosrra PARTY. 
Criminal Procedure Cade (Act V of 1888), ss. 837, 889 
. Penak Code (Act XLV of 1860), s. 193— Approber 
| —Unnecessary examination on oath—Perjury, prose- 
-cution for, whether should be sanctioned— Pro~ 
- cedure, 
Magistrates should not be encouraged to make uñ- 
| necessary examinations on oath of approvers in order 
‘to obtain material for a prosecution for perjury in case 
‘the approver should subsequently resilo from his 
statement. The prosecution of an approyer for per- 
jury is an exceptional measure and sanction for such 
TT ought not tobe granted, when. material 
as only been provided | for such prosecution by an 
“unnecessary examination of the approver on oath. 
Where an approver resiles from his statement the 
< proper course is to proceed with his trial for -the 
substantive offence which he is" alleged to have com- 
‘mitted under s. 339 (1) of the Or. P. O. on the certifi- 
tate of the Public Prosecutor that the approver has not 
‘complied with the conditions of his pardon. 


Application for sanction, by the- Head- 
-quarter Magistrate, Shweho, for the prosecu- 

tion of the approver under s. 193 of the 
Penal Code. 
- dUBGMENT.—The District Magis- 
trate, Shwebo, applies under s. 339 (3), Cr. 
-P. C., for sanction to prosecute Nga Bo Gyi 
dor giving false evidence. Nga Bo Gyi 
avas granteda pardon by the District Magis- 
trate under s. 337 (1). . 

According tos. 337 (3) be should next 
have been “examined as witness before-the 
‘Committal Court but prior ‘to this he was 
sent by the ‘District 
Police to the Committing Magistrate to 
have higgstatement recorded. The Magis- 
-trate proceeded to record his statement on 
oath in a miscellaneous proceeding and 
‘the approver then made a statement im- 
, plicating himself and others in the da- 


" goity, 


.. tubbron?e, NGO BO-GYVI. - 
In Le circumstances it 


. Superintendent of. 
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. I can find no o authority for this prelimin- 
ary examination on oath’ after the exten- 
sion of the pardon to the approver. 

When examined as a witness in the com- 
mittal proceedings Nga Bo Gyi denied all - 
knowledge of the dacoity. “As Tread the 
law the preliminary examination . was not ` 
justified, and, had it not been made, ap- 
parently there would have been “no proof 
that he had committed perjury and pos- 
sibly no perjury in faet. I do not consider 
Magistrates should be encouraged to make 
unnecessary examinations ón oath in order 
to obtain material for a prosecution for per- 
jury in case the approver should subse- 
sequently resile from his statement. 

The proper course was to proceed with 
the trial of the approver for dacoity under 
s. 339 (1) on the certificate of the Public’ 
Prosecutor that he had not complied with 
the conditions of his pardon. 

The prosecution for perjury is an excep- 
tional measure and sanction ought not to 
þe granted, when, as in the present in- 
Stance, material has only been provided by 
an unnecessary examination on oath. 

Under s, 337 (2-A) the Magistrate was 
bound if he was’ satisfied that. there were 
reasonable grounds for believing that the 
approver was guilty of an offence, to commit . 


-him for trial. This he did not do, Apparently 


the difficulty is that there is no corrobora- 
tion of the evidence of the approver and. a 
conviction for dacoity could. not have been 
obtained. It seems clear that there is .no 
proof that he took part in the dacoity and 


- that he ought.not to have been granted a 


pardon... - 

If the Magistrate did not commit Nga Bo 
Gyi to stand his trial for dacoity, because 
he was not satisfied.that there were reasons 
‘able grounds for believing that he took 


‘part in the dacoity, then it is obvious that 


he was not satisfied that his evidence in 
the committal proceedings was false. | 
The fact that ina previous preliminary 
examination, which was not provided for 
in s 337 and was not necessary in the 
interests of justice, Nga Bo Gyi made a 
different statement is not a good ground for 
granting sanction.. To grant sanction 
under ithe circumstances .would be practi- 
cally to approve the practice of making a 
special separate examination of an approver 


-onoath before examining him as a witnees 


in the case in order that, in ihe event of 


his making conflicting statements in the two 


examinations, the material furnished by the 


~ hat 
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prior and unnecessary examination should 
be used as a basis for a prosecution for 
perjury. 


Z. K, Order accordingly, 


err 


CALCUTTA HIGH COURT. 
ORIGINAL CRIMINAL SIXTH BESSIONS. 
January 7, 1925. 
Present:—Mr. Justice O. C. Chose. 
EMPEROR—PxostcotTor 
VErsUs 
JITENDRA NATH BOSE AND anotHER— 
PRISONERS. 

Criminal Prozedure Code (Act V of 1898), s. 338 
~—Nolle prosequi, effect of —clccused, whether can be 

* triad on same charge subsequently. 

A nalle prosequi entered by the Advucate-General 
in respect of a charge pending against an accused 
p2rson puts an end to the particular indictment on 
which he has been brought before the Court and he 
caunot thareafter be proceeded against on the same 
charge. 

Mr, 9, Roy, for the Crown. 

Mr. S. K. Sen, for the Prisoners. 

JUDGMENT.—Two persons have been 

brought up before me for trial on various 
charges Before the charges could be 
read out to the prisoners in the dock, 
learned Counsel for one of them, namely, 
Jitendra Nath Bose, submitted the following 
matters for my consideration, It appears 
the prisoner, Jitendra Nath Bose,- 
was indicted before this Court some time 
in December 1920, along with another 
person named Haridas Mullick, who is now 
the other prisoner in the dock. Haridas 
Mullick was then an absconder, and the 
then Advocate-General of Bengal, on behalf 
‘of the King-Emperor, informed this Court 
that he would not further prosecute the 
said Jitendra Nath Bose on the charges 
which had been framed, and he prayed 
that, under s. 333 of the Or P. ©., all fur- 
ther proceedings against thesaid Jitendra 
Nath Bose might be stayed upon the said 
charges. Thereupon the learned Judge, 
then presiding at the Criminal Sessions in 
this Court, passed an ordar to the effect 
that all proceedings on the said charges 
‘against the prisoner, Jitendra Nath Bose, 
should be stayed, and that he should be 
discharged of and from the same. 

As regards the charges against the pri- 
soner, Haridas Mullick, the case was ad- 

ourned sine die. The prisoner Haridas 
alk who, as I have said, was an abş- 
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conder, has recently been drrested, and has 
been placed before me for trial along with’ 
the said Jitendra Nath Bose, a notice upon 
the latter having been served calling upon’ 
him to show cause why he should mot be 
proceeded with on the charges which had 
been ‘framed against him in December 
1920. Learned .Counsel for the prisoner, 
Jitendra Nath Bose, contends that the 
nolle prosequi, entered into by the learned’ 
Advocate-General in the matter of the 
charges against the said prisoner, had put 
an end to the particular indictment on 
which he had been brought up before the 
learned Judge in the Sessions Court in 
December 1920, and that, therefore, he can 
not be proceeded against now on the same 
charges. In support. of his contention he 
has drawn my attention to the cases of 
R. v. Allen (1), and R. v. Mitchel (2). He: 
has also drawn my attention to the state-’ 
ment ofthe law in that wellknown book 
Short and Mellor on Crown Practice 
2nd Edition, 142. That this is the correct 
view is also borne out by the statement of 
the law in Archbold on Criminal Plea- 
ding and Practice 26th Edition, 125, and 
in Halsbury’s Laws of England, Vol. IX, 

page 350. 

Learned Counsel for the Crown states be- 
fore me in unequivocal language that he 
cannot proceed on the indictment which 
was mentioned in Mr.” Advocate-General 
Gibbons’ endorsement on the charge, but 
he contends that, inasmuch as the prisoner, 
Jitendra Nath Bose, has been brought 
before me, and inasmuch as the order uncer 
s: 333 of the Cr. P, O. does not operate as 
an acquittal, I can even now investigate 
the charges which were framed against the 
prisoner, Jitendra Nath Bose, in December 
1920. Learned Counsel for the Crown has 
failed to give me any authority in support 
of this proposition. He has referred ine to 
s. 225 of the Cr. P. C., ands. 491 of the Cr.P. 
C. and ss. 23 and 2Ł of the Letters Patent 
of 1865. As I read these provisions, my 
powers are limited, and are notso wide as 
has been contended before me by learned 
Counse! for the Crown. If those powers were 
as wide as learned Counsel for the Crown 
has contended they were, I should have 
been intensely surprised at the novelty of 
the width of the powers, but as I have said, 


ae (1882) ar he J. M. ©. 129; 1 B. & 8. 850; 9 
Cox. O. C, 129 L. T. 036; S Jur. (N. 8.) 230; 
j21 E. R. 929; DiR R. 781 


(2) (1848) 3 Cox, c C. 93; 6 St. Tr. (x. s.) 545, 


#10- “+ RARWOR V. EMPEROR. : . [89 I. Ó. 1925] 


my powers are wholly limited by Statute: of the Cr, P. O. recommending that an order 
and holding, as I do, that the nolle prosequi, passed by a Sub-Divisional Magistrate 
put an end to the particular indictment under s. 145 of the Cr. P. C. be set aside, 
against -the prisoner, Jitendra Nath Bose, The Magistrate took up proceedings believ- 
which was before thé Court in December ing that there was danger of a breach of 
1920 (and the charge now béfore-me against ethe peace between Nawab Singh on ‘cone 
“the. prisoner, Jitendra. Nath Bose, .is side and Raja -Rukmangad Singh and 
the-samie charge as was before the Court. others on the other. He took evidence 
in December 1920), I have no other unders. 145, cl. (4) and as the result of his 
alternative but to direct that the present enquiry came to the conclusion that there 
indictment against the prisoner, Jitendra was no danger of a breach of the peace. 
Nath Bose, cannot be proceeded with fur- His proper course then was to cancel his 
ther, and that he should be forthwith. order under s. 145 (5) but instead of doing 


released, | Sa Bet Seca so he went on to pass an order under cl. (6) 
The sureties for the prisoner, Jitendra, declaring Raja Rukmangad Singh to be in 
Nath Bose, are discharged. . :. possesion until ejected in due ‘course- of 


. Nothing that I have said herein will be law. Iagree with the District Magistrate 
construed as‘affecting in any way the legal-. that this part of the Sub-Divisional Magis- 
ity or otherwise of any proceedings that trate’s order was without jurisdiction. This’. 
may be taken hereafter: by the Crown is the viewtaken by the Calcutta High 
against Jitendra Nath Bose, . : : :, Court in several cases of which’ the most : 
JAK, i Order accordingly... recent is that” teported’ as Muhammad. 
i . Khandu, Sarkar v. Sadak Ali Sheikh (1). 15 
a, am not, however, prepared to say that, thè, 
©: ss inquiry was ultra vires. -In my opinion the 
~ . uus inquiry was-properly conducted under s. 
-> 145 (4).and there -is nothing in the. Code to ` 
.. Prevent the: Magistrate from recording’ 


OUDH JUDICIAL COMMIS-: ~ the results of:his inquiry and the opinions., 


5 SIONER’S COURT. - ~ at’ which. he has: arrived as to possession.. 
>, OURIMINAL Rererence No. 19 or 1924.. . The. only part.of the Magistrate's order: 
July 29, 1994. a which..is. without jurisdiction is the effec- ,. 
Present :—Mr. Pullan, A.J. O. . .- tive. part passed under s. 145.(5). That part. 
NAWAB SINGH—Aprpiicant |, of the order is accordingly set.aside and; 
VETSUS ee ` the :Magistrate’s’ order under s. 145 (1) will - 
Raja RUKMANGAD SINGH— - . be. held to have been cancelled under: 


Bats Opposite PARTY, : oe s. 145 (5). > if ve 
Criminal Procedure Code (Act V of. 1898), s. 1h5— iK. SD. Order set aside... | 
Inquiry as to possession—No danger of breach of  -(1) 76 Ind. Cas. 963; 33 C. L. J. 284; . (1925) A L.R. 
peace--Proper procedure—Magistrate, jurisdiction of. (©.) 577; 25 Cr. L. J. 291. i KN WA 
‘Where in proceedings under s. 1450f the Gr P °-” i l 
-%., the Magistrate takes evidence under cl. (4) andas ~- - kis MEN n ae: 
a result of his enquiry -comes to the conclusion that, tg nae Te g 
there is no danger of a. breach of the peace he should 
por Hien. Dabs an. order ander a: (6) declaring anyone z 7 oe pe a 
party to be in poszession but should- cancel his order’ > i eek ee E 
under el. (5). “". SIND JUDICIAL COMMIS- `; 
Muhammad Khandu Sarkar v. Sadik Ali Sheikh, 76 = SIONER’S COURT. 


oe Foot ae (1925) A. L R. (0) 377; Gaimtwan Ruviston AppiicaTions Nos, 69, 70. 


: There is nothing in the Cr. P. C. to prevent theMa-: ° - AND 71 or 1924, 
gistrate from recording the results of his iangiry ind es | July 28, 1924. . 
the opinion at which he has arrived as to possession. . -Present:—Mr. Kennedy, J. C., and 
Reference made by the District Magistrate- ; Rupchand Bilaram, A. J. C. 
Hardoi, with his letter No, 2579, dated, > TANWOR AND orners—APPLicanTs 
the 24th June 1924. ae os S | heras 
Maulvi Syed Muhammad. Hadi, for. the EMPEROR—OPFFONENT. 
Applicant, . 7 -Criminal Procedure Code (Act V of 1895), ss. 110 
Mr. Manni Lal, for the:Oppebite Party. 1/2. 117 (6)-—Seewrity proceedings—Notice, prelimi- 


ORDER.—This is‘a- Reference b : nary, contents of -Substance of information not enter- 
: * a = A JA NANI y- the edi ce—Irr larity — A 3 ` A 
TYE gaen, É in noiice—Irregularity—Prejudice—J oint enquiry, . 
District Magistrate of Hardoi under a, 438 legatityof TUNA oe 


— (Sind), dated the 20th January 1924. ` 


(801, O. 1998) a 


_ Ina procesding under s. 110 of the Gr. P. O. the. 
mare failure of the Magistrate to incorporate the sub- 
stance of the information which he has received in the 
notice issued under s. 112 of the Code does not render- 
the subsequent proceedings ab initio void and an - 
adsolute nullity. The object of 8.112 in requiring ` 
the substance of the information to be given in the 
notice is to afford reasonable opportunity to` the 
suspect to coma prepared with what he has to meet, 
aad a mere re-production of a. clause of s..110 in the. 
notice isnpt asufficient compliance with the provi- 
sions of s. 112. The failure to comply with the direc- . 
tions contained in s. 112 does not, however, divest the 
` Magistrate of his jurisdiction to deal with the suspect, 
which he assumes when the information. is given to . 
him.. It amounts to a grave and substantial irregular-_ 
ity -which renders it necessary for the -Courts of 
Appeal and of Revision to’ scrutinize’ the’ subsequent 
proceedings carefully, and ifit- is shown- that the 
aceused has been prejudiced-in the slightest degree to - 
sétaside the order of the lower Court, but in, the 
absence of such prejudice, the subsequent proceedings , 
cannot he treated as ab initio void. [p.712, col 1] >- 
~ Case-law referred to. ; KA ak 
“There is no, provision in the Cr. P. O. prohibiting a. 
jaint enquiry under s,:110 of the Code. Clause (5) of. 
8. 117 of the Code does not make it a condition of such 
joint enquiry that the suspects shal] be shown to bê: 
associated together in ths order itself: Itis.a permis- 
sive clause which permits an enquiry being held. 
where such persons are, as a matter of- fact, associated - 
together. [p. 713, col. 1.] ees ; i 
.Subramania Iyerv. King-Empéror; 25 M. 61; 5 C.~ 
W.N. 866; 11 M. L. J. 233; 3 Bom. L. R. 540; 28 I! A. 
257; 2 Weir 271; 8 Sar. P. O. J. 160 (P. C.),.distingu-’ 


ished. . EE E A 
eror, 61 Ind. Cas, 233;: 


> 


Jogendra Kumar Nag v. Emp: 
25 0. W. N. 334; 22 Cr: L. J. 377, relied on. 
“Application to revise an order of the’ 
City Magistrate, Hyderabad (Sind); by the’ ` 
Additional’ Sessions Judge, ‘Hyderabad,’ 

. Mr. Motiram Idanmal, for the Applicants:- 

“Mr, T. G, Hiphinston, Public Prosecutor, 
for the Crown, f l ~~ 


- JUBGMENT.—The applicants are five . 
out of seven persons who have been, re-. 
“quired to give security for good behaviour, 
The case of the two applicants Khairo and 
Ishak stands on a different footing-than. ` 
that of the other applicants. Jt is admitted 
that both Ishak and Khairo had come. out. of. 
Jail only about six weeks before this enquiry 
commenced, Ishak having served out his 
sentence and Khairo having remained there 
as-an under trial prisoner for some months.. 

: Bo far as these two persons are econ- 
cerned, we think, it was hard on them. 
to have been put on their trial under. 
the Badmashi Chapter shortly - after they. 
had been released from Jail. ‘Neither of- 
them had sufficient opportunity to reform 
and it is not clear from the record whe- 
ther the learned Magistrate. was not in- 
fluenced by the previous proceedings taken: 
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ate 


against them which resulted in -the con-, 
viction of Ishak -and the. discharge of 
Khairo. The learned Public Prosecutor. 
has not pressed the case against them and. 
we think this Rule should be made ab-- 
solute so far as, they are concerned. As, 
both, of them have failed to furnish- 
the required security and are undeigo-; 
ing imprisonment, -wẹ order that. they- 
should-be released. l WÉ 3 
: With regard to the other three applicants, , 
we-are-of opinion that this Rule -should- 
he: discharged. Mr. Motiram, the learned- 
Pleader for the applicants, has urged that. 
the order under s. 112 of the Or, P, Q, is. 
ab initio illegal as it does not, give .. the. 
substance. of the. information on which- 
the, order was -passed; secondly that in the 
absence of. any indication in the order’ 
itself that all the persons against, whom, 
it was issued were alleged to he associated: ` 
in, their depredations, their joint trial was . 
illegal, and -thirdly there is no evidence tor 
prove that the five applicants are badmashes,: 
With regard: to the.third objection which: 
is on the merits we have carefully .con-: 
sidered the. evidence in ‘the light of. the: 
argumeuts advanced by the learned Pleader: 
and we are of opinion: that the evidence. 
does. not- ‘consist merely of evidence’ 
that the applicants were suspected of 
having committed certain offences: but of: 
general repute that they were consider-, 
ed.. as, habitual thieves and, receivers. of- 
stolen property. by almost every person. 
in the hamlet in which they lived as. 
also by persons living in the adjoining 
hamlets. Issardas the defacto. mukhi of: 
the hamlet in which they lived, Kaimkhan: 
a zemindar and headman of ong adjoining: 
hamlet, Ramzan son of, Khan Mahomed,: 
headman of anotlier :adjoining hamlet and 
Mahomedbux a.respectable zamindar living: | 
inthe neighbourhood all speak of the 
applicants ‘being a.gang of- thieves’ and. 
receivers of stolen property. There is also 
evidence that Thanwor is the head of 
this gang who receives bhung and that- 
on one occasion when he received such. 
bhung he and.other members of the: 
gang were present. - ete 
: It is urged that different villagers were 
not called to support their headmen. Jt: 
was nc doubt desirable that some. further. 
evidence should have been called to corro- 
borate the evidence of the headmen but. 
it was. equally open to the applicants to 
examine witnesses to speak to their_good- 


712 


tion evidence, But unfortunately for them, 
such of the defence witnesses as they called 
did not speak well of them and one of 
them expressly stated that Thanwor had 
a pathari or gang of thieves of which he 
was the head. The enquiry was held by 
an experienced Magistrate who has weighed 
the evidence and has come to the con- 
clusion that it is expedient to require the 
applicants to bebound down. In theappeals 
filed by them they were unable to con- 
vince the learned Additional “Sessions 

Judge that the finding of fact of the 
learned Magistrate was erroneous. In 
revision we cannot weigh the evidence 
with golden scales and we are not pre- 
pared to say that there was no evidence 
before the learned Magistrate on which 
he could come to the conclusion that the 
applicant should be bound over. 

“With regard to the first legal objection, 
we are unable to agree to the’ view that 
the mere failure to incorporate the sub- 
stance of the information in the notice 
under s. 112 renders the subsequent 
broceedings abinitio void and an absolute 
nullity.’ No doubt the object of this 
section in requiring the substance of the 
information to be’ given in the notice 
is to afford a reasonable opportunity 
to the suspect, to come prepared 
with what he has to meet and as 
pointed out in the case of Kripasindhu 
Naiko v. Emperor (1) a mere re-production 
of the clause of s. 110 in the notice 
is not a sufficient compliance with the 
provisions of s. 112, the failure to comply 
with the directions contained in this 
section does not, in our opinion, divest 
the Magistrate of his jurisdiction to deal 
with the suspect, whichhe assumes when 
“the information is given to him. It 
amounts to a grave and substantial irre- 
gularity which rendersit necessary for the 
Couris of Appeal and of Revision to scru- 
tinise the subsequent proceedings carefully; 
and if itis shown that the accused has 
been prejudiced in the slightest degree 
to set aside the order of the lower Court 
but in the absence of such prejudice, the 
Subsequent proceedings cannot be treated 
as ab initio void. In Empressof India v. 
Muhammad Jafir (2), a Full Bench decision, 


(1) 47 Ind. Cas. 277; 19 Gr. L. J. 905; 8 L. W. 46l; 


(1918) M W. N. 751. 
(2) 3 A. 545; A, W. N. (1881) 33; 2 Ind. Dec, (x. s.) 
319 (F. B.). | 
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character, and thereby rebut the prosecu-- 


rae 
al 891. O. 1925) 


a failure to set forth information in the 
order under s.491 of the old Cr. P. O, 
which was not shown to have 
prejudiced the accused was held in- 
sufficient to warrant the order being set 
aside. In the case of Abasu Begm v. Umda 
Khanum (3) the provisions of s. 492 of 
the old Cr. P. C. requiring the amount of 
recognizance and security required in the 
summons were held to be directory and 
the failure to give this information inthe . 
summons not to invalidate the proceedings, 
it being pointed out that the expression 
‘shall’ in that section was directory and 
not mandatory. In the case of the Deputy 
Legal Remembrancer v. Kadir Mirza (4) it 
was held that an inquiry under ss. 117 
and 118 of the Cr. P.C. is not strictly 
limited by the terms of the order drawn 
up unders. 112 fas s. 117 provides that 
after an order under s. 112 has been 
read or explained to the person concerned, 
“the Magistrate shall proceed to enquire 
into the truth of the information upon 
which he has acted and to take such 
further evidence as may appear necessary” 
and s. 118 provides in general terms that 
“if, upon such enquiry, itis proved that 
it is necessary for maintaining good be- 
haviour, that the person in respect of whom 
the enquiry is made should execute a 
bond, with or without sureties, the Magis- 
trate. shall make an order accordingly.” 
If the power of the Magistrate is not 
limited to. the allegations made in the in- 
formation or the heads of the accusations 
contained in the order under s. 112, the 
mere failure to incorporate the substance 
of the information cannot deprive him cf 
his jurisdiction to deal with the suspect, 


In the present case the evidence against. - 


the suspects consisted of their being mem- 
bers of a gang who were all associated to- 
gether as thieves and receivers of stolen 
properly of which applicant Thanwor was 
said tobe the head, and of having been 
jointly concerned or suspected in cerlain 
specific-instances. They had ample op- 
portunities of meeting the prosecution 
case as disclosed by the evidence. We 
are not satisfied that the applicants were 
prejudiced in their trial. They knew what 
they. were accused of and what charge 
they had td meet. | 

There is no substance in the seeond chb- 


(3) 80. 724; 4 Ind. Dec. (N. s.) 468. 
Pa, 17 Ind. Cas. 416; 17 Q. W, N. 331; 18Cr LJ 
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jection either. Not only the applicants 
were said to be jointly associated with 
the other, two suspects hut have been heid 
tobe such. Section L17, cl. (5) does not make 
it a condition of such joint trial, that the 
suspects shall be shown to be associated 
together in the order itself. itis a per- 
missive clause which permitsan enquiry 
being held, where such persons are, as a 
matter of fact, associated together. It does 
not, therefore, fall within the dictum of 
the Privy Council in the case of Subrae- 
mania Iyer v, King-Emperor (5) that the 
disobedience of the express provisions as 
to the mode of an enquiry is not a mere 
irregularity but an illegality. Thereis no 
provision in the Code prohibiting such a 
jeint enquiry, see Jagendra Kumar Nagv. 
Emperor (6). The learned Pleader bas 
again been unable to convince us that the 
applicants were prejudiced by their joint 
enquiry. It is also to be noted that the 
two legal objections urged by the learned 
Pleader before us appear not to have 
been raised or pressed in the Court of the 
first instance or in the Appellate Court. 
Under the circumstances we dismiss the 
applications of Thanwor, Wali Mahomed 
and Ali Mahomed. We however do not 
wish to be understood that we condone 
the action of the Magistrate in failing to 
incorporate the substance of the inform- 
ation in the notice. The serious conse- 
quences resultingfrom the failure to give 
the substance of the information have been 
dealt with by us to-day in Revision Applica- 
tion No. 55 of 1924; we trust that the lower 
“ magistracy will comply with the provisions 
of s. 112 and will not as has been sug- 
gested at the Bar continue the practice 
of issuing notices on a lithographed or ty ped 
form merely specifying the different clauses 
of s. 110 of the Cr. P. ©. under which the 
suspect is required to show cause. 

We dismiss the application of Thanwor, 
Wali Mahomed and Ali Mahomed. 


Z. K. Application dismissed, 

(5) 25 M. 61; 5 O. W. N. 856; 11 M. L. J. 233; 3 Bom, 
L. R. 510; 28 I. A. 257; 2 Weir 271; 8 Sar. P. C. J. 160 
(P. O.). l 

(6) Gl Ind, Cas. 233; 25 O, W. N. 33k 22 Or. L.J, 
377. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
URIMINAL Revision No. 248-B or 1923, 
January 7, 1924. 
Present:—Mr, Kinkhede, A. J. O. 
BHAGIRATHI BAI—Accusso—APPLicaNnt 
versus 


EMPEROR—Non-APPLuicanr. 

Criminal Procedure Code (Act F of 1898), ss. 195, 
200, 360—Penal Code (Act XLV of 1860y, s. 193— 
Evidence Act (I of 1872), s. 91 —Sanction to prosecute, 
when to be granted—Complainunt, examination of, 
record of, whether must be read over —Perjury—Alter- 
nate charge---Proo?. 

It is dasirable that the substances of the oral exa- 
mination of a complainant recorded under s. 200 of 
the Or. P. ©. should be read over to the deponent 
before it is required to he signed by him if it is 
to be ultimately used for contradicting him. The 
principle underlying s. 360, cl. (i: ofthe Cr. P. C. 
should be made applicable on grounds of public 
policy to the substance of the examination of a 
complainant on oath, if the accuracy of records of 
such examination is to be vouchsafed, particularly 
when itis to be utilized as a basis for a possible 
perjury in future, for it would be unsafe to use 
against a complainant what on the face of it pur- 
ports to be only a substance and not the full version 
of his examination without some such sufficient and 
adequate safeguards as to its completeness and 
accuracy. [p. 716, col. 1.] 

Where, however, this has not been done, the sub- 
stance of the oral examination does not become in- 
admissible under s. 91 of the Evidence Act in proof 
of the statement therein contained. [ibid.] 

Case-law referred to. 

In granting or refusing sanction to pros3cute under 
the provisions of s. 195 of the Cr. P.C, what has 
mainly to be seen is whether there is a reasonable 
probability of a conviction. [p. 716, col. 2.] 

Unless two contradictory statements are so abso- 
lutely opposed as to exclude the possibility of any 
hypothesis than that of the guilt of the accused, 
there can bé no conviction upon an alternate charge 
of parjury. In such acase it is possible that the 
first statement may have been false through an 
error or mistake, which has been corrected by suhse- 
quent information and the second contradicts the 
firat because it contains the truth which had come 
to the knowledge of the party in the meantime. In 
such a case the statements though contradictory are 
not intentionally s>, and a conviction under s. 193 
of the Penal Code may not be possible on the basis of 
such statements. |p. 716, col, 2; p. 717, col. 1.] 

Case-law discussed. 

Criminal revision of an order of the 
Sessions Judge, East Berar, Amraoli, in 
Miscellaneous Criminal Case No. 6 of 1923, 

Mr. R. R. Jatwant,.for the Applicant. 


Mr. G. P. Dick, for the Crown. 

ORDER.—The petitioner Bhagirathi is 
an illiterate Kunbi woman aged 30 years 
and resident of Mouza Dhanora. She has a 
minor son by name Gulab. On l7th March 
1922 when her father who used to advise 
her in her affairs was absent she was appro- 


. 
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‘ached by (1) Punjaji (who owned field 
Survey No. 16 sub-division called “thadicha” 
of Mouza Dhanora) and (2) Ganpati Kunbi 
(3) Maroti Teli and (4) Govind Sonar with 
a proposal that she should purchase the 
field for her minor son. That when she 
was pressed by them to purchase the same, 
she acting on the assurance of the latter 
three persons agreed to purchase it, for 
Rs. 3,000 and paid Rs. 805 as earnest-money 
immediately. She also paid Rs. 158 in 
satisfaction of a mortgage-debt due by 
Punjaji to Ganpat and promised to pay 
Rs. 2,037 at the time of registration the next 
day. Accordingly the sale deed was written 
and registered on 18th March 1922, It was 
recited therein that the property was put 
into the vendee’s possession that day. The 
consideration was thus duly paid and the 
document was duly attested by Maroti and 
Govind. That about two or three weeks 
thereafter, Bhagirathi sent her servants 
with ploughs to cultivate the land but they 
were wrongfully obstructed by Ganpat and 
Govind who then for the first time disclos- 
ed that the field was leased to Ganpat for 
a period of seven years out of which five 
yéars were still to expire. The petitioner 
could not consequently secure possession. 
Her complaint, therefore, was that she was 
deceived into entering into the transaction 
by all the four persons, and particulalry by 
the latter three who were acquainted with 
her; she says that she would not have done 
so but for the supression by them of the 
material fact that there was a subsisting 

se. . 

a ai accordingly lodged a com- 
plaint under s8. 420, Indian Penal Code, 
against the aforesaid four persons on 13th 
June 1922. This complaint bears the 
thumb impression of Bhagirathi in her 
capacity as a guardian of her minor son 
Gulabrao who is mentioned as the complain- 
ant in the case. This complaint does not 
bear any verification clause apparently be- 
cause the Cr. P. C. does not lay down 
verification as one of the essentials of a 


valid complaint, possibly because it provides _ 


for the verification of the allegations by 
the oral examination of the complainant 
by the Magistrate himself under s. 200 of 
the Code. However Bhagirathi was treated 
as if she was the complainant and was ex- 
amined on 13th June 1922 by Mr. Lee upon 
oath and the substance of her examination 
was reduced to writing as required by s8. 200, 
Or. P, 0., 


. 


BHACIRATH! BAT V. EMPEROR. 


and the same was marked with - 
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her thumb impression. She was also ew-. 
amined as witness No. 1 forthe prosecution ~ 
on the 2nd August 1922 by the same Magis- - 
trate Mr. Lee.” After hearing some more evi- : 
dence, the Magistrate on 17th August 1922 - 
passed an order discharging Maroti under 
s. 253, Cr. P.C. The rest of the accused - 
were examined on Gih September 1922. - 
The arguments were, heard and charges - 
were framed against the three accused in - 
due course. The prosecution witnesses - 
were re-called for cross-examination but fer- 
some reason or the other the case could nt: 
be finished by Mr. Lee. Before Mr. Rau, ' 
who succeeded him, the three accused: 
claimed are-trial,. Bhagirathi wag, there-- 
fore, examined afresh on 6th January 1923 
as witness No. 1 for prosecution by the. 
new Magistrate who aftér examining four- 
other witnesses discharged the remaining - 
three accused on 16th February 1923. > 

' Maroti Teli who was discharged by Mr. ° 
Lee on 17th August 1922 applied on 7th- 
April 1923 to Mr. Rau for sanction to pro~, 
secute Bhagirathi for offences under ss.-211- 
and 193 of the Indian Penal Code. Notice 
was issued to her to show cause. She filed- 
a written statement, and Mr. Rau after- 
hearing the arguments passed orders refus- - 
ing to grant the sanction applied for. Maroti, | 
therefore, moved the Sessions Judge for: 
the necessary sanction. The Sessions Judge - 
agreed with the Sub-Divisional Magistrate - 
so far the refusal to grant sanction for 
prosecution under s. 211, Indian Penal Code, - 
was concerned, but set aside his order 
refusing to grant sanction for prosecution - 
for an offence under s, 193, Indian Penal 
Code, on the ground that the delay: on‘ 
Maroti’s part was not inordinate, and that: 
merely because it was possible that Maroti” 
had got some personal grudge against - 
Bhagirathi for bringing a false case against- 
him, that was no proper ground to dismiss“ 
the application. Against the Sessions . 
Judge’s order dated 3rd August 1923, the 
present revision application was made on 
18th September 1923, 

The new amendment of the Cr, P. C. 
taking away the right of private personā 
to initiate criminal prosecution after obtain- 
ing sanction under s. 195, Cr. P. C., had 
already come into force on Ist September 
1923, 1. e. before this revision was lodged 
and I. fail to see what use Maroti can now 
make of this sanction dated 8rd August 
1923 especially as he did not start any 
prosecution before lst September 1923. Mr. 
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Jaiwant, Pleader for the applicant, appre- - 


hends that ifon the strength of the order 
granting sanction a private prosecution be. 
hereafter started, complications might arise, 


aod he has, therefore, pressed me to hear i 


and decide this case on the merits andso I 
fixed it forhearing the Crown. Notice was 
accordingly issued to the District Magis-. 
trate to show cause why the order should» 


“not ba set aside ‘and the learned Govern-- 


ment Advocate has appeared to show 
cause, 

“Mr. J aiwant points out certain defects ‘in’ 
the proceedings and puts forward certain ex- 
tenuating circumstances and urges that the- 
order granting the sanction should, there- 
fore, be set aside,” They may be summaris- 
ed as under :— i j 

-Firstly, that the written complaint is. 
not verified ‘and could not by itself be used 


as a basis for prosecution for perj ury. 


„Secondly, that the examination under 
s. .2)9 of the Cr. P. C, though taken on 
oäth and signed by the ‘complainant, does... 
‘not bear any certificate by the Magistrate ` 
that the same was read over to the com- 


planinant, ‘and could not, therefore, be ad- . 


missible in proof of the statement therein ` 
contained under s. 91 of the Indian Evi- 
dence Act, and it would be improper to 
bass a prosecution upon such an unsafe” 
record of the substance of the oral examina- 
tjon. 

` Thirdly, that the essential ingredients of 
the offence of perjury were wanting. 


_-—~t Fourthly y, that the complainant was: an . 


illiterate rustic Kunbi woman .who was - 
examined thrice after long intervals and ~ 
was, therefore, very likely to forget not 
only the details but even the order of sue: 
cession of events and consequently dis- 
crepancies were bound to occur, owing to 
lapse of memory and illiteracy on her part, 
and that under these circumstances no de- 
liberate intention to speak falsehood could 
be attributed to her, 

 ifthly, that looking to complainant's 
age and to the fact that she was not accus- 
tomed to appear in Courts she might have 
got confused when she made the different 


` statements and that the contradictions, if 


any, were slight and -attributable to in- 
difference and carelessness on her part and 
further that they were not on material 
points; and that as this circumstance greatly 
reflects upon the question of intention upon 


which the question of criminality must . 
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depend, the prosecution may not possibly” 
stand. 

Siathly; that Maroti having been already. 
discharged on 17th August 1922 was nota. 
party to the case after that stage and there. 
was no apparent reason for Bhagirathi to` 
make any.-reference to him in the deposi-- 
tion she gave on 6th January 1923 and that: 
Maroti could not, therefore, claim to prosecute: 
her in respect ofa contradiction, if any, 
occasioned between her first deposition dated. 

2nd August 1922 and the second deposition 
dated 6th January 1928.... - 

- Seventhly, that ‘there was inordinate and: 
unexplained delay in applying for prosecu-’ 
tion, and that’ Maroti was actuated by a: 
desire to take vengeance on her for pro-- 
secuting him, and not by a desire to further? 
the ends of justice. a 


“I will now proceéd to dispose of these’ 
points one by one. As regards the first point, | 
namely that complaint of Bhagirathi not’ 
béing’ verified cannot ‘be used by. itsélt ' 
against her, I think the contention is cor-! 
rect, because its contents are not verified: 
y a verification clause to be true. More=’ 
over the law does not necessitate any such ` 
‘verification clause being embodied in the | 
complaint as in tle case of a plaint in a’ 
civil suit. Thesecond.point has reference to . 
the substance of the examination on cath, 
récorded by. Mr. Lee on 138th June 1922. It’ 


‘is signed by the complainant as required * 


by law; “No doubt it does rot bear any ' 
- certificate to the effect that before-the com- ‘ 
plainant signed it, the’ same was explained - 
to her.” The evident object of gétting this : 
substance’ of the examination of the com- ' 
plaint, signed by him or her is to make use ' 
of it, in case. of need, as against the com- | 
plainant’s subsequent deposition asa wit.” 
ness for slarting against him or her if need : 
be a prosecution for. perjury on the ground : 
that the two statements contradict each ` 
- other, compare Baijoo Mandal v. Emperor ` 
(1). It issaid that if this examination is 
to be used against the complainant in order 
to base a prosecution for perjury against 
him itis absolutely necessary that ‘In the’ 
. ends of justice and also as a safeguard 
against inaccuracy that it should, like the 
deposition of a witness under s. 360, cl. Q), 
Cr. P. ©., be read over to the deponent 
The reading over of the deposition of a 
witness seems no doubt to be an essential , 
condition to austen a prosecution for per, 


(6 C.W N. 840, ap. 
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ury : see Empress v. Mayadeb Gossami 
(2), Jyotish Chandra Mukerjee v. Emperor 
(3), Kamatchinathan Chetty v. Emperor (4), 
Emperor v, Jogendra Nath Ghose (5) and 
also In re Nalluri Chenchiah (6). The 
‘question, however, is whether Ishould apply 
the analogy of the deposition of a witness 
to a substance of complainant's oral ex- 
amination on oath recorded by the Magis- 
trate under s. 200, Or. P. C., which simply 
requires it to be signed by the complainant. 
It would be importing in the section some- 
thing which is not there, for me to hold 
that the Magistrate should have read over 
the statement and certified that it was so 
read over, when the law does not cast this 
duty on him, it would certainly be very 
desirable that this substance of the oral 
examination is also read over to the depo- 
nent before it isrequired to be signed by 
him ifitis to be ultimately used for con- 
tradicting him. The principle underlying 
s., 360, cl. (i) of the Cr. P. C., should, in my 
opinion, be made applicable on grounds of 
public policy to the substance of the 
examination of the complainant on oath, if 
the accuracy of the record of such examina- 
tion is to be vouchsafed, particularly when 
jt is to be utilized as a basis for a possible 
perjury in future, for, I think, it would be 


unsafe to use against a complainant what 


on the face of it purports to be only a sub- 
stance and not the full version of his 
examination without some such sufficient 
and adequate safeguards as to its com- 
pleteness and accuracy. But this is the 
- province of the 
duty rests with administering the law 
as it stands. Under’ the present 
state of the law I cannot, therefore, uphold 
the contention of the applicant that the 
substance of the oral examination under s. 


200, Or. P, C.,is inadmissible under s. 91 of’ 


the Evidence Act in proof of the state- 
ment therein contained. ` 

The 3rd, 4thand 5th points are about 
the essential ingredients of the offence of 
perjury being wanting in this case and 
about the extenuating circumstances, Here 


(2) 6 C. 762; 8 O. L. R. 292; 3 Ind. Dec. (x. s.) 494. 
(3) 4 Ind. Cas. 416; 36 C. 955; 14 0. W. N. 82; 10 Cr. 


L. J. 581. 
` (4) 28 AT. 308; 2 Cr. L. J. 198. | 

(5) 24 In. Cas. 571; 42 C. 240; 18 C. W. N. 1242; 15 
Cr. L. J. 483. 

(6) 50 Ind. Cas, 987; 42 M. 561; 36 M. L. J. 296; 9 D. 
W. 349; (1919) M, W. N, 183; 25 M. L. T. 356; 30 Or. 
L, J. 379. ; 
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prosecution is sought to be based on two 
contradictory statements contained in the 
substance ofthe oral examination on oath 
recorded under s. 200, Cr. P. C., and in the 
subsequent deposition of the complainant 
as a witness. No conviction can be held 
possible unleas the provisions of s. 145 of 
thə Indian Evidence Act are duly complied 
with. Further the ground on wifich sanc- 
tion has been granted is that there are 
contradictory statements either of which is 
or must be intentionally “false”. In grant- 
ing or refusing sanction to prosecute under 
the provisions of s. 195 of the Or. P. O. 
what has mainly to be seen is whether 
there isa reasonable probability of a con- - 
viction. In this connection we must not 
forget some very wholesome rules of gui- 
dance in such cases as remarked by Hol- 
royd, J., in R. v, Jackson (7), quoted in Dr, 
Gour’s Commentary on Penal Law of India. . 
under s. 191, in the following passage :— 

“ Although you may believe that on one 
of the other occasions the prisoner swore 
what was not true, it is not a necessary 
consequence that he committed perjury, for 
there are cases in which a person might 
very honestly and conscientiously believe 
and swear to a particular fact from the best: 
of his recollection and belief and from 
other circtimstances on a subsequent time 
being convinced that he was wrong, and 
swear to the reverse without meaning to’ 
swear falsely either time. Again, if a per-’ 
son swears one thing at one time and an- 
other at another, you cannot convict where ’ 
it is not possible to tell which is the true 
and which is the false”. * 


Compare per Jenkins, ©. J., in Emperor ' 
v. Bankatram Lachiram (8). As remarked 
in Queen-Empress v. Ghulet (9) and Nathu 
Sheikh v. Qneen-Empress (10), this is only 
possible where the two statements are. so 
irreconcilably contradictory that if one state- ` 
ment is true the other statement must neces- 
sarily be false, ‘‘for unless the. two con- 
tradictory statements are so absolutely 
opposed as to exclude the possibility of any 
hypothesis than that of prisoners guilt, 
there can be no conviction upon an alter- 
nate charge’. See in this connection also 
Chandavarkar, J.s remarks in the case of 


(7) 1 Lewin C. ©. 270. 
(8) 28 B., 533; 6 Bom. L. R. 379; 1 Cr. la. J. 390. 
19) 7 A. 4d; A. W. N. (1884) 258; 4 Ind. Pee. (x. s.) 


nN 
bana) 


ii. 
5 (19) 100, 405; 8 Ind. Jur. 502; 5 Ind, Dec, ‘x. 3) 
TL py 
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Emperor v. Bankatram Lachiram (8), to the 
same effct. In such acase it may be that 
both the statements were false but it must 
be shown that both must not be possibly 
trae. It is possible, indeed, that the first 
statement may have been false through an 
error or mistake, which hus been corrected 
“by subsequent information and that the 
-second cdntradicts the first because it con- 
tains the truth which had come to the 
knowledge of the party in the meantime: 
Queen-Eimpress -v. Ghulet (9), and Nathu 
Sheikh v. Queen-lumpress (10). In such a case 
the two statements though contradictory are 
not “intentionally” so, anda conviction under 
s. 193 of the Indian Penal Code may not then 
be possible having regard to the terms of 
that section. The statement of the accused 
must be one “which is false, and which 
he either knows ort believes to be false and 
does not believe to be true”, There can be 
no offence if a statement though false was 
made without an intention to make it, and 
it is only the intentional making of a 
false statement that law condemns and 
punishes, These ingredients will, in my 
_ Opinion, be very difficult to prove in the 
resent case after the lapse of so much time. 
Í cannot help quoting the following per- 
tinent passage from the Queen v. Ahmed 
Ally (11), before I close the discussion of this 
oint:— . ' 
z “As regards perjury Chief Justice Parker 
in Queen v, Muscot (12), says: ‘ There is this 
difference between a prosecution for perjury 
and a bare contest about property, that in 


—~the latter case the matter stands indiffer- 


ent, and, therefore, a credible and probable 

witness shall turn the scale in favour of 

other party; but, in the former, the pre- 

sumption is one to be made in favour of 

innocence, and the oath of the party will 

have a regard paid to it until. disproved. 
3# 4 X 258 


It appears to us that the true rule is that no `’ 


man can be convicted of giving false evidence 
except on proof of facts which if accepted 
as true, show not merely thatit ig in- 
credible, but thatit is impossible that the 
statements of the party accused made on 
oath can betrue. Ifthe inference from the 
facts proved falls short of this, it seems 
to us that there is nothing on which a con- 
viction can stand; because, assuming all 
that is proved to be true, it is still possible 
that no crime was committed”. 

QD W. R. 25 at p. 27 Cr, 

(12) 10 Modern 194; & E, R. 689, 
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As regards the 6th and 7th points, suffice 
it to say that there is réally no satisfactory 
explanation forthe delay on Maroti’s part 
to move the Court for sanction and that 
his motive is mainly to satisfy his private 
grudge against Bhagirathi. In my opinion, 
Maroti cannot take advantage of Bhagira- 
thi’s deposition given on 6th J anuary 1923 
as he had ceased tobe a party tothe case 
at that stage. As laid down in Emperor v, 
Jogendra Nath Ghose (5), the evidence of 
the witness is required by s. 360 (1) to be 
read out not only to the ‘witness but also 
within the hearing ofthe accused or’ his 
Pleader, so as to enable the latter to correct 
any. mistakes init. This condition cannot 
hold good as Maroti was no longer an ac- 
cused at the time the deposition dated 6th 
January 1923 was recorded. : 
_ it is urged before me that the deponent 
in the first instance is a woman belonging 
to arustic ignorant class of agriculturists 


.and that owing toher illiteracy she may 


not have been very cautious in her state- 
ments and the contradictions, if any, should ` 
under such circumstances not be taken as 
sure signs of a deliberate perjury but due 
to lapse of memory. Itis also pointed out 
that the deposition read as a whole con- 
tains its own explanation. I have read the 
substance of the oral examination as also: 


. the deposition dated 2nd August 1922 sing- 


ly and also together andI am of opinion 
that the viewing and testing them in the 
light of the principles laid down above the 
apparent contradictions are in reality no 
contradictions in material particulars and 
that they are not so absolutely opposed ag 
to exclude the possibility of anv-hy pothesis 
than that of the guilt. For these reasons 
Iam notconvinced that there isa reasonable 
certainty of the prosecution being suc- 
cessful. = 
The result is that under the circumstances 
of the case the sanction granted for the pro- 
secution of Bhagirathi must be revoked 
There being no certainty of the conviction 
in view of the rule just quoted, and of 
the see ene ne oe admits of a possible 
explanation and the explanati i 
Bie of a planation is capa~ 
he petition for revision is, theref a 
owed and the proceedings, if any Hae 
are hereby ordered to be stopped and 
peu wee a the bail bond, if any 
aken from the present petiti i p 
ed to be cancelled, pean 


Z.K. Petition allowed; 
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LAHORE HIGH COURT, = 
CRIMINAL APLBAL No. 18 oF 1925. 
February 14, 1925. 

—Sir Shadi Lal, Kr, Chief Justice, 
and Mr. Justice Zafar Ali. 

SAID NUR—Accossp—APPELLANT 
VETSUS E 
EMPEROR— RESPONDENT, 

Penal Code (Act XLV of 1860), ss. 34, 302, 394— 
Murder committed in course of robbery—Robbers, some, 
armed with deadly weapons-—-Liability of others. 

Four persons, three of whom were armed with 
deadly weapons, went to commit robbery fully pre- 
pared to commit murder in the ovent of resistance 
Two of them actually committed murder in order to 
facilitate the commission of robbery: 

Held, that all of them were guilty of the offence 
of murder by virtue of the provisions contained in 
p. 840f the Penal Code. - 

Criminal appeal from an order of the 
Sessions Judge, Attock at Campbellpur, 
‘dated the 21st November 1924. . 

ad Khurshaid Zaman, for the 


Jan 
Mr. Abdul Rashid, for the taka 
. Advocate, for the Respondent. 


JUDGMENT.—On the night of the 
6th June 1924, shortly after sunset,. thé 
house of one Kalu Shahin the village of 
Ichhral in the District of Attock was 
raided by a gang of four robbers who 
were armed with rifles, daggers and dangs. 
One of the offenders stood in the doorway 
of the courtyard, and twoof.them seized 
Kalu Shah and one of these two men stab- 
bed him three times with a dagger and 
killed him on the spot. The culprits ther 
molested Kalu Shah’s wife, Alusammdt 
Bhag Bhari, and his daughter-in-law, 
Musammat Ishar Devi, and stripped them. of 
their ornaments. After. collecting their 
-loot they made a pile of quilts and set 
fire to it. Having tied the wearing ap: 
parels and ornaments into bundles they 
left the place with their booty including 
two fire arms stolen from the house and 
went out of the village without any inter- 
ference or opposition from the villagers 
‘who were evidently too terrified to come 
‘near them. 
~ It appears that this gang: of four men 
committed two more robberies on the fol- 
lowing two nights and that in the last 
robbery one of the offenders was killed 
and another wounded. The search for the 
wounded man led to the arrest of the 
prisoner Said Nur, and it. was in pursu- 
ance of the information supplied by him 
that another member of the gang, Hazrat 


Present: 


A ppel- 
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Gul, was arrestedin the month of August. 
Hazrat Gul has turned King’s evidence on 
acceptance of an offer of pardon and has 
given a detailed version of the conspiracy 
which led to the commission of the crinfe, 
of the persons who participated therein’ 


and of the various incidents which took | 


place on the night in question. , 

The approver fully implicates the ap- 
pellant Said Nur, and his evidence receives 
corroborationfrom the testimony of Musam- 
mat Bhag Bhari and Musammat Isher Devi 
who identify the prisoner as one. of the 
four persons who entered their house and 
committed the robbery. 
pute that on the 14th June :1924, when the’ 
prisoner was arrested.in his house he gave 
to the Police a coat P No. land a waist- 
coat P No. 2, and these garments are 


-entered in the list of the stolen articles. 


given by Kalu Shah's son Gurditta Mal 
on the 8th June and have been identified: 


It is beyond dis- 


by him to be his property. The convict - 


lays claim: to hoth the coat and the waist- 
coat, but he has produced no evidence in: 
support of his claim. It appears that a 
sewing machine was also recovered from’ 
a kassi in pursuance of the information 
supplied by him, but in the list of the- 
stolen articles the entry relating to the 


sewing machine does not bear any serial- 


number, and we are doubtful whether if 
was entered in the list as originally given, 
by Gurditta Mal. There is, however, no: 
reason to doubt the evidence of the wit- 
ness Kamal P. W. No., 10 who saw four 
persons going towards Ichhral on the,even- 
ing of the 6th of Jnne,and who deposes’ 
that the appellant Said Nur was one of 
those four persons. 

The evidence of the approver, corrobos 
rated as it is by the testimony of Musammat 


Bhag Bhari and Musammat Ishar Devi, ‘and: ° - 
further confirmed by the recovery of tivo 


stolen articles leaves no doubt whatsoever 


“that Said Nur was one of the four persons 


who committed the robbery at the housé 
of Kalu Shah. It is, however, 
that he did not inflict any injury on the 
deceased and- cannot, therefore, be, con 
victed of an offence under 8. 302, Indian 
Penal Code. It is true that the approver 


“does not aitribute to Said Nur any, part 


in the assault on Kalu Shah, but there is 
ample evidence that the prisoner was in 
the courtyard when Kalu Shah was being 
stabbed and the approver says that -he 
was armed with a rifle which he Sred 


oN 


contended > 


(89 I, G. 1925] 
at one of the women but missed the aim. 


There can be no doubt that all the four- 


persons, armed as they were with deadly 
aveapons, went to the house fully pre- 
pared to commit murder in the event of 
resistence and the evidence shows that 
two of them actually killed Kalu Shah 
before any. resistence was offered to them. 
On these facts the case is governed by the 
rule laid down by their Lordships of the 
Privy Council in their recent judgment in 
Barendra Kumar Ghosh v. Emperor (1), and 
each of the robbers is equally guilty of the 
- offence of murder. 
- For the. aforesaid reasons we uphold the 
convictions of the appellant -under ss. 302 
and 394, Indian Penal Code; and confirm- 
ing sentence of death, we dismiss the ap- 
peal. | 
ZK. Appeal dismissed. 
(I) 85 Ind. Cas. 47; 29.0. W. N. 181; (1925) A. L R. 
P.O.) 1; (1925)M. W. N. 26; L. R.6 A. (P. C.) 1; 26 
. L. R. 50; 27 Bom. L. R. 148; 6 P.L. T. 169; 23 A.. 
L. J. 314; 41-0, L. J. 240; 48 M. L. J. 543; 10. W. 
N. 935; 3 Pat, L. R, 1; 52 C. 197 (P. O). 





CALCUTTA HIGH COURT. 
. - CRIMINAL REFERENCE No. 238 or 1924. 
February 18, 1925. A 
___Present:—Justice Sir Babington Newbould, 
Kr., and Mr, Justice B. B. Ghose. 


EXECUTIVE ENGINEER, NADIA . ` 


<. RIVERS DIVISION—COMPLAINANT. 
ie versus i j 


ASHUTOSH SAHA—ACCOSED.. . 


Bengal Embankment Act (II of 1882), s. 78— Destroy- 


“ing or diminishing efficiency of embankment—Mala 
fides, whether necessary—Wilful act. 
: In order to support a conviction under s. 78 of the 
Bengal Embankment Act on the ground that the 
accused by a wilful act destroyed or diminished the 
efficiency of an embankment, it is not necessary 
that there should be a finding that the accused acted’ 
mala fide. The section makes punishable acts 
endangering embankments even -when the offender 
has no mens rea. 

The word “wilfull” in s. 78 of the Bengal Em- 
pbankment Act does not qualify the ultimate result of 
the act but the act itself. 

Criminal reference made by the Sessions 
Judge, Murshidabad, dated the 7th Novem- 
ber 1924. : 

Mr. Hemendra Nath Sen, for the Accused. 

Mr. Khundkar, Deputy Legal Remem- 


brancer, for the Crown, 


` SAID NUE V; EMPEROR: ~ 
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JUDGMENT.—We are. unable to agree 
with the learned Sessions Judge that, in 
order to support a conviction under s. 78 
of the Bengal Embankment Act of 1882, cn 
the ground that the accused by any wilful 
act destroyed or diminished the efficiency 
of an embankment, it is necessary that there 
should be a finding that the accused 
acted mala fide. This section of the Statute 
appears to make punishable acts endanger- 
ing embankments even when the offender 
had no mens rea. The learned Sessions 
Judge appears to have read the section as 
if the words were “ wilfully destroys” or 
diminishes the efficiency of such embark- 
ment.” The qualification is not in respect 
ef the ultimate result of the act, but the 
act itself. In this case it cannot be denied 
that the petitioner wilfully excavated and 
extended his tank, and it is found that 
the result of that was to injure the public 
embankment. This is sufficientto support . 
the conviction. Let the papers be returned; 
Z. K. i Papers returned, 


LAHORE HIGH COURT. 
OximinaL APPEAL No. 17 oF 1995. 
February 17, 1925. : 
Present :—Sir Shadi Lal, Kr., Chief J ustice; 
: and Mr. Justice Zafar Ali, b 
SAID NUR-—-ACCUSED—APPELLANT 
: VETSUS . Ta 
__EMPEROR—Rezsronpent. : - 
Penal Code (Act XLV of 1860), ss. 34, 302 894— 
Murder committed in course of robbery—Rodbers, some 
armed with deadly weapons—Liability of others r 
Certain persons, some of whom were armed with - 
fire-arms proceeded to commit a robbery, and in the 
course of the robbery death was caused by a shet fired. 
by one of the robbers : ; 5 
Held, that all the robbers, whether armed with dead: 
ly weapons or not, were guilty of murder by virtue of 
the provisions of s. 34 of the Penal ‘Code. [p. 720, col; 


Barendra Kumar Ghosh v. Emperor, 85 Ind. Cas. 47: 
29 ©, W. N. 181; (1925) A. I. R. (P, C.) 1; (1925) N, W: 
N. 26; L. R. 6 A. (P. Ĝ.) 1; 26 P. L. R. 50; 27 Bom. L 
R. 148; 6 P. L. T. 169; 23 A, L. J, 314; 41 ©. L. J. 940- 
48 M. L. J. 543; 1 0. W. N. 935; 3 Pat. L. R. 1; 520, 
197 (P. C.), followed. d : 


‘ Criminal appeal from an order of the 
Sessions Judge, Attock at Campbellpur, 
dated the 21st November 1924, ss 
. Mr, Khurshaid Zaman, for the Appellant 


“720 
- Mr. Abdul Rashid, for the Government 
Advocate, for the Respondent. 

JUDGMENT.—On, the 8th of June 
1924, shortly “ before sunset four Pathans, 
of whom two had guns and one a pistol, 
‘approached the village Mahura to loot 
the houses of its Khatri inhabitants, From 
outside the villdge they seized Umra and 
Gulab (P. Ws. Nos. 7 and 8) and questioned 
them about the position of the Khatris’ 
houses and took them along into the 
willage so that they might show the same. 
They showed the house of Sain -Ditta (P. 
W. No. 5) which the culprits entered. 
One of them, i. e.,- Hazrat Gul approver, 
mounted on the roof and began firing 
therefrom. The rest seized Jowala (P. W. 
No. 6) son of Sain .Ditta, and he handed 
over to them 1,350 in silver and- notes 
and a handkerchief. Then the culprits 
moved on to. the house of Nirmal taking 


Jowala, Umra and Gulab with them. Nir- - 


1 was not in the house but his wife 
and children were there. As Vilayat Khan 
(P. ‘W..No. 9) came to his baitakh he 
found Nirmal there and at his suggestion 
Nirmal got to the roof.of his mother and 
began toabuse in Pashto to the Pathan who 
was on the roofot Sain Ditta. The Pathan 
fired and Nirmal fell, From Nirmal’s house 
in which the culprits gotnothing they passed 
into the Bazar and there broke open Hari 
Ohand’s shop and took some sugar there- 
from. Vilayat Khan fired several - shots 
with the, result that one of the Pathans 

. was hit in the head and was killed. The 
anat Khan. On the l4th June 1924, ve., 
days after the event, Said Nur appellant 
was arrested: by the Police at his resi- 
dence in the Mardan Tahsil of the Pesha- 
war District. He had two shot wounds 
on the arm. In the identification - parade 
held on the 18th June 1924 he was duly 
jdentified in the presence of Khan Ghulam 
Mohammad , Khan, Extra Assistant Com- 
ynisioner, Attock, by Jowala, Umra and 
Silene this evidence, thereis the testi- 
mony of Hazrat Gul who was one of 
the four offenders but who turned King’s 
evidence on accepting a tender of pardon. 

The appellant’s explanation of the wounds 
on his arm was that he was fired at and 
wounded by an enemy `in- the foreign 
territory but this was refuted by the. testi- 
mony of Allu (P. W. No. 19). It appears 
that after the event the three Pathans 


z 
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Pathans shot dead one more villager, 7, e, . 


(89.1. 0, 1925] 


—Miru, who has not been arrested; Hazrat 


-Gul approver, and the appellant Said Nur 


—repaired to the farm of Jahanabad, 
and there Miru. engaged Alu (Pv W. 
No. 19) to carry - Said Nuron his camel. 
Allu deposed that Said Nur’s arm was 
wounded and that he carried him on his 
camel to Hasan Abdal. At Hasan Abdal Said 
Nur bought a lungi and a chadar and some 
twill from Uttam Chand (P. W. No. 17). A 
shirt was made of the ‘twill by Hussain 
Bakhsh Darzi (P.. W. No..18) at Uttam 
hand's shop. í 

All this evidence fully establishes. that . 
the appellant was one of the four Pathans. 
The only question that remains for con- 
sideration is whether he can be held res- 
ponsible fo? the murders which were com- 
mitted. not by him but by one of his 
comrades, 4. e the approver. As the cul- 
prits went armed with fire-arms, it follows 
that they intended to use the same to take ` 
life., They were, therefore, all responsible 
for what was done by oneof them in pro- 


“secution of the common intention of all 


and in accordance with the exposition by 
their Lordships of the Privy Council in 
Barendra Kumar Ghose v: Emperor (1) of 
the principle underlying s. 34, Indian Penal 


“Code, the appellant is clearly -guilty of 


murder. We, therefore, uphold the con- 
viction under s. 302, Indian Penal Code, 
and confirm the sentence of death, > ` 

It may be noted here that we haveal- . 
ready confirmed* the sentence of death- 
passed on the appellant in the case of 
robbery with murder which took place in 
the village’ Achhral two days previously, 
i.e, on the 6th June 1914. Therefore, the 
present ‘sentence would merge. in the’ 
former. 
Appeal rejected, 


. Cas.'47; 29 C. W. N. 181; (1925) A. L R. 
A. 


41 ©. L. J. 240; 48 M. D. J. 543; 10, W. N. 935; 
Pat. L. R. 1; 52 C. 197 (P. G.). i 
¥See 89 Ind. Gas. 118-[Ed] 
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LAHORE HIGH COURT. 
F LRST CIVIL APPEAL No, 1342 or 1924. 
February 6, 1925. 
Present :—Justice Sir Henry Scott-Smith, 
‘Kr., and Mr. Justice Martineau. 

Tur ECLIPSE MOTOR CAR COMPANY, 
RAWALPINDI, tprouas MAN CHAND 
THR MANAGING PROPRIETOR— 
D5FENDANT—APPELLANT 

X VETSUS 
Mr. H. O. WARBURTON AND ANOTHER— 
PLAINTIFES—RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XLI, r. 27 
(1) (bÞ)--Appeal—-ldditional evidence, admission of— 
appellate Court, power of. 


The jurisdiction of an pp Ika Court under 
O. XLI, xr. 27 (1) (b) of the P. ©. to admit 


| additional evidence is not Rie to cases in which 


the Court itself discovers a lacuna or defect and 
requires evidence to fill up or remedy it. By virtue 
of the words “or for any other substantial cause” in 
the rule, an Appellate Court has full discretion to 
admit further evidence upon the application of a 
party. |p. 721, col. 2.] 

First appeal from a decree of the Senior 
Subordinate Judge, Rawalpindi, dated the 
29th February 1924. 

Bakshi Tek Chand, Lala Gobind Ram 
Khanna and Lala Mehr Chand Mahajan, for 
the Appellant. 

Messrs. Aziz Ahmad and Kanhaya Lal 
Gauba and Bakhshi Dalip Singh, for the 


_ Respondents. 


ORDER.—The respondents have been 
given adecree by the Senior Subordinate 
Judge, Rawalpindi, for Rs. 43,400 against 
the defendant appellant, as ‘damages on 
account of the injuries sustained by them 
in an accident which occurred to a motor 


‘ear belonging to the Eclipse Motor Com- 
“pany in which they were travelling from 


Rawalpindito Murree. 

The defendant Company has’ filed an 
appeal from the above decree and Mr, Tek 
Chand, on behalf of the appellant, has ap- 
plied that under O. XLI, r. 27, C. P. O., the 


appellant be allowed to have the plaintiff ; 


No. 1 medically examined and to lead evi- 
dence in regard to his present physical con- 
dition. . 

The record shows that after certain evi- 


` dence for the plaintiff had been recorded 


on the 15th March 1923 the case was adjourn- 
ed for the recording of the statement of 
plaintiff No. 1 and for the entire remaining 
evidence to the 6th of April 1923. On the 
22nd March an application wasput in on 
behalf of the plaintiffs asking that the date 
should be accelerated as they were about 
to proceed to England. In accordance 
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with this plaintiff No. 1 was ékfinined on 

the 25th March and thereafter proceeded 

to England. The evidence for the plaintiff 

was closed on the 6th April and thereafter - 
the defendant Company led its own.. On 

the 14th November 1923 the defendant 

applied that plaintiff No, 1 should attend 

in person so that he might be medically 

examined in order to enable the defend- 

ant to lead evidence in rebuttal of that pro- - 
duced on the other side. This application 
was rejected on the ground that it was a 
belated one and plaintiff No. 1 was absent 
in England. Plaintiff No. 1 did not return 
to this country until after judgment was 
pronounced. He returned, however,. last 
yearand is at presentin India and is ad- 
mittedly in temporary military employ in 
Rawalpindi. ‘ 

Counsel for the respondents obj ects to the 
grant ofthe application on the ground that 
the first medical witness for the plaintiff 
was produced on the 9th February 1923 
and the defendanthad then an opportunity 
for getting plaintiff No. 1 medically exa~ 
mined and could have, therefore, produced 
evidence asto his. physical state. It is, 
however, pointed out by Mr. Tek Chand 
that his client did not know that plaintiff 
was about to proceed to England until after 
the application of 22nd March 1923 was 
made when there was no time for them to 
get plaintiff No. 1 medically examined. 

We think there is force in this con- 
tention. Their Lordships of the Privy 
Council have ruled in Indrajit Pratap 
Bahadur Sahi v. Amar Singh (1), “that the 
jurisdiction of an Appellate Court under 
O. XLI, r. 27 (1) (b), ofthe C. P. ©., 1908, 
to admit additional evidence is not con- 
fined to cases in which the Court itself dis- 
covers a lacuna or defect and requires 
evidence to fill up or remedy it. Under the 
words ‘or for any other substantial 
cause’ an Appellate Court has a discre- 
tion toadmit further -evidence upon the 
application of a party.” 

In our opinion. substantial cause has 
been made out in the present case for 
admitting additional evidence. We, there- 
fore, under O. XLI, r. 27 remand the 
case to the Court of the Senior Subordinate 
Judge, Rawalpindi, in order that he 

(1) 74 Ind. Cas. 717; 2 Pat. 676; 21 A. L. J. 554; 4P, 
L. T. 447; (1923) A. I. R. (P. ©.) 128; 1 Pat, L. R. 345; 
33 M. L. T. 233; 45 M. L, J. 578; rea W. 728; 25 Bom, 


Sear 128 0. W. X. 277 390.1 n J, 818; LA, 
183 (P, 
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may record the medical evidence which the 
appellant may lead as to plaintiff No. l's 
present physical condition. The evidence 
should he directed to show what the effect 
of the injuries will be upon his earning 
capacity and on his enjoyment of life. The 
plaintiffs may adduce evidence in rebuttal. 
The lower Court is requested to treat this 
order as very urgent. We direct that the 
parties shall attend in the lower Court on 
the 3rd March next and then and there 
give the names of the medical witnesses 
whom they ‘wish to examine. Arrangements 
“ should be made to have plaintiff No. 1 
examined by these witnesses before the 
witnesses appear in Court to give their 
evidence. Return should be made to this 
_ order within one month without fail. 
Z. K. Case remanded. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
First CIVIL APPEAL No, 42 or 1928. 
"April 24, 1924, 
Present:—Mr. Kendal, A. J.C, 
and Mr. Pullan, A. J. C. 
KALKA SINGH AND ANOTHER 
—DEFENDANTS— APPELLANTS 
VETSUS 
Musammat JAGWANT KUNWAR AND 
OTHERS—PLAINTIFFS—RESPONDENTS. ` 

Will, proof of Witnesses, all, whether must be pro- 
duced—Transfer of property—Application by widow 
stating that possession of estate be given to reversion- 
ers, effect of. 

It is not necessary, though it may be desirable, to 
produce all the witnesses toa Will, especially where 
its genuineness is challenged. [p. 723, col. 1.] 

An application to the Revenue Authorities by a 
widow stating that she consents to give poskession of 
her estate to the reversioners of her husband because 
they are such reversioners, does not amount to a 
transfer of property. [p. 724, col. 2.] 

First appeal against a decree of the 
ae Sultanpur, dated the 31st May 

Messrs. E. R. Kidwai and Niamat Ullah, 
for the Appellants. - 

Mr. A. P. Sen, for the Respondents. 

JUDGMENT.—This appeal arises 
from a suit brought by Musummat Jagwant 
Kunwar, an illiterate Thakur lady, for the 
possession of certain property, which used 
to belong to Parag Singh deceased. The 
plaintiffs case was that Parag Singh had 
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been her husband, that on his death she 
applied for mutation in her own name, 
and that defendants Nos. (1) and (2), had, 
by practising a fraud on her, caused mu- 
tation to be affected in their names in 
respect of all the property left by Prag 
Singh, with the exception ofa small frac- 
tion of it, set forth in List B with the 
plaint. Both parties set up Wills said to 
have been executed by Parag Singh. The 
plaintiff's case was, that although the Will 
in her favour was aregistered Will, yet she 
had no knowledge of-it when she made 
her application for mutation. This Will is 
dated Tih June 1917. Parag Singh died on 
17th Decémber 1917. The Will which was 
set up by the defendants is dated 13th 
July 1917, and purports to show that Parag 
Singh bequeathed all his property to the 
defendants, with the exception of 10 bighas 
kham land and one grove, which was given 
to Musammat Jagwant Kunwar for main- 
tenance. The defendants further denied 
that the plaintiff was the wedded wife of 
Parag Singh. The lower Court decided 
that the plaintiff was the wedded wife of 
Parag Singh, that the latter did execute 
the Will-of 7th June 1917 in her favour, 
that the mutation of names in favour of 
the defendants, had been brought about 
by fraud and” misrepresentation of the de-. 
fendants, and that the plaintiff was entitled 
toa decree for possession. That finding is 
challenged on three main grounds. 

It will be convenient.to take the questions 
of the Will and thé plaintiff's status first, 
because when these have been cleared, it 
will be easier to understand what the plain- 
tif's position was, when she made her’ 
application for mutation of names. 

16 has been pointed out, that when the 
plaintiff gave evidence she said that she 
did not know how many persons had joined 
the barat when she was married, that she 
did not remember the name of the Pandit 
who officiated, and that she could not give 
the names of the members of her father’s 
family, who were present at the marriage. 
On the other hand, it is clearly proved that 
she lived with Parag Singh as his wife for 
a great many years. There is no direct evi- 
dence that she was not accepted by mem- 
bers of the caste as Parag Singh’s lawful 
wife. The learned Subordinate Judge has- 
considered the evidence on this point care- 
fully and we see no reasons to differ from 
his conclusion. Moreover, it has been ad- 
mitted im: argument that if the registered 
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Will in favour of the plaintiff is accepted, 
itis difficult to attack the marriage, and 
for the reasons that follow, we are convinced 
nt this registered Will must be accept- 
e 


‘There is one point of suspicion about it, 
and that is, that although Parag Singh was 
a literate man, the Will isnot signed by 
him, but-bears his thumb impression. The 
reason given for this is, that he was 
suffering from rheumatism in the hand, 
and could not holda pen. It seems to us 
that if anyone wished to forge a Will, it 
would have been easier to forge a signature 
than a thumb impression, but the point 
certainly called for notice. It is further 
pointed out, that only one witness has been 
produced to prove the Will. It isadmitted 
that it is not necessary, though, it may be 
desirable, to produce all the witnesses to a 
Will, especially where its genuineness is 
challenged, and it must be said that the 
plaintiff's case would have been strengthen- 
ed, if there- had been more evidence to 
prove the Will. Nothing however has been 
said against the witness who has come 
forward to prove the Will. Moreover, the 
‘witnesses, produced by the defendants, to 
prove the Will that they set up, have them- 
selves admitted the existence of a previous 
“Will in favour of the plaintiffs. In this 
Court, .the defendants have dropped the 


claim about this second Will in their favour, 


which the lower Court, for good reasons, 
rejected as spurious. The evidence of these 
witnesses, however, is on the record, and 


_~ cannot be ignored. Something has been 


said as to the unlikelihood of Parag Singh, 
who was a Thakur, leaving all his property 
to his wife. It is argued, that Thakurs 
are specially anxious to keep their landed 
property in ‘their own families, and that 
there exist family and tribal customs among 
them by which females are excluded from 
inheritance. Parag Singh, however, had no 
near male relation. lt appears to be a 
fact that the defendants are the nearest 
reversioners, and they go back to the ninth 
degree. There appears to us, therefore, to 
be nothing unnatural or improper in this 
Will, and we consider that the Subordinate 
Judge rightly accepted it as genuine. 

It is now necessary to consider the cir- 
cumstances in which the property in suit 
passed into the possession of the defendants. 

' Parag Singh died, as has already been said, 
on 17th December 1917, and an application 
for mutation of names was made by his 
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widow, 7. e, the plaintiff-respondent, on, 
16th January 1918. Her claim to mutation, 
be it- said, was based in this application 
on inheritance, for it has been her case 
all along, that she had heard nothing 
about the Will executed in her favour by 
her husband, until long afterwards. The 
next document to be considered, is a second 
application made by this same lady on the 
28th January. After referring to her pre- 
vious application, she states in this “since 
Mahadeo Singh and Kalka Singh are the 
next reversioners (hakdars) the applicant 
prays that mutation of names with respect 
to the following numbers in village Newada 
be effected in favour of the appli¢ant; 
without power of transfer, and as regards _ 
the rest of the property’ mutation of names ` 
be effected in fayour of Kalka Singh and 
Mahadeo Singh, by virtue of this writing.” 
Then follows a list of the property which 
is shown in List B of the plaint, represent- 
ing that very small part of the property 
left by Parag Singh, which the appellants 
claim had been intended for the mainte- 
nance of the plaintiff. This application is 
the document which the appellants. have 
tried to interpret as a family settlement, 
and as such, binding on the plaintiff-res- 


` pondent. Itis to be observed, that it is only 


signed by the plaintiff, and that it does 
not suggest any reasons, why that lady 


proposed to allow possession of the major 


part of the property, in regard to which 

she had already applied for mutation, to 
pass into the hands of the defendants, 

beyond saying that they are the next rever- 

sioners. 

The plaintiff's case was, and the plaintiff 
herself stated in her evidence, that after 
presenting her first application, she went 
home, and that a few days later, the defend- 
ants, Kalka and Mahadeo, asked her to go 
to the Tahsil, when they would get muta- 
tion effected in her favour. They left her 


` sitting near a well close to the Tahsil, and 


after a short time returned with a paper 
containing some writing, and asked her to 
go to the katcheri and present it to the 
Naib Tahsildar. The paper, she said, was 
not read over to her, and she did not 
know what it contained, but the defendants 
told her to say “yes” to every question 
put to her by the: Naib Tahsildar. The | 
only thing that the Naib Tahsildar asked 

her, however, was whether she was literate 
and to this she claims to have answered 
“no,” on which he caused her to put hey 
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thumb impression ôn some paper. Such 
is the plaintiff's explanation of her appli- 
cation of January 28th though she is not 
certain that the paper on which she affixed 
her thumb impression, is the one that was 
handed over to her by the defendants. 

The defendant's case, in regard to this 
document, is that after the plaintiff had 
made her first application he (i. e., defend- 
ant No. 1, Kalka Singh) convened a meeting 
of the biradri for arbitration, that they 

. decided that .10 bighas and one grove 
Should be given to the plaintiff for main- 
tenance, and that the rest of Parag Singh’s 
property, should be given to him and the 
other defendant, according to the terms of 
the Will that they. set up, and that the 
plaintiff agreed to this decision, and that 
she put in the application of January 
28th of her own free Will. It should be 
mentioned, that in their written statement 
the defendants said nothing whatever about 
the panchayat., What they said was that 

‘on hearing of the plaintiffs first applica- 
‘tion, they intended to put in objections, 
‘and that the plaintiff herself volunteered 
‘to have mutation effected in their favour, 
‘in order to avoid the trouble and expense 
of a ‘contest. 

“We may say at once, that we consider 
‘that the defendant's ‘story is quite incre- 
dible. However ignorant and foolish the 


‘plaintiff may be, she evidently knew that - 


. ‘as the widow of Parag Singh, she had a 
‘right to have mutation effected in her 
“name, although she was ignorant that Parag 
“Singh had executed a Will in her favour. 
No objection to her application was filed, 
“dnd the reason why the defendants did 
‘not file an objection, was evidently that 
‘they had no-good ground for doing so. 
“They too may have been ignorant of the 
“existence ofthe Will, but as distant rever- 
“gioners they could have no ostensible claim 
“for depriving the widow of her possession. 
Tn considering the position of the parties, 
we not only leave out of account the alleged 
Willin favour of the defendants, which 
We agree with the lower Court in consider- 
‘ing to be spurious, but also the allegation 
` ihat the plaintiff was not the wedded wife 
“of Parag Singh. It is of course possible, 


“though it is not definitely alleged by the. 


` defendants, that they threatened to oppose 


‘the plaintiff's application on these grounds, ` 


and so induced her to forgo possession 
in their favour. In this case, it would 
“be necessary to hold in view of the finding 
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in regard to thé fnarriage of the plaintiff 
and to the Will that the defendants had 
been guilty of fraud and misrepresentation — 
in order to induce the plaintiff to put m 
a second application. We are not altoge- 
ther satisfied with the plaintiff's account 
of the circumstances in which that second 
application was filed. It is probable, in 
our opinion, that the application ‘was duly 
read over to her by the Naib Tahsildar, and 
that she assented: to it, knowing its con- 
tents. In the circumstances, however, we 
consider it inconceivable that she would 
have done so, if the position had not been 
fraudulently misrepresented to her. At 
best, the document only amounts to ‘this, 
that the plaintiff consents to give the de- 
fendants possession over the property, be- ` 
cause they are ‘reversioners. It is certainly 
not a transfer of- property, and even if the 
defendants were acting in good faith, it . 
would, in our opinion, not form a valid 
defence to the plaintiff's suit; but as we 
have already-said, we consider that it can 
only have been filed owing to fraud and 
misrepresentation, and that it is not even to 
be taken at its face value. __ Da 

We consider, . therefore, that the learned 
Subordinate Judge was perfectly justified 
in decreeing the- plaintiff's claim for posses- 


sion, and we dismiss the appeal with costs: 


Z. K. Appeal dismissed. 


LAHORE HIGH COURT. 
Seconp CIVIL APPEAL No. 2194 or 1920. 
December 20, 1923. i 
Present :—Justice Sir Henry Scott-Smith, 
Kr., and Mr. Justice Fforde. 
Musammat NARAINI—P.aintivF— 
APPELLANT 
versus : 
JOWAHIR SINGH AND OTHERS— 


DEFENDANTS—RESPONDENTS. 
Custom—Sucecession—-Daughter versus collaterals— 


Non-ancestral property—Kambohs of Amritsar 
District—Riwaj-i-am, entry in, value of. a 
Among Kambohs of the Amritsar District a 


daughter is not entitled to succeed to the non~ 
ancestral property of her father in preference to his 
collaterals in the 4th degree. [p. 725, col.1.]_ . 

The riwaj-i-am is a public record prepared by a 
public officer th the discharge of his duties and-is 
admissible in evidence to-prove the facts therein 
entered, A statement in a riwaj-i-am with regard 
to a custom is a strong piece of evidence in support 
of the custom. [Bid] Gi 


(89 I. ©. 1925) | 


Beg v. Allah Ditta, 38 Ind. Cas. 354; 45 P. R. 1917; 
12 P. W.R. 1917; 21M. L. T. 310; 32M. L. J. 615; 19 
Bom. L. R. 388; 15 A. L. J. 525; 21 C. W. N. 842; 44 ©. 
749; 26 C. L. J. 175; 44 I. A. 89 (P. ©.), followed. 

Second appeal from a decree of the 
District Judge, Amritsar, dated the 5th 
July 1920. : 

Mr. B.D. Qureshi, for Dr. Nand Lal, for 
- the Appellant. ; 

Bakhshi Tek Chand and Pandit Kirpa 

Ram, for the Respondents. 

. JUDGMENT .—This is a second appeal 

upon acertificate granted by the District 

Judge under s. 41 (3) of the Punjab Courts 

Act. The pedigree table of the parties 

will be found at page 18 of the paper 

book. The property in dispute is that 
left by Jhanda Singh andthe dispute is 
between his daughter the appellant and 
his fourth degree collaterals, the defendant- 
respondents. A part of the properly has 
been found by the lower Appellate Court 

to be ancestral of the respondents but a 

part of this isnon-ancestral. It has held 

that amongst Kambohs of the Amritsar 

District daughters donot succeed in pre- 

-férence to collaterals to non-ancestral pro- 
perty. There is very little evidence in the 
case. The respondents rely on the answers 
to questions Nos. 60 and 61 of theRiwaj-i-am 

. of the Amritsar District prepared by Mr. 

Craik in 1914. According to these answers 

the daughters are not entitled to inherit 

in preference to collaterals whether the 

“ property be ancestral or acquired. Mr. 
Craik ina note. under the answer to ques- 


__~_ tion No. 60 shows how strict the exclusion of 


a daughter is even in those cases where 
there isno agnate atall; she is usually 
deprived of succession by the members of 
the villagecommunity. He says, however, 
that daughters have a right to exclude 
agnates with respect to non-ancestral pro- 
perty, though the right is seldom asserted. 
-There are no instances on either side given 
by Mr. Craik. 
_ In Begv. Allah Ditta (1) their Lordshirs 
of the Privy Council held that the riwaj- 
i-am is a public record prepared by a public 
officer in the discharge of his duties and is 
clearly admissible ‘in evidence to prove the 
fact therein entered, and that the state- 
ments contained in the riwaj-i-am forma 
strong piece of evidence in support of the 
custom. This case has been considered ‘in 
(1) 38 Ind. Oas. 354; 45 P. R. 1917; 12 P. W. R. 1917; 
21 M. L. T. 310; 32 M. L. J. 615; 19 Bom. L., R. 388; 
15 A. L. J. 525; 21 0. W.N. 842; 44 O, 749; 23 OL, 
J. 175; 44 LA, 89 (P, O) 
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Wazira v. Maryan (2), and in other cases of 
this Court. In Wazira v. Maryan (2), ` the 
Division Bench, following Chkuttan v, Hazari 
Lal (3), held that statements ina riwaj-i- 
am when “ opposed to general custom can 
carry very little- weight unless supported 
by instances” and that consequently the 
entries in the riwaj-i-amofthe Gujranwala , 
District in favour of the special custom re- 
lied on by the plaintiffs unsupported by 
instances were jasufficient-to establish that 


_custom, such riwaj-i am having moreover 


been imperfectly compiled. We are not 
prepared to hold that the entries relied 
upon by the respondents in Mr. Craik’s 
Riwaj-i-am of the Amritsar District can 
carry very little weight. There is no sugges- 
tion that that riwaj-i-am was carelessly 
or imperfectly compiled and Mr. Craik’s 
own note shows that the exclusion of'd 
daughter is very strict in the ` Amritsar 
District. There is not a single instance on 
the record of the present case of a daughter 
having succeeded to any property of her 
father in the presence of collaterals so near 
as the respondents in the present case. 
On the other hand there are instances in 
support of the respondents’ contention. In 
another case the Judge of the lower Ap- 
pellate Court held thata gift bya Kamboh 
widow to her daughter was invalid in a case 
brought by the deceased's busband’s coli 
laterals. A further appeal was lodged froin 
that order in this Court, but we have been 


“informed that that appeal has abated, There 


is also the.case of one Amar Singh, a Kamboh: 
of the Amritsar District who had shifted fo 
the Lyallpur District, and left self-acquiréed 
land which had been mutated in favour 
of his collaterals, the mutation being con: 
tested by his daughters. The remarks of 
the Collector Mr. DeMontmorency, in his 
order are certainly admissible as evidence 
and show that daughters more particularly 
married daughters are never preferred to 
male collaterals. The learned District 
Judge has also pointed out that Sobha 
Singh son of Jassa died sonless leaving a 
daughter and that his collaterals obtained 
a share of his land without any objection 
being raised by the daughter. oo 
We think that the above facts coupled 
with the entries in the riwaj-i-am are 
sufficient to shift the onus on to the 


(2) 42 Ind. Cas. 358; 84 P. R 1917;151 P.W. R 
u 3 P. L R, 1918, i : 
(3) 30 Ind. Cas. 22; 7 P, R. 1916; 129 P. W.R, ; 
46 P. L, R, 1916. ; We; 
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“daughter. As already remarked, she has not 
produced a singleinstance where a daughter 
has succeeded in the presence of .collate- 
rals to her father’s property. We, there- 
fore; dismiss the appeal with costs. 

Z. K. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
NG FULL BENCH. ; 
. Foru Benoa Rererence No. 2 or 1924 IN 
. APPEALS FROM ORDERS Nos. 199 anp 269 or 
4 1923. 

: June 15, 1925. 
Present:—Justice Sir Hugh Walmsley, Kr., 
Mr. Justice ©. C. Ghose, Mr. Justice 
Suhrawardy, Mr. Justicė B. B. Ghose 
and Mr. Justice Duval. 
BIDYADHAR BACHAR AND OTHERS— 
PLAINTIFFS— APPELLANTS 

i | VETSUS 
MANINDRA NATH DAS AND OTHERS— 
f DEFENDANTS—-RESPONDENTS. © 
Bengal, N.-W. P. and Assam Civil Courts Act (XII 
of 1887), s. 19—Civil Procedure Code (Act V of- 1908), 
0. XX, r. 12—Suit to recover possession and mesne 
profits filed im Munsifs Court—Munsif, whether can 
pass decree for mésne profits pendente lite for 
amount exceeding his pecuniary jurisdiction—Separate 
suit, institution of—Limitation, applicability of. 


Held, Per Curiam (Walmsley, J. contra):—Where a. 


suit is brought in the Court ofa Munsif for recovery 
of’ possession of land and, mesne profits pendente lite 
are claimed or assessed at a sum beyond the 
pecuniary jurisdiction of the Munsif, the Munsif has 
jurisdiction to fix such mesne profits and .pass a 
corre beyond his pecuniary jurisdiction. [p. 730, col. 


Per Walmsley, J.—Where a suit is brought in the 
Court of a Munsif for recovery of possession of 
land and mesne profits pendente lite are claimed or 
assessed beyond the pecuniary jurisdiction of the 
Munsif, the Munsif has no jurisdiction to fix any 
such mesne profits and pass a decree beyond his 
pecuniary jurisdiction. [p. 729, col. 2.] 

If a plaintiff after winning a decree for land 
in the Munsif's Court thereafter applies to a higher 
Court’ for the ascertainment of mesne profits on the 
footing that the amount exceeds the Munsif's pecuniary 
jurisdiction, he deliberately gives up his: right to 
ask for the enquiry mentioned in sub-cl. (e) of el. (1) 
ofr. 12 of O. XX of the C. P. O., and the final 
decree mentioned in cl. (2) of the rule, and giving up 
his right to those special forms of relief he must 


bring a fresh suit, entirely independent of the first’ 


suit, and that suit must be liable to the ordinary Law 
of Limitation. [p. 729, col. 2; p. 730, col. 1.] : 
Reference against the decision of the 
Subordinate Judge, Khulna, dated the 21st 
March 1923, - 
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ORDER OF REFERENCE TOA 
` > FULL BENCH. 

Suhrawardy and Duval, JJ.—. 
These two appeals arise out of two suits 
instituted by the plaintiffs-appellants in 
the Court of the Munsif for recovery of pos- 
session of certain lands with mesne profits. 
An order was passed against the plaintiff 
under s. 145, Cr. P. C., and the suits were 
instituted on 12th September 1911, for decla- 
ration of title. On the 20th February 1914 
the suits were decreed. The appeals to the 
lower Appellate Court were dismissed on 
12th June 1915. There were second appeals 
to this Court by the defendant, which were 
also dismissed on the 21st August 1918. In 
the meantime, 7. e., on 2nd December 1915, 
plaintiff took possession of the decreed 
lands and after the appeal to this Court 
was disposed of, on the 27th February 1919, 
applied to the Gourt“of the Munsif which 
had passed the decree to ascertain mesne 
profits from the date of institution of the 
suit to the date of delivery of possession 
and to pass a decree for such amount as may 
be found due on enquiry. The 'plaintifi‘s ' 
applications really related to the ascertain- 
ment of mesne profits pendente lite, for he 
subsequently gave up his claim for antece- 
dent mesne profits which was very small. 
In his applications the plaintiff valued his 
claim for mesne profits in one case at over 
Rs. 3,000 and in another case at Rs. 12,000. 
The amounts ‘claimed being beyond the 
jurisdiction of the Munsif, he returned them 
for presentation to the proper Court, The 
plaintiff then filed the applications before 
the Subordinate Judge of Khulna, but the 
learned Judge following a certain decision 
of this Court registered the applications as 
new suits. In an elaborate judgment the 
Subordinate Judge held that the Munsif 
had jurisdiction to ascertain the mesne 
profits and passa decree for any sum so' 
ascertained, even though it might be beyond 
his pecuniary jurisdiction. The learned 
Subordinate Judge held that the proceed- - 
ings before him could not be considered a3 
continuation of the proceedings in the suit 
before the Munsif, and, therefore, the appli- 
cations must be taken to have initiated 
fresh suits for the purpose of recovery of 
mesne profits. In that view he was of 
opinion that the Statute of Limitation would 
apply, whereas if the Munsif was to try the 
applications, no question of limitation could 
arise. The learned Subordinate Judge 
thereupon ordered that the plaints for as-. 
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certainment of mesne profits be returned to 
the plaintiff's Pleader for-being filed in the 
Munsif's Court-within 30 days for disposal 
under O. XX, r, 12, C. P. C. Against this 
order the plaintiff has appealed to this 
Court andit is argued that the Subordinate 
Judge has erred in holdingthatthe Munsif's 
Court was the proper Court for ascertain- 
ment of the mesne profits and that the ap- 
plications before the Subordinate Judge 
were affected by the Law of Limitation. 

On the first question raised there has 
been divergence of opinion in this Court, 
and it is necessary to refer to the authorities 
briefly. In Bhupendra Kumar Chakravarti 
v. Purna Chindra Bose (1), it was held by 
Mookerjee aad Teunon, JJ., that a Munsif 
cannot entertain an application for investi- 
gation of mesne profits pendente lite when 
the claim is laid at over Rs. 1,000 and that 
the proper course for him to follow is to 
direct the return of the plaint, so far as it 
embodies a prayer for assessment of mesne 
profits from the date of institution of the 
suit to the date of delivery of possession, 
for presentation to the proper Court. 
A similar view was taken in the case 
of Baikuntha Nath Kundu v. Mohananda 
Borat Modak (2). The facts of that 
case are similar to those of the present 
case. The suit there, as here, was in- 
stituted in the Court of the Munsif and sub- 
sequently after the final decision by the 
High Court the plaintiff applied for ascer- 
tainment of mesne profits which he assess- 
~~ed atover Rs. 5,000. The Munsif thereupon 
. Yeturned the. plaint for presentation before 
the Subordinate Judge. On the defendant 
raising the plea of limitation, the Subordi- 
nate Judge held that under s. 14 of the 
Limitation Actthe claim was not barred. 
Against that decision the defendant appeal- 
ed to this Court and the learned Judges 
decided that the order of the Subordinate 
Judge was correct in substance, as they were 
of opinion that the proceedings before the 
Subordinate Judge were in continuation of 
the suit before the Munsif and were not 
affected by the Statute of Limitation. The 
question argued in the present cases was 
not pointedly raised in that case but the 
learned Judges seem to be of opinion that 
the procedure followed was correct. 
contrary view was taken in Ram2swar Mahton 


- (1) 8 Ind. Cas. 34; 43 G. 653, 18 ©. L. 9. 182; 150. 
W. N. 508. ; 
(2) 58 Ind, Qaa. 170; 24 O. W, N, 342, 
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v. Dilu Mahton (3). There the suit valued 
at Rs. 950 was brought in the Munsif's 
Court to-recover possession of.certain lands ` 
and for a decree for such mesne profits from 
the date of the institution of the suit to the 
date of the delivery of possession, as might 
be assessed in execution of the decree. The 
Munsif made a decree in accordance with 
the prayer in the plaint. The plaintiff then 
asked that the mesne profits might be asses- 
sed and in his petition he roughly estimated 


‘them at Rs. 1,595. On an appeal the District 


Judge held that the Court of the Munsif had 
no authority to determine the amount of 
mesne profits beyond its pecuniary jurisdic- 
tion and that the plaintiff could not recover 
more than Rs. 50 as mesne profits being the 
difference between the limitof the Munsif's 
jurisdiction and the value of the lands as 
given in the plaint. On an appeal to this 
Court Ghose and Rampini, JJ., held that 
the view taken by the lower Appellate Court 
was erroneous and that the Munsif had 
jurisdiction to ascertain the mesne profits 
and give effect to the order made in his 
decree in the suit notwithstanding thatthe 
amount of such mesne profits added to the 
value of the suit might come to a sum in 
excess of the pecuniary jurisdiction of his 
Oourt. This case was followed by Brett and 
Sharfuddin, JJ., in Penchoram Tekadar v. 
Kinu Haldar (4). In that case the amount 
of mesne profits ascertained by the Munsif 
was Rs. 1,630 in execution. On an objec-. 
tion taken by the judgment-debtor that the 
Executing Court being a Munsif was not 
entitled to award mesne profits of a higher’ 
amount than Rs, 1,000, it was held that such 
Court had jurisdiction to “award the mesne 
profts ascertained. The learned J udges 
tried to distinguish the ease of. Bhupendra 
Kumar Chakravarti v. Purna Chandra Bose 
(1) on the ground that the amount of mesne 
profis was ascertained in the case before 
them in the execution proceedings by a 
Commissioner, but we fail to recognise how 
the principles of law laid down in these 
two cases can be reconciled. We are con- 
scious of the alteration in the law made by 
the C. P. C. of 1903, namely, that under the 
present Code mesne profits have to be as- 
certained in the suit whereas in the Code of 
1882 the investigation was relegated to the 
Execution Department. We do not think 
that this difference in the procedure materi- 
ally affects the principles of law underlying 
(3) 21 C. 550; 10 Ind. Dec. (x. s.) 997, 
(4) 15 Ind. Cas. 252; 40 O, 56, . 
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these decisions. The-latter view has been 
accepted by the High Court of ‘Madras in 
‘the Full Bench case of Putte Kannayya 
Chetti v. Rudrabhatla Venkata Narasayya 
(5) and by the Patna High Court in Dina- 
nath Sahai v. Mayawati Kuer (6). In the 
last case, much stress has been laid on O. 
XX, r. 12, C. P. ©., 1908, which is construed 
. as empowering the Court which passes the 
décrée for recovery of land to make a dec- 
‘ree for mesne profits irrespective of the 
amount being within or beyond its jurisdic- 
tion. : 4 
We have been unable to reconcile on pre- 
- ciple`the decisions of this Court in the: cases 
to which we have referred and the result of 
these conflicting decisions is patent from 
the opposite courses adopted in this case by 
the Courts below, the Munsif choosing to 
follow the case of Bhupendra Kumar Chakra- 
varti v. Purna Chandra Bose (1) and the 
Subordinate Judge preferring to follow 
the case of Panchoram Tekadar v. Kinu 
Haldar (4). 

There is also apparent conflict of views on 
the second point raised by the appellant. 
In Bhupendra Kumar Chakravarti v. Purna 
Chandra Bose (1) the learned Judges order- 
ed that the plaint, in so far as it embodies 
aclaim for mesne profits from the institu- 
tion of the suit to the delivery of possession 
would be returned to the plaintiff for pre- 
sentation to the proper Court. In pursuance 
of this direction the plaintiff presented the 
plaint in the Court of the Subordinate 
Judge.. The defendant took the plea of 

` limitation and the matter came up again to 
the High Court and was heard bya Bench 
composed of Mookerjee and Beacheroft, JJ., 
Bhupendra Kumar Chakravarti v, Purna 
Chandra Bose (7). It was there held that 
the presentation of the plaint in the Court 
of the Subordinate Judge was tantamount 
to institution of a fresh suit which is affect- 
‘ed by the Law of Limitation. A contrary 
view has been held without discussion in 
Baikuntha Nath Kundu v. Mohananda 
Borat Modak (2). a a : 

The question.raised in these cases is one 
of general importance and not infrequently 
comes up for decision before the Mofussil 
‘Courts which “in ‘the ‘unsettled state 
of the law may come to different 


15) 39 Ind, Cas. 439; 40 M. 1; 32M. LJ. 221-5 L, 
W. 580; (1917) M. W. N. 367 

(6) 60 Ind. Cas. 346; 6 P. 
(1921) Pat 


b L. J. 54; 2 P. L.T. 143; 
(7) 24 Ind. Oas. 232. 
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conclusions, as has been done in the pre- 
sent cases. We, therefore, think it desir- 
able that the law on the points raised should 
be settled by a Full Bench. We accord- 
ingly refer the following questions for the’ | 
decision ofa Full Bench :— 

(1) Where a suit is brought in the Court: 
of a Munsif for ‘recovery of possession of 
land, and mesne profits pendente lite are 


. Claimed or assessed at a sum beyond the 


pecuniary jurisdiction of the Munsif, has 
the Munsif jurisdiction to fixsuch mesne 
profits and pass a decree for a sum beyond 
his pecuniary jurisdiction? 

(2) If the above question -is answered 
in the negative, does the presentation of 
the plaint, so far asit relates to the as- 
certainment of mesne profits, in the Court 
of the Subordinate Judge, amount to the 
institution of afresh suit which is affect- 

Babu Mukunda Behari Mulick, for the 
Appellants. - - 

Dr.J. N. Kanjilal (with him Babu Benod 
Lal Mukherjee), for the Respondents. 

JUDGMENT OF THE FULL 
$ BENCH. , 

Waimsley, J.—The facts which -have 
given -rise to this Reference have - been 
fully set out by the learned Judges who 
made the Reference. It is only necessary 


to mention the more important of those 


facts. They are that the two suits were 
instituted inthe Munsifs Court on -12th 
September 1911; and decreed on 20th Fe- 
and that- possession was 
delivered to the plaintiffs on 2nd Decem- 
ber 1915. “The suits werefor recovery of 
possession on declaration of title, and the 
relief was valued at a sum within the 
Munsif’s pecuniary jurisdiction.’ After the 
‘defendants had exhausted their rights of: 
appeal without success the plaintiffs applied 
to the Munsif for the ascertainment of 
mesne profits, claiming Rs. 3,000in one suit 
and Rs. 12,000 in the other. The appli- 
cations as first presented were for mesne 
profits ante litem motam and pendente lite, 
but the former were withdrawn, so that 
the applications are for mesne profits 
pendente lite, that is to say, for a period. a 
little over four years. 4 : 
The Munsif held that he had no juris- 
diction to entertain the applications. The 
Subordinate Judge held that “the Munsif 
had jurisdiction, and that in his own Court 
the applications must- bẹ treated as new 
suits affected by the Law of Limitation, 
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The questions referred to us are these :— 

(1) Where a suit is brought in the Court 
of a Munsif for recovery of possession of 
land, and mesne profits pendente lite are 
claimed or assessed at a sum beyond the 
pecuniary jurisdiction of the Munsif, has 
the Munsif jurisdiction to fix such mesne 
profits and pass a decree beyond his pecu- 
niary jurisdiction? 

(2), If-the above question is answered 

in the negative, does the presentation of 
the plaint, so far asit relates to the as- 
certainment of mesne profits, in the Court 
of the Subordinate Judge, amount to the 
institution of a fresh suit which is.affect- 
ed by the Law of Limitation? 
.. It is unfortunate that the learned Vakils 
who appeared before us were agreed in 
proposing a negative answer to the first 
question: they have, however, assisted us 
by placing before us all the leading de- 
cisions on the matter. 

Act XIT of 1887 is the Statute which 
defines the powers of Civil Courts in 
Bengal. ins.19 the jurisdiction ofa Munsif 
is set out in these words, “Save as afore- 
said (i. e., otherwise -provided by any 
enactment for the time being in force)...... 
the jurisdiction of a Munsif extends to all 
like suits (i. e., originally suits for the time 
being cognizable by Civil Courts) of which 
the value does not exceed one thousand 
rupees”. Then follow provisions about 
the forum of appeal. These rules are 
supplemented by the C. P. C., of which the 


„~~ fifteenth section enacts that every suit 


shall be instituted in the Court of lowest 
grade competent to try it. The sixth sec- 
tion may also be quoted: “Save inso far 
as is otherwise expressly provided nothing 
herein contained shall operate to give any 
Court jurisdiction over suits the amount 
or value ofthe subject-matter of which 
exceeds the pecuniary limits (if any) 
of its ordinary jurisdiction,” 

If it were not for the views that have 
been expressed in various decisions, I 
should have thought that the problem 
presented no difficulty. The pecuniary 
limits of a Munsif’s jurisdiction are stated 
_ definitely, and there is no suggestion that 
circumstances may arise which will not 
merely enlarge those limits but even with- 
draw them altogether. Moreover the 
_ scheme of appeals is complete and co-herent 
if the limitations to a Munsif's jurisdic- 
tion are invariable but it becomes full 
of inconsistericies if the proposition is 
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admitted that the Munsif can in certain 
circumstances exceed his ordinary pecu- 
niary limits. 

In my opinion the Munsif's jurisdiction 
in dealing with an application for the 
ascertainment of mesne profits pendente 
lite remains subject to the pecuniary 
limitations contained ins. 19o0f Act XII 
of 1887. I should like to add that there 
is no harshness in this view, for a plaint- 
iff who values the land for which he sues 
at less than Rs. 1,000, and the mesne 
profits derived from it during four years 
and a quarter at Rs. 12,000 stands self 
convicted of either undervaluing the one 
or exaggerating the other. 

There remains the question whether in 
determining the question of jurisdiction, 
the mesne profits pendente lite are to he 
added to the rest of the plaintii’s claim 
or treated separately. It is obvious that 
it is impossible for a plaintiff to make 
even an approximate guess atthe mesne 
profits that may accrue before his suit is 
determined. Further those prospective 
mesne’ profits are not part of the cause of 
action on which his suit is brought. I 
hold, therefore, that they are not to be con- . 
sidered in determining the value of the 
suit, and deciding whether it has been 
brought before the right Court. If mesne 
profits pendente lite are not to be consider- 
ed for those purposes it follows, I think, 
that when they are ascertained, the Munsif_ 
will have jurisdiction to pass a decree to 
the full extent of his pecuniary limits for 
mesne profits pendente lite over dnd above 
the decree already passed for the property 
and mesne profits prior to institution. 
This view, I think, is in accordance with 
the provisions of O. XX, r. 12 which 
clearly contemplates two decrees. It does 
not assist the plaintiffs in these cases, 
however, and I have mentioned it only 
to provide against misunderstanding. 

My answer to the first question, there- 
fore, is in the negative. 

Next we haveto consider what is the 
result, if a plaintiff after winning a 
decree for the land in the Munsif's Court 
thereafter applies fo a higher Court for 
the ascertainment of mesne profits onthe 
footing thattheamount exceeds the Munsit’s 
pecuniary jurisdiction, it appears to me 
that the questionadmits of a very simple 
answer. Ifa plaintiff forsakes the Court 
which passed the original decree for posses- 
sion, he deliberately gives up his right to 
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ask forthe enquiry mentioned in sub-cl. 
(c) of cl. (1) of r. 12 of O. XX, and the final 
decree mentioned in cl. (2) and giving up 
his right to those special forms of relief 
he must bring a fresh suit, entirely in- 
dependent of the first suit, ‘and that suit 
must be liable to the ordinary Law of Limi- 
tation. 

My answer to the second question is, 
therefore, in the affirmative. . 

C. C. Ghose, J.—I have had the ad- 
vantage of reading the judgment which 


my learned brother Mr. Justice B. B. Ghose ` 


has prepared and I agree with him i in the 
view which he has taken. 

Suhrawardy, J.—I also agree in the 
judgment about to be delivered by my 
learned brother Mr. Justice B. B. Ghose. 

B. B. Ghose, J.—Two questions have 
been referred to us by the Divisional 
Court. The second question arises only 
if the first is answered in the negative. 

The first question is, therefore, the more 
important-of the two. Itruns thus:— 

“Where a suit is brought in the Court 
of a Munsif for recovery of possession of 
land, and mesne profits pendente flite are 
claimed or assessed ata sum beyond the 
‘pecuniary jurisdiction of the Munsif, has 
the Munsif jurisdiction to fix such mesne 
profits and pass a decree for:a sum beyond 
his pecuniary jurisdiction?” . 

The facts of the cases which have given 
rise to the question are fully stated in 

“the Order of Reference and it is un- 
necessary to re-capitulate them here. 

It is somewhat -to be regretted that we 
have not received much assistance in this 
matter from the arguments at the Bar, as 


both sides eae in the contention that’ 


the first question should be answered in 
the negative. Taey only addressed us 
on the question of limitation with refer- 
ence tothe second question. The agree- 
ment, however, of the parties is not deci- 
sive of the question, and we have to arrive- 
at our own conclusion. 

I do not propose to deal with the several 
cases having a bearing on the ques- 
tion as there is clearly a divergence of 
opinion. I shall endeavour to approach 
the matter with reference to the relevant 
sections of the Bengal, North-Western 
Provinces and Assam Oivil Courts Act 
(XIL of 1887) and sections and rules and 
orders of the Ç. P.C. 

Section 19 (1) of Act XII of 1887 pro- 
yides:—“Saveas aforesaid, the jurisdiction 
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of a Munsif extends to all like suits of 
which the value does not exceed one thou- 
sand rupees.” For the present purpose it 
is not necessary to refer -to s. 18 or to 
sub-s. (2) of s. 19 which extends the 
jurisdiction of some Munsifs to Rs. 2,000 
and I shall assume that the jurisdiction 
of the Munsif is limited to suits of the 
value of Rs. 1,000. The first inquiry is, 
what is the value of a suitin which the 
plaintiff claims recovery of possession of 
immoveable property and also asks for 
mesne profits pendente lite? Itmust obvious- 
ly be the value of the property. The 


. plaintiff is not required nor is it possible 


for him to value even approximately the 
amount of mesne profits pendente lite which 
must vary according to the period of time 
the defendant retains possession of the 
property. Moreover, the plaintiff has no 
right to such mesne profits at the date 
of suit and heis only allowed such profits 
in his suit by virtue of a special 
provision in the ©. P. -C. This provi- 
sion has evidently been made with the 
object ‘of prevention of a multiplicity of 
suits. When, therefore, the value of the 
property is one thousand rupees or less 
the plaintiff must bring his suit in the 
Munsif’s Court under the provisions of 
s. l5of the C. P. C., and he cannot resort to 
a Court of higher grade with reference 
to any prospective mesne profits. The 
Munsif has then fall jurisdiction to enter- 
tain the suit having regard to its value 
The next 
question is, whether such jurisdiction is 
limited or affected in any way by any 
subsequent event. Under O. XX, r. 12 (1), 
el. (a) of the C. P. C., the Court may pass 
a decree in such a suit as thisfor possession 
of the property and under el. (c), a decree 
directing an enquiry as to mesne profits 
from the institution of the suit to a specified 
date which I need not re-produce here. 
Sub-r. 2 of r. 12 provides that where an 
inquiry is directed under cl. (c) a final 
decree in respect of the mesne profits shall 
be passed in accordance with the result 
of such inquiry. Where the: Mansif has 
in the proper exercise of his jurisdiction 
passed a decree for possession and also a 
preliminary -decree for mesne profits, he 
must, I think, be held to have jurisdic- 
tion to make a final decree in accordance 
This jurisdiction is not 
limited, if, as a result of the inquiry directed 
by him, the mesne profits are found to 
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exceed the amount of his pecuniary 
jurisdiction as regards the value of the suit. 
‘The final decree for mesne profits must, 
therefore, be passed for the amount found 

_ on enquiry. lt seems tu me that s. 19 of Act 
XII of 1887 ands. 6 of the C. P. C. have refer- 
ence to the value of the suit for the purpose 
of entertaining jurisdiction, and if the value 
of the suit isin excess of his jurisdiction 
he cannot entertain it nor pass any decree 
in the suit. Ifa suit is rightly entertained 
as Within the jurisdiction of the Munsif and 
a decree passed, his powér to grant the 
proper and adequate relief is not affected 
.. by any évent which increases the value of 
the relief during the pendency of the suit. 
To hold that jurisdiction should depend on 
the amount for which the final decree 
should be passed would have this effect, 
‘that after the Munsif passes a preliminary 
decree and it is found after accounts taken 
that the final decree must be for an 
amount exceeding the pecuniary limit of 
his jurisdiction, the entire proceedings 
before him including the decree passed 
should be considered as being without 
jurisdiction. It would also lead to many 
other anomalies apart from the serious 
question that the plaintiff would be de- 
nied his proper remedy for no fault of his. 
If the Munsif's jurisdiction to pass a 
decree is limited to the value of the’ suit 
he canentertain, he cannot pass any decree 
for mesne profits, the amount of which 
being added to the value of the property 
„Would exceed his pecuniary jurisdiction. 
Thus, where the property was valued at, 
say Rs. 1,000, the Munsif will not be able 
to pass a ‘decree for mesne profits for any 
further amount. I venture to think that 
it would not be aproper solution to héld 
that the Munsif could pass a decree for 
mesne profits fora further sum of Rs. 1,000 
for although there must be two decrees in 
such a case, there is only one suit, and 
the Munsif would then have power to 
pass a decree of the value of Rs. 2,000 in 
the same suit. Moreover, if the amount 
of the mesne profits were taken into : ac- 


count in determining the value of the suit ` 


and the Munsif’s jurisdiction, then, in the 
case I have stated, he should be considered 
to have no jurisdiction to entertain the suit 
or pass any decree, and, therefore, the decree 
for possession as ‘well as the preliminary 
decree for mesne profits should be held 
to have been passed without jurisdiction. 
This regult however cannot atall be contem- 
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plated. Nor can it be said that the plaintiff 
must be considered to haveabandoned a part 
of his claim by bringing his suit in a 
Court of limited jurisdiction. I have al- 
ready shown that the plaintiff had no 
option in the matterand he had no right 
to bring his suit in a Court of higher grade 
with reference to prospective mesne profits, 
and it would be manifestly wrong not to 
allow hima decree for what he would be 
entitled to. The Court must have juris- 
diction either to grant the relief a party is 
entitled to or not, and in the latter case it 
must stay its hand and cannot grant only 
a partial relief by assuming jurisdiction. 
I am, therefore, of opinion that if a suit is 
rightly entertained by a Munsif he has the 
power to pass a decree for the proper relief 
even where the amount ofthe decree ex- 
ceeds the value of the suit and his pecu- 
niary jurisdiction. 

Several instances may be cited where 
the decree of the Munsif may exceed the 
limit of his pecuniary jurisdiction as to . 
the value of the suit he may entertain. A 
suit on a mortgage, where the mortgage- 
money does not exceed Rs. 1,000 at the 
date of suit must be brought in the Mun- 
sif’s Court. He passes a decree for subse- 
quent interest from the date of suit until 
realization atthe bond rate. The amount 
due on taking. accounts may be found to 
exceed Rs. 1,000. I do not think that it 
has ever been doubted. that the Munsif 
could passa final decree for the amount 
due to the plaintiff on taking such accounts, 
Again, where a successful party seeks for 
relief by way of restitution he is prevented 
from bringing a suit under s. 144 (2) of the 
©. P.C. But the costs, interest, damages, 
compensation and mesne profits allowed 
under s. 144 (I) may well be conceived to 
exceed Rs. 1,000 and it can hardly be held 
that the relief must be restricted to that 
amount, being the pecuniary limits of the 
jurisdiction of the Munsif. Such instances 
may be multiplied. 

The only difficulty suggested in accept- 
ing the view I have stated is with regard 
to the foram of appeal if the Munsif 
passes a decree exceeding Rs. 5,00). An 
appeal from the decree ofa Munsif lies in 
all cases under s. 21 (2) of Act XII of 1887 
to the District Judge. But where the 
value of the original suit exceeds Rs. 5,000 
the appeal from a decree ofthe Subordi- 
nate Judge lies to the Hign Court. The 
forum of appeal is determined with refer- 
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ence to the value of the suit, and not the 
amount decreed. It may be that 'the Legis- 
lature did not contemplate the circumstance 
that adecree by a Munsif might exceed 
Rs. 5,000 in value. But I do not think 
that the determination of the forum of 
appeal affects the question before us. Tor 
practical purposes this is negligible, as the 
instances where the Munsif would pass a 
decree for mesne profits exceeding Rs. 5,000 
much in excess of the capitalized value of 
the property, must be very rare. 

I have refrained from making any allu- 
sion to the fact of plaintiff's claiming 
mesne profits in his application for an 
inquiry at a figure in excess of the Munsif’s 
pecuniary jurisdiction. I consider the 
matter to be entirely irrelevant as the 
plaintiff is neither required nor bound to 
state any amount in his application, The 
figure stated in his application need not 
be taken into consideration af all in this 
connection. The applisation is not plaint, 
and the contention of both parties that the 
plaint should be returned for presentation 
toa Higher Court, as‘was held in some of 
the decided cases, cannot be accepted for 
the reason that a preliminary decree has 
already been passed in the casé by the 
Munsif on the original plaint, and the only 
thing that remains to be done is to give 
effect to-the preliminary decree by a final 
decree. There is no provision in the law 
for the return of a plaint after a prelimi- 
nary decree hasbeen passed, To direct one 
suit to be converted into two suits would 
also cause the mischief which O. XX, r. 12 
of the Code seeks to prevent. 

On the grounds stated I would answer 
the first question in the affirmative. The 
second question does not, therefore, arise. 

Duval, J.—I agree with the judgment 
and conclusions of my learned brother Mr. 
Justice B. B. Ghose and wish only to add 
a few observations. In the absence of any 
rules to the contrary — rules which the 
Bengal Government is competent to 
make under s. 3 (1) of the Suits Valuation 
Act—a suit for recovery of khas possession 
of immoveable property must be valued for 
the purpose of jurisdiction under s. 7 (v) (a) 
(0) or s.7 (xi) (cc) of the Court Fees Act. 
The valuation may be, and in Bengal 
usually is, the market value of the property 
but it is not necessarily so; and in cases 
falling under sub-cls. (v) (a) (e) and (xi) (ce) 
may be far less. But whatever may be the 
actual annual income of the property, a 
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plaintiff cannot value his suit for jurisdic- 

tions at a higher value than is allowable 

by law, 1. e., the value of the land as cal- 

culated under s.7 of the Court Fees Act 

plus the value of mesne profits claimed up.. 
to the date of the institution of the suit. . 
He cannot value subsequent mesne profits in 

advance as he cannot tell when he will get 

his decree or when he will recover posses- 

sion. ‘The plaintiff must then bring his 

suit in the Munsif’s Court if its valuation 

does not exceed one thousand rupees. In.. 
my opinion once the Court ofthe Munsif, 
has jurisdiction to entertain a suit it must 

also have jurisdiction to give all the reliefs 

in that suit (including mesne profits and 

interest accruing after decree) which the 

law allows. Thus in a suit for money, 

s. 34 of the Code provides that the Court 

may decree interest up to the date of reali- 

zation and 1 do not think that it has 

ever been disputed that a Munsif can give 

a decree for Rs. 1,000 with costs and interest 

in addition, 4. e., his jurisdiction is not 

limited in passing his decree to Rs. 1,000 

only. My learned brother has referred to 

a similar position in regard to mortgage 

suits. 

It appears to me that O. XX, r. 12 of 
the Code, taken as a whole and not split 
up into parts can only be interpreted to 
mean that the Court which has jurisdic- 
tion in the suit has power to give all the 
reliefs specified in that rule, independent 
of what in the first instance is its pecuni- 


cary jurisdiction for entertaining the suit, and 


the fact that mesne profits, subsequent to 
the decree, of over Rs. 1,000 are claimed 
can make no difference. 

Nor do I find anything in the Bengal, 
Agra and Assam Civil Courts Act against 
this view. That Act limits the jurisdic- 
tion (usually) of Munsifs to suits of the 
value of Rs. 1,000, allsuits above that value 
being triable by the Subordinate Judges. 
The District Judges hear all first appeals 
from decisions of Munsifs and certain first 
appeals from the decisions of Subordinate 
Judges, the High Court hearing other first 
appeals from the latter. But the respec- 
tive jurisdictions of the High Courts, the 
District Judges, the Subordinate Judges 
and the Munsifs are determined not by the 
value of the decree, but by the value of 
the suit, and that value to my mind can 
only be the value ofthe suit as defined 
in the Suits Valuation Act read with the 
Court Fees Act. Both s. 19 and s, 21 of 
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the Bengal, Agra and Assam Civil Courts 
Act speak only of the value of the suit and 
not of the value of the decree—a value 
made up of what the Court finds due out 
of the claim and what under the C. P. C. 
are legal additions thereto, e. g, costs, 
Pleaders’ fees and other subsequent reliefs 
such as mesné profits allowed by it. 

By the Court,—aAs the appeals out of 
which this reference has arisen are appeals 
from original orders they are remitted to 
the Division Court to be disposed of in 
‘accordance with the opinion of the major- 
‘ity of this Bench. That Court will also 
pass orders as to the costs of the hearing 
before this Bench. 


Z, K. Cases remitted. 


PRIVY COUNCIL. 
APPEAL FROM THE MADRAS Hicu Court. 
; June 11, 1925. 
Present:—Lord Sumner, Sir John Edge, 
and Lord Salvesen. 
KONDAPALLI VIJAYARATNAM 
AND ANOTHER—PLalNTIFFS—APPELLANTS 
VETSUS 
MANDAPAKA SUDARSANA RAO 
AND OTHERS—DEFENDANTS—RESPONDENTS. 
Majority «ict (IX of 1875), ss. 2, 3— Succession Act 
(X of 1865), s. 46—General Clauses Act (X of 1897), 8.8 
— Registration Act (XVI of 1908), ss. 17 (3), 23, 40, 41 
_ —Will executed by minor containing authority to adopt 
—Registration of Will—Presentation by  legutee— 
. Presentation after expiry of four months from date 
of execution—Will, invalidity of —Authority to adopt, 
whether valid. 
Where a person whose guardian has been appointed 


by the Court makes a Will at the age of 19 years, . 


the document can have no legal effect as a Will, 
having regard to the provisions of s. 2 of the Majority 
Act. |p. 734, col. L] 

That a document is called a Will although it does 
not operate to have effect as such, will not give it 
the effect of a Will for any other purpose. [p. 734, 
cols. 1 & 2.) 

A document which purports to be a Will might, 
however, constitute a valid authority to adopt. For 
instance, a person for whom a guardian has been 
appointed by the Court may validly execute an 
authority to adopt after attaining the age of 18 
years although he cannot make a valid Will before 
attaining the age of 2l years. An authority to adopt 
must, -however, be registered and it must be pre- 
sented for registration either by the donor or, after 
his death, by the donee or by. the adoptive son 
liimself. Where the donor is dead and no adoption 
has yet taken place the only person who can validly 
present the document for registration is the donee 
and -the presentution must be made within four 
months from the date of the execution of the docu- 
ment, Where the donee fails to present the docu- 
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ment for registration within the specified period, th 
registration of the document as a Will on the pre 
sentation of 2 legatee, where it is subsequently found 
that the document can have no effect asa Will, will 
not operate to render the document valid as an 
authority to adopt. Tp. 734, col. 2.) 


Appeal from a decree of the Madras High 
Court, in Civil Appeal No. 162 of 1919 
(Sir John Wallis, ©. J., and Moore, J.), 
dated the 16th April 1920, and printed as 60 
Ind. Cas. 146, affirming that of the District 
J ae Ganjam, dated the 30th December 

Messrs. S. Hyam and B. N. Srivastava, for 
the Appellants. 

Mr. N. Ingram, for the Respondents. 


JUDGMENT. 

Lord Salvesen.—The circumstances 
out of which this suit has arisen, so far as 
they are material to the judgment, may be 
very shortly stated. 

One Manapaka Appana, a Sudra in the 
Ganjam District, who was possessed of a 
considerable amount of property, died in 
1906 leaving a widow and two daughters, 
the latter being the plaintiffs in the action. 
When on his death-bed and within an hour 
or two of his actual death he executed a 
document, which “purported to be a disposi- 
tion of his property and at the same time 
conferred a power of adoption on his widow. 
This document was registered as a Will at 
the instance ofa legatee. It was challanged 
by the plaintiffs (who are still in minority) 
on the ground among others (1) that it was 
not genuine and (2) assuming that the signa- 
ture which it bore to be that of thé deceased 
that he was incapable at the time of under- 
standing its contents owing to the illness - 
from which he shortly afterwards died.. 

Both Courts have decided, although with 
much hesitation, that the Will was genuine 
and on the questions whether the deceased 
was in a fit condition to dispose of his 
property, the Subordinate Judge held that 
he was, and the High Court of Judicature 
at Madras may be presumed to have endors- 


-ed his judgment, although they have not 


expressly dealt with this matter in their 
reasons. Whether it is competent in these 
circumstances for their Lordships’ Board to 
entertain an appeal from what may be re- 
presented as concurrent judgments on ques- 
tions of fact it is unnecessary consider, for 
a point of law remains, the decision of which 
in their Lordships’ view is sufficient for the 
disposal of the appeal. 

At the time of his death Mandapaka 
Appanna was admittedly only 19 years of 
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age andwas under guardianship. Act IX 
of 1875 provides, s. 2, that nothing therein 
contained should” affect the capacity of any 
person to actin the following matters, name- 
ly :—Marriage, Dower, Divorce, Adoption. 

Section 3 provides as follows :— 

“Subject as aforesaid, every minor of whose 
person or property a guardian has been or 
shall be appointed by any Court of Justice, 
and every minor under the jurisdiction of 
any Court of Wards, shall, notwithstanding 
anything contained in the Indian Succession 
Act (X of 1865) or in any other enact- 
ment, be deemed to have attainec his majo- 
rity when he shall have completed his age of 
twenty-one years and not befure: 

“ Subject as aforesaid, every other person 
domiciled in British India shall be deemed 
to have attained his majority when he shall 
have completed his age of eighteen years 
and not before.” . 

16 follows, therefore, and indeed is matter 
of admission, that the document which 
purported to be a Will of Mandapaka Ap- 
panna could have no legal effeet as such. 
On the other hand, as Mandapaka Appanna 
was over 18 years of-age an authority to 
adopt, Whether oral or in writing, was within 
his legal capacity. : 

A power toadopt may be embodied in 
a Will and if the document now under 
consideration can be treated as such the 
| judgment under appeal cannot be impugn- 
ed “Will” is defined by Act X, 1865, 


s :— 

“The legal declaration of the intentions 
of the testator with respect to his property, 
which he desires’.to be carried into effect 
after his death,” 

and by s. 3 of Act X of 1897:— - 

“Will shall include a codicil and every 
writing making a voluntary posthumous 
disposition of property.” ` 

The learned Judges in the Court below 
have held “that the document in question 
satisfied these definitions. If the form of 
the document only is considered no doubt 
that would be so, but having regard to the 
fact that it: was executed by a person who 
was a minor and incapable of making a 
Will, their Lordships are unable to agree 
with the decision. Theso-called Will is not 
a “legal declaration of the intentions of 
the testator,” for it had no legal effect and 
was not capable of disposing of any of the 
estates of the deceased. So far as it pur- 
ported to deal with his property it was a 
nullity, That a document is called a Will 
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although it does not operate’ to any effect 
as such will not give it the effect of a Will 
for any other purposes. This was so held 
in the case of Jagannatha Gayapathi Anaga 
Bheema Deo v. Kunja Behari Deo (1), a 
case which was not before the learned 
Judges of the High-Court as it was not 
decided till after their judgment had been 
pronounced. . 


It does not follow, however, as the learned 


Subordinate Judge held that “a person who 


is incapable of making a Will is incapable 
of confirming an authority to adopt bya Will 
though he.may be capable of giving an 
authority to adopt to be exercised after his 
death.” Their Lordships seeno reason to 
doubt that a document which purported to be 
a Will but was inoperative as such might 
nevertheless constitute a valid authority to 
adopt. Here, however, the respondents are 
met with a different objection. Act III of 
1877 provides, si 40 :— 

“The donor, or after his death the donee, 
of any authority to adopt, or the adoptive son, ` 
may present it to any Registrar or Sub-Re- 
gistrar for registration,” and s.41 provides 
that an authority to adopt shall be regis- 
tered in the case of the death of the donor 
on the Registry Officer being satisfied :— 

(a) that the authority was executed by the 
donor 

(b) that the donor is dead, and 

(c) that the person presenting the author- 


‘ity is under s. 40 entitled to present the 


same. 


In the present case it is notalleged that the 
donee, who, at the time of the registration 
of the document as a Will was the only one 
who could present it for registration, either 
did so herself or gave authority for the 
registration. Act III of 1877, Part 3, s. 17, 
enacts that all authorities to adopt a son 
executed after the Ist January 1872, shall 
be registered, and by s. 23, that no docu- 
ment other than a Will shall be accepted 
for registration unless presented for that 
purpose to the proper officer within four 
months from the date of its execution. As 
the widow, who was the donee of the author- 
ity, failed to register it within this period 
of four months, the deed which was after- 
wards executed by her on 24th December 
1913, adopting defendant No. 1, cannot re- 


(1) 64 Ind. Cas, 458; 48 I. A. 482; 44 M. 733; 14 L, 
W. 398; (1921) M. W. N. 713; 41M L. J. 648; 30M. L. _ 
T, 124; 26 O. W. N. 374; 26 Bom. L. R. 600; 4 U. P, L, 
R, (P.G.) 32; (1922) A. L.R. (P.C) 162 (P.O), 
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ĉeive effect. Thisindeed was not contested 
by the respondent’s Counsel. 4 
Their Lordships will, therefore, humbly 
advise His Majesty that this appeal should 
be allowed and that the plaintiffs . are 
entitled to a declaration, that the Will dated 
the Ist October 1906, alleged to have been 
executed by the late Mandapaka Appana is 
void, and also to a declaration in terms of 
the 2nd, 3rd, and 4th heads of their prayer 
with costs of the suit both in the Courts 
below and before this Board. 
Z. K. Appeal allowed. 
. Solicitors for the Appellants:—Messrs. 


`. Barrow, Rogers and Nevill. 


Solicitors for the Respondents:—Mr. H. S. 
L. Polak. 


CALCUTTA HIGH COURT, 

APPEAL FROM ORIGINAL ORDER No. 178 

or 1924. ; 
June 12, 1925. 

Present:—Sir Lancelot Sanderson, KT., 
Chief Justice, and Mr. Justice Buckland. 
KISSEN GOPAL BOGREE—Osvector 

—APPELLANT 
versus 
L. J. BAVIN—Resronpent, 
Transfer of Property Act (IV of 1882), s. 130— 
Assignment of chose in action, what amounts to— 

. Indorsement on bill directing debtor to pay third person 

on behalf of creditor, effect of. 

~- —E sold certain goods to D through K. The bill in 

respect of the goods was indorsed by Æ in favour of 
Gin the following terms:—“Messrs K kindly remit 
to G who will collect on our behalf.” E subsequently 
became insolvent and the liquidator took out a 
summons against Gthat the payment in respect of 
the bill should be made to the liquidator and not to 
G. G contended that the indorsement amounted to 
an assignment of the amount of the bill in his 
favour in payment of a debt which E owed to him: 

- Held, that the indorsement did not amount to an 
assignment of the amount of the bill in favour of G 
within the meaning of s. 130 ofthe Transfer of Pro- 
perty Act and that it was merely an order to pay and 
that the liquidator was, therefore, entitled to the 
amount of the bill on behalf of E. [p. 735, col. 2.] 

Appeal against an order of Mr. Justice 
C. C. Ghose, dated the 25th August 1924. 

Messrs. S. N. Banerjee and B. C. Ghose, 
for the Appellant. 

Mr. Surita, for the Respondents. 

JUDGMENT. 

.. Sanderson, C. J.—This is an appeal 
by Kissen Gopal Bogree against the judg- 
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ment of my learned. brother Mr. Justic 
ie Ghose delivered on the 25th of Augus 
1924. 7 i 

Thesummons was in an unusual form. It 
was taken out by.the liquidator of the 
Eastern Machinery and Engineering Co., 
Ltd., which is in liquidation, and it was 
addressed to Kissen Gopal Bogree: and, 
the application was for a direction whether 
a sum of Rs. 1,800-2-0 as stated in the peti- 
tion in support of the application should be 
paid to L. G. Bavin the liguidator or to 
Kissen Gopal Bogree, te 

The petition was presented by L. J. Bavin 
the liquidator of the Company and was 
countersigned on behalf of Messrs. Kilburn 
and Co. 

It appears that the Eastern Machinery 
and Engineering Oo. Ltd., had sold a lathe 
to the Diamond Drill Syndicate Ltd., through 
Messrs. Kilburn and Co. and the price of 
the lathe was Rs. 2,000-2-0: a sum of Rs. 200 
was to be deducted for a reason which it ig 
not necessary for me to mention and Messrs, 
Kilburn & Co. were prepared to pay the sum . 
of Rs. 1,800-2-0. But this sum was claimed 
by the appellant: It was alleged that he 
had lent money tothe Eastern Machinery 
and Engineering Co. Ltd., and that the 
Company had endorsed the bill in respect 
of thelathe and had handed the bill to the 
appellant in order that he might collect 
the money on .account of the debt due to 
him from the Eastern Machinery and Engi- 
neering Co., Ltd. - iy 

The endorsement was in these terms: 
Messrs. Kilburn & Co., kindly remit to Babu 
Kissen Gopal Bogree who will collect on 
our behalf.” The learned Judge came to 
the conclusion that the endorsement was 
not an assignment of the debt which was 
owing by Messrs. Kilburn to the Eastern 
Machinery and Engineering Co, Ltd., and 
that it was nothing more than an order to 
pay. 

In the first instance the learned Counsel 
who appeared for the appellant took an 
objection that the procedure, which was 
adopted in this case, was wrong, and that 
the learned Judge had no jurisdiction to 
deal with the matter upon the summons 
which was issued; but after further discus- 
sion it was agreed by the learned Counsel 
representing the appellant and respondent 
that the statement -of facts which appear in 
paras, 2and 3 of the affidavit of Rajani 
Kanta Banerjee affirmed on the 28th July 
1924, should be admitted and that this Court 
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should finally dispose of the dispute between 
the parties. | 

In my opinion this was a wise course for 
the parties to adopt having regard to the 
fact that the amount of money in dispute is 
Rs. 1,800 only and it is undesirable that fur- 


ther costs should be incurred in the litiga- 


tion of this question. . 

In my judgment the question depends 
.upon what interpretation is to he placed 
upon the endorsement, | 

The endorsement was signed by Messrs. 
Metcalfe & Co., who were acting as secretaries 
of the Bastern Machinery and Engineering 
Oo, Ltd., and in that respect the provisions 
of s. 130 of the Transfer of Property Act were 
complied with. 

. But the question’ remains whether the 
words which were used were sufficient to 
-cause Messrs. Kilburn & Co. to understand 
that the debt which was owing from, them 
to the Company, had been made over by the 
Flastern Machinery and Engineering Co., 
Ltd., to the appellant. The learned: Judge 
. put the interpretation, which I have already 


mentioned upon the above-mentioned words. . 


In my opinion they are clearly susceptible 
of that interpretation. It is impossible to 
leave out of consideration the words “ who 
will collect on our behalf” which in their 
ordinary meaning would go to show that 
Kissen Gopal Bogree was not to collect 
the money on his own behalf but was to 
collectit on behalf ofthe Eastern Machinery 
and Engineering Co. Ltd. 

I am, therefore, of opinion that the inter- 
pretation which the learned Judge put upon 
the words was correct and that this appeal 
should be dismissed with costs. , The liqui- 
dator’s costs will be taxed as between Attor- 
ney and clientand paid out of the assets 
of the estate in his hands; any costs recover- 
ed from the appellant to be credited to the 
estate.. ` ` 
Buckland, J.—I agree. 
ZK. ‘ Appeal dismissed. 
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LAHORE HIGH COURT. 4 
Sgconp CIVIL APPEAL No. 995 oF 1923, 
- . January 12, 1924. ` 
Presemt :—Mr. Justice Moti Sagar. 
MUHAMMAD DIN, PROPRIBTOR oF 
THE Fira MUHAMMAD DIN Anp 
Sons, CONTRACTORS, RAILWAY 
ROAD, LAHORE—P .atntiFrs— 
APPELLANTS 
ë versus R 
B. D. BERRY anp OO., RAILWAY 
Roap, LAHORE, AND RIPPON 
Srazret, CALCUTTA, AT PRESENT 
RAILWAY ROAD, LAHORE— 
DEFENDANTS— RESPONDENTS. 

Fraud—lòx parte decree, . suit to set aside—Burden 
of proof— Non-service of summonses, whether fraud. 

Ina suit to set aside an ex parte decree on the 
ground that it had been obtained by fraud, the 
burden lies upon the plaintiff to prove the fraud 
alleged by him. [p. 737, col. 1] 

Mere non-service of summonses upon the clefendant 
is nota ground for a suit to set aside an ex parte 
decree. Inorder to set aside the decree it must be 
shown that the opposite ‘party was guilty of fraud in 
causing the suppression of summonses and thereby 
keeping the defendant in ignorance of the suit. [ibid.] 


Chhattra Kumari Debi v. Radha Mohan Singari, 66 
Ind, Cas. 137;.3 P. L. T. 451; (1922) A. I. R. (Pat) 291 
and Jagarnath Prasad v. Bahurani, 62 Ind. Cas. 594, 
relied on. f 

Second .appeal from a decree of the 
District Judge, Lahore, dated the 6th April 
1923. E 


Mr. B. D. Kureshi for Sheikh Gulab Din, 
for the Appellants. 
Dewan Mehr Chand, for the Respondents. 


JUDGMENT.—This was a suit for- 


declaration that a certain decree was obtain- -~ 


ed by fraud; and for an injunction that 
the defendants be restrained from proceed- 
ing with the execution thereof. It appears 
that the defendants filed asuit against the 
present plaintiff fora sum of Rs. 960 in 
the Court of Small Causes at Calcutta, and 
obtained an ea parte decree on the 8rd of 
May 1921. The summonses were not per- 
sonally served upon the present plaintiff 


‘through the Court, but are alleged to have 


been sent to him by registered post. The 
decree was transmitted to Lahore for exe- 
cution and some property belonging to the 
plaintiff was attached. Thereupon .the 


[plaintif brought this suit for setting aside © 
the decree of fraud, alleging that, the 


service of summonses had not been effected , 
upon him, and that the defendants by some 
means or other had fraudulently obtained 


Jan ex payte.decree, The defendants ‘denied 
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the claim and pleaded that the plaintiff 
had no cause of action to maintain this 
suit. Both the Courts below have concur- 
rently held that fraud had not been estab- 
lished and that the plaintiff was not entitled 
to have the decree set aside. The plaintiff 
has now come up in second appeal to’ the 
Court. 

It has .been argued onhis behalf that 
the onus of proving that the summonses 
had been duly served was upon the defend- 
ants and that they have failed to discharge 
this onus. I am unable to agree with this 
“ contention. The defendants had obtained 
& decree which unless setaside would be 
binding upon the plaintiff. The plaintiff 
came into Court onthe allegation that the 
decree had been obtained by fraud and that 
service of summonses had not been effect- 
ed upon him, In the absence of any evi- 
dence on the record the plaintiff would be 
bound to fail and it would be presumed 
that all acts of the Court had been properly 


done and that the summonses had been: 


duly served. Inthe present case beyond 
the bare denial of the plaintiff that he 
‘had been duly served,.there is nothing on 
the record to show that this wasa correct 
statement of facts and that the acknowledg- 
ment receipt purporting to bear his signa- 
ture upon the basis of which the ex parte 
decree at Calcutta was passed was a forgery. 
The postal peon, who is supposed to have 
delivered the registered letter to the plaint- 
iff, has pot been produced, nor has any 
expert evidence been produced to prove 
that the signatures on the receipt are not 
“his. Some witnesses have been produced 
to depose that the plaintiff was not in 
Lahore at that time when the registered 
letter is alleged to have- been delivered. 
This evidence is, in my opinion, wholly 
insufficient to discharge the burden of proof 
which heavily lay upon him, and Ihold that 
the plaintiff has entirely failed to prove that 
he had not been duty served. I am fur- 
ther of opinion that mere non-service of 
summ onsis not sufficient to entitle plaintiff 
to havethe decree vacated. In Chhattra 
Kumari Debi v. Radhamohan Singari (1) 
it was held that mere non-service was not 
a ground fora suit to set aside a decree 
‘and that it must he shown that the opposite 
party was guilty of fraud in causing the 
suppression of summons and thereby ‘keep- 
ing tbe plaintiff in ignorance of the suit. 
> (1) 66 Ind. Cas. 137; 3 P. L.T. 451; (1922) A.L R. 
(Pat) 291. 
47 
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In Jagarnath Prasad v. Bahurani (2) it 
was laid down that in a suit to set aside a 
decree on the ground of fraud, the plaintiff 
to succeed must prove that the fraud 
was extraneous fo the decree. The princi- ° 
ple of law now seems to be firmly establish- 
ed thatan ex parte decree cannot be vacat- 
ed on the ground of fraud unless it is 
proved that there was a fraudulent sup- 
pression of summons or that the claim of 
the defendants was false to their knowledge. 
In the present case there is not a title 
of evidence on the. record to prove that. 
the defendants were guilty of a suppres- 
sion of snmmons or that they had knowing-’ 
ly brought a false suit against the plaintiff 
in Calcutta. In my opinion, the plaintitt 
has entirely failed to show that the defend- 
ants had committed any fraud, and the subt 
has been rightly dismissed. 

I dismiss the appeal with costs through-| 
out. 

Z. K. Appeal dismissed, 

(2) 62 Ind. Ons. 594. : 


PRIVY COUNCIL. 

APPEAL FROM THE Patna HIGH Court. 
May 13, 1925. 
Present:—Word Phillimore, Lord Carson, . 

Sir John Edge and Mr. Ameer Ali. 

Raja RAJENDRA NARAIN DHANJ . 
DEO, SuzstituTep ror J. ©. AGUILAR— 
DEFENDANT—APPELLANT . ; 


VETSUS 
Kumar GANGANANDA SINGH 
AND OTHERS— PLAINTIFFS— RESPONDENTS 
Bengal Alluvion and Diluvion Regulation (XI 
of 1825), s. 2—Custom—Rwer forming boundary 


` between two villages, effect of—Lands, diluviated, title 


to—Custom, proof of—Hearsay evidence, whether 
admissible— Evidence Act (I of 1872), s. 82 (4). 

By immemorial usage the middle line of the bed of 
river Gandak forms the constant t 
the villages of Mansi and Rahimpur in Pergana 
Farkia, and whatever changes “may occur in the 
course of the river the proprietors on one side of the 
river cannot claim any right inthe lands on the 
other side of the river. This is so irrespective of 
the fact whether lands are washed away from one 
bank and added to the other by the action of the 
river Gandak itself or the change is brought about 
by the overfiow of the Ganges into the Gandak. 
[p. 739, col. 1.) : 

After the’existence of a custom for some years has 
been proved by direct evidence, it can only, as a 
rule, be shown to be immemorial by hearsay evidence 
and it is for this reasen that such evidence is allowable 
asan exception tothe general’ rule. [p. 740, col. 1.] 


boundary between ` 
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Messrs. L. De Gruyther and S. Hyam., for 
the Appellant. A We 

Mr. K.. Brown, for the Respondents. 

; JUDGMENT. 

Lord Carson.—The defendant-appel- 
lant is the owner of Mauza Rahimpur and 
the plaintiffs-respondents are the owners of 
Mauza Mansi in Pergana Farkia. The 
river Gandak or Bari. Gandak flows bet- 
ween the two villages, Mauza Mansi, being 
situated on its northern side, and Mauza 
Rahimpur, on its southern side. The river 
Ganges flows at some distance to the south 
of the Gandak. In 1899 thé Ganges began 
its encroachment northwards and ultimately 
joined with the Gandak, and by the com- 
bined action of the two rivers certain of 
the lands which had formed part of the 
Mauza Mansi were “diluviated” i. e the 

_ surface soil (the cultivable soil) was wholly 
washed away. In course of time, however, 
the waters receded and about 589 bighas of 
the land, including the lands in question 
in this action, gradually re-appeared towards 
the south in. 1906, and by degrees the land 
became hard and firm soil, capable of being 
cultivated in the usual manner. The ap- 
pellant took possession of the said lands 
ou the ground that by immemorial custom 
the middle line of the bed of the Gandak 
formed the boundary line between Mansi 

. and Rahimpur, and that owing to the 
change in the course of the Gandak the 
land which had re-appeared was now on 

- the southern side of the bed of the said 
river and belonged tothe appellant as owner 
of the Mauza of Rahimpur. ` Magisterial 
proceedings ensuéd, and the possession 
taken by the appellant was protected by an 
order made on ‘the 14th December 1908 
under the Cr. P, C., s. 145. An appeal 
against the said order was rejected on the 
2ist May 1909. The present action was 
then brought by the plaintiffs against the 
appellant and others who were in posses- 
sion of the said -lands, asking fora decla- 
ration that.they: belonged to Mauza Mansi 
and were the property of the plaintiffs. 
The contention raised by the appellant-de- 
fendant is very clearly stated by he Sub- 
ordinate Judge before whom the euit came 
for trial F 4 

“The defendant's contention,” s 
learned Judge, “is that e 
tions may take place in the course of the 
Gandak and whatever shiftings may occur 
therein the main channel of the Gandak 
forms the constant boundary of Mauza to 
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its north and south by virtue of a clear, 
and definite and immemorial usage, custom 
or usage. So the disputed land which is 
just to the south of the present flowing 
Gandak forms a part and parcel of Rahim- 
pur and becomes the property of the Rahim- 
pur Malik, the defendant No, 1” j 
The learned Subordinate Judge found asa 
fact and his finding has not been challenged 
that—‘‘thestream to thenorth of the disputed 
land isthe streamof the Bari Gandak and 
it is a continuation of the Bari Gandak,. 


. which is just to the west of Mansi, and it 


has fallen into-the Ganges near about 
Gogri after taking a wandering course near 
the disputed-land.” ‘ 

The Subordinate Judge, however, decided - 
upon the evidence, which will be- dealt with 
later, against the appellant-defendant upon 
the question of the custom alleged holding— 
“that the flowing Gandak is not the con- 
stant boundary of Mansi and Rahimpur 
and that no such custom has been proved 
to exist.” 

In the result he entered judgment for 
the plaintiffs for recovery of the said lands, 

From’ this judgment the defendant-ap- 
pellant appealed to the High Court of Judi- 
cature at Patna, who, in the result affirmed 
the judgment of the Subordinate ‘Judge, 
making certain modifications and directions 
witha view to ascertaining the exact area 
to be delivered up. 

The judgment, however, of the High 
Court was based on entirely different con- 
siderations from those put forward by” the 
Subordinate Judge. The learned Judges 
of the High Court did not agree with ‘the 
Subordinate Judge that no custom or usage 
had been proved. As some argument has 
been addressed to the Board to show that the 


. High Court had not found the custom prov- 


ed, it is nécessary to set out the words 
upon this point used by Mr. Justice Rao, 
who delivered the judgment of the Court:— 
“On a consideration of the Revenue Sur- 
vey Maps of 1837 and 1846, the Gangetic 
survey of 1865 and the Cadastral Survey of 
1887, it appears to me to be certain that 
there is, if not a custom of Pergana Farkia 
at atiy rate a general usage whereby in 
lands reformed by a gradual accretion on. - 
one bank of the Gandak and cut away from - 
the other bank by diluvion the ownership. 
of the land so accreted goes with the owner-* 
ship of the bank......... Now we may concede 
for the purpcse of the argument in” this - 
case that the custom is precisely stated by 
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Mr, Aguilar, and I myself would go further 
and say that upon the whole of the evidence 
of the plaintiff's witnesses it is certain that 
where lands are washed away and reform 
gradually there isa general usage upon the 
banks of the Gandak in this region where 
by the inhabitants of one village do not 
cross the river to cultivate lands upon the 
other side, etc.” 

The learned Judges, however, hold that 
the establishment of such a custom was no 
defence to the present suit :— 

“The lands,” they said, “have not been 
diluviated by the Gandak and they have 
not been recovered from the Gandak. They 
were washed away bythe Ganges, and have 
been recovered from the Ganges, and this 
is clearly stated in paras.4,5 and 6 of the 
plaint. I cannot see that a custom which 
regulates only questions of alluvion and 

` diluvion by the Gandak can be applied to 
alluvion and diluvion by the Ganges.” 

The defence of the appellant-defendant 
under the custom was based upons. 2 of 
Regulation XI of 1825, which is in the fol- 
lowing terms :— 

“Whenever any clear and definite usage 
of shekhust pywest respecting the disjunc- 
tion and junction of land by the encroach- 
ment or recess of a river may have been 

_immemorially established, for determining 
the rights of the proprietors of two or more 
contiguous estates divided by a river (such 
as that the main channel of the river divid- 
ing the estates shall be the constant bound- 


“vary between them, whatever changes may 


take place in the course of the river, by 
encroachment on one side and accession on 
the other), the usage so established shall 
govern the decision ofall claims and dis- 
putes relative to alluvial land between the 
parties whose estates may be liable to such 
usage.” 
' Assuming as the High Court did that 
the custom alleged was proved, their Lord- 
ships can see no reason for refusing to give 
effect to this rule because the conditions 
which arose in the present case were brought 
about by the overflaw of the Ganges into 
the Gandak. Whatever may have been the 
cause of the river Gandak becoming ‘so 
swollen as to bring about the results already 
referred to whether by floods or by the over- 
flow of the Ganges into the Gandak, their 
Lordships cannot see anything in the Regu- 
lation quoted which prevents the main 
stream of the Gandak continuing to be the 
boundary after the lands had been dilu- 
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viated, nor do they think that such dilu- 
viation can bé disassociated from the action 
of the Gandak. f 

The real question, therefore, remains: was 
the custom proved? was the Subordinate 
Judge right in his finding that there was 
no such custom? or, was the High Court 
right in coming to the opposite conclusion 
as in their Lordships’ opinion they did?- 
Their Lordships, having carefully consider- 
ed the evidence, have come to the conclu- 
sion that the finding of the. High Court in 
this respect was right. It is unnecessary 
again to refer to the surveys and other do-. 
cumentary evidence already quoted for the 
judgment ofthe High Court. As regards 
the verbal evidence, which consisted of a 
vast array of witnesses upon both - sides, 
whilst as the High Court points out, upon: 
the whole, even the, plaintiffs’ witnesses. 
support the alleged custom, their Lordships 
are of opinion that the evidence called for 
the appellant-defendant establishes it þe- 
yond any reasonable doubt. 

The Subordinate Judge, who has ana- 
lysed all the evidence most carefully, quotes 
the witnesses for the defence who had de- 
posed to changes of land in very many 
eases, and on both banks of the fiver, by 
reason of a change in the course of the bed 
of the river when alluvial and diluvial 
occurrences similar to those in the present 
case had occurred. He then says:—‘The 
instances referred to above -no doubt afford. 
cogent evidence in proof of the usage. 
But there isno guarantee that the gaining 
and the losing proprietors have acquiesced 
in or recognised the changes, nor is there ` 
evidence that such a state of things has 
continued from time immemorial. The 
defendant's witnesses have personal know-' 
ledge of the custom not extending over 
20 years at the most, the rest is based on 
hearsay evidence”, 

Their Lordships are of opinion that the 
Subordinate Judge did not sufficiently con- 
sider the fact that if the changes deposed 
to had not been acquiesced in such want of 
acquiesence or recognition ‘of the changes 
deposed to could easily have been tested, 
but in reality there was no serious challenge 
of the accuracy of the vast number .of 
instances which were deposed to. It is alga 
to be noted that the Subordinate Judge 
entirely omits to deal-with the admission 
made as to the custom by the plaintiffs’ own 
witnessess. As to the date from which the 
custom is said to have prevailed, after the 
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existence of the custom for some vears-has 
been proved by direct evidence, it can only 
as a rule, be shown to be immemorial by 
hearsay evidence, and itis for this reason 
that sich evidence is allowable as an ex- 
ception tothe general rule. It has already 
been pointed out and indeed, the contrary 
has not been urged before the Board, that 
- the Subordinate Juége has found that the 
lands in question are’ formed through the 
changes which have taken place to the south 
of the river Gandak, and that being so, 
and the custom having been proved, it 
follows that the claim of the respondents 
to possession of the lands cannot be sus- 
tained. Their Lordships will, therefore, 
humbly advise His Majesty that this appeal 
shauld be allowed, with costs, the decrees 
of both Courts set aside, and that the suit 
should be dismissed with costs. : 
Z. K. Appeal allowed. 


Solicitors for the Appellants:— Messrs, 
- Barrow, Rogers and Nevill. 

Solicitors for the Respondents:—Mr. H. 
Polak, 


LAHORE HIGH COURT. 
MISCELLANEOUS First CIVIL APPKAL No. 1294 
' oF 1923. . 
January 18, 1924. 

Present :—Mr. Justice Moti Sagar. 
MUHAMMAD ASADULLAH KHAN— 
INSOLVENT— APPELLANT 
VETSUS 
SANT RAM AND OTHEKS— RESPONDRNTS, 
Provincial Insolvency Act (V of 1920), s. 88—- 
Composition—Procedure—Proposal by insolvent 
accepted by Court—Notice to creditors, absence of— 

Arrangement, whether binding on creditors. 

The procedure prescribed by s. 38 of the Pro- 
vincial Insolvency Act must be strictly followed in 
the case of a composition and where this is not done, 
the so-called composition cannot be held binding 
upon the creditors. |p. 741, col. 1.] : 

An insolvent offered to place half of his land at 
the disposal of the Court so that the creditors may 
be paid out of its income and the proposal was 
accepted by the Court. Thereafter some of the 
creditors applied for the attachment of some morve- 
able property belonging to the insolvent and the 
insolvent objected to the attachment on the ground 
that a compositiin had keen arrived at between him 
and the creditors, and thet as long as the cemposition 
remained in force the creditors had noright to levy 
attachment against any other property belonging to 
himi- - i 
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Held, that the procedure laid down in s. 38 of the 
Provincial Insolvency Act not having been followed 
before the offer made by the insolvent was accepted 
by Court, the arrangement was not binding on the 
creditors and did not operate as a composition. [ibid.] - 

Miscellaneous first appeal from an order 
of the District Judge, Gujranwala, dated 
the 20th March 1923. : 

Messrs. Rustomji and Tara Singh Narula, 
for the Appellant. ; 

Lala Jagan Nath Bhandari, for Lala 
Ram Chand Manchanda, for the Respond-. 
ents. i 


JUDGMENT.—This appeal arises out . 
of insolvency proceedings and the facts. 
are shortly these :— 

One Muhammad <Asadullah was adjudi- 
cated an insolvent on the 2nd April 1917, 
and a Receiver was appointed to take 
charge of his property: The insolvent 
offered to place half of his land’ at the, 
disposal of the Court so that the creditors, 
may be paid out of its income and the 
proposal was accepted by the learned Dis- 
trict Judge on the 12th April 1918 when 
the following order was passed:—‘Muham- 
mad Asadullah will make over, as he 
agrees to do one-half of his cultivated land 
on lst June 1918 to Kesar Singh, Re- 
ceiver.” In accordance with this order the 
Official Receiver entered into possession 
of the. land, but it appears that he was’ 
unable to realize any income out of it. 
On the 18th June 1921, some of the credi- 
tors applied for the attachment of some 
moveable property belonging to the in- 
solvent and property worth Rs. 900 was 
attached. The insolvent objected to the 
attachment on the ground that a compo- 
sition had been arrived at between him 
and the creditors, and that as long as the 
ecumposition remained in force the credi- 
tors had no right to levy attachment against 
any other property belonging to him. The 
learned District Judge was of opinion that 
the proposal accepted by the order dated 
12th April 1918 did not amount to a scheme 
of composition and that the property of the 
insolvent had been validly attached. 

Against this decision the insolvent has 
preferred an appeal to this Court after - 
having obtained leave under s.75 (iit) of 
the Provincial Insolvency Act. After hear- 
ing the learned Counsel for the appellant, 
I am ofopinion that the decision of the 
learned District Judge is ceirect and that 
this upjeal must fail. Unders. 38 of the 
present Provincial Insolvency Act, which 
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‘corresponds to s. 27 of the Provincial In- 


solvency Act IH of 1907. ifa debtor sub- 
mits a proposal for composition in satis- 


-faction of his deh's, the Court fixes a date 


for the consideration of the proposal and 


-is bound to-issue notice to all the creditors. 


If on a consideration of the proposal a 
majority in number and three fourths in 
value of all the creditors whose debts are 
proved and who are present in person or 
by Pleader, resolved to accept the proposal, 
the same is deemed to’ have been duly 
accepted by the creditors. In the present 
cass there is no evidence. on the record 
to-show that this procedure was followed 
and in fact it is conceded by the learned 
Counsel for the appellant that notice did 
not actually issue to all the creditors. 
His contention is that the creditors never 
objected to the scheme sanctioned hy the 
District Judge and it should, therefore, be 
presumed that they consented to the arrange- 
ment. I am unable to agree to this con- 
tention. In my opinion the procedure pres- 
cribed by s. 88 of the Provincial Insol- 
vency Act should have been strictly fol- 
lowed and as it was admittedly not done, 
the so-called composition cannot be held 
binding upon the creditors. 

The result is that the appeal fails and 
is dismissed with costs. 


ZK. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Szeconp Cryin APPEAL No. 575 or 1922. 
January 31, 1924. 
` Present:—-Mr. Kinkhede, A. J. C. 
KHUB CHAND—Phatntrrr— 
APPELLANT 
VETSUS 
MULLOO—DEFENDANT— RESPONDENT, 
C. P. Tenancy Act (XI of 1898), ss. 49, 51---0. P. 
Land Revenue Act (TI of 1917), s. 82—Muafi_ khairati, 
meaning of —Landlord and tenant—Occupancy tenancy 
—Rent, liability to pay--Record of rights, entry in 
- Presumption of correctness, scope of—dJamabandi, 


. entry in-—Settlement parcha, 


The entry of land as muafi khairati in the revenue 
papers means that the land is held rent-free or at a 
low rent by the favour of or under an agreement with 
the malguizar. Such an entry does not “stand in the 
way of the landlord recovering the arrears of rent 
assessed on the holding so recorded. [p. 742, col. 1.] 

Mere length of enjoyment without payment of rent 
does not, under ordinary circumstances, a‘fect either 
the relationship of landlord and tenant or the latter's 
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liability to pay to the former what is due to him on 
acenuit of the assessed rental. [ibid.] 

The combined effect of ss. 49 mad 51 of the c P: 
Tenancy Act isto make an occupancy tenant liable 
for the rent fixed at the settlement for the term of 
the s2ttlement. A private agrzement between the 
landlord and tenant not inconsistent with the Act, as 
to the amount of rent payable, can he given effect to 
only until the next settlament, and at the next settie- 
ment the agreed rate of rent is superseded by a rate 
7 sa fixed by the Settlement Officer. [p. 742, cols. 1 

The presumption of correctness laid down in s. &2 
of the O. P.- Land Revenue Act does not apply to 
every entry made at the settlement; it applies only 
to such entries as are to be found in the Record of 
Rights. fp. 742, col. 2.) 

The decision. which a Settlement Officer has to make 
after due enquiry into all claims to hold lands rent 
free is required to be embodied in para. 8 of the 
wajib-ul-arz which is a part of the Record of Rights 
of the village. Neither an entry ina jamabundi nor 
a settlemcut parcha, unless supported by the wajib- 
ul-arz, can be presumed tobe correct under s. $2 of 
the O. P. Land Revenue Act. [ibid.] 

Case-law referred to, 

Appeal against a decree of the Addi- 
tional District Judge, Narsingpur, in Civil 
Appeal No. 49 of 1922, dated the 5th 
September 1922. 

Mr. N.G. Bose, R. B., forthe Appellant, 

Mr. W. R. Puranik, for the Respondent. 

JUDGMENT.—This appeal arises out 
of a suit for the recovery of arrears of 
rent due for the Sambat years 1975 76, 
1976-77 and 1977-78 in’ respect of the lands 
held by the defendant under the plaintiff 
who isthe lambardar of the village called 
Kandia. At the last settlement the defend- 
ant was recorded as an occupancy tenant 
of the holding and has been assessed toa 
rent of Rs. ll per annum. Against the 
land there is an entry that it is mauft 
khairati : the plaintiff's case is that the 
rent has not been remitted by him and he 
is, therefore, entitled to recover the same 
from the defendant, while defendant asserts 
that plaintiff has no right to recover the 
rent as the land was made maufi and as at 
the time of settlement the land has been 
recorded as maujfi on account of its 
having been given to him for maintaininga 
garden. This defence failed in the First 
Court but prevailed in the lower Appellate 
Court; hence this second appeal by the- 
plaintiff. I must say the real point ofcon- 
troversy between the parties has not been 
rightly understood, and the nature of evi- 
dence required: to prove or disprove the 
liability for rent has not been properly rea- 
lizel and the consequence has been that 
the case was decided with reference to the 
material on record which is really insuffi, 
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cient to warrant the ċonaclusions of this 
“case. The remark endorsed on Hx. P-1 as 
also on Ex. D-i may be translated as 
under:—'‘formerly for the purpose of plant- 
ing a garden of mangoes the maujfi was 
given by the malguzar.” It is the eviden- 
‘tiary value of the words maufi khairatt 
and of this remark which we have to con- 
sider in this second appeal. 

In Muneer Khan v. Mangalkhan (1) as also 
in Tikaram Malguzar v..Budhu (2)ithas been 
held that the entry maufi khairati simply 
means that the landis held rent-free or ata 
low rent by the favour of or under an agree- 
ment with the malguzar (Settlement Code, 
para, 57) and that such an entry does not 
stand in the way of the landlord recovering 
the arrears of rent assessed on the holding 
so recorded” That no rent has been rea- 
lized for the last so many years does not 
also help the tenant, because mere length 
of enjoyment without payment of rent does 
not, under ordinary circumstances, affect 
either the relationship of landlord and 
tenant or the latter’s liability to pay to 
the former what is due to him on account 
of the assessed rental. The word “tenant” 
as defined in the C. P. Tenancy Act means 
a person who holds land of another person, 
and is, or but for special contract, would 
be liable to pay rent to that other person. 
The relationship of landlord and tenant 
being admitted and the same being sub- 
sisting, between the parties to the present 
suit, the defendant as atenant is prima 
facie liable to pay the rent assessed on 
the land held by him. Section 49 of the 
O. P. Tenancy Act of 1898 clearly lays 
down that the rent of the holding of every 
occupancy tenant shall be fixed by the 
Settlement Officer on each settlement of the 
area in which the holding is comprised. 
The occupancy tenant must, ‘therefore, pay 
the rent assessed upon his land, unless 
there is any exemption from the liability 
by virtue of any agreement. The case 
of Bhikaji v. Tukaram (3) lends ample 
support to this view. It is laid down 
there that the combined effect of ss. 49 
and 51 of the Tenancy Act is to make 
the occupancy tenant liable for the rent 
fixed at the settlement for the term of the 
settlement ;-it further declares thata pri- 
vate agreement not inconsistent with the 
Act asto the rent payable may be given 

1) 11 G: P. L. R. 129, 

(2) 15 0. P, L. R, 9. 

(8) 20 Jadi Qaa, 697; 7 NIL, R: 17, GA 


KHUB CHAND V, MULLOO. 


[89 1. 0. 1925) 


effect to only until the next settlement; but 
at the next settlement the agreed rate of 
rent is superseded .by arate of rent fixed 
by the Settlement Officer. The conclu- 
sion drawn was that the defendant was 
bound to pay the rent fixed by the Settle- 
ment Officer notwithstanding the proof of a . 
contract to the contrary. These observa- 
tions, I- think, apply with equal force to 
the present case. : 

Now let me examine the meaning and ı 
scope of the remark in Ex. P-1l and 
D-1. Section 82 of the Land Revenue 
Act shows that‘whéen the Record of Rights 
is duly made and attested all entries 
therein shall be presumed to be correct 
until the contrary is shown. This pre- 


sumption does not apply to every entry of 


the settlement, but as the clear wording of 
s. 82o0f the Land Revenue Act shows it 
applies only té-such entries as are to be 
found in the Record of Rights. Mr. Batten, 
Additional Judicial Commissioner, has 
pointed out in Ramprasad v. Jagollt 
(4) that the decision which the Settle- 
ment Officer has to make after the due 
enquiry into all claims to hold lands 
rent-free is required to be embodied in 
para. 8 of the wajib-ul-arz which isa 
part of the Record of Rights of the 
village. Neither Ex. P-1 nor Ex. D-l is 
such a decision. We have not got before 
us the copy of the village waji-bul-arz. 
Exhibit P-1 is merely an entry in the 
jamabandi while Ex. D-l which is 
styled asettlément parcha is only a certi- 
ficate given toa tenant showing the list 
of lands held by him. No presumption 
can, therefore, be attached to any of these 
documents in the absence of a copy of the 
village wajib-ul-arz. The remark contained 
in these documents cannot consequently 
be presumed to be correct. Even the re- 
mark as it stands merely indicates the exis- 
tence of astate of things which came to 
the knowledge of the Settlement Officer 
at the time of his settlement operations, 
and if strictly construed would not go 
beyond what amounts to a statement of 
fact that “in the past the malguzar had 
given this land muaji for planting orangé 
garden.” it may mean that the landlord 
charged nothing for making the grant. i. e., 
it was a free grant for the purpose of 
planting mango trees, It might also bear 
the construction that theland was exempt 


(4) 42 Ind, Cag. 202) 19 N.L R A79at p. 180, oo, 
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ed from payment of rérit by an express 
agreement to thateffect. Whether standing 
by itself it gives rise to any inference that 
the malguzar had entered into an agree- 
ment not to charge any rent, even if the 
land were used for agricultural purposes, 
or even if the same were assessed at settle- 
ment with rent, or negatives the landlord’s 
contention that the holder of the land was 
to hold it rent free during ‘his pleasure, 
is the thing to be decided in this 
case. The remark appears to me to 
be equivocal and does not, necessarily, 
prove the existence of an agreement with 
the malguzar to exempt the holder of the 
land from liability for rent, if, and when, 
the rent is assessed thereon, or, take away 
his right to resume the rent-free charactér 
thereof. It may equally support the con- 
tention of either party and bring the case 
under the one or the other category of 
cases referred toin para. 57 of the Settle- 
ment Code, The remark is ambiguous 
and inconclusive, and without the decision 
of the Settlement Officer, one way or the 
other, embodied in the village’wajib-ul-arz, 
it is not possible to decide the question 
of the alleged exemption from liability for 
payment ofrent assessed. That the inten- 
tion of the Settlement Officer in making 
the remark was not to abrogate the future 
‘operation of the prior agreement, if any, 
but to assess the land merely for the pur- 
poses of determining the village assets 
will have to be clearly made out by the 
defendant. It is the decision of the Settle- 


“ment Officer one way or the other which 


must bind the parties thereto during the 
currency of this settlement, the Civil 
Courts have only to give effect to it. It 
is, therefore, necessary to have before us 
the decision of the Settlement Officer on 
the point as also other independent evi- 
dence, if any, of the alleged agreement 
exempting the grantee from payment of 
rent for all time tocome, so as to make 
the Settlement Officer's decision consistent 
with it, inother words the defendant must 
by proving the special contract disprove 
- that he is liable for the rent assessed by the 
- Settlement Officer at the time of the last 
settlement. _ : 

There is yet another aspect of the case. 
The remark of the Settlement Officer that 
the purpose of the original grant was 
only planting of garden of mango trees 

- and theland was, therefore, granted in muafi 
right. The status of the ‘grantee would 
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not, therefore, be thatof a tenant but merely 
that of a licensee at the outset. It would, 
therefore, ordinarily carry with it no right 
to demand rent assessed as if it was land 
let for agricultural purpose. When the 
Settlement operations were going on, the 
land presumably appeared to the Seftle- 
ment Officer to be used for agricultural 
purpose and perhaps there was no objec- 
tion or protest on the part of the landlord 
to the land being so used. The Settle- 
ment Officer, therefore, perhaps thought 
himself fully justified in treafing or classi- 
fying the land as agricultural land and 
in bringing it under assessment as ten- 
ancy land. Under law he was entitled 
to presume that the landlord must have 
acyuiesed in the grantee’s holding the 
land as an agricultural tenant. Acting 
under such circumstances it is just possible 
that the Settlement Officer in exercise ‘of 
the powers vested in him unders. 72 of 
the Land Revenue Act, may have recorded 
the status of the defendant as that of an 
occupancy tenant holding theland under the 
landlord, and assessed the same with rent. 
Assessment of rent under such circum- 
stances, may not necessarily be for the pur- 
poses of determining the total assets of the 
village, It may even have been done with the 
avowed intention of fixing the occupant 
whom he recorded as an occupancy tenant 
with a new liability to pay the assessed 
rental, under such altered circumstances, 
or his object in making the remark was 
only to record what he found was the old 
state of things and nothing more. 

As the parties do not seem to have rea- 
lized exactly what particular points were 
required to be proved and what-sort of 
evidence would suffice to prove or disprove 
the liability of the defendant for the rent 
assessed on His land at the last settlement, 
and as I think it would be doing injustice 
to one party or the other to decide the 
case on such imperfect materials as I 
find are on the record, I think that I should 
remand the case to give them an oppor- 
tunity to file the necessary documentary 
evidence and to give such other additional 
evidence as they may adduce in proof 
or disproof of the terms of the original 
grant and other circumstances, tending ta 
show how the decision of the Settlement 
Officer fits in with the facts found existing 
by him at the time of his enquiry. 1 
allow the appeal and set aside the decree 
and remand the casg for fresh decision 
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with advertence to the above remarks. 
The appellant will get a refund of Court- 
fee paid on the memo of appeal to this 
Court. As the case involved an intricate 
question of law, I think I should allow 
Pleaders’ fee in this case even though it is 
-a suit between the landlord and tenant. 
Ciner eestas of this Court will be paid by 
ths respondent who will bear hisown. The 
costs of the lower Courts will abide’ the 
result. : 


Z, K. Case remanded. 


© 


LAHORE HIGH COURT. 
Civit ArrEaL No. 2135 or 1923. 
February 22, 1924. 
Present:—Mr. Justies Martineau. 
Tue Suor or ADU RAM-SIDHU RAM 
Turoves UTTAM CHAND AND OTHERS— 
PLAINTIFFS—APPELLANTS 
TSUS 


ve 
TOLA MAL—-DEFENDANT—RESPONDENT. 


Interest—Debtor and _ creditor—Loan—-Interest, 
whether can be claimed—Interest Act (XXXII of 
1889), whether exhaustive. 

The Interest Act is not exhaustive of all claims as 
to interest, and it is open to the Court to award 
interest in a case notcoming within the purview of 
the Act on principles of equity, justice and good 
conscience. 

A creditor is entitled to a reasonable rate of 
interest where it was obviously not the intention of 
the parties that the money should be retained by the 
debtor free of charge. 


Second appeal from a decree of the 
Disc Judge, Multan, dated the 21st May 
1923 f 


Lala Faqir Chand, for the Appellants. 

Mr. Behari Lall, for the Respondent. 

. JUDGMENT.—The defendant-borrow- 
ed Rs. 600 from the plaintiff, who has 
given credit for Rs. 100 re-paid and sues 
for the balance and interest at the rate of 
Re. 0-14 per cent per annum which he says 
“the defendant agreed to pay. 

The Courts have found that the plaint- 
iff bas failed to prove thè alleged agree- 
ment to-pay interest. The First Court 
allowed interest at the rate of Rs, 6 per 
cent. per annum, but the District Judge 
on appeal held that the plaintiff was not 
entitled to interest at all and reduced the 
decree to one for the principal sum of 
Rs 500. The plaintiff has filed a second 
appeal. i 
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Tt has been held by the Madras High 
Court in Muhammad Abdul Gaffur v. 
Hamida Beevi Ammal (1), that the Interest 
Actis not exhaustive of all claims as to 
interest, and that it is open to the Courts 
in India to award interest in cases not 
coming within the purview ofihe Act, on 
prineiples of equity, justice and good con- 
science. That ruling was'followed by this 
Court in Firm Ladha Ram. Wadhawa Ram 
v, Muhammad (2), in which Wilberforce, J., 
held that a creditor was entitled to a 
reasonable rate of interest where it was 
obviously not the intention of the parties 
that the money should be retained by the 
debtor free of charge. 

In the present case it is not likely 
that the plaintiff would have advanced the 
Rs. 600 if it had not been understood that 
the defendant was to pay interest for the 
use of the money, and there was no: good 
yeason for interfering with the discretion 
of the Trial Court in awarding interest at 
Rs. 6 per cent. per annum, . 

I accordingly accept the appeal an 
restore the decree of the Court of first in- 
stance. The defendant will pay costs in 
that.Court in proportion to the amount of 
the decree and full costs in this Court and 
the lower Appellate Court. 

Z. K. Appeal accepted. 

(1) 52 Ind. Cas. 505; 25 M. L. T. 242; 36 M. L. J. 456; 


(1919) M. W. N. 484; 42 M. 661. 
(2) 59 Ind. Oas. 708. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATS ORDER No. 118 
oF 1923. 

June 2, 1924. 

Present:—Mr. Justice Pearson and 
Mr. Justice Graham. 

KAYEM BISWAS—DEFENDANT— 
APPELLANT 
VETSUS 
BAHADUR KHAN AND OTHERS— 
PLAINTIFF3—-RESPONDENTS. 

Civil Procedure Code (Ac V of 1908), s. 47,0. XLI, 
r. 23, 0. XLIII, r. 1 (u)—Remand order, irregular-— 
Appeal, whether lies—Decree comprising property m 
excess of that forming subject-matter of suit—Deter- 
mination of question—Haecution of decree--Separate 
suit, whether lies—Fraud—Suit to set aside decree 
—Court, whether can go into merits of previous 
suit. a 

Where an order of remand, though irregular, is in 
form agd substance an order under r. 23 of QO. XLIO 


“(891 0.1925] * 


the C. P. C., an appeal would lie against the order 
under r. 1 (u) of O. XLII of the Code. |p. 745, col. 2.] 

The main object underlying s. 47 of the C. P. C. is 
to prevent multiplicity of suits and to secure that all 
matters which can be decided in the suit shall be so 
decided. [p. 746, col. 1.) 

Where it is alleged that a decree in a suit comprises 
property in excess of that which formed the subject of 
the suit, the matter is one for determination by the 
Court executing the decree and cannot be determined 
in a separate suit. [ibid.] 

Where a suit to set aside a decree ib based upon the 
allegation that the decree was obtained by fraud, and 
the plea of fraud is negatived, itis not open to the 
Court to go. into the merits of the previous suit in 
which the decree was obtained. [ibid] 


. Appeal against an order of the Additional 
District Judge, Khulna, dated the 1st De- 
cember 1922, reversing that-of the Munsif, 
Additional Court, Khulna, dated the 20th 
June 1921. . 

KI Jadu Nath Kanjilal, for the Appel- 
ant. ; 

Babus Surendra Chandra Sen and Hamen- 
dra Chandra Sen, for the Respondents. — 

JUDGMENT.—This appeal is against 
the judgment and decree of the Additional 
District Judge of Khulna, reversing a deci- 
sion of the Munsif of the Additional Court 
at Khulna and remanding the case for fresh 
decision in accordance with certain instruc- 
tions given in the judgment of the lower 
Appellate Court. 

The defendant, No. 1 Kayem Biswas, now 
appellant, brought a suit in the year 1915 
against the plaintifis-respondents for re- 
` covery of possession of certain lands on 

establishment of title, and obtained an ex 
‘parte decree. The plaintiffs then filed the 
` present suit to set aside the said decree as 
fraudulent and without jurisdiction, and 
for confirmation of their title to the land, 
and for other consequential reliefs. A 
number of issues were framed upon the 
pleadings one of which No.8 wasin the 
following terms: . 5 

“Is the decree in Title Suit No. 343 
of 1915 fraudulent and without jurisdiction 
as alleged? Is it liable to be set aside?” 

The Munsif found upon this issue that 
no fraud had been established, and that 
there was no substance in the objection as 
to jurisdiction. He accordingly in view of 


his findings on this issue and on issues 


Nos. 9 and 11 dismissed the suit. 

On appeal the learned Additional District 
Judge without going into the question of 
fraud, or coming to any finding thereon, 
held that the decree was without jurisdic- 
tion, inasmuch as the claim was for 5 
bighas odd whereas the decree was for 12 
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bighas 15 cattas. He, therefore, set aside 
the decree and remanded the case for fresh 
decision in the manner indicated above 
The defendants thereupon filed this second 
appeal. : 

A preliminary objection has been taken 
on behalf of the respondents to the hearing 
of the appeal, the argument being that 
there are only two provisions in the C. P. 
C. relating to remand, viz., rr. 23 and 25 of 
O. XLI, and that, as the present case does 
not come under either, no appeal lies. It 
is clear that the order was not made under 
O. XLI, r. 25. It is urged, however, on 
behalf of the appellant that in form and 
substance the order, though it may have 
been irregular, must be held to have been 
made under r. 23 of O, XLI, and that, that 
being so, an appeal lies. This view is sup- 
ported by authority, see Baseemati Debi v. 
Tarit Basani Dassi(1) and Prosunna Chandra 
v. Boidya Nath (2) and we think following 
those decisions that we must hold that the 
appeal is competent. . 
` On the merits two points have been 
urged before us on behalf of the appellants. 
Firstly itis urged that having regard- to 
the findings of the lower Appellate Court 
and the admitted facts in the Court of first 
instance the question which arises being, 


_as to whether the decree in the former suit 


comprises excess land which did not form 
the subject-matter of the suit, is a question 
which can only be gone into by the Execution 
Court under s. 47 of the O. P. C. anda fresh 
suit did not lie. Secondly it was contended 
that, inasmuch as the plaintiffs sought to 
set aside. the former decree on the ground of 
fraud, they could only succeed on proving 
fraud, and in the absence of such finding 
the merits of the case ‘could not be gone 
into in the second suit. 

In regard to the first point objection is 
taken on behalf of the respondents that this 
question was not raised in the Court. of 
Appeal helow, and that it ought, therefore, 
not ‘to be allowed to be argued here for the 
first time. We think, however, that we are 
bound to take notice of the argument, It 
appears to us too to be well-founded. Bec- 
tion 47, C. P. C., lays down that “all ques- 
tions arising between the parties to the 
suit in which the decree was passed, or 
their representatives, and relating to the 
execution, discharge or satisfaction of the 

(1) 44 Ind. Oas. 416; 310. L. J 354. 

w 56 Ind, Cas. 516; 310. L.J. 360; 240, W, N. 


- 746 > - 


decree, shall be determined by the Court 
executing the. decree and not by a separate 
suit.” 

The main object underlying this section 
is to prevent multiplicity of suits and to 
“ secure that all matters, which can be decided 
in the suit, shall be so decided. _ The ques- 
tion which then: arises is whether the matter 
arising in this particular instance was one 
_which « ought to be determined by the- Exe- 
cuting Court and not by separate suit. 


Now the kernel of the matter according to. 


‘the lower Appellate Court was that “the 
decree was for land in excess ‘of that which 
formed the subject of the suit and that it 
included land which ought not.to have 
been included. It seems to us that these 
are matters for determination by the Court 
executing the decree, and that looked at 
from that point of view the subsequent suit 
was bad. 

Coming to the second point it is to be 
observed that the main contention in the 
present suit was that the decree had been 
obtained by fraud. The Trial Court came 
to a definite finding that fraud had not been 
established. That finding has not been 
displaced in the judgment of the lower 
Appellate Court. Indeed the learned Jud ge 
has not gone into the question of fraud ‘at 
all. The finding of the First Court upon 
this point must, therefore, stand, and in the 
absence of any such finding i in the Court of 
Appeal below we do not think it was open 
to the learned Judge to go into the merits 
of the case. The ‘learned Judge without 
entering into the akak of fraud held that 
the decree had been passed without juris- 


diction and upon this ground held that it - 


should be treated as a nullity and set aside. 
We do not see how the decree can be regard- 
ed as having been made without jurisdic- 
tion. The word jurisdiction may be used 
in two senses, viz., in the sense of jurisdic- 
tion over the subject-matter of the litigation 
or in the sense of power to.make the order. 
Jurisdiction certainly does not fail here in 


the former sense, as the Court ‘clearly had. - 


territorial jurisdiction over the land in suit, 
nor has this apparently ever been disputed. 
It seems to follow, therefore, that jurisdiction 


must have.been held by the learned Judge ` 


to þe defective in the other sense, viz., that 
the Trial Court had no power to ‘make the 
decree as drawnup. In this connection the 
learned Additional District J udge has ob- 
served as follows :— 

“Now jurisdiction of a Court in a parti- 
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cular suit is confined -to the subject-matter ` 
of litigation as specified or set forth in, the 

plaint. ° No Court can by its decree. go 

beyond that subject-matter so.as to affect 

matters outside, or matters not included 

therein, nor has any Court power to give a 

‘plaintiff more than what he claims, or to give 

him onething when he, claims a different 

thing altogether’ in his suit.” 

The question is, were the plaintiffs i in the 
original suit given. a decree something 
different from what they asked for? What 
they asked for was for about 5 bighas of land 
within certain defined limits. The decree 
apparently gave them about 5 bighas (vide 
opening sentences of the judgment of the 
Trial Court), and if the area so decreed 
included any land which did not form the 
subject of the suit, that was a matter for the 
determination of the Court executing the 
decree, and could not form the subject- 
matter of a separate suit. | 

For the reasons stated we think that the 
decision of the lower Appellate Court cannot. 
be supported. The appeal must accordingly 
be allowed with costsof both Courts, the. 
decree of the appeal below set aside, and 
the judgment and decree of the Munsif’s 
restored. 


. Z, K. Appeal allowed. 


LAHORE HIGH COURT. 
Srconp OrviL APPEAL No. 223 or 1925. 
May 16, 1925. 

Present:—Mr. Justice Addison. 

ATA MUHAMMAD—PuaintiIrF— 
pierre 

e7sus 
NUR AGA AN Daren ao Resto 
Co-owners—Joint wall— Exclusion of one owner, 
whether justified. ` 
A joint owner of a wall is not entitled to build over 
‘it in such a manner as to deprive the other joint owner 
of all use of a portion of the wall, For instance, he 
cannot build a wall over a portion of the joint wall i in 
such a manner so as to include the remaining portion 
of the joint wall into -his own room and thus to take 
it into his exclusive possession. [p. 747, cols..1 & 2,] 
Second appeal from a decree . of the 
‘District Judge; Jhelum, dated the 29th 
October 1924,: affirming - that of the Sub- 
ordinate J udge, Third Class,. Jhelum, 
dated the 4th August 1924, 
Mr. Zafrulla Khan, for the Appellant, 
Mr, Jai Gopal Seth, for the Respondent, 


™ dismissed the appeal. 
_. “has been filed by the plaintiff. 


(89 I. 0. 1938) 


JUDGMENT.—The plaintiff and the 
defendant own adjoining houses the party 
wall between being their joint property. 
On the 12th March 1904 they exchanged 
agreements relating to this party wall per- 
mitting each .other to build upon the 
joint wall, provided no window was put 
in the wall built upon the joint wall. In 
1916 the defendant in the absence of the 
plaintiff constructed a second storey with 
a wall on the joint wall, but he put no 
window in that wall.. He, however, only 
built a wall 134 inches wide on the joint 
wall which itself is 18 inches wide. 
outside of this wall is flush with the 
. plaintiff's side of the party wall. In this 
way the defendant has taken 45 inches 
of the party wall into his own exclusive 
use, and this space-has been included in 
the rooms he has built. The plaintiff's 
suit was for possession, presumably joint 
possession, of the 42 inches in question 
by demolition of the defendant's wall. It 
was also claimed that the plaintiff had 
a chimney fue going up through the party 
wall which had been blocked by the 
building of the wall on the second storey. 
An injunction was, therefore, claimed to 
remove this nuisance by directing the 
re-opening of the chimney. Another 
claim was for an injunction that the 
defendant should set up a pardah towards 
the plaintiff's house as his privacy had 
been interfered with. The suit was com- 
pletely dismissed by the Sub-Judge who 
tried the case, while the District Judge 
A second appeal 


As according to the agreement all that 
the person, who built on the joint wall, 
had to do was not to put a window into 
that wall, and no window has been put 
in, Counsel for the appellant admitted that 
he was not entitled to an injunction as 
regards privacy. : 


He also stated that he no longer claimed. 


an injunction for the re-opening of the 
chimney as he could do so himself at a 
cost of a few rupees. 

The sole question, therefore, which is 
before me, is as regards the joint posses- 
sion of the party wall. It is quite clear 
that the defendant has-included 43 inches 
of the old party wall inside his own 
second storey by building a wall- upon 
the old party wall, 134 inches wide, flush 
with the plaintiff's side of the party wall. 
In this way there; is notj,the slightest 
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TAH 
doubt that he has deprived the plaintiff of 
any possible use of these 44. inches and 
has taken them into his own exclusive 
possession. It is true that the agreement 
allowed the defendant to build a second 
storey upon the party wall, but it must 
be held that he was not entitled to do so, 
in such a way as to completely exclude 
the plaintiff for ever from all “use of a 
part of the joint wall. After so many 
years, however, I am not prepared to 
grant the plaintiff a decree for joint 
possession of these 44 inches as - that 
would mean that the defendant's wall 
would have to be knocked down... It will 
be sufficient if I grant the plaintiff: 
appellant a decree for a declaration that 
he is entitled to the use jointly with the 
defendant of the entire party wall, includ- 
ing the 4}inchesin dispute, and that if 
at any time the plaintiff desires to build 
a second storey along this wall, then the 
defendant will be bound to build the wall 
in question of the total width of 18 inches 
by dove-tailing bricks into the existing 
wall upon the 44 inches which he has 
not built upon; and that further the 
plaintiff will then be entitled to use this 
wall to be built in the way described, 
for his second storey by paying to the 
defendant half the total cost of the com- 
plete wall so built. In this way -the 
plaintiff will iget along with defendant 
complete use of the joint wall to which 
he is entitled. The appeal is accordingly 
accepted and a decree given as above 
stated. As regards costs, I order that 
parties will bear their own costs in this 
Court and in the Court of the District 
Judge, but I allow the defendant his costs 
in the First Court. 


Z.K. Appeal accepted, 


CALCUTTA HIGH COURT. 
. APPEAL FROM ORIGINAL Decre No, 109 
oF 1920. 
April 9, 1923. 
Present:—Justice Sir Asutosh Mookerjee 
-© _ Kr, and Mr. Justice Rankin. : 
SWARNAMOYI AND ANOTHER—DEFR 
— APPELLANTS 


versus l 
_SOURINDRA NATH MITRA 

AND OTHEkS—PLAINTIFFS— RESPONDENTS 

Evidence Act (T of 1872), s. 90—Ancient document 


NDANTS 


748 


—Presumption, when arises—Adverse pòssession of 
limited interest—Landlord and tenant—Tenant assert- 
ing existence of tenure to knowledge of landlord, effect 
of. ; 
The mere production of an ancient document unless 
supported by some corroborative evidence of acting 
under itis not entitled toany weight. An ancient 
deed must be corroborated by evidence of ancient or 
modern corresponding enjoyment or by other equiva- 
lent or explanatory proof; it is then presumed to have 
constituted part of the actual transfer of the property 
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mentioned, and the Court may then make the pre-- 


sumption under s. 90 of the Evidence Act. Though 
absence of proof of possession under an ancient docu- 
ment does not affect the admissibility of the document, 
it undoubtedly affects the weight to be attached to the 
document. [p. 749, col. 2.} 

Possession ofa limited interest, for instance, the 
claim to an intermediate tenure, may be just as much 
adverse as is adverse possession of a complete interest 
in the property ; consequently such possession of a 
limited interest may be just as much adverse for the 
purpose of barring a suit for the determination of that 
limited interest as adverse possession of a complete 
interest in the property operates to bara suit for the 
whole property. Such adverse possession of a limited 
interest, however, though a good plea to a suit for 
ejectment is good only tothe extent of that interest. 
[p: 750, cols. 1 & 2] 

Where it is proved that a person in possession of a 
holding has asserted the existence ofa tenure fora 
period longer than 12 years tothe knowledge of the 
landlord and his predecessors-in-interest he must be 
held to have acquired the status of a tenure-holder, 
[p. 750, col. 2.) - 

Appeal against a decree of the Sub- 
ordinate Judge, First Court, Backerganj, 
dated the 28th February 1920. 

Babus Rames Chandra Sen and Jitendra 
Kumar Sen Gupta, for the Appellants. 

Babus Jogesh Chandra Roy, Mohendra 
Nath Roy and Nanda Gopal Banerji, for 
the Respondents. . 

JUDGMENT.—This is an. appeal by 
the defendants in asuit for possession of 
land and mesne profits, and, in the alterna- 
tive, forassessment of rent. The defend- 
ants resisted the claim on a three-fold 
ground, namely, first, that the lands were 
comprised in a tenancy created in favour of 
their predecessor on the 24th January, 1856; 
secondly, that the plaintiffs have-kept them 
out of possession from a substantial tract 
of land comprised in the tenancy, with the 
result that the rent has been completely 
suspended; and thirdly, that they were ‘en: 
titled to abatement of rent on account of 
dilyvion. The Subordinate Judge has dis- 
missed the claim for ejectment, overruled 
the plea of complete suspension of rent 
and decreed the rent at Rs. 912 a year for 
the period between the Pous instalment of 
1319 and the Assin instalment of 1322. 

The title of the defendants rests upon 
an amalnama alleged to have been executed 
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in favour of one Dulal Mridha by Golaknath 
Ghose on the 24th January, 1856. Before . 
we deal with the question of genuineness of 
this document, it is necessary to refer. 
briefly to two previous litigations between 
the parties. On the 12th April 1907 the 
plaintifis instituted a suit against the de- 
fendants -for recovery of possession. The 
defendants set up the amalnama, just men- 
tioned. The document was not regarded 
as genuine by the Trial Court which de- 
creed the suit on the 8th January 1908. 
The defendants appealed to this Court, and 
after. an order of remand for further en- 
quiry, the appeal was finally heard on the 
10th August 1915 when a Division Bench 
allowed the plaintiffs to withdraw from the 
suit with liberty reserved to institute a 
fresh suit only in respect of a portion of 
the subject-matter in controversy. The 
judgment of this Court has found its way 
into the reports, Akimannessa Bibi v. Bepin 
Behari Mitter (1). During the pendency of 
the appeal in this Court, on the 24th April 
1911, the defendants instituted a suit 
against the present plaintiff for recovery 
of possession of a large tract of land. The 
amalnama of the 24th January 1856 was 
again produced in evidence and met with 
the same treatment as in the previous 
litigation. The Trial Court dismissed the 
suit on the 18th March 1912. An appeal 


- was preferred to this Court but was un- 


successful. The decree of the. primary 
Court was affirmed on the 5th July 1916, 
on the ground that the plaintiffs had not 
established that they had a subsisting title 
tothe lands in dispute. During the pen- 
dency of the appeal to this Court, the pre- 
sent suit was instituted on the 10th Novem- 
ber 1915, as already stated, the Trial Court 
has given the plaintiffs a decree on the 28th 
February 1920. 

ln ‘the present case, the decision rests 
primarily upon the solution of the question 
whether the amalnama, which has again heen 
produced in evidence, is or is not a genuine 
document. The Subordinate Judge has come 
to the conclusion that, its genuineness had 
not been established. The appellants have 
contended that the Subordinate Judge has 
not proceeded in accordance with s. 90 of 
the Indian Evidence Act. That section 
provides that “Where any document, pur- 
porting or proved to be thirty years old, is 
produced from any custody which the Court 


PA 32 Ind. Cas. 499; 22 0. L. J. 397; 200. W.N, 
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in the particular case considers proper, the 
Court may presume that the signature and 
every other part of such dorument, which 
purports to be in the handwriting of any 
particular person, is in that person's hand- 
writing, and, in the case of a document exe- 
cuted or attested, that it was duly executed 
and attested by the person by whom it pur- 
ports to’ be executed and attested.” The 
appellants have urged that it was open to 
“the Subordinate Judge to presume that the 
document was executed by the person by 
whom it purports to have been executed 
seeing that it purports to be more than 30 
years old and was produced from custody 
which was unquestionably proper. Their 
grievance is that it was not till the judg- 
ment was delivered that they discovered 
that the Court was not prepared to consider 
the document to be genuine under s. 90 of 
the Indian Evidence Act. In this connec- 
tion reference has been made to the decision 
in Ramien v. Veerappudian (2) where the 
language ofs. 90 was interpreted and the 
‘practice to be followed in cases of this de- 
scription explained. We are of opinion, 
however, that the defendants have not really 
been prejudiced by the course which was 
> adopted by the Subordinate-Judge. There 
is nothing to indicate that they had evi- 
dence at their disposal which would have 
enabled to establish the execution of the 
document. At this distance of time it is 
improbable that direct evidence should be 
forthcoming of the actual execution of the 
Sag ai The Subordinate Judge, on the 

other hand, has given weighty reasons why 
the document should not be regarded as 
genuine. The document first saw the light 
on the 28rd July 1907 when it was produc- 
ed in the first of the two litigations already 
mentioned; and though the existence of a 
tenure is mentioned in a conveyance dated 
the 16th September 1873 this document is 
not mentioned by date. Indeed, from the 
description given in the conveyance it is 
not possible to identify the tenure meñ- 
tioned with that alleged to have been creat- 
ed by this document of the 24th January 
1856. Apart from this, we have the im- 
portant fact that there is no proof of posses- 
sion in accordance with the amalnama. It 
is well settled that mere production of an 
ancient document, unless supported by 
some corroborative evidence of acting under 
it, is not entitled to any weight. ‘An ancient 


) 14 Ind. Cas. 394; 37 M. 455; 11 M. L; T. 69; 22 M. 


2 
L? 217; (1912) M. W, N. 117 & 530, 
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deed must be corroborated by evidence of 
ancient or modern corresponding enjoyment 
or by other equivalent or explanatory proof; 
it is then presumed to have constituted 
part ofthe actual transfer of property men- 
tioned, because this is the usual course of 
such transactions; in brief, though absence 
of proof of possession does not affect its . 
admissibility, it undoubtedly affects the 
weight to be attached to the document. In 
this connection, referencemay be made to the 
case of Doed. Earl of Egremont v Pulman (3), 
andthe judgment of the Judicial Committee 
in the case of Radhamont Debi v. Collector 
of Khulna (4). The decision of the Judicial 
Committee in John King & Co., Ltd. v. 
Chairman of the Municipal Commissioners 
of Howrah (5), is clearly distinguishable; 
there the original title deeds were not forth- 
coming; here the deed has been pro- 
duced and disbelieved. Itisof great im- 
portance that a document, which purports 
to be an ancient document should be cor- ` 
roborated by some evidence; if this is done, 
presumption may be made in its favour 
under s. 90 of the Indian Evidence Act. We 
are consequently not prepared to treat the 
amalnama as proved beyond dispute. We 
may add that we donot lay stress upon the 
circumstances that it was produced in two 
previous litigations and cn each occasion 
was treated as suspicious. In favour of 
the defendants, this may be said that the 
first litigation had to be withdrawn by the 
plaintifis, while in the second litigation the 
ultimate decision was rested upon the ques- 
tion of limitation. There was consequently 
no final adjudication. as to the genuineness 
or otherwise of this document in either of 
the two suits. Nor need we emphasise the 
omission of mention of the tenure in road 
cess returns which could be admissible only 
against the maker: Chalbo Singh v Jharo. 
Singh (6), Mohendra NarainSinghv. Ajodhya 
Prosad Singh (7), Lachmi Prosad Chowd- 
hury v. Jagmohan Lal Chaubey (ò). But on 
the evidence adduced in this litigation, and 
in view of all the circumstances mentioned, 
we are not prepared to accept the docu- 


(3) (1842) 3 Q. B. 629; 6 Jur. 1122; 61 R. R. 335; 1) 
L.J. Q. B. 319: 114 E. R. 645, 

(4) 27 C. 943; 27 I. A. 136; 4 C. W. N. 597; 2 Bom. 
L. R. 592; 7 Sar. P. C. J. 714; I4 Ind. Dee. (x. s.) 617 


0). 
eo 26 Ind. Cas. 949; 20 C. L. J. 407; 180, W.N, 
898; 27 M. L. J. 20 (P. C.). 

(6) 18 Ind. Cas 61; 39.C. 995. 

(7) 15 Ind. Cas. 281; 39 C. 1605. 

2 22 Ind, Cas. 594; 18 O. L, J. 633, 
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ment asgenuine. This disposes of the first 
question, “namely, whether the grant alleged 


by the defendants is established by the - 


amalnama produced by them. 

We have next to consider, whether the 
alleged grant may be inferred from the 
recitals in documents of subsequent dates, 
which are undoubtedly genuine. Amongst 
such document our attention has been invit- 
ed to the conveyance of the 16th September 
1873, the osat howla granted by the fourth 
and fifth defendants to Someraddi and 
Imamuddi on the 3lst August 1886, another 
osat howlah granted by those defendants 
to Dulal Mridha on the 30th September, 
1896, the mirash ijara granted by Dulal 
Mridha to Komaruddi, on the 6th February 


1897, the mortgage hy Dulal Mridha in- 


favour of Akram Ali on the Yth February 
1897, the sale certificate of an execution sale 
ofthe interest of Dulal Mridha when Abdul 
Somed became purchaser on the 6th Decem- 
ber 1839, and finally, the plaint in the 
suit for rent instituted on the 15th April 
1909 by the second defendant and the 
heirs of Abdul Somed (defendants Nos..3 
to 3 kha) against Komaruddi and others. 
No doubt these documents contain recitals 
of the existence ofa tenure. But as point- 
“ed out by the Subordinate Judge, they 
“do not recite the existence of the tenure 
alleged to have been created by the docu- 
ment ofthe 24th January 1856. Under 
the circumstences the Subordinate Judge 
was, in our opinion, perfectly justified in 
declining to infer the existence of this docu- 
ment on the basis of the recitals contained 
in the document mentioned. 


. The next question which requires con- 
sidering is, whether the defendants have 
acquired the status of a tenure-holder by 
adverse possession. This question had been 
decided in favour of the defendants by the 
Subordinate Judge, The principal applic- 
able in sucha case was explained by this 
Court in Ishan Chandra Mitter v. Raja Ram- 
ranjan Chakarbutty (9). Possession of a 
limited interest, for instance, the claim to 
an. intermediate tenure, may bejust as much 
adverse as is adverse possession of a com- 
plete interest in the property; consequently 
such possession of a limited.interest may 
be just as much adverse for the purpose of 
barring a suit for the determination of that 
limited interest as adverse possession of a 
complete interest in the property operates 


(9) 20. L, J. 125 at p. 136, 


SWARNAMOYI V. SOURINDRA NATH MITRA, 


[89 I. O. 1925] 


to bar a suit for the whole property. Such 
adverse possession of a limited interest, 
however, though a good plea to a suit for. 
ejectment is good only to the extent of that 
interest. The same principle has been re- 
cognised and applied in a long series of 
cases: Bugdu Majhi v. Raja Sri Sri Durga 
Prosad Singha (10), Madhava v. Narayana 
(11), Sankaranv. Periasami (12), Seshamma 
Shettati v. Chickaya Hegude (13), Maidni 
Saiba v. Nagapa (14), Budesab v. Hanmanta 
(15), Yamunabai v, Dhondi (16), Subbayya 
v. Maddulitiah (17), Parameswaram Mum- 
bannoo v. Krishnan Tengal (18) and Sontyana 
Gopala Dasee v, Inaputalapula Romi (19). 
There can be no room for doubt that the 
defendants have asserted the existence of 
the tenures now in dispute for a period 
longer than 12 years to the knowledge of ` 
the plaintiffs and their predecessors-in-: 
interest; there is thus no escape, from the 
position that they have acquired the status 
of atenure-holder, But although the Sub- 
ordinate Judge has decided the point in 
favour of defendants as regards their status 
as tenure-holder, he has declined to give 
them the benefit of the principle so far as 
the conditions of their tenure are concerned. 
The appellants. have contended that there- 
is ample evidence on the record to show 
that the defendants claimed to ‘have held 
possession not merely as tenure-holders, but 
as tenure-holders with incidents and con- 
ditions specified in the document of the 
24th January 1856. In this view, there is 
no escape from the position that the defend- .. 
ants have acquired a right to hold the 
tenure under the conditions mentioned in 
that document. 

This leads us on to the question, what is 
the rent which the defendants are liable to 
pay. They are clearly liable to pay rent on 
the area in actual occupation on the condi- 
tions specified inthe document of the 24th 
January.1856. “Under that document, the 
tenure-holders are entitled to hold the ‘land 
at the rate of Rs. 4 per kani, subject toa 


(10) 9G.W.N. 292. ` 
KORES 244: 10. Ind: Jur.:6l; 3 Ind. Dec. (x. 8.) 
567 | 


(19) 13 M. 467; 4 Ind. Dec. E 5) 1037. 
(13) 25 M. 507; 12 M. Ei. J. 119. 
(14) 7 B. 98; 4 Ind.: Dec. (N s.) 64. 

(15) 21 Be 509; 11 Ind. Dec. (x: s.) 341, 

(16) 5 Bom. L. R. 186, 

(17) 17 M. L. J. 469; 3 M. L. T. 187. 

(18) 26 M: 535. i 

(19) 64 Ind. Cas. 328; 44 M. 946; (1921) M, W N. ss 
41M. L. J. 194; 13 L. w. 
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deduction of ygt that is to say, to a de- 


duction of an area of 3 kanis per drone 
of land. , The result is that the rent is pay- 
able at the net rate of Rs. 3-4 per kani. 

We have finally to determine the area for 
which this rent should be assessed for the 
years in suit. ‘The evidence on this point 
is not of asatisfactory character. But we 
have come to the conclusion that no useful 
purpose willbe served by remanding the 
case for the purpose of an. investigation as 
to the area in the actual occupation of the 
defendants during the period in suit. From 
the materials on the record we have found 
that’ during this period the defendants may 
be assumed to have been in occupation of 
160 kanis of land. If the rent is assessed 
on this area at Rs. 3-4 per kani, the annual 
rent will be Rs. 520 instead of Rs. 912 as 
assessed by the Subordinate Judge. The 
defendants are consequently entitled to 
succeed to this extent. But we must add 
that the present decision as to the area is 
not final; it will hold good only for the 
years nowin suit, and will not bar afuture 
enquiry into the question of area, should 
such ascertainment be necessary. 

We have not dealt with the ingenious 


4” arguments addressed tous by both sides 


at considerable length on an interesting 
point, namely, that of suspension of rent 
due to eviction, which would have been 
of importance if the amalnama of the 
24th January 1856 had been held to 
be genuine. In that view, a question 
would have arisen whether the defendants 
` were: entitled to the benefit of the principle 
enunciated in along series of decisions of 
this Court from which we have no desire to 
depart: Rai Charan Sar Mazumdar v. Ad- 
ministrator-General of Bengal (20), Chandra 
Kanta Dass v. Ramanath Barman (21), 
Rasseswari Chowdhurani v. Sourendra 
Mohun Tagore (22), Mahammad Zeaull Miah 
v. Sukliannessa Bibi (23), Sarip Jan Bibi v. 
Afiab-ud-din (24), Purna Chandra v. Rasik 
Chandra (25), Ashutosh Dhar v. Joy Lal 
Sardar (26); Godai Molla v, Aminuddi 
Howladar (27),. Dwijendra Nath Roy v. 

(20) 2 Ind. Cas. 169; 9 C. L. J. 578; 36 C. 856; 13 C. 
W. N. 853. 7 

21) 6 Ind. Cas. 478; 110. L. J. 591. 

(22) 5 Ind. Cas. 105; 11 C. L. J. €01. ; 
a 5 Ind. Cas. 352; 110. L. J. 608; UG. W.N. 


(24) 8 Ind. Cas. 30; 13 ©. L. J. 115. 

(25) 9 Ind. Cas. 568; 13 C. L. J. 119. 
oy 18 Ind. Cas. 621; 17 O. L. J. 50. 
(27) 21 Ind. Oas. 957; 18 C. L. J.-509. 
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Aftabuddi Sardar (28), Udoy Kumar Dass 
v. Katyani Debi (29), Nowrang Singh v. 


Janardan (30) and Manendra Chadra 
Nandi v. Narendra Chandra Lahiri 
(31). At the same time, we must not be 


taken to afirm the proposition that the 
principle is applicable even where the 
tenant is found, as the result ofa litiga- 
tion, to have actually lost his title to a 
portion of the land of his tenancy by reason 
of the adverse possession of the grantor. 
No doubt, the rent remains suspended so 
long as eviction lasts; but the contention 
of the appellants goes further and implies 
that the covenant for quiet enjoyment 
continues even when the tenant’s title to 
a portion of the land has been extinguished. 
This will require careful examination on 
principle when the occasion arises. 

The result is that this appeal is allowed in’ 
part and- the decree of the Subordinate 
Judge modified. The rent will be assessed 
for the years decreed by the Subordinate 
Judge at Rs. 520 instead of Rs 912, The 
parties will bear their own costs in this 
appeal. A self-contained decree will be 
drawn upin this Court. The order of the 
lower Court as to costs will stand. 

The cross-objection has not been pressed 
and is dismissed without costs. 

Z. K. ` Appeal partly allowed; 


Cross-objection dismissed. 
(28) 39 Ind. Cas. 209; 25 C. L. J. 53; 210. W.N 
92 


(29) 69 Ind. Cas. 126; 35 0. L. J. 292; (1922) A. L R. 
(C) 87; 49 C. 948. 
(30) 70 Ind. Cas. 161; 36 ©. L. J. 
(1923) A. I. R. (C ) 41; 50 O. 68. 
(31) 52 Ind. Cas. 13; 23 ©. W. N. 
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LAHORE HIGH COURT. 
Civit Revision PETITION No. 30 oF 1925, 
June 29, 1925. 

Present:—Sir Shadi Lal, Kr., Chief Justice. 
Tus Firm AMAR SINGH-DHUMI MAL, 
Parer Mercuant or DELHI— 
PLAINTIFF-— PETITIONER 

| versus : 7 
SHARAF-UD-DIN—Derenpanr— Lat 
RESPONDENT. ‘ 
Civil Procedure Code (Act V of 1908),s. 20 (e)— 
Contract Act (IX of 1872), s. 91—Sale of goods—- 
Delivery to carrier--Suit for recovery of price~ Place 
of suing. : 
Plaintiff who carried on business at Delhi sold 
certain goods to defendant who -resided at Meerut 
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and delivered the goods to the Railway Company 

at Delhifor carriage to Meerut. Defendant failed to 

` pay for the goods and plaintiffs filed a suit for the 
recovery of the price of the goods. at Delhi: 

Ifeld, that the goods having been delivered to the 
Railway Company at Delhi must, by virtue of the 
provisions of s. 9L of the Contract Act, be deemed to 
have been delivered to the defendant ab Delhi and 
that the Delhi Courts had, therefore, jurisdiction 
to entertain the suit. 

Gogi Padmarajappa v. Madduru Venkatasubbiah, 
24 Ind. Cas. 423; (1914) M. W. N. 803, Firm Nand 
Lal-Das Mal v. Firm Mian Muhammad Ali-Ali Bhai, 
67 Ind. Cas. 888; (1922) A. I. R. (L.) 474, relied on. 

Where goods are sold by one person to another, 
the price for the goods must, in the absence of a 
contract to the contrary, be presumed to have been 
agreed to be paid at the place of residence of the 
ace Mal v. Firm Ganga Ram-Asharji Lal, 71 
Ind. Gas. 431; (1923) A. I. R. (A) 465, relied on. 

Revision of an order of the Judge, Small 
Cause Court, Delhi, dated the 27th August 

- 1924, 

Mr. Shamair Chand, for the Petitioner. 

JUDGMENT.—The plaintiffs, who 
carry On business at Delhi, have brought 
the present action for the recovery of the 
price of goods despatched by them from 
Delhi to the defendant at Meerut, and the 
question for consideration is whether the 
Delhi Court has jurisdiction to entertain 
the suit. The lower Court finds that the 
contract for the sale of goods was made at 
Meerut, and it has accordingly held that 
the Delhi Court has no jurisdiction to ad- 
judicate upon the claim. 

The goods were delivered by the plaint- 
iffa to the Railway Company at Delhi, and 
g. 91 of the Indian Contract Act lays down 
that delivery to the Railway Company as 
acarrier has the same effect as delivery 
to the buyer. It must, therefore, be held 
that the goods were delivered to the de- 
fendant at Delhi, and consequently the 
Delhi Court has jurisdiction to entertain 
the suit. This principle has been affirmed 
by the Madras High Court in Gogi Padma- 
rajappa v. Maddur Venkatasubbaih (1) and 
by this Court in Firm Nand Lal-Das Mal v. 
Firm Mian Muhammad Ali-Ali Bhai (2) 

Further, it has been ruled by the Allah- 
abad High Court that, if goods are sold 
by one person to another, the price for 
the goods must, in the absence ofa con- 
tract to the cantrary, be presumed to have 
been agreed to be paid at the place of 
residence of the seller, Bangali Mal v. Firm 
Ganga Ram-Asharfi Lal (3). 


(1) 24 Ind. Cas. 423; (1914) M. W. N. £03. 
(2) 67 Ind. Cas. 888; (1922) A. I R. (L.) 474. 
(3) TL Ind, Cas. 431; (1923) A. L R. (A) 465, 
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On both the grounds mentioned above 
the suit was cognizable by the Delhi 
Court. Accordingly I accept the applica- 
tion for revision and setting aside the order 
of the lower Court remit the case to it for 
decision ‘on the merits. 

Z. K. Application accepted.’ 


ee . 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp CIVIL APPRAL No. ]9 or 1923, 
July 19, 1924. 
Present:—Myr. Kinkhede, A. J. 0, 
BANAU AND snotuER—Derenpants Nos. 1 
AND 2—APPELLANTS 
versus 
RANJITSINGH AND oTHERS—PLAINTIFES 
AND DeFsnpants Nos. 3 anD4—*- 

— RESPONDENTS. 

Landlord and tenant—Possession of land not let, 
whether adverse—Transferee, whether can acquire 
status of tenant—Tenancy holdings in Central Pro- 
vinces—Tenant kept out of possession for two years, 
whether loses right--Surrender by tenant, effect of—- 
Transferee, whether acquires title- Finding based on 
inadmissible evidence—Second appeal. ` 

The possession ofa tenant who takes into his hold- 
ing land which had not been let to him and holds it 
under colour of his tenancy cannot be said to be ad- 
verse as against the landlord so as to claim a tenancy 
in respect thereof. [p. 754, col. 1.] 

Jugraj Singh v. Ratan, 1 ©. P. L. R. 37 and Bhau 
Patil v. Sadoo Teli, 10. P. L. R. 58, followed. : 

Khemchand v. Ramkisan, 5 C. P. L, R. 39, Gadi v. 
Ramlal, 16 © P. L. R. 36 and Prohlad Teor v. Kedar 
Nath, 25 C. 302; 13 Ind. Dec. (x. s.) 202, referred to. 

A trespasser cannot by the mere act of trespass ` 
acquire for himself the status of the tenant whom he 
keeps out of possession even though the latter's failure 
to sue him within two years may have entailed a loss 
of his remedy. [p. 755, col. 1.1 

Ghanya v. Ukand Rao, 4 N. L. R. 9 at p. 13 and 
Kanhayalal v. Dularsingh, 17 Ind. Cas. 606; 8 N. L. 
R: 163, relied on. : 

Section 28 of the Limitation Act has no application 
to the tenancy holdings in the Central Provinces ’ 
and atenant whois kept out of possession for two 

*years loses his remedy to recover possession “by a 
suit but not his right to the land. [p. 789, col. 1 h 

Even where the tenant expressly surrenders cr 
transfers the tenant right in favour of the landlord the 
latter does not become his transferee, because in the 
eye of law there is or can be no transfer of ownership 
by a tenant to his landlord. The landlord has the some 
rights of ownership after the surrender as he had 
before, the only difference being that a subordinate 
right of a tenant disappears. [p. 757, col. 2.] 

Birdichand v. Kashiram, 9 O. P. L. R. 122 at p 123, 
followed. Í 5 

A person cannot claim to have gcguired” the right 
of another unless such aequisiticn is by a valid 


` 


(89 1. G: 1998) 
transfer from the person to whom such right 
belonged, or by the operation of any law. [p. 76V, col. Lj 

Ganpat v. T'rimvak, 19 Ind. ‘Cas. 759; Y N. L. R. dk 
. abp: 63 and Peary Mohan Mondal v. Ralhika johan 

Hazra, 8 O. W. N. 315 at p- 317, referred to 

A finding based on legally inadmissible evidence is 
not binding on the High Court in second appaal. 
ip. 760, col. 2.}, 

Raoji v, Warlu, 77 Ind. Cas. 911; 18 N. L. R. 182; 
(1923) A. TR. (N.) 107; 3 N. L. J. 313, followed. 

Appeal against a decision of the Dis- 
trict Judge, Bilaspur, dated the 28th Sep- 
tember 1922, in Civil Appeal No. 85 of 1922. 

Mr. G. R. Deo, for the Appellants. 

Messrs, V. D. Sathaye and P. C. Dutt, for 
the Respondents. : 

JUDGMENT.—Ranjitsingh filed this 
suit for ejectment of the defendants Nos. 1 
and 2 from the plaint land on the ground 
that they illegally took possession of it on 
17th June 1921. He based his title to the 
land upon what is stated in the plaint as 
a permanent exchange effected in June 
1918, with defendants Nos. 3 and 4, where- 

i S ia got pea in suit- bearing 
2 area 1— 
Nos. 219/3 area 1—78 | Rs. 4, 


in return for his own land 


129 A 
bearing Nus: 135 > Bs, 4-0-8. 


173 
Both these lands are of occupancy tenure. 
The plaintiff's prayer is for a decree for 
possession of the plaint land against defend- 
ants Nos. | and 2, or in the alternative, 
for the return of the fields Nos. 129, 135 and 
173 as against defendants Nos. 3 and 4, 
yee ee was instituted on 22nd February 
1922. 
. The defendants Nos.1 and 2 pleaded 
that the land in suit formed part of their 
holding and that they had sub-leased the 
- same to defendants Nos. 3 and 4 for a period 
of 3 years for satisfaction of a debt. That 
dəfəa ləıts Nos 3 and 4 cultivated the 
lanis for 3 years a3 their lessees from 
1917-18 and on completion of the 3 years 
periol were bound to return the same to 
defendants Nos. 1 and 2 but that they did 
not do so; that they were, therefore, served 
with a notice to vacate the land. They also 
challenged the right of defendants Nos. 3 
and 4 to exchange their landsin suit with 
the land of the plaintiff. They asserted 
that they were paying rent of the land. 

The defendants Nos. 3 arid 4's case was 
that they got tae land of defendants Nos. 1 
and 2 not by way of sub lease. as alieged 
by them, but by way of exchange partly for 
their own Jaid bearing Nos,-195/3 area 1-19 
and 196/2 area 1-06 and partly.in considera- 
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tion of their relinquishing the debts due 
by the defendants Nos, 1 and 2 to them, 
and that euch set was in possession of the 
lands thus taken in exchange by it ull June 
1919, and that they exchanged the laud of 
defendants Nos. 1 and 2 with plaintiti’s 
land. They submit that they have given 
plaintiff a perfect title and that defend- 
ants Nos. land 2 could not legally prove 
the alleged sub-lease for want of registra- 
tion and that they had no title to dispos- 
sess plaintiff from the plots in suit, The 
plaintiff's reply is rather significant. He 
says that defendants Nos. 3 and 4 knew 
better how they acquired title to the land 
and that it was represented to him that 
they had title, and onthe faith of that 
representation he was induced to part with 
his own land. He added that the exchanges 
were made in order to make the holding 
compact. He claimed in the alternative 
that his own lands may be returned tu him 
in case he cannot get the plaint lands from 
defendants Nos. 1 and 2. 


These pleadings gave rise to certain 
issues, which weredecided by the First Court 
in plaintiff's favour. The First Court gave 
decree against defendants Nos. 1 and 2 
on the strength of plaintiff's previous pos- 
sesion for 2 years without title. It was 
further held that he was entitled to recover 
possession as against the defendants Nos. 1 
and 2 whose title was extinguished by their 
failure to file a suit to recover their lands 
before the expiry of one year from the com- 
mencement of the new Tenancy Act, The. 
defendants Nos. 3 and4 were, therefore, dis- 
charged from the suit.” Against this decree 
defendants Nos. 1 and 2 appealed to the 
Court of the Additional District Judge 
impleading plaintiff and defendants Nos. 3 
and 4 as co respondents, The learned Ad- 
ditional District Judge confirmed thedecrea 
for possession on the following findings :— 

(1) That the transaction between the de» 
‘fendants Nos, land 2and defendants Nos. 3 
and 4 was one of exchange and not a sub- 
lease for 3 years but that the exchange was 
illegal and void for want of a registered 
ins.rument. ; : 

(2) That the plaintiff got the plaint land 
in exchange for his own land from defend- 
ants Nos. 3 and 4 but that that exchange 
also was illegal and void. 


(3) That plaintiff held possession from 
June 1919 to 17th June 1921 and had thus 


-perfected his title by 2 years adverse posses- 
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‘sion as the first two defendants did not 


bring asuit within that time. 
(4) Phat each party was paying the same 


. amount oi rent as before, but that this fact - 


could not influence the decision. ; 

(5) That at any rate plaintiff got fields 
from a person whom he had no reason to 
-believe to be a mere lessee and not a per- 
manent transferee and the plaintif could 
not be deprived of-the suit fields by tbe 
-appellants ata later stage. 

The defendants Nos. Land 2 urge in second 
appeal that this decision. is incorrect, .be- 
cause, there could be. no transfer by ex- 
change of occupancy lands and, therefore, 
plaintiff acquired no title by such exchange, 
that as there is no registered instrument, 
and as.all.oral evidence in proof of such 
transfer is inadmissible the plaintiff could 
not perfect his title by his alleged ad- 
verse possession; it iŝalso urgedthat defend- 
ants Nos. | and 2's title could not be lost by 
their failure to: sue for possession within 2 
years, ) 


The only point for consideration is, whe- 
ther the plaintiff acquired any title as a 
tenant ofthe land in suit either under the 
so-called transfer of exchange or by pre- 
scription, and ifso, how far is his position 
improved by reason of the failure on the 
-part of defendants Nos, 1 and 2 to sue for 
recovering- back possession within 2 years ` 
before the new Tenancy Act came into 
force, or within one year after its commence- 
-ment. Neither party has examined the 
malguzar of the village as@ witness in the 
.case. In fact there is no plea on plaintiff's 
‘behalf that he has been accepted: by 
the landlord as the tenant of the land in 
suit, or that irrespective of the ques- 
tion whether the exchange in his favour 
was valid or not, he was entitled to be re- 
-instated into possession because he was 
accepted as a tenant by the landlord. He 
rests his 1ight of suit solely on the title 
‘by transfer or in the alternative, on the ° 
‘extinction of -defendants’ title by his 
alleged adverse possession for over 2 years. 
Tne question, therefore, is whether he can 
succeed on the strength of any of these 
titles or his suit must fail. 


This Court has consistently held that the f 


possession ofa tenant who takes into his 
holding land which has not been let to him 
‘and holds it under colour of his tenancy, 
cannot besaid to he adverse as against the 
landlord: per Crosthwaite, J, O., in 1886 in 


BANAU V, RANJTTSINGH, 


. [89 i. ©. 1998} 
Jugraj Singh v. Ratan (1) and Bhau Patil v. 
Sadoo Teli (2), where it was further held 
that such a person could not acquire the 
right of occupancy in land so held by him, 
without the landlord’s knowledge. This 
view was affirmed by Neill, J. ©., in 1660 in 
Khemchand v. Ramkisan (3) in which he 
decreed the plaintifi’s claim by accepting as 
sound his contention that defendants who 
had made the encroachment by taking pos- 


sessiun of land could not make themselves © 


tenants of it. Ismay, J. ©., held in 1902 in 
Gadi v. Ramlal (4) that such a person is not 
protected from ejectinent, and overruling 
the defendant-appellant’s contention before 
_him, further held that the land could not 
“be deemed to have formed part of his 


-holding by reason. of his continuous 
adverse possession over 12° years. He 
accepted the . above view prevailing in 


this Court as correct and supported it as 
being in consonance with the view taken by 
the Calcutta High Court in Prohlad Teor v. 
Kedar Nath Bose (5), where it was held, that. 
when a tenant encroaches upon the land of 
his landlord he does not by such encroach- 
ment become a tenant in respect of the-land .. 
ee eae npin against the will ofthe land- 
or 

In Wasudeo Ghar purev. Ganu es (6) 
- Stanyon, A. J. C., held, that an estate of 
agricultural tenancy in the Central Provin- 
ces does not originate by operation of law or 
spontaneously. Itcan only be created in 
the first instance by a contract between the 
landlord of the soil and a person whom he 
is willing to accept as his tenant. It is only 
when a voluntary contract has created a 
tenant that the ©. P. Tenancy Act fastens 


. itself upon the transaction and thereafter 


regulates and controls the: subsequent en- 
joyment, developement. and .devolution of 
the tenant-right. The same Judge affirmed 
the view that an agricultural tenancy is an 
estate created by contract.and Statute in’ 
-Ghanya v. Ukand Rao(7). Batten, A.J. C., 
in Kanhayalal v. Dular Singh (3) after re- ` 
viewing the whole case-law of these Pro- 
vinces held that in the Central Provinces a 
tenancy cannot be acquired by prescription 
as against the landlord. 


(1) 1 0. P. L. R. 37. 
(2) 10. P. L. R. 58. 


JR. 36. 
: 13 Ind. Dec. (x. s.) 202. 
ie s T 190. 


as, 606; aN, L, R. 168, 
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. The principle enunciated in the above 
cases is sufficiently general in its application 
and ought to hold good even ‘where the 
dispute is between a trespasser and a ten- 
ant kept out of possession by him for more 
than two years. In any opinion, the tres- 
passer could not, on the same principle, by 
his mere act of trespass acquire for himself 
the status of.the tenant whom he keptout of 
possession; even though the latter's failure 
to sue him within 2 years may have entailed 
a loas of his remedy. The question, therc- 
fore, is whether a mere loss by the tenant of 
his remedy to sue for possession, entails a 
forfeitureor extinction of the tenant-right 
under the O. P. Tenancy Law, and enables 
the wrong-dver to acquire a new tenant- 
right by prescription as against. the tenant, 
A law of limitation limits the time after 
which a suit or other proceeding cannot be 
maintained ina Court of justice; or from 
` ths defendant's point of view it limits the 
time at the ead of which persons liable to 
suit shali be exempt from answering there- 
in, (Baswell on Limitation and Adverse 
- Prescription, pagel). A law of prescription 
prescribes the period at the expiry of which 


a substantive or primary right is (under - 


certain circumstances) acquired or extingu- 
ished. This definition has reference to the 
person benefiting by prescription and 
refers to his acquisition (of aright) or his 
exemption (from liability). 
“prescription” has been differently defined 
by different Jurists or under. different 
systems of law. Prescription supposes a 
contest of claimants. The contest is be- 
tween the person gaining and the person 
losing by prescription. With reference to the 


latter, prescription is a means of restricting, 


extinguishing or expressly transferring 


rights by a certain lapse of time under . 


conditions defined by law. A right is res- 
tricted by prescription when itis not al- 
lowed to be actively enforced by an action 
‘or other proceeding in a Court of justice. 
The judicial remedy is barred but the (sub! 
stantive) right itself survives and continues 
to be available in other ways. b 

‘' {In so far as restrictive prescription bars 
the remedy without extinguishing the right, 
itis a legistative violation of the general 
principle “where there is a legal right there 
is also a legal remedy” by suit or action of 
law (Ubi jus, ibi remedium). The judicial 
remedy or right of action is not a primary 
but a sanctioning or secondary right. A 
right of re-capturing without resorting to 
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action and.a right of retainer or detention, 
until a lien is satisfied are instances of sanc- 
tioning rights which may be exercised extra- 
judicially. f 

Where the right is not extinguished by a 
particular Limitation Act, and the owner 
regains the property extra-judicially, he is 
remitted to his old title and the party who 
held odversely cannot recover it, except 
under some special provision as that con- 
tained in s.9 of Act of 1877. See Rambhat 
v. The Collector of Poona (9). Mr. U. N.. 
Mittra in his Tagore Law Lectures on the 
Law of Limitation and Prescription de- 
scribes the restrictive prescription or limita- 
tion as an Exonerative or- Exemptive pre- 
scription. We finda very instructive dis- 
cussion on this point in his first Lecture at 
page 4 of the 3rd Edition in the following 
terms | : 

A person’s right is extinguished by pres- 
cription. when he cannot assert it either 
judicially or extra-judicially. It ceases to 
exist so far heis concerned. But as a mode 
of losing right is often a mode of acquiring’ 
them, the right is virtually (though not ex- 
pressly) transferred to the person who claims 
it by prescription. Where prescription 
extinguishes the substantive right itself the 
remedy whether judicial or otherwise, ‘is 
necessarily lost or barred. This is called 
an extinctive prescription and isclassed as 
a negative prescription, which takes away 
the remedy or the right of a definite person 
but-does not directly or positively confer on 
any one a right which he can enforce against 
the world, 

Where prescription not only bars the reme-" 
dy and extinguishes the right of the original 
holder, but directly and avowedly transfers 
his right to the opposing claimant the latter 
acquires a positive title against all the 
world. This trasferring prescription is 
called acquisitive, positive or affirmative, 
prescription as opposed to negative pres- 
cription. Itis positive. or affirmative be- 
cause it not merely negatives the right of 
the late owner but positively affirms or 
declares that the adverse party has acquired 
that right. by his active- or positive en- 
joyment thereof for the time and under con-" 
ditions prescribed by law. Negative pres- 


‘cription prevents the old right-owner from 


asserting his right and secures his adversary 
against any further claims on his part, 
Positive prescription secures to the “pre- 


(9) 1B. 592 atpp. 598, 599;1 Ind, Deo. (N. e) 
393, . : 
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scriber” the enjoyment ofaright by prevent- 
jngall other persons from, disputing it after 
the law defined term. 

It will thusappear that “limitation” is a 
restrictive prescription and as such, does not 
affect the exislence or continuance of pri- 
mary rights whether in rem or in personem. 
It has for its immediate subject judicial re- 
medies.only. Rights in rem as defined by 
Austin and Markby are rights available 

against all persons generally, e. g, the 
right of ownership, a right of way or other 
easements, etc. All rights in rem are pri- 
mary, i. e., they exist independently of the 
rights. Rights in personem are available 
against determinate persons only. They 
may be primary as well as secondary or 
sanctioning rights. Primary rights in per- 
sonem.arise directly out of contracts or quasi- 
contracts. All sanctioning rights are right 
in personem. They exist only for the sake 
ofenforcing the other rights and arise out 
of breaches of contracts and quast-contracts, 
infringements of rights in rem and crimes.. 

A right of re-capturing without resort to 
action,or a right of detention, under certain 
circumstances of things belonging to the 
debtor are sanctioning rights, Extinctive 
prescription may operate upon rightsin rem 

as well.as rights in personem, 

_ There are three species of prescription, 

namely, acquisitive, extinctive and restric- 
tive; the first two are included under thea 
head of substantive law, while the last, which 

affects the form of the remedy only, is a 
part of adjective or formal law.. 

.. Mr. Mitra points out that in British India 
the lapse of a definite period of time (under 
conditions determined by the law) operates 

in 4 ways. Outofthem we are concerned 
here with only two, which I quote. 

` (1) It restrains the holder ofa right from 
enforcing his right by recourse to law; in 
‘other words it bars his remedy by action, or 
other active proceeding in Court. Vides. 4. 
Act XV of 1877. | : 

(2) It not only bars the remedy by action 
of an owner of property, who has been out 
.of possession but extinguishes his right to 
such property. Vide s 28, Act XV of 1877. 

_ The Indian Law of Limitation and pre- 
scription does not in terms extinguish any 

-right other than the right to corporeal pro- 
perty and the. right to easements, Then 
again the Legislature in enacting the extinc- 
tive provision in 8. 28 of the Limitation Act 
imited its operation in several ways. That 
section runs as follows:— 
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. “At the determination of the perioa here- 
by limitėd, to any person for instituting a 
suit for possession of any property, his right 
tosuch property shall he extinguished.” 

Section 28 thus expressly provides that 
when a person's suit- for possession of pro- 
perty is barred by limitation wnder the Act 
his right tosuch property shall be” extingw- 
ished. 

This wording of the section bas‘given 
rise to a lot of distinction being made 
between cases for: which limitation is pre- 
scrihed by. the Limitation Act, and by 
special or local law, and in cases that 
have happened under special or local 
laws, it has been held that though a suit, 
for possession of property may be barred 
by efflux of time undera special or local 
law, the right’ in such a case was not 
extinguished by s. 28 of the Limitation 
Act. ; ` 

If we were to bear this distinction in mind 
and take into consideration also the origin 
of a tenant-right and its personal character 
in Central Provinces we will find that the 
Legislature while enacting the Local Ten- 
ancy Law for these provinces thought fit 
to incorporate in it the law of prescription 
only so far as the restrictive or the ad- 
jective part of it was concerned. So far 
as the substantive part of it, viz., the ex- 
tinctive branch of it, was concerned, the 
Legislature have deliberately abstained 
from extending the provisions ofs. 28 of 
the Limitation Act to the tenancy lands 
in the Central Provinces. .They must have 
done so on purpose. They were fully 
aware thatif they were to apply, s. 28 of 
the Limitation Act to tenancy lands, a 
large body of tenantry will, upon the prin- 
ciple of extinction of right in one giving 
rise to an- acquisition of 
another, spring into existence and force 
itself on fhe landlord, and claim recogni- 
tion of its status as tenants of lands ac- 
equired by prescription. This was bound 
to bring into existence great many an- 
amolies and complications and jeopardize 
‘the rights of tenants and landlords, To 
avoid such a state of things the Legislature - 
thought fit to embody in the local law 
what is known as the restrictive prescrip- 
tion only which restrained the holder of a 
right from enforcing it by recourse to law, 
after the lapse of certain time. In other 
words, the Tenancy Law, by prescribing a 
certain period of limitation for recovery 
of possession of the tenancy land, and 


that right in .. 
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omitting to incorporate the provisions of 
B. 28 of .the Limitation Act or to extend 
them to such suits, has purposely saved 
the tenant right from being also extinguish- 
ed in one and transferred to another as 
the result cf the’ loss of the remely. By 
not exteuding s. 28 of the Limitation Act 
or not eaacting a similar provision for ex- 
tinguishing the tenancy-right on the ground 
of lapse of limitation in the Tenancy Act 
itself, the Legislature must be deemed to 
have left no room for an argument that 
the tenancy-rignt could be transferred to 
the wrong doer in possession, so as to raise 
his status to that of a tenant. The reason 
for thisis not far to seek. The policy of 
the CO, P. Tenancy Act of 1883 was to 
curtail the rights of the tenants, as also 
of the landlord by imposing certain res- 
trictions on both of them. The tenant 
was not given a free and unlimited right 


_ of substituting his own nominee or trans- 


~“ feree of his tenant-right, except with the 


tv 


_tion by another. 


. yirtue of that section. 


consent of the landlord, and the landlord 
was given a qualified right of avoidance 
of transfers made by tenants subject to cer- 
tain conditions. The object aimed at was 
to give the landlord a right of re-entry, by 
annulling transfers if made without his 
consent and thus rendering the existence 
of the tenancy right in the hands of the 
transferee very precarious and uncertain. 


-Iù short landlord's privilege of keeping the 


undesirables out was scrupulously safe- 
guarded and secured to him. 

The right of reversion being thus abso- 
lutely reserved or secured to the landlord, 
its necessary concomitant was that the 
tenant could not be permitted to bring 
about by his inaction or by what is called 
the restrictive prescription that ‘which he 
was expressly prohibited from doing by 
his own individual act of transfer. He 
could not thus transfer his tenant-right 
by lapse of limitation to the wrong doer. 
lt goes without saying that the laudlord, 
can still look to the old tenant for pay- 
ment of rent and for cultivation and ignore 
the transferee. Section 28 of the Limitation 
Act as stated above recognizes the mode 
of loss of rights by one as their acquisi- 
The right of the person 
kept out is virtually transferred to the 
other, who claims it by prescription by 
This underlying 
principle has not received any recognition 
in the C. P. Tenancy Acts of 1883 or of 
1898 at all, because it is fundamentally 
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opposed tothe very principle which.thosa 
Tenancy Acts embodied, namely, -that ori 
the determination of the tenancy whether 
it be by non-performanes of the duties 
of a tenant or by transfer, or for want 
of lawful heirs entitled to succeed under 
the said Acts, the land must revert or 
escheat to the landlord. The tenancy does 
not go to the Crown much less would it 
go toa person between whom and the 
landlord there is neither privity of con- 
tract, nor anything amounting to acquiese- 
ence or any other conduct on the part 
of the latter which would cloth the former 
with such tenant-right. The Courts of law 
in Central Provinces have put their stamp 
on this policy by affirming the landlord’s 
right to eject the transferee even though 
the tenant-right may nothave come to an 
end, Even where the tenant -expressly 
surrenders or transfers the tenant-right in 
favour of the landlord the latter does not 
become his transferee, because in the eye 
of law thereisor can be no transfer of 
ownership by a tenant to his landlord, The 
landlord has the same rights of ownership 
after the surrender as he had before, the 
only difference being that a subordinate 
right of a tenant disappears: Birdichand 
v. Kashiram (10). Section 35 of the old 
Tenancy Act contained a specific provision 
for extinction of tenancy by forfeiture. The 
extinction of the tenancy-right, however, 
brought abont thus enures, for the benefit 
of the landlord, and, it may be safely 
inferred, not for that of the non consented 
transferee. 

This will clearly explain why the 
Legislature did not extend the provisions 
of s. 28 to tenancy holdings inthe Cen- 
tral Provinces. Section 81 of the Tenancy 
Act of 1883 simply prescribed a period of 
limitation for a suit by a tenant other 
than an absolute occupancy tenant to re- 
cover possession of his holding from which 
he has been ejected and provided a starting 
point of limitation, and laid down that in 
other respects, the limitation of every 
such suit shall be governed by the Limita- 
tion Act, 1877. Consequently it was held in 
Agarsingh v. Lakhi (11), Daola v. Chiitoo 
(12) and Balkisun vy. Khuman (13) that a 
minor tenant was entitled to the benefit 
of s. 7 of the Limitation Act. 


(10) 90 P.L. 
(11) 20.P.L. 
{123 90. P. L. 
(13) 9 Ọ, P, L 


` 
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This view prevailed_in the Central- 
Provinces until the. Legislature thought fit 
to apply certain sections of the Limitation 
Act to suits under the Tenancy Law in 
1898. But even then the Legislature did 
‚not extend the provisions. of s. 28of the. 
Limitation Act as the wording of cl. 3 


of new s. 94 clearly indicates. The word 
. “eases” was substituted in place of the 
word respects in the old s. 81 and a 


proviso was added whereby the privileges 
of minority etc., claimable under ss. 7, 8 
and 9 of the Limitation Act XV of 1877 were 

‘expressly taken away in respect of 3 kinds 
of suits—two by the landlords for arrear 
of rent or éjectment and one by a tenant 
against his landlord. In Shankargir v. 
Ramchandra (14), Brockman, J. C., has 
‘pointed out why the Legislature thought 
fit to make this amendment. If the in- 
tention had been to extinguish the right 
of the tenant and to allowa stranger to 
acquire it by prescription as against the 
tenant. and the landlord, the Legislature 
would surely have dorie so when the whole 
Tenancy Law was overhauled in 1898. 

. With reference tos. 95 (n) of the old 
N.-W. P. Rent’ Act (XIE of 1881) it was 
-held in Dalip Rai v. Deoki Rai (15) that the. 

“ failure of the tenant to makean applica- 
tion under s. 95 (n) for recovery of the 
occupancy of the land of which, he was 
wrongfully dispossessed, within six months 
from the date of dispossession as prescrib- 
ed by s.96 (e) had the effect not only of 
barring the tenant's remedy but of: extin- 
guishing also his right tothe occupancy 
land. In this Allahabad case, sometime 
previous to the year 1832 the defendant was 
in possession of the plaintiff zemindar's 
sir lands asatenant-at-will. The zemindar 
without taking any steps under the Rent 
Act for defendant's ejectment wrongfully 
dispossessed him of the occupaney land 
and assumed cultivation of it by a shikmi 

tenant whom he pit in possession, and 
whose name ‘was entered in the Settle- 
ment papers, ‘ The defendant. made no ap- 
plication under s.95 (n) for the recovery 

‘of the occupancy land. In 1895 he forcibly 
entered upon the land and resumed posses- 
sion. In 1898 zemindar brought a suit in 
Civil Court to eject the defendant as tres 
paser. The defendant pleaded that he never 
ceased to be the tehant in respect of the 


(i 11 Ind. Cis. 912; 7 N. L. R. 125 at p. 129. 
15) 21A. 29 A. W, N, (1892) 83; 9 Iad. Dac (w s.) 
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land. The Court of first instance dis- 
missed the suit but the first Appellate 
Court decreed it, holding that the defend- 
ant’s tenancy became extinguished on his 
failure to apply under s. 95 (n) within 6 
months from the date of wrongful dispos- 
session, ahd that when in 1895 he obtained 
possession he did soasa trespasser. This: 
case had come up before the Hight Court 
of Allahabad as a second appealand the 
High Court upheld the decree of the 
first Appellate Court, as the report in 
Dlaip Rai v. Deoki Rai (16) will show. 
The correctness of this view was affirmed 


_in.the Letter's Patent -Appeal which is re- 


ported in Dalip Rai v. Deoki Rai (15). It ` 
was pointed out that s. 95 of the Rent Act 
did not provide any remedy in the Civil 
Court; the tenant’s remedy lay in an applica- 
tion to.a Revenue Court, namely, in an 
application under s. #45 (n) and that it was | 
barred by s. 96 (e) of the said Act. Section 96 . 
(e) which simply prohibited the making of 
an application after six months from the 
date of wrongful dispossession contains no 
provision similar to s. 28 of the -Limitation e 
Act tothe effect that at the termination 
of the prescribed period the tenant’s right 


to the occupancy of the land shall be 


extinguished. It was pointed out that s. 28 
of the Limitation Act, does not of itself 
affect applications under the Rent Act. It 
was also explained that extinction hy lape 
of period perscribed by s. 96 (e) of the Act’ 
was not one of the manners specifically 
mentioned in the Act asa mode of transfer. 
After a review of large number of author- 
ities the point was decided in favour of 
extinction of the right by lapse of the 
limitation period, by following the linglish 
rule that there is no remitter to a right 
for which the party has no remedy at all, 
or (to se the English phraseology), that ifa ` 
party who hasbeen 12 yearsout of possession 
and whose.suit is, therefore, barred, should 


again get into possession he is not remitted 


to his old title. The Judges, who heard 
the Letters Patent Appeal, fully realized 
that the cases on the authority of which 
they were deciding that case did not in- 
volve any questions between landholders 
and tenants, and also that the local or 
special law prescribing the period of limita- 
tion, contained no provision whereby the 
tenant's rights were extinguished in favour 
of a landholder wrongfully dispossessing 


pe 20 A. 471; A. W. N. (1898) 116; 9 Ind. Dee. (x. s.) 
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him, but assumed that they were deciding 
the question whether an original owner's 
right was extinguished in favour of: a 
wrongful occupant holding adversely for 
: the prescribed period, under the géneral Law 
of limitation. They, however, held that 
the cases etablished, first thata provision 
as to the limitation which in terms merely 
bars .thee remedy may have the -further 
effect of extinguishing a right, and second- 
ly, that as regards possession and dispos- 
session of the immoveable property or of an 
interest therein, the latter effect generally 
follows; they, therefore, presumed that on 
the lapse of 6'months period prescribed by 
8.96 (e) of the Rent Act the defendant's 
right to the occupancy land in suit, was ex- 
tinguished, and that the possession which 
he afterwards forcibly obtained was not that 
of a tenant, who could only be. ejected 
‘through the Revenue Court, but of a tres- 
passer who could be 
Civil Court. In order to add strength to 
their own’ view they pointed. out the great 
‘insecurity and the substitution of irregular 
and violent methods of recovering posses- 
sion for the methods which the Legislature 
had provided for dispossessed tenant’s bene- 
fit, which may follow if any other view were 
accepted. It appears it was to give effect 
to this view of the law that the Legislature 
in express terms enacted a new provision 
embodied in s. 168 in the.N.-W. P. Tenancy 
“Ach (Local Act II of £901) which runs as 
follows:—’ 
“168. Subject tothe provisions of this Act, 
‘ the provisions of the Indian Limitation Act, 
1877, with the exception of the ss’ 7, 8, 9, 
19, 20 and 21 thereof; shall apply to all suits 
‘and other proceedings under this Act.” - 


The aforesaid Allahabad case, therefore, 
is no authority for applying s. 28 of the 
Limitation Act, to a case under a local law 
“which prescribes its own period of limita- 
tion for certain suits. It simply recogniz- 
ed the expediency of applying the principle 
-which underlies that section, to such a 
‘ease by way of analogy. This Allahabad case 
was followed in a case publishedin Lilabati 
‘Misrain v. Bishun Chobey (17), where the 
same principle was affirmed, but it does 
mot appear that it wasa case in which the 
„question of the applicability of s. 28 had 
arisen. with reference to a tenant's holding. 
This question had directly arisen ina case 
reported in Nandkumar Dobey v. Ajodhiya 


(17) GG. L. J. 621, 
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Sahu (18) where it was held that ever 
though s. 28 of the Limitation Act did not 
directly apply to cases goverried by Art. 3, 
Sch. Il of the Bengal Tenancy Act,the prin- 
ciple was applicable and that consequently 
the title of the tenant became extinguish-* 
ed owing to the loss of his remedy by suit. 
Ithink that case is distinguishable from 
the present one on the ground that the oc- 
cupancy tenant Bhiku whose interest the 
plaintiff in that case claimed to have pur- 
chased ata public auction held in 1902, 
under the Public Demand Recovery Act of 
1895, forsatisfaction of-loan advanced to him . 
by. Government, was wrongfully dispossess- 
ed by the. landlords as far“ back as 1892 
It was not like the present case of dispos- 
session by a person other than the land- 
lord. It was practically a suit by tenant 
through his representative to recover pos- 
session as against his landlord. The same 
was the case in Ram Lal v. Chunni Lal (19) 
though under slightly different circum- 
stances. : i “ 
I have not come-across any case ex- 
cept Dalip Rai v: eoki Rai (15) where, 
as in the case before me, the old tenant 
regained possession .extra-judicially after 
lapse of the period of limitation preserib- 
ed forasuit to recover possession of the 
tenancy under local law applicable to him. 
It is a singular case of ifs kindand cannot 
serve as a precedent for us to follow. 
Moreover s. 28 of the Limitation Act only 
extinguishes the right if the remedy by a 
suitis barred. It does not say that even 
the defence will be barred. The defendants 
Nos. Land 2 can, therefore, defend their 
own posgession. The above discussion of 
‘the principles of law and case-law will 
clearly show that not only the express pro- 
visions, but even the underlying principle 
of s. 28 of the Limitation Act is unsuited 
to the law of tenancy in the Central Pro- 
vinces. The plaintiff cannot, therefore, 
succeed on the strength of his so-called 
title by prescription by reason of hisalleged 
adverse possession for over 2 years as 
against the defendants Nos. 1 and 2. Iam 
not, therefore, prepared to uphold the deci- 


sion of the lower Courts on this ground. 


The only other title set np is that, based 
on the alleged exchange, which under s. 138 
read with s. 54 of the Transfer of, Property 


(18) 11 Ind. Cas. 465; 1£C.L J. 292; 16 C. W.N.’ 
51. 

(19) 27 A. 3723; 2A. L. J. 6% A. W. N. (1904) 
281, ~ ; ; | 
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Act, requires:a registered instrument: for 
its validity. Admittedly the alleged transfer 
is nut eviuenced, Ly a registered 1nstiunient. 
So that we cannot even distinguish this 
case by appiying the principle underly ing 
‘the ruling reported in Ganeshdas v. 
Shankar (20) and uphold -it as a transfer of 
tenant-right which apart from the prohibi- 
tion of the Tenancy Act is otherwise valid 
bet ween the transieior and transferee. 

Asobserved by Stanyon, A. J C., at page 
27> Ganesh Dus v. Shankar (20) “where a 
transfer is invalid, irrespective of the pro- 
visions ofs, 46 or 70 of the C. P. Tenancy Act, 
1898, the enactment is not called into opera- 
tion: there is nothing upon which it can 
fasten: there i$ no otherwise legal transaction 
for the consideration of the Revenue. Officer. 
He cannot be required to make terms upon 
the basis of a nullity. In such a case the 
intended transferee is not a transferee at 
all, and, if he enters upon possession under 

colour of the transaction his entry is a 
trespass at civil law.” 

Sir Henry Drake-Brockman, J. C., in Gan- 
“pat v. Trimbak (21) quoting with approval, 
‘Banerjee, J., in Peary Mohan Mondal v. 
_ Radhika Mchan Hazra (22) observed that it 
is the general principle of law that a person 
cannot claim to have acquired the right of 
-another unless such acquisition is by a valid 
transfer from the persons to whom such 
right belonged, or, by the operation of any 
law. Here there is neither a valid transier 
nor an acquisition of tenancy by operation 
of the provisions or principle of s. 28 of the 

Limitation Act nor is any contract with 
the landlord pleaded and proved. Thus 
at the date when defendants Nos. land 2 
took back possession of their land from the 
plaintiff the latter was a rank trespasser, 
as against the former but that the tenant- 
right ofthe former could uot be said to have 
been lost or extinguished by reason of their 
mere failure to avail themselves of their 
remedy by suit. The entry into possession 
by defendants Nos. land 2 as against the 
plaintiff was clearly an entry by an owner 
of the tenaut-right and it could not give 
plaintiff aright to oust them by a civil 
suit withuut proof of his superior title to 
possession. ‘Ihe question would have as- 
sumed a different aspect had the plaint- 
iff sued for 1ecovery of possession under 
(20) 13 Ind. Cas. 209; 8 N. L. R. 22, 


(21) 19 Ind. Cas. 759; 9 N. L. R. 54 at p. 63. 
ONRC W N. 315atp 317 
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the Specific Relief Act or applied for re- 

instatement under the Tenancy Law and 

been 1einstated into possessiun either by 

a decree unders. 9 ot that Act or by an 

order under s. ¥2 of the Tenancy Act of - 
1898 or 10U of the new Tenancy Act of 

19z0, and the defendants Nos, l andz had 

come into Court to recover back possession 

by suit. A . 

The plaintiff not having availed himself 
of lis summary remedy by virtue of his 
pieviuus possession, but having chosen to 
bring a title suit, must fail because.he 
cannot succeed on proof of mere previous 
possession as against the rightful owners, 
It is now settled law that possession is 4 
good title against all persons except the 
true owner: Nand Ram v, Narbad (23), 
Sambhasheo v. Mahadeo (24), Ganaji v, 
Dhansingh (25). The Court of first instance 
was, therefore, wrong `n giving plaintiff a 
decree in a suit based on title on prcof of 
mere previous possession as aguinst the - 
defendants Nos. land 2, who were the uue 
owneis of the land, and the lower Ay pel- 
late Court was wrong in upholding that 
decree on the additional giou.d that plaint- 
iff perfected his "title by 2 years of ad- 
veise possession as first two defendants did 
not bring a suit within that time.” 

The judgment appealed against is wrong 
for the additional réason that the ceciee 
for possession is based upon a finding eniv- 
ed at on the strength of evidence wholly 
inadmissible to prove the alleged tiul sfer 
of exchange. Where, as here, the Statute, 
namely, s. 118 read with s. 54 of the lians- 
fer of Property Act requires a registered 
deed for the creation or transfer of a title 
by exchange, I fail to see how mere entries 
in the Patwari’s papers or oral evidence 
could supply the place of the deed and } ass 
the title of the defendants Nos. 1 and 2 on 
to defendants Nos. 3 and4, and how the 
latter in their turn could convey any valid 
title to plaintiff in respect ofthe lauds in 
guit. Ordinarily, no person can give a 
better title to another than he himself pos- 
If the tithe of defendants Nos, 3 
and 4 and that of plaintiff who was incap- 
able of being legally proved by any extra- 
neous evidence, the findings as to plaintitt's 
title bused on legally inadmissible evidence 
cannot be binding on this Court in second 


appeal, Hallifaxs, A. J. ©, in Raoji v, 


(23) 12 ©. P. L. R. 59. 
(24) 27 Ind. Cas 506; 10 N, L. R. 188 at p. 192. 
(25) 27 Ind. Cas. 977; 11 N. L. R. 31 at p. 32 
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Warlu (26) has held that if legally inadmis- 
sible evidence is a material part of the 
basis of a finding of fact that finding will 
be set‘aside in second appeal. In tue case 
before him, hearsay evidence was treated as 
evidence by the lower Appellate Court and 
the finding of fact was, therefore, tonsidered 
as vitiated on that account, 

Here thé transaction relied on by plaint- 
iff is incapable of proof except by means 
‘of the registeredinstrument. It might be 
argued that even if plaintiff had not per- 
fected his title before suit, still he wasa 
transferee, from defendants Nos. 3 and 4, 
of the benefits of the contract they had 
made with defendants Nos. l and 2 for ex- 
change of the immoveable property in 
_ suit, and that as he was put in possession 

as such, he could not be legally ousted from 
possession by defendants Nos, 1 and 2, and 
that he should be held entitled to recover 
back possession asif his suit was one for 
specific performance of the contract for 
exchange. But this argument presupposes 
that there is a valid contract for exchange. 

If the property in suit had been any other 
transferable property, and not the tenancy 
fields of which transfers were prohibited 
by the Tenancy Act, the argument would 
have been plausible. The tenant-1ight not 
being transferable, any agreement for its 
transfer is illegal and unenforceable at law 
aud, therefore. cannot be treated as having 
ripeued into acantract of which specific per- 
formance could be enforced in a legal 
manner, owing to the prohibition contained 
in s. 46 of the C. P. Tenancy Act, 1898: 
-ef. Jeyram v. Ganpati (27), 

For all these reasons I hold that plaintiff 
was not entitled toa decree in respect of 
the lands in suit against defendants Nos, 
land 2, ‘The suit is, therefore, liable to be 
dismissed and L accordingly dismiss it so 
far as the main relief against the defend- 
ants Nos. land 2is concerned. The plaint- 
iff's alternative claim asagainst the defend- 
ants Nos. 3 and 4 remains to be considerede 
It was dismissed by the First Court as the 
main relief was decreed against defendants 
Nos. 1 and 2. The plaintiff did not, therefore, 
think it necessary to appeal against the dis- 
allowance of his alternative claim either 
in appeal to the Additional District Judge 
orto this Court. It was so, presumably, 
because he did not want back his land so 


(26) 77 Ind. Cas. 911; 18 N. L. R, 182; (1923) A. T. R. 
(N 107; 3N. L. J. 313. 
(27) 17 0. P, L. R. 19 at p. 23. 
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long as he could regain the land in -suit: 
Inasmuch asI have held that he is not 
entitled toa decree for defendants Nos 1 
and 2’sland and as it Las been found as 
a fact by lower Appellate Court that defend- 
ants Nos.: 1 and 2 are in possessicn of 
defendants Nos. 3 and 4’s fields bearing 
No. 195/3 area 1-19 and 196/2 ‘area 1-06, and 
as they cannot in good conscience keep their 
own land as also the land of defendants 
Nos. 3 and 4, and as the defendants Nos. 3 
and 4 should not be made to lose the 
plaintiff's land in their possession without 


. getting back their own land from defend- 


ants Nos. land 2,1 think justice, equity 
and good conscience demands that I should 
in exercise of my powers under O. XLI, 
r. 33, C. P. C., pass such a decree in the 
case as would restore the parties to status 
quo ante so far as their respective lands are 
concerned, IJ, therefore, set aside the decrees 


‘of the lower Courts and pass a decree 


directing the defendants Nos. 3and 4 to 
deliver back possession of fields Nos. 129, 
135 and 173 area 4-08 to plaintiff and that 
upon such delivery being made by them 
they shall be put back into posses- 
sion of their own field No, 195/3 area 1-19 
and 196/2 area 1-06 by defendants Nos, 1 
and 2, The only order about costs which 
I think would be equitable under the 
circumstances is for each party to bear 
his own costs throughout. 

G. R. D. 

K, 8. D. 


Decree set aside. 


CALCUTTA HIGH COURT. 
APPEAL FRUM ORvER No. 6 or 1925. 
February 23, 1925. 
Present:—Mr Justice Suhrawardy and 
Mr. Justice Duval. 
Sreemutty NOYAN TARA DASI AND 
OTHERS—CLAIMANTS— APPELLANTS 
Versus 
SAMBHU NATH MIDHYA—Receiver 
AND BEPIN BEHARI BERA— CREDITOR 
No, 1 anp KUNJA BEHARI DAS— 
INSOLVENT— RESPONDENTS. 
Provincial Insolvency Act (V of 1920), s. je 
Insolvent's property, sale of—Objection by claimant 


—Court, duty of—Refusal to adjudicate title-~ 
Appeal. 

An order passed by a Court under s. 4, Provincial 
Insolvency Act, which does not indicate that the Court 
applied its mind to determine the question whether 
the claimant had any title to the property claimed, or 
whether the debtor had a saleable interest in the pro- 
perty, is not in eccordance with law and must be set 
aside. [p. 762, col. 2.] i 
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Jitendra Nath Bhattacharjee v, Fateh Singh Nahar, 
72 Ind, Cas. 320; 26 C. W. N. 921; (1924) A. I R. {0.) 
“533, distinguished. ih 

The degision of a Court under s.4, Provincial 
Insolvency Act, in the Original Jurisdiction or in 
appeal, or, presumably, its refusal to pass a decision is 
also, appealable. [ibid.] A 

Appeal against an order of the District 
Judge, Midnapore, dated the 8th of Decem- 
ber 1924. i , : 

Mr. S. C. Maity and Babu Apurba Charan 
“Mukherjee, for the Appellants. 

Babu Santosh Kumar Pal, for the Re- 
‘spondents. < 


ð UDGMENT.—This appeal arises out 


of an insolvency proceeding before the’ 


District Judge of Midnapore. Thè appel- 
lants are some of the claimants who com- 


- plain. that the learned District Judge has. 


neither enquired into their claims nor pass- 
ed proper orders under thé law: It is not 
necessary to go into the claims set up by 
them as prima facie they are based on some 
| documents produced by them, The Receiver 
appointed in the case submitted a report 


‘in which he stated that as the insolvent was ` 


in possession of the properties he thought 
that they belonged to him. The learned 
District Judge did not ‘take any evidence 
on the- question of title raised by the 
claimants though -an affidavit was filed 
in support of the claim. After hearing 
the Pleaders of the parties he passed the 
following order:—‘“Creditor No. 1 urges 
that as the investigation of the various 
claims made by persons who are nearly 
related “to the insolvent will mean the 
trial of so many title suits, it would be 


- . preferable not to disturb my predecessors 


-order and to allow properties to -be sold 
subject to any claims that the objectors 
may have.” The order referred to above 
was passed before these claimants came on 
the scene. The appellants objection to this 
order is that: under s. 4 of the Provincial 
Insolvency Act V of 1920 the learned 
Judge should have decided the question 
of title raised by the claimants; and if he 
did not deem it expedient or necessary to 
decide any such question, he should under 
s 3 of the Act have held that he had 
reason to believe that the debtor had sale- 

‘ able interest in the property, As the learn- 

ed Judge has not done so, his order is bad 

. in law. Lk 
_ A preliminary objection has been taken 

-to the competency of the appeal on behalf 
of the respondent on the ground that the 


order passed by -the Court below is not. ( 
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(of Jatindra Nath Bhattacharjee v. 


- (891. O. 1925] 


‘The appellants argue that 
their appeal is competent under s. 75, 
el. (2) of the Insolvency Act. That section 
makes any. decis‘on or order ofa District 
Court as specified in Sch. I appealable ‘to - 
the High Court. In Sch. I one of the 
orders appealable is an order passed under 
s, 4 of the Insolvency Act relating to deci- 
sions of questions of title, prierity, etc. 
It is argued that as the order of the 
learned District Judge does not decide“ 
any question of title it is, therefore, not 
appealable under s. 75, cl. (2).' Theorder 
passed by the learned Judge apparently 
‘was one under s..4 and the decision by a 
Court in the original proceedings or in 
appeal or, presumably, its refusal to pass 
a decision is also appealable. We accord- 
ingly hold that the appeal is competent. 
With regard to the non-observance of 
the procedure laid down in s. 4 of the 
Provincial Insolvency Act, the learned Vakil 
for the respondent argues that there being 
enough materials before the learned Judge 
to show the prima facie title of the in- 
solvent, his order was correct. We do not 
think that the learned Judge's order can 
be upheld. Unders. 4(1) he has the power 
to decide all questions of title. arising in 
any case of insolvency coming within the - 
cognizance of the Court. But under cl. (3) 
if he does not deem it expedient or neces- 
sary to decide any question of title but 
has reason to believe that the debtor has” 
a saleable interest in any property, he may ` 
without further enquiry sell such property 
in such manner and subject to such con- 
ditions as he may think fit. If the learn- 
ed District Judge had stated that on an 
examination of the record and the materials 
before’ him he had reason to believe that 
the insolvent lad a saleable interest in the 
properties claimed there would not have 
been anything to say against his. order, 
But the order as it stands does not indi- 
‘cate that the learned Judge ever applied 
‘his mind to determine the question whe- 
“ther the claimants had any title to the 
properties or whether the debtor had a 
saleable interest in the properties. Reference 
in this connection may be made to the case 
Fateh 
Singh Nahar (1). In that case the Court below 
had adopted the proper procedure; namely, 
had refused to inquire into the question 
“of title but on the materials before it, it had 


(1) 72 Ind, Cas, $20; 26 C. W, N. 921; (1924) A.L R, . 
C.Y 533. i 4 
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reason to he elieve that the’ debtor had a 
saleable interest. The learned Judgesheld 
that the decision could not be challenged 
in appeal as if was in conformity with 
the provisions of s. 4 of the Provincial 
Insolvency Act. It may be remarked in 
passing that this decision was also passed 


in appeal from. the order of the lower Court. - 


Weare accordingly of opinion, that theorder 

of the District Judge is.not in accor dance 
with law and mist be set aside. 

’ The result is that this appeal is allowed, 

the order passed by the learned District 


Judge on the 8th December 1924 set aside: 


and the case sent back to that Court for 
rehearing of the matter and passing pro- 
per orders according tolaw. The respond- 


-ent should pay the appellant his costs of the ` 


appeal. The hearing fee is assessed at two 
gold mohurs. 
Let the record be sent down as early as 
possible. 
NH. 7 Appeal ‘allowed: 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT.. 
Ssconp Crvin APPEAL No. 86-B or 1922. 
January 28, 1924, 
Present: —Mr. Kinkhede, A. J.O. 
D ATTATRAYA—Darnndant No, 2. 
— APPELLANT 
VETSUS 
AMRIT AND OTAERS—PLAINTIFF . AND 
DEFENDANTS—-RESPONDENT. 

Appzal—Appellate Court, judgment of, contents of— 
Berar Land Revenue Code, s. 96 (1)—Record of Rights, 
entries in—Presumption of correctness. 

In a reversing judgment it is the duty of an 
Appellate Court to come into close quarters “with: the 
judgment of the lower Court, to meet the reasoning 
therein, to show that the grounds stated by the Trial 
Court are not supported by evidence or that they are 
insufficient in themselves or that they are overbalanc- 


ed by other considerations arising out of the proved . 


or admitted circumstances of-the case. A mere gencral 
and swesping statement of opinion is not suflicicat. 
{p. 764, col. 24), 

Under s. 96 (1) of the Berar Land Rev enue Code a 
Court -is bound to niake an initial presumption of 
peas of entries in the Record of Rights. [p. 765, 
col 
_ App2al against a decree of the Addition- 

al District Judge, Akola, in Civil Appe eal 
No, 588 of 1921, ‘dated the I8th. January {922 

“Messrs G.G. Hatvalne and W. R. Pur anik, 
for the Appellant. 

Mr. J. U. Ghosh, for the Respondents. ` 
JUDGMENT.—The facts of this cage 
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are set forth in the niok of the lower 
Appellate Court and need not be reproduc- 


_ed here in detail, as the case must go back 


for afresh decision. The First Court dis- 
missed the suit, while the lower Appellate 
Court relying mainly on the additional 
evidence which it admitted, reversed that 
decision. TheJ udge of the Appellate Court 
thought that” the ‘additional’ evidence 


marked Ex. A-1 had great evidentiary value. 
.and remarked that it had great influence 
-upon his decision. Objection is taken be- 


fore me by the appellants to the admis- 
sibility of Ex. A-l.and also to its genuine- 
ness .on several grounds. I may men- 
tion a few of them. lt is argued that 
there is internal evidence in Ex. A-1 which 
will show thatit is not a genuine docu- 
ment that the signature purporting to ke 


‘written over the designation “Tahsildar” 


is said to be not the real signature of 
any public officer; that it does not show 


the month of its issue; that it does not -’ 


give the numbers and other, description 
of the fields referred to therein, that- it 
does not contain the date of the alleged 
report on the strength ofwhich it is said 
to have been issued that ifthe same were 
read inthe light ofthe deposition of the 
patwart D. W. No. 3, it will be at once clear 
that if could not have been issued at all, 
that having failed to look at the document 


in the light of these and other circum-° 


stances which cast great suspicion upon its 
genuineness, the 
has erred in treating it as. a. public 
document requiring no proof. It is also 
suggested that the mere circumstance that 
it bears a scal of the Courtought not to 
make it pass for a public document. I 
am referred to Ex. P-7 and the evidence of 
P. W. No 10 as furnishing a specimen of 
hov dosuments are brought into existence 
by irresponsible persons like P. W. No. 10. 

The learned Additional District Judge had 
heard the appeal on 10th January 1922 
and the judgment was reserved for 12th 
January 1922. It was-adjourned from time 
to time for some reason or the other to 


14th January 1922, 16th January 1922, 17th 


January 1922, and ultimately it was deliver- 

ed on-18th January, 1922. In a note append- 

ed to the order sheet dated 18th January 
1922 the following appears as the reason 

for admitting Ex. "Ast 

. “I may note that the notice Ex, A-1 was 

admitted by me on 10th January, 1922, Re- 


spondents Pleader not objecting as it was a 


i 


lower Appellate Court ` 


164 


public document and wrongly rejected by 
the lower Court on the ground that it was 
not proved. Hasid wahi sought to be pro- 
duced (here) was rejected as it was not 
proved in the lower Court.” “R. D. Pande, 
å. D.J.” 

This note clearly shows that the lower 
Appellate Court admitted this document on 
a pure assumption that it was a public 
document .Icannot understand what made 
the Appellate Court think that it was a 
public document. If the findings of the 
lower Appellate Court had been based 
entirely on the evidence which was con- 
sidered by the Oourt of first instance the 
matter would have been different but 
where, as here, it is clear that the evidence 
admitted at the stage of appeal has 
greatly influenced the view taken by the 


Appellate Court, it is difficult to say how: 


far the decision would have been the same 
if that additional evidence had been 
excluded from consideration by that Court. 
The difficulty would be greater ‘still aud 
necessarily the whole judgment would be 
vitiated on the ground that the findings of 
fact are based upon inadmissible evidence. 
Tf on scrutiny Ex. A-Ll turns out to be not a 
public document and be held to_be, there- 
‘fore, inadmissible in evidence, I have not 
before me sufficient material to overrule 
the several objections pointed out to its 
being considered a genuine document, or 
against its being treated asa public docu- 
ment. This state of thingsis mainly due to 
the summary manner in which the lower 
Appellate Court admitted the document at 
the stage of appeal, even after the same had 
been rejected’ by the Trial Court for want 
of proof. There is a further reason, for 
this. The omission on the part of the Trial 
Court to insist upon each parly admitting 
or denying specifically the documents filed 
by the other, issaid as rightly pointed out 
one of the reasons for this failure on 
plaintiffs failure to adduce evidence to 
prove the genuine character of Ex. 
marked A-1, at the ‘stage of the trial. It 
is, therefore, urged on behalf of the plaint- 
iff that the objections raised to the admis- 
sibility of Ex. A-1 and as to its genuineness 
should be summarily overruled and the 
document treated as a public document, 
but if I felt inclined to consider them 
I should not , prejudice the interest of 
the plaintiff by rejecting the document 
at this stage or excluding it from my con- 
‘sideration without giving plaintiff an op- 
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portunity to prove the same. I think in the 
interest of justice, and for the purpose of 
preventing any prejudice being caused to 
either party I should give pariies an oppor- 
tunity to prove or disprove the genuineness 
of the document marked Ilir. A-Ll This 
necessitates a remand for taking additional 
evidence to proof or disproof of the genuine- 
ness and character of the said document, 
In the present state of the record it is diffi- 
cult for me to hold either way. 

Another objection to which the judgment 
under appeal is open is that it being a 
reversing judgment ought to have been 
written in a manner which showed that the 
lower Appellate Court’s findings have come 
into close quarters with every important 
piece of argument, or every fact relied on. 
by the First Court in support of its view. 
The judgment of the First Court could-not 
be brusheď aside by a sweeping remark as 
has been donein this case. In Raja Seth 
Gokuldas v. Jankee (i) it has been pointed 
out that a mere general and sweeping state- 
meat of opinion is not a sufficient disposal 
of the questions with which it is concern- 
ed. The duty of the lower Appellate Court 
is to deal with the matter by examining the 
grounds: stated by the First Court, and if it 
differs in its conclusion showing that those 
grounds were not supported by evidence or 
that they were insufficient in themselves, or 


.that they were overbalanced by other con- 


siderations arising out of the proved or 
admitted circumstances of the case. Their 
Lordships of the Judicial Committee of the 
Privy Council in Rani Hemanta Kumari 
Debi v. Maharaja Jagadindranath Roy (2) 
have pointed out the duty of the Appellate 
Court in reversing the judgment of the 
lower Court in these words:— 

“Itis better that the lower Appellate Court 
whenever it reverses the judgment of the 
lower Court comes into close quarters with 
the judgment of the lower Court and meets 
the reasoning therein.’ Their following 
observations are very important. “Now, on, 
this question of fact very voluminous: 
evidencê was placed before the Judge of, 
first instance and after very careful con- 
sideration as shown in his jndgment he de- 
cided in favour of theappellant His judg- 
ment was reversed in appeal; but while the 
judgment of the High Court of Judicature 
at Fort William is careful and able, it does 

(1) 90. PLL. R. 142 at p 145. 
(2) 18 M. L. J. 272; 100. W. N. 630; 3 A, L, J. 363; 8 
Bom. L. R. 400; 1 M. L. T, 135 (P. C). 
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not come to close quarters with the judg- 
ment which reviews and indeed never dis- 
cusses or even alludes to the reasoning of 
the Subordinate Judge. This characteristic 
of the judgment of the High Court serious- 
ly invalidates its authority.” 

The Additional District Judge has brush- 

ed aside the evidence offered by the de- 
fendants to prove jointness by the sweep- 
ing remark that it is quite vague and he 
was not disposed to accept it. This does 
not appear to me to bea satisfactory way 
of dealing with the case. The defendants’ 
Witnesses were all examined by the Judge 
who gave the judgment, and no one could 
be in abetter position to make any fairly 
accurate estimate about their credibility 
than the Judge who tried the suit and 
heard them, ` 

By the way I may also mention that 
under s. 96, cl (1) of the Berar Land 
Revenue Code, the Court was bound to 
make an initial presumption -of correctness 
about the entries in the Record of Rights, 
of which Exs, D-1 and D-2 were certified 
copies, and acting upon such presumption 
the lower Appellate Court ought to have 
considered whether the presumption had 
been rebutted by the evidence adduced 
by the plaintiff. The failure to look at 
the other documentary evidence from this 
right point of view, ‘has resulted in the 
procedure of the lower Appellate Court 
being open to criticism. On the whole J, 
. therefore, find that the judgment. under 
appeal cannot be sustained and that the 
case must be sent back for fresh decision, 
after fully considering only the legally 
admissible evidence and that too from the 
right point view of burden of proof. 

The appeal-is, therefore, allowed and 
‘the lower Appellate Court is directed to 
decide the case afresh in accordance with 
law. It will be open to that Court to 
send the case down to the First Court for 
recording the necessary evidence and to 
call for findings from that Court, before 
it finally decides the appeal. Thecosts of 
this appeal will be costs in the *suit. As 
both parties are to blame for this result I 
do not want to saddle one party or the 
other with the costs of this Court They 
must abide the result of the appeal in the 
lower Appellate Court, which is directed to 
provide for them according to the result 
of the case, 

G. k. D. 

BK 


Appeal allowed; 
Case sent back, 
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CALCUTTA HIGH GOURT. - 
ÅPPEAL FROM ORDER No. 415 or 1924. 
February 25, 1925. 

Present :— Justice Sir Ewart Greaves, 
Kr,, and Mr. Justice Mukerji. 
MATIUR RASUL—J upament Desror 

No. 2—APPELLANT 
7 versus 
ABDUL SATD—DrogrE-HOLDER, AUCTION- 
PURCHASER AND OTHERS— RESPONDENTS. 

Execution of decree Decree, validity of—Objection 
in execution—Minor judgment-debtor—Non-representa- 
tion by guardian—Irregularity—Civil Procedure Codé 
(Act V of 1908), s. 47, Ò. XXI, r. 90. 

An objection that a decree was passed against the 
heirs of a deceased defendant after abatement of suit 
ET be taken in execution proceedings. [p. 766, 
col. 2. ‘ 

Non-representation of a minor judgment-debtor by 
a guardian in execution proceedings amounts only to 
an irregularity and is not in itself a sufficient ground 
for avoiding an execution sale. [p. 768, col. 1.] 

Malkarjun v. Narhari, 25 B. 337; 271. A. 216; 50, 
W N.10; 2 Bom. L. R. 927; 10 M. L. J. 368; 7 Sar. P, 
O. J. 739 (P ©.) and Fani Bhusan Bhuian v. Surendra 
Nath Das, 64 Ind. Cas. 25: 35 O. L. J. 9, relied on. 

Appeal against an order of. the Subor- 
dinate Judge, Second Court, Mymensingh, 
dated the 23rd of September 1924. 


M. Md. Nurul Huq Chowdhury, for the 


- Appellant. 


Mr. Fazlul Huq and Babu Radhicaranjan 
Guho, îor the Respondents. ; 


JUDGMENT. 

Mukerji, J.—This appeal arises’ out 
of an order passed by the Subordinate ` 
Judge of Mymensingh refusing to set aside 
a sale held in execution of a mortgage 
decree The appellant was one of the judg- 
ment-debtors against whom the said decree 
was passed. A preliminary decree was 
passed on the 27th-December 1922 and 
the final decree on the 23rd January 1923. 
The-sale took place on the 15th March 
1924, the decree-holder being the auctione 
purchaser at the sale. The application on 
which the order which forms the subject- 
matter of this appeal was passed was-made 
by the appellant on the 15th April 1924, 
The application purported to. be one under 
s. 47 of the ©. P. CO. and also under O. 
XXI, r. 90 of the same Code. The objec- 
tions that were put forward on behalf of 
the appellant in the said application in 
order to bring it under s. 47 were mainly 
to the effect that the properties were not 
liable for the decree inasmuch as they be- 
longed tothe mother of the appellant and 
the decree had been passed not for the 
debts of the-moather but for those of hey 
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husband ; and that the father had no legal 
necessity to mortgage the properties and 
consequently the properties of the applicant 
were not liable for the mortgage. The same, 
objection is also to be found in another 
application which was filed on behalf of 
the appellant previously on the 7th January 
1924 and which was dismissed for ‘non- 
prosecution on the 8th February 1924. It 
appears also that this objection was raised 
in the suit itself and the decree was passed 
on deciding the same against the applicant. 
This objection is really one which can 
hardly be considered as falling under s. 47, 
C. P. C. and the order that has been passed 
by the Subordinate Judge against which 
the present appeal has been preferred 
really “comes under O, XXI, r. 90 of the 
C.P.C. That being so, the mere fact 
that in the application s. 47 was mentioned 
would not enable the appellant to save 
limitation if, as a matter of fact, the appli- 
cation was not filed within 30 days of the 
sale. The respondent put forward a con- 
tention before us to the effect that the 
application was filed beyond 30 days from - 
the date. of the sale and that no reasons 
have been given by the appellant such as. 
“would enable him to get an order extend- 
ing the period of limitation proviaed for 
an application under that rule. -The learn- 
ed Subordinate Judge in his judgment 
states that the application-for setting aside 
the sale was made on the last date of 
limitation. But looking at the dates on 
which the sale took place and the applica- 
tion was filed it will appéar that it was 
filed aday too late. It should have been 


filed on the-14th April 1924 on which date, © 


it appears, the Court was not closed and, 
therefore, asa matter of fact it was. filed 

a day too late, and the application, there- 

fore, should have been dismissed as not 

having been filed within’ time. As, how- 
| ever, it was not so dismissed but was dealt 
“with on the merits, and as the learned 

Vakil appearing on behalf of the appellant 
- has argued. the appeal before us on the 
merits, I propose to deal with the case on 
its merits as well, 

The objections put forward on behalf of 
the appellant are mainly three. The first 
is that before the preliminary decree was 
passed on the 27th December 1922 one of 
the. judgment-debtors, namely, Masturi 
Khatoon, had died and that no substitution 
. had been made of her heirsin her place 
before the said decree was passed and that 


‘competent 


abbii sar, (89 1. 0. 1985] 
it was only when the final decree was about 
to be passed on the 27th January 1923, 
that isto say, about sixteen months after 
the date of her death that her heirs were 
brought on the record. It is contended 
that the decree that was passed was ex 
parte, having regard to the fact that the 
judgment-debtor’s heirs -were not brought 
on the record within the time allowed by 
law. In our opinion, this is not an objec- 
tion which can be taken either onan ap- ° 
plication under s. 47 of the C. P. ©. or in 
an application made under O XXI, r. 90 of 
that Code. The Executing Court is not 
to go behind the decree and 
enquire into the question, thereby, in effect, 
challenging the validity of the decree it- 
self. The final decree that was passed was 
the decree that was the subject-matter of 
the execution proceedings and it was 
passed against the heirs of the deceased 
Masturi Khatoon. If it had been wrongly 
passed against those heirs that may be a 
ground for setting aside the decree.’ But 
it is certainly not open to the Executing 
Court to go into that question and to say 
as to whether the decree was validly passed 
against those heirs. That objection is not, 
therefore, at all tenable. _ 
The secorid ground put forward on be- 
half of the appellant is that there was irre- 
gularity in publishing and conducting the 
sale and that in consequence of such irre- 
gularity the properties were sold at an in- 
adequate price. The decretal amount was 
Rs. 20,258 and the properties were sold for 
Rs. 15,485. The learned Subordinate Judge 
has found upon the evidence that the pro- 
perties consisted of some talugs and some 
khamar lands and that the value of the 
talugs would be Rs. 12,500 and that the 
khamar lands would be valued at Rs. 3,800, 
In his opinion, the total value of the pro- 
perties at the highest figure. cannot ex- 
ceed Rs, 16,300. The appellant in these 
proceedings examined himself and two 
other witnesses in order ta prove that 
the real value of the properties was 
much Ere than what was obtained at.the 
sale. The appellant himself was notina 
position to give any clear evidence as to 
‘the value of these properties. He stated 
that the net income of the properties was 
Rs. 600 from which the Sudder rent had 
got to be deducted and that such properties 
sell at 40 times the annual income. As to 
the khamar lands he stated that they were 
about 32 kanis in area of which about 194 
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‘kanis were culturable lands. In cross-exa- 
mination, however, he stated he. was not 
able to state the valueof any of.the talugs 
or their income nor was he in a position 
to say what the profits of any particular 
talug were, but that his Sarkar knew all 
about it. This Sarkar was not examined 
as a Witness in the case. Witness No. 2 
for the appellant states that there are 22 
kanis of khamar land and that each kani 
sells for Rs. 700 or Rs. 800 and that the 
talugs sell at 30 or 35 times their annual 
profits, He, however, is a man who is a 
.servant of the appellant. The only other 
witness examined in the case on behalf of 
the appellant is witness No. 3 who states 
that he does not knowif any sale proclama- 
‘tion had been served or if there had been 
any beating of the drums. He states that 
each kani of:land sells for Rs. 600 to Rs. 700 
and that the talugs sell at 30 times their. 
annual income. He states that he himself 
purchased a talug at 32 times its annual 
income. . As the learned Subordinate Judge 
has pointed out, it is well-known that 
small properties are sold at much higher 
values proportionately than large ones. On 
behalf of the decree-holders several wit- 
nesses were examined and they prove that 
as a matter of fact talugs are sold at 25 
times their annual income and even upon 
the deposition of the appellant the total 
income of his properties would not exceed 
Rs. 500 and, therefore, the value of the 
talugs would be, about Rs. 12,500. As to 
the khamar land, upon the evidence ad- 
duced on behalf of the decree-holder it 
would appear that on an average the price 
is about Rs. 200 per kani. On behalf of 
the appellant copies of some Cadastral 
Survey khatians were filed, and it was only 
at the very last stage of the case that an 
application was made on his behalf for 
time to have them certified. This appli- 
cation was rejected and in our opinion 
rightly rejected. Moreover what were filed 
were mere fragments and afford no reat 
assistance to this appellant. ye 

The position there is that the appellant 
has failed to prove the value of the pro- 
perties, while upon the evidence on the 
record it cannot be said that. the price 
fetched at the sale was inadequate. 

‘Then as to the service of notices, beyond 
“the negative evidence given by witness 
No. 3 examined on behalf of the appellant 
to the effect that there was no publication 
of notices there was no other evidence on 
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his side. On the other hand, the decree- 
holder has examined two peons,a Tahsil- 
dar, a,. drummer who took part in the 
service of the notices and three other per- 
sons who were present at the time when the 
proclamation and notice were served and 
upon their evidence ithas been satisfac- 
torily established that, as a matter of fact, 
the notice and the sale-proclamation were 
duly and properly served. It is, therefore, 
not established that there was any irregu- 
larity in publishing or conducting the 
sale; far less that there was any inade- 


` quacy in the price that was fetched at the 


sale, consequent upon any irregularity. 
The next ground taken on behalf of the 


-appellant is to the effect that the notices 


of execution in connection with the issuing 
of sale-proclamation were served not upon 
the minors’ guardian but were served upon 
the minor jndgment-debtors. It is contend- 
ed that Babu Debendra Prosad Roy who 
was appointed guardian ad litem of the 
minors in the suit was not appointed as 
such guardian in the execution proceedings 
and that inasmuch as there was no such 
appointment the service of notices on him 
cannot be said to have heen proper service 
in the eye of law. It is true that there 
was no fresh order appointing a guardian 
for the minor judgment-debtors in the exe- 
culion proceedings and it is also true that 
the guardian does not appear to have 
entered appearance in the course of such 
proceedings. It also appears that after 
the sale he made an application before the 
Court stating that he was informed that 
the sale which had taken place was vitiated 
by irregularities and was fit to be set aside 
and he asked for permission for making 
an application to set aside the sale and 
that no order was passed upon his applica- 
tion beyond the order that it should be 
filed. This, however, only amounts to an 
irregularity. As has been laid down by 
the Judicial Committee in the’ case of 
Malkarjun v. Narhari (1) where a sale took 
place after the notice had been wrongly 
served upon a person who was not a legal 
representative of the judgment-debtor’s 
estate’ and where the Executing Court had 
erroneously decided that he was to be 
treated as such representative the sale wag 
not a nullity and should not be treated 
as invalid notwithstanding the irregularity 
even though a material one, for the juris- 

(1) 25 B. 337; 271. A. 216; 50. W. N. 10; 2 Bom. L, 
R, 927; 10 M. L, J, 368; 7 Sar, P. O, J, 739 (P, C.) 
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diction of the Court to execute the decree 
had been complete throughout. This irre- 
gularity cannot be taken to have vitiated 
the sale. Asan authority for such a pro- 
position reference may also be made to the 
case of Fani Bhusan Bhuian v. Surendra 
Nath Das (2) where it has been held that 
jDon-representation of an infant by a guar- 
dian in execution proceedings is not itself 
a sufficient ground for avoiding an execu- 
tion sale and that such matter stands on a 
‘different footing from a cause where the 
provisions of O. XXXII of the Code have 
not been observed in a suit by or against 
minors, i 

For these reasons we think that -the 
appeal fails and must be dismissed with 


costs. ; A 

We assess the hearing-fee at three gold 
mohurs. 

Greaves, J.—I agree. o. 
Appeal dismissed. 


N. H. 7 
(2) 64 Ind. Cas. 25; 35 O. L. J. 9. 


—- 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

< Qgconp CIVIL APPEAL.NO. 195-B or 1922. 

i February 4, 1924. 

Present:—Mr. Kinkhede, A. J. ©. 
SHIW AJI— PLAINTIFF —APPELLANT 

. . versus 

~ RATIRAM—DerenDant— RESPONDENT. 
*Dre-emption—Price, payment of, proof of—Market 
value, price paid in excess of—Burden of proof. 

In a suit to enforce a right of pre-emption in 
which the plaintiff impugas the correctness of the 
price stated in the instrument of sale, although the 
urden of proof ison him to show that the property 
has in fact been sold below the stated price, yet very 
slight evidence is ordinarily sufficient to - establish 
his case, and when such case 1s established it rests 
upon the defendant to prove by cogent evidence 
that the stated price is the correct one. [p. 769, col 2.] 

Tn the absence of evidence to prove that the price 
fixed was not actually meant to be paid or that it 
was fised with intention of making the pre-emptivee 
price higher so as to defeat or fetter pre-emption or 
That the amount was actually paid under. an 
arrangement that a portion should be handed back 
or that the vendor should receive credit for the 
sam2 in some other way, the mere fact that the 
price paid is in excess of the market price makes no 
difference. [p. 770, col, 1.] f Ee 

A vendor is entitled to get the best price for his 
proparty and the fact that he is cognizant of the 
sinister motives of the vendee and in fact abets or 
‘whetts them makes no difference provided that 
he dos not commit any fraud on any party concerned. 


[ibid | 
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In a suit for pre-emption the burden primarily 
rests on the plaintiff to support his allegation by 
some prima facie evidence that the price entered in 
the sale-deed is fictitious or inflated, and even if 
the defendant's admission that the consideration was 
paid privately and not before the Sub-Registrar, 
be treated as evidence in favour of the pre-emptor 
so as to shift the burden tothe defendant to adduce 
cogent evidence in support of the payment of the 
price recited in the deed, the defendant can dis- 
charge the burden so shifted by proof of facts and 
circumstances showing that the price stated was 
actually paid. [p. 770, col. 2.] 


Appeal against a decree of the Special 
Additional District Judge, Akola, in Civil 
Appeal No. 197 of 1921, dated the lsth No- 
vember 1921. . 

Mr. G. G. Hatvalne, for the Appellant. 

Mr. A. V. Khare, for the Respondent. 


JUDGMENT .—This is a second appeal 
by a plaintiff who sued for enforcing his 
right of pre-emption in respect of a half 
share in field Survey No. 201 area 18 acres 
1 guntha, situate at Mouza CGhusar in 
Taluq Akola. The defendant-respondent 
is the purchaser under a sale-deed dated 
lith December 1919 (Ex. P-2), the vendors 
being .Kasabai and Baijabai widows of 
one Kisan Marathe. The consideration 
recited in the sale-deed is Rs. 5,000, received 
in cash before the execution of the sale- 
deed and the receiptof the:same has been 
admitted before the Sub-Registrar. The 
plaintiff has valued the suit at Rs, 1,800 
and has challenged the price mentioned 
in the sale-deed as Rs. 5,000 as being ficti- 
tious or at any rate inflated witha view to 
defeat the plaintiff's right’ of pre-emption. 
The plaintiffs prayer in the plaint was that 
his claim for pre-emption may be decreed 
on payment of Rs. 1,800 or such other 
reasonable sum as the Court may fix. This 
suit was instituted on 7th January 1920, 
The defence so far asit is relevant for this 
sécond appealis that the price mentioned 
in the sale-deed was not fictitious or-entered 
mala fide, but that Rs. 5,000 were actually 
paid in cash and further thatthe price paid 
was bona fide. The plaintiff reiterated his 
assertions. in the plaint and added that the 
defenddat's object in purchasing was to con- 
struct a cistern for the use of the village 
public whom he represented, and added 
that “if the Court finds that the share in 
question was purchased for Rs. 5,000 the 
plaintiff is willing to pay Rs 5,000.” . 

The following are the relevant issues with 
which we are concerned :— 

(2; (a) Whether the sale: price in the de- 
fendant's sale-deed haa been inflated in 
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order to increase the pre-emptive price of 
the field in shift. 

(b) What was the market valne of the 
fiela in suit a. the time of the sale in 
question ? 


The First Court's findings on. ‘these issnes 
were thit the sale price in-the defendants 
sale-deed was not inflated and that the 
defendant actually paid Rs. 5,000 as the 
price of the share in dispute; that there 
was nothing to show that the price of 
the plaint land was not fixed in good faith, 
though the price paid "was far in excess 
of the market value of the land. Accord- 
ingly a decree for pre-emption on payment 
of Rs. 5,000 within three months from the 
date of the judgment. was passed on 17th 
January 1921. Against this decree the 
plaintiff preferred an appeal to the Court 
of the Additional District Judge, Akola, 
on 27th January 1921; as the memorandum 
of appeal was not properly stamped, the 
hearing of the-case was adjourned from 
time to time and ultimately after the pay- 
ment ofthe deficiency of the Court-fee the 
appeal was heard on 17th November 1921 
„and disposed of the next day. Jt appears 
that by an ad interim order dated 2nd Feb- 
ruary 1921 the Court extended the time 
for payment of the pre-emption price till 
the disposal of the appeal. The lower 
Appellate -Court agreed with the Court 
‘of first instance in holding that the price 
though high was fixed in good faith and 
was actually paid in full to the“véndors, 


“and that it was not proved that the price’ 


was put down in the sale-deed as a bogus 
< amount as-alleged by theappellant. There 
was no extension of time bevond the date 
of the decision of the lower Appellate 
Court.” I do not know whether the pre- 
“emption price has been | paid within une 
time fixed or not. 


~ The second appeal was filed ong 17th 
March 1922 by plaintiff challenging the 
correctness of the decree passed. The gist 
of the contentions raised in second appeal 


is: . : , 

(a) that the burden of provife that the 
price -was fixed in good faith lay on the 
defendant and that it was not duly dis- 
charged by him, f 

.(b)- that the full price - did not pass but 
was deliberately and fraudulently inflated 
and shown as paid in order to defeat the 

plaintiff's right; 

(0). that tho lower “Appellate Court failed 
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to draw proper inferences from the evi- 
dence and the probabilities of the case. 

The main question in the case is whé 
vher the defendant actually paid Rs. 5,000 
to his vendors and if so, whether the piiré 
so paid was fixed in ‘good faith or not 
The question whether the price recited In 
the sale-deed as paid was-a fictitious or. 
inflated price intended to defeat the plain« 
tiff's right of pre-emption is really a ques- 
tion of fact. There are concurrent findings” 
of both the Courts and I do not think. 
that the point is at all open for further 
treatment before the second Appellate 
Court. Attempt has, however, been made 
to challenge the finding by urging that the 
burden of proof has been improperly laid 
on the plaintiff, Itis contended that -the 
very fact that the Courts below have- 
found .that the price actually paid was far 
in excess of the market price was prima 
facie good evidence for shifting the onus 
of proof ‘to the defendant, to show that the 
price paid by him was fixed in good faith. 
In Bhagwan Singh.v. Mahabir Singh (1) it 
was held that in a suit to enforce the right 
of-pre-emption, in which the plaintiff im- 
pugns the correctness of the price stated 
in the instrument of sale althongh the 
burden of proof is on him to show that 
the property has, in fact, been sold below 
the s!aled price, yet very slight evidence 


_is ordinarily sufficient to establish his case 


and when such case is established, it rests 
upon the defendants, the vendor, and vendee 
to prove ‘by cogent evidence that the stated. 
price is the correct one. Applying g this 
general rule to this case the initial burdén 
must necessarily be on the plaintiff of prov- 
ing by even slight evidence that thé market 
price was so much less than the alleged 


. price as would lead any reasonable man to 


come to the conclusion that the alleged | 
contract price was not the real price. Here 
the market price has been found by the 
Conrts below to be much helow the price 
paid and this must necessarily shift the 
onus of proof to the defendant to show 
good reasons why he hecame willing and 
prepared to sacrifice his money in order to 
buy the property at a price apparently ‘so 
extravagant. In ‘this case the defendant 
has established several circumstances to 
the satisfaction of both the Courts below 
as to why he paid such a fancy price. 
They were satisfied as to the genuineness 


(1) 5 A. 184; A. W. N. (1882) 213; 3 Ind, Deo: (N.s) 
154. < | 
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or reality of the price paid and have also 
held that he acted bona fide. If we look 
to the principle that undelies a right of 
pre-emption, it will be seen that it 3s not 
a right of re-purclase from the vendee | ut 
is a right of substitution, 2. e., aright that 
the pre-emptor's name may be inserted 
for that of the vendee, in the original sale- 
deed between the vendee and the vendor. 
The pre-emptive price, properly speaking, 
belongs to the vendor, if it has not been 
already paid by the vendee. If a portion 
of the sale price is put down as the price 
for the gratification of ulterior and impro- 
_ per motives the vendor would be a looser 
by so much, and there is absolutely no 
reason why he should not realise the best 
price he can for his property. The fact 
that the vendor was cognizant of the sinis- 
ter motives of the vendee and in fact 
abated or whetted it, would make no differ- 
ence, for one is quite justified in getting 
the best value he can, provided he does 
not commit any fraud on any party con- 
cerned. 

In this case there was believable evidence 
of the vendors as also of the vendee that, 
the vendors wanted the fancy price .and 
the defendant paid it. There was no evi- 
: dence to prove that the price fixed was not 
meant to be actually paid or that it was 
fixed with the intention ‘of making the 


pre-emptive price higher, so as to defeat or ` 


fetter pre-emption or that the amount was 
actually paid with an arrangement that a 
portion was handed hack or that a vendor 
was to receive credit for the same in any 
other way. In the absence of such evidence 
the mere fact that the price paid is in 
excess of the market price made no differ- 
ence. 
ted by the plaintiff in the pleadings that 
the defendant’s object in purchasing the 
property was to construct a cistern a phil- 
anthropie object even if the object had 
been to get a footing on the land on 
which there existed worksof public utility, 
it was not and could not be looked upen 
as improper motive for paying a fancy 
price, nor does it import in the least, any 
intention on the part of the vendee to 
defeat anybody else's right of pre-emption. 


Tt was held by me in Second Appeal No. 
331-B of 1921 following Abdul Majid v. 
Amolak (2) and dissenting from the view 
taken by Sir Henry Stanyon, A. J. C. in 


(2) 29 A. 618; A. W. N. (1907) 202; 4 A. Li J, 53L, 


It is in evidence andin fact admit- | 


RAM KINKAR TRIVEDI. [89 i 0. 1995} 
Second Appeal No. 17-B of 1912 that the 
burden primarily rests on the plaintiff to 
support his allegation. by some prima facie 
evidence that the price entered in the sale- 
deel is fictitions or inflated, and that even 
if the defendant's admission that the con- 
sideration was paid privately and not before 
the Sunb-Registrar, as is the case here, be 
treated as evidence in favour of the pre- 
emptor so as to shift the burden to the’ 
defendant to  adduce cogent evidencë in 
support of the payment of the price recited 
in the deed, the defendant could discharge 
the onus so shifted by proof of facts and 
circumstances showing that the price stated 
was actually paid. Both the Courts below 
have considered the evidence adduced in 
the case from the right point of view, and 
I do not think that the defendant has 
failed to discharge the onus even if it be 
considered that the onus was shifted to ` 
him to prove the bona fives of the price, 
In this view of the case the further 
question of the Court's power under sg, 211, 
sub-s. (2) of the Berar Land Revenue Code, 
to fix the market value does not arise: see 
Shamrao v. Sheikh Imam (3) The result 
is that the plaintiff's appeal fails and is, 
therefore, dismissed with costs The costs 
in the Courts below will be paid as already 
ordered. 
u. k. D. Appeal dismissed. 


(3) 51 Ind. Cas. 731; 15 N. L. R. 130. 


ad 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 2201 
oF 122. 

March 6, 1925, 

Present.—Justice Sir Ewart Greaves, Kr., 

and Mr. Justice Cuming. 
ABHOYA PADA TRIVEDI AND ANOTHER 
Te. — PLAINTIFFS— APPELLANTS 
F versus i 
RAM KINKAR TRIVEDI AND OTHERS 
—DEFENDANTS—ReSP NDENTS. 

Hindu Law—Widow—Surrender—-Provision 
maintenance—Surrender tu reversioner 
pariy. 

A reasonable provision for maintenance and resi- 
dence in favour of a Hindu widow does not affect the 
validity of a surrender by her of her husband's estate 
to the nearest reversioner provided itis a Lona fide 
surrerder of the entire interest of the widow in 
the whole estate and is not a mere device to divide 
the estate with the nearest reversioner, |p. 771, col, [A 


for 
and third 


cade i fa 

[89 I. ©. 1925) 
- Angumuthu Chətti v. Varatharajulu Chetti, 53 Ind. 
Gas 386 12 M 856 37M. L.J 33h 26 M.L. T. 3); 
(1919) M W. N. 716; 11 L. W. 11, followed. 

An agresment by which a Hindu widow surrenders 
her hus'yind’s estate to tho next reversioner and 4 
third pirty is valid, for it anounts to a surrender 
of ths wile estat? to th: ravorsioner, and a trans- 
fer by the latter ofa portion to th: third party. In 
such a case. apart from the question of estoppel, the 
reversioner | 
transaction is not bindingon him. [p. 772, col. 1] 

„Appeal against a.decree of the District 
J udge, Murshidabad, dated the 20th of May 
1922, corfirming that of the Subordinate 
Judge, Murshidabad, dated the 12th of 
April 1921, 

‘Messrs. Mahendra Nath Roy, Upendra 
Nath Bagchi and Babu Jatindra Nath Ghose, 
for the Appellants. 

Mr. D. N. Mitter and Babu Manindra 
Nath Banerji, for the Respondents. 


JUDGMENT. 

Cuming, J.—In the suit out of which 
this appeal has arisen the plaintiff sued 
for a declaration of his title as a rever- 
sioner to certain property and also for 
joint possession. The factsof the case are 
briefly these. The joint family originally 
consisted of three brothers, Biroja, Satcouri 
and WNrisingha. Biroja died leaving a 
widow Sarojini and Satcouri also died 
leaving three sons. In 1902 Sarajini exe- 
cuted a certain Nadabiratra in favour of 
the- present plaintiff and the three sons 
by which she surrendered her interest in 
the property of her husband, Biroja. There 
was afurther stipulation which was made 
by an ekrarnama that she would have a 
certain house for her residence and an 
allowance of Rs. 12a month and the right 
to the fruit of certain cocoanut tree. The 
widow died in 1916 and Nrisingha who 
is now represented by his sons brought a 
suit for declaration of his right as a 
reversioner to the entire property of which 
Sarajini was enjoying possession. Both 
the Courts below have dismissed the plaint- 
iff's suit. The lower Appellate Court held 
that the Nadabiputra operated as asur- 


render of the entire estate of tie Hindu 
widow Sarajini and was not operative only. 


for her lifetime and it further held that 
the plaintiff was estopped by the rule of 
estoppel from contending that the, trans- 
action was not binding on him aud that 
thesurrender by the widow of the whole 
estate was a valid surrender and could not 
be questioned by. the reversioners. 

In appeal four points have been raised 
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cannot subsequently contend that the 


471 


on behalf of the appellant. The first is 
that the Nadabipatra made no disposition 
of the property beyond the lifetime of 
the widow. The second contentioa was 
that there was no surrender of the entire 
estate to the next reversioner because the 
widow had arranged that a monthly 
allowance would be payable to her and: 
that she would have a right of residence 
in certain house and that these items 
would be chargeable on the property. 
Thirdly, it is stated that the surrender 


‘was a surrender to the next reversioner’ 


and athird party and was bad in law; and 
fourthly, it was argued that theplaintiff was 
not estopped from challenging the validity 
of the surrender. 

With regard to the first point we have 
no hesitation in holding that the docu- 
ment, as the lower Courts have held, 
was a complete transfer of any rights that 
the widow had in the property and that 
it was not intended to be a document 
merely operative during the lifetime of the 
widow. 

With regard to the next point namely, 
that the widow had arranged that she 
would get a maintenance from the estate. 
and that, therefore, the surrender was not 
a complete surrender of the whole estate 
I do not think that this contention has 
any substance, In thecase of Angamuthu 
Chetti v. Varatharajulu Chetti (l) it was 
held that a reasonable provision for main- 
tenance and residence in favour of a 
Hindu widow does not affect the validity 
of a surrender by her of her husband's 
estate to the nearest reversioner provided 
it is a bona fide surrender of the entire 
interest of the widow in the whole estate 
and is not a mere device to divile the 
estate with thenearest reversioner. It ia 
quite clear from the document and from 
the facts of the case that she had sur- 
rendered the whole estate merely cove- 
nanting that she would get maiutenance 
and right of residence. In the case of 
Sureshwar Misser v. Maheshrani Alisrani (2) 
their Lordships of the Privy Oouncil 
statel that the conveyance of small por- 
tions of liunito a widow was unnbjestioa- 
able as it was only for mainteaance. I 


(1) 53 Ind. Cas 385; 42 M. 85t; 37 M L J. 334; 26 
AL L. T. 391; (1919) M. W. N 716511 L. W. 11. 

(257 Tid. Cas 325: 25 0 W. Nt (192) M W.N. 
472: 39M L J. 161:28 M. L. T. 1i5k:2 U.P. L.R. 
(P Q) 123 191. W. 464; 13 A. L J.1063;47 I, A. 
233; 48 ©, 100; 410. L. J, 433 (PeO): . $ : 


‘am. ‘of opinion, therefore, that the provisions 
for maintenance and residence for a widow 
does not render the surrender to the next 
reversioner invalid. 

The next point urged on behalf of the 
appellant is that this surrender cannot be 
considered as a surrender to the next 
reversioner because it was a surrender to 
the next reversioner and a third party, 
namely, the sons of Satcouri, and, there- 
fore, strictly speaking it was partly a 
surrender and partly an alienation and 
sofaras the alienation is concerned there 
was no legal necessity for making. I do 
not think that there is much substance 
in this contention. It is a question more 
of form than substance. If the widow had 
surrendered the whole estate to the rever- 
sioner. and the reversioner had at the same 
moment made a transfer of his estate to 
his nephew nothing could have been said 
against the transaction and this is what 
in effect has been done by the present 
document. I au, therefore, of opinion 


‘that the surreider to the next reversioner, 


Nrisingha and to the three sons of Satcouri 
was a valid transaction which the rever- 
sioner cannot now contend is not binding 
on him, In view of this finding it is 
not necessary to determine whether the 
plaintiff is or is not estopped by the rule of 
estoppel from challenging the validity of 
the surrender. 

The result is that the appeal fails and is 
dismissed with costs, 

Greaves, J.—1 agree. 
N.B. . Appeal dismissed, 


ama a matan 


OUDH JUDICIAL COMMIS- 
2, SIONER’S COURT.. 
Civit Revision No. 39 or 1924. 
May 14, 1924. 
_  Present:—Mr. Kendall, A. J. O. 

H. RUTTLEDGEH, Esq., DEPUTY 
COMMISSIONER, LUCKNOW— 
DEFENDANT— APPLICANT 
versus 
Thakur BAIKHARI SINGH—PLAINTIFF 


—OpposiTe Party. 

Civil Procedure Code (Act V of 1908), s. 115 -Order 
directing determination of certain issues—Urder 
modifying previous order—Revisian. : 

Orders on matters arising incidentally in the course 
of the hearing, the object ‘of which; is tg bring on ta, 
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the record or to exclude from. it materials upon which 
the decision isto be based are not by themselves ` 
decisions in a case which can be revised until the case 
is finally concluded. 

Havenchal Kunwar v. Kanhai Lal, 4 Ind. Cas, 878; 
12 O. C. 405, followed. ` 

A Munsif passed an orderin a suit that certain 
issues must be argued and decided before evidence 
was heard on the other issues. His. successor was of 
the opinion that it was necessary to hear the full case 
on the merits before pronouncing judgment and pass- 
ed an order to that effect : 

Held, that the order did not amount to a decision of 
a case within the meaning of s, 115 of the C. P. O. and 
could not, therefore, be revised. 

Application for revision against an order 
of the District Munsif, Lucknow, in Original 
Suit No. 255 373 of 1923, dated the 16th 
February 1924. 

Mr, N. N. Ghoshal, R. S., forthe Appli- 
cant. 


Mr. D. K. Seth, for the Opposite Party. 


CORDER.—tThis is an application under 
s.115 of the ©. P. C. for the revision of 
an order passed by a learned’ Munsif of 
Lucknow in the following circumstances:— 

A suit was filed and issues were flamed, 
and the present Munsif's predecessor pass- 
ed an order to the effect, that the first 
two issues were to be argued on and de- 
cided before evidence was heard on the 
other issues. The present Munsif after 
hearing evidence on the first and second 
issues came to the conclusion that it would 
be necessary to hear the full case on its 
merits before pronouncing a judgment. 
Against that order this application has 
been filed. Section 115 of the ©. P. ©. 
enables a High Court to call for the record 
of any case which has been decided by a 
Subordinate Court in which no appeal 
lies. At present there does not appear to 
me to be any case. ‘The Munsif is merely: 
proceeding to try the suit according to 
law, and inso doing he has varied the 
procedure which was suggested by his 
predecessor. There has in fact been no 
decision on any particular point. In 
Havenchal Kunwar v. Kanhai Lal (1) the 


` ciycumstances were somewhat similar, and 


it was held that any orders, on matters, 
arising -:incidentally “in the course of 
the hearing, the object. of which is to 
bring on totherecord or to exclude from 
it materials upon which the decision is 
to be’ based, are aot by themsslves deci- 
sions in a case which can be revised 
until the case is finally concluded. Tais 
is precisely the object of the Munsit's 


(1) 41nd. Cag, 878; 12 0, Q. 405, 
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order which is the subject of the appli- 
. cation, It -is not,. therefore, subject to 
revision, and the application i is dismissed 
with costs. - 


Z. K. Application dismissed. 





- PRIVY COUNCIL. 
ÅPPEAL FROM THE Lowsr Burma CHIEF 
Court. 
May 5, 1925. 
Present:—Lord Atkinson, Lord Carson 
- and Sir John Edg e. : 
KIRKWOOD alias MA THEIN ANE 
ANOTAER—APPELLANTS 
versus. 
MAUNG SIN AND ANOTHER — RESPONDENTS, 
Specific Relief Act (I of 1877), ss. 89, 42—Limitation 
Act (IX of 1908), Sch I, Art. 91—Award—Suit 
for declaration that award is void and should’ be set 
aside, nature of—Limitation, commencement of- -Bud- 
dhist Law, Burmese, sources of—Arbitration—Award 
set aside with regard to some parties, whether must be 
_ get aside with regard to all. 


A suit fora declaration that a reference to arbitra-: 


tion and an award mada therein are not binding upon 
the plaintiff and are void and should he sat aside falls 
within the purview ofs. 39 and not of s.42 of the 
Specific Relief Act. Such a suit is governed by Art. 91 
of Sch Ito the Limitation Act and limitation for the 
suit begins to run from the date of the award and not 
from the date on which the Court: refused to file it. [p. 
777, col, 2; p. 778, col, 1.] 

'Quære. Whether according to ‘Burmese Buddhist 
Law when.an award is set aside so far as some of the 
parties to the reference are concerned, it must asa 
consequence be set aside in its entirety or whether it 
| retains its binding character so far as the other partiés 
‘to the reference are concerned. [p. 778, col. 2; p. 779, 
col. 1.] 


The Burmese Buddhist Law is stated to be contain-’ 


ed in a series of books entitled Dhamathais, which 


U BAW, 
died 28th December 1907. 
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havs been composed from time totime by the ex- 
pounders of that law ever since the 13th century, if. 
not before. A distinguished Burmese~ Jurist of the 
name of U Gaung has at the expense of the British 
Government compiled a digest of these books and says 
it is a collection of rules which are in accordance with. 
the customs and usages of the Burmese peopls. It may 
possibly be that in Burma these rules have in the 


. course of ages crystallized, as it were, into rules of 


positive law. It was by an analogous process that the, 


‘Common Law of England was built up and formed. 


Ip. 778, cols. 1 & 2.]- 
Messrs. L. De Gruyther and Geoffrey Law- 
rence, for the Appellant. 


Messrs. A. M. Dunne and E. B. Raikes, 
for the Respondént, 


JUDGMENT. 
Lord Atkinson.—The facts of ihis 
case are complicated and involved. This 
is due to the circumstance that several of 


_the parties concerned have on many occa- 


sions embarked somewhat recklessly on: 
needless litigation, the different branches, 
of which were not always consistent with 
each other. It-is nevertheless essential to: 
unravel these complicated facts in order 
to apprehend clearly what are the questions’ 
which must be dealt with on this appeal, 
and to appreciate the true nature and reach: 
of the decisions upon them. The subject» 
matter from which the litigation. sprung 
was the administration and distribution of 
the assets of two Burmese Buddhists, father 
and son, named respectively U Baw and, 
Ko Po Cho, the latter of whom died-on 
the 13th of December 1907, and the former 
of whom, the father, died fifteen days later, 
namely, the 28th of December 1907. To, 
maké the proceedings which have taken 
place intelligible it is necessary as a pre-. 
liminary to examine the following. pedi- 
gree :— 





( | ì 
Ma Nyein Aung, Ko Po Cho, Ma Shwe U, Maung Sin, Ma Nge Ma, 
. died 12th June 1910 died 13th 4th Ist - 2nd 
; December Plaintiff and Respondent Respondent 
1907. ” 2nd and Defendant. and Defendaat. 
Appellant. i 
i 
a - 
Ko-Kyet Me B, Ko Paung, Ma Thein, Maung Aung, Maung Byaung, 
- Oh, 4th . . oth Mrs. Kirkwood, ` ard Ist 
3rd Defendant, Defendant. 2nd Plaintiff Plaintiff, ‘Plaintiff 
Defendant. ; and Ist 


Appellant, 


LEN 


"The words “plaintif” and “defendant’ 
and “appellant” and “respondent printed 
underneath the names of the members of 
this family indicate the positious they res- 
pectively assumed, and the action they 
respeclively took, in the legal proceedings 
subsequently instituted to assert their 
claims to certain shares to the assets of U 
Baw and Ko Po Cho, deceased. At the date 
of the latter’s death it is admitted that his 
three children were minors; that none of 
them had come of age before the 20th of 
February 1910, when the submission 
to arbitration hereinafter dealt with 
was entered into} that two of them, 
namely, Maung Aung and Maung Byaung, 
were still minors on the 13th of March 
1914, when the suit was instituted in which 
the order appealed from was made, and 
that the girl Ma Thein, the eldest of the 
three children, had failed to establish that 
she was a minor within three years of the 
13th of March 1914. Letters of Adminis- 
tration of the estate of U Baw, deceased, 
were in the year 1910 granted to his son 
Maung Sin. Ma Shwe U, the widow of Ko 
Po Cho, deceased, married again in the year 


1910 a man named Maung Po Yeik, and Ma: 


Thein, the daughter, married Colonel 
Kirkwood on the Ist of July 1913. Dis- 
putes having arisen between the descend- 
ants of U Baw and the members of the 
family of Ko Po Cho,a submission of these 
disputes to the arbitration of one Lugyi U 
- Hla Baw was on the 2Uth of February 1910, 
drawn up. It purported to have been 
executed by Ma Nyein Aung, Maung Sin 
and Nga Ma Nga Ma, descendants of U 
Baw and Ma Shwe Yu. These executing 
parties were all adults. The submission 
further purported to have been executed 
in addition by the three children of Ko Po 
Cho, then minors, by two guardians, one 
Maung Tundu, acting on behalf of Ma 


Thein and Maung Aung, and the second,_ 


Maung Po Yeik, on behalf of Maung 


Byaung. It was not disputed on this appeat— 


that these two persons so purporting to 
siga this submission as guardians for the 
three minors, the children of Ko Po Cho, 
were never appointed guardians of the 
children on whose behalf they purported to 


sign and had no right of authority what-~ 


ever so to do. The consequence of this is that 
the three minor children are no parties to 
the submission and are not bound by the 
award made in pursuanceof it. On the 
42th of April 1910, a further question 
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touching the ownership and disposition of 
certain property, was by the agreement of 
the Pleaders representing the parties to the 
first submission, referred to the arbitration 
of the same arbitrator. ‘The submission is 
very obscurely worded, and its provisions 
are to a gieat extent immaterial in the 
present appeal, They are in” addition 
rather ‘peculiar in character. The fist 
begins by reciting that the parties to it have 
a dispute amongst themselves, that they 
bind themselves to abide by the decision 
of the arbitrator, that he may decide this 
dispute finally in the manner thereinafter 
indicated, that is first by partitioning in 
the manner set out certain properties which 
are stated to be the subject of the dispute. 
These properties are divided in five classes 
or categories, marked by five letters of the 
alphabet. The first class (a) comprises land 
and rent belonging to U Baw, Ko Pò Cho, 
and Ko Sin. The second class (b) com- 
prises similar lands and rents belonging to 
Ko Po Choand Ko Sin. The third class 
(c) comprises certain paddy lands, 21611 
acres in extent, belonging to Daw Hmo, 
The fourth class (d) comprises moveable 
and immoveable property, debts, rents 
etc., belonging to Ko Po Cho and his wife 
Ma Shwe U: The fifth class (e) comprises 
debts due and to be paid to, and debts to 
be recovered by Ko Po Cho, his wife, and 
his three children. As tothe first class: 
(a) the direction is that U Baw’s share is to 
be left out of it and the remainder of the 
property comprised in it is to be. divided 
into -four shares, one of which is to be 
given to Ma Shwe U and her three children, 
and the three remaining shares to be given 
to the persons named, The property com- 
prised in class (b) isto be similarly dealt 
with. The paddy lands, 21611 acres in 
extent, are to be divided into three shares, 
one to be taken by the widow Ma Shwe U 
and her children, the two remaining shares 
to go to the persons named. The fourth , 
Class (d) is to be divided into two shares, 
Ma Shwe U taking one of them and the 
remaining share to go to the same three 
children, Further minute directions are 
given as to the manner in which the indicat- 
ed partitions are to be effected. They are 
not material, however, to the matier now 
in band. Ifthe law us to the limitaton of pro” 
perty existing amongst Burmese Buddhists 
were the same as the English Law dealing- 
with such matters, it might be plausibly 
contended that under the limitation directed 


(9 I. O. 1925] 


and carried out, Ma Shwe U and her three 
children would beeo ne joint tenants of the 


lands to be allotted to them, with rights of | 


sucvivorship am ngat them. 

Th3 authorities examined and critivised 
in the juigment of the Board in the cass of 
Kirkwood v. Maung Sin (1) seem to lead 
one to the conclusion that nosnch rights of 
survivorship would exist amongst these four 
beneficiaries if the award were made accord- 
ing or conformed to Burmese Buddhist 
Law. That was a suit instituted in the year 
19138 for the administration of the estate of 
U Baw, a Burmeses Bud‘hist, governed by 
Burmese Buddhist Law. The plaintiff-ap- 
pellants were the chidren of Po Cho, who 
was himself the eldest son, but second born 
child, of his father U Baw. The defendants- 
respondents were the two surviving children 
. of U Baw and Daw Hmo, and the repersen- 
tatives of their eldest born child, a daugh- 
ter, Ma Nyein Aung, who had attained 
majority and survived both her parents, 
but die! before the institution of thead- 
ministration suit. By the decision of the 
Board affirming that of the Chief Court it 
was held that’ Po Cho, not being the 
eldest born, was not the orasa son, and that 
his children were, therefore, only entitled to 
a one-sixteenth share of the estate of U 


Baw. 
Asfaras the Board have baen able to 
ascertain, the prozeedings in this suit have 


-nob sinse the year 1924, when decision of 
the Board was delivered, nroceedet further. 
On the 20th December 1912, nearly 13 years 
ag), Ma Shwe U filed a suit ‘against her 
three children and Maung Sin, alleged to 
be in possession of part of her deceased 
husband's estate, for apparently the partition 
and administration of that estate. For 
nearly six years this litigation was carried 
on and ultimately on the 15th of August 
1918, a preliminary decree was made direct- 
ing that accounts of the properties belong- 
ing to Po Cho, of the liablilties thereon, 
and of mesne profits payable by Maung 
Sin in respect thereof, shonld be taken by 
a Commissioner. The accounts’ are appa- 
rently still being taken, and nə final 
decree has as yet been made. These facts 
anpaw from the julegment of Mec. Justice 
Həald, pige 211 of the Reeord. It was 
during the hearing of this appaal much 
pressed by Mr. Dinneon behalf of the re- 

wi 841 Ind. Cas. 597; 51 I. A. 331; (192 A. LR. 
(P. C.) 238; 3 Bur. an J. 304; 48 M. L. J. 1; 2 R, 693; 29 
O. W. N. 653 (P. G.). 
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spondentza, "either that the present snit was 
unnecessary, or that the claim of all ‘the 
parties concerned to interest in the assets 
of U Baw or Po Cho could be wljusted and 
satisded in one or other or both of these- 
alministration suits. lt is quite obvious, 
however, that the informition before the 
Board is not full enough or precise enough 
to enable it to express any definite opinion 
on the soundness of Mr. Dunne’s contention 
on this point. 

The arbitrator in the present case made 
his award onthe 10th of June 1910. He 
found that by the terms of the submission 
he had power to direct the division among 
the co-heirs of the properties described in 
it under the heads (a), (b), (c), (d) and (é) 
already mentioned, following the rules of 
division set out therein, and to declare the . 
rights of each and every of the co-heirs 
thereto. He further states that as to all . 
property not included in those five cate- 
gories, he will be guided by the ordinary 
Buddhist Law ofinheritanee. He then pro- 
ceeds to determine the ownership of the prò- 
perty he was directed to divide. It is difficult 
to see how he could identify it otherwise, 


“and he then determines in which of the 


five categories it is included. He finds 
that most of the debts have , been time- 
barred, sets out in aschedule (No. 6) those 
he considered good, and directs that they 
are to be divided of the same principle 
as the properties in a list hə indicates. 
He further holds that the estate of U Baw 
is indebted to the extent of Rs. 33 0914-9-0, 
which ought. to be dedusted from U Baw's 
estate before division, and thal the latter's 
co-heirs are liable for this debt according 
to the value of the properties they receive, 
He then appoints Ko Sin guardian of the 
persons of Ma Thein and Maung. Aung, 
and Ma Shwe U guardian of the person of 
Maung Byaung. He further appoints the 
last-named lady, Ma Shwe U, guardian 
of the properties of her three abovenamed 
children, “until Ma Theia attains the age 
of majority,” on “her (i.e, Ma Shwe Yu) 
furnishing security to the amount of 
Rs. 8,009.” On the 9th of December 1910, 
Myang Sin filed an application in the 
District Court of Hanthawaddy to have 
the awirl tiled in Court un-lerss 20 and 
21 of the Son l Jehe bile of the C. P, O. 
Tais application was opposed by Ma Shws 
U, both personally and on behalf of her 
minor ehiid, Maung Byaung; her other 
children, Maung Aung and Ma Thein, were 
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made defendants on the application, and a 
document was filed by Ma Shwe U, on behalf 
of herself and as guardian- of the minors, 
stating in detail numerous objections to the 
aforesaid award. Among-t these are to be 
found the following:—(1) That the persous 
who purported to sign the submission as 
guardians of hes three children were not at 
the time v! sesigning. or at any subsequent 
time, guardians of the persoas or property 
of these three minors. (2) That the arbitra- 
tor erroneously appointed a guardian to 
the aforesaid minors, which he had no 
authority to do. (3) That the arbitrator, 
in declaring certain properties admittedly 
in the jointnames of Ko Po Cho, deceased, 
and Ko Sin, to belong to the estate of -U 
Baw, deceased, exceeded his authority to the 
detriment of the minors. (4) That- the 
_ arbitrator failed to“ decide what debts were 

left by U Baw and Ko Po Cho, and what 
debts were dué. tothe estatesof U Baw 
and Ko Cho. Issues were joined upon 
- these objections. On thé 9th of Septem- 
ber 1912, the District Judge of Hantha- 
waddy (Casson, J.) made a preliminary 
order dealing with these issues. He held 
that the arbitrator had no powerto ap- 
point guardians ad litem or other of the 
minor children of Ma Shwe U, and that, 
therefore, the arbitration proceedings were 
not binding on these minors; that the 
question of the validity of the award as 
regards them did not arise; that the con- 
` gequence was that they should be dis- 
missed from the suit, In theformal order 
drawn up, dated the 4th of October 1912, 


the learned Judge, in the final passage - 


of. the order, states as follows: “I am not 
prepared. tosay the award is invalid, or 
that no suit can be filed to enforce it, 
on the major parties thereto, but it certain- 
ly appears to me that the award is not 
one which should be filed, and the appli- 
cation is dismissed with costs’. This 
dismissal may have perse deprived the 
adult- parties to the award of the power 
of enforcing it by certain effective statu- 
tory methods, butit did not in their Lord 
ships’ view render the award. void of 
otherwise unenforcible as against those 
parties. Ma thein was named as one of 
the defendants in an application dated the 
lijth January 1911, by Maung Sin to have 
guardians ad litem appointed for Maung 
Byaung and Maung Aung, sons of Ma Shwe 
_U. In the third paragraph of the appli- 
cation itis stated that the plaintiff had 
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ascertained that Ma Thein was. an adult 
and could conduct her own case. In the 
objections- filed on behalf of Ma Shwe Yu 
and Maung Byaung on the 28th of March 
1911, it is stated she was then still a minor. 
The District Judge, in delivering judgment 
on the 22nd of October 1917, in the main 
suit hereinafter dealt with, beld that Ma 
Thein claimed that she did- not attain 
her majority ill the lyth of April 1912, 
while the defendants pleaded that she 
attained it on the 2Iist of April 1910. 
After dealing exhaustively with all the 
evidence given on this point, he held that 
it had not been proved that Ma Thein 
was a minor within three years ending 
with the institution of that suit, i.e., with- 
in the three years: ending on thé 18th of 
March 1914; so that she must have attain- 
ed her majority before the 13th of March ' 
1911, but how long before is not found. 
Having regard tothe amount of evidence 
taken by the arbitrator during the course 
of the arbitration, their Lordships think 
that there can be little, if any, doubt 
that at the date of the award both Ma 
Thein and her mother must have become 
perfectly well aware ofall the facts en- 
titling them to have the award set aside. 
No appeal was taken by Maung Sin or 
any other party against the District Judge's 
refusal to filethe award, Onthe 20th of 
December 1912, Ma Shwe U instituted a 
suit in the District Court of Hanthawaddy 


_for a partition of her share of the estate of 


Po -Cho, citing as defendants her three 
children and Maung Sin and Ma Nga Ma, 
but whether by mistake or otherwise she 
omitted to pray expressly to have the 
award set aside. The Court ultimately 
held that the award barred these proceed- 
ings as to all. properties included within 
it, and thatthe Court could only deal 
with properties not included in it. The 
proceedings are still pending. On the 
13th of March 1914, Maung Byaung, still . 
a minor, by hbis next. friend Maung Ba’ 

San, instituted asuit against his mother 
Ma Shwe Yu, his sister, Mrs. Kirkwood, 
his brother Maung Aung, his uncle 


. Maung Sinand aunt Ma Nga Ma, brother 


and sister of his father, and the represen- 
tatives of Ma Nvein Aung, another aunt, 
deceased, praying first for a declaration 
that the two submissions to arbitration, 
dated respectively the 20th February 1910, 
and the llth of April in the same year, 
and the award dated the 10th of June 1910, 
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made in pursuance thereof, werenot binding 
on him-: and, second, that they were abso- 
lutely void and might beset aside.-He based 
his claim on this allegation, amongst others, 
that he was a minor at the times the sub- 
missions bore date, and that, therefore, the 
agreement of reference was not binding 
on him afd it and the award were void 
together. His brother ‘and then bis 
‘mother and sister were 
joint with Maung Byaung as plaintiffs in 
the suit. As more than three years had 
then elapsed from the date of the award, 
Maung Byaung claimed exemption from 
limitation on the ground of minority; Ma 
Thein on the ground ‘that she was a minor 
till the 19th April 1912, and Maung Aung 
that he wasa minor till the 6th October 
1913. Ma Thein and Ma Shwe Yu also 
claimed to exclude the time occupied by 
the other proceedings already mentioned. 
Ma Shwe Yu also based her claim on the 
averment contained in the 10th pragraph 
of the amended plaint, which runs. as 
follows :— 

“10. That the plaintiffs submit’ that the 
aid agreement of reference’ and the award 
are not binding on the Ist, 2nd and 3rd 
plaintiffs as they were minors at the time 
and the said agreement and the award 
being void in part are void altogether, 
having regard also to the decision of this 
Honourable Court in Civil Regular No, 107 
of 1910 and having regard to the fact that 
the arbitrator failed to adjudicate on all 
the matters relerred to him by the agree- 
ment and proceeded to deal with certain 
matters which were not referred aud having 
regard to the fact that 


: award in: Suit-No 107, of 1910.” 
The principal defendant, Maung Sin, 
filed two written. statements. The first on 


the 7th of June 1915, and the second, an 


amended one, 6n the 22nd of July 1915. 
In ‘these statements he practically admits 
that the various events already detailed had 
happened in the: course of this long litiga- 
tion. He relies, however, on the following 
special defences: First, that the award 
- was binding on the three minor children of 
Po Cho because’ they were properly re- 
presented in the making of the agreements 
torefer to arbitration, and were also re- 


presented in the arbitration proceedings. 


Second, that this question was in issue 
in Suit No. 54 of 1912, and that though no 
order was actually made -by the Court upon 
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subsequently . 


provisions of the 


this Honourable ` 
Court dismissed the application to file the 
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this issue, the learned Presiding Judge 
stated such an order was ready and could 
be delivered when necessary, that this suit 
is still pending, and that the matter is, 
therefore, res judicata, or in the alternative: 
that as this formed an issue in Suit No. 54, 
i912, when the present suit, filed on the 
13th of March 1914, was instituted it 
could not be maintained till that issue had 
been disposed of. He further submitted 
that this latter suit is not maintainable 
having regard to the 42nd section of the 
Specilic Relief Act. In this amended state- 
ment the defendant, in addition, averred 
that the plaint disclosed no cause ‘of action 
in favour of the 4th plaintiff Ma Shwe 
Yu, that any alleged cause of action in her 
favour is barred by Art. 91 of the 
Indian Limitation Act, and that as to the 
4th plaintiff, he averfed that the suit 
was not maintainable having regard to the 
42nd section of the 
Specific Relief Act. He further avers that 
the second plaintiff, Mrs. Kirkwood, attained 
her majority on the 2Ist of April 1910, and 
that as against her the suit was barred: 
by Art. 91, Indian Limitation Act; he 
then denies all the averments contained in 
the statement filed by the plaintiffs, which. 
were not specially admitted. The aver- 
ments contained in the written statement 
filed by defendant Ma Nga Ma on the 7th: 
of June 1915 are suhstantially to the same 
effect as those contained in the written’ 
statement filed by Maung Sin. .. ` 
Their Lordships think they had better 
deal at once with the point raised that 


s. 42 of the Specific Relief Act applies to 


this suit and renders it unmaintainable. 
In their view the section of that Act which 
applies to and covers this suit is the 
3uth section and not the 42nd section, 
and has no such effect as it is. claimed 
would result if it were covered by the 
latter section. i 

It was held both by the District Court 
and the Chief Court of Burma that Ma 
Thein, having failed to prove she had 
attained majority during the three years 
terminating on the 13th of March 1914, the 
present suit was, as regards her and her 
mother, barred under the 9lst Article of 
the Indian Limitation Act of 1908. Their 
Lordships concur in, and approve of, that 
decision, notwithstanding the ingenious 
contention of Mr. Geofhey Lawrence to the 
effect that the time which bars began to 
run, not from the date of the aiard;. 
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but from the date of the refusal of 
the learned Judge to file it. It was 
found by the District Judge and stated 
in the Court of Appeal that the three 
minors, Ma Thein, Maung Byaung, and 
Maung Aung had not been properly re- 
presented when the agreement to reier to 
arbitration was entered into, and that they 
were not bound by the submission or by 
the award made in pursuance of it. Their 
Lordships also concur in and approve of 
that conclusion. In accordance therewith 
the Chief Court by its decree, dated the 
18th of April 1921, declared that as against 
the minors, Maung Byaung and Maung 
Aung, the award should be set aside and 
they should be remitted to their original 
rights. As regards Mrs. Kirkwood, the 
- Chief Gourt held that, though she was not 
and could not be bound by the award yet 
as her present suit for a declaration to 
that elect was time-barred, it was imma- 
terial to her whether or not she got a 
declaration to effect what she desired. 
The point that the matter in controversy 
as to whether the minors were properly 
represented in the entering into the refer- 
ence to arbitration, and were, therefore, 
bound by the award, wasin issue in the Suit 
No. 54, 1912, which is still pending, and that, 
therefore, the controversy in the present 
suit was res judicata, was not mentioned in 
the memorandum of appeal and apparently 
was abandoned. There remains, however, 
the important question whether the award 
of the lOth of June 1910, having been 
set aside as regards the two minors, Maung 
Byaung and Maung Aung, it should, in 
addition, be set aside in its entirety. That 
is a question which must be decided 
according to Burmese Buddhist Law. Well, 
one has only to refer to the judgment of the 
Board in Kirkwood v. Maung Sin (1) to see 
how unascertainable that law is. It is 
stated to be contained ina series of books 
entitled Dhamathats, which have been 
composed from time te time by the ex- 
pounders of that law ever since the 
thirteenth century, if not before. A dis- 
tinguished Burmese Jurist of the name of 
U Gaung has, at the expense of the British 
Government, compiled a digest of these 
books, and says it is a collection of rules 
which are in accordance with the custom 
and usage of the Burmese people. It may 
possibly be that in Burma these rules have 
in the course of ages crystallised, as it were, 
into rules of positive law. It was by an 
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analogous process that the Common Law of 
England was built up and formed. The 
District Judge held the view, apparently 
strongly, that the award should in this 
instance be set aside in its entirety At 
page 170 of the record he says: "Looked 
on as a matter of contract, the terms of the 
contract become so uncertain in their appli- 
cation that the contract becomes well nigh 
impossible of enforcement. As regards the 
authorities on the point the case of Ma Gyi 
v. Maung Po Hmyin (2) has been cited to 
me on behalf of the plaintiffs. in that case 
there had been a reference to arbitrators 
as to the partition of the estate of a Burman 
Buddhist and an award thereon. Certain 
of the children of Po Ko were not parties 
to the award, and for this reason, and for 
this reason only, it was found that the award 
was not binding on the parties, and it was 
ordered that the estate be alminister- 
ed by the Court.” After dealing with 
several authorities which had been cited to 
him, he, at page 172 of the record, returns 
to this Burma case, and says, “ The Burma 
Law Times case, cited on behalf of the 
plaintiffs, is distinct authority for the view 
that in such an event the award becomes 
invalid in its entirety and the estate be- 
comes open to the administration by the 
Court. The reasons for this finding are not 
given, but it seems tome that the test in 
such cases must be whether the different 
parts of the award are so severable that it 
is possible to carry out the intentions of 
remaining parties thereto whilst allowing 
one party to claim entirely independently 
of the award.” 


It would appear to their Lordships that 
in modelling this test the learned Judge 
has relied upon the principles of the: 
English Law bearing on such matters rather 
than on the Burma Buddhist Law, which 
has not been proved to resemble to any extent 
the English on this subject. He then pro- 
ceeds to say: “The difficulties in the way 
of such a course in the present case seem 
well nigh insuperable. If Maung Aung be 
allowed to claim independently of the 
award, then the whole basis of the award 
is upset.” And he winds up with the un- - 
compromising statement: “I find on the 
second issue that if the reference and award 
are found to be void as regards some, or 
any of the plaintiffs, then it must be found 
void as regards all the parties and be seh” 


(2) 8 Ind. Oas. 439; 3 Bur. L. T. 45. 
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aside in its entirety,” The learned Judges 
of the Chief Court, howevei, take a wholly 
different view on this point. The Chief 
Judge, 8. M. Robinson, in giving judgment, 
refeis to many authorities and particularly 
to the case ot Davularu Vijaya Kamayya 
v. Davuluru Venkatasubba Hao (3). He 
says, at page 207 of the record, that several 
of the authorities to which he had been 
referred were cited init, and that he does not 
think it is an authority for more than this, 
that there may be cases in which the neces- 
sary result will be that the proceedings 
may have to be set aside entirely, and that 
at page 485* of the report of this case it 
is said that :— 

‘Avoidance by the minor of a decree 
against him may in some ‘cases ipso facto 
be tantamount to an adjudication of the 
suit; in others it might be possible and 
proper for the Court merely to avoid such 
par. of the decree as would affect tha minor 
and that part may be separable from the 
rest,’ ‘This case was concerned in the set- 
ting aside of a decree. In the case before 
us, “how ever, We are concerned with setting 
aside an award which has not apparently 
been executed or carried into effect by any 
active action.” 


The learned Judge then proceeds to deal 
at length with this point in the following 
. passage of his judgment :— 

“As regards plaintiffs Nos. 1 and 3, there- 
fore, who were minors and not properly re- 
presented before the arbitrator there must 
be a decree declaring that the award is not 
binding on them. As to whether the decree 
should go further and declare that the 
award is not binding on any of the parties 
to it I am of opinion that in this case there 
is no ground for passing such a decree. 
The major parties to the reference in the 
award acted with their eyes open and with 


full knowledge of what they were doing. 


Whatever may have been the immediate 


object they had.in viewand whether they ` 


were acting under the idea that they were 
protec’ ing the interests of the minors against 
their mother after her second marriage or 
were seeking to protect themselves as well 
as the minors, there is no ground for hold- 
ing that they should be relieved of the 
result of their considered action and their 
binding agreement to refer. It is noargu- 
ment to say that the result of remitting 


_(8) 32 Ind. Cas. 881; 39 M. L. J. 465; 39 M. 853. 
*Page of 30 M. L.J.--[Hd] eas 
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the minors to their original rights will have 
the efiect of creating great complications.” 
Mr. Justice Heald practically concurs in 
the conclusion ieachéd by his colleague. 
In the course of the argument of the appeal 
several additional grounds were mentioned 
upon which it was contended that the 
award ofthe 10th of June 1910 was void, 
such as that the arbitrator did not deal with 
several matters which had been referred to 
him, and did deal with several matters 
which had not been referred tohim. These 
objections, however, were not dealt with 
judicially Ly the Chief Court. Owing to 
the course the proceedings took it could 
not well be otherwise. Their Lordships are 
clearly of opinion that the several conclu- 
sions hereinbefore indicated at which both 
the District Court and the Chief Court have. 
arrived, and with which their Lordships 
entirely concur, afford ample’ and trust- 
worthy materials for the satisfactory and 
just decision of this appeal. Under these 
circumstances it appears to them that the 
more desirable, and indeed the more satis- 
factory course for them to pursue is to 
abstain from expressing any opinion what- 
ever upon the question on which the two 
Tribunals are in conflict, namely, , whether 
this award should be set aside in toto or 
only set aside as it has been against the 
two minors named in the decree of the Chief 
Court dated the: 18th of April 1921, and to 
decide the case upon the findings in which 
both the Courts concur and of which, as 
has been already pointed out their Lord- 
ships entirely approve. The opinion which ` 
their Lordships have formed on these re- 
liabie materiais is that this appeal fails, 
and should be dismissed with costs, and: 
they will humbly advise His Majesty accord- 


ingiy. 
Z.K. -> Appeal dismissed. 
Solicitors for the Appellant:--Messrs. 


Light and Fulton. 
Solicitor for the Respondent:—Mr. Dvuy- 
las Grant. 
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NAGPUR JUDICIAL COMMIS- . 
A SIONER'S COURT. ; 
Sxconp CivIL APPEAL No. 260-B or 1923. 
August 30, 1924, ` 
Present; —Mr. Prideaux, A. J.C. 
KISAN—P aIntIFF—APPELLANT 
versus 
MANWAR SAHIB—Dergexpant— 
RESPONDENT. 

Pre-émption—Vendee acquiring leasehold rights in 
property—Merger—Pre-emptor, whether can: obtain 
Khas possession. 

- If tha vendee of a property subsequently acquires 
leasehold rights from the lessee of the property the 
lease rights merge into thé owner's rights and the pre- 
emptor is entitled to khas possession on payment of 
what the vendee had to pay to acquire those rights, 


‘Amatoo v. anette Muksud Ali, 28 Ind. Cas, 314; 19 
O. W. N. 435, referred to. 


. Appeal against a decree of the Second 
Additional District Judge, Akola, dated 
the 26th April 1923, in Civil Appeal No. 239 
of. 1922. 

Mr. M. B: Niyogi, for the Appellant. 

Mr. M. R. Bobde, for the Respondent. 


JUDGMENT.—This appeal arises out 
of.asuit to preempt, The plaintiff ‘a co- 
sharer asks to be allowed to do so. 
defendant purchased pot hissa No. 6 of S. No. 
115 of Mouza Patur on.25th January 1922. 
The suit was brought on 5th April 1922. 
One Akaji was the lessee of the land sold 
and defendant acquired his lease-hold rights 
for Rs. 250 on 26th -April 1922. Itis un- 
necessary forme toenter into the various 
questions raised and decided in the Courts 
below except one. The plaintiff has succeed- 
ed in obtaining a decree which runs:— 

“the plaintiff do deposit Rs. 750 within. 
one month from the date of decree for. 
payment to the defendant and that after 
such deposit, the defendant do put: the 
plaintiff in symbolical possession of the 
6 acres 
3, gunthas 6 rental Rs. 4-10-6 of Patur, T. 
Balapur. The plaintiff is entitled to khas 
possession after the expiry of 10 years’ 
lease, i. e., ab the end of the year 1931-32, 
In default. of such deposit the plaintifi’s suit 
shall stand dismissed with costs and that 
the sum of Rs. 16-29 be paid by the de- 
fendant to the plaintiff. Defendant shall 
bear his own costs.” i 

The question before me 
plaintiff is entitled to immediate khas pos- 
session of the field on depositing the sum 
of Rs. 750. Plaintiff's Pleader’states that 
under the principle enunciated in s.1llof 
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‘the two rights are separate. 


The - 


“ig whetber . 
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the Transfer of Property Act the owner's 
and lessee's rights merged when the de- 
fendant took over the lease, and that de- 
fendant now must be treated as the owner. . 


“and plaintiff is entitled to immediate posses: 
sion. 


For the defendant it is contended that 
this is not so, and that plaintiff can hold 
in his lease-hold rights and the decree is 
only operative after the lease has expired. 
It is further contended that the question 
is one of intention, and that if plaintiff, 
when he bought from Akaji his léase-hold 
rights, intended to keep those rights alive 
and had no intention of. merging them into 
his ownership rights, it must be held that 
Iam referred 
to Amatco v. Sheikh Muksud Ali (1) which 
lays down:— 

“In deciding whether there is a merger. 
in equity what must be first looked at is 
the intention of the parties-and if that be 
not expressed, thenthe Courtlooks to the 
benefit of the person in whom the interests 
coalesce.” : 


It is a case where a malguzari tenant 
directly under the 16 annas zemindar after- 
wards took a mokarari lease from the 
putmidar : and it does not seem to me to be 
applicable to the present case which is of 
a different nature from the: one decided 
there, It seems to me that though the, 
Chapter in whichs. 111 of the: Transfer of, 
Property Act isto be found does not refer 
specifically to agricultural leases, yet the 
principle stated in`s. 111 (d) should be 
followed in a case like the present. It may 
be that the plaintiff as a pre-emptor would 


-have been bound by Akaji’s lease, but if 


the defendant chooses to acquire the interest 
of alessee and in that case the whole of 
the property becomes vested in him in the: 
same rights the pre-emptor can claim khas 
possession on payment of the sum the 
defendant has paid to acquire these rights. 

To hold otherwise would open the door to 


‘much fraud, It would be common to find 
‘cases in which a person, whose purchase is 


subject to a pre-emptor’s claim arranges 
that just before the sale a nominal lease - 
for a large number of years should be 
given to afriend,and that he shonld after- 
wards acquire those rights. It seems to 
me that once there hes heen a union of two 
unequal interests in the lessee or the lessor 
at the same time, the. Jease rights merge 
into the owner's rights, fection lll of 


(1) 28 Ind. Cas. 314; 19 C. W. N. 435, 
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the Transfer of Property. Act says nothing 
about intention. I think in the present 
case the plaintiff pre-emptorsho«ld be given 
khas possession on payment of Rs. 750 
already decreed plus another Rs. 250. 


He will deposit that sum in Court within” 


two months of this date for payment to 
the defendant, and having done so will 
be entitled to khas possession of the land 
in suit. He will in that case be also 
entitled to costs in the three Courts. Should 
he fail todo so, his case will stand dis- 
missed and he will pay -the defendant's 
costs throughout., 


` K. 8S. D. Appeal allowed. 


CALCUTTA HIGH COURT. 
UwIL Rute No. 1229 op 1924. 
; February 26, 1925. 
-Present:—Justice Sir Hugh Walmsley, Kr. 
NALINI RANJAN SHUN GUPTA— 
Derenpant No. 2— PETITIONER 
versus 
Tre CORPORATION or CALCUTTA 
' —PLAINTIFF AND ANOTHER— DEFENDANT No, 1 

— OPPOSITE PARTIES. 

Master and servant —Negligence of servant—Master, 
liability of. 

A master is not liable for an act of his servant 
: wry is outside the scope of-his employment. [p. 781, 
` ol. 2. 

A master is liablefor the negligence of his servant 

if that negligence ‘is an effective cause of the 
‘damage caused by the servant. [ibid.] 
“Where a chaufieur leaves a motor car, with the 
engins at rest, at the roadside, in charge of the 
leaner, and the latter puts the car in motion and 
‘causes damage, unless there are facts which show that 
the chauffeur should have anticipated that the cleaner 
would try to drive the car, the chauffeur cannot be 
held to be guilty of negligence, so as to make his 
master liable. [p. 781, col. 2. p. 762, col. 1,] ; 

Engethart v. Farrant, (1897) 10. B. 2410; 661. J. Q. 
B. 192; 75 L. T. 617; 45 W. R. 179, distinguished. 

A motor car with the engins at rest, is @ very 
different thing from a horse- drawn van with the 
veins attached to a hook, and a much larger measure 
of interference is needed to put it in motion. [p. 781, 
col. 2. 

Rule against an ‘order of the J ud ge, Court 
of Small Causes, Sealdah, (24 Parganas) in 
S. 0. C. Suit (Register) No. 1470 of 1923. 

“ Babu Joggeswar Majumdar, for the Peti- 
tioner. : 

Dr, D. N. Mitter and Babu Jagat Chandra 
“Bose, for the Opposite Parties, 
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JUDGMENT.—The petitioner has been 
held liable for damage caused toa lamp 
post by his motorcar. It is found by the 
learned Judge thatthe car’was taken out 
by achautfeur, that the cleaner accompa- 
nied him, that the chauffeur stopped the car 

“when he came to an obstruction, that he left 
the car in charge of the cleaner while he 
went toashop on business, and that while 
he was absent the cleaner put the car in 
motion and brought it into collision with the 
lamp. post. The defendant’s statement that . 
the cleaner was employed only to clean the 
car, and had been forbidden to. drive it, 
has been accepted. 

It is clear that the master is not liable 
merely on‘the ground that the cleaner was 
his servant, for the reason that driving the 
car lay outside the scope of the cleaner’s 
employment. The learned Judge does not 
rest his conclusion on that ground; he holds 
that the chauffeur was négligent in allowing 
to the cleaner the chance to drive the car; 
and in taking this view he relies on thé 
decision in the case of Engelhart v. Farrant 
(1). The rule stated in that decision is, that 
the master is liable for the negligence of 
the servant if that negligence is an effec- 
tive cause of the damage. -That rule -is 
well-established, but in this case as in that 
the difficulty lies in applying the ‘rule to 
the facts. The learned Judge appears to 
think that the facts of this case are so simi- 
lar to those of that case, that the rule may 
be applied without further consideration. 
That case, however, as Lord Esher, M. R, 
remarked, was on the border line, and. it 
would, therefore, be dangerous to rely upon 
inference from similarity. What is neces- . 
sary in this case is to determine whether 
the chauffeur was in fact negligent in leav- 
ing the car in charge of the cleaner and, 
if he was, whether that negligence was.an 
effective cause of the accident. A motor 
car with the engine at rest, is a very differ- 
ent thing from a horse-drawn van with the 
reins attached to a hook, and a much larger 
measure of interference is needed to put 
it in motion. Unless we can say that the 
chauffeur. ought to have anticipated that 
the cleaner would try to drive the car, I 
do not think that he can be held guilty 
of negligence. It is easy-to imagine facts 
which would warrant such a finding: but 

*those facts must not be assumed without 
evidence. In this case I do not think that 


(1897) 1 Q B. 240; 66 L, J. Q.B. 128; 75 LT. 617; 
45 W. R. 179, 
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the necessary facts have been proved, so 
I hold that the chauffeur cannot be regurd- 
ed as negligent. It follows that the master 
is not liable, and that the Rule must be 
made absolute, and the judgment and deciee 
of the lower Court set aside, the suit being 
dismissed with costs in both Courts, hear- 
ing fee in this Court one gold mohur. 

N. HE. kule made absolute. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

CivIL Revision No. 96-B oF 1923. 
January 28, 1924. 
Present:—Mr. Kinkhede, A. J. ©. 
SHANK ER—DsrenpANT— APPLICANT 
versus | 
OHUNILAL MULCHAND AND ANOTHER 
— PLAINTIFFS—NON-APPLICANTS, 

Civil Procedure Code (Act V of 1908), s. 115, Seh. IT, 
paras. lto 16—Arbitration—Procedure—Jurisdiction 
of Court after reference—Amendment of plaint, whe- 
ther can be allowed- -Revision. 

The words “shall not, save in the manner and to the 
extent provided in this Schedule, deal with such 
matter in the same suit”, in para. 3 (2) of Sch. II to the 
C. P. C., are imperative and convey, a prohibition, and 
limit the scope of the Court's jurisdiction. [p. 783, col. 


The scheme underlying paras. 1t016 of Sch. II to 
the C. P. CO, contemplates that from the moment the 
order of reference is made, the Court's jurisdiction to 
deal with the merits of the matter in difference refer- 
red to arbitration is suspended and it revives only in 
the event of the’ arbitration being ordered to be 
superseded under paras. 5, 8or 15 of the Schedule. 
Unless and until an order superseding the arbitration 
is passed by the Court on any of the grounds mention- 
ed in those paragraphs the Court cannot assume juris- 
diction over the matters in difference already referred 
to arbitration and cannot proceed with the suit. [p. 
783, col. 2; p. 784, col. 1.) 

It is only when the atvard remitted under para. 14 
of Sch. ILto the C. P. C becomes void on failure of 
fhe arbitrators or umpire to re-consider it, or is set 
aside under cl. (1) of para. 15, that the Court gets 
jurisdiction under cl. (2) of the said paragraph to pass 
an order superseding the arbitration and in that event 
alone it can proceed with the suit. [ibid.] 

Where a matter has once been referred to arbitra- 
tion the Court has no jurisdiction, until the arbitra- 
tion has been superseded, to permit an amendment of 
the plaint, and an order permitting such amendment 
is ultra vires of the Court and is liable to be set aside 
in rovision. [p. 784, cols. 1 & 2.] 

Oise-law discussed. x 

Revision against an order of the Ad- 
ditional Sub-Judge, Amraoti, dated the 9th 
March 1923, in Civil Suit No. & of 1922. 


My, A: N. Chorghade, for the Applicant, 


SRANKER v. citdNiLAL MbLOHAND, 


(86 È d. 1988] 

Mr G. V. Deshmukh, for the Non-Appli- 
cants. l 

ORDER.—This is a revision against an 
order allowing an application dated 7th 
March 1923 for amendment of the plaint 
which had the effect of raising the valuation 
of the claim as originally laid from Rs 5,C00 
to Rs 5 073, so as to oust Jurisdiction .of the 
Court to decide the suit. The plaint was 
filed on 17th June 1922 for the recovery of 
a sum of Res. 5,000 which included interest 
upto 30th March 1922. The plaint contained 
a clause that a fresh suit will be filed for 
interest subsequent to 20th March 1922, 
Betweeh the date of the institution and of 
the application, the parties had chosen to get 
all th: matters in disputein the suit between 
them referred through Court to the arbitra- 
tion of two arbitrators one selected by each 
and of one Sirpanch or Umpire, by a 
written joint application dated 7th October - 
1922. This application contained a pro- 
vision for the decision of all the- matters 
in dispute in the suit by the arbitrators 
in the event of.there being difference of 
opinion between them by the Sirpanch Dr. 
V.G. Bapat. The parties got an order of 
reference as p:ayed for and the reference 
was made through Court to the arbitrators 
with a direction to submit their award on 
or before 15th November 1922. Time was - 
extended on plaintiffs’ motion to 30th 
November 1922. Copies of proceedings were 
ordered to be supplied and time for sub- 
mission of the award was again extended 
to llth January 1923 and then to 19th 
January 1923 when at plaintiffs’ Pleader's 
request the Court granted a fresh extension 
till 7th February 1923. The Arbitrators 
asked for a week's time andthe Court grant- 
ed time till [6th February 1923. On 16th 
February 1923 an award dated 7th February 
1923 was received in Court embodying the 
decision of one of the two Arbitrators 
Ramrao Janrao and the Umpire Dr. V.G. 
Bapat. The other Arbitrator Jairamdas, 
Bhagchand gave no decision. 

On 2!st February 1923 he sent a written 
report that the parties would not agree to 
settle the matter amicably in the manner 
desired .by him and su-tgesting that the. 
Court should decide the matter. The 
plaintiffs putin their objection within- tha 
time allowed by the Court and. on 27th 
February 1923 the matter came up for hear- 
ing before it. The objections raised by tha 
plaintiffs were:— 4 


1, That Jairam Bhagchand did not agies 


(a) i. d. 1825) 
to work as arbitrator and took no part in 
the proceedings with Ramrao the other 
arbitrator ; 

2. that the plaintiffs had no notice of the 
hearing and were not asked to prove their 
case by evidence ; 

3. that the Umpire had no power to take 
part in the proceedings till both the panchas 
could not agree and that his decision was 
thus beyond the terms of the reference in 
the application. 

They, therefore, prayed that the alleged 
award of Ramrao and Dr. Bapat be set 
aside. 

The defendant raised no objection but 
gave notice to the plaintiffs to appoint some 
other arbitrator in place of Jairamdas Bhag- 
chand and asked the Court to appoint an- 
other arbitrator in his place under para. 5 
of Sch. IL of C.P. C. on the ground 
that although the said arbitrator did not 
express his unwillingness to act gave no’ 
award in writing. The case was set down 
for further action for 9th March 1923. 

The plaintiffs opposed this motion and 
urged that the reference to the arbitration 
should be superseded and the award set 
aside and that the matter be referred to 
new arbitrators. The Court did not decide 


the questions raised but granted the plaint- ` 


iffs' petition for amendment on 9th March 
1923 for inclusion of the claim for Rs. 73 
forwhich they had declared in the plaint they 
would institute a subsequent suit, inspite 
of the defendants’ objection that the said 
amendment involved change of forum. As 
a result of this amendment the plaint was 
returned for presentation to the Court of 
the Second Additional District Judge, 
Amraoti on 28th March 1923. 

The defendant-applicant contests the 
order of amendment on practically two 
grounds : 

(1) that the prayer, for amendment was 
not made in good faith but was simply a 
device to take the case off the file of the 
Subordinate Judge and came at too late ae 
stage ; 

(2, that the order was not legal in the 
absence of an order superseding the arbi- 

' tration and was highly prejudicial to the 
interests of the defendant. 
” A reference to the above facts and dates 
will show that the amendment was prayed 
for at avery late stage and with the evi- 
dent intention of ousting the jurisdiction 
of the lower Court to give decision in the 
cage a3 laid, in tepms of the decision of 
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the arbitrators. That the amendment was 
not sush as was necessary for the ends of 
justice is quite apparent from the fact that 
the sum included in the amended plaint 
was a paltry sum of Rs. 73 deliberately 
omitted- from the original claim as laid. 
The plaintiffs did not include it inspite of 
the defendant’s suggestion to that effect in 
para. Sof his written statement dated 14th 
August 1922 although they had opportu- 
nity to do so, when they filed their re- 


_joinder on 9th September 1922.. That the 


intention in making the motion for amend- 
ment was to take the case off the file of 
the Subordinate Judge who made the re- 
ference is tvo apparent to be concealed. 
It was certainly a device to oust the juris- 
diction of that Court. ih 

But the guestion is whether in restoring 
to this device the plaintiffs were within 
their legal rights and whether the Court 
in granting it was acting with or without 
jurisdiction or acted with any material 
irregularity or illegality in the exercise of 
its jurisdiction. This necessitates the. exa- 
mination of the provisions contained in 
this behalf in Sch, Il of GC P. ©. The ` 
agreement and the written application 
as required by para. 1 was made. The 
question of making reference to arbitration 
engaged the attention of the parties since 
9th September 1922, and they took time, 
to nominate the panchas, till 23rd Septem- 
ber 1922 and then again till 7th October 
1922. I, therefore, presume that the parties 
had selected such persons as were willing 
to act as arbitrators. Under para. 2, the 
Court was, therefore, bound to appoint 
them as arbitrators, and under para. 3 (1) 
to refer to them the matters in difference 
in the suit which they were required to 
determine, and fix a reasonable time for 
making the award and specify the same in” 
the order. That the Court has complied 


with these provisions of the Schedule will . . 


appear from the order-sheet dated 7th 
October 1922. Consequently under para. 3 
(2) the Court's jurisdiction to deal with the 
matter referred to arbitration in the suit 
was ousted. The words “shall not, save in 
the manner and tothe extent provided in 
this Schedule, deal with such matter in 
the same suit,” are imperative and convey 
prohibition and limit the scope of the 
A careful scrutiny 
of the provisions contained in paras, 1 
to 16 of the Sacond Schedule makes it very. 
clear that the scheme underlying these 
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provisions contemplates that since the mo- 
ment the order of reference is made the 
Court's jurisdiction to deal with the merits 
of the matter in difference, referred to 
arbitration is suspended and it revives 
only in the event of the arbitration being 
ordered to be superseded under paras. 5, 8 
and 15 of the Schedule. Unless and until 
an order superseding the arbitration is 
passed by the Court on any of the grounds 
mentioned in those paragraphs the Court 
cannot assume jurisdiction over the matters 
in difference already referred to arbitration 
and cannot proceed with the suit. The 
language of the Statute is very clear and 
emphatic and admits of no doubt: 

Once the award is made, para. 10 of the 
Schedule directes that the persons making 
it shall cause it to be filed in Court and 
the Court has to give notice of the filing 
to the parties. Paragraphs 12 to 15 lay 
down the mannerin which and the extent to 
which the Court can act in relation to the 
- award filed before it. The words “or being 
othérwise invalid” in para. 15 (1), cl. (c) of 
the Schedule are new. ‘The object of add- 
ing them was to meet the difficulty pointed 
out in Kali Prosanno Ghose v, Rajani Kant 
Chatterjee (1) so as to enable either party 
to have the award set aside if he considers 
the’award invalid on any ground, This 
amendment thus gives full and complete 
jurisdiction to the Court to set aside the 
award after hearing all sortsof objections 
under para. 15. It is only when the award 
remitted under para. 14 becomes void on 
failure of the arbitrators or Umpire to re- 
consider it, or is set aside under cl. (1) of 
para. 15, that the Court gets jurisdiction 
under cl. (2) of the said paragraph to pass 
an order superseding the arbitration and in 
that event alone it can proceed with the 


uit, i A . . . . 

The lower Court’s duty and jurisdiction 
was, therefore, confined to see whether there 
‘was any cause to remit the award or any of 
' the matters referred to arbitration for re- 
consideration in manner aforesaid and to 
considey and dispose of the objections raised 
by either party under para. 15 (1) and to 
dispose of the application of the defendant 
under para 5 of the Schedule. Instead of 
doing so, the Judge took up the plaintifis 
petition for amendment and avoided decid- 
ing the questions which the law-made it 
obligatory on him to decide and either exer- 
cised a jurisdiction which did not vest in 


_(1) 25 C. 141; 13 Ind. Dee. (N. 8.) 96. 
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him at the time, or failed to exercise juris- 
diction vestedin him by law In any case, 
he has acted with illegality or material 
irregularity in the exercise of his jurisdic- 
tion in entertaining the petition for amend- 
ment without first passing an order super- 
seding thearbitration. Theorder returning 
the plaint for presentation to proper Court 
being only a sequal to the erroneous order 
allowing the amendment was also one passed 
without jurisdiction, and it was not neces- 
sary for the defendant to have it separately 


-set aside by going up in appeal against it 


under the peculiar circumstances of the 
case. The defendant is, therefore, legally 
entitled to move this Court unders, 115, 
C. P. ©. for getting the order allowing the 
amendment set aside as being ultra vires 
and without jurisdiction. The view I take 
ofthe provisions of Sch. II of the C. P. ©. 
is amply supported by the express word- 
ing of the Statute itself, as also by several 
rulings of the different High Courts: Halim- 
bhai' Karimbhat v. Shankersai (2), Jamna 
Kunwar v. Nasib Ali (3), Salig Ram v. 
Jhunna Kuar (4) and Sheo Dat v. Sheo 
Shankar Singh (5). 

I, therefore, set aside the order granting 
permission toamend. Asa necessary con- 


_ Sequence of this, the order returning the 


plaint for presentation to another Court 
becomes ipso facto vacated, and the First 
Court becomes clothed with jurisdiction to 
deal with the case as it stood before him 
on 9th March - 1923. If the same Sub- 
ordinate Judge continues in charge of the 
file of the Court in which the suit was in- 
stituted, he or, any other Judgewho may 
have since beeninvested with jurisdiction 
to try suits of the value of Rs. 5,000 is 
hereby directed to take the plaint on his 
own file to enquire into and decide the 
questions left undecided, and dispose of the 
case according tolaw. It will be for him 
to decide whether the award is liable to be 
set aside or is one on the basis of which a 
decree should follow under para. 16, or whe- 
*ther the matters in difference between the 
parties should or should not be again refer- 
red to arbitration, In case he decides to 
supersede the abitration and sees no reason 
to make a fresh reference upon the basis 
of the parties agreement to refer the matters 

(2) 10 B. 381; 5 Ind. Dec. (N. s.) 642. 

(3) 24 A. 312. A. W. N. (1902) 72. : 

(4) 4 A. 546; A. W. N. (1882) 135; 2 Ind. Dee. (N, 8.) 


1160. 
(5) 27 A, 53; 1 A. L, J, 398, 
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in, dispute to arbitration, then and then only 
he shall proceed with the suit and decide 
it on the merils. ' 

The case is remanded to the Court of the 
Sud ordinate Judge for decision with advert- 
ance to the-above remarks. I allow Rs 50 
as Pleaders feein this revision. 


ZK. * Case remanded. 


RANGOON HIGH COURT, 
Civit, Miscettansors APPLICATION No, 15 
oF 1925. 

March 31, 1925, h 
Present :—Sir Sydney Robinson, Kr., Chief 
Justice, and Mr. Justice U Ba. 
SIN SENG HIN AND anoTueR— 
APPLICANTS 

eS eens _ versus 
. Tas COMMISSIONER or INCOME 
_ TAX- RESPONDENT. 

Inżome Tax Act (XI of 1922), ss. 31, 82, 33, 66— 
Ordz? under 5. 88— Reference to High Court, whether 
van be made on application of Assessee. 

Thore is no provision in the Income Tax Act 
ermittiag an Assessee to move the Commissioner of 
néome Tax to make a reference tothe High Court, 

acting under s. 66 (1) of the'Xct. l 

Bection 66' (2) of th- Income Tax Act refers in 
express terms to applications in respect of orders 
made under s. 3! or s: 32 of the Act and omits all refer- 
encé to orders thadé under s. 33 of the Act. Section 66 
(3) only permits an Assessee to move the High Court 
in the case of an application under subs. 2 of the 
section. An Assessee is not, therefore, entitled cither 
to apply to thé Commissioner of Income Tax ar to 
the High Court for a reference to the High Court 
where an order has been passed under s. 33 of the 
Income Tax Act. , ae 

Mr Patkar. for the Applicants. 

Mr. Higginbotham, for the Respondent. 

JUDGMENT.—After the Assistant 
Commissioner had passed an order with 
reference to the assessment of the peti- 


tioners the Commissioner took up the case’ 


on review in exercise of the powers confef- 
red bys 33 of the Act. The order of the 
Assistant Commissioner had been in the 
petitioner’s favour but the order of the 
Commissioner enhanced the assessment con- 
siderably. 

Petitioner then moved the Commission" r 
to state a case. This application purported 
to be under s. 66 (2) of the Act. The Com- 
missioner refused the application on two 
grounds; he held that there was no question 
of law arising and further that the Act did 
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not dllow‘of an Application in respect of an‘ 
order passed under s. 33. 

Weare moved to‘conipel the Commissioner 
to state a case. 

In the first place the Commissioner could 
no doubt have stated a cave under s. 66 (2) 
of his own motion had he seen fit to do 
so: : Hé considered the point, but holding’ 
as he'did that no question of Jaw arose he 
decided he could not exercise that power, 
There is no provision permitting an Asses- 
see to move Commissioner to act under 
s. 66 (1). 

In the next place it is to be noted that 
s. 66 (2) refers in express terms to applica- . 


- tions in respect'oforders under s. 31 ór s. 32 


and omits all: reference to orders under 
s. 33. The proviso shows that s. 33 was not 
overlooked. 
_ Next, s. 66- (3) only permits an Assesseé 
to move the High Court in the case of an 
application under sub-s. (2). Throughout 
ss. 3l and 32 are mentioned ands. 33 is 
omitted. A 4 
The right to requiré a ‘reference’ or to 
move the High Court to compel areference 
cannot exist without an express provision 
conferring’ ‘that’ right. There is no such 
provision and the application is, therefore, 
rejected with costs.’ Advocate’s fees three 
gold mohurs. 
Z. Ke Application rejected, 


APPEAL FROM ORIGINAL Decker No: 277 
oF 1922, 
February 26, 1925, 
Present:—Justice Sit Hugh Walmsley, Kr. 
and Mr, Justice Chakravarti, 
SURENDRA NARAIN SINHA 
AND OTHERS—DeFENvants Nog, 1, 2 AND 3 
—~APPELLANTS ` 
i . versus uses 
Raja BEJOYA SENGH PUDHORTA— 
PLAINTIFF AND ANOIHER—DEFEADaNT No, 4 
4 — Resrod Dents. 

Putni Law --Putnidar, status of—Briek making—~ 
Landlord, whether can object. 

The relation between a zemindar and a putn‘dar is 
very different from that between an ownerin fea 
simple and a lessee for aterm of years. [p. 786, c.l 2.) 

A putnidar, in the absence ofa stipulation to the 
contrary in the document creating the putni, can put 
the land to any use he likes, and the only matter to 
be considared is whether the use made of the lend 
affects the landlord's security in the matter. of the 
vant reserved. Ifthe use does not threaten the come 


786, - 


plete déstruction of the property, or if it does not 
threaten such a change asto cndanger the rent, the 
zemindar has no cause for cuniplaint. [p. 786, col. 1.] 

Berada Prasad Banerjee v. Bhupendra Nath 
Mukherjee, 75 Ind, Cas, 55; 50 ©. 694; (4924) A. 1. R. 
(0. 56, relied on. 
| The vse of putni land for the manufacture of bricks 
is rey consistent with a putnidar’s right. [p. 787, 
col. 2. 

Abhiram Goswami v. Shyama Charan Nandi, 4 Ind 
Cas. 419; 36 O. 100%; 10 O. L. J. 281 6A L.J. 857: 11 
Bom, L. R. 1234; 19 M. L. J. 530; 14 C. W. N. 1; 361. 
A. 148 (P. C.), relied on. ` ° 

A restriction against the digging of tanks in a 
document creating a putni cannot by analogy furnish 
a restrictive covenant against brick-making. [ibid.] 

Per Chakravarti, J—Putni taluks were really 
grants of the zemindar's interest without restrictions 
unless specially mentioned in the paitah. [ibid.] 

Appeal against a decree of the Sub- 
ordinate Judge, Murshidabad, dated the 
31st July, 1922. 


` Dr. D. N, Mitter, Sir Provash Chandra 
Mitler and Babu Narendra Krishna Bose, 
ior the Appellants. 


Dr. 8. C. Busak and Babu Ramani Mohan 


Chutterjee, for the Respondents. 
JUDGMENT. — 


‘ Walmsley, J.—This is a novel case, 


The learned Subordinate Judge of Murshid- 


abad has granted to the zemindar an injunc- ` 


tion restraining the putnidar and his lessees, 
the defendaiits, from making bricks any- 
where in the putni, and also a nominalsum 
by way of damages for the mischief caused 


by the brick-making that has alieady taken 
place. ‘ 


The defendants appeal, and urge that the 
decision is wrong on three grounds, firstly, 
because the -relation between zemindar and 
putnidar is such that the former is not en- 
titled to the relief claimed: secondly, be- 
cause the document creating the putni con- 
tains no stipulation against brick-making 
and thirdly, because the practice was begun 
many yeais ago, and-has been continued 
‘without objection by the zemindar until 
“this suit was instituted. 

` It appears tome that the defendants are 
entitled to succeed on each of these grounds. 


‘In regard to the first ground, the only 
matter to be considered is whether the use 
made of the land affects the landlord's 
security in the matter of the rent reserved. 
Jf the use does not thieaten the com; lete 
destiucticu ci the picpeity, or if it dees not 
threaten such aclaupge ub 10 tnuaLger the 
reut, the zemircar bas Lo cause icr icm- 
pigiut bte the cewercd Lorde d rasad Laner- 
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jee v. Bhupendra’ Nath Mukherjee (1)].. in 
the present instance neither of those 
dangers is present: where the bricks are 
made the surfece of the land will te chang- 
ed no doubt, but not irremediably, and the 
evidence is that at present the area affected 
is about 1 per cent. of the whole, 

An aitempt has been made to treat the 
relation Letween-a zemindur and a puinidar 
as similar to the relation between the Eng- 
lish owner in fee simple and the lessee for 
a term of years, but the relation is really 
very different and the comparison does not 
assist us. ae 5 

On the second point, the learned Judge 
seems to think that because the puinzinstru- 
ment does not authorise brick-making it 
by implication forbids it, and secondly, that. 
a reservation against digging tanks without 
permission may be construed as a reserva- 
tion against the excavations involved in 
brick-making. I do not think that either 
view is correct. There is no reservation 
against brick-making, and the zemindar can- 
not succeed by showing that there is no . 
clause that permits brick-making. As for 
the clause about digging tanks, brick- 
making may not be such an old practice as 
tank digging but it was very well-known in . 
1853 when the putni was created,and if the 
reservation had been intended to cover 
brick-making it might have done so ex- 
pressly. ` 

On the third point the learned Judge has 
treated the evidence in a very ` strange 
manner. ‘lhe defendants were able to show 
payments on account of brick-making as far | 
back as the ‘closing years of last century. 
These payments are entered in large Looks 
of account which appear to wear the marks 
01 being genuine. The Judge, however, says 
nothing at all about the rvkars containing 
these entries, and he objects to the sumars 
and cheque muris on the ground that they 
came from the custody of the putnidar's 
vendor and were produced late. The first 
objection confuses with title-deeds docu- 
ments which are valuable in the informa- 
tion they give about incidents connected 
with the putni, but do not in themselves 
form any part of the evidence of title. The 
second objection springs from the same 
confusion of thought: the present putnidar 
bad to call upon his vencor to produce 
the yapers, and it is not shown to us that 
he was negligent in seeking the aid of the 


(1) 75 Ind, Cas, 55; 50 C. 694; (1924) A. I. R. (O0) 56: 


[89 I. ©, 1995) 


` Court to compel the production: sohe cannot 
be held responsible for the fact. that the 
papers were produced late. Another remark 
must be made about the Judge's treat- 
ment of the evidence on this point: he says 
that the oral evidence is at variance wilh 
the contents of these papers and then deals 
very hardly with the evidence of plaintifi’s 
witness Chandra Kanta. The learned Advo 
cate for the respondents has been unable 
to show us where the oral evidence con- 
flicts with the papers, and as for Chandra 
Kanta it would seem as though any sus- 
picion to which his contradictions may 
give rise should go against the plaintiff 
rather than against the defendants. 

My conclusion is that the learned Judge’s 
judgment must be reversed on each of the 
grounds mentioned, and that the appeal 
must he allowed and the suit dismissed with 
costs in both Courts. 

In the view which I have taken, the 
cross objection preferred by the plaintiff- 
respondent must necessarily be dismissed 

“with costs—hearing fee three gold mohurs. 

Chakravarti, J.—I wish only'to add 

_ afew observations as to the real nature of 
the putni talugs as Tunderstand it and how 
they differ from ordinary lease- hold interest. 
Regulation VIII of 1793, s. 51, recognised 
the dependant talugs created by the 
zemindars before the Permanent Settlement 
and full protection was granted to them 
subject to the payment of the fixed rent. 
A number of these talugs were given the 
option of getting themselves separate | from 
the zemindari and directly holding under 
the Government as owners of separate 
estates and the rent payable by them to the 
zemindar was deducted from Revenne pay- 
able for the zemindari. Thisemphasises the 
fact, that these taluqdars, though in one 
' sense lessees, were looked upon as the 
absolute owner of the lands subject only 
to payment of the fixed rent. There was 
no restriction on or limitation to their rights 
as lessees. m 

It isin this sense it has been said that 
these taluqs were really transfers of the 
zemindars interests the consideration being 
payable not in a lump sum but by annual 
payments inthe shape of rent, The analogy 
of a lease hold interest as defined by the 
Transfer of Property Act is out of place 
here. There are some features which are 
common but the distinctive features cannot 
be ignored and the existing mode of enjoy- 
ment of these talugs disturbed, 


SURENDRA NARAIN SINHA V, BEJOYA SINGH DUBHORIA. 


787 


The Permanent Settlement imposed a 
limitation of 10 years’ term to all future 
leases crealed by the zemindar but this 
restriction was removed) y Regulation V 
011812 and grant of Permanent Talugs came 
into vogue and a number cf falugs called 
putni tulugs were created in the image of the 
istemrari mokarart talugs as known before 
the Permanent Settlement Regulation VIIL 
of 1819, called the Patni Law, was enacted 
to grant facilities to the zemindar to create 
talugs for punctual realization of rent at 
stated times with a view to help them to 
meet the demand of the Sun-set Law as the 
Revenue Law was popularly called. 

These putni talugs were really grants of 
the zemindar's interest without restrictions 
unless specially mentioned in the pattah. 
Even moAarar? fenu:e was jn some res- 
pects treated as not a meic lease; see Sonet 
Kover v. Himmut Bahadoor (2). 

It appears to me, therefore, that it is not 
possible toapply all the provisions of the 
Transfer of Property Act by analogy to the 
putni talugs and I have no hesitation’ in 
saying that a putnidar is competent to use 
or lease out land for the manufacture of 
bricks and this is wholly consistent with a 
putnidar’s right. The Transferof Property 
Act contains a saving clanse for the putnis 
governed by Regulation VIII of 1819. 

The question now at issue is really govern- 
ed by the case of Abhiram Goswami v. 
Shyama Charan Nandi (3). The question: 
as to whether the putnidarcan by this mode 
of user destroy the security of the rent 
payable need not be discussed now. It is 
not even suggested that the loss of the land 
used for manufacture of bricks has in the 
least diminished the value of the putni in 
question. * 

The clause restricting the digging of 
tanks cannot he enforced and cannot by 
analogy furoish a restrictive covenant 
against brick-making. I agree with my, 
learned biother that the suit should be dis- 
missed with costs as also the cross objec- 
tion. ; 

N. H. Appeal allowed; 

Cross objection dismissed. 

(2) 31. A. 92; 1 C. 391; 25 W. R. 239; 3 Sar. P.C. J, 
608; 3 Suth. P. O. J. 237. 1 Ind, Dec. (x. 5) 245 (P. O). 

(3) 4 Ind, Cas. 449; 36 O. 1003; 100. L, J. 284; 6 A. 
L. J. 857; 11 Bom. L. R. 1234; 19 M. L. J, 580; 14 ©. W. 
N. 1; 36 L A. 148 (P. O). 
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LAHORE HIGH COURT. 

Ssconp Civin Apprau No. 1546 or 1923. 
January 15, 1924. 

Present:—Mr. Justice Moti Sagar. 

AHMED KHAN AND coTHERS— 

PLAINTIFF5— APPELLANTS 
Versus 
MUZAFFAR KHAN AND oTHERS— 
DuFenvan1s— RESPONDEN’ S. 

Mortgage—Redemption—-Defendant in possession as 
owner— Adverse possession—Burden of m oof. 

Where a person claiming to be the heir of a 
deceased occupancy tenant brings a suit to redeem 
the occupancy lands which are alleged to have been 
Imortgaged to the defendants by the occupancy tenant 
and it appears that the defendants, who are also the 
landlords of the land in dispute, have held possession 
of the land ostensibly as owners for a long number 
of years, it is not necessary to enquire at all when 
the defendants’ possession became adverse. lIt is for 
the plaintiff to prove that he. has a subsisting title 
as owner and mortgagor atthe date of the suit. [p. 
783, col, 2.] : 

_ Second appeal. from a decree of the 
District Judge,. Attock at Campbellpur, 
dated the 2nd May 1928, . 


: Mr. Muhammad Tufail, for the Appel- 
ants, : ; 
Mr. M. S. Bhagat, for the. Respondents. 


JUDGMENT.—-In, 1884 one Said Ali, 
an occupancy tenant, mortgaged his oc- 
cupancy holding...measuring. 21 kanals 8 
marlas in area toone Rasul Khan, a pro- 
prietor, and delivered possession. ‘The 
plaintiffs, who are the descendants of Said 
Ali, have now brought this suit for redemp- 
tion of the mortgage’ on paymentof Rs. 21 
for which it is alleged the. mortgage had 
originally been effected. The ‘defendant 
proprietors denied the mortgage and plead- 
ed that the suit was barred by limitation. 
Both the Courts below have dismissed 
the suit holding that the plaintiffs 
have failed to prove that the mortgage 
was still subsisting. The plaintiffs have 
now come up in second appeal‘to this 
Court. 
` After hearing the learned Counsel for the 
parties, I am of opinion, that this appeal 
must fail. It is true that in the records of 
the Second Settlement, Said Ali was 
entered as an occupancy tenant and that in 
1884 he mortgaged his occupancy holding 
with possession to Rasul Khan for a sum of 
Rs. 21. In the Jamabandis of 1895-96. also 
the sons of Said Ali are entered as mort- 
gagors and Akram Khan, son of Rasul 
Khan, isshown a mortgagee. But in the 
records of the Third Settlement there is no 
mention of the mortgage and in the Jama- 
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bandi of 1900 the defendant proprietors are > -` 


recorded as cultivating the land. This entry 
has coutinued up to the present date, and 
there is nothing in the Reveuue Records 
since 1900 to show that the relationslip be- 
tween the parties was that of mortgagor and 
mortgagee. The plaintifis contention is 
that after the death of Akram Khan, son of 
Rasul Khan, the defendants, who are the 
reversioners of Akram Khan, occupied the 
landas mortgagees and that their possession 
was as reversiouers of Akram Khan. Accord- 
ing to the revenue papers the defendants 
have held possession ostensibly as owners 
for more than 20 years.and there can be no 
doubt that inorder to make them mere mort- 
gagees the plaintiffs must prove their own 
right as mortgagors. In Ram Chand v. 
Bhana Mal (1) a case very much in point, it 
has been clearly laid down that it is not ne- 
cessary in such circumstances to enquire at 
all when the defendants’ possession became 
adverse and that it is'for the plaintiff to 
prove that he had a subsisting title as 
owner and mortgagor at the date of the suit. 
The defendants in the present case denied - 
thealleged mortgage by the plaintiffs and 
stated that the occupancy rights had come 
toan end and. that they. had been in’ posses- 
sion as owners for more, than 20 years. The 
plaintiffs rely upon the entries:in the Second 
Settlement Records in which they are enter- 
ed as occupancy tenants and their occu- 
pancy holding shown as under mortgage 
with the defendants but that was more than 
30 years ago and it is possible that they may 
then have had-a subsisting title. In order 
to succeed in the present case, however, they 
ought to have shown that they had a sub- 
sisting title at the date ofthe suit. This in 
my opinion tbey have entirely failed. to 
ae and their suit must consequently 
ail. ‘ 
The appeal is dismissed with costs. 
Z. Ko Appeal dismissed, 


*(1) 71 P. R. 1900. 
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CALCUTTA HIGH COURT. 
‘Oiviu Rergeency No. 9 or 1924. 

; June 9, 1925. 
Present:—Justice Sir N. R Chatterjea, KT., 
Mr. Justice O. C. Ghose and 
Mr. Justice Cuming. 
ISABELLA COAL COMPANY— 

; APPELLANT 
versus 
Tus COMMISSIONER or INCOME-TAX, 
BENGAL—R«sponpDentT. 

Income Tax Act (XI of 1922), s. 10 (2) iviii)—Coal 
Comoany—Income, assessment of—Road and public 
works cesses, whether can be deducted—Premises,” 
whether includes coal mine. 

A Coal Company is entitled to claim a reduction 
in the computation of thair assessable income in 
respect of the amount paid by them as road and 
publie works casses in respect of their coal mine 
undar cl. (viii) of s. 10 (2) of the Income Tax Act. 
{p.:792, col. 1.) 

Ths word “premises” in el. (viii) of s. 10 (2) of the 
Income Tax Actis wide enough to cover a coal mine. 
fp. 789, cól. 2.] 

Hing regard to the nature of a coal mine, the 
cutting and taking away of coal amounts to using 
‘the premises for the purposes of the business within 
ths meaning of cl. (viti) of s. 10 (2) of the Income Tax 
Act. [toid. oe hs : 

Reference made by the Commissioner of 
Income Tax, Bengal, dated the 3rd Novem- 
ber 1924, ; : 

Mr, N.N. Sircar (with him Mr. U. N. Sen 
Gupta), for the Appellant. 

‘Mr. S. R. Das, Advocate-General (with 
him Mr. S. M. Bose, (Sr), for the Respond- 


“ent, 


; . JUDGMENT. : 
Chattorjoa-and C. C. Ghose, Jd. 
—This -is a Reference under s. 66 (2) of 
the Income Tax. Act, XI of 1922, | 
Tue assessee, the Isabella Coal Company, 
paid road and public works cess in respect 
of their coal mine, and claimed a deduc- 
tion of the amount paid by- them as cesses, 
in computation of the income-tax under 
cls. (viti) and (ia) of s. .10 (2) of the Income 
Tax Act, Xlof 1922, and the qnestion re- 
ferred to us is whether the sums piid by, 
them as cesses should be deducted under 
els. (riii) and (ix) of s. 10 (2) of the Act. 


Section 10(1) lays down that the “tax 


shall be payable by an assessee under the 
heal ‘ business? in respect of the profits 
or gains of any business carried on by 
“him.” (2) Such profits or gains shall be 
computed after making the following al- 
lowanees, namely:—(Omitting the other 
clauses). ` 

(viii) Any sum paid on account of land 
revenue, local rates or. municipal taxes in 
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respect of such part of thé premises as is 
used for the purposes of the business; ` 

(ix) any expen'liture (not being in the 
nature of capital expenditure) incurred sole- 
ly for the purpose of earning such profits 
or gains, 

„Ít is not, and cannot be, disputed that 
road cess and publie works cess are “ local 
rates” The question is whether they are 
local rates “in respect of such part af the 
premises as is used for the purposes of the 
business.” ; 

The first point, therefore, is whether a - 
coal mine comes within the expression 
“premises.” The word “ premises” is not 
defined in the Act. It is used with reference 
to buildings, but itis also used with re- 
ference to land, and there is nothing to 
show that in law the expression is restrict- 
ed to buildings. We think that the ex- 
pression is wide enough to cover a coal 
mine. 

The next question is whether the coal 
mine is ‘‘ used for the purpose of the busi- 
ness.” The assessee is a Coal Company. 
They raise and sell coal. It is contended, 
however, that so far as the coaltaken out, 
in respect of which the cess is levied, is 
concerned, itis not used for the purposes 
of the business as “ use ” does not contem- 
plate the destruction of the thing itself, 


-But having regard-to the nature of the 


property (a coal mine), the cutting and © 
taking away coal is using the premises for 
the purposes ofthe business. ‘In the case 
of mining properties the only mode in which 
they may be profitably used is to take 
from them valuable ores,” and the “ taking 
of ore from the mine is rather the use than 
the destruction of the estate.” See Mahesh 
Narain v. Nowbat Pathak (1). Cesses paid 
by the Company, therefore, are paid in re- 
spect of the premises and for the purposes 
of the coal business. Section 5 of the Cess 
Act (Act IK of 1880. B. ©.) lays down that 
all immoveable property (except as other- 
wise in ss. 2 and 8 provided) shall be liable 
to the paymentof a road and public works 
cess. Section 6 provides that “the road 
cess and the-public works cess shall: be | 
assessed on the annual value of lands and 
on the annnal net profits from mines, quart- 
ries, tramways, railways and other immove- 
able property ascertained respectively as in 
this Act prescribed.” Cesses, therefore, are 
payable in respect of all immoveable pro- 
perty, andamong others, mines. i 


Q) 32 O. 837 at p.852; 1 O. L. J. 437, 0 5 $5 i 
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The learned Advocate-General, however, 
contends that a distinction has been. drawn 
in s. Gofthe Cess Act (IX of 1880, B. C.) 
between land and mines, that in the former, 
the cess is payable on its annual value, 
whereas in the case of mines, it is payable 
on the net profits of the mine, aud although 
if the cess were payableon the mine as 
land it would be a local rate “in respect 
of the premises used forthe purposes of a 
business,” it is not soas the cess is pay- 
able in respect of the net profits of a mine, 
But s. 5 lays down that all immoveable 
property (except honses, shops and other 
buildings) shall be liable to the payment 
of a road and a public works cess and mine 
is immoveable property. It is true that 
s. 6 lays down (so far as mines are con- 
cerned) that the cesses shall be assessed 
on the annual net profits from mines. But 
s. 6 merely provides the mode of assessment, 
and ‘does not change the nature of the im- 
position, which is a tax imposed on all im- 
moveable property which includes mines. 

It is contended, however, that the cess is 
not payable on mine but on such part of 
it from which coal is taken away, and not 
even on the coal taken out unless there is 
a profit, andthe cess is payable only on 
net. profits. But unless the coal is taken 
out there would be no profits. 

Lastly, it is contended that as cess is pay- 
able on the net profits, it is not payable 
until the net profits are ascertained, and, 
therefore, cannot be deducted. But under 
s. 72 of the Cess Act the net profits of a 
mine (and quarties, etc.)are to be calculated 
on the average ofthe annual net profits 
for the last three years for which accounts 
have been made up. 

The Commissioner of Income-tax relies 
upon the Case No. 102 of -1920- decided by 
the Patna High Court [In the matter of 
Raja Jyoti Prasad Singh Deo (2)], and “ In 
the matter of K. M. Selected Coal Company 
of Manbhum (3).” In the first case it was 
held that income derived from-the rents 
and royalties of collieries does not fall with- 
in “income derived from business” under 
s. 5 (iv) of the Income Tax Act, 1918, but 
‘ within “ income derived from other sources” 
under cl. (vt) of that section, and that in 
assessing inceme-tax on such income, the 
amount paid in respect of-road cess and 

(2) 6 Ind. Car. 357; (1921) Pat. 81; 6 P. L. J. 62; 2 P. 
L. T. 188. 


(3) 83 Ind. C $. 920; 3 Pat. 295; (1924) A. I R. (Pat) 
670; 6 P. L. T. 376. 
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public works cess should not be deducted 
from the taxable income. That case was 
a reference (aders. 51 of the Income Tax 
Act of 1918) upon the application of the 
assessee who did not carry on business but 
who received rents and royalties and the 
question was whether road and public cesses 
paid by him should be dedacted in asses- 
sing the tax payable by him. 

As stated above, it was held that the in- 
come derived from rents and royalties of 
collieries does not come under the head 
of income derived ‘from business, and, 
therefore, did not fall under s. 9 of the Act 
which provided that the tax shall be pay- 
able by an assessee under the head “ in- 
come derived from business “in respect of 
the profits of any -business carried on by 
him and then set out allowances which 
might be deducted in computing the pro- 
fits. Section 11 of the Act, which dealt with 
income derived from “ other sources,” made 
an allowance of expenditure “incurred sole- 
ly for the purpose of making such income 
or earning such profits.” The learned Judges 
were of opinion that parments made on 
account of road cess and public works cess 
cannot be deducted under s. 11 in agsessing 
the income tax. Jn the view we take of 
cl. (xiii) of s. 10 (2) of Act XI of 1922, it 
is unnecessary to consider the above ques- 
tion in the present case. 

In thesecond case[K. M. Selected C'oal Com- 
pany of Manhhum (3)] it was held that a rate 
on the annualoutput of a mine imposed on 
a colliery proprietor unders. 23 (3, of the 
Bihar and Orissa Mining Settlement Act, 
1920, hy the Local Mines Braid cf Health, 
and acess inresyect of the annual des- 
patches of coal and coke frcm a mine impos- 
ed on a colliery proprietor unders. 45 of 
the Jleria Water Supply Act, 1924, by 
the-Jheria Water Board do not fall within 
s. 10 (2) (viii) of the Income Tax Act, 192%, 
but they do not fall within cl. (ix), and, there- 
afore, should ke deducted under the latter 
clause for the purpose of determining the 
proprietor's taxable income. The rates 
‘payable under those two Acts are no doubt 
local rates, but notarates imposed on such 
part ofthe premises as is used for the 
“purposes of business. The rates are im-. 
posed on the owners of mines~on the 
annual ontput frcm their mines under. one 
Act, and on the annual despatcles of -coal 
and ecke from the mine under the other, 
The Court there had not- iz consider the 
rates imposed by the Cess Act, under which 
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cess is imposed upon all immoveable pro- 
perty. So far ascl. (viti) ofs. 10 (2) was 
concerned all that was necessary to decide 
was that the word “premises ` does not 
include the annual output or the annual 
des itches of coal from the miues, upon 
which alone the rates were payable under 
the two Acts mentioned above. 

Road cess and public works cess on the 
the -other hand are taxes not against a 
person but against the property itself. In 
Surnomoyee Debee v. Koomar Puresh Narain 
Roy (4), the learned Judges observed 


that itis atak upon immoveahble property ` 


and is assessed upon the annual value of 
that property. They were not considering 
mines, in which case the mode of assessment 
is differently laid down. In Manindra 
Chandra Nandy v. Seéretary of State for 
India (5), the Judicial Committee ohserved 
that “both in ss. 6 and 72 (of Cess Act, IX 
of 1880) the net annual profits have 
reference to ‘the property and not to the 
individual.” 
We are accordingly of opinion that cesses 
. paid by the Uompany are local rates “in 
respect of such pirt of the premises as 
.is used for the purposes of the business” 
within the- meaning of cl. (viti) of s. 2 
of the Income Tax Act, and that they are 
entitled to deduction of the amount of the 
cesses paid. 

In this view it is unnecessary to consider 
whether the payment comes under cl. (ix) of 
s. 10 (2) of the Act. 

The petitioner Company is entitled to the 
costs of this Reference which is assessed at 
Rs. 350 including Counsel's fee. 

Cuming, J.—This isa Reference by the 
Commissioner of Income-Tax. 

The facts are these : A certain coal Com- 
pany, the Isabella Coal Company, has been 
assessed to income-tax. 

The Company contended that they were 
entitled to deduct first the amount they 
have paid on account of road and public 
works cess in computing the amount assese- 
able to income tax. They contend that 
their case falls under either s. 10 (2) (viti)or 
s. 10 (2) (ix), Se 

This claim has been rejected by the 
Commissioner of Income-Tax and on the 
application of the Company this Reference 


(4) 4 0.576 at p. 580; 2 Ind. Dec. (x s.) 365. 

(5) 9 Ind. Cas. 311; 38 0, 372 at p. 376; 15 C. W.N. 
210.8 A. L. J. 140: 130. L. 7,12 9 M. L. T. 198; 13 
Bom. L. R. 82; 21 M. L. J. 365; (1911) 2 N. W. N. 53; 
38 I-A, 3L (PG) - | : 3 ae 
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has been made to the Court. The. cas® 

turns on the construction of these two sec- 
tions of the Income Tax Act, s. 10 (2) (viity 

and (ix). 

Section 10 (2) (viii) runs as .follows:— 
“Any sums paid on account of land re- 
venue, local rates or municipal taxes in: 
respect of such part of the premises 
asis used for the purposes of the busi- 
ness.” . 

It is conceded that road cess and public 
works cess are local rates. 

Mr. Sirear contends on behalf of the 
Company that the tax is leviable on 
the mine and not on the income (e. 5, Cess 
Act), that it is calculated on the income 
no doubt but this is merely the method 
of assessment, thatthe only way of using 
the mine is by extracting the coal, that-a 
mine is a premises and so the whole of the 
mine is used for the purposes of the busi- - 
ness. Hence the present case comes under 
s. 10 (2) (citi). : 

The learned Advocate-General would. 
seem to contend that a mine is not a- 
premises, that the assessment is made really . 
on a business, the business being that of - 
cutting coal and that the cess is really paid : 
on account of the business. The cutting- 
of coal is the destruction and not the use of ' 
the premises. ` | 

- The cess is paid on the profit and hence 
on the business. 

_Ithink the Company must succeed. I 
hold that a mine is a premises. 

. The. expression premises has never as 
far as I know been legally defined. It. 
has been in one case held to mean a 100 
acre park. Popularly no doubt premises 
usually means a building. Legally I do 
not think it does. Weoften hear the ex- 
pression “house and premises” which clear- 


ly shows that the premises: are not the 


house only. Iam of opinion that a colliery 
is a premises, ee 

Then the whole colliery is used.for the 
purpose of the business. The colliery is 
used by digging the coal out of the seams, 
bringing it to the surface and selling it. 

The learned Advocate-General would con- 
tend that this is destroying thecolliery, not 
usingit. ` i ; 

. As Mookerjee, J., points out in Mohesh 
Narain v. Nowbat Pathak (1), the 
taking of ore from a mine is rather the use 
than the destruction of the estate, the partial 
exhaustion .being but the incidental cop- 
sequence of the use, 
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As far as I am aware there- is no-other 
way. of using a. colliery or mine except 
by digging the coal or minerals out of 
it. 

The learned Advocate-General would con- 
ten: that in the case of a mine it is really 
a cess levied on a business because the road 
cess and public works .cess is assessed on 
the annual net profit. This argument con- 
fuses the thing if I may say so which 
is liable © to pay fhe tax and the method 
of arriving at the amount to be paid in any 
case. 

Section 5 of the Cess Act states that all 
immoveable properties......... shall be liable 
to the payment -of a road cess and public 
works cess. A business cannot be said to 
be immoveable property. 

Section 6 on wuich the learned Advocate- 
General has relied merely prescribed the 
method for determining the amount of cess 
to be paid, in the case of land, on the 
ennual value and, in the case of mines, on 
the annual profit. No doubt the extrac- 
tion and selling of coal isa business but 
road cess and public works cess is assess- 
able not on the business but on the im- 
moveable property owned hy the person 
or persons carrying on the business, It is 
the property that is liable, not the person 
(see s. 5). 

I am, therefore, of opinion that a colliery 
ig a premises, thatitis used for the , pur- 
pores of the business, which businėss is 


the extraction and sale of coal and that 


the road czss and public works cess isa 
local rate. 

That being so, the Isabella Coal -Com- 
pany are entitled to deduct the amount 
piida3 road and public works cess in com- 
_ puting their gains and profits assessable to 
income tax. 

In this view of the case it is not neces- 
sary to consider whether the case falls 
under s. 10 (2) (ix) of the Income Tax Act. 


Z. K. Appeal allowed. 
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LAHORE HIGH COURT. 
Seconp CIVIL APPIsaL No. 2234 or 1923. 
February ly, 1924. 

Present:—J ustice Sir Henry Scott-Smith, 

i Kr. 
PADMUN AND OTUERS— PLAINTIFFS 
—APVELLANIS 
versus . 
ACHHAR AND OTHEnS— DEFENDANTS 
— RESPONDEN IS. 

-Specific Relief Act (1 of 1877), s. 18&—Transfer of 
Property Act IV of it&2), s. 6- Expectancy, ias efer 
of— Estate falling into possession—Apeenent, whaler 
can be enforced. 

- The 'Lransfer of Property Act is not in ferree in 
the Punjab and, therefore, there is no Statute ] cw in 
the Punjab which forbids the transfer of expectar.cies, ` 
[p. 793, col. 1.] 

An agreement by a person to transfer preyerty 
which he might obtain as an heir gives rise to a right 
which the Court will enforce when the inheritence 
falls into possession. [p. 793, col. 2.] 

Case-law referred to. , 

Second appeal from adecree of the Dis- 
trict Judge, Hoshiarpur, dated the Ist June 
1923. 

Lala Mehr Chand Mahajan, for the Appel- 
lants. | - 
Lala Fakir Chand, for ihe Respondents. 


JUDGMENT.—lIn the suitout of which 
the present second appeal arises plaintiffs 
sued fora declaration that they were en- 
titled to one-half of the estate left by 
Musammat Rajji and to half of the offerings 
made toa certain goddess. The claim was 
based upon an agreement dated the 5th of 
June 1896 alleged to have been exc cuted 
by the defendants or their predecessars-in- 
interest in which the executants agreed 
inter alia to make over to the. plaintifis’ 
predecessors any property which might .in 
future come to them by way.of inheritance, 
The First Court held ihat the agreement. 
was admissable in evidence and decieed 
the suit. The learned, District Judge on 
appeal held that the agreement was not 
admissible in evidence for want of registra- 
tion because it was clear that pronesty 
worth Rs. 100 or more was, alienated , Lere- 


-by. He was. however, ofopinion that. the 


agreement was tantamount to a transfer of 
future Yights of inheritance not only of.the 
executants but of their heirs and that such 
a transfer was void according to law hav- . 
ing regard tos. 6 of the Transfer of Pro- 

perty Act and Tota v. Abdulla, Khan (1), 
He. therefore, held that the agreement was 
void in so íar as it.purpoyted to transfer the 


(1) 66 P, R. 1897 (F. B.) 
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future rights of inheritance and dismissed 
the plaintiffs suit. 

Counsel for the appellants contends that 
though the Full Bench in Tota v. Abdulla 
Khan (l) held that a reversioner cannot 
transfer his right of succession it was sub- 
sequently held in Malik Ala Bakhsh v. 
Ghulam (2) that under s. 18 of the Specific 
Relief Acta sale of reversiouary 1ight of 
succession, though at the time of sale it 
does not effect a transfer of pri perty, gives 
rise to a ight which the Court will enforce 
when the inheiitance falls into possession. 
He points out that Musammat Rajji’s estate 
has now fallen into possessiin and that, 
therefore, having regard to this authoriry 
the agreement should be enforced. Counsel 
for the respondents, on. the other hand, 
cites Sri Jagannada Raju Garu v. Sri Rajah 
Prasada Rao (3) wherein it was beld tbat 
contiacts for sale of expectancies are void 
in India under the provisions of s. 6 of the 
Transfer of Pioperty Act and s. 23 of the 
-Indian Contract Act, and the suit for the 
specific performance of such a contract, 
instituted after the expectancy fell into 
possession js not maintainable. The ratio 
decidendi of that decision was that the 
Statute Law of India forbids transfer of 
expectancies, and it would be futile to forbid 
such transfer,if contracts to transfer them 

- are to be enforced as soon as the estate falls 
into possession. 
with approval by their Lordships of the 
Privy Council in the case reported as 
Ananda Mohan Roy v. ‘Gour Mohan Mullick ` 
(4) wherein it was held that a contract by 
a Hindu to sell immoveable property to 
which he is the then nearest reversionary 
heir, expectant upon the death, of a widow 
in possession, and to transfer it upon pos- 
session accruing to him, is void, The 
Transfer of Property Act, however, is not in 
force in the Punjab,and, therefore, there is 
no Statute Law in.the Punjab which for- ` 
bids the transfer of expectancies. In Eng-. 
land it is settled law that in the case of 
such expectancies equity will enforce a con- 
tract to convey the estate when it fell in; 
and it is pointed out in Sri Jagannada 
Raju Garu v. Sri Rajah Prasada Rao 


12) 15 P. R. 1899. 

(3) 29 Ind. Oas. 241; 39 M. 55t; 17 M. L. T. 419; 28 
M. L. J.65); (1915) M. W. N. 626. 

(4) 74 Ind. Cas. 499; 59 C. 929; 21 A U. 9.718; 4 
P. L. T. 6)}; (1923) A. T. R. (P. 0) 189; (1923) M. W. 
N. 803; 45 M. L. J. 617; 25 Bom. L. R. 1269; 33 M. L. T. 


385; 50 I, A. 239; 230. W. N. 713; 40 Q. L. J. 10 (P. 0.) 
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(3) that. a similar rule has- been applied 
in Jirdia in cases which were not. governed 
by the Transfer of Property Act. As this 
Act is not in force in the Punjab the.care is 
not governed thereLy and Malik Ala Eakhsh 
v. Ghulam (2), isclear authority in svy.) ort 
of the appellants’ Counsel’s argument that 
the agicemtnt in question. gave jise to a 
right which the Court should enforce when 
the inheritauce, falls into pcssession. I, 
therefore, do not think, having regard 10 the 
fact that the Transfer of the Property Act 
is noi in force in Punjab, that I shculd, 
fallow the deci-ion of the Privy Conncil- 
reported as Ananda Mohan Roy v. Gour’ 
Mohan Mullick (4) but that I-should follow 
Malik Ala Bakhsh v. Ghulam (2) which isa 
decision of a Division Bench. I, therefore, 
hold that the agreement relied upon by the 
plaintiff is not void in so far as it, purports 


.to transfer future rights of iuheritance and 


that the plaintiffs’ case cannot.be dismissed 
on that ground alone. 

The agreement shows that it was-executed 
on behalf of Achhar and Situ. who. were at- 
the time minorsand by Nihala, father of 
the other defendants. I also note that the 
defendants in the Trial Court did not- 
admit the execution of the agreement. ` The 
following questions will, therefore, remain 
for decision:— 

(1) Whether the agreement sued upon 
was executed by Nihala and on behalf of: 
Achhar.and. Situ. r 

(2) Whether it is. binding upon Achhar 
and Situ who were at the time minors. 

(3) Whether it is binding on Nihala’s 
heirs who are now defendants. y 

I accept the appeal and setting .aside-the 
order of the lower Appellate Court, remand - 
the case thereto for re-decision. It will be 
open to the lower Appellate Court to re- 
mand the case to the Trial Court for such 
further enquiry as it may deem necessary. 
Stamp in thisCourt will be refunded and 
other costs will be costs in the case, - 

Z, Ke Appeal accepted, 
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RANGOON HIGH COURT. 
Civit Revision No. 217 or 1924. 
March 2, 1925. 

Present :—Mr. Justice Carr and 
Mr, Justice Brown, 
MAUNG- THEIN ZAN AND OTHELS— 
APPLICANTS 
- versus 
8, A S. FIRM, pY its Acent MUTU 
RAMAN CHETTY—RESPONDENIS. 


' Civil Procedure Code (Act V of 1908), s. 94 (d),- 


0. XL, r. L— Receiver, whether can be appointed by 
Court suo motu—Execution of decree—Attachment of 
prospective rents, legality of—-Order directing tenants 
to pay rent to deeree-holder—Order permitting decree- 
holder to file suits to recover rent—Procedure. 

An existing debt can be attached in execution ofa 
decree, but there is no provision of the Code under 
which a debt that has not yet fallen due can be attach- 
ed. An attachment of rents which have not fallen due 
but are only prospective is merely an attachment of a 
debt that has not yet accrued due, and cannot, there- 
fore, be permitted. [p. 794, cols. 1 & 2.] 

An Executing Court has ng authority to empower 
anyone to collect the rents of attached property 
except by duly appointing him as a Receiver. [ibid ] 

An Executing Court has no power to order the ten- 
ants of the judgment-debtor to pay their rents to the 
decree-holder, and if the tenanta refuse to pay the 
rents to the decree-holder they cannot be prosecuted. 
The rents can be recovered, if necessary, by suit by a 
duly appointed Receiver. [p 795, col. 1.) 

The Executing Court has no power to authorize any 
one but a Receiver to file suits to recover rents 
of property belonging to the judgment-debtor. 
[ibid.] 


A Receiver can be appointed by the Court on its onn 
motion. [ibid.] 

Civil revision against an order of the 
District Court, Yamethin, in Civil Exeeu- 
‘tion No, 21 of 1924. 


Mr. Vekharia, for the Applicants. 
Mr. Aiyangar, for the Respondents, 


JUDGMENT.—The procedure of the 
District Couit in this case has not been 
satisfactory. It appears that the respondent 
had obtained a money decrce for a large 
sum and under it attached a large num- 
ber of properties in Execution Case 
No. -19 of’ 1924 of the District Court, 
Yamethin. In that case he. applied for the 
appointment of a Receiver to collect the 
rents of the house properties and paddy 
lands, but that application was afterwards 
withdrawn. 

Then in Execution No. 21 of 1924 he 
filed a separate application for attachment 
of the rents of the house properties and 
prohilitory orders were issued attaching 
those rents as they fell due (la sin). The 
legality of this is highly questional.le. 
„An existing debt can be attached but, tLere 
appears to be no provision of the Code 


MAUNG THRIN ZAN v. S. 4. 3, BIRM, 


(89 I. O. 1928] 


under which a debt that has not yet fallen 
due can be attached, And attachment of 
rents which are only prospective is merely 
an attachment of a debt that has not 
acciued due. 

Then in Miscellaneous No 42 of 1924 
the present petitioners applied fer ren.oval 
of attachment on the properties not, appa- 
rently, for. removal of the attachment. of 
the rents. 

Then, in Execution No. 21 of 1924, ° 
Maung Thin Maung applied to be allowed to ` 
collect the rents of the houses on furnishing 
security. Inthe diary Maung Thin Maung 
is described as the judgment-debtor, but 
his petition was filed as next friend of the 
present petitioners, who are minors. Notice 
was issued to the decree-holder, who ap- 
peared and objected and offered to give 
security himself if he were allowed to” 
collect the rents. The District Judge then 
passed orders allowing the decree-holder ' 
to collect the rents on furnishing securi- 
ty. It is this order that we are asked to 
revise. h i 

In our view the order was passed with- 
out jurisdiction. The Court has no autho- 
rity toempower anyone to collect the rents 
except by duly appointing him as a” 
Receiver. If that had been done there 
would have been imposed on the Receiver 
the duty as well as the right to collect the ' 
rents and he would be liable if he failed 
in that duty. As matters stand no res- 
ponsibility whatever seems to have been 
imposed upon him. 

The order was otherwise objectionable. 
It directed the decree-holder to give secu- 
rity for the re-payment of the rents with © 
6 per cent. interest if the attachment 
should be removed. Jn other words the 
Court has taken upon itself to lend the - 
decree-holder this money at that rate of - 
interest. It has nopower to do this, and 
the procedure is otherwise objectionable. - 
Even if the attachment be not removed 
the moneys will have to be brought into 
account in the settlement of the decree. A 
Receiver, if appointed, would be required ~ 
to pay.into Court from time to time the 
moneys realized. | ; 

Another objection is that the: learned - 
Judge has given no reason whatever for his 
order or for his selection .of the decree- 
holder as rent collector. 


On the file we find also a petition by -. 
the decree holder complaining that the ~- 


tenants.have refused to pay the rent. On . 
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this is an order by the District Judge 
in which hesays that if the occupants dis- 
obey the Court's order they can be pro- 
secutel. This is highly unfortunate. The 
Gourt’ has no power to order the tenants 
to pay their rent, and if they refuse to pay 
it to the detree-holder they cannot be pro- 
‘secnted. The rents can be recovered, if 
necessary, by suit by a duly appointed 
Receiver. 

We are informed that the Court has 

authorised the decree-holder to file suit for 
rent. If this is correct it is agin highly 
unfortunate, for the Court has no power 
to authorise anyone but a Receiver to file 
suits. : 
\For the respondent it has been argued 
that the order isin effect an order appoint- 
ing a Receiver. We cannot accept this con- 
tention. The proceedings are highly irregu- 
lar and the order cannot stand. It is set 
aside. 

But we think that on the record it is 
clear that a Receiver should be appointed 
for the protection of.the estate. We have 
no application for the appointment of a 
Receiver before us, but itis clear under 
s. 94 (d) and O. XL,r 1, ofthe C. P. G. 
that the Court can act on its own motion. 

We, therefore, appoint the Bailiff of the 
District Court of Pyinmana to be Receiver 
ofthe properties under attachment in this 
case until such time as the District Court 
may appoint some other person as Receiver. 
We direct the District Court to fix the 
powers, duties and remuneration rate of 
the Bailiff as temporary Receiver and to 
issue to him an order of appointment in 
due form. 

The District Court should then hear the 
parties and proceed to appointa Receiver 
pending the disposal of the case. 

The respondent will pay the petitioner's 
costs of this application—Advocate’s fee 
five gold mohurs, 


Z. K. Order accordingly. 
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LAHORE HIGH COURT. 
LETTERS Parenr ArPBAL No. 214 oF 1924. 
February 10; 1925. 
Present:—Justice Sir Henry Scott- 
Smith, Krt., and Mr. Justice Martineau. 
MOHAR CHAND—P.atntirr— 
APPELLANT 
VETSUS 
HABIB AND organs - DEFENDANTS— 
RESPONDENTS. 


` Letters Patent (Lah.), el. 10—Single Judge's order 
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rejecting application for restoration of appeal dis- 
missed in default, whether “judjment"— Five appeals 
disposed of in half an hour—Counsel failing to appear 
on reasonable supposition, whether suficient ground 
for restoration—Mistuke or laches of legal adviser-—- 
Restoration on payment of costs. : : 

The order of a Single Judge of the High Court 
rejecting an application for the re-admission of an 
appeal dismissed in default is a “judgment” within 
the meaning of cl. 10 of the Letters Patent. [p. 795, 
col. 2.) 

Mathura Sundari Dassi v. Haran Chandra Shaha, 
34 Ind. Cas. 634; 43 0. 857; 200. W. N. 594; 23 0. L. 
J. 443, applied. 

That five appeals were disposed of hy a Bench of 
the High Court within half an hour and the last 
one was dismissed in default and the appellant's 
Counsel failed to appear because he supposed reason- 
ably that his case would not be reached in so short 
a time, is a sufficient ground for restoration of the 
appeal. [p. 796, col. 1.] 

Obiter -- Where.a suit has been dismissed for mistake 
or laches of the legal adviser of a party the Court 
will not hesitate, if proper grounds are made out, 
tə restore the suit upon payment of costs, if any 
costs have been incurred by ths other side. |ibid.] 

Mathura Sundari Dassi v. Haran Chandra Shaha 
3h Ind. Cas. 634; 43 ©. 857; 20 O. W. N. 594; 23 O. L. 
J. 443, applied. 

Letters Patent Appeal from an order of 
Mr. Justice LeRossignol, dated the 8th 
October 1924, in Civil Miscellaneous No. 425 
of 1924. . 

Mr. M. S. Bhagat, for the Appellant. 

Mr. G. S. Salarya, for the Respondents. 

JUDGMENT.—This is an appeal under 
cl. 10 of the Letters Patent from the order 
of a Judge in Chambers rejecting an appli- 
cation under O. XLI, r. 19, ©. P. C., for 
the re-admission of an appeal dismissed in 
default. ; ; 

A preliminary objection was raised by 
Counsel for the respondents to the effect 
that no appeal lay from the order of the 
Judge in Chambers becanse that order did | 
not amount to a judgment within the mean- 
ing of cl. 10 of the Letters Patent. We 
overrule this objection having regard to the 
decision reported as Mathura Sundari Dassi 
v. Haran Chandra Shaha (1). The principle 
therein enunciated in our opinion applies 
here. vee co 

The application for re-admission was 
supported by the affidavit of one Sujan 
Singh, Clerk of Mr. M. 8. Bhagat, Advocate, 
who was engaged to appear for the appel- 
lant at the hearing before the Judge in’ 
Chambers. The order of the Judge in ` 
Chamhers rejecting the application for re- 
admission is a very brief one. It merely 
states thb there were no snffitient grounds 
for re-admission of the appeal, The grounds 

(1) 34 Ind. Oas. 634; 43 C. 857; 20 ©. W. N. 594; 23 
A. L, J. 443, 
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put.. forward i in; thes afidavit of Sujan Singh 
were-in-our opinion:sufficient -for-re.admis- 
sion of the ‘appeal. -No -counter-affiidavit 
has been tiled and we, therefore, see no 
reason 
made in. theaffidavit. ‘The. latter shows that 
the appeal was No 9 and-the -last on the 
list lof the 14th: April 3924. -Mr. :-Bhagat 
Was, ou that day, engaged in apart heard 
case before: a: Bench. of: the Court and 
arranged with -Mr. A: N. Chona to appear at 
“the. hearing of the appeal.and also-instruct- 
ed. his clerk. to watch , the cases and to 
inform “Mr... “Chona when this appeal -was 
likely.to be taken up. The affidavit -shows 
thatthe clerk went -to the Court at 11-30 
and found that case No. 4 was then being 
heard. :He went away to: attend to .other 
business and when he came back within 
hallan hour he found that all the work 
get down in.the cause list had been disposed 
of-and:that this. appeal chad -been.dismissed 
in default. -Ft is contended that -the Coun- 


sel could reasynably have no ground for. 


supposing that case No. 9 would be reached 
before. 12 o’clock. It certainly was not 
likely that five cases would’ be disposed of 
within half-an hour. We note that no one 
appeared, on behalf of the respondents, In 
our, opinion sufficient grounds have, been 
shown for restoration of the appsal. In 
Mathura Sundari Dassi v, ‘Haran Chandra 
Shaha.(1) it was.said that judicial décisions 
of high-authority favour the view that even 
where suits have been dismissed for mistake 
or, laches of the legal. advisers of parties 
the Court will not hesitate; if proper 
f grounds are. made out; to.restore the suit 
upon „payment of costs. Even if we were 
satisfied that. there had .been laches on 
the. par tof the Counsel in the present case 
we should have been disposed to.restore the 
appeal upon payment. of costs, if any .costs 
had. been incurred by the other. side. | But 
here, as the other -side also was not repre- 
sented at the hearing, no costs were incur- 
red. 

We. accept the appeal and setting aside 
the order of, the Judge in Chambers restore 
the appeal to the pending file, Costs to be 
costs.in the cause. 


8. D. Appeal accepted, 
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PATNA HIGH COURT. 
_Sxgconp Cıvıl AppgaL “No; 821 oF 1922 
May 27, 1925. 

Present: — Sir Dawson Miller, 

Kr, Chief Justice, and Mr. Justice 
Macpherson. 
-KRITTIBASH MAHTON AND o1HERS 
—DeFENDANTS—APRELLANIS 

versus : 
~BUDHAN MAHTANI AND OTHERS 
— PLAINTIFES— RES?On DENTS. 

Hindu Law—Mitakshara and Dayabhaga Schools--- 
Kurmni-Mahtos of Manbhum District—Law applicable 
—Burden-of proof. 

. In Chota Nagpur the term: “aboriginal” denotes, 
races only. It impliés nothing as to religion which 
may be even within the same tribe Animism, a slight 
veneer of Hinduism, varions intermediate stages of 
Hinduism, Hinduism or Chr: istianity. On the other 
hand, the term “Hindu" has in Chota Nagpur refer- 
ence only to religion. [p. 798, col. 1.] 

The Kurmi-Mahtos of the Manbhum District are 
racially an aboriginal tribe. They.are the most 
numerous community of that District from which they 
have over-flowed into the neighbouring Districts, 
They have no-congera whatever, except in the accident 
of name with the Dravido-Aryan ere ie: and 
menial. cagte of Kurmis in Bihar ` proper. fp. -798,' 
cols, 1 & 2.) 

It is never safe to infer that a tribe. or a member of- 
a tribe, merely because of the adoption or superim posi- 
tion of some Hindu practices, or even when it is 
practically Hinduised, is Hindu so as to be affected by ` 
the Hindu Shastras in.matters of succession .On the 
contrary itis atleast consistent with experience and 
probabilities that the tribal customs.as to, succession 
should be carried on into and persist after the adop- 
tion of Hinduism. |p: 798, col: 2.] ' 

There is no lew loci as.to the system .of Hindu Law 
which prevails. in Manbhum or in -any area: of it. - It 
cannot be predicated ofa Hindu of that district and 
particularly of a convert to Hinduism from the local 
tribes that he belongs-by operation of law to any 
particular sehool af Hindu Law whether: Mitakshara, 
Dayabhaga or any other. -Itisa matter of proof in 
each case whether he is governed by a particular, 
school [p. 799, cols. 1 &2.] 

In cases relating to-inheritance among aboriginal 
in. Manbhum it is always necessary to.enquire whether 
even if Hinduised (slightly; . partially, or .compl]ztely) 
they have abandon:d the tribal custom.. as to inherit- 
ance usually they have not, evan where, as is unusual, 
Hinduisation is complete), and then if they have 
abandoned the tribal custom what. particular-school of 
Hindu Law. they have adhered to. Both points of 
ewquiry are in Manbhum questions of fact to be deter- 
mined on the evidence. [p. 799, col. 2; p. 800, col. 1.] 

Appeal against a decision of the District 
Judge, ` Manbhum ‘Sambalpur, dated the 
15th May 1922, confirming that of the 
Subrodinate Judge, Parulia, dated the 15th 
September 1921. 

Mr. A. K; Ray, for the Kapala 

Messrs: A. B. Mukharji and B. B. 


Mukharjt, for the Respondents. 


JUDGMENT. 
. Miller,.C, J.—The only. question.raised 


“N 
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in this appeal is whether the learned Judge 
was right in holding that the parties in 
this cass were governed by the Dayavhaga 
School of Hiudu Law. The plainuffs sued 
for a declaration of their title to and re- 
covery of possession over the estate of 
o Charan Manto who died childle:s in the 

year 1837: Upon His death some dispute 
appears to have taken place between his two 
sisters and. his mother and grand-mother 

on the one, hand and the descendants of a 
brother of his grandfather on the other. 
The matters in dispute appear to have 
been left to the decision of a neighbouring 
zemindar and he decided what he thought 
would be the proper solution of the dispute 
between the pa'ties. He decided apparently 
that Charan Mahto’s mother Fulmani Maha- 
tani and her mother-in-law Radhamani 
Mahatani should remain in possession of 
the property in dispute for their lifetime 
as maintenance but that after their death 
the property should go to the defendants’ 
branch of the family. Fulmani Mahatani 
rem ined in possession of this property from 
that time up to the time.of hér death: in 
1919, the mother-in law having predeceased 
her. It appears that she made a gift of 
the property in 1901 to her daughters, 
sisters of Cuaran Mahto, and two of the 
plaintiffs in the present suit. The main 
question in contention between the parties 
-in this case was whether they were govern- 
ed by the Hindu Law or whether they 
were governed by the laws and customs 


of the aboriginal tribe to which they origin- | 


ally belonged. If they were governed by 
- the custom of the aboriginal tribes then 
undouhtedly the property would go to the 
defendants’ branch of the family on the 
death of Charan Mahto. If they were 
governed by the Dayabhaga School of Hindu 
Law then it is equaily clear that the pro- 
perty would go tothe plaintiffs’ branch of 
the family: ‘This was the main question in 
dispute between the parties, 


Both Courts found that they were govern- 


ed by the Dayabhaga Schoòl of Hindu Law. 
We are asked to say in this appeal that the 
learned Judge was not justified in arriving 
at the conclusion that even if the parties 
_ were undoubtedly governed by. Hindu Law 
they were still governed by the Dayabhaga 
School of Hindu Law and it is contended 
that he has not prope:ly considered that 
question but has assumed that because the 
parties lived in Manbhum where apparent- 
ly there are a number of Bengalees the 
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Dayabhaga School of Hindu Law- prevailed 
throughout that locality and, therefore, the 
parties in this case were guverned by that 
School of Hindu Law, The only question 
really which the learned Judge- had. to 
decide was whether the parties were Hindus 
or not, for it appears from his judgment 
that it was not disputed by the learned 
Vakil who argued the appeal that if the 
parties were Hindus the -plaintiffs would 
succeed tothe property left by Charan. 
There was an admission by the learned 


-Vakil who appeared on behalf of the de- 


fendants that if the parties were Hindus - 
it was unnecessary to go into the question 
whether the Dayabhaga or the Mitakshara 
School of Hindu, Law applied, because in 
that case he conceded that- they could not 
succeed to this property. ln these circum- 
it seems to me that we cannot 
send the case back again to the: learned 
Judge to determine the very question of 
fact which. was conceded by the learned 
Vakil who appeared on: behalf of the de- 
fendants and that: is the only question. 
which was raised in this appeal. 

It was suggested that the learned Judge 
was wrong in failing-to consider the effect 
of what has been called family arrange- 
ment, whith I have already referred to, 
made on the death of Charan Mahto: It 
does not appear to me that this was a family 
arrangement in the ordinary sense of the 
term. It was merely a dispute between the 
mother as to her maintenance and thé other 
branch of the family who were claiming 
throughout that the property ought to go 
direct to them. The zemindar who settled 
that dispute for them considered that the 
mother ought to be entitled: to remain in 
possession of the property during her life- 
time and that afterwards it should go tothe 
defendant’s branch of the family. I do 
not think that anybody else was bound 
by that arrangement. This appeal must be 
dismissed with costs. 

Macpherson, J.—I agree. As a result 
of the astonishing admissions made at the 
Bar in the Court of the District Judge this 
second appeal manifestly cannot succeed. 

By way of supplement to the judgment 
which has just been delivered by my Lord. 
the Chief Justice, it seems expedient to 
make some observations on certain mis-. 
conceptions which arose in the course of the 
litigation. : 

The parties are kurmi-mahtos of: the 
Manbhum Pargana of the Manbhum Digs 


"798 
trict. They are descendants of two brothers, 
the plaintiffs-(respondents) being two grand- 
daughters (son’s daughters) of-Dinu the 
elder brother and their sons, and the de- 
fendants-(appellants) being a son and de- 
ceased sons’s sons of Kinu the younger 
brother. The property in controversy 
belonged to Charan, only son of Dinu, 
and brother -of the first two plaint- 
iffs and was held by Charan's mother 
Fulmani till her death in 1326, The plaint- 
iffs alleged title -by inheritance on the 
ground (1) that they are Hindus governed 

- by the Dayabhaga Law, and (2) by gift from 
Fulmani and denied the tribal custom in 
assertion of which the defendants took pos- 
session after Fulmani’s death. The defence 
substantially was that only agnates succeed 
as the parties are not governed hy the 
Hindu Shastras at all butthe right of suc- 
cession is determined by the tribal custom 
and usage of the Kurmi Mahto tribe where- 
by the plaintifs would not but the defend- 
ants would inherit to Charan, but they 
also ill-advisedly added that they are not 
Hindus. They also put forward a mimansa- 
patra of 1887 (found by the District Judge 
to, be genuine) which showed that the zemin- 
dar had decided that Fulmani and her 
mother in-law should hold the property in 
dispute as maintenance for life after which 
it should go to the eldest son of Kinu, who 
was the original defendant No. 1. 

The trial custom alleged is really not 
open to doubt but the Courts below con- 
sidered the main question to be “whether 
the parties are aborigines? (aborigiuals) 
or Hindus”. 

There they misunderstood the position, 
the question set out being as meaningless 
as would be the issue “are the parties 
English or Christians.” 

The term “aboriginal”, at least in Chota 
Nagpur, denotes race only. Itis in fact so 
used in s. 46 (6) of the Chota Nagpur Ten- 
ancy Act. It implies nothing as to religion 
which may be even within the same tribe 
Animism, a slight veneer of Hindujsm, 
various intermediate stages of Hinduism, 
Hinduism or Christianity. On the other 
hand, the term “Hindu” has in Chota 
Nagpur reference only to religion. 

Now it does not admit of the faintest 
doubt that the Kuymi-Mahtos of the Man- 
bhum District are racially an aboriginal 
tribe. They are the most numerous com- 
munity (whether tribe or caste) of that 
district from which they have overflowed 
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into the neighbouring districts. They have 
no concern whatever exceptin the accident 
of name with the Dravido-Aryan agricultural 
and n enial caste of Bihar proper. 

This important and numerous aborig- 
inal tribe of agriculturists has, however, 
moved substantially towards Hinduism 
and rather faster than the other great tribes 
of the district, such as the Santals aud 
Bhumijs. There is, of course, a good deal of 
variation in the stages that. have been 
reached in different parts of the district and 
neighbouring districts in respect of the 
adoption or rather superimposition of Hindu 
practices, and some areas lag behind. Noti- 
fication No. 550 of the 2nd May, 1913, 
under s. 332 of the Indian Succession Act, 
1865, which withdrew the Act with re- 
trospective -effect from. among other tribes, 
the tribe “known as Kurmis” (that is the 


Kurmi Mahto tribe of Chota Nagpur, as 


distinguished from the entirely distinct 
Bihari caste of Kurmis) on the ground 
that they have customary rules of succes- 
sion and inheritance incompatible with the 
provisions of that Act, indicates that the 
whole tribe at least .had not then become 
Hindu.: ifall Kurmi-Mahtos were Hindus 
then the Notification would have been un- 
necessary as the Act does not apply to 
Hindus. 

The parties though aboriginals being 
found to be also Hindus. it was still for the 
plaintiffs to prove that succession was not 
agnatic as the defendants in possession con- 
tended that it was. It was for the plaintiffs 
to establish that the Dayabhaga applied. 
The agnates. would inherit underthe custom- 
ary rules of succession and inheritance 
of all aboriginal tribes in Chota Nagpur 
which, though they sometimes allow the 
widow or mother of the deceased to remain 
in possession of the whole or part of the 
inheritance by way of maintenance, are 
adamant against succession by or through 
daughters or sisters, The exceptional case 
eof the għar jamat in backward areas may be 
left out of consideration. lt is also never ° 
safe to infer that a tribe or a member of a 
tribe merely because of the adoption or 
superimposition of some Hindu practices, 
or even when it is practically Hinduised, is 
Hindu so as to be affected by the Hindu 
Shastras in matters of succession, On the 
contrary itis at least consistent with ex- 
perience and probabilities that the tribal 
eustoms as to succession should be carried 
on into and persist after the adoption of 
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Hinduism. This is also the view of the 
late Hon'ble the Reverend Dr. Audrew 
Campbell, the highest authority on the 
aboriginals of Manbhum. Further the 
agnates would also inherit if on conversion 
` to Hinduiem the parties had adopted the 
Mitakshara system. The Court did not con- 
sider this noint. The Trial Court presumed 
that inheritance was governed by the 
Dayabhaga system “asit prevails in this part 
of the country.” 
- It is notclear whether the reference is 
tothe Parganaor district. But in either 
case it is far from settled law that the 
Dayabhaga system is the lex loci in the Dis- 
trict of Manbhum, particularly the north 
and the western half, or indeed in any 
part of the district. Like the rest of Chota 
Nagpur andthe jungle mahals the District 
` of Manbhum was until comparatively recent 
times outside the Hindu pale. It was in- 
habited almost exclusively by aboriginal 
tribes who were not Hindus. The great 
land-holders, most if not, all of them con- 
verts to Hinduism from the tribes, are 
governed by the Mitakshara Law which, 
though it may differ in details, accords 
broadly with tribal custom in the matter of 
exclusion of females from inheritance. 
Other Hindus are either immigrants or 
converted tribes or tribesmen. The former 


retain the law of the locality from which ` 


they immigrated as it stood at the date of 
immigration; to ascertain whether a Hindu 
who isan immigrant or the descendant of 
an immigrant belongs to the Mitakshara or 
Dayabhaga School it is necessary and suttici- 
“ent to learn whether he belongs to an 
upcountry or a Bengal caste and in a few 
exceptional cases, where the caste name 
is the same in both areas, some slight 
further particulars, e. g. the name of a 
Brahmin and in the case of a functional 
caste, the part of India from which im- 
migration tcok place. Language is no 
criterion: many Immigrant Hindus from 
upcountry now speak a form of Bengali ande 
that is also the home language of some of 
the great land-owning families who are un- 
-questionably governed by the Mitaks! arı 
School. The fact is there is no lex loci as 
to the system of Hindu Law which prevails 
in Manbhum or in any area of it. It cannot 
be predicated of a Hindu of that district 
. and particularly of a convert to Hinduism 
from the local tribes that he belongs by 
operations of law to any particular school 
ofHindu Law whether Mitakshara, Daya- 
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bhaga or-another. It is a matter of proof 
in each case whether they are governed by 
a particular school. Thus in the present 
instance the terms of the mimansapatra and 
the fact that they have Pande Brahmins 
would go to show, that at least the Daya- 
bhaga rules have not been adopted by the 
parties. In point of fact aboriginals, with 
few exceptions, move towards Hinduism 
as a tribe or large section of a tribe in 
a particular area, and they certainly do not 
contemplate any change in the customary 
Laws of inheritance and succession of the 
tribe. The onus isclearly upon the person 
who allages that these customary laws have 
been discarded and that the aboriginal con- 
vert adheres to a particular school of Hindu 
Law in the matter of inheritence. Fanindra 
Deb Raikat v. Rujeswar Das (1) is a case in 
point. That was a case of adoption in an 


| aboriginal family which had become Hindu 


and their Lordships of the Judicial Com- 
mittee held that looking to the origin 
and history of the family the question 
“is not whether the géneral Hindu Law 
was modified bya family custom forbid- 
ding adoption, but whether with respect to ` 
inheritance the family is governed by Hindu 
Law or by customs which do not allow an 
adopted son to inherit. The onus of prov- 
ing that the adoption was lawful was on 
the defendant who relied upon it to defeat 
the title.” 

Their Lordships then-held on the evi- 
dence that whatever Hindu customs had 
been introduced into the family, the eustom 
of succession by adoption had not, Similarly 
in the present case the points for enquiry 
were first whether the general Hindu Law 
was substituted for tribal custom in respect 
of inheritance as a part of the personal law 
of the parties, and if so, whether it was the 
Dayabhega form of the Hindu Law on the 
point. On, both points the onus would be 
on the plaintiffs : whereas if the parties had 
been persons unquestionably governed by 
ordinary Hindu Law, the onus in the first 
matter to proveacustom at variance with 
Hindu Law would be on the person who as- 
gerted its existence. 

In cases relating to inheritance 
aboriginals in Manbhum it is alwars ee bes 
sary to enquire whether even if ‘Hinduis- 
ed (slightly, partially, or completely) they 
have abandoned the tribal custom as to in- 
heritance (usually they have not, even 


(1) 110. 46°; 12 I. A. 72; 4 Sar. P. C. J. 610: è 
Jur, 277; 5 Ind, Dec. (x, 8.) 1068 (P. ©.), ae Tng 
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where, ås. is unusual, Hinduigation is 


complete) and then if they have abandoned 
the tribal custom what particular schvol of 
Hindu Law they have adhered to. Both 
points of enquiry are in Manbhum questions 
of fact to be determined on the evidence, 
Insutficiently considered decisions of Sub- 
ordinate Courts have in some measure been 
disturbing causes but prima facie it would 
seen exceedingly improbable that a tribe 
when it establishes itself as a new caste 
should discard a tribal custom of agnatic 
relationship as the criterion for inheritance, 
especially when the leading Hindu mag- 
nates of the district and a large section of 
the immigrant Hindus retain it and other 
tribes of the district indisputably carry 
into Hinduism the custom of lineal primo- 
geniture in the male line. 
When I had concluded -these observations 


Mr; A. B. Mokharji, appearing: for the | 


ndent, drew my attention to Tréve- 
aan Hindu Law, which speaks of the 
Bengat or Dayabhaga School as prevailing 
“where: the: Bengali’ language is spoken 
py’ the: inhabitants of the: country” 
and: ina footnote gives‘ a list of the five 
Commissioners’ - Divisions. of Bengal; (the 
district of) Manbhum ‘in Bihar-and Orissa 
arfd-certain districts in AsSam-as Bengali 
speaking areas. There are two. comments 
to make. In the-first place; in 1913 shortly 
after the work was published and just 
after I had been Judge: of the district 
for the first‘ time, I discussed the point 
with the learned author and I understood 
him to accept the view which Ihave set out 
above and to admit that even if Manbhum 
be conceded to be a Bengali speaking area 
the implication was not justifiable that the 
Dayabhaga prevailsthere particularly among 
non-Bengali casts or ‘tribes such as the 
kurmi-mahtos, santals, bhumrjs and their 
congeners. The statement in the work 
referred to as to the Dayabhaga School is 
in fact only a rough generalisation. The 
Dayabhaga School actually prevails among 
persons who are Bengalis rather than among 
. persons ‘who speak Bengali, and rather 

than territorially where a majority of the 
people speak Bengali. In the second place, 
‘as has already been indicated, language is 
not the criterion, least of all in a border 
-tract where the” persons concerned are con- 
verted aboriginal tribes. And indeed it 
is an-unsolved: problem what the language 
‘of Manbhum is. No doubt the late census 


shows Bengali as the language of two-thirds 


. 
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of the inhabitants but this result was obtain- 
ed by including many persons who speak 
Kumali, Officially the language is Hindi. 
or Bengali iu the Dhanbad Sub Division 
where Hindi has anumerical preponde ance 
over Bengali, and Bengali in the Sadar Sub- 
Divison. ‘hen Kurmali the tribal language 
of the aboriginal Kurmis, is recognised in, 
the Linguistic Survey as a form of 
the Bibari (Hindi) language,” and is 
classified as Hindi in the census reports. 
It was returned as the language of 2,11.000 
persons in 1911 while the Kurmis (tribe 
and immigrant caste combined) in the 
district numbered’ 2,91,080. But as it is 
generally written in the Bengali character 
and to quote the Linguistic Survey, “it is 
looked at through Bengali spectatles” in 
Manbhum the language was in 1921, pro- 
bably under amis conception, often entered 
by enumerators as Bengalithough it was 
really Hindi. My- considered view is that 
the Dayabhaga system. ‘is not a lex loci in 
Manbhum in the matter of inheritance, and 
that certainly neither that system nor 
any other system of Hindu Law can be 
applied to'the indigenous- aboriginal tribes 
of the Manbhum District or members of 
those tribes; except on proof that they have 
adopted it. 


Z. K. Appeal dismissed. 


RANGOON HIGH COURT. 
Civit REGULAR No. 614 or 1925, 
February 9, 1925. 
Present:—Mr. Justice Young. 
MAHOMED AUZAM ISMAIL—P aintirr 
Versus 
JAGANATH JAMNADAS—Derenpant. 

e Specific Relief Act (I of 1877), s. 54--Injunction, 
perpetual, when to be granted—Discretion of Court—_ 
Damages not adequate relief—Hasement of light and 

air, interference with—Relief. 

In India the power of the Courts to grant a per- 
petual injunction is determined by s. 54 of the Specific 
Relief Act, which provides that the Court may grent 
such an injunction when thé defendant invades cr 
threatens to invade the ‘plaintiff's right, and where 
the invasion is such that pecuniary compehsaticn 
would not afford adequate relief. ‘he duty of a Cc.rt, 
therefore, under the Act isnot to grant an injunction 
where damages afford adequate compensation. [p. £01, 


col. 2.] - 
Where the Court finds thet it would be oppressive to 


(89 t. ©. 1925) ; 


grant an injunction it should refuse to doso. In con- 
troversies of this kind there must be consideration for 
both sides. [p. 802, col. 2.] 

Tn a suit for an injunction to restrain the defendant 
from so erecting a building “as to interfere with the 
plaintiff's easements of light and air, the Court found 
that if the defendant was allowed to erect the building 
inthe manner proposed by him there would be a 
diminution of light and air in some of the rooms of 
the plaintiff's building which had hitherto received 
light and air from the sideon which the defendant 
was about to.erect his building. It also found that 
the result of granting an injunction as prayed for by 
the plaintiff would be to prevent the defendant from 
building at all oa his land and to prevent the lessen- 
ing of a great scarcity of accommodation which exist- 
edin the town. On the other hand, the plaintiff 
could, by spending a small sum of money and carry- 
ing out certain minor structural alterations, put his 
house in as good a position or a better one than it was 
in before as regards air and light and would be in no 
worse position than all owners of interior houses in 
that part of the town: 

Held, that ordinarily an injunction should have 
issued in the case restraining the defendant from 
building in such a manner asto obstruct plaintiff's 
light and air, but that.under the peculiar circum- 
stances of the case the plaintiff would be afforded ad- 
equate relief by being awarded damages on the basis 
of the amount by spending which on the repairs of 
his house he could obtain an adequate amount of 
light and air for the rooms affected by the building 
ea to defendant from another direction. [p. 802, 
COL. 1. 

Mr. Das, for the Plaintiff. 


Mr. Burjorjee, for the Defendant. 


JUDGMENT.—This isa suit for an in- 
junction to restrain the defendant from so 
erecting a building as to interfere with the 
plaintiit's easements of light and air. 

The easements are admitted, and the only 
question is whether the injury.can be 


compensated in damages or whether an in-, 


junction must issue. 

The defendant has paid into Court the 
sum of Rs. 750 as sufficient compensation. 

The two buildings will be contiguous 
and there is no doubt that the proposed 
building will completely block all access 
of air through thirteen ventilation holes on 
the ground floor, which gave ingress of 
air to a stable on this floor, and all access 
of light and air through a window on the 
first floor which was the only window giv- 
ing light to the middle room on this floor. 

On the other hand to grant an injunc- 
tion will practically prevent the defendant 
from building at all on his land and leave 
the plaintiff in a better position than the 
vast majority of house-owners in this part 
of Rangoon, where nearly all houses are 
contiguous and no side light or air is 
obtainable for the ground and first floor, 


“In India the power of the Courts- to. 


al 
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rant a perpetual injunction” as observed 
y Sargent, ©. J., in Dhunjibhoy Cowasjt 

Umrigar v. Lisboa (1) “is determined by 

the Specific Relief Act,s.. 54, which pro- 

vides that the Court may grant such an 
injunction ‘when the defendant invades or 
threatens to invade the plaintiff's right... 
and: ‘where the invasion is such that 
pecuniary compensation would not afford 
adequate relief.” Its duty, therefore, under 
the Act is not to grant an injunction 
where damages afford adequate compensa- 
tion, see the remarks of Sargent, ©. J., at 
page 262*, Farran J., in Ghanasham Nil- 


‘kant Nadkarni v. Moroba Ramchandra Pai 


(2) a case which followed Lisbva's case (1) 
said as follows: “Under the Specific 
Relief Act the Courts are given a discre- 
tion to grant or withhold an injunction, 
as in England they have a discretionary 
power to award damages in lieu of an 
injunction. In this view of the law, the 
Court has to consider in each case not 
merely whether the plaintiff's legal right 
has been infringed, or even materially 
infringed, but also whether under all 
the circumstances of the case he ought 
to be granted an injunction as the proper 
and appropriate remedy for such infringe- 
ment Where ‘the defendant is doing an act 
which will render the plaintiff's property 
absolutely useless tohim unless it is stopped, 
in such a case, inasmuch as the only com- 
pensation, which could be given to the 
plaintiff, would be to compel the defendant 
to purchase his property out and out, the 
Court will not, in the exercise of its: disə 
cretion, compel the plaintiff to sell his pro- 
perty to the defendant, by refusing to grant 
him an injunction and awardinghim damages 
on that basis...Between these two extremes, 
where the injury totheplaintiff would be less 
serious, where the Court considers the pro- 
perty may still remainwith the plaintiff 
and be substantially useful to him as it was 
before, and where the injury is one ofa nature 
that can be compensated by money, the 


‘Courts are vested with a discretion to with- 


hold or grant an injunction, having regard 
to all the circumstances of the particular 
case before them, including the fact that the 
premises are situated in a city like this, 
where land suitable for building is limited 
and very valuable.” From these authorities 
it will be seen that to Courts governed by 

_(1) 13 B. 252 at p. 259; 7 Ind. Dee. (x. s.) 167. 

(2) 18 B. 474 at p. 488: 9 Ind. Dec. (x. 8. 825. 
Tiga iii Bepa aaa 
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the Specific Relief Act the question of in- 
‘junction or no injunction presents itself in 
a diflerent light to what it does tothe Eng- 
lish Courts and that to Courts subject to 
this Act the English decisions have no 
application [per Persons and Strachry, JJ., 
in Sultan Nawaz Jung v. Rustomji Nana- 
bhoy (3)]. Here the proposed building will 
completely block all air which comes through 
the ventilation holes on the ground floor, 
and all light which comes through the 
window on the first floor which is the 


only window on the whole of that side ` 


of the house and the defendant recognizing 


that the remaining light and air will be. 


insufficient proposes to give by way of 
damages such: a sum as will enable the 
plaintiff by structural alterations to get new 
light and air, sufficient to make the house 
as well or better lit and ventilated than 
before. The question is whether this should 
be allowed, no reported case, Indian or: 
English, has been cited to me, where this 
method of assessing damages has been 
followed and the plaintiff cannot be com- 
pelled to pull his house about. Itis an 
attempt toimport into a case of tort the 
rule as to damages applicable in the case 
ofa breach of contract. 1 have no doubt 
that this is not permissible and that 
ordinarily speaking an injunction should 
issue, but in India the Court has a discre- 
tion: it may, not shall, issue an injunction 


where the injury is such that pecuniary ° 


compensation would not afford adequate 
relief. That it would not afford adequate 
yelief here is shown by the fact that money 
would leave” the house not comfortably 
habitable; to make it comfortably habitable, 
as, according to the ordinary ‘notions of 
mankind the plaintiff is entitled to have 
it, something would have to be done with 
that money; it would not in itself be ade- 
quate relief. But I have a discretion. The 
properties are situated in the heart of 
Rangoon where building land is scarce and 
-very valuable, To issue an injunction 
would practically prevent the defendant 
from building at all on his land and pre- 
vent the lessening of a great scarcity of 
accommodation. To refuse an injunction 
and grant damages on the suggested prin- 
ciple would be to give the plaintiff- the 
chance of putting his -house in as good a 
position or better than it was in before as 
regards air or light and place him in no 
worse position than all owners of interior 


- (8) 20 B. 704 at p. 711; 10 Ind, Dec, (N 8.) 1038, 
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houses in this part. of Rangoon. I think, 
it would be oppressiveto grantan injunc- 
tion; an element to be considered even in 
England, vide the remaiks cf A. L. Smith, 
L. J., in Shelfer v. City of London Electric 
Lighting Company (4) cited with approval 
by Lord Lindley in Colls v..Home and 
Colonials Stores (5), who said the good 
sense of Judges and Juries might be relied 
upon. for adequately protecting rights to 
light on the one hand and freedom from 
unnecessaly burdenson the other. There. 
must be consideration for both sides in all, 
these controvercies. I, therefore, refuse an 


injunction. The question of the assess- 
ment of the damages should comeon atan 
early date. 

Z. K. Injunction refused. 


(4) (1895) 1 Ch. 287; 64 L. J. Ch. 216; 12 R. 112; 72 
L. T. 34; 43 W. R. 238. < . 

(5) (1904) A. ©. 179 at p. 212; 73 L. J. Ch. 484; 53 W. 
R. 30; 90 L. T. 687; 20 T. L. R. 475. E 





PATNA HIGH COURT. 

APPKAL FxoM APPELLAIE DecrEE No. 815 

f oF 1922. 
April 8, 1925. 
- Present:—Mr. Justice Das and 
Mr. Justice Adami. 

SADHU SAO, MINOR RY FATHER AND 
Guarpian SOONAR SAO—Derenvant 
—APPELLANT 
versus 

AWADH BIHARI SARAN SINGH 

AND OTHERS— PLAINTIFFS AND ANOTHER— 

DEFKNDANT— RESPONDENTS, > 

Bengal. Fenancy Act (VIII of 1885), s. 8?—Occu- 
pancy holding—Abandonment, what constitutes— 

esidence, ubandonment of—Mortgage of holding— 
Lanilord, right of, to recover possession. 

Where an occupancy tenant traasfers his holding 
by way of usufructuary mortgage, the landlord, 
though he has not consented to the transfer, is not 
ordinarily entitled to recover possession ofthe hold- | 
ing unless there has been an abandonment of the 
hoiding within the meaning of s. 87 of the Bengal 
Tenancy Act. [p. 803, col 2.) 

The first condition to constitute an abandonment 
of an occupancy holding within the meaning of s. 87 
of the Bengal Tenancy Act is the voluntary 
abandonment of his residence by the raiyat. 


“Abandonment of his residence by the raiyat is an 


unequivocal act showing an intention not to return, 
and it is a matter of no consequence that the resi- 
dence is under a landlord different from the one 
uader whom the holding is held. In order, there- 
fore, to make out a case of abandonment under 
5. .87 the landlord must establish, first, that the raiyat 
has voluntarily abandoned his residence without 
notice, secondly, that he has not arranged for pay- 
ment of his rent as it falls due, and, thirdly, that 
he has ceased to- cultivate his helding either by 
himself or by some other person. [p 803, col. 2; p, 


804, cal. 1.) 


[89 I. O. 1925) 


Appeal from a decision of the Additional 
Subordinate Judge, Patna, dated the 7th 
June 19:2, reversing that of the Officiating 
ute Patna, dated the 30th November 

21, 

- Mr. S. Dayal, for the Appellant. 

Mr. S. N. Roy. for the Respondents. 

JUDGMENT. 

Das, J.—This appeal is on behalf of the 
defendants and it arises out of a suit insti- 
tuted by the plaintiffs-respondents for re- 
covery of possession of certain kasht lands 
specified in the plaint. The Court below 
have differed in opinion, the learned Sub- 
ordinate Judge in the Court below having 


given the plaintiffs a decree substantially as- 


claimed by them. 

The admitted facts are as. follows:—De- 
fendant No 2 had a holding under the 
. plaintiff in Tauzi No. 2299. He executed a 
usufructuary mortgage in favour of defend- 
ant No. land put him in possession of the 
entire holding. There was a controversy in 
the Court of first instance on the question 
whetherthedocument executed by defendant 
No. 2 in favour of defendant No. 1 was one 
of mortgage or one of sale, Both the 
Courts below have concurrently come to the 
conclusion that the document was one of 
mortgage. The plaintiff contends that defen- 
dant No. ? has abandoned the holding by 


executing the usufructuary mortgage in, 


favour of defendant No. 1 and by giving up 
possession and ceasing to pay rent. It ape 
pears, however. that the defendant No. 2 is 
a resident of Mauza Kalapur and that he 
bas three holdings in Kalapur. one in Tauzi 
No. 4358. one in Tauzi No. 2699 and one in 
Tauzi No. 4366. Weare concerned in this 
litigation with the holding in Tauzi No. 
2649; but it is not disputed before us that 
the tenant is. still in possession of two other 
holdings, it is true, under’ different land- 
lords, but in thesame village. The holding 
with which we are concerned in this litiga- 
- tion consists entirely of agricultural lands 
and as the learned Subordinate Judge has 
found there is no house which forms part 
of the holding. But the holding in Tauzi 
No. 4366 consists ‘of a house and a plot of 
agricultural land; and it is not disputed 
before us that' defendant No.2 is still ih 
occupation of his house in village Kalapur, 
Tauzi No. 4366. f 

The conclusion at which the learned 
Subordinate Judge as arrived may be stated 
in his own words:— 


“In the present case, the tenant parts 
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with possession of his holding, without 
arranging for payment of rent to the land- 
lord by himself. He has his homestead and 
holdings under other landlords, and has 
abandoned the holding in the only way in 
which he can give effect to his intention 
to abandon the holding, namely, by ceasing 
to cultivate and omitting to pay rent. In 
these circumstances, I am of opinion, that 
there has been an abandonment, and I hold 
that the appellant must succeed.” 

{t is settled law that where the transfer 
is by way of usufructuary mortgage, the 
landlord, though he has not consented, is 


‘not ordinarily entitled to recover posses- 


sion of the holding, unless there has been 
(a) an abandonment within the meaning of 
s. 87 of the Bengal Tenancy Act, or (b) a 
relinquishment of the holding, or (e) a re- 
pudiation of the tenancy. It is not con- 
tended in this case that there has been 
either a relinguishment of the holding ora 
repudiation of the tenancy; but it is strong- 
ly contended on behalf of the respondents 
that there has been an abandonment within 
the meaning of s. 87 of the Bengal Tenancy 
Act. Butas has been held in this Court 
the first condition to constitute abandon- 
ment under s. 87 of the Bengal Tenancy Act ` 


-is the voluntary abandonment of his resi- 


dence by the raiyat. In this case it is not 
disputed that the tenant has not abandon- 
ed his residence. The learned Subordinate 
Judge in the Court below has taken’ the 
view that abandonmentof the residence must 
mean abandonment of his residence under 
thesame landlord, so that where a tenant. 
has not any residence under the landlord 
who is seeking to recover possession of the 
holding, itis sufficient for the landlord to 
prove that the tenant has not arranged for 
payment of his rent as it falls duo and has 
ceased to cultivate his holding either by 
himself or by some othet person. The 
learned Subordinate Judge points out that 
if any -other construction were placed on 
the wordsof s.87 “there will be the anoma- 
lous position that there can be no abandon- 
ment bya non-resident tenant, that is to 
say, a tenant who does not reside in the 
village in which he has his holding’ and 
the learned Subordinate Judge comes to the 
conclusion that the holding and the heuse 
A a tenant must be under the same land- 
ord. 

With all respect I am unable to agres 
The question is one of for- 
feiture, and there is po injustice in requiy- 


BOL 


ing a case of forfeiture to be strictly prov- 
ed, The essence of abandonment is the 


giving up of the residence without notice. 


to the landlord. I confess that I do not ap- 
preciate the difficulty that seems to have 
oppressed the learned Subordinate’ Judge. 
He says that any other construction would 


ee the consequence “that there cannot 
e an 


point in giving notice of abandonment toa 


person under whom the house is held, when ° 


the holding is held under a different land- 
lord.” But s,87 does not provide for any 
notice to be given to the landlord; it points 
out the consequence of a raiyat abandoning 
his residence without notice to his landlord 
when the abandonment is accompanied by 
other acts mentioned in the section. ‘‘Aban- 
donment'of the residence” is an unequivocal 
act showing an intention not to return, and 
itis a matter of no consequence that the 
residence is under a different landlord. In 
my opinion, the section means what it says, 
ahd in order to make out a case of abandon- 
ment under s. 87, the landlord must estab- 
lish, first, that the raiyat has voluntarily 
abandoned his residence without notice 
to him; secondly, that he has not arranged 
for payment of his rent as it falls due, and, 
thirdly, that he has ceased to cultivate his 
holding either by himself or by some other 
person. In the present case the tenant has 
executed a usufructuary mortgage; but he 
still resides in the village and the equity 
of redemption is still vested in him. On 
what ground can we say that there is 
abandonment within the meaning of that 
ae used in s, 87 of the Bengal Tenancy 
Kot : 

In my opinion the decision of the learned 
Subordinate Judge is erroneous and I must 
allow this appeal, set aside the judgment 
òf the Court below.and restore the judg- 
thent of the Court of first instance. ‘The 
result is that the suit is dismissed with costs 
{n all the Courts. 

; Adami, J.—I agree. 


AK Appeal allowed. 
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> abandonment by a non-resident. 
tenant”; and he points out that “there is no- 


{89 T. 0, 1928) | 


_ CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 20 
A oF 1923. 
February 27, 1925. 
Present: -— Justice Sir Hugh Walmsley, 
Kr., and Mr. Justice Page. : 
GOBINDA RAMANUJ DAS MOHANTA. 
— PLAINTIFF —ÅPPELLANT . 
~ versus 
RAM CHARAN DAS AND oTHERS— 
DEFENDANTS—RESPONDENTS. | 

Hindu Law—Mutt, mourasi—Partition—Succession 
--Will—Inconsistent Wills—Conditional revocation—" 
Acquiescence--Standing by—Illegal transaction. 

According to Hindu Law neither the office of 
Mohant nor the property of a mutt can be the subject 
of partition. Any partition so made is ultra vires and . 
inoperative. [p. 807, col. 2.] 

It is consonant with the principles of Hindu Law 
relating to a mourasi mutt that the senior chela 
should succeed; a fortiori in the absence ofa valid 
nomination by the reigning mohant.[p. 810, cols. 1 & 2.] 

` Mohunt Ramanuj Das v. Mohunt Debraj Das, 6 S. D. 
A. Bengal 262, and Ram Parkash Das v. Anand Das, 33: 
Ind. Cas. 583; 430. 707;200. W. N. 802; 14 A. L. J. 
621; (1916) 1 M. W. N. 406; 31 M. L. J. 1; 18 Bom. L. 
R. 490; 3 L. W. 556; 210. L. J. 116; 20 M. L. T. 267; 
43 I. A. 73 (P.O), referred to. 

Where a testator leaves two inconsistent Wills, the 
desire to revoke the earlier Will isa necessary 
inference, But the question that arises in such a 
case is whether the desire to revoke was unqualified, 


or whether the testator desired to revoke the earlier 
“Will only if he could re-place it by another valid 


Will. Where it is clear thatthe testator wanted to 
makea Will and to provide for the succession and 
bad no intention of dying intestate, it must be held 
that his animus revocandi had only a conditional 
existence; and if the later Will turns out to be 
invalid, the earlier Will must stand. [p. 808,. col. 1.) 
Kent v. Kent, (1902) P. 108; 71 L. J. P.50; 86 L. T, 
536; 18 T. L. R. 293, referred to. A ua 
The equitable doctrine of acquiescence is that if a 
party having a right stands by and sees another 
dealing with the property in a manner inconsistent 
with that right, and makes no objection - while the 
act is in progress, he cannot afterwards complain. 
Further, it must be borne in mind that estoppel by 
acquiescence connotes, among other things, that the 
person estoppeu in éffect has represented to the person. 
who is infringing his right that he is not entitled to 
complain that his right is being invaded, and that 
the’ party relying upon this representation has altered 
his position to his detriment under a mistaken im- 
ression that he was legally justified in acting as he 
hae done. [p. 809, col. 2.] 
Acquiescence, however, cannot rehabilitate or 
render valid a transaction which is ultra vires and 
illegal. [ibid.] - 
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Walmsley, J.—The questions raised in 
thisappealare rather out of the ordinary: 
they relage to the right to succeed toa Mohant-. 
ship and to enjoy possession of the pro- 
perty bélonging to the foundation. 

The appellant is the plaintiff. Gobinda 
Ramanuj Das, commonly called Chhota 
Gobinda, to distinguish him from another 
Gobinda, the Gobinda through whom the 
defendant claims, 

In the District of Midnapore there is a 
Mutt called the Nayagunj Bara Asthal : it 
has subordinate Asthals, one of them at 
Shyamchandpur. The thakurs installed in 
the mutt are Sri Sri Gopinath Jew and 
Raghunath Jew, and the Seba is performed 
by “members of the Ramanuj sect. No- 
thing is known of .the foundation of the 
mutt, The earliest document on the record 
is one of 1841 by which one Nitai Singh 
gave various pieces of land to the then 
Mohan Lachman for the purpose of carry- 
ing on the Seba of Sri Sri Gopinath Jew 
and of another Thakur Sri Sri Sitaram 
Jew to be installed at Shyamchandpur. 

Lachman was succeeded by Bharat Rama- 
nuj Das on the strength of a Will ora 
deed of nomination made in 1878. There 
was so far.as we know no dispute about 
Bharat's succession. 

In 1908 Bharat was growing old, and he 
then made a Will by which he appointed 
the plaintiff as his principal chela and 
successor, He lived, however, for ten years 
longer, and a few days before his death, 
he made two documents one in favour of 
the plaintiff, the other in favour of the other 
-Gobinda, or Bara Gobinda as he is called: 
by the former he appointed Chhota Gobinda 
to be paricharak mohant of Shyamchand- 
pur, while by the latter he appointed Bara 
Gobinda to be “gadinashin mohant Pike 
myself.” 

On the death of- Bharat, Bara Gobinda 
applied .to the Collector under the Regis- 
tration Act for the entry of his name in 
place of Bharat’s in regard to some of the 
property belonging to the mutt: Chhota 
Gobinda objected, but afterwards—on Magh 
15, 1325—the two executed mutual ekrar- 
namas, which for the time composed their 
difsrencas. A yaar later on February 18, 
1920 Bara Gobinda died, leaving a Will by 
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which he appointed the first defendant 
Ram Charan to be his principal chela and 
successor, and the plaintiff's case is that 
Ram Charan with the help of Syamal Das, -. 
his uncle, the znd defendant, and Braja 
Mohan Das, the cook of the Nayagan} 
Asthal, the 3rd defendant, is keeping him 
out of possession of the properties of the 
mutt. 

The case for- the defence is that any 
nomination made by Bharat in the deed .of 


"1908 was cancelled by the later deeds of 


1918, that the plaintiff acquiesced in the 
arrangements made by Bharat’s deeds of 


1918, “that Bara Gobinda succeeded to -the 


gadinashin mohantship in accordance with 
Bharat’s nomination of 1918, and that he 
in due course nominated the defendant 
Ram Oharan to the.Mohantship shortly be- 
fore his death. - 

This narrative serves to set out the prin- 
cipal points of difference. For the plaintiff it 
is contended that the nomination once made 
in 1908 could not be set aside by Bharat, 
that Bharat as a matter offact did not know 
what he was doing when he executed the 
later deeds on the eve of his death, that 
the plaintiff is not bound by his assent 


-expressed in the ekrarnama of 1919 that 


Bara Gobinda did not really nominate Ram 
Charan, and that if he madea deed nomi- 
nating him he did not understand what 
he was doing, and lastly that the disposi- 
tion made by Bharat in 1918 was invalid 
because it involved the division of -the 
office, and the partition of property belong- 


ing to the mutt, 


Other -questions .were raised in the lower 
Court- for example it was said that Bara 


-Gobinda was:a leper and could never have 


become mohant, and that plaintiff was dis- 
qualified by lameness. Nothing, however, 
was said before us, on those points, and 1 
shall not allude to them further. The sub- 
stantial questions are those that I have 
mentioned in the previous paragraph, and 
I shall confine my attention to them.. « 
Nothing is known -of the history -of the 


-mutt: it may be very ancient, but that doe 3 


not matter : it was certainly in keanan a 
1841, and we have the fact that the Mohant 
of that day was Lachman, and that Bharat 
succeeded him. Itis common ground too 
that the mutit is of the kind known as 
‘maurasi’, that is .to say, that within certain 
limits, each mohant designates his successor. 

The case for the plaintiff is that Bharat 


.did nominate him by- the dees of 1908, and 
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“this is not denied. Defendant says that 
that nomination was revoked by the deeds 
of 1918. The question here is whether the 
power of nomination once exercised could 
be revoked, Plaintiff. says that it could 
not be revoked, and that under it he 
attained a position from which he acquired 
the right of succession; that is to say, that 
‘the Will of 1908 nominated him as chief 
chela and that he became such, and is 
consequently entitled to succeed to the 
mohantship, 

To take. the latter point first, the plaintiff 
is at this disadvantage that he cannot 
throw much light upon the rule of succes- 
sion in this mutt. The earliest evidence on 
this point is the deed executed by Lachman 
in favour of Bharat in 1878: but that docu- 
ment says nothing about Bharat being or, 
becoming chief chela: he is appointed to 
be mohant as the better of two ‘mantra 
sisyas.. As Lachman was mohant in the 
year 1841 oral evidence as to the practice 
of the mutt before Bharat succeeded Lach- 
man must in the nature of things be 
valueless, 

Bharat’s deeds and Bara Gobinda’s deed 
are the only other pieces.of evidence to be 
considered. In the 1908 document Bharat 


“you are my chela and the object of my 
attention and there is another chela,” 

It is clear that in 1918 Bharat claimed 

` the right to nominate whom he pleased to 
the mohantship, subject only to the restric- 
tion that the person chosen must be a 
chela. 
of choice claimed by the documents of 1918 

` negatives the suggestion contained in the 
1908 document. ; 

Bara Govinda's document of 1908-deals 
with the point in this way. It runs: “I 
having at present got two chelas, one Jagan- 
nath Das, and the other yourself Ram 
Charan Das rasuiya and out of the two 
you Ram Charan Das rasuiya being the 
chief chela (pradhan chela bidhya) and 
having known you to be (of) good conduct, 
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“The conclusion to which I com3, 


L think, therefore, that the freedom : 


(89 I. O. 1925) 

mild, good-natured and competent to .mans 
age all affairs; and knowing that-the works 
of the deb shebas would be well managed and 
the properties relating to the deb shebas 
would be protected by you, I appoint you to 
be the mghant like myself.” Those words 
clearly mean that Ram Charan received the 
preference, in part, because he-was the 
chief chela, but also in part on account of 
his competence and moral qualities. The 
allusion to a two-fold reason for the choice 
seems to indicate a recognition that the 
pradhan chela would ordinarily succeed, 
but not neccessarily, and an assertion that 
the decision as to whether he should or 
should not succeed rests with the mohant. 

Another line of argument on this subject 
was based on the use of the word. “ra- 
suiya.” It is said that the chief chela 
became the official cook to the mutt and 
enjoyed that honourable title. The docu- 
ments support that view, Bharat called the 
plaintiff rasuiya in the document of 1908: 
in 1918 he gave the title to Bara Gobinda 
but not to the plaintiff, and Bara Gobinda 
in turn gave it to Ram Charan. It does 
not appear, however, that as rasuiya the 
pradhan chela was in any better position, 
therefore, 
is that the plaintiff has failed to prove that 
the chief chela had an absolute right of 
succession. 

The other argument in connection - with 
Bharat’s deed of 1908 is that he exercised ` 
his power of nomination and had no right 
of revocation. The answer to this argu- 


“ment is, that the document of 1908 was 


nothing but a Will; it is called a Will, and 
it was registered as a Will, and its terms are 
the termsofa Will for it says: I 


on my 
death etc.” Asa Will it could be revoked, 


-and I do not think that the clause appoint- 


ing Chhota Gobinda to be chief chela could 


power of revocation. 
My view, therefore, is that the arguments 
which the plaintiff bases on the Will of 


“1903 must both be rejected It wasa Will 


and capable of being revoked. Assuming ` 
that it give the plaintiff the status of chief 
chela or recognized that he had that status 
itis not shown that as chief. chela he had 
an unqualified right to succeed to the office 
of gadinashin mohant 


{89.1 O. 1925) 


:. T should -add here that no arguments 
-were addressed to us on the defendant’s 
attack upon the Will'as mide under in- 
fluence, or upon the alleged cancellation 
ofthe Will, The findings of the learned 
| Suvordinate Judge on tùose points, there- 
fore, stand unchallenged. z ; 
Tne next argument is that the Court 
below is wrong in hoiding that the ekrar 
namas e3top the plaintiff from “claiming 
the ofice of gadinashin mohant and deny- 
ing the validity of the provision which 
empowered Bara Gobinda to nominate a 
successor from amongst his chelas." The 
Judge's finding that the two documents of 
1918 were executed by Bharat of his own 
free will is not questioned, so we are 
concerned only with the effect of the 
ekrarnama on the terms of the documents. 
The learned Judge thinks that the ekrar- 
nama estops the plaintiff from arguing that 
Bharat could not make the dispositions 
Contained in those documents. This I 
think, is wrong, for the reason that there is 
rio evidence to show that as a result of the 
ekrarnama Bara Gobinda was induced to 
alter his position. He gained an advantage, 
it is true, in that he succeeded to the 
office of gadinashin mohant, but that is a 
very different thing from altering his posi- 
tion, There -is the further objection that 
if the disposition of 1918 was ultra vires 
as I think it was, no amount of acquies- 
cence on the part of Chhota Gobinda ‘could 
change its character. ` 
Now, .I come to what seem3 to me the 
principal qnestion in the case, namely 
‘whether Bnarat’s dispositions of 1918 were 
invalid. Itis said that they were invalid 
because they split up the office of mohant, 
-aad because they involved a division of 
the properties, it seem; to me clear that 
they did have these effects. We du not 
kuow what the arrangements were for 
carrying on the seba at the subordinate 
Asthals, but it is quite clear that until 
Bharat died there was one mohant and only 
one. By his deeds of 1918 he created two 
mohants, a gadinashin mohant at Navaganj 
and a paricharak mohant at Shyamchand- 
pur; and this was not a temporary measure 
to end on the death of one; for to each was 
given the power of appointing successors. 
Aa for the properties, a considerable amount 
was cut away from the parent foundation, 
and given to Shyamchandpur: it was made 
subject to a tribute of Rs. 109 a year, to be 
recovered by suit, but save for that pay- 
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ment tha propérty attached to Shyam 
chandpur was completely separated from the 
mutt at Nayaganj. Nothing but default in 
appointing a successor can ever restore the 
previous condition of things. The learned 
Subordinite Judge seens to think that 
thaannuul tribute suffiziently indicated that 
Shyamchandpur was depend :nto 1 Nayaganj. 
Tne learned Pleader for the resoondent 
put forward another argument, namely, that 
there was no division of the office because 
Bharat only arranged for one man to dis- 
charge one class of duties and the other 
another class. Neither explanation seems 
to'me at all satisfactory. There are two 
mohants where there was one, and ‘the 
mohant of Nayaganj has to be content to 
let the mohant of Shyamchandpur hold a 
considerable amount of the land belongin; 
to the foundation. Such a result must þe 
equivalent to partition of the office and of ` 
the property, and is, I think, contrary -to 
Hindu Law. In the case of Sethuramaswa- 
miar v. Meruswamiar (1) their Lordships 
of the . Judicial Committee said: “The 
headship of a mutt is nota matter of pät- ` 
tition.” . : 

I think, therefore, that on this part of 
the case the plaintiff's contention is correct, 
namely, that Bharat did attempt to make a 
partition of the office and of the property, 
and that to that extent at least his dis- 
position of 1918 is void. The question 
then arises as to the result that follows 
from this way. 

The two documents of 1918 were execut- 


‘ed on thesame day and they refer to one 


another, and they must be regarded gg 
constituting one Will. Together they make 
an unlawful disposition, and they contain 
no other disposition. Itis suggested that 
they should be regarded as valid to the 
extent that they nominate Bara Gobinda as 
‘gadinashin mohant and invalid only so far 
as they operate to cut down his powers 


-and transfer some of the property to. ‘a. 


second Mohant. This view seems impogsi- 
ble for the reason that it ignores the ob- 
vious desire on Bharat’s part to provide - 
for Chhota Gobinda. A position of affluence 
and importance at Shyamchandpur for 
Chhota Gobinda was part of Bharat’s scheme 
He tried to affect this by dividing the 
office and the property, and the gift to 


(1) 43 Ind. Cas. 803; 27 C. L. J. 231: 71. W. 99-4 
P.L. W.91; 31 M. L. J. 130; 41 M. 296; 16 A ILI 
113; 7 O. W. N. 457;.20 Bom. L. R. 514-4574. 1 
(P; ©). < Tu a A 
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Bara Gobinda was only of part of the 
office and part of the property. I do not 
think that it would be reasonable to hold 
that because the part assigned to Bara 
Gobinda included the dignity of gadina- 
shin mohant, that gift must prevails over 
the whole of the office and the whole of 
the property to the exclusion of Chhota 
Gobinda. 

Next comes the question whether the 
inoperative Will contained in the docu- 
ments of 1918 did as a fact revoke the 
-earlier Will. (Ihave already said that we 
were not asked to reverse the Judge's 
finding about the alleged cancellation of 
the 1903 Will). The change in disposition 
isso great that I think the-desire to revoke 
is a necessary inference, but the question 
arises whether Bharat had an unqualified 
desire to revoke, or whether he desired to 
revoke the first Will only if he could re- 
place it by a Will which would success- 
‘fully effect the dispositions set out in the 
1918 documents. I think it is clear that 
-Bharat wanted to make a Will; he had no 
‘intention of dying intestate; his animus 
revocandi, therefore, had only a conditional 
‘existence and the inférence must be that 
the intention to revoke was not present. 
‘The result of this view is that the plaintiff 
must succeed under the Will of 1908. 

T am disposed to think that the plaintiff 
must succeed even if it be held that the 
Will of 1903 was revoked. The dispute 
“between the parties must then be decided 
by the practice of the mutt so far as we 
know it. I have already referred to the 
„evidence bearing on the preferential posi- 
‘tion enjoyed by the pradhan chela. I think 
it is clear that Chhota Gobinda was the 
pradhan chela the Will of 1908 nominates 
‘him as pradhan chela and it may be re- 
garded as evidence that from that time 
forward he was in fact pradhan chela. He 
continued to be a chela for he is called 
such in the 1918 documents, and it is 


‘rather significant that those documents do 


not make use of the expression regarding 
either Gobinda, although Bara Gobinda in 
his Will describes Ram Charan as pradhan 
chela, The circumstances warrant the view 
that Chhota Gobinda was the pradhan chela 
at the time of Bharat's death, and in the 
-absence of any valid disposition by the 
late mohant he is entitled to’ succeed to 
the office of mohant with the custody of 
the property. i 

My conclusion, therefore, is that the 
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appeal should be allowed and the suit 
decreed with costs in both Courts. Leta 
decree be drawn up in terms of the first 
four prayers in the plaint. The defend- 
ant No. l alone will be liable for the costs 
of the plaintiff. R 
Page, J.—I agree. As I apprehend 
the matter, the determination of this appeal 
mainly depends upon whether Bara Gohinda 
was validly appointed by Bharat the 
gadinashin mohant of the Nayaganj Asthal, 
It was conceded before us that the Will 
of 1808 and the two documents which 
comprised the Will of 1918 were duly exe- 
cuted, and that the terms thereof expressed 
the deliberate intention of a competent 
testator on the dates npon which the Wills 
were executed. The appellant, however, 
contends thatthe 1908 Will must be taken 
to be the instrument by which Bharat’s 
successor was appointed, while the first 
respondent contends that the Will of 1908 
was revoked by the Will of 1918 and that 
under the Will of 1918 he was validly nomi- 
nated gadinashin mohant of the Asthal. ` 
Now, in my opinion, the provisions -of 
the Will of 1918 npon which the respon- 
dent founds his claim to the gaddi at Naya- 
ganj were ultra vires and inoperative, and 
that in exeeuting the two documents which 
together form the Will, Bharat was acting 
in violation of the constitution of the muit. 
According to Hindu Law neither the 
office of mohant nor the property of a mutt 
ean be the subject of partition. To hold 
otherwise would be to open the door to 
fraud and illegality, and would result in a 
rapid disintegration of religious founda- 
tions, and the dissipation of property settled , 
i institu- 
tions. T 
It is unnecessary in this case for ihe 
Court to consider whether :a mohant ig‘ 
entitled, and if so, under what conditions, 
to create a muti subordinate to the mutt of 
which he is the-mohunt; for, in my opinion, 
having regard to the language in which 
the Will of 1918 was couched, it cannot 
reasonably be contended that Bharat there- 
by effected the creation of a muct at Shyam- 
chandpur subordinate -fo the muit at 
Nayaganj. And yet it wasupon this ground 
that the learned Trial Judge held that the 
Will of 1918 was valid and intra vires. It 
is true that under the Will of 1918 ‘an 
annual tribute of a hundred rupees was 
to be paid by the mohant of Shyamchandpur 
into the gaddi of Nayaganj. But inthe Will 


[89 I. C. 1925) 


it is also provided that the mohuntat Shyam- 

chandpur should otherwise be independent 
of the mohant at Nayaganj, and that he 
should be entitled as a malik of the mutt 
-to hold and administer the estate and pro- 
perty thereunder appropriated to the mutt 
at. Shyamchandpur without interference 
‘by the.mohant at Nayaganj. Nay more, 
it was provided that the line of succession 
of the mohant of Shyamchandpur should 
be different from that of the mohants of 
Nayaganj, and that the newly appointed 
mohant of Shyamchandpur was to “continue 
to own and hold possession of the said 
estates and property down ‘to your chelas 
and parchelas in succession.” Now, in my 
opinion, by means of this instrament 
Bharat clearly and deliberately attempted 
to effect a partition of the office of mohant 
-and of the property dedicated to the mutt 
at Nayaganj. 

Babu Mohendra Nath Roy on behalf of 
the first respondent, .on the assumption 
that the Will of 1918 operated in the 
manner which I have stated, admitted that 
pro tanto the Will was void and inopera- 
tive, but he contended that the proper 
course for the Court to adopt was to treat 
the appointment of Bara Gobinda as mohant 
of Nayaganj as valid, and to expunge the 
offending provisions of the Will. In’ my 
opinion, the Court would not be just’fied 
in treating the provisions of the Will in 
the manner suggested by the learned 
Pleader for the respondent, for the result 
would be to deprive the appellant of any 
right to succeed Bharat as mohant. So 
to hold, in my judgment, would be to act 
in opposition tothe intention of Bharat. I 
have no hesitation upon the evidence in 
holding that Bharat was not minded wholly 
to oust the appellant from the mohantee. 
It is not an unreasonable reference to draw 
from the evidence thatthe importunities,— 
and it may be the machinations of Bara 
Gobinda and Shyam Lal Das, the uncle of 
the first respondent, overbore the enfeebled 
Will of Bharat, and that he was thereby 
prevailed upon to divide the mohantee and 
the property dedicated to the mutt between 
Bara Gobinda and Chhota Gobinda. Be 
that asit may, in my opinion, the several 
provisions of the Will of 1918 must stand 
or fall together, and [ hold the Will of 1918 
to be ultra vires and void. i 

But it is urged that the appellant hy 
reason of his acquiescence in the scheme 
propounded by Bharat in his Will of 1918 
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is precluded from challenging the validity 
of the provisions of that Will. Now, the 
main issue in this case is whether the 
scheme laid down by Bharat in the Will 
of 1918 violated the constitution of the 
mutt, and, in my opinion, the solution of 
that problem cannot depend upon whether 
a beneficiary under the legal scheme ac- 
quiesced in the transaction. The equit- 
able ‘doctrine of acquiesence may be taken 
to be that “if a party having a right, 
stands by and sees another dealing with 
the property in a mauner inconsistent with 
that right, and makes no objection while 
the act is in progress, he cannot afterwards 
complain. That is the proper sense of the 
word acquiescence.” (Per Cottenham, Lord 
Chancellor, in Duke of ‘Leeds v. Earl of 
Amherst (2). But acquiescence cannot re- 
habilitate or render valid a transaction 
which is ultra vires and illegal. Further, 
it must be borne in mind that estoppel by 
acquiescence connotes, among other things, 
that the person estopped in effect has re- 
presented to the person who is infringing 
his right that he is not entitled to complain 
that his right is being invaded, and that 
the party relying upon this representation 
has altered his position to his detriment - 
under amistaken impression that he was 
legally justified in acting as he-had done. 
But, in my opinion, the doctrine has no 
application in the circumstances of the 
case, for not only must Bara Gobinda have 
known that any attempt to effect a parti- 
tion of the mutt would contravene: the 
rules of his order, but there isno evidence 
whatever which would justify the Court in 
holding that either Bara Gobinda or the 
respondent Ram Charan, relying upon any 
such representation by the appellant, al- 
tered his position to his detriment, or at 
all. Bara Gobinda sat at the gaddi of 
Nayaganj because he had been nominated 
mohant under the Will of 1918 and not 
because he was induced so to do by reason 
of any representation on the part of the 
appellant. Further, if any event the appel- 
lant did not acquiesce in the nomination 
of the first respondent by Bara Gobinda; 
on the contrary, he has consistently chal- 
lenged its validity. In my opinion, there 
is no substance in the plea of estoppel, 
and it cannot be sustained. For these 
reasons, I am of opinion that Bira Gobinda 
was not duly nominated mohant of Bharat 

(2) (1816) 2 Pao. 117 at p.123; 10 Jur, 956; 14 L. J. 
Oh. 5; 78 R. R. 47; 41 E, R. 886. 
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that the nomination of the first res- 
TI by Bara Gobinda is void and of 
no effect. aes : 
In these circumstances it became neces- 
sary to consider whether the plaintiff has 
made out his claim to be the gaddinashin 
mohant of the Nayaganj Asthal. He bases 
his claims upon two grounds: (1) That 
he was duly nominated by Bharat undér 
the Will of 1918; (2) that he was the 
senior chela of Bharat. As regards the first 
ground, the respondent contends that the 
Will of 1908 -was revoked by the Will of 
19.8. It is, I think, clear that the provi- 
gions of the Will of 1918are so inconsistent 
with those of the Will of 1908 that it must 
he taken that Bharat intended that the 
two Wills should not stand together, and 
that the nomination to the mohantee at 
Nayaganj and at Shyamchandpur should 
supersede the nomination of the appellant 
-as mohant -under the Will of 1908. ; [See 
Kent v. Kent (3)]. But, in my opinion, 
. Bharat did not iutend that. the appellant, 
who had ‘been appointed Senior’ chela, 
should in any event wholly losé the 
mohuntee. 1 think, that Bharat intended 
that the nomination of the appellant under 
the Will of 1908 should be revoked only in 
the. event of the nominations under the 
Will of 1918 proving to be valid and 
effective. He neither desired nor contem- 
plated that he would die intestate, and 
without having duly nominated a successor 
e mohaniee. 
i a opinion, the provisions of the Will 
` of 1918 effected merely a dependent relative 
yevocation of the Will of 1908, and, the 
Will of 1918 being invalid and inoperative, 
the Will of 1908 must stand, and the 
-appellant who was appointed thereunder 
must be declared to be the mohant of 
Nayaganj. [See In the goods of Middleton 
(4) and Dancer v. Crabb (5)’. In my opinion, 
-the same result would follow even if the 
Court were to hold that the Will of 1908 
“had been revoked. The mutt at Nayaganj 
was a mourasi mutt, and although it was 
not satisfactorily proved at the trial that it 
“was in ‘accordance with the rules of the 
-mutt at Nayaganj that the senior chela 
should succeed to the gaddi on the death 
of the reigning mohant, it is consonant 


(3) (1902) P. 108; 71 L. J.P. 50; 86 L. T. 536; 18 T. 
R 293 f 


a 81D 10 Jur. (N, s.) 1107; 3 Sw. & Tr. 533; 34 L. 
J.P. 16:11 L. T. 688; 154 E. R. 1402. 
(5) (1873) 3 P, 98; 42, La J. P. 53; 28 L. T, 914. 
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~ (6) 6 S. D. A. Beng, 262. 


In these circumstances, | 
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With the principles. of Hindu Law relating 


to a maurasi mutt that the ssaior chela 
should succeed; a fortiori in the absence 
of a valid nomination by the reigning 
mohant. [See Mokant Ramanuj Das v. 
Mohant Debraj Das (6) and Kam Purkash 
Das v. Anand Das (7).] 

Now, it is conceded that Bharat pur- 
ported to appoint the appellant senior 
chela under the Will of 1908, and there is 
evidence that thereafter he performed 
duties, such as giving mantras and per- 
forming the punya ceremony, whichstrongly 
support the view that he was regarded as, 
and had been appointed, the senior chela in 
Bharat’s lifetime. I should add that what- 
ever rights in respect of the mohantee the 
2nd -respondent may have possessed, he 
lost through his misconduct and his dis- 
obedience to Bharat. For these reasons, 
in my’ opinion, the appeal should be allow- 
ed and a decree passed in favour of the 


N. H. Appeal all owed. : 


(7) 33 Ind. Cas. 583; 43 O. 707; 200. 'W, N. 802; 14 
A.L. J. 621; (1916) 1 M. W. N. 406; 31M. L. J.1; 18 
Bom. L R. 490; 3L W. 556; 24 O. L. J. 116; 20 M. L. 
T. 267; 43 I. A. 73 (P.C.).. 
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-OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Srcony Civiu APPEAL No. 126 or 1923, | 
July 28, 1924. 
Presenit:—-Mr. Wazir Hasan, J. O. 
SHAHADAT KHAN AND anoTHer— 
PLAN TrIFFS—A PPELLANTS 


Py versus 


KAMDAR KHAN AND OTHERS— DEFENDANTS 
— RESPONDENTS. eM 

Adverse possession—Question of title—Decision -of 
Rent Court, whether jinal—Civil Court, jurisdiction 
of. : ny 
The decision of a Rent Court is not final on the 
question of title as affected by the plea of adverse 
possession anda Civil Court is quite competent to 
give a finding on that question independently of the 
judgment of the Rent Court. 

Second appeal against a decree of the 
Subordinate Judge, Sultanpur, dated the 
19th of December 1922, confirming that of 
the Munsif, Sultanpur, dated the 18th March 
1922, . ` . 

Mr. Naimullah for Mr. Niamat Ullah, for 
the Appellants. 

Mr, S, M: Ahmad, for the Respondents, © 
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. JUDGMENT.—This is the defendant's 

‘appeal from the decree of the Subordinate 
‘Judge of Sultanpur, dated the 19th De- 
cember 1922, confirming the decree of the 
Munsif of Sultanpur dated the 18th March 
1922. The plaintiffs-respondents sued for 
‘joint possession of six plo‘s of land speci- 
fied in the plaint measuring in all 2 bighas 
12 biswasand 12 biswansis situate in vil- 
lage Talai Murani, Pargana Chanda, Dis- 
trict Sultanpur. Their case was that they 
were co-owners of one half of the plots in 
suit and that defendants Nos. 1 and 2 were 
the owners of the other half. The other 
defendants in the suit derive their title 
from the defendants Nos. 1 and 2. The 
defence to this suit was that the plaintiffs 
had no title and that the defendants had 
been in exclusive and adverse possession 
of the plots in snit. On the question of 
title both the Courts below have found in 
favour of the plaintiffs and this finding is 
not challenged’ in the appeal. On the ques- 
„tion of adverse possession the finding is that 
the. parties being co sharers the possession 
of the defendants must be deemed, in the 
absence of any overt act of hostile nature, 
to be the possession held on behalf of all 
the : co-sharers including the plaintiffs. 
The Court below found that no such acts 
were proved. This question was also there- 
fore, decided against the defendants and in 
favour of the plaintiffs. 

lt has been argued in the appeal before 
me that in the year 1909 the plaintiffs sued 
the defendants Nos. 1 and 2 for the recovery 
of rent under the provisions of s. 127 of the 
Oudh Rent Act, that the said suit was 
dismissed and that the plaintiff's present 
claim for recovery of possession was con- 
sequently barred by one year's rule of 
limitation under Art. 14 of the Indian 
Limitation Act. 

The argument does not deserve any se- 
rious consideration, The decision-of the Rent 
Oourt-is not final on the question of title 
as affected by the plea of adverse posses- 

_ sion. The Civil Court is quite competent to 
come to a finding on that question indepen- 
dently of the judgment of the Rent 
Court and, as stated before, the Civil Court 
has come to that conclusion in favour of the 
plaintiff. 

One of the respondents, Zvhur Khan, has 
file l an application to-div to the effect that 
he has no objection to the appeal being 
decreed against him. But the share of the 
plaintiffs inter se is not defined and we 
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are, therefore, not in a position to say what 
the definite interest of Zahur Khan is in 
the half which belongs to the plaintiffs as 
a body. In the cirenmstances Zahur Khan's 
petition of compromise cannot be given 
effect to in this appeal. 

The appeal fails and is dismissed with 


costs. The  plaintilfs-respondents other 
than Zahur Khan will be entitied tothose 
costs. 

G. H. 


Appeal dismissed. 


PATNA HIGH COURT. 
ÅPPEAL FROM ORIGINAL ORDER No, 138 oF 
1924. 

May 27, 1925. 

Present :—Mr. Justice Adami and 

Mr. Justice Kulwant Sahay. - 
Chaudhury M. NAZIRUL HASAN— 
J UDGMENT-DgBroR—APPELLANT 
A versus 
Mr. ABDUL WAHAB KHAN AND 

oTHERS— DEORER-HOLDERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXT, r. 15 
—Succession Certificate Act(VII of 1889), s. 4— 
Joint decree-holders—Execution of decree, application | 
for, by one decree-holder—Hinquiry as to other decree- 
holders, whether necessary— Death of decree-holder— 
Application for execution by person claiming under 
conveyance—Succession certificate, whether necessary. 

Where one of several joint decree-holders makes 
an application for execution of the decree for the 
benefit of all the decree-holders, it is not necessary 
for the Execution Court before making anorder for 
the execution of the decree, under r. 15 of O. XXI 
of the C. P. C., to enquire as to who the other 
decree-holders are for whose benefit execution is to 
proceed [p. 813, col. 1.] : a 

Section 4 of the Suecession Certificate, Act has no 
application to a case where on the death of n 
decree-holder a person claims to execute the decree, 
not as the heir of the decree-holder, but under an 
assignment or conveyance from him. [p. 813, col. 2.} ` 

Appeal from an order of the Subordinate 
Judge, Monghyr, dated the 10th May 1924, 

Mr. K. Husnain, for the Appellant. . 

Messrs, S M. Mullickand Syed Ali Khan, 
for the Respondents, 


JUDGMENT. 

Kulwant Sahay, J.—This is an 
appeal on behalf of the judgment-debtor 
against an order of the Subordinate Judge 
of Monghyr rejecting his objection to the 
execution of a decree and directing the 
execition to proseed, 

[b appears that there were four decree- 
holders who obtained a decree on the 12th 
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January 1921 on account of mesne profits. 
They were Abdul Wahab Khan, Mus- 
ammat Noorjahan Begum, Bibi Bashiran 
and Gulab Khan. Bibi Bashiran is dead 
and the decree-holder Abdul Wahab Khan 
claims her share under a deed of ekrarnama 
dated the 28th June 1915. Gulab Khan is 
also dead. One Musammat Habiban claims 
to be the widow of Gulab Khan, and the 
present application for execution has been 
filed by Abdul Wahab Khan who claims to 
execute the decree as the representative of 
Bibi Bashiran. as well as in his own in- 
dividual capacity by Noorjahan Begum and 
by Musammat Habiban as the. widow and 
heiress of Gulab Khan. 

The objection of the judgment-debtor was 
that Bibi Bashiran being dead, Abdul 
Wahab had no right to execute the decree 
for her share of the money without obtain- 
ing a Succesion Certificate. Secondly, the 
ekrarnama of the 28th June 1915 was not 
admitted and it was contended that the 
execution could not proceed so long as the 
legal heirs of Bibi Bashiran were not 
brought on the record. Next it is -contend- 
ed that Bibi Habiban was not the wife of 
Gulab Khan but that one Khizar Khan was 
his heir and that this Khizar Khan had 
transferred his interest to one Ram Sahai 
Lal and Abdul Ghani; and that, therefore, 
Bibi Habiban had no right to execute the 
decree. | . 

In their application for execution the 
three persons named above stated that 
although there was no specification in 
the decree itself as regards the shares 
of: the different decree-holders yet the 
two applicants, Abdul Wahab and Noor- 
jahan Begum, were entitled to ll-annas 
share on account of their own interests as 
well as the interest of Bibi Bashiran, and 
that Bibi Habiban wasentitled to the remain- 
ing 5-annas share on account of the share of 
Gulab Khan, deceased. The judgment- 
debtorobjected that the share of Gulab Khan 
was one half and not 5annas out of 16 
annas in the decree. In-the application for 
execution it was prayed that the petitioner 
Abdul Wahab Khan might be declared to 
be the representative of Musammat Bibi 
Bashiran, and the petitioner Bibi Habiban 
might be declared to be the representative 
of Gulab Khan deceased, and the execution 
proceedings may be taken on behalf of the 
applicants for realization of the entre 16- 
annas of the decree. It was further stated 
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on the part of the applicant, Musammaz Bibi 
Habiban , to have joined inthe application 
for execution, then only Abdul Wahab 
Khan, one of the decree-holders, may be 
treated as an applicant for execution of 
the decree and the entire decretal amount 
together with interests and costs might be 
realised under the provisions of O. XXI, 
r. 15 of the C. P. O. 

The learned Subordinate Judge did not 
decide the question as to whether Abdul 
Wahab Khan was the representative of Bibi 
Bashiran and as to whether Musammat Bibi 
Habiban was the representative of Gulab 
Khan. He was of opinin that as there was 
no dispute as regards Abdul Wahab Khan 
being the decree-holder and as under the 


-law he could execute the whole decree for 


himself as well as for the other decree- 
holders, it was proper to execute the whole 
decree at the instance of Abdul Wahab 
Khan one of the decree-holders and to take 
proper steps for safe guarding the interests 
of the other decree-holders. He according- 
ly ordered the execution to proceed, but he 
directed that Abdul Wahab Khan will not 
receive any payment from the judgment- 
debtor towards the decree out of Court nor 
the judgment-debtor was to make any 
payment or any settlement either with 
Abdul Wahab Khan or with any of the 
persons who claimed to be the heirs of 
Gulab Khan. He directed that all payments 
towards the decree must be made in 
Court. 

Against this order of the Subordinate 
Judge the judgment-debtor has come up in 
appeal to this Court; and it is contended 
on his behalf that the Subordinate Judge 
was bound to enquire as to who were the 
heirs of Gulab Khan; that the learned Sub- 
ordinate Judge was wrong in directing the ` 
decree to be executed under the pro- 
visions of O. XXI, r. 15, that he ought not 
to have allowéd the execution to proceed 
without the production of a Succession Certi- 
ficate by Abdul Wahab Khan as the heir of 
Bibi Bashiran; that if Abdul Wahab Khan 
claimed to execute the decree as an assignee 
of Bibi Bashiran under the ekrarnama of the 
28th of June 1915 then the learned Sub- 
ordinate Judge was wrong in directing the 
execution without notice upon the heirs of 
Bibi Bashiran under the provisions of 
O. XXI, r. 16 of the Code. 

In support of the first contention, namely 
as regards the necessity to make an enquiry 


that if for any reasonit be found irregular as to who were the heirsof Gulab Khan the 
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` learned Advocate for the appellants refers 
to O. XXII, r. 5 of the Code which pre- 
scribes that where the question arises as 
to whether any person is or is not the 
legal representative of a deceased plaintiff or 
a deceased defendant such questions shall 
be determined by the Court, and to r. 12 
of the same Order which says that nothing 
in 11,3, 4 and 8 shall apply to proceedings 
in execution of a decree or order, and does 
not limit the provisions of r. 5 in the same 
way. On the other hand it has been contend- 
ed by thé learned Advocate for the respond- 
ent that r.5 has no application to execu- 
tion proceedings because r. 5 is based on 
rr, Sand 4, and if rr. 3 and 4 do not apply 
to proceedings in execution, r. 5 too has 
no such application. 

“In my opinion, having regard to the view 
taken by the Subordinate Judge it was not 
necessary for him to determine as to who 
were the legal representatives of Gulab 
Khan. He directed the execution to pro- 
ceed under the provisions of O. XXI, r. 15 
and he gave proper directions to safeguard 
the interests of the other decree-holders 
whoever they might be. The argument of 
‘tthe learned Advocate for the appellant 
that he could not make the order under 
O. XXI, r. 15, without determining as to 
who the representatives of Gulab Khan 
were does not appear to be sound. He con- 
tends that before making an order under 
0, XXI, r.15 it-was necessary for the Subs 
ordinate Judge to enquire as to who the 
other decree-holders were for whose benefit 
the execution was to proceed. In my 
opinion it was not necessary for the Sub- 
ordinate Judge to do so before he could 
make an order under O. XXI, r. 15. 

As regards the second contention, namely, 
' that as no execution was prayed for for the 
benefit of the other decree-holders the 
Subordinate Judge was not justified in 
making the order under,O. XXI, r. 15, I 
need only observe that it was expressly 
stated in the application that if for any” 
reason it was found irregular on the part of 
Musammat Bibi Habiban to join-in the 
application for execution then only Abdul 
Wahab Khan one of the decree-holders might 
be treated as’an applicant for execution 
and the entire decretal amount might be 
realised under the provisions of O. XXI, 
r. 15. Itis contended that itis not stated 
‘in the application that execution of the 
whole decree was to proceed for the benefit 
“of the decree-holders or forthe benefit of the 
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surviving decree-holders and the legal re- 
presentatives of the deceased decree-holders. 
No doubt these words are not used in the 
application, but the reference to O. XXI, 
r. 15, in the application clearly indicates 
that this is what was intended. 

As regards the third objection, namely, 
that the execution could not: proceed with- 
out the production of Succession Certificate, 
and the fourth objection that it could not 
proceed without notice on.the heirs of Bibi 
Bashiran, I may observe that having regard 


to the order to proceed with the execution . 


under O. XXI, r. 15 these questions do not . 
really arise in the case. It may, however, 
be noticed that Abdul Wahab Khan did 
not claim to execute the decree as the heir 
of Bibi Bashiran but under an assign- 
ment or conveyance from her and s. 4 of 
the Succession Certificate Act had no appli- 
cation to such a case. . 

In my opinion none of the grounds taken 
on behalf of the appellant is sound and can 
be sustained. 

The appeal must be dismissed with 
costs. 

Adami, J.—I agree. 

Z. K. Appeal dismissed, 


Ca 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp Civin AvpBat No. 161 or 1923. 
September 2, 1924. 
Present:—Mr. Wazir Hasan, A. J. O. 
LAL JAGDISH BAHADUR SINGH— 

. PLAINTIFE— APPELLANT 


versus 
BENI PRASAD AND orsaers—Dsrenpants— 
RESPONDENTS. 


Oudh Rent Act (XXIIT of 1886), ss. 1107-4, 108 (54) 
Suit for possession-—Nature of sieit—Civil Court, 
jurisdiction of --Proper procedure. 

The Civil Court has no jurisdiction to entertain a 
suit for possession, when the allegations in the plaint 
disclose the nature of the suit to be one for resump- 
tion under s. 107-A ofthe Oudh Rent Act, and the 
Court must return the plaintin sucha case for pre- 
sentation to the proper Court. 

Appeal against a decree of the District 
Judge, Rae Bareli, dated the 29th March 
1925, preferred against that of the Sub- 
ordinate Judge, Partabgarh, dated the 
18th November 1922. 

Mr. K. P. Misra and Pandit Gokaran 
Nath Misra, for the Appellant, 


a 
> 
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_ Mr. Naimullah for Mr. Niamat Ullah, for’ 
the Respondent. ; 
ORDER.—This is the plaintiff's appeal 
in a suit for possession of 19 bighas l4 
biswas and 17 dhurs of land situate in the 
village Chakdehi; Pargana Dhingwas, in the 
District of Partabgarh. One of the pleas 
jn defence to this suit was that the juris- 
diction of the -Civil Court was barred by 
s. 103, cl. 5-A of the Oudh Rent Act, 1886. 
The Court of. first instance rejected this 
plea and decreed the suit. Ou appeal by 
the defendants the learned District Judge 
of Rae Bareli reversed the decree of the 
Court of first instance and dismissed the 
suit. Itis not easy to follow the reasoning 
of the learned Judge by means of which 
he arrived at the conclusion that the plaint- 
iff's suit was liable to be dismissed. That 
reasoning is however of no effect whatso- 
ever on the decision which I am going 
presently to give in this matter. The sole 
ground on which I am prepared to hold that 
the plea mentioned above is a valid one is 
that considering the allegations made in 
the, plaint the provisions of s.107-A of the 
Oudh Rent Act clearly apply. Under that 
section itis open to the appellant to insti- 
tute a suit to resume the possession of the 
lands in dispute in a Rent Court and if 
the provisions of that section are applicable 
as I hold that they are it follows that the 
jurisdiction of the Civil Court is excluded 
by the terms of cl.’ 9-4 of s. 108 of the 
same Act. There is some faint glimmering 
in the judgment of the lower Court of the 
objection as to the jurisdiction, This being 
the true aspect of the case’ the plaintiff's 
suit could not bedismissed but the plaint 
should have been returned for presenta- 
tion to the proper Court. The decree of the 
Yourt below must, therefore, be modified in 
this respect. To give effect to that result 
T must allow this appeal and I do so here- 
by. The decree of the Court below is set 
aside and so is the decree of the Court of 
first instance. The plaintin the suit will 
be returned tothe appellant for presenta- 
tion tothe proper Court, The respondents 
‘will get their costs in the Courts below 
but in this Court the parties will bear their 
own costs, z 
K. 8. D. Appeal allowed. 
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PATNA HIGH COURT. 
Cıvıl Revision CASE No. 361 or 1924, 
May 7, 1925. 
Present:—Justice ‘Sir B. K. Mullick, KT., 
and Mr. Justice Ross. 
BHIMNATH MISRA AND OTHERS— 
PETITIONERS 
7 versus 
JAGGARNATH PRASAD AND 'OTHERS— 
OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), s. 115, O. IT, 
Tr. 4, 7, O. XIV, r. 2—Government of India Act, 1915, 
(546 6 Geo. V, c. 61), s. 107—Pleadings—Inconsistent 
facts, whether can be pleaded—Procedure—Issue of 
fact, postponement of, legality of—Revision--Superin- 
tendence, power of, exercise of. 

A plaintiff may in one suit join as many causes of 
action as he pleases subject to the provisions of 
O. Il,-r. 4, of the ©. P. O., and to the general rule 
that although he might base his claim on alternative 
and even inconsistent titles, he should not in any 
evant be allowed to claim on alternative titles which 
arise out of inconsistent facts. [p 815, col 2.] 

A plaintiff, where the facts are presumably within 
his knowledge, cannot be allowed to plead inconsist- 
ent facts and must elect as to which set of facts 
he intends to rely on so that the defendant may 
know of the case he has to meet. Similarly a 
defendant cannot be allowed to plead inconsistent 
facts unless he is a stranger to the transaction and 
the true state of factsis not within his personal 
knowledge. [ibid-] ` 

“Mahomed Buksh Khan t. Hosseini Bibi, 15 C. 684; . 
15 1. A.81; 12 Ind. Jur. 291; 5 Sar. P. O. J. 175; 7 Ind. 
Dec. (Nn. 5.) 1010 (P. C.), Iyyappa v. Ramalakshmamma, 
13 M. 549; 4 Ind. Dec. (x. s.) 1095, Ningappa v. 
Shivappa, 19 B. 323; 10 Ind. Dec. (N 8.) 219, and 
Abdul Ali Abdulhusein v. Miakhan Abdulhusein, 10 
Ind. Cas. 890; 35 B. 297; 13 Bom. L. R. 268, relied on. 

Jino v. Manon, 18 A. 125; A. W. N. (1896) 1; 8 Ind 
Dec. (N. s.) 789, dissented from. 

A Court is competent to postpone the trial of issues 
of fact if the case can be decided on issues of Jaw 
only. But there is no authority under the C. P. O. 
for postponing the trial of an issue of fact. except 
onthe ground of embarrassment. [p. 816, col 2.] 

Where a Court has exercised its discretion as to 
the order in which it would take up the issues and 
being of opinion that the trialof a particular issue 
would embarrass the trial of the other issues Las . 
made anorder postponing the trial of the former 
issue, its order is not open to revision under §.115 of 
the Œ. P.O. Where, however, the effect of such an 
order is an almost certain loss of material evidence, 
then the apprehension of a denial of the right of fair 
trial arises and the High Court is competent to inter- 
“fere with the order in the exercise ofits powers of 
superintendence under s. 107 of the Government of 
India Act.[p. 815, col. 1] + < 

Per Ross, J—Rule 2o0f O. XIV ofthe C. P. C. 
gives the Court power, where issues koth of law end 
of fact arise in the same suit, to postpone the settle- 
ment of the issues of fact, until after the issves of 
law have been dete:mined, if the Court is of opinicn 
that the case or any part of it may te disposed of on 
the issues of law alone. There is, however, no such 
power to separate the iseues of fact. [p. 817, col. 1 

Where certain causes of action which can only be 
joined together with the leave of the Court are so 
joined without puch leave, the failure to obtain the 
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leave of the Court is a mere irregularity which can 
be waived by the defendant, and where the defendant 
fails to object to such joinder before the settlemint 
of issues the objection must be taken to have been 
waived. [p 617, col. 1.) : 

Lloyd x. Great Western and Metropolitan Dairies, 
997) 2 K. B. 727; 76 L. J. K: B. 924; 97 L. T. 3824; 23 
T. L. R. 570, relied on. 

A plaintiff is entitled to a trial of the issues of fact 
which he raises and the Court has no authority to 
refuse to’try those issues if the suit is properly 
framed. It is unreasonable and illegal that the trial 
of one of the causes of action in a suit should be 
postponed indefinitely. |p. 816, col. 2; p $17, col 1.) 

Civil revision trom an order of the 


Subordinate Judge, Bhagalpur, dated the- 


28th August 1924. 
Mr. A. K. Roy, for the Petitioners. — 
Messrs. S. M. Mullick, Ram Prasad and 
Bindheyshwari Prasad, for the Opposite 
Party. 


JUDGMENT. 

Mullick, J.—The question in this case 
is whether an order made by the Subordi- 
nate Judge of Bhagalpur on the 2oth July 
1924 is to be set aside. 

The plaintiffs are the sons of the daugh- 
ter of Rani Padmabati, the widow of 
Raja Padmanand Singh of Banaili. This 
lady executed a Will on the 24th Septem- 
ber 1908 of which Probate was granted by 
the High Court of Calcutta to defendant 
No. 1 Babu Jagarnath Prasad and to cer- 
tain other persons. The plaintifis admit 
that claiming under a trust declared by 
the Will and also a trust deed executed on 
. the 19th April 1912 the first party defend- 
ants have taken possession of the entire 
properties left by the Rani and they bing 
the present suit fora declaration that the 
Rani bad no disposing power over the pro- 
perties in qnestion and that no trust deed 
was executed and they pray for recovery 
of possession with mesne profits and in 
the alternative for the construction of the 
Will and the turst deed and for the rendi- 
tion of accounts, the removal of the trus- 
tees for misappropriation and the appoint- 
ment of new trustees. ° 

The first 12 issues relate to the title of 
the plaintiffs and- their right to rocover 
possession and they are admittedly quite 
distinct and based ona different cause of 
action from issue No. 13 which ran as 
follows :— . 

“ Are the trustees or any of them liable 
to removal for misappropriation and miscon- 
duct ?” 

On the 28th July 1921 the Subordinate 
Judge decided to try issues Nos. 1 to ll 
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first. Issue No. 12 concerns mesne profits 
and ađmittedly it caunot be conveniently 
tried till after the decision of issues Nos. 
l toll; but with regard to issue No. 13, 
which arises out of au altogether different 
cause oť action, namely, breach of trust and 
is based on facts wholly inconsistent with 
those material to issues Nos. 1 to Il, it is 
contended that the plaintiffs should not be 
allowed to proceed to trialand that they 
should be called upon to elect so that the 
defendant may know what case he has to 
meet. 

It is true that a plaintif may join as 
many causes of action ashe pleases sub- 
ject to (l) the provisions of O. II, r. 4 of 
the ©. P. C., and (2) the general rule that 
though he may base his claim on alterna- 
tive and even inconsistent titles, he should 
not in any event be allowed to claim on 
alternative titles which arise out of inccn- 
sistent facts. 

Althongh the Judicature Actin England 
has widened the rules of pleading and now 
enables parties to claim relief in the alter- 
native upon setting out inconsistent facts, 
the trend of judicial decisions in India 
seems to limit the scope of the Code and to 
forbid a plaintiff, certainly where the facts 
are presumably within his knowledge, to 
plead inconsistent facts and to require him 
to elect so that the defendant may know 
what case he has to meet; and similarly 
a defendant may not plead inconsistent 
facts unless he is a stranger tothe transac- 
tion and the true state of facts is not within 
his personal knowledge. So it has been 
held by the Judicial] Committee of the 
Privy Council in Mahomed Buksh Khan v, 


* Hosseini Bibi (1), that a plaintiff could not 


be allowed to plead that a hibanama was a 
forgery and -also at the same tim that, it was 
executed underundueinfluence In Iyyappa 
v. Ramalakshmamma (2) their Lordships 
of the Madras High Court held that it was 
not open toa plaintiff to plead that a deed 
of sale was a forgery and at the same time 
that it was void for want of consideration. 
So again in Ningappa v. Shivappa (3) the 
Bombay High Court held that inconsistent 
assertions of fact cannot be permitted in 
pleadings but on the same basis of facts 
two distinct titles may be put forth. On 
the other hand a dissenting note was 


1) 15 C. 681; 15 I. A. 81; 12 Ind. Jur. 291; 5 Sar. P, 
C. J. 115: 7 Ind. Dee. ix. s.) 1040 (P. Ca, 

(2) 13 M. 549; 4 Ind. Dec. (x. s.) 1095. 

(3:19 B. 323; 10 Ind, Deo. (x. s.) 219, 
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struck in Jino v. Manon (4), where the 


decision of the Privy Council in Mahomed 
Buksh Khan's case (1), was sought to be 
distinguished and it was held thata plea, 
thata bond was'a forgery could be joined 
with a plea that it was null and void for 
want of actual consideration. But in Abdul 
Ali Abdul Husein v. Miakhan Abdul Husein 
(5), the earlier view was re-asserted and 
it washeld that a Muhammadan plaintiff 
could not be allowed to plead that he was 
entitled to the property in suit as heir of 
his father to the exclusion of his mother 
and also at the same time that he had in- 
herited it from his daughter who had ac- 
quired a good title from his mother. ` 

I think, therefore, that the Subordinate 
Judge would have been well-advised in 
this case not to have allowed a joinder of 
causes of action. | 

But the defendants not having taken 
any steps to move higher authority to have 
issue No. 13 struck out, whatis the Sub- 
ordinate Judge's proper course now? 

Tt is contended that by deciding to post- 
pone the trial of issue No, 13 till the 
other issues have been finally decided, the 
Subordinate Judge subjects the plaintiffs 
to the risk of losing valuable testimony 
which it is highly desirable to perpetuate. 
It is suggested that the final disposal of 
the other issues may take seven or eight 
years and that by that time the trustees and 
material witnesses may be dead and much 
of the evidence of breach of trust may dis- 
appear. It is argued that when a Court 
postpones the trial of an issue indefinitely 
it-is committing material irregularity in 
the exercise of jurisdiction and, therefore, 
s. 115 of the C. P. C. applies. 


is also contended that as there is like- 
eae be a substantial denial of the right 
of fair trial s. ace the Government of 

dia Act also applies. 

I; doubt whether s. 115 applies to the 
case, forthe Court was competent to exer- 
cise his own discretion as to the order in 
which he would take up the issues and if 
he was satisfied that issue No, 13 would 
embarrass the trial of the other issues, he 
had jurisdiction to postpone its trial. 

Bat I think that if the effect of his order 
is an almost certain loss of material eviden- 
ce, then the apprehension of adenial of the 
right of fair trial arises and we are com- 

(4) 18 A. 125; A. W.N. (1893) 1; 8 Ind. Dac. (N. s.) 


T) 10 Iad. Gas, 899; 35 B 297; 13 Bom. L. R. 235. 
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petent to interfere in exercise of our powers 
of superintendence. 

The Court is competent to postpone the 
trial of issues of fact if the case can be 
decided on issues of law only. But there 
is no authority under the Cude for post- 
poning the trial of an issueof fact except 
on the’ ground of embarrassment. As 
already stated above, the issue should not 
have been allowed to be raised and there 
is reason for fearing that the trial will be 
greatly prolonged, ifthe facts as to the 
alleged breach of trust are investigated 
and: accounts are to be taken; and it is 
pointed out by the defendants that the 
plaintiffs have waited nearly 12 years since 
the death of the Rani to bring this suit 
and that the trustees have been in posses- 
sion without any objection .during this 
period. In my opinion these objections come 
too late. Having regard to the time which 
has elapsed since the issues were framed, I 
think it is now too late to put the par- 
ties into the position in which they would 
have been oceupyingif the Subordinate 
Judge had taken the proper coursein the 
first instance by refusing to frame the 
issue. As the defendants have in-effect as- 
sented to the trial of the issue, I think the 
Subordinate Judge must try it as soon as 
the trial of issues Nos. 1 to 11 has been con- 
cluded by him. 

I would, therefore allow the application 
with costs: hearing-fee three gold mohurs. 

Ross, J.—The plaintiffs claimed re- 
covery of land with mesne profits from -the 


` defendants on the allegation that they were: 


the heirs of the last owner who had no power 
to dispose of the property by -Will or 
deed and thatthe deed of trust said to have 
been executed by her was invalid. Inthe 
alternative they prayed that if the trust 
was good the trustees should render - ac- 
counts and should be removed for breach of 
trust. i 
Sixteen issues were framed of which the 
thirteenth issue was “Are the trustees or 
any of them liable to removal for misap- 
propriation and misconduct?" On theap- 
plication of the defendants, the trustees, 
the learned Subordinate Judge has ordered 
that the thirteenth issue should be tried 
after the other issues have been . disposed 
of. From the tenor of his order it would 
appear that the intention is that a separate 
judgment should be delivered on the other 
issues and that the trial of the thirteenth 
should be postponed until the earlier issues . 
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have been decided, if necessary, on appeal. 
In making this order the learned Subordi- 
nate Judge relied upon O. II, r. 6 of the 
C. P. C.and. his order is virtually an order 
for the separate trial -of the thirteenth 
issue.: 

-Now O. XIV, r. 2 of the Code gives the 
Court power, where issues both of law 
and of. fact arise in the same suit, to post- 
pone the- settlement of the issues of fact 
until after the issues of law have been de- 
termined, if the Court is of opinion that 
the case orany part ofit may be disposed 
of on the issues oflaw first. There is no 
such power to separate the issues of fact. 
The plaintiff may rely on several different 


rights alternatively though they may be in-. 


consistent. Order II, r. 4 requires that, with 
certain exceptions, the leave of the Court 
should he given for joinder of other causes 
of action with a suit for recovery of im- 
moveable property. Assuming that the pre- 
sent case does not fall within these excep- 
tions and that the leave of the Court was 
required and had not been obtained, yet 
I think that that was a mere irregularity 
which can be waived and must be taken 
to have been waived in the present case 
by reason ofr, 7ofO. II. This view was 
taken by the Court of Appeal in Lloyd v, 
Great Western and Metropolitan Dairies (6), 
where Fletcher Moulton, L. J., said: “ The 
effect of O. XVIII, r. 2 (which corresponds 
to O. If, r. 4 of the O.P. CO) is that no 
cause of action, with certain strictly limit- 
ed exceptions, can be joined with an action 
for the recovery of land, unless by leave 
of the Court or a Judge. This provision 
appears to have been made for the protec- 
tion of defendants, and a defendant can, 
therefore, by his conduct waive the perform- 
ance of the condition because it is a con- 
dition imposed for his benefit. In the 
present case.itis not contested that the 
acquiescence in the proceedings for some 
. months by the defendants would amount 
to a waiver, if it were . possible for them 
to waive the objection. I am of-opinion 
that it was possible to waive the objectioh, 
and that the defendants did do so.” This 
initial irregularity has, therefore, ceased to 
have any effect and the case must be treat- 
ed as if it was a case in which leave to join 
these causes of action had been given. It 
is, therefore, unreasonable and indeed il- 
legal that the trial of one of the causes of 


(6) (1907) 2 K. B.727; 76 L, J. K.B. 924; 97 L.T. 
384; 33 T. L. R. 570, 
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action should be postponed indefinitely. 
A plaintiff is entitled to a trial of the issues 
of fact which he raises and the Court has 
no authority to refuse to try these issues 
if the suit is properly framed: And in any 
case the consideration that if the litigation | 
arising out of the earlier issues is prolong- 
ed by appeals, as it must be, the- plaint- 
iffs as well as the defendants will lose - 
testimony which is now available -for the 
decision of the thirteenth issue, must be 
decisive. : 

‘I, therefore, agree that this application 
should be allowed with costs, ` 

Z. K. Application allowed, 





PRIVY COUNCIL. 
APPEAL FROM THE Mapras Hren Court, 
; June 23, 1925.- 
_ Present :—Lord Atkinson, Lord Shaw | 
f and Lord Darling. ` f 
Sri KANCHUMARTHI VENKATA 
` SEETHARAMA CHANDRA ROW 
—APPELLANT 
VETSUS 
KANOHUMARTHI RAJU alias VEN- | 
KATA KRISHNA ROW AND oTHERS— 
RESPONDENTS. l ; 
Hindu Law—Adoption by widow—Authority of 
husband, proof of—Adoption, recognition of, by rela- 
tives and friends—Adoption challenged after long 
number of years—Burden of proof. í : < 
The burden resting upon any litigant who 
challenges the validity ofan adoption recognized as- ` 
valid by all concerned for a long number of years is of 
the heaviest order. [p. 819, col. 1.] 5 
A few days after the death ofa Hindu his widow, : 
purporting to act under an authority conferred -upon i 
her by the deceased, adopted a son to her late hushand, 
The adopted son was transferred from his natural “ 
home to his adopted home and lived there for over-40 
years asa member of that household. The adoption... 
was recognized as valid by all members of the adop- 
tive family, including the plaintiff and by a wide’ 
circle of relatives and friends and also by the Govern 
ment and its officials and by the outside publie.. Some: `, 
years after the death of the widow the adoption was 
challenged by the plaintiffon the ground that the ` 
widow had no authority to make the adoption.. The 
authority of the widow to make the adoption waa 
proved by the witnesses who deposed to the factum“ ~ 
of the adoption ; ; E; 
Held, (1) that under the circumstances of the case 
the burden was very heavy on the plaintiff to prove 
that the widow had made the adoption: without tha 
authority of her husband ; [ibid.] n 
(2) that having regard to the circumstances under 
which the adoption took place and the long course of 
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treatment which the adopted son had received as such 
and the recognition of the adoption as valid by every- 
body concerned, the evidence in support of the author- 


ity conferred upon the widow by. her husband was 
amply sufficient to prove such authority. [ibid.] 


Messrs. W. H. Upjohn and J. M. Parikh, 
for the Appellant. 

Messrs. L. De Gruyther and K. V. L. Nara- 
simha, for the Respondents. 


_ JUDGMENT. 

Lord Shaw.—This is an appeal from a 
decree and judgmement of the High Court 
of Judicature at Madras, dated the 18th 
October, 1922, reversing a decree and judg- 
ment of the Court of the Additional Sub- 
ordinate Judge of Rajahmundry, dated the 


- 29th April, 1921. 


The appeal raises a question of fact. 

One Subbayya died on the ist November, 
1874, leaving two widows and without natu- 
ralissue. His first widow had been for some 
time separated from him. His second widow 
resided with him. Some days after his 
death she adopted the first respondent, a 
-young boy as son to her husband Subbayya, 

he boy was accordingly handed over by 
his natural father, whose household he left 
and helived and grew tomanhood as mem- 
ber of the household of Subbayya’s widow, 
his adoptive mother. The lapse of time 
between the adoption and the date of suit 
was about 42 years. The challenge of the 


adoption is made by the plaintiff, not only ` 


. of course after the death of Subbayya, but 


after the death of his senior widow, who 
died in 1895, and after the death of the 
junior widow, the adoptive mother, who sur- 
vived as long as 1907. ` 


It was not contended before the Court that 
no adoption was made. It was an adoption 
perfectly suitable in all respects; it was acted 
on for the long period of years mentioned; 
but the sole argument on the appeal was a 
challenge of any authority having been 
given by Subbayya to his widow to make 
the adoption. The case accordingly is 
restricted even on fact to this question, 


Were it not that the plaintiff has obtained, 
on this part of the case, the support of a 
judgment of the Subordinate Judge, the 
case and the appeal might be justly 


characterised as not only unfounded but - 


audacious. 


‘It is fair to the Subordinaté Judge to 
give his conclusion on the issue of fact in 
the care. He pute it thus :~- 
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“Sixth issue-—The point for decision is 
whether Ammayamma .adopted Ist defen- 
dant as the son of ‘Subbayya, and if sọ, 
whether she was given by bim the required 
authority to adopt > and, giving my very 
best and ‘anxious consideration to the re- 
corded evidence, probabilities.of the case ` 
and the decisions cited on both sides, pay- 
ing due attention to the facts that the adop- 
tion of lst defendant was celebrated about 
forty two years ago and that he was, all 
through and till the filing of the suit being 
treated as the adopted son of Subbayya 
and a member of the Kanchumarthi family 
by all its members, inclusive of the plaint- 
iff, by a wide cricle of relatives and friends, 
by the tenantry of the Kalavalapalli estate, 
by. the Government and its officials and - 
by the outside public; and bearing in mind 
the presumptions that can be properly 
and legitimately made in favour of his > 
adoption from the long time that had 
elapsed (about 42 years) after the adoption ` 
and from the acquiescence therein all 
through this very long period of those inside 
and outside the family, as shown by some 
of the decisions cited on either side, I come 
to the conclusion that Ammayamma did in 
fact adopt Ist defendant as the son of her 
deceased husband Subbayya on a day within 
a month of the death of Subbayya,” 


Up to this point this is an admirable and 
correct summary. But the learned Judge 
after this states his conclusion :— 

“That she had not the authority of her 
husband to make the adoption and that, 
therefore, it is not a valid adoption.” 


The singularity of this result is obvious 
when it is considered that the four princi- 
pal witnesses who proved the adoption also `’ 
proved the authority to adopt. They knew 
both the husband and wife. They saw the 
husband, and heard bim, in his last illness, 
give the authority to the wife a few days be- 
fore his death, and a few days after his death 
they saw the ceremony of the adoption.. The 
learned: Subordinate Judge believes them 
on the latter point, but for some reason, 
does not give effect to their testimony on 
the former point. It isnot asifthere was 
avything singular in the giving of such an 
authority. The adopticn was itself in 
accord with what a pious Hindu would wish 
to be done so that someone would remain 
after his death to perfrom the sacrificia] and 
other ceremonjal and pious: duties resting 
upon a child. 
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So far as the widow was -concened, her 


conduct had no element of usurpation in 
it, but simply the element-of carrying out 
her husband's dying wish. 

So far as the adopted son was concerned, 
he was transferred from his natural home 
to his-adopted home and he has lived there 
all his life as a member of that house- 

hold. ` , 

So far as the plaintiff is concerned he 
denied the adoption in this suit, a thing 
which now stands amply proved and 
admitted. He did not question the author- 
ity’ to adopt during the late widow's life 
which extended for 30 years beyond that 
of her husband, and his suggestion now is 
that the idea of the young man's adoption 
being unauthorised was put into his head 
as a result of a conversation with someone 
who is not produced as a witness. 


The record, however, does not stop there, 
because the local authorities, having made 
the ordinary enquiries as to the necessary 
entries upon the register consequent upon 
Subbayya’s death, made the enquiries and 
took the depositions, and the second wife 
was entered as guardian of the minor and 
adopted son—that is to say, the first respond- 
ent. There were litigations of various 
characters during the course of this long 
term of years and the plaintiff acted along 
with the adopted son, acknowledging, in 
the course of the proceedings, his right. 


It is at the end of this long ‘chapter that 
the challenge is made. Their Lordships 
have considered all the documents produc- 
ed and read all the evidence. They cannot 
understand way it should not be held to be 
quite conclusive, not only of the fact of 
adoption but of the authority to adopt. It 
stands to reason that after such a long. 
term of years, and the variety of transactions 
of open life and conduct, upon one footing 
alone—namely, that the adoption was 
recognised as a. valid act—the burden 
resting, altogether apart from the law of 
limitation, upon any litigant who challenges 
the authority of an admitted adoption, is in- 
deed of the heaviest order. In their Lord- 
ships’ view itis not, however, necessary to 
invoke any doctrine of presumption in 
this case. The facts, the evidence, and the 
documents are all one way—namely, in the 
direction of establishing that the view taken 
- by the learned Judges of the High Court 
is in result sound. 

Their Lordships will accordingly humbly 
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advise His Majesty that the appeal should 
be refused with costs, | 
Z. K. Appeal dismissed. 
Solicitor for the Appellant.—Mr. H. Polak. - 
Solicitor for the Respondents—Mr. D. ' 
Grant. i 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp CIVIL APPEAL No. 148 oF 1922, 
January 29, 1924. 
Present:—Mr. Kinkhede, A. J. O. 
MUNNALAL—P.alntIFF—APPELLANT 
versus 
Musammat DUKLO AND ANOTHER— 
DEFENDANTS— RESPONDENTS. : . 
Contract Act (IX of 1872), s. 2 (d)—Consideration— 
Benefit to promisor, whether necessary—Consideration . 


‘paid to one joint promisor, whether supports promise of . ` 


all. : a 
To support a contract it isnot necessary that the. 
promisor should benefit by the consideration; it is. 
sufficient that the promisee did some act by which a 
third person is benefited, and which he would not have 
done but for the promise. [p. 821, col. 2.] ; 
Consideration paid to any one of several joint pro- 
misors is legally sufficient to support the promise of 
all the joint promisors. fp. 822, col. 1.] | 
Case-law discussed. : A 
Appeal against a decree of the District 
Judge, Uhhindwara, in Civil Appeal No. 111, 
of 1921, dated the 20th November 1921. 
Mr. B. R. Pendharkar, for the Appellant. 


Mr. S. Y. Deshmukh, for the Respondents; 


JUDG MENT.—This appeal arises out 
of a suit to enforce a mortgage dated 17th 
September 1916 (Hx. P-1) executed: by 
Musammat Duklo and her son Brijlal in. 
consideration of Rs. 465 which were found: 
due by them on the basis of two previous - 
bonds respectively dated 29th June 1913, 
for Rs. 200 and 19th August 1914 for Rs. 60. 


“The mortgage-deed purports to secure the 


debt against the future crops of some ordi- 
nary and occupancy fields belonging to 
Brijlal in Mouza Sukhwaha and Bargaon : 
is Seoni District. It contains-a stipulation 
for sale of the mortgaged or hypothecated, 
property for satisfaction of the mortgage 
debt. The plaintiff claimed a decree for, 
Rs. 962-140 and for sale of the crops in; 
case of non-payment and if the sale proceeds. 
proved insufficient he claimed to recover 
the balance from the other property of the 
defendants. The mortgage-deed waa pre 
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sented for registration on 22nd September 
1916 and was registered that very day. In 
the registration endorsement the age of 
Brijlal is put down as 19 yedrs and still in 
the plaint he is described as being 30 years 
old.- The suit was instituted on 10th Feb- 
ruary 1921. 


The defendant Musammat Duklo practic- 
ally raised no defence, She admitted the 
claim. The suit was, however, contested by 
defendant No. 2 Brijlal on several grounds. 
Firstly, that he was a minor on the date of 
the miortgage, Ex. P-1, and received no con- 
sideration, secondly, that even if he was 
major the mortgage was void for want of 
consideration inasmuch as he was not bound 
by any debt incurred by his mother, Duklo, 
during his minority. To this the plaintiff 


“ replied that the old debt was due on bonds. 


executed by defendant Brijlal himself as 
major and that the mortgage was for con- 
sideration. It was also pleaded, in the 
alternative, that, even if the defendant was 
minor when the previous bonds were exe- 
cuted he was liable for the debt on the 
mortgage bond in suit the same being in 
-the nature of afresh agreement. It was 
further urgéd that the conisderation of the 
previous bonds was borrowed for purchase 
of seed-grains and bullocks. The old bonds 
were alleged to have been returhied to the 
defendants which fact was denied by the 
latter. Both parties agreed that there were 
no crops standing on the lands presumably 
when the pleadings were recordedin April 
ee The following issues were framed :— 
“Was the defendant No. 2 a minor 
a he executed the deed'in suit? Ifso 
what is its legal effect? 
2.. When did the defendant No. 2 attain 
majority ? 
3. . Did not the defendant No. 2 receive 
. the consideration of the deed in suit? . 
-4,. Is the deed in suitin the nature of a 


fresh agreement? Isthe defendant No. 2 . 


liable for the debt ? 


` The Court of first instance found that the 
defendant No. 2 attained majority in April 
1916, so that he was a minor at the date of 


the previous ‘bonds but was major when: 


mortgage bond Ex. Pl was executed. As 
to. the questién of consideration the Court 
held that although defendant No. 1 received 
the consideration it could not be said that 
defendant No. 2 was paid any consideration, 
and further that the argument based on 
a*25 of the Gontract Act was not cound and 
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it was held ‘that the deed in suit was 
not in the nature of a fresh contract and 
defendant No. 2 could not be liable under 
it. No decree either for sale of crops on 
the lands belonging to defendant No. 2, 
or against defendant No. 2 personally was, 
therefore, passed although the claim was 
decreed against the defendant No. 1. The 
plaintiff, therefore, preferred an-appeal to 
the Courtof the District Judge, Chhindwara, 
who very properly observed that no question 
of legal necessity or of benefit to the minor 
was raised in the case, and that there was 
no necessity to consider the question of 
hypothecation of future crops, as security 
for debts, which were not in existence, 
inasmuch as the plaintiff-appellant’s Pleader 
stated before him that he will be satisfied 
with a simple money decree against both the 
defendants. He held that the bonds of 1918 
and 1914 were absolutely void as against 
defendant No. 2 and the case really was- 
one in which debts wereincurred otherwise 
than for legal: necessity by defendant 
No. 2’s mother during his minority. With 
regard to the binding character of the bond 
Ex. P-1 which the defendant No. 2 had 
executed shortly after attaining majority 
jointly with his mother in consideration of- 
the previous debts, reliance was placed be- 
fore the District Judge also on s. 25, cl. (2) 
of the Contract Act. He, however, held that 
the clause which is to the effect that an 
agreement made without consideration is 
aot void if it is a promise to compensate, 
wholly or in part, a person who has already 
voluntarily done something for the pro- 
misor or something which the promisor 
was legally compellable to do, had no 
application to the present case, for the 
obvious reason that the plaintiff by advanc- 
ing money to the defendant No. 28 mother, 
otherwise than of legal necessity or for his 
benefit could not be said to have done. 


anything fordefendant No. 2. He found 
that there was undoubtedly considera- 
tion, but the consideration -concerned 


the defendant No, 1 alone, and did not 
affect defendant No. 2, that is the bond 
was so far as the latter was concerned 
clearly one without consideration. Thecor- 
rectness of these findings is challenged by 
the learned Pleader for the plaintiff, who 
appears before me. My attention is drawn 
to the definition of “consideration” as con- 
tained in s. 2 cl. (d) of the Contract Act 
and tothe interpretation thereof as made 
in Fanindra Narain Roy v: Kachheman 


. 
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Bib: (1). Section 2, cl. 
Act runs as follows :— 

“(d) When, at the desire of the promisor, 
the promisee or any other-person had done 


(d) of the Contract 


or abstained from doing, or does or abstains . 


from doing, or promises to do or to abstain 
- from doing, something, such act or ab- 
‘stinence or promise is called a considera- 
tion for the promise.” 

In Fanindra Narain Roy v. Kachheman 
Bibi (1) the facts were these. At a sale 
held in 1880 in execution of a decree against 
some members of a family certain proper- 
ties weresold and passed into the hands of 
the plaintiff; they, therefore, supplicated to 
him to re-transfer to them for sum of Rs 300, 
the purchased property (which apparently 
included their homestead). He consented 
and executed a conveyance which was, how- 
ever, never registered. The judgment- 
debtors were unable to pay the decree- 
“holder in cash the consideration settled, and 

the result was that Sadan executed a mort- 
gage of 1884, for Rs. 300: The conveyance 
‘was inoperative in law, but as the statutory 
period had elapsed since the date of the exe- 
cution sale and, as the judgment debtors con- 
. tinued in undisturbed- possession, the title of 
the auction purchaser had become extingu- 
ished, Thetrue position consequently was 
that a mortgage was granted to the plaintiff 
by Sadan in 1884 in order to induce him to 
forbear from the exercise of his rights as 
auction-purchaser. On these facts it was 
‘held on the authority of Hurkissen Dass 
Serowgee v. Nibaran Chander Banerji (2) 
that the mortgage of 1884 was granted for 
‘a lawful consideration. This necessarily 
justified the inference that the mortgage 
dated llth April 1893 which re-placed the 
earlier mortgage and was executed by 4 
members of the family, namely, Sadan, Edu, 
Badaruddin and Lakhu, was also for a 
lawful consideration. It was however,, held 
‘by the District Judge that the mortgage 
‘could not be enforced against the represen- 
tatives of the mortgagors other than Sadat 
and Edu, as they were not bound by the 
execution sale and received no benefit by 
the mortgage transaction. In this view he 
decreed the suit against the representatives 
of Sadan and Edu and dismissed against 
the others. 

Mookerjee and Walmsley, JJ, before 

whom the casecame on for decision did 


(1) 41 Ind. Cas, 673; 45 C. 774; 22 C, W. N, 183; 28 
O.L. J. 153. 
@ 60, W.N. 27, 
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not accept the view of the District Judge 
for the following reasons. Applying 


the definition of the term “consideration” 
quoted above to the facts of the case, they 
held that there was in 1884 a mortgage by 
one member in favour of the -plaintiff. 
That the latter was entitled to enforcé-it ag 
against his mortgagee. That he was asked 
to accept in lieu thereof a fresh. bond exe: 
cuted in 1893 by Sadan along with three 
other persons. The promise by these three 
persons to be bound by ‘the mortgage 
plainly formed a good consideration for the 
abstinence of the mortgagee-plaintiff to sie 
the mortgagor Sadan on the first. bond, “As 
regards the argument that the considera- 
tion is not lawful unless it: benefited the 
promisor, ‘they held that there was no 
foundation for it, and observed-that were it | 
accepted, the phrase “at the desire and for 
the benefit of the promisor” would have 
to be substituted for the phrase “at the 
desire of the promisor” incl, (d) of s. 2 of the 
Contract Act. Relying upon the decisioria 
in Bailey v. Croft (3), Alhusen v. Prest (4), 
and Haigh v. Brooks (5) they further héld 
that it was not necessary that the promisor 
should benefit by the consideration: it was 


‘sufficient that the promisee did some act 
from which a third person’ is benefited’and 


which he would not have done but for ‘the 
promise. Applying these observations , of 
the learned Judges of the Calcutta High 
Court to the facts of the present case I 
think the conclusion is irresistable that the 
mortgage in suit was for consideration and 
also binding as against Brijlal, whether 
the previous debts were incurred by the 
mother of the minor Brijlal for legal neces-. 
sity or not or whether Brijlal was benefited. 
by the consideration or not. All that was, 
therefore, necessary to support the mortgage 
in suit as against Brijlal, was his promise 
to be bound by the previous debts, and 
that promise formed a good consideration 
for the abstinence of the plaintiff to sué the 
executant or executants upon the previous 
bonds. In this view of the case the mort- 
gage-deed in suit cannot be treated as one 
without consideration even as regards 
Brijlal. It is not the case of Brijlal that 
he was tricked into undertaking the liability 
for the previous debts by any misrepre- 


(3) (1812) 4 Taunt. 611; 128 E. R. 470. . 
(4) (1851) 6 Ex. 720; 20 L. J. Ex, 440; 155E. R. 


(5) (1839) 10 Ad. & E. 399; 2 , & D, 452; 9. J.Q 


B. 194 50 R, R, 399; 113 E. R. 11 
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sentation, or fraud, or that any unfair 
advantage of the circumstance of his having 

-,just-emerged from his minority was taken 
by the plaintif. His consent to the new 
contract embodied in the mortgage Ex. P-1 
must, therefore, be considered to have been 
voluntarily given, and he must be bound by 
the contract which he then voluntarily made 
with plaintiff. 

I may also support this view with refer- 
ence to the ruling in Sornalinga Mudali v. 
Pachi Naicken (6) where it has been held that 
the consideration paid to any one of several 
joint promisors is legally sufficient tosupport 
‘the promise ofall the joint promissors. In this 
view of the case it is unnecessary for me to 
consider the other contentions of the appel- 
lant based upon s. 25 of the Contract Act, in 
the view I have taken of ‘Ex. P-1 itis a fresh 
agreement but nop without consideration. 
Section 25 of the Contract Act has been the 
‘subject of conflicting decisions and I do 
not wish to enter into any discussion as 
‘regards its correct interpretation as it will 
‘be quite unnecessary for the purposes of 
_this case. 

Ground No. 5 which related to interest 
‘subsequent tothe institution of the suit 
was not pressed. 

The result is that plaintiff will get a 
decree a simple money decree against both 
the defendants with costs in all the Courts. 

Z. K. Appeal allowed. 


(6) 22 Ind. Cas, 1; 38 M. 680; 14 M. L. T. 559, (1914) 
„M, W. N. 27; 26 M. L. J, 113. 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 301 
. OF 1921. 
April 8, 1925. 
' Present:—Mr. Justice Das and 
: Mr. Justice Adami. | 
LEKHRAJ MAHTON—APPELLANT 
; versus 4 
JANG BAHADUR SINGH AND OTHERS— 
RESPONDENTS. 

Mortgages, prior and subsequent—Subrogation, right 
of, when arises—Partial payment by subsequent mort- 
A IKA NA to invoke the equitable right of 
subrogation, ha must either occupy the position ofa 
gutety of the debt or must have made the payment 
under an agrement with tha d:btor or the creditor 
that he should receive and hold an assignment of 
the debt as security, or he must stand in such a rela- 
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tion to the aporteaged premises that his interest can- 
not otherwise be adequately protected. [p. 523, col. 1.] 

The right of subrogation arises only on redemption 
and unless there is redemption subrogation cannot 
take place. Before one creditor can be subrogated to 
the rights of another, the demand of the latter must 
be entirely satisfied, so that he is relieved: from 
all further troubles, risk and expense. [p. 623, col. 2.] 

Gurdeo Singh v. Chandrika Singh, 1 Ipd. Cas. 913; 
36 C. 193 at p. 221; 5 C. L. J. 611, relied on. 

A subsequent mortgagee who pays offa portion of 
the amount due on a previous mortgage is not entitled 
to be subrogated to the rights of the prior mortgagee 
to the extent of the payment made by him. [ibid] 


Appeal from an order of the Subordinate 
dae, Monghyr, dated the 25th August 
1921. | 

Mr. Hasan Jan, for the Appellant. 

Messrs. S. N. Roy and Satyadeva Sahay, 
for the Respondents. ` i 

JUDGMENT. 7 

Das, J.—The question in this appeal is 
ene of priority. To appreciate the point- 
involved in this case, it is necessary to 
remember the following transactions:— 

On the 30th Baisak 1305 the principal 
defendants executed a mortgage in favour 
of Ghena Singh as 4 security for a loan of 
Rs. 3,700 advanced by Ghena Singh to the 
mortgagors, 

On the Ist.Sawan 1305 they executed 
another mortgage in favour of Ghena Singh 
as a security for an advance of Rs. 500. 

In Kartik 1307 corresponding with the 
12th of November 1899 they executed a 
gerpeshgt patta in favour of Sant Prasad and 
Ram Lagan. Defendants Nos. 7—9 represent 
the interest of Sant Prasad,and Ram Lagan 
has been cited as defendant No. 15 in this 
suit. Sant Prasad and Ram Lagan paid 
Rs. 600 to the mortgagors and held 
Rs. 4,400 in their hands for the purpose of 
paying off the mortgages of Ghena Singh, 
the sum agreed to be advanced by Sant 
Piasad and Ram Lagan being Rs. 5,000 in 
all. It appears that Ram Lagan did not 
pay his share of the mortgage money, but 


sant Prasad discharged the mortgage bond 


of the Ist Sawan 1305 by paying Rs. 738-3-12 
to Ghena Singh. He also paid Rs. 2,104-3-0 
to Ghena Singh in part satisfaction of the 
mortgage of the 30th Baisak 1305. 

Ghena Singh instituted a suit to enforce 
his mortgage of the 30th Baisak 1305. He 
obtained a decree and proceeded to sell the 
property in due course. In order: to save 
the properties from sale, the mortgagor de- 
fendants borrowed Rs. 6,000 from the plaint- 
iff and on the 5th December 1908 executed 
a mortgage in favour of the plaintiffs: It 


[89 I. O. 1925] 


is the niortgage of the 5th December 1908 
which is sought to be enforced in this suit 
and’ the question is whether defendants 
Nos 7—9 as representing the interest of Sant 
Prasad are entitled to priority in respect of 
the sums of monies paid by them and which 
form part of the consideration of their mort- 
gage of the 12th November 1399. The 
learned Subordinate Judge has decided 
this question in favour of defendants Nos. 7— 
9 and the plaintitis appeal to this Court. 

In my opinion the decision of the learned 
. Subordinate Judge iserroneous, It is quite 
true that Sant Prasad paid off the mortgage 
bond of the lst Sawan 1305, hút by so pay- 
ing he acquired the rights and powers of 
Ghena Singh asa second mortgagee, for it 
_ is to be noted that the mortgage of the 30th 

Baisak 1305 was still outstanding. Now 
Ghena Singh enforced the mortgage of the 
30th Baisak 1305. He obtained a decree in 
due course and put up the mortgaged pro- 
perties forsale. It was the duty of Sant 
Prasad under his contract with the mort- 
gagor-defendants to satisfy the mortgage of 
the 30th Baisak 1305; but he paid Ghena 
Singh the sum of Rs. 2. 104-3-0 in part satis- 
faction of his claim and failed to pay the 
balance to him. In these circumstances the 
¢mortgagor-defendants approached the plaint- 
itfs and touk a loan from them, to enable 
them to discharge the mortgage of the 30th 
-Baisak 1305 “keeping in tact the encum- 


' © braneces under the bond dated the 30th 


Baisak 1305 and the decree in Suit No. 231 
-of 1907” which was the suit instituted by 
Ghena Singh to enforce the mortgage of the 
30th Baisak 1305, 

T have no doubt whatever that the plaint- 
iff is entitled to priority by virtue of his 
express agreement with the mortgagor-de- 
fendants. It has been pointed out more 
than once that to entitle one to invoke the 
equitable right of subrogation, he must 
either occupy the position of a surety of the 
debt or must have made the payment under 
anagreement with the debtor or creditor, that 
heshould receive and hold an assignment 
of the debt as security, or he must stand in 
such arelation to the mortgaged premises 
that his interest cannot otherwise be ade- 
quately protected. In this case the mortgaged 
properties were about to be sold. Sant 
Prasad refused to save the properties 
although under his contract with the mort- 
gagor-defendants it was obligatory on him 
to satisfy the mortgage of the 30th Baisak 
1305. The plaintiffs thereupon lent money 
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to the mortgagor-defendants in order “to: 
save the mortgaged properties and there 
was an express agreement between them 
that the plaintiffs should receive and hold 
an assignment of the debt as security. 

But it was pointed out that Sant Prasad 
not only paid off the mortgage bond 
dated the Ist Sawan but also partly 
satisfied the mortgage of the 30th Baisak 
1305. As I have said, by paying off 
the mortgage bond of the Ist of Sawan 
Sant Prasad stepped into the position of a 
second mortgagee. Now in regard to the 
payment by him of Rs. 2,104-3-0 the position 
of Sant Prasad isa perfectly hopeless one. 
It is well established that subrogation is by 
redemption and unless there is redemption 
subrogation cannot take place. As was 
pointing out by Mookerji, J., in Gurdeo 
Singh v. Chandrika Singh (1) “before one 
creditor can be subrogated to the rights 
of another, the demand of the latter 
must be entirely satisfied, so that he shall 
be relieved from all further trouble, risk 
and expenses.” In this case the demand of 
Ghena Singh was not entirely satisfied and, 
in my opinion, it is impossible to hold that 
the defendants Nos. 7—9 are entitled to be 
subrogated to the securities held by Ghena 
Singh to the extent of Rs. 2,104-3 0 paid by 
them to Ghena Sin gh.. 

I would accordingly vary the decree by 
discharging the direction of the Court 
below in regard to. “the lien of defendants 
Nos. 7—9 for Rs. 738-3-12 plus the amount 
that would be left out of Rs. 2,104-3 8 after 
deducting therefrom the interest on 
Rs. 1,850, at 14 per cent. per annum from 
the 25th Kartik 1307 to-9th Baisakh 1309.” 
The result is that the plaintiff is entitled to 
the usual mortgage decree with costs both 
in this Court and in the Court below. We 
give the defendants six months to redeem. 
The cross-appeal is not pressed and is dis- 
missed. 

Adami, J.—I agree. ie 

Z. K. 7 Decree*varied, 


Q) 1 Ind. Cas, 913; 36 O. 193 at p..221;5 CO, L, J, 
611. 
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. PRIVY COUNCIL. 
APPEAL FROM THE CaLcUTTA HIGH Court. 
- June 15, 1925. 
Present:—Lord Atkinson, Lord Shaw, 
‘and Lord Darling. 
: LUCIA JACOB—APPELLANT | 
“YENYSUS 
“DAVID ALEXANDER WILLS— 
. - RESPONDENT. 

Marriage, breach of promise of—Damages, suit for—- 
(Cancellation of contract—-Burden of proof—Long 
silence, effect of, h 
J Where in answer toa suit to recover damages for 
breach of a -promise to marry, the defendant sets up 
the plea that the contract between the parties had -been 
rescinded and dissolved by the agreement of both of 
‘them, the burden ‘of proving that the contract had 
| been rescinded by consent of the parties lies upon the 
defendant. In certain circumstances silence, absence, 
‘conduct, expressions in letters, ete., may be ‘sufficient 
to lead a Court of law to the conclusion that the contract 
had been rescinded, but where itis proved that the 
‘parties had foreseen that owing to difficulties not of 


their own making and quite beyond their control, they. 


. would not be able to marry for a number of years and 
that circumstances might arise under which com- 
- munication between them might become difficult, the 
mere fact that one of the parties to the contract has for 
a long time remained in ignorance of the whereabouts 
or. the condition of the other party would not justify 
him or her in putting an end to the contract and 
making it impossible for himself or herself to carry it 
out. [p. 826, col. 2.] 

‘Messrs. L. De Gruyther, K: C., and E. B. 
Raikes, for the Appellant. i 

“Messrs. T. Barrington Ward, K. C., and 
`S: Hyam, for the Respondent. 


i JUDGMENT. 

` Lora Darling.—This appeal arises out 
of an action to recover damages for breach 
of promise to marry. Mr. Justice Buckland, 
the Judge at the trial, decided in favour of 
plaintiff and awarded damages against de- 
fendant. This decision was reversed on 
appeal by the High Court of Calcutta, on 
the ground that the parties to the contract 
had expressly, or by their conduct, réscind- 
ed the contract and had. released each other 
from ite performance. 

: The ‘appellant, a German by birth, had j in 
1892, become a British subject by reason of 
her marriage with Mr.-Jacob, a Barrister. 
He died in England in 1913. 


The respondent and Mrs. J acob, the 
‘widow, in May of 1915 engaged to marry one 
another, and it was contemplated that 
the wedding should take place in October, 
1915. : . 
Difficulties arose owing to the Indian 
Government insisting on treating Mrs. Jacob 
as a suspected person and an alien, It was 
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proposed to send her to Germany, but in 
September 1915, she was interned at Bel- 
gaum ; and there she was detained until the 
end of March 1920.. 

In the course of their engagement many 


| letters passed between Mrs.: Jacob and Mr. 


Wills. The last letter received, by her 
from him is dated the 3rd November 1915, 
-but he sent her a telegram at Christmas’ of 
that vear. 

Mrs. Jacob gave evidence to the effect 
that she believed she had telegraphed. in 
reply, explaining that she didnot write: ‘for . 
reasons already known to Mr. Wills; that is, 
lest she should prejudice him in his business 
and social relations. 

Respondent did not dung any letters 
or telegrams received from appellarit,- T 

n 
the 21st August 1920, whilst ignorant that 
appellant had been released from intern- 
ment, he had married in England, thus—- 
were his promise to marry Mrs. J acob - still 
binding—putting it out of his power to per- 
form it.. 

Although useful, the oral testimony in 
this case is of less importance than ‘the 
correspondence which passed between he’ 
parties. 

Appellant maintains that, when it appear- 


-ed that respondent's marriage to her might 


prejudicially affect his business “in India, 
they agreed to postpone it until- the. war 
between Germany and England was at an‘ 
end. This contention is supported by “the 
letter of respondent to appellant dated the 
3lst July, 1915, specially by this passage in 
it :— 

“Tf itis a fact that the officials are pro- 
hibited from associating with you, I am 
‘afraid the only alternative left to us is to 
‘get married after the war. I am agreeable 
to wait all my life for you. Oh, but it will 
be so hard that I do not like to look upon 
the coming years. Will my darling wait 
fer me also? I have not lost hope of marry- 
ing you this October, as I still think you 
-have not correctly understood what took 
place at this interview.” 


She had misunderstood nothing of that 
matter, as her subsequent’, treatment proves, 
and in her evidence (page 8) she states ‘that 
she agreed. to wait “all Eternity.” This 
answer, although hyperbolical, as is usual 
in the language of lovers, amounts to än 
assent to respondent's proposal. In appel- 
larit’s letter to respondent dated the 20th 
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. December 1920, she states the position 
thus :— : 

“T.have received none of the letters you 
say: you have written me lateron. We had 
‘agreed to wait with being married until the 
.war was over. You said you thought it 

` would last three or four years in one of your 
letters, and I believed that then impossible, 
but you were right. It lasted just that 
time,” 

It seems likely that she here alludes to 
ae paseas in his letter of the 28th July; 
1915 :— 

.-“ I have already told you, darling, that I 
think the war has only just begun, and it 
will be a few years before it ends. Well 
until it ends I must avoid all temptations 
so as not to betray your trust. Being a 
man, I have set myselfa hard task, but I 
am sure that my darling’s prayers added to 
mine will assist me. Is my meaning quite 
clear to you, dear heart?” ‘ 

The meaning of this ean hardly be othe 
than that he desires and hopes to leada 
life of chastity pending the interval be- 
twéen the date of that letter and the end 
:of the war—when he and Mrs. Jacob will 
_marry. | 
» It further appears to have been agreed 
-between the parties that the marriage 
should be postponed so long as Mrs. Jacob 
.was subject to the imputation of being a 
German subject. The evidence of Mr. 
“Wills as to the period to which the marriage 
might be relegated is not definite. But 
he. was asked (Question 123) whether he 
would have felt bound by his engagement 
had Mrs. Jacob, whilst still a prisoner of 


war, written asking him to come to Belgaum - 


and to marry her. His answer was:— 

“That would be contrary to her own 
.wishes-~absolutely contrary to her own 
wishes; she was’ very magnanimous, and 
she admitted that so long as she had this 
‘slur on her it would do irreparable harm to 
my. business to marry her.” 
~Q. “And-you agreed?” 

A. “Yes.” : : 

Further questions and answers satisfy 
their Lordships that respondent regarded 
the contract as binding upon him until 
appellant should be “free of the slur;” 
which he agrees was not until her release in 
March, 1920. 

Their Lordships are of opinion that Mr. 
Wills and Mrs. Jacob had agreed to marry 
one another when the war was over, pro- 
vided she was then “free of the slur,” 
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so likely to be injurious to him in his 
business, of her being suspected by the 
Indian Government of being a. German 


_ subject. 


This suspicion was not dispelled until 
March 1920, at the earliest, when Mrs, 
Jacob was released from internment; and 
perhaps was not fully removed until No- 
vember of that year, when the Government 
admitted that she had been wronged, and 
paid her a considerable sum as compensa- 
tion. 

Since the respondent had in August 1920, 
by marriage to another, rendered the per- 
formance of his contract with appellant im- 
possible, it is the opinion oftheir Lordships 
that she is entitled to succeed in this appeal 
unless it be proved that the mutual pro- 
mises of Mr. Wills and Mrs. Jacob had been 
withdrawn by each of them, and the con-. 
tract to marry rescinded by consent, The 
burden of proving this rests upon the 
respondent. 


He contends that the silence of appellant 
lasting during practically the whole term 
of her seclusion, from December 1915 to 
the 24th November 1920 justified him in 
thinking that she had released him from 
his promise, and much stress was laid by 
his Counsel upon this telegram of the 28th 
December 1915:— 

“To Mrs, Jacob, Civil Camp, Belgaum. 
Many thanks for kindly greetings, which 
I heartily reciprocate. Trust new year 
will bring both you and my heart's 
desire. Wrote you early November. Why 
don’t you reply? This suspense is awful— 
Wills.” 

From this it isevident that respondent 
did not anticipate an early arrival of the 
time when he and Mrs. Jacob might marry, 
He explains in his evidence (see Questions 
255-265) that the words “this suspense is 
awful” refer to the illness of Mrs. Jacob, 
of which he had become aware at the end 
of October 1915. : 


After this there is no correspondence be- 
tween the parties until Mrs. Jacob, being 
then free, wrote her letter of the 24th 
November 1920. The explanation of Mrs, 
Jacob .is given in her evidence at page 21 
and is to the effect that although surprised 
and grieved by the silence of respondent, she 
had “come to the conclusion that Wills 
was quite content with the agreement made 


- between us...... He had accepted and I ha 


agreed, and I abided: by that,” | 
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On the 24th November 1920, appellant 
wrote to respondent a letter containing 
rds:— 
eeMty dear Alic, I am free to do as I please 
„again at last. You must have wondered, 
the war having finished solong ago, why 
you have not heard from ine befe 
The reason is I had to wait all this time 
until my case against the Government was 
‘settled, It was only settled last week. I 
have been declared to be a British subject 
and have received damages from the 
Government fortheir attempt to repatriate 
mé...... I nearly sent you a wire, but I 
thought it might be too great a shock. 
And now Alic, what do you wish me to do 
with regard to the rings, I am, still in a 
state of bewilderment, therefore I can't 
'j more...... 
wire shi letter respondent, on the 4th 
December 1920, sent his reply, in which 
is passage :— e 
pi e 1916 f wrote you either two or 
three letters—I cannot quite remember the 
number. To all of these letters I had ho 
reply, and as is usual in cases of this sort 
‘I assumed the worst had happened to you 
more especially as your last letter convey- 
ed the news of your serious state of health. 
- On the signing of the armistice in 1918, 
and the whole of 1919 passing and still no 
news from you, lwas more pace aca 
i assumption was correct, | 
Eae pe announces that he had married 
i rust of 1920. | 
Ea kan letter appellant replied on the 
20th December 1920, and used the expres- 
sions already quoted, and sheadded :— 


“But why, 


one 
a have given you that news about 
me, Why I did not get your letters 1 do 


I had two offers of marriage during my 
£ e. Of 
A “engaged to rom and both accepted 
ï wer" as final. ; 
a “appear to their Lordships unneces- 
sary todeal minutely with the arguments 
addressed to them by Counsel, and found- 
ed upon various expressions used. in the 
letters between the parties; nor need they 
comment upon the considerations which 
appear in the judgments of the Court of 
' first instance and in the Court of Appeal, 
considerations which led those Courts to 


opposite conclusions. 
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All that their Lordships have now to 
decide is whether the respondent has proved 
—as it was for him to do—that the con- 
tract made between him and the appellant 
was rescinded and dissolved by the agree- 
ment of them both. In certain circum- 
stances, silence, absence, conduct, ex pressions 
in letters may be amply sufficient to lead a 
Court of Law to such a conclusion. But 
here is a case whose circumstances are 
altogether extraordinary. The parties to 


- this suit were entangled and embarrassed 


—like so many others during the war—by 
difficulties not of their making, and quite 
beyond their control. The situation in 
which the respondent found himself seems 
to have been beyond his strength to endure 
as he himself had come near to foreseeing. 

But when every allowance for the weak- 

ness of human nature has been liberally 
accorded, there remains the legal Hability 
to perform the contract of marriage if it 
were subsisting. It must never be forgotten 
that to prove thatthis contract was rescinded 
by mutual agreementis a burden of which 
the respondent must discharge himself, if he 
is to succeed in this appeal. It is a mere 
question offact whether he has done so; 
and their Lordships cannot find proof of 
this. Therefore, his obligation remains— `’ 
but as he cannot, because of his mariage, 
fulfil it he must make amends ‘to Mrs. 
Jacob. 
e Their Lordships will, therefore, humbly 
advise His Majesty that this appeal should 
be allowed, the decree of the High Court 
in appeal set aside with costs and the 
decree of Mr. Justice Buckland in favour 
of appellant restored. 

The appellant, having been granted 
special leave to appeal in forma pauperis, 
will have the costs of the appeal, to be taxed 
upon the scale usual in such cases. 

Zz. K. Appeal allowed. 

Solicitors for the Appellant:—Mesars. T. 
L. Wilson & Co. ` ; 

_ Solicitors for the Respondent:—Messrs, 
Sanderson, Lee & Co, 
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CALCUTTA HIGH COURT. 
APPgAL FxoM APPELLATE Ducree No. 1389 
oF 1922. 

March 4,1925. . 

Present:—J ustice Sir Ewart Greaves, KT., 

and Mr. Justice Cuming 

‘SUKHAMAYEE BISWAS—Duzrenpant 

é —APPELLANT 
e VETSUS 
MONORANJAN CHAUDHURY AND OTHERS 
—PLaINTiFFs—RusronDEnTs, 

‘Hindu Law—Dayabhaga—Inheritance—Sister's son 
v, step-brother—'Sodara”, meaning of—Transfer 
‘af Property Act (IV of 1882), s. 6 (e)—Transfer of 
past profits of land-—Right to sue, transfer of. 

Under the Dayabhaga School of Hindu Law a sister's 
ae 5 preferential heir to a step-brother. [p. 827, 
col. 2. 

Debt Prassanna Rai Chowdury v. Harendra Nath 
.Ghesh, 6 Ind. Cas. 534; 15 ©. W.N. 383; 120. L. J. 
“385; 37 O. 863 and Judoo Nath Sircar v. Bussunta 
Coomar Roy Chowdhry, 19 W. R. 264; 11 B. L. R. 286 
.and Gopal Chandra Pal v. Ram Chandra Pramanik, 
28 ©. 311, relied on. 

The ‘word’ sodara in Sloka 29 of the Dayabhaga 
refers to uterine brother and does not include a half 
brother. [p..£28, col. 2.] 

The mere fact that a half brother can confer 
spiritual benefit does not necessarily mean that he is 
entitled to inherit. [p. 829, col. 1.] 

"Where land is conveyed together with profits of any 
previous period, the transfer of profits is the transfer 
of a mere right to sue within s. 6 (e) of the Transfer of 
Property Act. [p. 829, col. 2.] 

Appeal against a decree of the 
Additional District Judge, Sylhet, dated 
the 20th of March 1922, modifying that of 

‘the Munsif Second Court at Habigunge, 
dated the 17th of June 1921. 

Babus Ramgati Sarkar, Nripendra 
Chandra Das and Nikunja Behary Roy, 

„for the Appellant. | 

Babus Brojo Lal Chakravarty and Birendra 
Kumar De, for the Respondents. 


JUDGMENT. 

Greaves, J.—This isan appeal by the 
defendants againsta decision of the Addi- 
tional District Judge of Sylhet modifying 
a decision of the Munsif of the Second 
Court at Habigunge. The suit out of whigh 
this appeal arises was brought,by the plaint- 
iffs for declaration of their title to and 
for possession of certain property. He also 
claimed mesne profits which I understand 
were disallowed and in respect of which 
there is a cross-objection. 

The case for the plaintiffs was that one 
Surjymani Sen was a jotedar that he made 
during his lifetime a ‘gift of the lands in 
question to his widowed daughter. The 
plaintiffs claimed to havé purchased the 
lands in suit after the widowed daughter's 
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death from defendant No. 5 who, the plaint- 
iffs alleged, was the heir of the widowed 
daughter being her sisters son. The 
defence of the defendant was this that the 
property was streedhan property and that 
on the death of the widowed daughter it 
descended not on the sister's son but. on 
the step-brother or half brother of the 
widowed daughter as her preferential heir. 
Both the Courts below have decided in 
favour of the plaintiffs’ contention holding 
that on the death of the widowed daughter 
the property descended to her sister's son 
and not to her step-brother. The lower 
Appellate Court has relied on a decision 
of this Courtin the case of Debi Prasanna 
Rai Chodhwury v. Harendra Nath Ghose (1) 
to which I shall have presently to refer. 
Now four points have been urged before 
us by the learned Vakil for the appellant. 
First of all he contends by a reference 
to Ch.IV,s.3 of the Dayabhaga which 
relates tosuccession to separate property 
of a childless woman that his client is 
entitled as the preferential heirof widowed 
daughter and he seeks to establish this by 
a reference to sloka 37 of Ch. IV of sg, 3. 
Now in s. 3 which, as I have already stated, 
deals with succession to separate. property 
of achildless woman, sloka 10 relates to 3 
kinds of streedhan, The translation is as 
follows:—‘“But wealth received by a woman 
after her marriage, from thefamily of her 
father, of her mother or of her hushand 
goes to her brothers as Yajnavalkya 
declares that which has been given to her 
by her kindred, as well as her fee or gratuity 
and anything bestowed after marriage 
her kinsman take if she dies without issue, 
Then in the next sloka the property given 
by her kindred is dealt with and: so on 
until we come to sleka 19 which deals with 
sloka or what is denominated as a fee. 
The following slokas deal with various 
kinds of property of this nature, and then 
we come to sloka 29 which is as follows: 
“Therefore, the property goes first to the 
whole brothers, if there be none to the 
mother, ifshe be dead, to the father hut 
on failure of all these, it devolves on the 
husband.” This Katyayana says “that which 
has been given to her by her kindred goes 
on failure of kindred to her husband,” 
Now the difficulty that faced the appel- 
lants in this case was that if sloka 29 applies 
to all the slokas from 10 onward he may 


(1) 6 Ind. Cas. 534; 15 O. W. N. 383; 12 Ọ. L. J, 385: 
37 0. 863. bi S 


. 
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be excluded from the inheritance by the 
fact that sloka 29 says that the properties 
referred to in the previous slokas descend 
to the whole brother and no mention of a 
half brother is made. Consequently it was 
argued before us that sloka 29 did not apply 
to all the properties referred to in the slokas 
-10 from onward but merely to sloka 
which was dealt with in sloka 19 and the 
‘following slokas, That is the first argu- 
ment that is put forward and it is said 
that if this is so then the properties refer- 
red to in sloka 10 or such property as is 
now in question before us comes under 
sloka 37 and that, therefore, a half brother 
is. entitled to inherit in preference to the 
sister's son. Now this first argument was 
raised so long ago as the year 1873 and it 
was then negatived by a decision of this 
Court which is reported under the heading 
of ' Judoo Nath Sircar v. Bussunta Coomar 
Roy Chowdhury (2). That was acase decided 
by Mr. Justice Jackson and Mr. Justice 
Dwarka Nath Mitter. The question in issue 
- was as tothe descent of property coming 
from the father to a daughter before her 
marriage under a testamentary devise. Of 


course the point that then arose is differ-. 


ent from the point that arises in this 
appeal. Butin the course of the argument 
the same argument with regard to sloka 
29 was addressed tothe Court as has been 
addressed to usin this appeal and that 
argument was negatived by the judgment 
of the Court which was delivered by Mr. 
Justice Dwarka Nath Mitter. He deals 
with sloka 29 and says “It has been argued 
that the reference is merely to that kind 
of streedhan only which is called sulka (fee 
or perquisite)”. He says this argument 
is evidently founded on a mistake. He 
goes on to consider the provisions of the 
various slokas from sloka 10 onward and 
‘he sums up his decision on this point at 
page 265* where he says “it isclear, therefore, 
that the proposition laid down in cl. 29 is 
nothing but the final resume ofthe various 
matters discussed in the preceding clauses, 
commencing from clause 10, and its appli- 
cability to all the three kinds of streedhan 
mentioned in the text Yajnavalkya referred 
to in the last mentioned clause is, con- 
` sequently, beyond all dispute. It would be 
absurd to contend that the author of 
the Dayabhaga has laid down, in the case 
of property given by a woman’s kindred, 
(2) 19 W. R. 262; 11 B. L. R. 286. : 
“Page of 19 W, R—[Ed.] 
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a rule of succession different from that 
laid down by him in the case of sulka pro- 
perty, when itis beyond all question that 
both of those kinds of property are 
governed by the, same text of Yajnavalkya 
which is cited by him at the very thresh- 
old of the discussion.” A similar decision 
to the same effect is to be foundin Gopal 
Chandra Pal v. Ram Chandra Pramanik 
(3). The judgment of the Court which con- 
sisted of Mr. Justice Banerjee and Mr. 
Justice Brett is to be found at pages 312* 
and 313*. There the same contention as 
has been raised before us was raised and the 
learned Judges state that they are unable 
to assent to this contention as it is 


clearly opposed to the language of the 


Dayabhaga and opposed to the interpreta- 
the 


the same effect is another decision of this 
Court in the case of Debi Prasanna Rai 
Chowdhury v. Harendra Nath Ghose (1) to’ 
which [have already referred. The same 
point was then taken before Mr. Justice 
Mukerjee and Mr. Justice Carnduff and’ at 
page 3847 of the judgment it was held 
that sloka 29 referred to all the sloka from 
10 to 28 which preceded it. So much then 
for the first point that was urged. 

The second point which was urged was 
that in any case even if sloka 29 governed 
all the kinds of properties referred to in 
sloka 10-even then a half brother came in 
before sister's son, as it was argued he 
could confer: spiritual benefit on the lady 
and, ‘therefore, he was entitled to inherit. 
This question was considered by this Court 
in the case in Debi Prasanna Rai Chowdhury 
v. Harendra Nath Ghose (1) to which I have 
already referred and the contention was then 
negatived. Asis pointed outin the judg- 
ment of the Court the word which is used 
in sloka 29 is “sodara” which means a 
uterine brother and not the word “bhrata” 
or brother which might be taken to cover 
4 brother and a-half brother as well. As 
has been pointed out at page 386f in the 
judgment in that case having regard to 
the use of the word “sodara” it cannot be 
contended that it can include a half bro- 
ther. Itis significant that if you examine 
the various slokas of the Dayabhaga you: 
will find that in some of them the word 
“bhrata” or brother is used. It seems from 
_ (8) 28 0. 311. | 

*Pages of 28 0.—[Hd.] 

tPage of 15 C. W. N.—[Hd.] 
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this that where the word sodara or uterine- 


brother is used it must be intended to 
refer to uterine brother only and not to 
include a half brother as well. The use 
of the particular word sodara must be taken 
as an indication that for the purpose of 
inheritance a half brother is not entitled 
to succeed. Then, thirdly, it was argued 
that the-real test so far as inheritance is 
concerned is the possibility of conferring 
spiritual benefit upon the deceased, and it 
is said that inasmuch as half brother is 
entitled by performing sradh and by offer- 
ing funeral cakes to confer spiritual benefit 
upon the deceased, therefore, he should not 


be excluded from inheritance and we were ` 


referred to the 4th Edition of Babu Golap 
Chandra Sarcar’s book on Hindu Law, page 
464, as an authority for the proposition 
that in a property in this nature a half 
brother is entitled to inherit. But it is 
noticeable that although in dealing with 
succession to Ayautuka (other than father’s 
gift) a half brother is included after a 
whole brother as the person possibly en- 
titled to inherit the learned author states 
atthe end of the paragraph that “a half 
brother's true position in the order is not 
free from doubt and difficulty.” So at the 
most this can be taken as an authority for 
the proposition that possibly after the 
failure of a whole brother a half brother is 
entitled to inherit but Ido not think that 
that can be taken as an authority for any 
further proposition. I may say here that 
although the learned author after dealing 
with succession to Ayautuka (other than 
father’s gift) says at page 465 that the same 
rule of succession as is already laid down 
applies to father’s gift in an ordinary case 
there is no separate rule of succession laid 
down in the Dayabhaga with regard to 
these gifts. Having regard, therefore, to 
the authorities to which I have already 
referred and notably on this point the 
authority in Debi Prasanna Rai Chow- 
dhury v. Harendra Nath Ghose (1), we do 
not think that this point is well founded 
and the mere fact that a half brother can 
confer spiritual benefit as in a case of this 
kind does not necessarily mean that he is 
entitled to inherit. 

- The 4th point that was raised was with 
regard toa certain reading of sloka 10 and 
it was attempted to give a narrower inter- 
pretation to the word gifts mentioned in sloka 
10 as meaning joint gifts by father and 
mother as well, But thesame point was raised 


BISEN SINGH V, FATEHCHAND, 


ô 


829 


in the case of Judoo Nath Sircar v. Bus- 
sunta Coomar Roy Chowdhury (2) to which’ 
I have already referred and was thén 
negatived. 

For the reasons, therefore, which I have 
indicated I think the decision of the Courts 
below is right and the appeal must fail 
and is dismissed with costs. 

In the cross-objection the respondents 
claim profits in respect of the lands in suit 
for the year 1326. They purchased in May 
1920 from the heir of the previous owner - 
who died in October 1919. By the convey- 
ance the lands were sold to the respondents 
together with profits of any previous period. 
And that is what they are now suing for. 
It is urged before us that this claim does 
not fall within the purview of s. 6 (e) of 
the Transfer of Property Act but is an 
actionable claim within the meaning of 
s. 3 of the Transfer of Property Act. 
think this contention is clearly ill-founded, 
One has only got to state the fact as I 
have stated it to realize that this is a suit 
for past profits in respect of the lands and 
that it is a mere right to sue which cannot 
be transferred by the provisions of s. 6 cl. (e). 
An actionable claim is something entirely 
different and does not extend to claim for 
profits such asis now sought to be estab- 
lished by the respondents. 

The result is that the cross-objection 
fails and is dismissed with costs. 

Cuming, J.—I agree. f 
Appeal and cross-objection 


N. IL dismissed. 


NAGPURJUDICIAL COMMIS- 
SIONER’S COURT. 
Szconp Civit APPEAL No. 34-B or 1992, 
4 July 16, 1924, 
Present:—Mr. Kotval, A. J. C. 
BISEN SINGH AND ANOTHER— DEFENDANTS 
- —APPELLANTS ‘ 
versus 
FATEHCHAND—Praintirr—Rasponpents,” 
lrbitration—Award, nature of—Suit to enforce 
award—Equitable relief, whether may be granted. 

An award is no more than the embodiment of the 
agreement of the parties and the order of a third party 
chosen by them to ascertain its terms and equitable 
relief may be given by the Courtina suit to enforce 
the terms of the award. [p. 830, cols. 1 & 2.] 

Wood v. Griffith, (1818) 18 R. R. 18, 1 Swanst, 43; 1 
Wils. Oh, 34; 36 E. R. 291, followed. 

Appeal against the decree of the Addi- 


tional District Judge, Amraoti, dated the 
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30th November 1921, in Civil Appeal No. 98 
‘of 1921. i 

Mr. G. L. Subhedar, for the Appellants. 

Sir B. K. Bose, for the Respondent. 

JUDGMENT The partiesto this suit 
who were the representatives of the mort- 
gagor and the mortgagee respectively of 
a house under two deeds of the years 1894 
and 1896 having disagreed as to the amount 
due on them referred the matter to an 
arbitrator. The award which is dated 
the 22nd September 1918 was that Rs. 887-3 
were due onthe mortgage and that if the 
plaintiff paid this amount to the defend- 
ant or before the llth October 1918, 
the defendant should release the house 
from the mortgage and deliver possession 
of it tothe plaintiff: but if the plaintiff 
failed to pay the amount within the 
aforesaid time he should be “debarred from 
all right of redeeming the house and the 
defendant should be the sole owner of it” 
after. the 11th October 1918. 

A previous suit by the plaintiff to have 
the award set aside had failed. The plaint- 
iff ‘states that at the time of the institu- 
tion of that suit he had deposited in 
Court the amount fixed by the award for 
payment to the defendant. He now sues 
for a declaration that he is the owner of 
the house and for possession on payment 
to the defendant out of the deposit the 
amount awarded less the amount of the 
rent’ of the house for the period after the 
October 1918. 

The lower Appellate Court has decreed 
the plaintiff's suit and passed a prelimi- 
nary foreclosure decree for Rs. 381-8 
which it found due for principal, interest 
and costs after making an account as pray- 
ed for by the plaintiff. f 

The defendant appeals. His main con- 
tention is that by virtue of the award the 
property vested in him as the plaintiff did 
not make payment at the time fixed. From 
the language of the award it appears that 
the arbitrator who is a Pleader of consider- 
able experience intended his award to have 
no more effect than the usual preliminary 
decree in a foreclosure suit. If the terms 
of that ‘award are sought to be enforced in 
a Civil Court the Court would be justi- 
fied in treating it as a preliminary decree, 
and would have the discretion to extend 
the time for payment, Further an award 
is no more than the embodiment of the 
agreement of the parties and the order ofa 
third party chosen by them fo ascertain 
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its terms and equitable relief may be: 
given by the Court in a suit to enforce 
the terms of the award: Wood v. Griffith 
(1). The Court would, therefore, be justi- 
fied in passing a decree for possession in 
favour of the mortgagor, though it involves 
an extension of the time for payment fixed 
by the award. It is admitted on behalf 
of the plaintiff that the usual preliminary ` 
foreclosure decree is not appropriate in 

the circumstances of this case, 

It is also admitted that the amount fixed 
by the award is binding on the plaintiff and. 
that further interest should be calculated 
onthat amount instead of on the principal 
sum secured by the mortgage as the lower: 
Appellate Court has done. The defendant 
claims further interest at the- compound 
rate allowed by the award and the plaint- 
iff insists on the rate fixed -by the mortgage.. 
only being allowed. It is not possible 
in these cases to fix with any great. 
precision the compensation which should 
be paid by the plaintiff to the defendant 
against whom he seeks equitable relief, 
and under the circumstances I think it 
will not be unjust to the plaintiff to set 
eff the income from the property against 
the interest on the amount decreed. The 
plaintiff is, therefore, entitled to get pos- 
session on payment of Rs. 887-3. As it is 
not known for certain that the deposit is. 
still in Court I fix the 15th of August 
1924 as the date by “which above sum 
should be so deposited. If this is not done 
the” plaintiff's suit shall stand dismissed. 
In the lower Courts the plaintiff will pay 
the costs of the defendant. In this Court 
the plaintiff before the commencement of . 
the hearing expressed his willingness to 
pay the sum now decreed but the defendant 
refused to accept it. I, therefore, order 
that in this Court the parties bear their 
costs as incurred. -A fresh decree as stated 
above will be passed up in lieu of the lower 
Appellate Court's preliminary decree. 

G. R. D. - Suit dismissed. 


e 
(1) (1818) 18 R. R. 18; 1 Swanst. 43; 1 Wils. Ch. 34; 
36 E. R. 291. 


[89 1. 0. 1995] 


LAHORE HIGH COURT. 
FULL BENCH. 
ORIMINAL Cass No. 1 or 1925. 
July 18, 1925. 

-~ _ Present:—Mr. Justice Broadway, _ 
Mr, Justice Addison and Mr. Justice 
; * “Coldstream. 

In the matter of CUNTEMPT OF TAE HIGH 

` COURT og Juuicatore AT Lavorts BY 


_ HABIB son or Sayyad SADULLAH KHAN.. 


Tun EDITOR, PRINTER AND 
PUBLISHER UF THE DAHLY PAPER Siasat, 
4 LAHORE. 


Contempt of Court-——High Court's summary jurisdic- | 
- tion-—Comment on decided case--Reasonable comment 


—-Purpose of punishment for contempt —Apology, whe- 


. ther sufficient, where contempt is serious and grave. 


4 


- [p. 834, col. 1] 


The High Court, as a Court of Record, has jurisdic- 
tion to deal summarily with contempts of the Court. 


Surenira Nath Banerjee v. Chief Justice and 
Jud yes of the High Court at Fort William in Bengal, 
10 0.109; 101 A. 171; 4 Sar. P. C. J. 474; 5 Ind. Dec. 
(x.8)76 (P.C)and Inthe matter of. Sashi Bhushan 


- Sarvadhicary, 29 A. 95; 17 M. L. J. Ti 4 A. L. 3.3K 9 


“Bom. L. R. 9; 11 C W. N. 273; 5 C.L. J. 130; 2 M. L. 


-T.L 50r L.J 152; 34 I. A. 41-(P. CO), referred to. 


The publication ina newspaper of an article refer- 


~ ring to a case which has been decided may amount to 


and 43 treated as contempt. [ 


ibid.] 

R. v. Gray, (1990) 2 Q B. 35; 69 L. J. Q. B. 502; 82 
L. T. 434; 48 W. R. 474; 64 J. P. 484; 16 T. L. R. 305 
and In re Satyabodhà Ramchandra Adabaddi, 69 Ind. 
Cas. $l; 47 B. 76; 24 Bom. L. R 928; (1922) A.T. R. 
(B.) 426: 23 Cr. L. J. 614, referred: to | . 

If reasonable argument or expostulation is offered 
against any judicial act, as contrary to lawor the 
public good no Court could ot would treat that as cen- 
tempt of Court. [p. 835, col. 1.) 

In re Read and Huggonson, (1742).2 Atk. 291, 469, 


. relied upon. 


But'to say of a Judge of the High Court that he had 
decil:d a case not aecording to the dictates of 
justic: but in order to plea8e and curry favour with 
others, or to say that the door of justice, that is, the 
door of the High Court, had bsen closed against a 
certain community, isa very grave and serious con- 
tem pt of the Court. [p. 834, col. 2] . 

Aay act donsor writing published, calculated to 


- bring a Court or a Judge of the Court-into contempt 


or to lower its authority, isa contempt of Court fall- 
ing under the category “‘scandalising a Court or a 
Judg”. [ibid] 

R. v, Gray, (1990) 2 Q. B. 36; 69 L. J. Q. B. 502; 82 
L. T. 534; 48 W, R. 474; 64.1. P.48b 16 T. L. R. 305 
and In re Read and Huggonson, (1724) 2 Atk 291, 469, 
referred to. : KAREE 

Ths purpose of the principle, which is at the root of 
and uadarlies the cases in which persons have been 
punished for attacks upon Courts and interferences 
with the due execution of their, orders, is not to pro- 


_ tect either ths Court as a whole or the individual 


Judges of the Court from a repetition of them, but to 
protect the public, and especially those who either 
yoluatarily or by. compulsion are subject to its juris- 
diction, from the mischief they will incur if the au- 
thority of the Tribunal were undermined or impaired. 


"fp: 838, col 1.] 
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In the matter of HABIS; 


. cognised by the public at large. 
- excite in the minds of the people dissatisfaction with 
“ all judicial determinations and whenever men’s allegi- 
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Rex v. Daviss, (1908) 1 K. B. 32; 75 L. J. K. B. 104; 


93 L.T. 772; 54° W, R. 107; 22.T, L. RAWI, relied 


upon. ` . 

_ It is most necessary that Judges should not only be 
impartial, but that their impartiality should be re- 
Attacks upon Judges 


ance tothe laws is fundamentally shaken, it is ‘the 
most fataland dangerous obstruction of justice, call- 
ing out for a more rapid and immediate redress than 
any other obstruction; not for the sake of the Judges 
as privates individuals, but because they are the 
channels by which the King’s justice ia conveyed to 
the people. [ibid,] : i 

Rex v. Almon, (1765) Wilmot's Opinions 243, relied 
upon, : 

The mere fact that the person, who had committad 
the offences of contempt of the Court, has tendered an 


“ apology is not sufficient reason to secure for him im- 


punity from punishment. [p. 835, col. 2.] 

Surendra Nath Banerjee v. Chief Justice and 
Judges of the High Court at Fort William in Bengal, 
10 0. 109; 10 I. A. 171; 4 Sar. P. O.J 474: 4 Ind. Dee. 
(x. s.) 76 (P. C.) and Rev, Gray, (1900) 2 Q. B. 36; 69 
L. J. Q. B. 502; 82 L. T. 534; 48 W.R. 47k 6L I. P. 
481, 16 T. L. R. 309, relisd upon. 

The Government Advorate, for the Crown. 

JUDGMENT. 

Broadway, Jd.—On the 13th of July 

this Court was moved by the Government 


' Advocate to granta rnale against Habib son 
. of Sayyad Sadullah Khan, as editor, printer 


and publisher of a daily newspaper known 


“as the Siasat to show cause why he should 
- not be committed, or otherwise dealt with in 


accordance with law, for contempt of Court 
in respect of two articles published in the 
said newspaper on the 28th and 30th of 
June 1925- respectively. As the articles 
complained of contained certain scandalous 
matter reflecting on a Judge of this Court 
as well as on the Court itself, the Rule wag 
issued by a Division Bench of the Court. 
The rule was returnable.on the 17th of 
this month. On the date fixed the said 
Habib appeared in person and filed an 
affidavit in which he states that there was 
nothing objectionable in the article pub- 
lished in the issue of the 28th -of June 
and that the article in the issue of the 
30th of June 1925 had been published dur- 
ing his absence from Lahere*but admits 
his legal responsibility for the same. He 
further admits that in this latter article 
there are “expressions, words and sentences" 
that are’ “unfortunate” and of which he 
felt “ashamed.” He goes on to say: “Tt 
is my duty to withdraw the rame and 
apologise which I hereby do and express 
heart felt and sincere regret for the same:” 
He concludes by saying as follows: — 
“Undefended as I am, I leave myself 
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entirely at the mercey of this Hon'ble 
Court.” | . 

It will be seen that no objection has been 
taken tothe jurisdiction of this Court. ft 
is, therefore, unnecessary to discuss this 
point at any length. The authorities on 
the subject have been carefully examined 
by meand I am satisfied that this Court 
as a Court of Record has jurisdiction to 


deal summarily with contempts of this 


nature. In this connection reference may 


be made to the case of Surendra Nath. 


Banerjee v. Chief Justice and Judges of 
the High Court at Fort William in Bengal 
(1) and the remarks of their Lordships of 
the Privy Council In the matter of Sashi 
Bhushan Sarbadhicary (2). 

Further having regard to the decisions 
in R. v. Gray (8) and In re Satyabodha 
Ramchandra Adabaddi (4) there can be no 
doubt that the publication of an article 
referring to a case which has been decided 
may amount to, and be treated as contempt. 

The next question for determination is 
whether the articles complained of, amount 
to contempt, and before proceeding further 
it is material to state the circumstances 
under which these articles came to be 
published. Certain riots had taken place 
in Delhi and nine Muhammadans had been 
found guilty of having been concerned in 
the said rioting and had been convicted 
and’ sentenced. Their appeals had been 
dismissed by the learned Sessions Judge 
and they had moved this Court on the 
revision side for re-consideration of their 
case. This revision came up as a petition 
before Mr. Justice Zafar Ali on the 26th 
June 1925. After hearing the learned 
Counsel for the petitioners Mr. Justice Zafar 
Ali dismissed the petition in limine. As 
stated above this was on the 26th of June 
1925. In the issue of the Siasat news- 
paper dated the 28th of June 1925 appeared 
an article referring to this case. It is 
headed: “The Noted Delhi Affray Case; 
Heavy punishments to nine Muhammadans, 
Appeal of the oppressed Muhammadans 
dismissed.” In the course of this article 
the decision of the Hon'ble Judge was 


(1) 10 C. 109; 10 I. A. 171; 4 Sar. P. C. J. 474; 5 Ind. 
Dee. (x. s.) 76 (P. C.). 

(2) 29 A. 95; 17 M. L. J. Ti; 4A. L. J. 34; 9 Bom. L. 
R.9; 110. W. N. 273; 50. L. J. 130; 2M. LL, T.1;5 
Or. L. J. 152; 34 L. A. 41 (P. CL). 

(3) (1900) 2 Q. B. 36; 69 L. J. Q. B. 502; 82 L. T. 534; 
48 W. R. 474; 64 J. P. 484; 16 T. L. R. 305. 

(4) 69 Ind. Cas, 84; 47 B. 76; 24 Bom. L, R, 928; 
(Wa? ALL R: (B) 426; 23 Cr, L. J. 644. 


_ In the matter of nabis. 
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referred io as having been arrived at 
“hastily.” The argument of the learned 
Counsel for the petitioners was given, or 
purported to be given, in considerable 
detail. Surprise was expected at the cir- 
cumstance that the extraordinarily able 
arguments advanced by the learned Counsel 
had not achieved success. THe article 
shows a certain want of knowledge on the 
part of the writer, for instead of “a revi- 
sion” the matter before the Court is des- 
cribed.as an “appeal”, Although the lan-. 
guage employed is a little unhappy, had 
matters stopped there no notice would 
have been taken of the article. It has, 
however, a bearing on what followed, for 
in the issue of the Siasat newspaper 
dated the 30th of June 1925 appeared a 
leading article. This was headed as fol- 
lows: “Insaf kush be iltifati. Bk khush- 
amıdi Judge ka na wajib faisla,” which 
has been translated in the translation filed 
-with the application as “Indifference result- 
ing in injustice. Improper decision of a 
parasitic Judge.” The learned Government 
Advocate has suggested that a more appro- 
priate translation o1 the word “khushamadt’ 
would be “sycophantic,” This article was 
read at length by the learned Government 
Advocate and it is not necessary to read it 
again. It contains expressions, words and 
sentences which have been described by 
Habib in his affidavit as “unfortunate,” 
and he has further stated that he is ashamed 
of them. As a matter of fact there can 
be no doubt from a perusal.of this article 
that itis a very grave and serious contempt 
of this Conrt. The inuendo is clearly that 
which is contended for by the learned 
Government Advocate and put briefly it 
accuses a Judge of this Court of having 
decided the case under comment not accord- 
ing to the dictates of justice, but in order 
to please and curry favour with others. It 
further says that the door of justice (clearly 
*including the door of this Court) has been 
closed against Muhammadans in the 
Punjab. — 
As was pointed out in R. v. Gray (8) 
by the Lord Chief Justice Russell. “Any - 
act done or writing published, calculated 
to bring a Court ora Judge of the Court 
into contempt, or to lower its authority is 
a contempt of Court.” And this class of 
contempt belongs to the category which 
Lord Hardwicke, L. O., in In re, Read and 
Huggonson (5) characterised as “scandalis« 
(8) (1742) 2 Atk. 291, 469, 


a 
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ing a Court or a Judge.” “There can be. 
no doubt that the article now under con- 
sideration falls within that category and 
does scandalise the Court and a specific 
member of this Court. Doubtless Judges 
and Courts are alike open to criticism, and 
“if reasonable argument or ex postulation 
is offered against any judicial act as con- 
trary to law or the public good, no Court 
could or would treat that as contempt of 
Court.” As stated above, however, Habib 
has not suggested that this is not contempt 
of Court, nor has he claimed that this 
article falls within the right of publie ceri- 
ticism. In Rex. v Davies (6) Justice Wills 
made the following remarks:—“What then 
is the principle which is the root of and 
underlies the cases in which persons have 
been punished for attacks upon Courts 


and interferences with the due execution. 


of their orders? It will be found to be, 
not the purpose of protecting either the 
Court as a whole or the individual J udges 


` of the Court from a repetition of them, ' 


but of protecting the public, and especially 
those who, either voluntarily or by com- 
pulsion, are subject to its jurisdiction, from 
the mischief they will incur if the author- 
ity of the Tribunal be undermined or im- 
paired.” 

There can be no doubt that it is most 
necessary that Judges should not only. be 
impartial but that their impartiality should 
be recognised by the public at large*and 
as pointed out by Chief Justice Wilmot 
in Rea v. Almon (7) “attacks upon the 
Judges excited in the minds of the people a 
general dissatisfaction with all judicial deter- 
minatious and whenever men’s allegiance 
to’ the laws was so fundamentally shaken, 
it is the most fatal and dangerous obstruc- 
tion of justice calling out for a more rapid 
and immediate redress than any other ob- 
struction not for the sake of the Judges as 
private individuals but they are the chan- 
nels by which the King’s justice is cen- 
‘veyed to the people.” Having regard to 
these remarks there can be no doubt 
whatever that this article amounts to a 
very serious contempt, and one calling for 
prompt and efficient action. The learned 
Government Advocate urged that the con- 
tempt committed by Habib in this case 


was nf such a serious nature as called for’ 


exemplary punishment. He urged that the 


\G) (1906) 1 K. B. 32; 75 L. J. K. B. 104; 93 L. T. 772; 
54W. R. 107; 28 T. L. R. 97, 
- 7) (1765) Wilmot’s Opinions 243, 
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mere fact that an apology had been tender- 
ed was not a sufficient reason to secure 
for Habib impunity from punishment. In 
Surendra Nath Banerjee's case (1) a very full 
apology had been tendered nevertheless he 
was sentenced to imprisonment. In R. 
v Gray (3) again a vety full apology was 
made at the first possible opportunity, 
Gray was, however, sentenced to pay a 
fine of £100 and £25 as costs.. According 
to the affidavit filed by Habib, he was away 
from Lahore at the time when this parti- 
cular leading article was published, In 
addressing the Court he stated that he was 
a stout supporter of Hindu and Muslim 
unity, but that unfortunately among his 
employees there was one who did not see 
eye to eye with him and that it was this 
person (unnamed) who had taken advantage 
of his temporary absence from Lahore and 
had published this leading article. It 
appears, however, that this particular em- 
ployee has been in Habib's-employ for over 
a year, Further, the affidavit showed that 
Habib returned to Lahore on the morning 
of the 2nd July. He had not, however, 
brought to our notice any issue of his 
paper in which he repudiates this leading 
article or in any shape or form expresses 
his regret at its contents. In these cir- 
cumstances the fact that he was absent 
when the article was published does not, to 
any material extent, relieve him froin the 
serious responsibility that rested upon him 
as the editor, printer and publisher of the 
newspaper in question. I take into account 
the fact that this is the first occasion that 
this Court has been compelled to exercise 
this particular jurisdiction, and further I ` 
also bear in mind that Habib has tendered 
an apology in his affidavit and has made 
that apology a much fuller one in address- 
ing the Court. Nevertheless I think the 
scandalous nature of this article calls fot 
punishment that shall be a deterrent not 
only to the offender in this case but to all 
others and I, therefore, direct that Habib 
be imprisoned for a period of one month 
(simple) and do also pay a fine of Rs, 1,000 
and a further sum of Rs, 100 as costs of 
these proceedings. He will remain impri- 
soned until the fine and costs are paid. 

Addison, J.—I concur. , 

Coldstream, J.—I concur. 

K. S. D, Order accordingly, 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT... 
CRIMINAL APPEAL No. i199 or 1924, 
September 25, 1924. 
_ Presenti—Mr. Dalal, J. ©., and 
4 Mr. Neave, A. J. O. 
MURLI Brahman AND OTHERS— 
Accusgv—APPELLaNTS 
versus 
f EMPEROR— RESPONDENT., 
` Penal Code (Act XLV of 1860), s. 400—Gang of da- 
colts, existence of— Complicity in every dacoity, whe- 
` ther necessary —Member of gang actually committing 
dacoity—Separate sentences, whether legul—Criminal 
Prozeure Code (Act V of 1898), s. 397—Approver's 
` testimony—Acquittal of some accused, effect of., 
` In examiniug the question ofthe existence of a 
gang the Court used not look for the complicity of 
évery onsof the appellants in every one of the 
dacoities. [p. 837, col. 2.] 
A conviction under s, 400, Penal Code, can be had 
“éven where no actual commission of a dacoity is 
proved. [p. 811, cole L.] < 

Evidence of association affords strong corroboration 
of an approver's testimony as -to the existence of a 
gang. [p 838, ol. 1] 

It is not illegal to pass separate sentences on a 
persoa who has beer proved to have been a member of 
& gaag of dacoits and to have participated in a 
particular dacoity. [p.RH, col. 1 J 

Tha provisions of s. 397 of the Cr. P. O. will apply 
in such a caseand it will be at tha discretion of the 

. Court whether the two sentences should run con- 
, currently or not. [ibid] f 

The acquittal of some of the accused persons for 
Want of corroboration of an approvers testimony 
aTi weaken the weight of such testimony. [p. 83/, 
Gol. L} 

Whore, however, even one accused persoa has been 
&cquitted not for want of corroboration butin virtue 
désa finding that that accused person is innocent of 

tha crima, the approver's testimony would be loosed 
. upon with the greatest suspicion. {ibid.] 


* . "Appeal against a judgment and order 
of the Sessions Judge, Sitapur, dated- the 

‘23rd January 1924. : 

-- Me H K. Ghosh, for the Appallants. 
The Government Pleader, for the Crown. 


JU OGMENT.—Thirty-five persons 
Were committed to the Court of Session in 
this cise ona charge unders 103 Indian 
Penal Code of every une of tham belonging 
to aging of persons associated for the pur- 
pose of habitually committing dacoity. 
Sixteen men were convicted out of whom 
15 have appealed to this Court. One Ram 
Narain Brahman has not appealed, pro- 
bably because he is also undergoing a sent- 
encs on a substantive offence of commit- 
ting a particular dacoity. 

B:fore coming to individual cases of the 
appellants we must arrive at a decision 
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whether in the year 1922 there wasa gang 
of persons operating within the Sitapur 
and neighbouring districts. The two points 
which require proof aie (1) an association 
of persons into a gangand (2) their purpcse 
to commit dacoity habitually. Evidence on _ 
the subject has been marshalled with care 
in the judgment of the learned Sessions 
Judge. The basis of the frame work is 
the approver's testimony. His name is 
Jagdeo, a Brahman about 30 years of age, 
who made a full disclosure of the depre da- 
tions of the gang during the tine af his 
association. It was believed that the gang 
had committed 14 dacoilies, 12 of them in 
the Sitapur District, 1 in the Kheri District 
and lin the Hardoi District. The approver 
joined the gang prior to dacoity No. 8 in 
the serial order according to date of their 
commission and was arrested before the 
last dacoity at Jugrajpur was committed. 
He has, therefore, been in the position to 
testify to 6 dacoities having been committed 
by the gang. He has given a full descrip- 
tion of the members of the gang, the method 
of their procedure and what they achieved. - 
In argument it was pointed out (as was 
done in the lower Court's judgment) that 
the approver had an opportunity of beròm- 
ing acquainted with the appellants | ecause 
he was arrested on 19th October and was 
confined in the Jail along with the appel- 
lants until the 20th of November, when he 
made his confession: We have read his 
evidence which commences on page 4 of 
the record and are satisfied that he has 
disposed to occurrences which came within 
his knowledge by reason of his association 


-with the gang. and that he is not drawing 


on his imagination on the basis of some 
information he may have received during 
th: time he was locked up with the ap- 
pellants. The statement as in the case of 
the statement of any other approver re- 
quires to be corroborated both on the gene» 
r@l issue of the existence of a gang and 
as regards the particular cases of every 
appellant. It wasargued that the value 
of the evidence of the approver was gteatly 
reduced because several men implicated by 
him have been acquitted by the learned 
Judge. Such reasoning would make it 
impossible to use the testimony of an 
approver to any effect. All Courts proceed 
to trial upon the understanding that an 
approver's testimony by. itself is not 
sufficient for the conviction of an accused 
person without corroboration, Ifthe core 
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roboration is wanting the accased person 
is acquitted, however reliable the testimouy 
of the approver- may appear to a Court. 
If to. this is added a secvad proposition 
by way of an axion that the weight of the 
testimony of an approver is reluced by 
the acquittal of persons implicated by him 
his tessimoay might as well bə taken out 
of a record of any trial. 
fault ofan approver if the prosecution 
fails to obtain corroboration of his evidence, 
with respect to particular accused persons, 
Having regard tothe fact that no convic- 
tion can be obtained without corroboration 
of an approver’s testimony, we are firmly 
of opinion that the acquittal of any aun- 
bar of persons for want of corroboration 
cannot weaken the weight .of such testi- 
moəay. The matter, of course, would -be 
diferent, if it is shown that even one 
sanged person has been acquitted not for 
want of esrroboration but in virtue of a 
fia ling that that accused person was inno- 
ceit of the crime, lu sush a cas3 the 
approver would be provel to have told a 
filsehood with respect at least to one parti- 
calir accused person and his testimony 
would in coasequanze be looked upon with 
tha greatest suspicion, Eleven appellants 
have been represented by a learned Coun- 
sel here and we put it to him whether 
any one of the accused persons wai ac- 
q‘titted by the learnel Julg2on prof of 
taat ascuse | p-rson’s innocence. The learn- 
ei Gouusel al.nitted that such was not the 
case. 

We shall nextinquire -how far the appro- 
ver's testimony is corroborated as to the 
existence of the gaug. First of all there 
are the retracted confessions of three of 
the appellants Shiam Lal No. 3, Ganga Din, 
Na, 12,” Bhikari No. 15. These men 


have daposed to the -commission of parti- 


cular dacoities and not primarily to the 
existence ofa gang. Their confessions were 
not directed to admission of association 
with the gang of dacoits. Debi Din Brhaman 
has admitted complicity in the Kheota No. 
10 and Bisantpur, No. 13 dasnities, Ginga 
Din in Jharekapur No, 2and Dahlia Srirang 
No. 9 dacotties, an| Bhikari in Dahlia 
Srirang No. 9 aad Kheota No 10 dacoities. 
Tn sidentally, however, they have depnsed 
that all these dazvities were comitted by 
the same set of persons, So we have evid- 
ence that one association of dacoits com- 
mitted dacoities at Jharekapur, Dhalia 
Srirang, Kheota and Basantpur. It will 
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be noticed that Debi Din Brahman speaks 
of a ging. Hessid: “The whole of the 
ging hal taken part in the Basanipun: 
dacoity as well... [ha gang which took part 
in the Bisantpur dacoity had also taken 
part in tae dicvotty at Kneota and there. 
was oo one else... When we had all assembl- : 
ed at Nimsar it was resolved that a dacoity : 
should be committe l on that date at Kheota! 
and thereafter, at Basantpur.” Ganga Din 
is not so definite about the gang but: 
when describing the Jharekapur dacoity 
he stated that he found among his associ- : 
ates the same persons present who had taken : 
part subsequently in the Dahlia Srirang: 
dacoity. Curroboration of the approvers 
testimony is aifurdel by theses three re-.- 
tracted confessions, f E 
This case is muclr stronger than the’ 
large majority of gang eases of which: 
we have experience either as Trial Judges ‘ 
or Judges in Appellate Courts. Here the’ 
same Julge who has triel the gang case’ 
has heard evidencs of separate da wities ` 
and come toa conclusion as to which of + 
the appellants took part inthe different” 
dacoities. The learned Judge of the lower ' 
Court with acare of which every page of: 
the printed record bears evidence (se2 page * 
331 of the printed recor!) has prepared? 
an abstract showing the result of his tind- ` 
ings with respect to the different dacoities: » 
Out of 14 dacoities.he held it proved that? 
in 9 of them one or more of the appell- > 
ants hal been proved to hive takeni 
part When we are exumining the general 
quastion of the existence of a ging weë 
need not look for the complicity of every: 
one of the appellants in every one of the" 
daroities, Forour present purposes it is} 
sufficient to find that out of the appellants! 
one or more had taken partin 9 davoities: 
so the presumption was strong that a gang! 
had committed all these dacoities. This- 
is another item of evidence strongly: 
corroborating the approver’s statement. -> 
We next come to independent evidence 
of the association of the appellants: A 
large number of witnesses have deposed to, 
seeing these appellants in different groups; 
meeting together at different places. The, 
learned Connsel for the appellants has taken- 
advantage of the learned Judge's language’ 
in the judgment that the evidence of as-, 
sociation is of doubtful value. We do not. 
think that the learned Judge desired to 
convey his opinion that the evidence was 
unreliable. What he meant was that an>’ 


` 


kas 


ngGusol person cannot be convicted merely 
on the evidence of association corroborating 
the testimony of the approver. This shows 
“that he has placed the test of proof of 
complicity very. high. Speaking for our- 
selvés, we consider this evidence to afford 
strong corroboration of the approver's testi- 
mony. Men whom the approver has 
described as members of a gang of dacoits 
have been seen meeting together at various 
places and there is no explanation on the 
part of the defence why these meetings 
at the house of one or another of the 
appellants were held. Finally there is 
an interesting piece of evidence afforded 
by the use of fire afms.in the dacoities. 
‘Atthe various places there has been use 
made of a breach-loading gun and a 
breach-loading gun -was stolen during 
the Ghaznipur dacoity. The gun was a 
12 bore gun as is evident from empty 
cartridge cases found at the scene, of the 
different occurrences. It is quite true that 
fire arms had been used during dacoities 
admittedly committed by persons other than 
the members of this gang. At the same 
time, it will be difficult to discover similar 
fearlessness in other dacoities. In several 
dacoities murders were committed without 
the slightest hesitation. Amateurs at the 
game like villagers collected for a single 
dacoity would never be so bold. At the 
scene of the Jugrajpur dacoity some pieces 
of paper were discovered being bits of 
printed military forms. In a pistol given 
up by the appellant Gokul Singh pieces of 
. similar printed forms were also found. The 
same Gokul Singh gave up a gun which 
was stolen during the Ghaznipur dacoity. 
Clearly, therefore, the same gang committed 
the two dacoities at one Ghaznipur and the 
other at Jugrajpur. 
that two of the appellants, Lachmi Narain 
and Debi, are discharged soldiers and the 
strong probability is.that the printed forms 
came from their possession. 


' We are satigfied that the approver’s testi- 


mony has been corroborated as to the 
existence of a gang of dacoits and we hold 
that such a gang as is deposed to by the 
approver did exist in the Sitapur District in 
1922 


We shall now proceed to consier the evi- 
dence connecting every appellant with the 
association. 


_ No. 11 MurLI.—Murli was named by the 
ap prover as having taken part in two dacoities 
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at Kheotaand Basantpur. The lear ned Judge 
has found that there is evidence to prove his 
participation in the dacoities at Lakhnapur, 
Dahlia Srirang and Kheota. In proof of his 
presence in the Lakhnapur dacoity there is 
the fact that when his house was searched an 
arsi was found which several witnesses have 
identified as ‘part of the plunder taken from 
the victim of that crime. We have seen 
this ornament. It is of a pattern which, in 
our opinion, issufficiently distinctive to make 
it capable of recognition and identification. 
Objection has been taken by the learned 
Counsel for the appellant on the ground 
that no list of property stolen has heen 
filed in connection with this dacoity. This 

would seem to be explained by the fact 
that no separate case was brought into 
Court by the Police in connection with this 
offence and that for that reason all the 
usual documents are not forthcoming. We 
do not consider tnat the mere ahsence of 
such a list is sufficient to discredit the 
positive evidence of four witnesses one of 
them the owner of the ornamen: and two 
of them other women of her own family 
while the fourth was a sonar who swears 
that he madeit. On the other side the 
mother in-law of the accused has appeared 
as a witness. She has named another man 
as its maker but he has not been called 
as a witness. We think that- his evidence 
is sufficient to prove that Murli was one of 
the dacoits at Lakhnapur. 


In connection with the Kheota dacoity 
Murli has been identified by one witness 
Gendan throughout: That this witness was 
actually present when the dacoity took 


` place is proved by the fact that he received 


three lathi blows in the course of it. No 
good reason has been shown for disbeliev- 
ing his identification. 


With regard to the third dacoitv at 
Dahlia Srirang there is the fact that Murli 
hag been convicted by the approver and 
by°two of the other accused Ganga and 
Bhikhari who made confessions which they 
subsequently retracted. It is not neces- 
sary for the purposes of this case to consi- 
der whether this evidence would have been 
sufficient to secure his conviction on the 
positive charge. We think that the evi- 
dence which has been produced against 
this man isample to show that he was a 
member of the gang, and that he took 
part in 2 or more of the dacoities which it 
committed. We dismiss his appeal, 


. 
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No. 7 Dept,—The learned Judge has con- 
victed this man on the ground that his 
participation in the Kheota and Basantpur 
dacoities was proved and that there was 
evidence to indicate that he was an associate 
ofthe accused Rem Narain. We have exa- 
mined the evidenceregarding the appellant's 
actual participation in the two -dacoities. 
As regards the -Kheota dacoity there is 
the evidence of the approver supported by 
the identification of the appellant in the 
Jail by three witnesses, Mathura Prasad, 
Mathura Lodh and Rupan Chamar. None 
of these witnesses made any mistake at 
the time of the identification. It was 
pointed out that they made mistakes when 
other accused persons were put up for 
identification at a differenttime. This, how- 
ever, does not detract from the value of 
their evidence of identification with respect 
to Debi. It is noticeable that the approver 
when narrating the presence of this appel- 
lant stated that Ram Narain fetched him. 
This tallies with the general evidence of 
this appellant's association with Ram 
Narain. As regards the other dacoity there 
is the evidence of the approver and identi- 
fication by two witnesses Chhutkao and Din 
Dayal. `’ 

As we have already stated while examin- 
ing the first case of Murli it is not neces- 
sary to inquire definitely as to the partici- 
pation of every accused in separate dacoities. 
The main ‘ground for a charge is associg- 
tion with a gang and the participation in 
the dacoities is to be looked into to prove 
that the particular appellant knew what 
the purpose of the association was. When 
an appellant who is a member of such 
an association takes part in a dacoity the 
presumption is irresistible that he knew 
the purpose of the association to be to 
‘commit dacoities habitually. 
five witnesses have deposed to this appel- 
lant’s association with Ram Narain and 
others. It was pointed out that some of 
these witnesses mentioned among the asso? 
eiates of Ram Narain the appellant and 
certain other persons who were finally ac- 
quitted by the learned Judge. This argu- 
ment does not prove the innocence of the 
appellant. In the case of the other persons 
the association was proved but there’ may 
not have been sufficient evidence to prove 
that those men were aware of:the purpose 
of the association to commit dacoities habi- 
tually. In our opinion the proof-of associa- 
tion and of knowledge of its purpose against 
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Debi is overwhelming and we dismiss hig 
appeal. : 

No. 4 Buarat.—The approver has named 
Bharat as one of the men who used habitually ` 
to meet at the house of Ram Narain at Mouza ` 
Hamirpur when dacoities were being dis- . 


cussed, This statement is corroborated by the . 


evidence ofa witness who lived next door to 
Ram Narain and was, therefore, in a pecu- ` 
liarly good position tosee what went on. In 

addition to this we have the statements 

of three witnesses who depose that meet- 

ings of the gang used to take place at his 

own house in Mouza Karaundh. No reason 

has been shown why any of these witnesses 

should be deposing falsely against this 

man, nor was any suggestion made in 

cross-examination which would supportsuch 

a suspicion. To corroborate this evidence 

of association we have the statement of the 

approver that he took partin one dacoity 

at Kheota. This is confirmed by his identi- 

fication at the Jail by the witness as Mathura 

Prasad and Rupan and also by the testi- 

mony of two other men Faizu and Gujju, 

one of whom met the accused with a number 

of other men in a grove at Bhaironpur 

near the scene of the occurrence on the 

same afternoon, and of Gajju who saw him 

also with other members of the gang later 

in the night at the house of a Nat woman. ` 
We consider that this evidence is ample to 

prove both that Bharat was a member of 

this gang andthat he was well aware of 

the purpose for which it was organized. 

We dismiss his appeal. : 

No. 5 DWARKA.— In the case of this appel- 
lant also we may first examine the evidence 
of association. There are three witnesses 
Pahlwan Singh, Uma Prasad and Gajraj 
Singh who depose in corroboration of the ap- 
prover’s testimony that Dwarka used to take 
partin meeting oftheappellantsin Karaundh, 
We have inaddition reliable evidence to prove 
that the appellant was one of those who took 
part in two dacoities one at Kheota and the 
other at Basantpur. The evidence of parti- 
cipation has been carefully examined by 
the learned Judge. Jn addition to the 
approver's testimony there is the mention 
of the appellant's name in Shiamlal ap- 
pellant’s retracted confession. Also there 
is evidence of identification supplied by 
Chhutkau picking the appellant out in Jail 
during inquiry in the Kheota dacoity case - 
and Salik Ram during inquiry in the Ba- 
santpur dacoity case. Dwarka was, there- 
fore, well aware that the-business of the 


840. 
gang was to commit dacoity habitually. We 
dismiss his appeal. 

No. © JawanirR—He has been named 
by ihe approver as a member of the 
gang and as one of the men whom 
he used to meet at Ram Narain’s house. 
Further evidence of association is to 

e found in. tha statement of Bhaiya 
Singh a village headman who deposes to 
seeing Jwahir on several occasions at the 
house of one Daljit Singh in company with 
Gokal and Shiam Lal who have also been 
convicted by the Sessions Judge in the 
present case. Similar evidence is given by 
Ram Sukh another resident of the same 
village who noticed this man several times 
at the same house in company with Bharat. 
In addition to this evidence there are two 
other witnesses from Kuraundh: Uma Pra- 
sad and Gajraj Singh who saw other 
members of this gang, particularly Bharat 
and Dwarka, meeting at the house of 
Jawahir at Kuraundh. Apparently his 
house like those of Bharat and Dwarka was 
a centre where the gang would from time 
to time congregate, 

This evidence of association receives cor- 
roboration from the statement in the con- 
fession of Shiam Lal and of the approver 
that Jawahir was one of these who actual- 
ly took part inthe Kheota dacoity, Shiam 
Lal particularising himas a man who had 
a gun and in the course of that dacoity 
fired itand shot some one, We consider 
that this evidence is sufficient to prove that 
Jawahir was a member of the gang and 
was fully ‘aware of its purposes, We dis- 
miss his appeal. ~ 

No. 8 Bris Lar.—The 
association in his case is unusually 
strong. Sheo Dia Chhutkan, a gamin- 
dar Harihar Bakhsh and his servant 
Faizu bave deposed to seeing Brij Lal 
often in the company of Ram Sahae, Manglu 
and Danku some of the persons convicted 
by the learned Judge. The testimony of 
Harihar Bakbsh and Faizu is of special 
importance kecause they found a large 
number of persons collected together among 
them Brij Lal, Ram Sahae, Manglu and 
Danku, in a grove on the afternoon preced- 
ing the night on which dacoity waa com- 
mitted at Kheota. The day was Somwati 


evidence of 


Amawas in the month. of Sawan and this’ 


date is mentioned by. laiza. Even if 
there were no evidence of this appellant 
actually taking part in dacoity, his :83>cia- 
tion with the dacoits afew hours prior to 
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the commission of a dacoity in which some 
of his companions took part would |.esuffi- ` 
cient to indicdte this appellant's knowledge 
of the purpose for which the association 
was formed. The case, however, is stroi-ger 
because the approver has deposed to Bij 
Lal taking partin the dacoity at Khecta - 
and this evidence is corroborated py the : 
testimony of one Nilkanth who was taken ` 
by the dacoits to Kheota: It so happened - 
that while the gang was wailing for dask- : 
ness toenter the village Nilkanth pasted 
along the road and they inquired of him - 
where he was going and on learning tl at 
he was going to Kheota, they naturally kept 
him in custody until the time arrived for 
the commission of the crime, for fear he 
should give an alarm in the village. This 
appellant was acquitted after trial ‘in the 
Basantpur dacoity case. This, however, is 
no evidence of his innocence, nor does it 
prove that he was never connected with 
this gang We dismiss his appeal. 

No. 10 Kusek.—Two witnesses Kandhai 
and Mathuri of this man’s own village 
Bhithara depose to seeing him sew al 
times at the house of Lachmi Narain 
with other members of the garg, 
Lachmi Narain has been convicted by 
the Judge and it has been conclusively 
proved, as will be mentioned later. that he 
took part in the dacoity at Dahlia Srira g 
as a gun stolen during that dacdity was 
afterwards recovered from his possessicn, 
Both the approver and the appellant Bhi- 
khari in the latter's subsequently retracted 
confession have named this man as a mem- 


-ber .of the gang and have specially refered 


to him as taking part in the Kheota dacoity. . 
Like Brij Lal he was sent up for trial also: 
in the Basantpur dacoity case but was ace 
quitted. The same iemarks apply to bim 
as have already. been made in connecticn 
with Brij Lal. In corroboration of the state 
ments of the approverand Bhikhari there 
is the evidence of Gajju that Kuber was 
orfe of the men who later on during the 
night on which the Kheota dacoity was 
committed visited the house of a Nat pios- 
titute in a neighbouring village. In the 
case of this "man again we consider that 
the evidence -of association with’ other 
members of the gang taken with the 
positive evidence of participation in one 
of the dacoities is sufficient, We dismiss 
his appeal. 
No. 1 Goxcti S1ncu.-The learned 
Counsel who represented him admitted 


s 
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that this appellant's guilt. was establ- 
ished if we once held that there was a 
gang in Sitapur in 1922, associated together 
fur the purpose of committing dacoities 
habitually. Having regard .to our finding 
as to-the existence ef the gang we need not 
consider the case of this appellant. We dis- 
miss hisappeal. Jk B 

‘No, 2 Ram Sauar, No..3 SHtam Lat, No.9 
Dankvu.—In the case of these three appel- 
lantsthe learned Counsel only argued on the 
subject of sentence. These men have already 
been convicted of committing dacoity at 
Basantpur and sentenced each of them to 
transportation for life. It was represented hy 
Counsel that another sentence could not be 
passed on them under s. 400, Indian Penal 
Code, because the offence of association in a 
gang was made up of the offence or several 
olfences of committing dacoity. This is not 
a correct view to take of an offence under 
s. 400. A conviction can be had under tnat 
section even whereno actual commission of 


a dacoity is proved. The element of that 


- offence is association with the knowledge 
that it is formed for the purpose of commit- 
ting dacpities habitually. Tne limit of 
punishment prescribed by s. 71 Indian 
Penal Code does not apply here The pro- 
visions of s. 337 of the Cr. P. O. will apply 

“and it will be at the discretion of a Criminal 
Court whether the two sentences should run 
concurrently or not. We are of opinion 
that the learned Judge has exercised lis 
discretion rightly in directing that the sen- 
tence in this case should follow the sentence 
which is imposed on these three appellants 
in the furmer case. We dismiss the appeals 
of-all these three appellants. : 


No. 12 Ganea.—This man made a. 
confession which was recòrded by 
a - Magistrate under s. 164 of the 


- Or; P. O. but was afterwards retracted by 
him. In his memorandum of appeal to this 
Court heexplains his confession by saying 
that he made it in order to save the chastity 
of his wife' from further assaults hy the 
‘Police. This allegation is now made for the 
first time and there is no reason whatever 
for believing it to have any foundation. In 
his confession Ganga admitted participation 
` in the dacoities at Jharekapur Railway sta- 
tion and Dahlia Srirang. The learned 
Judge has also found that thereis evidence 
that he took part in the crime at Sarna. 
Thereis evidence that his house was a 
meeting place where men varying in number 
irom 10 to 20 met at different times. One 


e 
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of these has ‘been identified as Lachmi . 
Narain. Ono hisown showing and that of . 
Bhikhari they were a-sociates. This is all 
corroborated by the evidence of the witness 
Kalka. Ganga’s own statement shows that 
the dacoities in which he took part were ' 
work of a gang, the same men assembling’ 
on morethan one occasion for the purpcse. ` 


The evidence is ample to support the | 


convictiou of Ganga and we dismiss hia 
appeal. 

No, 13 Maneat.—Sheodin and Chhut- 
kau have deposed that he used to 
visit Birj Lals house when there were 
gatherings there of a certain number 
of persons including some of the appellants. 
Shiam Lal appellant in his retracted con- 
fession mentioned the complicity of this 
appellant in Kheotaand Basantpur dacoities, 


There is nothing relevent to the charge in - 


the grounds of appeal submitted by this 
appellant from Jail. ‘He alleged enmity of 
Shiam Lal but there is no proof of it. The 
approver has mentioned him as one of the 
members of the gang This testimony is cor- 
roborated by the evidence of association and 
of his actually taking pat in two of the 
dacoities attributed to the gang. Both his 
membership of the gang and_his knowledge 
as to the purpose tor which it was formed 
sei thus been proved. We dismiss his ap- 
peal. 

No 14 Lacumin Narain.--The case. 
against this man is one of the mest 
overwhelming. There is abundant evie 
dence of his association with Ganga and 
Bhikhari and also that his own house wag 
one of the rendezvous of the gang. He is 
proved to have taken part in the dacoities at 
Dahlia Srirang and Kheota. In connection 
with the former case there is conclusive | 
evidence of the recovery from his house of 
a gun belenging to the victim of the daccity. - 
In his memorandum of. appeal he refers to 
his acquittal in the Basantpur dacoity case 
and alleges that the approver was unable to 
identify him. The latter assertion is shown 
by the record to be untrue The gun- he 
declared to have been found not at his cwn 
but at his father-in-law’s house. This again 
is against the record. The evidence satis- 
fies us that this man was not only a member 


.buta leading membér of the gang fully 


cognizant of and participating in all its 
objects. We dismiss his appeal. 

No. 15 Buixuaxt.—This appellant made 
a confession of. participation in two 
dacoities one at Dahlia Srirang and 


. ease and written his judgment. 
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the other . at Kheota, He retracted 
that confession subsequeritly. ‘The ap- 
prover has mentioned his membership of 
the gang. Two witnesses Kalka and Raghu- 
bar have deposed that the house of this ap- 


pellant was a meeting place of a number of ` 


p2rsons including seme of the appellants, 
The evidence of association is quite reliable 
and nothing is said in the grounds of ap- 
peal why it should not be believed. The 
appellants own confession though subse- 
quently retracted proves his knowledge of 
the purpose for which the gang was formed. 
We dismiss his appeal 

Before parting with the record we desire 
to express our appreciation of the great care 
with which the learned Judge has tried the 
Without 
the help of his judgment it would have been 
very difficult for us to examine the evidence 
in the case of every appellant separately 
and form our opinion thereon. We also 
desire to acknowledge the help which we 
received from Mr. Ghose Counsel for some 
of the appellants and from: the learned 
Government Pleader. 


K. S, D, Order accordingly. 


meee . 


LAHORE HIGH COURT. 
“ORIMINAL Revision No. 510 oF 1924. 
June 2, 1924. 

Present:-—Sir Shadi Lal, Kr., Chief Justice. 
FAZAL KARIM—Accusgp—PEriITIONER 
VETSUS 
EMPEROR—Opposite Parry. 

Criminal Procedure Code (Act V of 1898), ss. 842, 
540—Witness examined by Court—Examination of 
accused, whether necessary——Further cross-ecamination 
of prosecution witnesses—HExamination of accused, 
second, whether necessary, 

Section 510 of the Cr. P. C. empowers a Court to 
summon and examine a witness if his evidence 
appears to the Court essential to the just decision of 
the case. The zection is not controlled by s. 342 of the 
Code, which impgses upon the Court the duty of 
questioning the accused generally on the case after 
the witnesses for the prosecution have been examined 
and before he is called on for his defence. Ifa Court 
examines a witness under s. 540 of the Code, it is not 
bound to examine the accused again after recording 
the statement of that witness, especially if there is no 
apprehension of any prejudice being caused to the 
accused, [p. 843, col. Lj 

Where an accused person has been examined under 
s. 342 of the Or. P. C. after the conclusion of the pro- 
secution eviderice, a second examination of the accused 
is not nec2ssary after the further _cross-examination of 
the prosecution witnesses. [ibid.]. 


FAZAT: KARIM V. EMPEROR, 


(89 É. O. 1995) _ 


Petition for revision against an order of 
the Sessions Judge, Delhi, dated the llth 
February 1924. 


ê 
` 
A 


Dr. Khalifa Shuja-ud-Din, for the Peti- . 


tioner. i 
Mr. Zafrulla Khan, for the Respondent. 


JUDGMENT.—On the 24th May 1923 
one Ahmad Hassan went to the shop of 


Abdul Ghani atthe Kashmir Gate in the - 


town of Delhi and there presented a Rs, 100 
note for the purchase of a watch, 
shopkeeper was suspicious as to the genui- 


The | 


neness of the note and questioned Ahmad ' 


Hassan. 
shopkeeper that he.had two other notes of 
Rs. 100 each. The matter was then reported 
to the. Police, who discovered in a room 
occupied by Ahmad Hassan a large number 
of currency notes of Rs. 100 each, and all 


these notes have been proved to be counter- | 


feit. 

Now, the Courts below have concurred in 
holding thatthe notes were entrusted to 
Ahmad Hassan by the prisoner Fazal Karim 
and after hearing arguments on both sides 
I see no adequafe ground which would 
justify interference by a Court of Revision 
with a finding of fact, It is a common 
ground that Ahmad Hassan is a trans- 
frontier youth of 17 years of age, and it is 
admitted by the convict himself that he had 
brought the boy to Delhi and put him to 
schgol, about August 1922. It is clear that 
the boy was a protege of the accused, and 
there is apparently no reason why he should 
falsely implicate his benefactor. 

It must be remembered that Ahmad 
Hassan declared at once that he had received 
the notes from Fazal Karim, and his state- 


The latter thereupon informed the ` 


` 


ment receives support from the letter, P. . 


A., which is proved by him to have been 
written by the prisoner. This letter con- 
tains a veiled reference to the bundle of 
notes and enjoins Ahmad. Hassan to keep 
it concealed in his room and not to disclose 
it fo any person. The Courts below have 
believed the testimony of Ahmad Hassan 
and there can be no doubt that upon that 
evidence the petitioner is guilty of an 
offence described in s. 489-C of the Indian 
Penal Code. 

The learned Counsel for the petitioner 
invites my attention to the fact that the 
_Trial Magistrate after. recording the evi- 
dence on both .sides summoned a witness 


suo motu in order to prove that the notes - 
were counterfeit, and contends thatthe . 
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Magistrate should have again examined the 
prisoner after recording this formal evi- 
dence. There can be no doubt that the 
accused knew from the very beginning that 
he wis charged with having in his posses- 
sion counterfeit currency notes, and that 
the witness summoned by the Court was 
intended to remove a defect which was 
discovered by the -Magistrate himself, 
Now, s. 540 empowers the Trial Court to 
summon and examine a witness, if the evi- 
dence of the witness appears to the Court 
essential tothe just decision of the case. 
Tnis section is not controlled by s. 342, Cr. 
P. O., which imposes upon the Court the 
duty of questioning the accused generally 
on the case after the witnesses for the pro- 
secution have been examined and before he 
is called on for his defence. It is admitted 
that the accused was once examined as 
required by s. 342, and my attention has 
not been invited to any ruling which lays 
down that if the Court examines a witness 
under s. 510, Or. P.C., it must examine 
the accused again after recording the state- 
ment of that witness. Moreover, the record 
shows that the prisoner did not wish to 
make any further statement and, indeed, 
he asked his Counsel not to argue the case. 
In these circumstances it cannot be seri- 
ously urged that the petitioner has been 
prejudiced by the procedure adopted by 
the .Magistrate. f 
With regard to the contention that the 
accused should have been examined again 
„after the second cross-examination of the 
prosecution witnesses it is sufficient to 
refer to the judgment in the case, Byrne v. 
Emoeror (1), which decides that a second 
examination of the accused is not neces- 
sarv. - 
` The guilt of the petitioner is proved 
beyond all reasonable doubt, and the ap- 
plication for revision is accordingly rejected 


“2. XK. Revision rejected. 


(1) 81 Ind. Cas. 337; 4.61; 1B. W. R.1923 Or; * 
(1824) A. T. R. (Li) 84; 25 Or. L. J. 801. 
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PRIVY COUNCIL. 
APPEAL FROM THE NAGPUK JUDICIAL CoM- 
MISsIONER'S COURT. 

November 20, 1924. 
Present:—Viscount Haldane, Lord Dunedin, 
Lord Atkinson, Lord Sumner and Lord 
Salveson. 

HANMANT RAO—<Accusep—APPLICANT ` 
VETSUS 

, EMPERO R-—RESPONDENT. 

Privy Council—Practice—A ppeal in criminal matter, 
when can be entertained. 

The power to entertain criminal appeals in the 
Privy Council arises not from the relation of the Privy 
Council to the Court below, as a Court of criminal 
appeal, but as the Privy Council advising the Sovereign 
with regard to the exercise of the prerogative. The 
prerogative is that remnant of the power of the Crown 
which remains to the Crown to interfere with Tribunals 
of Justice, which does not exist in England at all; it 
has passed away in the historic development of the 
constitution; it used to exist, and it does exist to some 
extent in the case of Crown Colonies, because they are 
managed directly by the Crown through ministers. It 
is doubtful whether it exists in the case of selt govern- 
ing dominions. India is not yet a self-governing 
dominion, but it has been publicly said that India has 
been recognized by the Imperial Government as being 
on the way to becoming a self-governing dominion and, 
therefore, even with regard to India it is with the 
utmost care that the Privy Council should pronounce 
any proposition that that disappearing fragment of 
‘the prerogative reinains. [p. 843, col. 2; p. 844, col. 1) 

Unless, therefore, it can be proved that ‘there was 
no proper trial at all, that the forms of all judicial 
procedure were disregarded, not merely according to 
local ordinances, but according to the unvarying 
character which is common to all, the Privy Council 
will not interfere. If there is anything very very 
gross, it, might come under the same category, but 
even then the Orown has to be extraordinarily 
cautious in asserting the survivor of that very restrict- 
ed prerogative which existed 50 years ago but may not 
exist now. [p. 844, col. 1.] ` 

The Privy Council is not a Court of criminal appeal 
and will not take cognizance of a mere mistake in the 
exercise of its jurisdiction by a Court in India. [ibid.] 

Sir George Lowndes, K. C.,and Mr. W. 
Wallach, for the Applicant 

Mr. K. Brown, for the Respondent, . 

JUDGMENT. 

Viscount Haldane,—I should like to 
make this observation. The power to enter- 
tain appeals here arises, not from the relation 


of this Board to the Court below, as a Court 
of criminal appeal, but as the Privy Council, 


advising the Sovereign with regard to the 


- exercise of the prerogative. The prerogative 


is that remnant of the power of the Crown 
which remains to the Crown to interfere 
with Tribunals of Justice which does not 
exist in this country at all; ithas passed away 
in the historic development of the coustitu- 
tion ; it used to exist, and it does exist to- 
some extent in the case of the Crown colo- 
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nies, because, they are. managed direct- 
ly by the Crown through ministers but, 
when one comes to self-govering dominions 
I should be very sorry to say that even the 
principles of I» re Dilet’s case (2) could be 
applied to the constitution of Canada The 
Constitution of Canada and of Australia, tak- 
ing those as illustrations, have so developed 
that they are virtually self-governing do- 
minions, anditis a question, to my mind. as to 
whether the principles of Dilet’s case (2) ap- 
ply in the case of self-governing dominions, 
India is not yet in that state, but it has been 
publicly said that India is recugnised by the 
Imperial Government as being on the way 
to becoming now under a self governing 
dominion, and, therefore, even with regard 
to India, it is with the utmost care that we 
should pronounce any proposition that that 
disappearing fragment of the prerogative, 
of which Ihave spoken, remains. It follows, 
therefore, that, unless you can prove that 
there was no proper trial atall, that the forms 
ofall julicial procedure were disregarded, 
no; merely according to local ordinances, 
but according to waat “iL may call the unvary- 
ing character, which is common to all, we 
. cannot interfere, Ii there was anything 
vory. very gross, it might come under the 
81013 citegury, but even then, the Crown has 
to be extraordinarily cautious in asserting 
the survivor even of that very res- 
tricted prerogative which existed fifty 
yeirs ago, but which may not exist now. I 
think you will find that referred to in some 
of the words of Lord Watson in Dilet’s case 
(2). What you have told us so frankly is that 
yon cannot bring the case up to that ; it is a 
mistake if at all, in ‘the exercise of its juris- 
diction, by the Court in India; we are not 
a Court of criminal appeal, and cannot take 
cozaizance of a mere mistake. It is 
not a.case’ in which justice has been 
set at naught and, therefore, we have 
no jurisdiction. I should like to add this. 
I. du not think it right for either Counsel 
or Privy Council agents to encourage the 
bringing of such petitions as the one we 
have. hal before us to day; itis a waste 


of time of the Jniicial Committee and,. 


after the repeatel intimations which their 
Juoriships have given, and the recent inti- 
mition of my. noble and learned friend, 
Lorl D inedta,. it is hardly. respectful to the 
Tribunal. p 


9) as 12 A. 
A O. 241. 


0. 459; E L. T, 615; 36 W. R. 81; 16 
Qox. © : RAS 
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cand Fazal Bilahi 
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Their Lordships will humbly advise. his 
Majeəty that the petition be dismissed. 

Z. K, Applicatian tejected. 

Solicitors for the Applicant :—Messis T. 
L. Wilson & Co. 

Solicitors for the Respondent:—Solicitor, 
India Office. 


LAHORE HIGH COURT. 
CRIMINAL ArPraL No. 11 oF 1925, 
April 9, 1923. 
Present: —Nir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Harrison. 
MUHAMMAD DIN AND aNnoTHER— ° 
ACCUSED—APPELLANTS 
VETSUS 
EMPEROR— RESPONDENT. 

Evidence Act (I of 1872), ss. 106, 114 (@)—-Parcels 
containing incriminating exhibits--Proof of trans- 
mission an l identity—Duty of prosecut.on. 

The failure of the prosecution to prove satisfactorily 
the transmission of pureels containing incriminating 
exhibits (i. e, blood-stained clothes) direct to the 
Chemical Examiner, and to prove that the articles 
received by that officer are the identical ones referred 
to at the trial, isnot a mere technical defect. In 
important matters of this kind it is essential for the 
prosecution to show that ordinary diligence was 
exercised and that the ordinary procedure followed. 
[p. 84, col. 2.] 

Queen-Hmpress v. Autal Muchi, 190, 1026; 9 Ind. 
nee, (N. 8) 685, Ofel Molla v. Emperor, 22 Ind. Cas. 123; 

C.WLN. 180; 15 Cr. L. J. 147, and In re Chukkazallt 
Ramayya, 6 ind. Cas. 51;\1910) M. W. N. 77 at p. 99; 
7M. la T. 3l4; 11 Gr. L.J, 222; 20M. L, J. 657, 
referred to. 

Appeal from an order of the Sessions 
Judge, Attock at Cambellpore, dated the 
llth December 1924, 

Messrs. [am Lai and Gobind Ram, for the 
Appellants. 

Mr. Sagar Chand, for Government Advo- 
cate, for the Respondent. 

JUDGMENT.—Muhammad Din, Fazal 
Elahi and Ahmadji- were charged with 
Snurdering Fazal Hussain on the night be- 
tween 16th 17th September 1924. Ahmadji 
was acquitted, and, disagreeing from (with?) 
the opinion of the Assessors, the learned Bes- 
sions Judge convicted both Muhammad Din 
and sentenced them to 
death. ‘The appeal of both these men is 
before. us and we have also to consider the 
question of confirmation of the death 
sentences. ` 

The evidence in the case is somewhat 
meagre and consists of the statement ofan 
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‘approver, Nawab son of Gulab, which is 
found to be corioborated in three ways; (1) 
by the evidence of Nawab Kumhar who is 
said to have seen the three accused and the 
approver at about the time the murder was 
committed, (2) evidence regarding motive 
for the crime and (3) the fact that the clothes 
of all four were found on examination to 
be marked with stains of human blood. 
The story told is that Muhammad Din dis- 
covered the deceased Fazal Hussain, a young 
man of 18,in a most compromising situa- 
tion with bis wife. He took no action at 
the moment but discussed the matter with 
-the approver Nawab and planned to commit 
the murder with the help of Ahmadji and 
Fazal Elahi. The victim was lured to the 
Railway Station by Fazal Elahi. 
three men there overtook them, and he was 
murdered near the station, his throat being 
cab by Ahmadji while the others held him 
down. -The muney which he had on him, 
‘amounting to Rs. 6U was then divided. 
“The corpse was left lying near a water- 
course, where it was discovered on` he fol- 
lowing day, and the murderers dispersed, 
. The approver was arrested that same even- 
-ing aud made‘a fullconfession the following 
morning. ‘The clothes and a knife, which 
he produced, were sent to the Assistent 
Surgeon at Hazro and tbeir examination 
showed that they were stained with marks of 
-blood as were the clothes of the three men, 
whom heimplicated. 
Tue case for the defence has been very 
-ably piesented before us by Diwan Ram 
‘Lal. He criticises in turn every branch of 
-the evidence. He points out that so far as 
‘the motive is concerned the only evidence 
is the statementof the approver. The exist- 
ence of an intrigue between the deceased 
and the wife of Muhammad Din is indig- 
.nantly denied by the former's mother and, 
although it may be said truly that she does 
not wish to blacken the character of her 
dead son, the fact remains that there ig 
nothing but the approver "s word for the ex- 
‘istence of this intrigue and that it cannot 
have been known generally in the village 
-as the Police only came to hear of it when 
the approver appeared at 5 P.M. on the 


18th. With the exception of the statement- 


made by the approver, there is not a word on 

. the subject in the length and breadth of the 
Police ‘diaries. 

Perhaps the most telling criticism is that 

-ofthe evidence regarding the blood-stained 

selothes. This point has been misunder- 
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stood by the Sessions Judge. ` It is stated 
that the stains were seen when the Sub- 
Inspector removed the cluthes on the 18th 
and made them into parcels and sent them 
by Constable Abdul Qadir to the Assistant > 
Surgeon at Hazro, Hazro is four or five 
miles distant from the village. Exhibit P. O. 
shows that these parcels were despatched 
from the thana of Hazro on the 2Ist and 
teached the Assistant Surgeon on the 22nd, 
There is thus a gapof.three days which is 
wholly unexplained. lt is true that the 
parcels were sealed but in an importent 
matter of this sort it isabsolutely essential 
to show that ordinary diligence was exer- 
cised and that the ordinary procedure was 
followed, Ifthe parcels were sent direct 
to the Assistant Surgeon, as the evidence 
shows, itis not explained how they came to 
go to the thana at all and the failure to ex- 
plain what happened during these three days 
is & most important omission. Not only is 
this so but we have no evidence ‘connecting. 
the parcels which 1eached the Chemical Ex-. 
aminer, with those which were despatched 
by the Assistant Surgeon or rather to show 
that they were despatched. This is not a 
mere technical defect and was not treated 
as such in the cases ‘reporied as Quen- . 
Empress v. Autal Muchi (1) Ofel Molla v, 
Emperor(2) and In re Chukkapallt kamaya 
(3) The evidence, therefore, showing that 
the clothes of the accused were stained with 
human blood is very far from satisfactory. 

The evidence of theone Wajtakkar witness 
remains. He.tells an extrao:dinary story 
to account for his leaving his village to 
go to Burhan and returning from ‘there 
after attending a ceremony, which he de- 
scribes as the jenaza or funeral of a man, 
whom he did not know and who had died 
some 13 or 14 days hefdre. What is more 
important is that the map shows that the 
placeat which he states that he. saw the 
accused is nowhere near the direct route 
from his village Malak Mala to Burhan, 
Both these villages are on tbe far side of 
the kass or water-course which runs to the 
south of Barazai village, and no explana- 
tion has been given of how he came to 
cross this «ass and go to the point, which 
he says he reached. 

Finally the story told by the approver 


(1; 10 0. 1026; 5 Ind. Dec. (N. 8 
(2) 22 Ind. Cas. 723; 18 C. W. x “iso; 15 Cr. L. J. 


47. 
(3) 6 Ind. Cas. 51; (1910) M. w. N. T7 at. p. 99; 7M 
L. T. 314; 11 Cr. L. J. 222; 20M E. J. 657. . 


wen, 
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bristles with improbabilities. It is said 
and admitted that Muhammad Din lent 
Rs. 60 to Fazal Hussain with a view to in- 
ducing him to leave thevillage and go to the 
station to start ou trading expedition. No 


body knew of this fact except Muhammad - 


Din himself and perhaps the approver and 
yet, when the corpse was discovered and 
everybody was enquiring about the murder 
Muhammad Din came forward and drew 
attention to himselfiby disclosing the fact, he 
having had the strongest motive for commit- 
ting the crime, which motive was unknown 
to the village. It is highly improbable 
that this man on discovering his wife with 
her: lover in compromising circumstances 
. would have taken no action on the spot, 


and it is also improbable- that, had the | 


murder been planned in the way it is 
stated that it was, the corpse should have 
been left lying in the open for everybody 
to find. 3 

An attempt has been made to corroborate 
the approvers story by the statement of 
his father, Itis said that after the murder 
he was given Rs. 14 as his share of the 
money found on Fazal Hussain. He then 
went home and proceeded to wake up his 
_ father to entrust these Rs. 14 to him. -Had 
the approver been a little child, to whom a 
present had been given, it is possible that 
he would have woken up his father or 
his mother to tell them of his good fortune 
but for a full grown man of 25 years of 
age to behave in this way after committing 
a murder is, to say the very least, most ex- 
traordinary. i 

We, tind, therefore, that there is no suffi- 
cient corroboration of his highly improbable 
story and we accept the appeal and acquit 
both Muhammad Din and Fazal Ilahi. 

8. D, ` Appeal accepted. 


e 


. BOMBAY HIGH COURT. 
CRIMINAL Rerexunce No. 21 or 1925, 
July 2, 1925. 

Present:—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
In re BASAPPA RACHAPPA 
BELKERI AND OTHERS—PETITIONRS. 
Criminal Procedure Code (Act V of 1898), s. 147, 


an'oceeding under —Dispute as to right to take religious - 


procession through public street—Non-exercise of right 
un previous occasion owing to interference of opposite 
party, effect of —Right, nature vf, 
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The proviso to sub-a. (2) of s. 147 of the Cr. P. ©. 
contemplates a non-exercise of the alleged right on 
the last occasion for reasons within the control of 
the persons claiming the right. Where the non- 
exercise of the right within the proper period on the 
last occasion was due to the obstruction offered* by 
the opposite party, the case does not fall within the 
purview of the provisoto sub-s. (2). [p. 847, col. L] 

Where in a proceeding under s. 147 of the Cr. P. 
O. the Magistrate finds that the right Slaimed was 
not exercised on the last occasion on which it could 
have been exercised, this finding is not sufficient to 
show that the right claimed does not exist at all, it 
merely prevents the Magistrate from issuing an order 
under sub-s. (2) of the section supporting the alleged 
right. [p. 847, col. 2.) É 

Semble.—The right to take a religious procession 
through certain streets is a right of user of land 
which falls within the scope of sub-s. (1) of s. 147 
of the Or, P. C. [ibid.] 


Reference made by the District Magis- 
trate, Bijapur. 

Mr. A. G Desai, for Petitioner. 

Mr. G. S. Mulgaonkar, for Opponents. 


JUDGMENT. . 

Faweett, J.—This is a Reference by 
the District Magistrate of Bijapur asking 
us to cancel an order passed by the Sub- - 
Divisional Magistrate S. D.; under s. 147, 
Cr. P.O. The order in question arose out. 
of a dispute as to the right of the Kur- 
vinshetti Jadar residents of the village 
of Girsagar to take a car in procession 
along a public road-to a temple. The . 
Banajiger residents contend that it should 
not be allowed to go past their houses. 
An application was made by the first 
named party to the Sub-Divisional Magis- 
trate to order the other side not to intér- 
fere with the exercise of their alleged 
right. The Sub-Divisional Magistrate there- 
upon issued a preliminary order under 
s., 147, sub-s. (1), of the Code, and after 
hearing ` both the parties and the evidence 
led by them, he passed an order on Febru- 
ary 26,1925, prohibiting the Kurvinshetti 
Jadars from exercising théir alleged right 
on the ground that they had not exercised 
The period in 
which this alteration should take place is 
from the first day to the fifth day after 
shivratri amavasya-day. The Sub-Divi- 
sional Magistrate's order shows that evi- 
dence was given that the car procession 


- did in fact take place during the preced- 


ing year but that this wason the ninth 
day after shivratri day and not, therefore, 
between the first and the fifth day after 
that date. Accordingly he held that -the 
applicants had failed to satisfy the con- 
dition laid down in the proviso to sub By 


PERAN s E od 
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` (2) ofs. 147, which says no order prohibit- 

ing interference with the exercise of the 

alleged right shall be made, unless where 
the right is exercisable only at particular 
seasons or on particular occasions, the 
right has been exercised during the last 
of such seasons or occasions before the 
institution of the inquiry. Mr. Desai for 
the Kunvinshetti residents has drawn our 
attention to documentary evidence on record 
which shows that the reason. why the car 
was not drawn between the first and the 
fifth day after shivratri was obstruction 
by the other party. There isa petition to 
the District Magistrate complaining of this 
obstruction and mentioning that in con- 
sequence they desisted from the intended 
procéssion.. The District Magistrate, there- 
fore, gave an-order to the local Sub-Inspector 
of Police to prevent any obstruction to the 
petitioners by the opponents at this pro- 

cession. This order is dated March 12, 

1924, and presumably reached the Sub- 

Inspector a day or two later. The carwas 

consequently not drawn in procession till 

March 14, being the ninth- day after shiv- 

ratri, It is quite truethat, if a very strict 

construction is given to the provise in 
question, the mere fact that the car was 
not drawn within the proper period of five 
days prevents ah order being passed in 
‘favour of the petitioners. But there can, 

I think, be no doubt that such a result 

could not have been intended by the 

Legislature, and should not be accepted by 

this Court. The right would have been 

exercised during the last of the proper 
seasons before the institution of the inquiry 
but for the obstruction of the upponents. 

The petitioners acted in a manner which 

deserves our approval, in desisting. from 

the procession, which might have led toa 
breach of the peace, and promptly going 

to the proper authorities to obtain a 

removal of this obstruction. In the cireum- 

stances the non-exercise of the right withén 
the proper period was duetothe circum- 
stances beyond their control, whereas the 
proviso obviously contemplates a non- 
exercise for reasons within the control of 
the persons claiming the right. Therefore, 
. in my opinion, the Sub-Divisional Magis- 
trate was not justified in holding that the 
right had not been exercised during the 
preceding year so as to bring the case 
within the proviso to sub-s, (2), and that 
appears to me to be sufficient ground for 
cancelling hisorder in favour of the oppo- 
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nents, Though the occasion for an order 
has now passed and the dispute is sus- 
pended till March next year, on the other 
hand, if the order is allowed to ‘stand, it 
will unduly prejudice the petitioners in any 
future proceedings of the same kind. I 
think, therefore, there is good ground for 
our interference. 

Again the mere fact that the Magistrate, if 
his view was right, could not pass an order 
in favour of the petitioners under sub-s. 
(2) affords no reason why. he should have 
passed an order in favour of the opponents, 
prohibiting the petitioners from any exer- 
cise of their alleged right. That is an 
order under sub-s, (3), which he could only 
pass, if it appeared to him that the peti- 
tioners’ right did not exist. Obviously the 
mere fact that they did not exercise the right 
during the preceding year is not sufficient 
to show that the right does not exist and it 
only prevents the Magistrate from issuing 
an order under sub-s. (2) supporting the 
alleged right. - 

The District Magistrate in the reference 
to this Court has submitted that in any 
ease the Sub-Divisional Magistrate could 
not legally pass an order in this case 
under s. 147 of the Code, and he cites a 
decision of this Court in Queen-Empress v. 
Madhavdas (1). If, however, that case is 


looked at, if is obvious that this Court’ 


did not say that in no case could an order 
prohibiting a procession along a street be 
passed under s., 147, Cr. P. C. All that it 
did say was that in that particular case 
the Magistrate had not come to any find- 
ing as to the right in dispute, and, there- 
fore, there was no foundation for the order 
that he purported to pass under s. 147, 
It is not now necessary for us to decide 
whether such an order can or cannot be 
passed under s. 147, but as at present 
advised lcan see no sufficient reason for 
holding that aright of the kind in ques- 
tion is nota right of user of land, which 
falls within the scope of sub-s.+(1) of s. 147, 
Cr. P. 0, 4 

I would, therefore, cancel the order of 
the Sub-Divisional Magistrate prohibiting 
the Kurvinshetti Jadars from exercising 
their alleged right. It is not necessary 
for us to substitute any other order as the 
occasion has passed; but thisis of course 
without prejudice to the petitioners having 
resort to any remedies which are legally 


(1) (1891) Unrep. Cy, O. 546. 
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_open to them under the-Or. P., C., in order 


to remove any threatened ‘obstruction to 


_the car procession next year or any other 


future years, . 
Madgavkar, J.—I agree. The Suab- 
Divisional Magistrate’s order should, in my 


opinion be set aside on three grounds:— 


(1). 


The delay of a few days in exercising 


. the right last year due to tbe obstruction 


of the opponents and the petitioners’ re- 


course of the District Magistrate is not 


‘the absence of the exercise contemplated 


. trate goes too far ; 


in the proviso.. (2) The order of the Magis 


it not merely- refuses 


“the petitioners’ application but without a 
_ corresponding application on the part of the 


opponents gives an order in their favour. 


_(3)- Apart from the allegation of pre- 


judice to their’ dharma the opponents had 
not shown how they being Hindus and 
possibly sahivas. maintain a right of ob- 


_ structing merély because their houses lie 
along a certain portion of the route of the - 


1 


pr ocession, 


Z. K. Order set aside, : 


LAHORE HIGH COURT. 
< CrrminaL Revision .No. 366 or 1924. 
April 25, 1924. 


Present: -—-Sir Shadi Lal, Kr., Chief J astice. 


JAIMAL—Ace usEp—Pstv' IONER- 
vyersus 
EM PEROR—RAsSPONDENT. 


Panal Code (Act XLV of 1860), ss. 879, ane 


meaning of—Hntry into cattle enclosure—Theft pre- 

vented by owner of cattle—Attempt to commit theft. 
When a man does ari intentional act with a view to 

attain a certain end and fails in his object through 


circumstances independent of his own will, then he á 


has attempted to effect the object at which he aimed. 
Ghasita v. Emperor, 51 Ind. Cas. 476; 13 P. R. 


-1919 Cr.; 20 Ort L. J. 492, followed. 


Adcused entered a thorned enclosure at the well of 
the complainant and was about to enter a smaller 
enclosure in which complainant's cattle were tethered 
when he was interrupted by the complainant: 

Held, that the intention of the accused was to steal 
the cattle and that he could not carry out his-intention 
on account of the intervention of the complainant and 


that, therefore, the accused was guilty of the offence 
of attempting to commit theft. ` 


Petition, under s. 439, Cr. P. O; for rė- 
yisioh of an order of the Sessions Judge. 
Lahore, dated the 10th December 1923, 


JaiMaL Y. EMPEROR. 


~ 


ft [80 1..0, 1925] 
Maulvi Ghulam 


Mohy-ud-din, for the 
Petitioner. 


Lala Jai Lal, R. B., Government, Advo- 
cate, for the Respondent. 

JUDGMENT.—The facts of this case 
as found by the learned Sessions Judge 
are as follows:—On the night ofthe 17th 
of April 1923 the prisoner Jaimal entered 
a thorned enclosure at-the well of the com- 
plainant Shahamad, and was about to enter 
a smaller enclosure in which the cattle were 
tethered when he was interrupted by 
Shahamad. There can be no doubt that 


“the accused intended to steal the cattle, 


and that he could not carry out his inten- 


‘tion on account of intervention by the 


owner, : 
The question arises whether these facts 


“constitute an attempt to commit theft. Now, 
the judgment of the Punjab*Chief Court 
in Ghasita v. Emperor (|), is similar to the 


` 


present case, and Lam not prepared to dis- 
sent from the rule laid down in that.judg- - 
mert. Itisno doubt difficult to frame an 
exact. definition of the word “attempt” 
but it has been pointed out in a Bombay 
case that attempt is an intentional prépara- 
tory action- which fails in ohject~—which 
so fails through circumstances independent 
‘of the person who seeks its ‘aécomplish- 
ment. In othet words when a man does an 
intentional act witha view to attain a certain 


‘end and fails in his object through circum- ` 


stances independent of his own “will, then 
that man has attempted to effect the object 
at which he aimed. ` 

“There can be no doubt that’ the prisoner 


“in this case intended to commit theft, and 


that he also did anact which would have 


‘ended in the consummation of the offence 


‘independent of his will. 


but for the intervention of circumstances 
I must, therefore, 


. hold that he has been rightly convicted, 
“The application for revision is dismissed. 


Z. K. Revision rejected,’ 


A 51 Ind. Cas. 476; 13 P. R. 1919 Crs 3 20 Or. L. 3. 
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ALLAHABAD HIGH COURT. 
First CIVIL APPEAL No. 11 or 1922, 
| March 23, 1925. 
Present:—Sir Grimwood Mears, KT., 
Chief Justice, and Justice Sir Theodore 
Caro Piggott, Kr. 
MIS RI—PLAINTIFF—APPELLANT 
versus . 
RAJMATI AND ANOTHER— DEFENDANTS 


— RESPONDENTS. 
Registration’ Act (XVI of 1908), s. 1?—Construction 
of document—Petition to Revenue Court for mutation—- 


‘Family settlement—Registration—Witnesses, summon- 


“ing of-—Litigants, position of. 


A family arrangement as such does not require to be 
embodied in a written instrument; but if a document 
is tendered in evidence as proving the terms of the 
settlement, the mere fact that the document in ques- 
tion is a petition addressed to a Court of Revenue does 
not exempt it from the provisions of 5. 17 of the 
Registration Act. All cases of this nature must be 
decided with reference to the terms of the particular 
document under.’ consideration, and also with refer- 
ence to the pleadings of the parties, and the manner 
in which the disputed document was tendered in evi- 
dence and admitted or rejected by the Trial Court. 
Tp. 856, col. 2.) 

Jagrani v. Bisheshar Dube, 35 Ind. Oas, 701; 38 A. 


366; 14 A. L. J. 449, referred to. 


JA family arrangement between members claiming 
title to certain property in settlement of their dispute, 
“each one relinquishing all claim in respect of all 
property in dispute other than that falling to his share 
and recognizing theright of the others as they had 


_ previously asserted it tothe portion allotted to them ~ 


- ed instrument. 


- concern in the same on the part of M.” 
: this document, which was unregistered, was sought to 


respectively”, does not by law require to be reduced to 
writing at all, much less to be embodied in a register- 
Lp. 856, cols. 1 & 2.] 

Khunni Lalv. Gobind Krishna Narain, 10 Ind. 
Cas. 477; 33 A. 356; 15 0. W. N. 545; 8 A. L. J. 552; 
13 Bom. L. R. 427; 13 C. L. J. 575; 10 M. L. T. 25; 2 
M. L. J. 6£5; (1911) 1 M. W. N. 432; 38 I. A. 87 (P. O.), 
followed. 

On the death of one G., the two contending parties 
to the succession, M. and R. presented a petition to 
the Revenue Court, which informed the Court that a 
settlement had been arrived at, and that in accordance 
with the same they may be recorded as proprietors in 
possession of particular shares in the agricultural 
property. The petition further stated, “As tosthe 
remaining other assets left by G., there remains no 
Subsequently 


be put in evidence in civil litigation: 

Held, that it was possible to treat the document not 
as one which purports to declare, „assign or relinquish » 
any rights in immoveable property, but which merely 
purports to inform a Court of Revenue of the results 
ofa settlement arrived at by oral agreement between 


‘the parties, and as such not requiring registration. 


[p. 856, col. 1.] h 
In India allowance must be made for the practical 
difficulties felt by litigants when they are driven to 
chooss betiveen dispensing with the evidence of an 
important witness and dragging him into Oourt 
against his will. These difficulties are likely to be 
accentuated if the recalcitrant witness happens to be a 
gentleman of position who would kesnly resent the 


. Issue of a warrant for his attendance. [p. 853, col. 1.] 
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First appeal from a decision of the Sub- 
ordinate Judge, Bijnore, at Moradabad. 
Messrs. B. E. O'Conor, M. L. Agarwala, 
Sorendra Nath Sen and Ram Nama Prasad, 
for the Appellant. 


Sir Dr. Tej Bahadur Sapru, Messrs. P. N. 
Sapru and Baleshwari Prasad, for the Re- 
spondents. ae 


JUDGMENT.—The litigation out of 
which this appeal arises can best be ex- 
plained by reference to a certain pedigree 


. reproduced in the judgment of the Trial 


Court at page 92 of our record, together 
with certain relevant facts and dates which 
the learned Subordinate Judge has very 
conveniently appended to the said pedigree. 
The important names in the pedigree are 
Badri Das and Waziri Lal, commonly re- : 
ferred to.in the evidence and the documents 
as Waziri Mal. These two persons were 
distant cousins, being descended in ‘the 
male line from acommon great-grandfather, 
They both died in the year 1831, Badri 
Das dying first. This gentleman resided at 
Srinagar in Garhwal, where he carried on 
business under the nathe and style of Ram 
Sahai-Badri Das Waziri Mal, on the other 
hand, resided at Najibabad and carried on 
business there under the name and style ` 
of Ganga Ram-Jawahir Lal. He died with- 
out male issue, leaving him surviving a 
widow, Musammat Goman, who died- on 
the 25th of May 1912, Badri Das had a 
son by name’ Nannhu Mal. He must have 
been born somewhere about the year 1873; 
at any rate it appears certain that he at- 
tained majority in the year 1891. He died 
on the 8th of July, 1900, that is to say, 
almost twelve full years before Musammat 
Goman. He left no‘issue but his widow, 
Musammat Rajmati, who is the principal 
defendant in the present suit, The plaint- 
iff is Musammat Misri, daughter of Waziri 
Mal by his wife, Musammat Goman. Her 
case is that Waziri Mal’s estate passed on 
his death to Musammat Gomanas his widow, 
and that she, the plaintiff, became entitled 
to the same under the Hindu Law from the 
We 
may notethat the parties are Vaish Agar- 
wal Jains, and it might, under some ‘cir- 
cumstances, have been of importance to 
determine whether the civil law to which 
they are subject, more particularly ag 
regards the matter of adoption, was or wag 
not the ordinary Hindu Law; butin view 


abd a 
` of the course actually taken by the litiga- 
tion, this question does not arise. There 
was a second defendant impleaded in the 
plaint, namely, one Jangi Mal, also called 


Jagat Narain, described in the plaint asa’ 


minor, son of Jamna Das, but impleaded 
under the guardianship of the firat defend- 
ant, Musammat Rajmati. With reference 
to this boy,.the allegation in the plaint is 
that the first defendant wrongly alleges the 
adoption of Jangi Mal alias Jagat Narain as 
a son to Nannhu Mal. To this Musammat 
Rajmati replied that she herself had formal- 
ly adopted the second defendant, after per- 
forming all necessary ceremonies and exe- 
cuting a deed of adoption; also that the 
said adoption was valid according to the 
custom prevailing amongst Vaish Agarwal 
Jainis, There wasan issue framed upon 
these pleadings, but the learned Subordinate 
Judge came to the conclusion that the suit 
could be disposed of without trying out 
this issue. Itis fairly obvious nevertheless 
that this dispute about the adoption of the 
second defendant is at the bottom of the 
present litigation. The whole point of the 
matter is that there was a dispute, on the 
death of Musammat Goman, regarding the 
property, both moveable and immoveable, 
which seems to have been in the effective 
possession of that lady at the time of her 
death, and that this dispute was settled by 
a family arrangement. Looking more par- 
ticularly at a certain letter, to which we 
shall refer again, which is to be found at 
page 191 of our record, we have practically 
no doubt that the possession obtained by 
Musammat Rajmati under the arrange- 
ment arrived at after Musammat Goman's 
death, would never have been challenged 
if that lady had not adopted, or professed 
to adopt a youth who is a member of her 
own family and not of the family of her 
. late husband. On the main question raised 
in the plaint, Musantmat Rajmati’s answer 
was two-fold, in the first place, she alleged 
that Badri Das, Nannhu Mal and Waziri, 
Mal were members of a joint undivided 
Hindu family, and so continued up to the 
‘time of the respective deaths of Badri Das 
and Waziri Mal. Ifso, of course Nannhu 
“Mal would become by survivorship the 
‘owner of all property moveable and im- 
moveable, which had ever belonged either 
to-Badri Das orto Waziri Mal, and on his 
death the title to such property would 
pass to his widow, Musammat Rajmati. As 
a second’ line of defence it was pleaded 
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that Nannhu Mal had been adopted by 
Waziri Mal. If this allegation were proved, 
then, as regards the property of. Waziri 
Mal at any rate, the same consequence would 
follow. Itwould devolve first upon Nannhu 
Mal and after his death upon his widow. 


We gather from this record that Waziri 
Mal's assets consisted mainly of a trading 
and money-lending business. The im- 
moveable property possessed by him, which 
has been put in issue in the suit now before 
us, comprised one shop and one house in 
the town of Najibabad and the zemindart 
rights over the entire 20 biswa mahal in a 
village known as Rahatpur Khurd. Musam- 
mat Misri, we might have noted before, is 
married to a gentleman of wealth and 
position named Manohari Lal, who resides 
at Srinagar in the District of Garhwal. She 
herself asserts that she was living there 
with her husband at the time of Musammat 
Goman’s death. The defendant, Musammat 
Rajmati, on the other hand, was living in 
Najibabad with Musammat Goman, and it 
is alleged in the plaint itself that in some 
way or other Musammat Rajmati contrived, 
with the help of servants of the firm and 
other persons, to get into possession of the 
account books of the business which had 
been Waziri Mals. We take it there 
can he no doubt that from the time of 
Musammat Goman's death this business 
as well as the shop and the house re- 
eferred to in the plaint, have been in 
the effective possession of Musammat 
Rajmati. As regards the property in 
village Rahatpur Khurd, certain facts are 
admitted. The first application for muta- 
tion of names in respect of this property 
was made by Musammat Rajmati, who 
claimed to have her name recorded as sole 
owner of the entire 20 biswas. Musammat 
Misri says that she and her husband both 
came to Najibabad as:soon as possible after 
obtaining news of Musammat Goman's `’ 
death, and itis beyond doubt that on the 
12th of July 1912 the petition reproduced 
at page 553 of our record was prebented by 
a Pleader on behalf of Musammat Misri 
to the Revenue Court at Najibabad which 
was seized of the question as to the muta- 
tion vf names in the Revenue Records to 
be effected in respect of the 20 biswa share ` 
in .Rahatpur Khurd, which share had 
obviously stood up to that moment in the 
name of Musammat Goman, In this 
petition it is stated simply that Musam- 
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mat Misri has only just received notice 
of the application filed on behalf of Musam- 
mat Rajmati, that she desires to enter an 
objection to the same, and to produce oral 
and documentary evidence at any en- 
` quiry that may be held. She asked for 
20 days’ time to enableher to prepare and 
file a detailed pleading, and also for the 
production of. oral and documentary evi- 
dence. On the very next day, that is to 
say, on the 13th of July 1912, a petition 
was presented tothe same Revenue Court, 
which is reproduced at page 555 of our 
printed book, and isthe most important 
document in the case. It purports to be 
a compromise, in the disputed matter of 
mutation of names, arrived at between 
Musammat Rajmati and Musammat Misri, 
the two contending parties. It informs the 
Court that a settlement has been arrived 
at, and asks that, in accordance with the 
. said settlement, Musammat Misri may be 
recorded as proprietor in possession of a 5 
biswa share in village Rahatpur and Musam- 
mat Rajmati as proprietor of the remain- 
ing 15 biswa share. There is one phrase in 
this petition about which there has been 
much argument. Translating that, phrase 
as literally as possible, we may reproduce 
it as follows:— 

“As to the remaining other assets left by 
Musammat Goman, there remains no con- 
cern in the same on the ‘part of Musammat 
Misri.” - 

This petition purports to be signed by 
duly, authorized Pleaders on behalf *of 
both parties and also by the two ladies 
personally. It is certain that both of them 
were literate to a certain extent. They 
could read and write the Nagri character 
and were quite capable of signing their 
names in that character. This being a 
matter in which pardanashin ladies swere 
concerned, the Pleaders .employed on both 
sides were not prepared to accept entire res- 
ponsibility for the presentation of this peti- 
tion. They, therefore, asked that a responsi- 
ble officer, the supervisor ganungo, might 
be sent to the residences of the two ladies 
to verify the petition. On page 557 ofour 
record we have the formal report of the 
said officer, B. Ajit Singh. He tells us 
that both the ladies verified the agreement 
after hearing and understanding it. He 
adds that Musammat Misri was identified 
at the-time of this verification by her own 
husband, Manohari Lal, and also by the 
patwari of the village (presumably of Rahat- 
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pur) whereas Musammat Rajmati was ident- 
ified by her brother, Tamia Das, aie 
i. At foot of this document 
are the thumb-impressions of both ladies 
and their signatures in the Nagri character, 
There are also the signatures of Manohari < 
Lal and of Mathura Prasad patwari. The 
defendants were able to call Ajit Singh 
supervisor ganungo, and his evidence is to 
be found at page 71 and the following 
pages of our printed book. Obviously the 
witness had no very distinct recollection of : 
the details of the transaction, apart from 
what he had stated in the formal report: 
prepared by him at the time. In the course 
of his examination he professed to recollect 
a number of circumstances which had at 
first escaped his memory. We think it 
sufficient to say that we see no reason ty 
distrust the good faith of the witness, and 
that his evidence does prove beyond pos- 
sibility of doubt that Musammat Misri did 
attest the petition of the 13th of July 1912 
did understand the contents of that docu- 
ment, and that, apart from the patwari and 
various persons who had a concern in the 
matter as servants of Waziri Mal’s firm 
she had present with: her at the time her : 
own husband, Manohari Lal, and a brother 
of her husband called Anup or Anupi 
Singh. Evidence substantially to the sama 
effect is given by Narain Das, a Jain money- 
lender of Najibabad, whois a connection 
by marriage of the family; by Ganga Sahai 
an old employee of the firm who is now in 
the service of Musammat Rajmati; and b 
that lady's brother, Jamna Das, á 
The Trial Court has arrived at the follow- 
ing findings:— l 
l. Itis not proved that Badri Das and 
Waziri Mal were joint at the time of the 
death of either of ihm; on the contrary 


“there is documentary evidence on the record 


which absolutely ne 
of a jointness, 

2. As regards the alleged a i 
Nannhu Mal, with retsrenics res Which ne 
defendants were with some difficulty tied 
down to the proposition that the adop- 
tion had taken place in the lifetime 
of Waziri Mal, in or about the year 
1880, ifis not proved that such adoption 
took place. On the contrary, there are 
certain facts established, more particular- 
ly with reference to Nannhu Mal’s succes- 
sion to the estate of Badri Das, and his 


gatives the suggestion 


‘dealings with the property of Badri Daa, 


which negative altogether the suggestion, 
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that he can have been adopted by Waziri 
Mal at a time when Badri Das was still 
alive. 

3. Whatever might have been the res- 
pective rights of the parties, as.a 1esulb of 
these two findings, there was onthe 12th 
or 13th of July 1912 a settlement arrived 


at between the two ladies, Musammat Misri. 


and Musammat Rajmati, the terms of which 
are in part evidenced by the petition of the 
-13th of July, 1912 and in part by the de- 
positions of witnesses, That arrangement 
was a bona fide settlement of a dispute be- 
tween members of the same family, arrived 
at when there had been no judicial adjudi- 
cation; the arrangement was in fact acted 
upon by both ladies, and neither of them 
can be permitted to resile from it now. 
Under the terms of that arrangement 
Musammat Misri took the 5 biswas share 
“in village Rahatpur, of which she is still 
in possession but relinquished into the 
hands of Musammat Rajmati, not only the 
remaining 15.biswa share in village Rahat- 
pur, but also the. house and shop in 
Najibabad and all other property which 
was in any way -claimable by Musammat 
Misri as the daughter of Waziri Mal. 

On the basis of these findings the present 
suit, which is for possession of the 15 biswa 
share in Rahatpur and the house and shop 
in Najibabad, has been dismissed. A sepa- 
rate suit was brought in respect of a certain 
bond executed in favour of Musammat 
Goman. This suit is the.subject-matter of 
a separate appeal, on which we propose to 
pass a separate judgment. i: . 

` In the appeal now before us the successful 
defendants, although there is nothing in 
the decree of the Trial Court which they 
desire to modify, have thought it conveni- 
ent-to avail themselves of their rights under 
O.-XLI, r. 22, C. P. C., to ‘enter a formal 
pleading, by way of objection’ to those find- 

- ings of the Trial Court which are unfavour- 
able to the claims set up by them. They 
ask this Court to hold that on the evidence 
it is proved that Nannhu Mal had been 
| validly, adopted by Waziri Mal, and also 
that Nannhu Mal was a member of. a joint 
undivided Hindu family with Waziri Mal 
and with one Jawahir Lal or Jawahir Mal, 

` a brother of Waziri Mal's who died without 
issue. : Nevertheless, as the case has been 
argued before us, we were asked not to go 

` into the issues regarding jointness and the 
alleged adoption of sNannhu „Mal, unless 
"we were prepared to say that the decision 
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of the Trial Court could not be supported 
on the grounds on which it has proceeded. 


We are bound to place it on record that, 
inasmuch as we never reached that stage, 


“the points specifically raised by the petition 


of cross objections were never fully argued 
out before us. It must be admitted that 


_there is a certain awkwardness about deal- 


ing with the suit in this way in water-tight 
compartments. The questions upon which 
the parties are at issue hang together more 
closely than'seems to have been fully ap- 
preciated in the Trial Court. If it were 
possible to arrive at the conclusion, that in 
spite of their residing so far apart, their 
carrying on separate businesses, and their 
keeping up a system of accounts which 
showed cross-transactions between the trad- 
ing firm of Ganga Ram-Jawahir Lal at 
Najibabad and that of Ram Sahai-Badri 
Das at Srinagar, Badri Das and Waziri Mal 
did .alwaysa believe themselves to be mem- 
bers of a joint undivided Hindu family, then , 
the great bulk of the arguments which have 
satisfied the Trial Court that Nannhu Mal 
could not- have been adopted by Waziri 
Mal in ‘the latter's lifetime would fall to 
the ground, On the other hand, when 
the Trial Court came to consider and ap- 
parise the evidence as-to the alleged 
adoption, it ought surely to have attached 
some considerable weight to the facts 
which it has found to be established 


-with regard to the compromise of July 
“183th, 1912. 


If it þe true that Musammat : 
Misri entered into the compromise which 
the Trial Court has held to be proved, and 
did so with full understanding with the 
Counsel and consent of her own husband 
and with proper legal advice available, it 
does seem difficult to avoid the inference 
that shé” herself, along with all the other 
members of the family, knew that there 
was real substance about the -claim of 
Musammat Rajmati, based upon the alleged 
adoption of her husband as a son to 
Waziri: Mal. This point is thrown into 
stronger relief by certain evidenceon the 
record as" “to another transaction which 
took place within less than a year of 
Musammat Goman's death. The whole 
of this transaction is set forth in the docu- 
ment reproduced at page 561 of our record, 
It appears that,. before the year 1912 
was -out, one Roshan Lal, son of Makundi 


-Lal- a connection of the. family, insti- 
. tuted a suit, 
‘ed both Musammat Rajmati’ and Mus- 


in which he implead- 
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ammat ‘Misri as defendants, and in 
which he claimed this very property in 
Mouza Rahatpur Khurd on the allegation 
that he was himself-the adopted son of 
Musammat Goman. This litigation was 
referred to the arbitration of one NSalek 
Chand, a gentleman of position, who is 
himself a.connection by marriage of the 
parties. He delivered an award on the 
19th of March, 1913 absolutely rejecting 
Roshan Lals claim; and in the ‘course 
of this award he states that he knows it 
for a fact that Musammat Goman had ad- 
opted Nannhu Mal, the deceased husband 
of Musammat Rajmati. Now, this Salek 
Chand is-still alive, he was summoned 
as a witness for the defendants, but did 
not attend the Court. It was, of course, 
open to the defendants to have insisted 
upon his attendance and to have asked 
that he might, if necessary, be brought 
before the Court undera warrant of arrest. 
“This was not done, and we feel that allow- 
ance must be made for the practical 
difficulties felt by litigants in this country 
when they are driven to chose between dis- 
pensing with the evidence of an important 
witness and dragging himinto Court against 
his will. These difficulties are likely to 
be accentuated by the fact ‘that the recal- 
citrant witness happens to be a gentleman 
of position, who would keenly resent the 
issue of a warrant for his attendance. We 
cannot help noticing, moreover, that jf 
thé Court is entitled (and the contrary has 
not been suggested in argument) to take 
into consideration all the terms of Salek 
Qhand’s award of March 19th, 1913, as 
they stand, then thestatement put forward 
in this document, is not that Waziri Mal 
. had adopted Nannhu Mal, but that Musam- 
.mat Goman had done so. . 
We mention this point more particularly, 
because it has a bearing on the attitude 
we propose to adopt towards those findings 
of the Trial Court which we have not been 
able to re-consider. We must hold that? 
Musammat Rajmati, as defendant in the 
Court below failed to prove, either the 
alleged jointness of Badri Das, Waziri 
Mal and Nannhu Mal, or the alleged ad- 
option of Nannhu Mal by Waziri Mal in 
the life time of the latter. We recognize 
also the fact that this is the cise to which 
she was tied down by her own pleadings, 


noting at the some time that it wasouly' 


with some difficulty anl naler prassure 
that she was compelled to tie herself down 
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to the asserlion that the adoption had 
taken place in Waziri Mal'slifetime, When 
however, we come to consider the issue 
upon which the Trial Court has determined 
the suitin favour of the defendants, we 
cannot shut our eyes to the possibility ` 
that the defendants may have landed. 
themselves in a difficulty, merely because- 
Musammat Rajmati may have beet misled 
as to matters of fact of which she could: 
have had no personal knowledge} or be- - 
cause she. was acting under the advice 
of persons who preferred to enter -an. 
inaccurate plea of fact rather than embark 
upon the cumbrous task of satisfying the 
Court as to the precise points “in which 
the Customary Law applicbale to the Jaini 
community in the matter of adoption differs 
from the ordinary Hindu Law. We muste 
make our position clear on this point, It 
is not that we propose to decide the issue 
argued out before us on appeal on the mere : 
supposition that something may conceiv- 
ably be true which was not alleged by 
éither party, namely, that Nannhu Mal was 
actually adopted by Musammat Goman ` 
after Waziri Mal’s death. What we mean 
is that we cannot consider the evidence. 
as to the.settlement arrived at between - 
the two ladies, Musammat Misri and 
Musammat Rajmitiin the month of July,- 
1912 on the assumption that the two import- . 
ant isgnes as to the jointness of the family : 
and the alleged adoption of Nanuhu Mal 
had then been completely tried out.(which . 
of course they had not), or that Musammat 
Rajmati had no arguable case which she 
could have litigated with good hope of: 
success, if Musammat Misri had refused to 
enter into any compromise and had put ' 
her title in suit promptly in the year 
1912, or early in the following year. On 
the contrary, we have to put ourselves 
back as nearly as possible into the posi- 
tion of the parties in the monthof July, . 
1912. It-is quite apparent from the plead- 
ings and from the evidencethat Musam- 
mat Rajmati was somehow or other in- 
effective possession, not onlyof the immoVe- 
able property now in suit, but also (in. 
our opinion) -of the entire estate of. 
Waziri Mal.- We have, moreover,a docu- 
ment on the record which leaves us no. 
doubt whatever as to the position Which : 
Musammat Misri's husband was then pre- 
pared to take up. This gentleman, Mano- 
hari Lal, has not thought fit to tender 
himself for examination as a witnessin tha - 


i Bg 
present litigation, although there is matter 
enough on the record, in our opinion, to 
thake it really essential to the success of the 
plaintiff's .case that he should have done 
so. Under the circumstances we have no 
doubt that the defendants were entitled 


to. putin evidence the postcard which has 


been reproduced at page 191 of our record. 
On the face of it this document is one 
addressed by ‘the trading firm of Ram 
Dayal-Basti Ram to thatof Ganga Ram- 
Jawahir Lal. The latter, we have already 
noted is the trade name of Waziri Mal’s 
firm, and the former, we note from .the 
evidence, is the trade name of Manohari 
Lal's firm, We.are satisfied from other 
evidence onthe record that these Jains 
were in thehabit of carrying on private 
. correspondence in the names or under 
the description of their trading firms. We 
are satisfied from the evidence, and par- 
ticularly from that of Ganga Sahai at 
page 64 of our record, that this postcard 


“must be treated on the same footing as” 


a letter written. by Manohari Lal, or under 
his direct-authority. The postcard refers 
to a communication received, obviously 
“written by, or on behalf of, Musammat Raj- 
mati, with reference tothe claim which 
had been preferred by Roshan Lal. The 
date of this postcard is November 2nd, 1912, 
and the writer acknowledges the receipt 
of information that Roshan Lal’s claim had 
been preferred, not merely against the 
person addressed (that is to say, against 
Musammat Rajmati), but also “against us”, 
which expression can only mean against 
Musammat Misri, the wife of the writer. 
The tone of the letter is as remarkable as 
its contents. We are doing the parties no 
injustice if we paraphrase it somewhat as 
follows — . > ; i 
“My wife and I decline altogether to 
interest ourselves in any way. about this 
claim of Roshan Lal's. You have got 
hold of the entire property of Waziri Mal, 
except this paltry 5 biswas share in village 
Rahatpur which you have thrown to us 
as a sop. C 
quarrel with Roshan Lal as you think 
best. We care so little about this 5 biswa 
share that we are ready to hand it over 
either to Roshan Lal, or for:the matter of 
that, to you, if you want it back again.” 
. In fact-the actual concluding - words of 
the letter are: “We haveno objection to 
give it to any one who asks’ for it.” 
Apart from all the other evidence in the 
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ease, it does appear to us difficult to the 
verge of impossibility to believe that the 
writer of that letter knew at the, time 
that his wife, if she chose to fight the 
matter. out, had a perfectly clear claim, not 
only to the entire village of Rahatpur, 
but to all the rest of the valuable estate 
which had belonged to. Waziri Maf and had 


‘subsequently been in the hands of Musam- 


mat Goman, of Nannhu Mal,and-of Musam- 
mat Goman and Musammat Rajmati jointly. 
Having made this remark, it isas well 
that we should pause and explain precisely . 
what we mean by it. The question of the 
actual possession over Waziri Mal’s estaté 
from the date of that of gentleman's death - 
down to the date of the institution of the 
present suit is only indirectly relevant to the 
issue which we are engaged in trying; but it 
is not without significance. It was very fair- 
ly put to us in argument by Sir Tej Baha- 
dur Sapru, on behalf of the respondents, 


“that the evidence bearing on this point can 


only be. appreciated by classifying it under 
three distinct periods of time. No doubt,. 
asa matter of law, from the date of Nannhu 
Mal'’s adoption; whenever that adoption 
actually took place, Nannhu Mal became 
the owner in law of the estate of Waziri 
Mal. The first period which we have to 
consider is from the date.of the alleged 
adoption in 1880 down to the year 1891 when 
Nannhu Mal attained majority. We know 
that during this period certain persons who 
were acting as Nannhu Mal’s guardians 
were engaged in administering and realiz- 
ing on his behalf the estate of his natural 
father, Badri Das. We know that Musam- 
mat Goman was in effective possession of 
everything which had been held -by Waziri 
Maleon the date of his death. We think 
it may be said that generally -speaking, 
she dealt with this property as ifshe had 
been a Hindu widow in possession of her 
late husband’s estate. In one document only 
doek she definitely speak of Nannhu Mal 
as the adopted son of Waziri Mal. We 
must next take the period from 1891 to 1100, 
the latter year being the year 6f Nannhu 
Mal’s death. Broadly speaking, though we 
have not gone into this matter in detail, 
it does seem to us that during these years, 
between the attainment of his majority and 
the date of his death, Nannhu Mal held 
effective possession of the estateof Waziri 
Mal, and generally described himself in, 
documents executed by him during this 
period asthe adopted son of Waziri Mal 
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The third period commences with the death 
of Nannhu Mal and may be said to extend 
to the date of the institution of the pre- 
sent suit. It is divided into two parts by 
the death of Musammat Goman in 1912. 
Obviously, if Naanhu Mal had been adopt- 
ed as thesonof Waziri Mal, the successor 
to his estate was not his adoptive mother 
Musammat Goman, but his widow, Musam- 
mat Rajmati. The former must have been 
a masterful lady and it 
unlikely that her widowed daughter-in-law, 
who must have been still quite young when 
Nannhu Mal died, would have contested 
any steps Musammat Goman might see fit 
to take for the management of the property. 
We think she resumed effective possession 
over Waziri Mal’s estate from the date of 
Nannhu Mal’s death; but we note that in 
a number of documents on the -record per- 
sons dealing with the trading firm of Ganga 
Ram Jawahir Lal preferred to deal with 
Musammat Goman and Musımmat Rajmati 
as if they were what they could not possibly 
be in law, joint owners of the same. From 
the date of Musammat Goman’s death 
we have no doubt that Musammat Rajmati 
obtained effective possession, By Salek 
Chand's arbitration award she successfully 
defeated the claim preferred by - Roshan 
Lal, and Musammat Misri and her husband 
accepted the compromise referred to in the 
‘Revenue Court petition of July 13th, 1912, 
rather than prosecute in Court any claim 
which Musammat Misri mighthave as the 
daughter of Waziri Mal. The present suit 
has “been brought after an interval of well 
over seven, years, and, as already stated 
we have, no doubt that its institution was 
determined by Musammat Rajmati’s action 
in executing the deed of adoption in 
favour of the second defendant. 


With regard.to the Revenue Court peti- 


tion of July 13th, 1912, the first difficul- 
ty which confronts us is the plaintiffs 
-objection to its admissibility in evidence. 
‘That objection is based upon ss. 17 and 49 
of the Indian Registration Act (XVI of 
1908). We have been referred toa great 
deal of case-law on the subject, much of 
which will be found summarized and dis- 
cussed in Jagrani v. Bisheshar Dube (1), 
when the whole question was referred to 
a Full Bench of this Court and separate 


judgments were delivered by the three | 


learned Judges who constituted the Full 


(1) 35 Ind. Cas, 701; 38 A, 366; 14 A. L, J. 449. 
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Bench, There is one later decision~ Baldeo 
Singh v. Udal Singh (2), to which one of us 
was a party, Sin which the matter is 
further discussed ; but the authority, of 
that decision is affected by the circum- 
stance that separate judgments were deliver- 
ed and thatthe two Judges constituting 
the Bench although coming to an agree- 
ment as tothe determination of the appeal 
then before them, were by no means in full 
agreement as to the principles of law on 
which that decision oughtto be based. A 
still later pronouncement of this Court is 
the decision of a Bench of two Judges.in 
Kunti v. Gajraj Tewari (3), and, if that 
decision is to be followed, there can be no 
question that the document we are now 
considering is ‘at least admissible in evi- 
dence. 

The question is to our minds consider- 
ably complicated by the way in which 
this document is referred to in the pleadings 
of the parties and was dealt with in the 
‘Court below. Afusammat Misri in her plaint 
is not content with merely suing upon her 
title as the daughter of Waziri Mal, and 
leaving the opposite party to put in any 
document which they might desire to set 
up in bar of that title, but she goes out , 
of her way to refer to this Revenue Court 
petition, and, in substance, she seeks relief 
against it on the ground of fraud. She re- 
presents herself as an ignorant and barely . 
literate pardanashin lady, with no proper 
independent advice available to her; and 
not content even with this, she goes so far 
as to assert that the petition of compromise 
actually laid before the Revenue Court was 
fraudulently obtained by interested parties, 
without any knowledge whatsoever on her 
part of its contents and was engrossed 
upon paper to which her signature and 
thumb-impression had previously been 
obtained on the false representation that 
the paper would be used for a petition as- 
serting her rights to mutation of namesin 
respect of Rahatpur Khurd. The document 
was produced on behalf ofthé defendants 
while Musammat Misri was under cross-ex- 
amination, her evidence being taken” on 
commission. On page 24 of our record it 
is quite clear that, when the document 
was put to the deponent, and, therefore, ten- 
dered in evidence, no objection to its 


(2) cre as. 732; 43 A. 1; 2 U.P. L. R. (A) 202; 
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(A.) 826; 46 A. 847; L. R, 5 A. 568 Civ, 


856 


admissibility was taken by the Counsel re- 
presenting Musammat Misri. As pointed 
out by the learned Chief Justice inthe Full 
Bench case above referred to, the proper 
time for the raising and the determination 
of all questions asto the admissibility of 
documentary evidence is the time when such 
documents are tendered in evidence. We 
know by experience that, it is exceedingly 
difficult to induce Subordinate Courts in 
this province to appreciate and te fellow 
consistently this principle of law. -In tho 
present case the learned Subordinate Judge 
- has actually framed an issue (No. 7) as tothe 
admissibility in evidence of this docu- 
ment; but he left it over for determina- 
tion along with the other issues in the suit, 
and in the meantime let in the document 
itself and all sorts of other evidence bearing 
upon it, Whatever may be the correct 
answer, as & pure matter of law, to the 
question whether a petition to a Revenue 
Court, worded’ as this document on page 
555 -of our record actually is, does or does 
not require registration under s. 17 of 
Act XVI of 1908, it becomes a matter of 
extreme difficulty for an Appellate Court 
to determine that question when the docu- 


ment itself has been dealt with as this’ 


petition has been in the Trial Court. It is 
scarcely too much to say that Musammat 
Misri had herself put the document in 
evidence by the pleading entered in 
para. 5 of her plaint, and that in the face 
of that pleading it was scarcely open to 
her at a later stage to turn round and deny 
the right of the defendants even to place 
the document upon the record of the 
Court. 

' Apart from these considerations we are 
of opinion that although one phrase in the 
document comes perilously near to bring- 
ing it under the provisionsofs. 17 of the 
Registration Act, it is possible to treat the 
document not as one which purports to 
declare, assign, or relinquish any rights 
in immoveable property, but which merely 
purports to inform a Court of Revenue of 
the results of a settlement arrived at by 
oral agreement between the parties. We 
have good authority in the Privy Council 
case of Khunni Lal v.Gobind Krishna Narain 
(4), for the proposition that a family 
arrangement between members claiming 


> (4) 10 Ind. Cas, 477; 33 A. 356; 15 0. W. N. 545: 8 
A. L. J. 552; 13 Bom. L, R. 497; 13 0. L. J. 575; 10 M. 
L, 25; 21M. L. J. 6455 (1011) 1M. W. N. 489; $8 LA. 
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title to certain property in settlement of 
their dispute, “ each one relinquishing all 
claim in respect of all property in dispute 
other than that falling to his share, and 
recognizing the right of the others as they 
had previously aSserted it to the portion 
allotted to therh respectively,” does 
not by law require to be reduced ,to writing 
at all, much less to be embodied in a 
registered instrument. This was the 


- view taken by ‘one of ourselves in the 


case of Baldeo Singh v. Udal Singh (2) 
already referred to. The only result 
of the absence of any writing would be 
to make it difficult for the party sub- 
sequently desiring to rely upon the family 
settlement, against another party repudiat- 
ing the same, to prove by satisfactory evi- 
dence what the terms of the settlement 
really were. This principle of Jaw is 
wholly independent.of the provisions of the 
Indian Registration- Act, which lay down 
what documents when once written and 
executed require registration and are in- 
effective and inadmissible in evidence in 
the absence of registration. The practical 
difficulty which often confronts the Courts, 
particularly in this province, where Revenue 
Courts exercise special jurisdiction defined 
and limited by Statute, is that the parties 
to a family settlement are apt to content 
themselves with embodying the terms of 
their settlement in a petition to a Revenue 
Court and put forward such petitions” 
afterwards as documents oftitle. We agree 
with what was said by Sir Henry Richards, 
C. J., in the Full Bench case in Jagrani 
v. Bisheshar Dube (1) that all cases of this 
nature must be decided with ‘reference to 


arrangement as such does :not-require-to be 


of the Privy Council in Khunni Lal v. 
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Gobind Krishna Narain (4) were dealing 
with a document executed in fhe year 
1860 and anterior to the passing of the 
Registration Act XX of 1866 in which 
the law as to the compulsory registration 
of documents was first laid down in the 
sense in which it still appears in the exist- 
ing law., 
Having thus cleared the way, it seems to 
us that we can dispose, briefly, of the issue 
which we are considering. With regard 
to the compromise of July 1912, we rely not 
merely on the Revenue Court petition, but 
on the oral evidence, and more particularly 
on that of Ganga Sahai at page 69 of our 
record. We rely also on the letter of the 
plaintiff's husband, to which we have 
already referred. Weare quite satisfied that 
all the allegations made in the plaint as 
to the circumstances under which the com- 
promise of July 13th, 1912, came to be exe- 
cuted and presented to the Revenue Court 
are false. We agree with the Trial Court 
that Musammat Misri gave her full and free 
consent to the settlement evidenced by 


- that petition, that she was acting under 


the advice of her own husband, and that 
she fully understood what she was doing. 
The statement of. Ganga Sahai to which we 
have referred above was made under.cross- 
examination and obviously in reply to a 
challenge on the part of Counsel for the 
plaintiff that he should state all he re- 
membered as to what actually took 
place in the Court of the discussidns 
which preceded the settlement, If he was 
not speaking the truth, there were two 
witnesses who could have contradicted him, 
Manohari Lal and Salek Chand. The former 
preferred ‘not to enter the witness-box ; 
the latter was reluctant to do so when 
summoned by the defendants, ande the 
plaintiff on her side never attempted to 
produce him. Obviously Ganga Sahai is 
only reproducing from memory that appear- 
ed to him to be the salient features of the 
negotiation. He ascribes a prominent part 
in bringing about the settlement to Salek 
Chand, the very gantleman who a few 
months later delivered his emphatic arbit- 
ration award against the claim of Roshan 
Lal. The attitude which he ascribes to 
Musammat Misri and those acting on her 
behalf is frankly that of throwing them- 
selves on the mercy of Musammat Rajmati. 
They are not prepared to dispute her claim 
in Court; they merely suggest that under 
all the circumstances she ought to do some- 
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a memberofthe family. Manohari Lal's 
own attitude in his letter of November 2nd, 
1912, shows that he regarded the 5 biswa 
share in village Rahatpur as a trumpery 
concession which it had scarcely been worth 
the while to accept. 
doubt in our own minds as to what happened, 
Wecannotsay with certainty what Manohari 


Lal, or Musammat Misri, or this gentleman. 


Salek Chand who interested himself in the 
matter, really knew concerning the circum- 


stances of the family or the alleged adop-. 


tion of Nannhu Mal. We are quite satisfied 
that Musammat Misri, acting under the 
very competent advice of her own husband 
and with legal advice available, was not 
prepared at that time to contest Musammat 


Rajmati’s claim, and that she and her. 


husband accepted, it would seem ungraci- 
ously enough’ the 5 biswa share in village 
Rahatpur and surrendered every thing else 


that had ever belonged to Waziri Mal, or’ 


that had been in the effective possession 
of Musammat Goman on the date of that 
lady's death, into the hands of Afusammat 
Rajmati. 

The decision of the Trial Court is, there- 
fore, correct on the grounds on which it 
proceeds, and this appeal fails, We dis- 
miss it accordingly with costs. 


N. H. Appeal dismissed. 


amma 


LAHORE HIGH COURT. 
First Crvit APPEAL No. 1940 or 1924. 
March 13, 1925. f 
Present:—Mr. Justice Harrison 
and Mr. Justice Campbell. 
HARI KISHEN—-PLAINTIFF—ÅPPELLANT 
VETSUS 
MULKH RAJ AND ANOTHER, MINORS 
THROUGH Musammat PARBATI DEVI 
THEIR MoTHER—DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of*1908), 0. XVII, 
r. 8, application of. . 

In O. XVII, r. 3, C. P. O., the words “caused by the 
non-attendance of witnesses for want of service,” can 
only mean when the witnesses havenot been served 
in spite of the party concerned having shown due 
diligence and put in his process-fee in time to allow 
of service. [p. 858, col. 2.] 

The parties to a suit were given about a month to 
compromise and it was further directed that in case 
the compromise was not effected the plaintiff will 
be responsible for producing his evidence on the 
next date. The plaintiff took no steps to effect the 


We have no real: 
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compromise and paid the process-fee 11 days before 
the hearing of the case with the result that the 
witnesses could not be served: 

Held, (1) that the plaintiff clearly did not act with 
* due diligence and did not avail himself of the oppor- 
tunity given to him for the production of his evidence; 
[p. 859, col. 1.) 2 

(2) that the plaintiff failed te comply with the 
conditions on which he could have had another 
adjournment. [ibid.] g 

Harjas Rai v. Narain Singh, 29 Ind. Oas. 938; 51 P. 
R. 1915; 98 P. L. R. 1916, distinguishèd. 

First- appeal from a decree of the Senior 
Subordinate Judge, Gujranwala, dated the 
20:h May 1924. - | 

Lala Fakir Chand, for the Appellant. 

Mr. C. H. Oertal and Sardar Kharak 


Singh, for the Respondents. : 


- JUDGMENT. —Two Civil Suits Nos. 
17 and 18 of 1923, were dismissed by the 
Trial Court, on the 20th May:1924 the cases 
being between the same parties and con- 
nected. The Court ‘acted under O. XVII, 
r, 3. It held that the plaintiff had failed 
to produce his evidence ona date granted 


to him andto him alone for the purpose’ 


and, in the absence of any evidence in 
support of his claims it dismissed the suits. 

The facts are simple. After the framing of 
issues dates were fixed in both cases for 
evidence. No evidence was recorded as 
the parties prayed, for an adjournment 
in the hope of effecting a compromise. The 
date so fixed was the 23rd April and the 
order of the previous hearing, the 8th Feb- 
ruary 1924, was that the witnesses present 
be paid diet money for their next attendance 
and one particular witness was informed 
that he would be re-summoned, if necessary, 
and the 23rd April was -fixed on the applica- 
tion-of the parties for a compromise, On 
` the 23rd April an order was passed reciting 
that no witness of either party was said to 
be present and as the parties said they-had 
been unable to compromise becausé of 
plague afurther adjournment to the 20th 
May was given for the purpose. The order 
continued “the plaintiff had to produce his 
evidence to-day in case the compromise be 
not effected. . He will now be responsible 
for the production of his evidence on the 
next date. The witnesses number about 
10. The same order in the other suit No. 
118.” 

On the 9th May the plaintiff put in pro- 
cess-fees only without diet money for the 
hearing on the 20th May. No service was 
effected for the 20th May though the process- 
server was able to pay one visit to the 
houses of some of the witnesses and found 
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them notat home. On the 20th May the 
suit was dismissed. 

On appealitis urged that thisis not a 
case in which O. XVII, r. 3 applies... Coun- 
sel has quoted much authority for the self 
evident proposition that under O. XLVI, 
T. l summonses must issue, however, late 
the date may be on which the party applies 
for ‘them. ` 

For the further proposition which he puts 
forward that once summonses have issued 
without success no subsequent adjournment 
whether given to one party or to both, can 
be treated asan adjourament of the type 
contemplated in O. XVII, r. 3. He relies 
on only one authority Harjas Rai v. Narain 
Singh (1). This states that “when a party 
has paid the process-fee for summoning 
witnesses the Court and its officers are 
responsible for effecting service and an 
adjournment caused by the non attendance, 
of witnesses for want of service is an ad- 
journment in the ordinary course and does 
not amount to time granted to one party 
within the meaning of O.-XVII,r. 3.” 


The adjournment in that case was given 
for the benefit of both parties and not for 
one as in this and the facts are, therefore, 
wholly different. In the second place we 
are of opinion that the words “caused by- 
the non-attendance of witnesses for want 
of service”, can only mean when the wit- 
nesses have not been served in spite of a 
pary in question having shown due dili-. 
gence and put in his process-fee in time 
to allow of service, But it is urged by 
Counsel in this case the process-server was 
able to reach. the houses of some of the 
Witnesses, and it was, therefore, „possible to 
effect service. This is true but the orders 
of this Court are clear and are to the effect 
that ff service is not effected at the time of 
the first visit the process-server must not 
return the summonses until he.has suc- 
ceeded in effecting service, or at any rate 
until he has made several attempts. No 
siffficient time was allowed for a thorough 
attempt to be made to effect service for 
the -hearing of the 20th May. The hearing 
of the 23rd April was apparently for thé 
evidence of both parties and the adjourn- 
ment to the 20th May was given for the 
definite purpose explicitly stated in the 
order of enabling the plaintiff to produce 
his witnesses if a compromise’ were not 
effected. On the hearing of the 20th May 


(1) 29 Ind, Cas, 938; 51 P. R, 1915; 98 P. L. R. 1916, 


(89 I. O. 1928) 


the plaintiff himself stated that he had 
only gone to Amritsar to effect the com- 
promise five days before. It was not, there 
fore, in consequence of having been buoyed 
up by false hopes of a compromise till the 
last minute, that he delayed applying for 
process. The fact relied on by Counsel that 
’ there was*plague in the town of Hafizabad 
should have made him all the more careful 
to allow sufficient and proper time. On 
the 23rd of April the Court allowed nearly 
a month for service in case the compromise 
failed. The process-fee was not put in 
until 11 days before the date of hearing 
no attempt to compromise having been 
made intheinterval. The plaintiff clearly 
did not act with due diligence and did 
not avail himself of the opportunity given 
to him for the production of his evidence. 
He, therefore, failed to. comply with the 
conditions on which he could have had 
another adjournment, that is to say, had 
he taken the necessary action and had the 
failure to effect service been entirely due 
to the negligence of the Court or the pro- 
_cess serving staff or to circumstances over 
which he had no control. We, therefore, 
are of opinion that the Trial Court acted 
quite correctly and we dismiss both appeals 
with costs. 


S. D. Appeal dismissed. 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL 
No.7 or 1925. 


July 8, 1925. B 


Present:—Sir Norman Macleod, Kr., Chie 
Justice, and Mr. Justice Coyajee. 
' SORABJI RUSTOMJI SUBEDAR— 
PLAInTIFF—APPELLANT 

. Versus 
R. BH. PATUCK—DEFENDANT—RESPONDEN?P. 

Bombay Rent (War Restrictions) Act (II of 1918), 
89. 6,7—City of Lombdy Municipal Act (111 of 1888), 
s.:1L7-—Landlord and tenant—Improvements effected 
by landlord—Statement of improvements and altera- 
tions—Enhanced rent, whether can be recovered-— 
Difference between rateable value and rent payable— 
Municipal taxes, excess of, paid by landlord, whether 
can be recovered from tenant. h 

Where a landlord effects improvements and 
alterations on premises in the occupation of a tenant 
and sends a statement to the tenant showing the 
amount of money spent on such improvements and 
alterations but the statement does not show what 
are the actual improvements and alterations effected 
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on the premises occupied by the tenant, the state- 
ment does not comply with the provisions of sub-s, 
(1) (a) of s.°7 of the Bombay Rent (War-Restrictions) 
Act and the landlord is notentitled to claim a 
higher rent on account of such improvements and 
alterations, |p. 860, col. 2.] 

Where the rent paid bya tenant is less than the 
rateable value of the premises, the landlord can, 
under s. 147 of the City of Bombay Municipal Act, 
recover from the tenant the amount of the Municipal 
taxes which he has to pay on the difference between 
the rent payable by the tenant and the rateable value 
of the premises fixed by the Municipality. This 
right to claim from the tenant a certain portion of 
the Municipal taxes which the landlord is required to 
pay has nothing whatever to do with the question of 
the rent payable by the tenant under the provisions 
of the Bombay Rent (War-Restrictions) Act. [p. 861, 
col. 1. 

Keio 6 of the Bombay Rent (War Restrictions) 
Act applies to an entirely different state of facts to 
that which was intended to be covered by the pro- 
147 of the City of Bombay Municipal 
Act. [ibid.] 

Where a landlord can show that the rateable value 
of the premises occupied by the tenant exceeds the 
amount of the rent payable in respect thereof by the 
tenant, heis entitled to take advantage of the pro- 
visions of s. 147 .of the City of Bombay Municipal 
Act, irrespective of any of the provisions of the 
Bombay Rent (War Restrictions) Act. [ibid.] 


Appeal from a decision of Mr. Justice 
Pratt. 

Sir Chimanlal Setalvad, for the Appel- 
lant. 

Mr. Coltman, for the Respondent. 

JUDGMENT.—The plaintiff filed this 
suit in-the Small Causes Court claiming 
to recover rent of premises let out-to the 
defendant. They were originally let to the 
defendant in September 1917 fora period 
of two years at ‘Rs. 55a month. The de- 
fendant paid that rent up to October 
1918, and thereafter was willing to pay 
Rs. 44 a month, which he alleged to be the 
standard rent. The plaintiff claimed that 
the basis for the standard rent was Rs. 55 
that the premises were not let out at 
their full and proper value of Rs. 55 a 
month on January i, 1916, but at a con- 
cessional rent of Rs. 40 to the plaintiff's 
sister’s husband and; therefore, he was en- 
titled to charge the defendant Rs. 60-8-0. 
The plaintiff also stated that te had spent 
Rs. 58,000 for extensions and improvements 
to the premises in 1919, and so he claimed 
standard rent at Rs. 110 from July 192, on 
the basis of the said improvements and 
extensions. He further claimed that he had 
to pay Municipal taxes ona higher rateable 
value, and had paid. Rs. 4U0 to the Munici- 
pality for the said excess up to September 
30, 1921. The fact that the rateable value 
was increased was due, according to the 
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plaintiff, to the defendant's sub-letting a 
portion of the premises at arent of Rs. 225, 
after they had been improved. ; 

On the application of the defendant the 
suit was transferred to the High Court. 
The defendant then filed his written state- 
ment and counter-claim. The following 
jssues were raised at the hearing before Mr. 
Justice Pratt:— 

(1) What is the standard rent of the pre- 
mises in defendant's occupation ? 

(2) What isthe expenditure incurred by 
the plaintiff in making improvements or 
structural alterations, if any, to the premises 
in defendant's occupation ? 

(3) From what date is the plaintiff entitled 
to such increase, if any ? 

(4) Whether the plaintiff agreed to re- 
store defendant to possession within three 
months or reasonable time of his vacating 
“the premises and whether he committed a 
breach of that agreement? 

(5) If so, to what damages is 
entitled for such breach ? | 

The Judge disallowed Issues Nos. 4 and. 
5, and found that the standard rent was 
Rs, 55 plus 10 per cent. total Rs. 60-8-0. 
On the facts proved before him, the Judge 
was of opinion that Rs. 40 paid by Ferdun 
and Ferdun’s wife, when in occupation of 
the premises on January 1, 1916, was a 
concessional rent, and consequently, he was 
entitled to treat the rent paid under the 
lease of 1917 as the proper rent for the 
purposes of the Act. i 

Now, it appears that Ferdun’s wife was 
related to the plaintiff. Ferdun’s business 
was not doing well, therefore, the plaintiff, 
as the premisés were vacant, let them to 
Ferdun at a-lower rent than would ordi- 
narily be charged. We think there was 
justification for the Judge holding that 
Rs. 40 was a concessional rent, and the 
cross-objections as to this finding must be 
disallowed. 

The plaintiff, however, has appealed 
against the Judge's finding that he was 
not-entitled 4o' charge rent at Rs. 110, after 
the epremises had been altered and im- 
proved, as he had not given proper notice 
under s.7 of the Bombay Rent (War Res- 
trictions) Act II of 1918. The plaintiff 
relied upon the letter written to the de- 
fendant on June 380, 1920, at page 14, Part 
Il, Under s.7 (1) (a):— : 

“Where the increase of rent is on account 
of such expenditure as is mentioned ins. 4 
[that is to say, expenditure on improve~ 


defendant 
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ments. and alterations], (notice to increase 
the rent must be accompanied) by a state- 
ment of the improvements or alterations 
effected and of their costs.” = 

Now, there isno statement in the letter 
of June 30, 1920, of the improvements or 
alterations effected to the premises occu- 
pied by the defendant. The statements of : 
account annexed to the letter show that 
Rs. 58,473-6-0 had been spent on the 
building. But it isimpossible to make out 
from those statements what were the actual 
improvements and alterations effected to 
the whole building, let alone what improve- 
ments or alterations were effected to the 
premises occupied by the defendant. We 
think the Judge was right in holding that 
the plaintiff could not seek to charge the 
defendant a higher rent on account of im- 
provements and alterations effected to the 
premises in his occupation. l 

Then the next question was whether the 
plaintiff was entitled to recover a certain 
proportion of the Municipal rates and taxes 
paid by him after the rateable value had 
been increased.. The plaintiff claimed to 
recover that amount irrespective of the 
Rent Act under s. 147 of the City of Bom- 
bay Municipal ` Act, 1888. The learned ' 
Judge thought that that section must be 
read subject to the restrictions contained’ 
in s. 7 of the subsequent Bombay Act II of 
1918, and this increase in assessment was 
not recoverable as increased rent from the, 
tehant unless notice thereof had been given 
in accordance with the terms of that sec- 
tion. Therefore, he held that the plaintiff 
was not entitled to recover anything as 
increased rent or on account of the in- 
crease in the Municipal taxes, but was en- 
titled to recover arrears of rent at the rate 
of Rs. 55 from November 1, 1918, to August 
31, 1919, and Rs. 60-8-0 from September 1, 
1919, to February 28, 1922. He passed a 
decree for that amount, without making 
any order for the costs of the suit. The 
defendant's counter-claim was dismissed’ 
with costs. 

We cannot agree with that decision. 
Under s. 147 (1) of the City of Bombay 
Municipal Act III of 1888: — i 

“If any premises assessed to any property- 
tax are let and their rateable value exceeds: 
the amount of rent payable in respect thereof: 
to the person from whom, under the pro-. 
visions of the last. preceding section, the 
said tax is leviable, the said person shall 
be entitled to receive from his tenant the 
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difference between the amount of the pro- 
perty tax levied from him, and the amount 
which would be leviable from him if the 
said tax were calculated on the amount of 
rent payable to him.” 

. That means that if the rent paid by the 
_tenant is less than the rateable value, the 
landlord can recover from the tenant the 
tax which he has to pay on the difference 
between the rent payable by the tenant 
and the rateable value fixed by the Muni- 
cipality. The right to claim from the 
tenant under s. 147 (1) paymentof a cer- 
_tain portion of the Municipal taxes, which 
are primarily leviable under s. 146 of the 
Bombay Municipal Act from the lessor, has 
nothing whatever to do with the question of 
rent payablé by the tenant. 

In this case the defendant seeks to con- 
nect the plaintiffs claim. to recover a por- 
tion of the taxes with s. 6 of the Bombay 
Rent Act, which says :— 

“Where the landlord pays any Municipal 
rates, cesses, or taxes in respect of any 
, premises, an increase of the rent thereof 
shall not be deemed to be an increase for 
the purposes of this Act, if the amount 
_of- the increase does not exceed any in- 
. crease in the amount for the time being 
payable by the landlord in respect of such 
rates, cesses or taxes over the. amount paid 


.in the period of assessment which included ` 


the day of January 1916.” . 

That section applies to an entirely differ- 
ent state of facts to that which was in- 
tended to be covered by the provisions of 
8. 147 of the City of Bombay Municipal 
Act. If a landlord seeks to increase the 
rent payable by the tenant, and if he can 
show that he is paying a higher amount for 
rates or taxes than he was paying on Janu- 
ary 1, 1916, then so far as his demand for 
an increase of rent is covered by .thé in- 
creased amount payable by him. for rates 
and taxes, it willnot be considered an in- 
crease of rent for the purpose of the Act. 

So the question whether proper notice 
was given unders. 7 ofthe Rent Act doés 
not arise in this case. The mention in the 
letter of June 30, 1920, of the probability 
of the Municipal taxes being increased is 
somewhat obscure, apart from being un- 
grammatical. Butat any rate, it cannot be 
said that the plaintiff was seeking to charge 
an increased rent, because the tax was in- 
creased, and it may be inferred that he 


`- was. seeking to recover the difference be- 


tween the tax on the rateable value and 
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the tax on the rent payable by the tenant. 
In any event, we think the plaintiff was 
entitled .to take advantage of the provisions 
of s. 147 of the City of Bombay Municipal 
Act, and that the Rent Act did not apply, 
if plaintiff could show that the rateable 
value of the premises exceeded the ambunt 
of the rent payable in respect thereof by 
the tenant. It does not appear from the 
evidence that this point was sufficiently 
carefully considered when the evidence was 
being recorded, and its importance was only 
realized when the arguments of Counsel 
were heard at the close of the case. ú 
If the parties cannot agree on the excess 
amount which was paid by the plaintiff 


„owing to the difference between the rate- 


able value of the premises and the rent pay- 
able by the defendant, there must be a 
reference to the Commissioner to ascertain 
that difference before we can pass a final 
decree, We see no reason why thé plaintiff 
should not beentitled to a portion of the 


- costs of the suit, as it was at the defendant's 


instance that the suit was transferred. to the 

High Court. Therefore, the plaintiff will be 

entitled to three-fourths costs of the suit 

and the appeal. Plaintiff is entitled to the 

costs of the cross-objections. ar 
Z. K. Appeal allowed in part. 





RANGOON HIGH COURT. 
SECOND CIVIL APPEAL No, 119 or 1924, 
March 11, 1925. ` 
Present:—Mr. Justice Rutledge. 
MAUNG KYAW NYUN—PLAINTIFe—' 
APPELLANT 
versus ; 


MA-UBJIN MUNICIPALITY—Derenpanr— 


RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 2, 28— 
Prosecution by Municipality under provisions of. 
Burma Municipal Act—Malicious prosecution, suit. to 
recover damages for—Iaimitation—Bona fides of 
Municipality. : 

Where there is a provision of law limiting the time 
or regulating the procedure for bringing actions for 
things done in pursuance of an enactment, the defend- 
ant is entitled to the benefit or protection of such 
provision if he honestly believed in the existence of 
a state of facts which, if it had existed, would have 
justified under the enactment the doing of the thing 
complained of. [p. 862, col. 2.] 

Where, however, a person knowingly and inten- 
tionally acts in contravention of the provisions of a 
Statute he cannot claim the protection of the Statute 
on the ground that his conduct has any relation to the 
“execution of the Act.” [ibid.] i 
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Plaintiff was prosecuted by the defen ant Municipal- 
ity under the provisions of the Burma Municipal 
Act and was acquitted. He then brought a suit 
against the Municipality to recover damages for 
malicious prosecution: 

Held, that the question whether the suit was 
governed by Art.2or by Art. 23 of Sch. I tv the 
Limitation Act depended upon whether the action of 
the Municipality in prosecuting the plaintiff was or 
was not bona fide. [p. 862, col. 1.] 

Mr. A. B. Banerji, for the Appellant. 

Mr. Thein Maung, for the Respondent. 

JUDGMENT.—tThe appellant sued the 
Ma-ubin Municipality in Civil Regular Suit 
No. 8 of 1924 in the Township Court of 
Ma-ubin for damages for malicious prosecu- 
tion and without going into evidence the suit 
was dismissed as time-barred under Art. 2 of 
First Schedule of the Indian Limitation 
Act. If this Article applies admittedly the 
suit is barred as much more than 90 days 
elapsed since the last prosecution case 
against the appellant was dismissed. Ap- 
pellant appealed to the District Court al- 
leging that the suit was governed by Art. 23 
which prescribes one year for compen- 
sation for malicious prosecution. The Dis- 
trict Court upheld the decision of the Town- 
ship Court. Hence this appeal. 

Each side contend that their article is 
the more specific. And no doubt it depends 
upon the point of view. In the eleven pro- 
secutions brought by the respondent Muni- 
cipality against the appellant they purport- 
ed to bring them under the Burma Muni- 
cipal Act. It is contended, however, thatno 
malicious act can be in pursuance of an 
enactment, and if the Acts are not malicious 
appellant has no case. The question in 
issue does notseem to be governed by any 
reported authority in this Province, and 
there is some conflict of opinion among 
the High Courts of India. I think that it 
may be taken that in England the ana- 
logous period prescribed by the, Public 
Authorities Protection Act does not apply 
to suits for malicious prosecution, Pearson 
v. Dublin Corporation (1). The words of the 
English Statute do not seem to me to be 
narrower than Art. 2, In Municipal Board of 
Mussoorie y. Goodall (2) a Bench consisting 
of Stanley, C.J. and Buckitt, J., decided that 
in 4 suit for damages for illegal distress 
against a Municipal Board, Art. 28 was the 
more specific and applied rather than Art. 2. 
A subsequent Bench in Mukat Lal v. Gopal 
Sarup (8), a suit where plaintiff alleged 
collusion and fraud on the part of the 
A 2 (1907) A. O. 351; 77L. J. P. O. 1, 

2) 26 A. 482; 1 A, L. J. 195; A. W, N, (1904) 95, 
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Amin in executing a decree after the 
amount was tendered to him, held that 
Art. 2 applied. It may be.observed that the 
decision in Municipal Board of Mussoorie v. 
Goodall (2)above referred to was not brought 
to the notice of the Court. In Ranchordas 
Moorarji v. Municipal Commissioner. of 
Bombay (4) a Bench consisting of Jenkins, 
C. J., and Tyabji, J., held that a suit for 
recovery of town dues did not come under - 
Art. 2. At page 393* Sir Lawernce Jen- 
kins says, “The result appears to me to be 
that the person seeking, the protection of 
the -Act cannot claim that his conduct has 
any relation to the ‘executionof the Act’ if he 
knowingly and intentionally acts in con- 
travention of its provisions.” So here, if 
(as we have to assume) the amount payable 
by way of refund was ascertained and the 
plaintiff's right to receive it admitted, the 
refusal to refund would have been a “de- 
liberate and conscious contravention of the 
provisions of the Act.” Certain observa- 
tions of Shepherd and Handley, JJ., at 


. page 445 of I; L. R. 13 Madras [Annaji 


v. Subramanya (5)] support the same 
view. I may also quote the following from 
Smyth, J.'s judgment in Ganesh Das v. 
Elliot (6), “The result then of the numerous 
cases appears to be that where there is a 
provision of law limiting the time or regu- 
lating the procedure for bringing actions 
for things done in pursuance of an enact- 
ment, the defendant is entitled to the bene- 
fit or protection of such provision if he 
Ronestly believed in the existence of a 
state of facts which, ifit had existed, would 
have justified under the enactment to do 
the thing complained of.” A Bench of 
the Punjab Chief Court took the same view 
in Narpat Raiv. Sirdar Kirpal Singh (7). 
Applying these principles to the present 
cage the respondents may have no difficulty 
in showing that they acted in the honest 
belief that they were empowered -by the 
provisions of the Burma Municipal Act to 
pass the resolutions that they did and to 
ebring the several prosecutions against the 
appellant. But the lower Courts are of 
opinion that even if they knew that they 
had no such power and acted mali- 
ciously in bringing the prosecutions; the 


R 48 Ind. Cas. 815; 16 A. L. J. 1017; 41 A; 219, 
4) 25 B. 387; 3 Bom L. R. 158. a 

\5) 13 M. 442 at p. 445; 4 Ind. Deo. (N. s.) 1020, 
() 160 P. R. 1883. 

7) 65 P. R. 1886. 
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action for malicious prosecutions falls under 
Art.2. I am of opinion that they are in 
error. In the words of Sir Lawrence Jen- 
kins quoted above “the person seeking the. 
protection of the Act cannot claim that 
his conduct has any relation to the ‘execu- 
tion of the Act’ if he knowingly and inten- 
tionally acts in ‘contravention of its provi- 
sions.” 

For these reasons the orders of the lower 
Courts will be set aside and the case remit- 
ted to the Township Court for trial. ‘The 
appellant will have costs ‘of five gold mohurs 
in this Court and three gold mohurs respec- 
tively in the Township and District Courts. 

Z. K. Order set aside. 


PATNA HIGH COURT. 
Civit KEVvISION Case No. 449 ur 1924. 
May 5, 1925. 
Present:—Justice Sir B. K. Mullick, Krt., 

and Mr. Justice Ross. . 
JAGDIP SINGH AND OTHERS—PETITIONERS 
versus 

HARKU SINGH AND OTHERS —OPPoSITE 

Party. ; 

Government of India Act, 1915, (5 & 6 Geo. V, c. 61), s, 
107—Civil Procedure Code (Act V of 1908), O. IK, r. 18 
—Ex parte decree, application to set aside, dismissal of 
—Denial of right of fair trial—Superintendence, 
powers of, exercise of. | 

Where on an application to set aside an ex®*parte 
decree, the Court determines according to law the 
question of fact whether sufficient cause has beer 
made out by the applicant for his absence on the 
date of the hearing and comes to the conclusion that 
there was no sufficient cause for such absence, it 
cannot be said that there was any denial of the right 
of fair trial. [p. 864, col. 1.] : 

Unless a case of a denial of the right of fair trial 
can be made out, the High Court will not gnterfere 
with the order of a lower Court in the exercise of its 
powers of superintendence under 
Government of India Act. [ibid.] a 

Appeal from an order of the Additional 
District Judge, dated the 3lst July 1924, 
affirming that of the Subordinate Judge, 
Second: Court, Monghyr, dated the 14th 
April 1923. 

Mr. Sultan Ahmed for Syed Hasan Imam 
and Messrs. S. N. Rai and Raghu Nandan 
Prasad, for the Petitioners. 

Sir Ali Imam and Mr. Sambhu Saran, for 
the Opposite Party. 

JUDGMENT, | | 

‚Mullick, J.—The suit was institute 

on the 3lst-March 1921 and the Com- 
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s. 107 of the 
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missioner's report Was received on the 
18th July 1922. Thereafter adjournments 
were taken by both sides and the 21st 
August was fixed for hearing. On that 
date the parties were not ready and the 
15th October was put down for “per- 
emptory hearing.” The parties .again 
applied for time and the 4th December 
was fixed for final disposal. On that day 
the plaintifis applied for time but were 
refused. The defendants of whom there 
were 2], were also not ready and as their 
Pleader Babu Paras Nath, who had been 
instructed from the beginning and who 
should have conducted the case, was not 


present, . they engaged a new. Pleader 
named Babu Shyamaldas Chakravarty who - 


applied for time. 
to give three days 


The Court was willing 
in order to enable 


him to prepare the case, but this offer. 


was not accepted by the Pleader and he 
retired. Thereupon the Court. began the 
examination of the plaintiffs’ witnesses. 
At 2 Pr. m. after two witnesses had been 
examined Babu Paras Nath -appeared and 


was willing to give one day if the de- 
fendants paid Rs. 10 as adjournment costs 
to the plaintiffs. Babu Paras Nath declined 
the offer and retired from the case, The 
examination of the witnesses then pro- 
ceeded and was concluded the same day. 
Judgment was reserved and on the 7th 
December the case was finally disposed of 
and an exparte decree was made against 
the defendants. 

An application was then made to the 
Subordinate Judge’ for restoration but 
without success. 

There was then an appeal to the Addi- 
tional District Judge of Monghyr, but he 
also found that sufficient cause has not 
been shown for restoring the case. 

_ The present application is made in revi- 
sion. 

It is quite clear that s. 115 of the C, 
P. ©. does not give us any power to 
interfere. The Court below has exercised 
its discretion and no questjon of jurisdic- 
tion arises. ° 

But it is contended that we have wide 
powers under s. 107 of the Government 
of India Act and that there has been 
a denial of the right of fair trial. Here 
also the petitioners must fail, for it 
is not even suggested that the applica- 
tion for setting aside the ex parte decree 
has not been properly tried. The Court 


The Court . 


864. 
determined according to lawthe question 
_of fact whether sufficient cause had been 


made out by the defendants and it is not: 
clear how there can have been any denial . 


of the right of fair trial. The following 
cases were cited on one side or the 
other, but it does not appear that any 
of them deals with a decision under 
O. 1X, r. 13 of the ©. P. ©. Siva Pro- 
sad Ram v. Tricomdas Coverji Bhoja (1), 
Parmeshwar Singh v. Kailaspati (2), Ganga 
Prasad v. Nandu Ram (3), Kumar Chandra 
Kishore Roy Choudhury v. Basat Ali 
Chowdhury (4), Brindaban Chander Choubey 
v. Gour Chandra Ray (5), Sheo Prasad Singh 
yv. Shukhu Mahto (6), Mani Lal v. Durga 
Prasad (7), and Sarju Bala Debi v. Mohini 
Mohan Ghose (8). The general principle 
is' contained in the Full Bench case of 
Parmeshwar Singh v. Kailaspati (2), and 
unless a case of a denial of the right of 
fair trial can be made out this Court will 
notinterfere. I think, therefore, that we are 
powerless to interfere under s. 107 of the 
Government of India Act. 

But apart from this legal difficulty the 
application of the petitioners has no merits. 

Now, the first ground urged for the 
failure of the defendants to conduct their 
ease is that one of them named 
Singh had been put into Jail. Now, it 
appears that Sukar Singh was sentenced 
to a term of rigorous imprisonment for 
four years about 12 or 13 days before the 
4th December. As his trial must have 
taken some time, it is not explained why 
the contingency of his being sentenced 
was not provided against. Nor is it ex- 
plained why the other defendants’ could 
not prosecute their cases without his 
assistance. If it is said that he had been 
looking after the case previously, then 
some explanation should have been given 
as to what steps the other defendants 


took after he was put into Jail to arrange, 


No. evidence 
Moreover 


for the conduct .of the case. 
is forthcoming on this point. 


1) 27 Ind. Cas. 917; 42 C. 926. 
2) 35 Ind. Oab. 801; 1 P. L. J. 336; 17 Cr., L. J. 369; 
1 P. P. W. 05; (1917) Pat. 1, 
IN 37 Ind. Cas. 129; 1P. L. J, 465; 20 C W. N. 1080; 
3 P. L. W. 55 


(4) 44 Ind. Cas. 763; 22 O. W. N. 627; 27 C. L. J. 418, 
(5) 56 Ind, Cas. 155; 1 P. L. T. 467; (1920) Pat. 56. 


6) 72 Ind. Cas. 148; 4 P. L. T. 401; (1923) A.I. R.: 


(Pat.) 518; 1 Pat. L. R. 89. 

(7) 80 Ind. Oas. 667; 3 Pat, 930; 5 P. L. T. 425; (1924) 
Pat. 254; (1924) A. L R. (Pat) 673. 

8) 82 Ind. Gas. 1008; 28 O. W, N, 991; 40 O.L. J, 
191; (1925) A. L R, (O) 204, 
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the. defendants are in possession of separate 
holdings of which the plaintiff is seeking 
to take possession. They do not constitute 
a joint family and most of them have 
filed separate written statements. The 
defendant Siri Singh was present in Court 
on the 4th December and it is not shown 
why he could not have instructed the 
Pleader. The allegation that the defend- 
ants were helpless without Sukar Singh 
has been found by both Courts below to 
be unfounded ` and no fresh -materials 
nee been placed before us in support 
of it. 

The next ground is that Babu Paras 
Nath was not in Monghyr when the case 
was taken up on the 4th December. There 
is no explanation as to when he left 
Monghyr and why he was absent on the 
4th December. If the defendants were 
really intending to go on with the case, 
they would have given evidence to show 
that they came to Monghyr in proper 
time and that in spite of due dilligence 
it was impossible to instruct another. 
Pleader. Lagree, therefore, that the evidence 
does not show that the defendants made 
any effort to be ready. As for the Pleaders 
engaged in the case, I can understand 
that Babu Shyamaldas should not have 
been willing to: undertake the case with 
a three days adjournment, but Babu 
Paras Nath did arrive at 2 P, m. and his 
conduct seems altogether unintelligible if 
the defendants were really anxious that 
It is not under- 
stood why he gave no explanation for his 
late arrival and why he refused the one 
day's adjournment that the Court offered. 
Although the case had been pending for 
over 18 months, no summonses-had been 
issued to any witnesses for the defence 
and *it would, therefore, appear that the 
defendants were able to bring the witnesses 
whenever they liked. Why did they’ not 
bring a single witness with them on the 
date of hearing? Again the Court below 
fends that there was sufficient time to send 
a man by train to Ramchanderpore and 
to fetch the witnesses by the 5th or the 
morning of the 6th December. Why did 
the defendants not do this? Why again 
did they not instruct Babu Paras Nath 
to go on with the cross-examination of 
the plaintiffs’ witnesses, in that case the 
defence witnesses would, it seems, have 
had quite enough time to arrive -before 
the cross-examination was closed, 


(89 1. O. 1928} 

Then it -is said that the defendants 
reynired time to file certain documents. 
The case was pending 18 months and 
obviously it is quite impossible to accept 
this asa ground for adjournment. The 
caso turned principally upon the Com- 
missioner's report and this had. been filed 
in July. ° : i 

The defendants appear to make a griev- 
ance of the fact that Babu Paras Nath 
was not allowed even the three days’ time 
which was offered to Babu Shyamaldas. 
The explanation of this is quite clear, 
Babu Shyamaldas was new to the case and, 
therefore, required time to read the brief, 
but that did not apply to -Babu Paras 
Nath who had been in it from the begin- 
ning. Moreover the examination of the 
plaintiffs’ witnesses having commenced, 
the Subordinate Judge was right in not 
interrupting it for long. : 

Why the defendants failed to make any 
contest after the case had been pending 
So-long, it is of course impossible to 
explain with any certainty and it may be 
that, as is suggested, both parties had 
agreed that they would not have the case 
heard on the 4th December. It is quite 
impossible, however, to carry on public 
business if such arrangements are to pre- 
vail and to allow the impression to grow 
that the High Court will always come to 
the aid of a defaulting suitor, 

It is finally said that about 20) bighus 
of land are involved and that the defend- 
ants will lose their holdings, It seems 
that they are raiyats without. any right 
of occupancy who claim under a pro- 
. prietor fram whom the plaintiffs have got 
a title by transfer The defendants are 
interested in separate plots and uae is 
no reason why some of them at least 
could not have carried on the case if 
they had a good defence. The view of 
the Courts below seems to have been that 
the defendants were throughout adopting 
an obstructive attitude and the failure on 
the 4th December was merely a part of 
their general policy. That may be so. 
But whatever the real reason, sufficient 
cause has not been shown for restoring the 
case, 

I would dismiss the application wit 
costs: hearing fee two gold mohurs, f 

Ross, J.—I ag-ee, 

Z. K, Application dismissed, 
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"BiR 
LAHORE HIGH COURT. 


Misceutangous First CIVIL Apruan NO, 339 
or 1924. rn A 
$ May 380, 1924. -. -. 
Present:—J astice Sir Henry Scott- 
ao Y Smith, Kr. . è  . 
Musammat ZAINAB 'BIBI—2nD PARTY— 
ÅPPELLANT ~v . 
. versus ’ 
ABDUL KARIM~Ist Panty — 


. RESPONDENT. 

Guardians and Wards Act (VIII of 1890), ss. 18, 
17~-Guardian, appointmert of—Procedure—Muham- 
madan Law~-Mother, right of, to be guardian after 
divorce. 

The -procedyre under s.13 of the Guardians and 
Wards Act: for the appointment. ofa guardian ofa 
minor is not intended to be summary. [p. 866, col, 1.} 

Sayad Shahu v. Hapija Begam, 17 B. 560; 9 Ind. 
Dec. (N. 8.) 366 and Jewan v. Zebo, 41 Ind. Cas. 976; 63 
P. L. R. 1917; 134 P. W. R. 1917, relied on. ; 

In appointing the guardian of a minor the Court 
should not confine itself solely to finding out who is 
entitled to be the guardian of the minor under the 
personal law of the minor. It must also consider the . 
welfare of the minor [ibid.] : 

A Muhammadan mother, if of good character, 
retains her right after separation from her husband, ta 
be the guardian of her minor children, even though 


she may have been divorced by her husband. [ibid.] 


Miscellaneous first appeal from an order 
of the District Judge, Gurdaspur, dated the 
12th November 1928. 

Mr. Ghulam Rasul, for the Appellant, 

Mirza Asghar Beg, for the Respondent, 

. JUDGMENT.—This isan appeal by 
Musammat Zainab. Bibi under s. 47 of the 
Guardians and Wards Act from the order 
of the District Judge of Gurdaspur appoint: 
ing Abdul Karim grandfather to be the 
guardian of the property - of her minor 
children, and a3 regards the appointment 
of a guardian of their persons referring 
the parties to a regular suit forthe pur 
pose of a decision as to which of the parties 
should be appointed such guardian. The 
minors are said to have been living with 
their mother’s husband’s father ‘during the 


-absence of their father Abdul Aziz on sets 


vice in Basra where he diedin 1921. lt is 
stated that before his death Abdul Karim 
took the girl, who was aged about 8, “and 
the elder boy aged 7, away to Gurdaspur 
and that he refused to give them up to the 
mother. Musammat Zainab Bibi in her 
pleas said that she herself was a fit person 
to be appointed guardian of the minors. 
Mr, Anderson, District Judge, in his order 
of the 14th May 1923 pointed out that the 
mother was entitled to the guardianship of 
her minor daughter until puberty and 
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minor sons until the age of 7 years. It 
was alleged that she has been divorced by 
her husband before his death, and in Mr. 
Anderson’s opinion if this were established, 
it was a disqualification toher appoint- 
ment., He accordingly called upon Abdul 
Karim to prove the factum of divorce. 

When the case came up for evidence 
Mr. Anderson had been succeeded by Lieu- 
tenant-Colonel J. Frizelle, who passed the 
order appealed from. He stated that guar- 
dianship proceedings were summary and 
that it was not for him- to holda lengthy 
trial in order to be able to decide the 
question of divorce. ` He said that peti- 
tioner or Musammat Zainab Bibi should 
bring a regular suit before the question of 
minors’ guardianship could be decided. -It 
was pointed out in Sayad Shahu v, Hapija 
Begam (1), that the procedure under s, 13 
of Act VIII of 1890 isnot intended to be 
summary. This was followed in a decision 
of the Chief Court reported as Jiwan v. 
Zabo (2). The learned District Judge passed 
his order as to the appointment of Abdul 
Karim to be the guardian of the minors’ 


property solely upon the fact that he was 


entitled thereto under Muhammadan Law, 
‘Under Act VIII of 1890, however, the Court 
has also to consider the welfare of the 
minors. Moreover divorce is not always a 
disqualification to the appointment of 
mother to be guardian of her minor chil- 
dren—(see- Trevélyan’s Law relating to 
Minors, 1912 Edition, page 55 bottom). It 
is stated there that if the mother is-of good 
character she retains-her right after sepa- 
ration from her ‘“husband; even although 
she may have been divorced from him. 
It is stated that even before the order 
appealed against was passed Abdul Karim 
withdrew Rs. 763 belonging to the minors 
from the Post Office Savings Bank, and it 
is urged that heis not a suitable person 
to be appointed guardian. The minor 


daughter of Abdul Aziz is said to be still ` 


living with her grandfather. 

I think itis necessary that there should 
be a proper enquiry as to whether Musam- 
mat Zainab Bibiis or is not fit to be ape 
pointed her guardian as well as the guar- 
dian of her minor sons, Evidence also should 
be recorded as to the fitness of Abdul 
Karim to be appointed guardian of the 
minors property and the Court should also 


(11 17 B. 560; 9 Ind. Dee. (x, 5.) 368. 
30? 41 Ind, Oas, 976; 63 P. L. R.1917; 134P W R, 
4 ; 
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consider whether itis for the welfare of 
minors that he or their mother should be 
so appointed. I, therefore, accept the 
appeal and setting aside the order of the 
lower Court remand the case to the lower 
Court for re-decision in accordance with. 
law. Oosts to follow the event. | 

Z, K. Appeal accepted, 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL J URISDIOTION APPBAL 
| No. 30 of 1925. . 
: July 10, 1925. 
Present:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Coyajee. 
BURJOR F. R. JOSHI--PLaintirr— 
APPELLANT ` 
versus i 
ELLERMAN CITY LINES, Liutrep-- 
DEFENDANT—RESPONDENT. 

Arbitration Act (IX of 1899), ss. 4, 19—Agreement 
providing for decision of dispute by particular Court 
at option of one of, parties, whether “submission” 
—Suit filed in Couri having jurisdiction—-Appeare 
ance by defendant—Delay in applying for stay—Stay 
of proceedings, whether can be granted, 

A submission to arbitratioi within the meanin, 
ofs.4 ofthe Arbitration Act; isa submission whic: 
provides that either party . in case of a dispute arising 
on the contract is at liberty to take the necessary 
steps to get the dispute decided by arbitration.” An 
agreement which gives an option to one of the parties 
thereto to make a reference to arbitration does not 
amount to a submission within the meaning of the 
Section. p: 868, col. 2.) 

One of the clauses in a Bill of Lading provided that 
all claims arising under the Bill shall be deter- 
mined at the port of destination of the goods accord- 
ing 48 British Law, or, at the shipowners option 
shall be determined in the United Kingdom and to 
the exclusion of the jurisdiction of any other country, 


- A dispute arose between the plaintiff who was the 


endorsee of the Bill of Lading and the shipowners 
and the plaintiff filed a suit in Bombay in August 
1823 to recover a certain amount of damages from 
the defendants. The defendants entered an appear- 
ance under protest alleging that the Bombay Court 
had no jurisdiction to try. the suit. Thereafter 
negotiations continued between the Solicitors of the 
parties witha viewto a settlement and it was not 
till January 1925 that the defendants attempted to 
exercise the option, which they asserted they had 
under the terms of the Bill of Lading, of compelling 
the plaintiff to file his suit in the Courts of United 
Kingdom: / 
. Held, (1) that the clause in the Bill of Lading 
providing for decision of the dispute by the Courts 
ofthe United Kingdom did not amount toa “sub. 
mission” within the meaning of s. 4 ofthe Arbitra» > 
tion Act inasmuch asthe option to refer the disputg 


` the shipowners alone and was not 


0 


_ decided. [p. 869, col. 1] 


hem <2, hace seja 

[89 I. 0. 1925] 
49 the Courts of the United Kingdom was given to 
£ open to both 
parties to the agreemént; [p. 868, cols, 1 & 2.] 

(2) that in any casa the circumstances of the case 
were.such that the Court should not make an order 
under s. 19 of the Arbitration Act to stay proceedings 
in order to compel the plaintiff to start proceedings 
afresh in the Courts of the United Kingdom in order 
to get the dispute between him and the defendants 
i Sir Chimanlal Setalvad, for the Appel- 
ant, 

Mr. Coltman, for the Respondent. 

JUDGMENT. | 

Macleod, C. J.—The plaintif filed 


| this suit on August 20, 1923, claiming ag 


form which was, 


an endorsee of a Billof Lading for 230 
tons of potatoes shipped on board the de- 
fendants' ship The City of Calcutta at 
Naples. It was alleged that when the 
goods arrived in Bombay on or about 
August 23,1922, a great portion of them 
were found to be totally damaged and unfit 
for any use. Notice of the damage was 


given to the defendants’ agents in Bom- 


bay, and it was claimed that the damage 
was ‘due to the fact that the ship was not 
fit to carry such-cargo, and that the de- 
feniants failed to take proper and reason- 


able care of the said: goods, The delay 


in filing the suit originally appears to kave 
bean due to the fast that parties were 
endeavouring to settle their ditferences, 
ro pi having recoursa to a Court of 
saw, - 
On October 3, 1923, the defendants &n- 
tered an appearance in the following 
, directed to the Prothono- 
tary:— : i 


“Please enter an appearance which is. 
made under protest on behalf of the de-- 
fendants in the above suit, who intend to. 
defend it upon inter alia the ground @f na. 


jurisdiction.” 
Thereafter there was a further attempt to 


. settle the dispute. 


Oa December 6, 1924, the defendants’ 
polisitors wrote fo the plaintiff's Soliei- 
ors :— ké 


“The above suit appears on the prospec- | 


tive board. Pursuant to your instructions 
in your letter No. 39543 dated December 15, 
1923, we have done nothing in the matter. 
Is ths suit now to be dismissed? Please 
let us hear from you.” f 

On January 6, 1925, the plaintiff's Solici- 
tora replied : — 

“We have seen our client and are in- 


. structed to state that our client will proceed 


with the suit as your client has refused 
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arbitration, If, as you say, you have dons 
nothing in the matter so far, our client is 
willing to consent to the suit being ` post- 
poned for some months.” 

On Jannary 23, 1925, the defendants took 
out a summons asking for an order that 
ths suit and all proceedings thereunder be 
stayed. 

An affidavit.was filed in support of the 
summons, cl. 4 of which is as follows :— 

“By cl. 20 of the said Bill of Lading it 
is provided that all claims arising under 
the said Bill of Lading shall be determined 
at the port of destination of the goods 
according to British Law, or, atthe ship- 
owners’ option, shall be determined in the ` 
United Kingdom and to the exclusion of 


` the jurisdiction of any other country.” 


Exhibit A tothe affidavit was the Bill of 

Lading, cl. 20 of which is correctly set out 
in para. 4 of the affidavit. 
- The plaintiff filed an affidavit in reply sst- 
ting outthe negotiations which had passed 
between the parties after the claim had been 
made. Atthe end of para. 3 there is the 
following passage: — í 

“I say thatI had consented to further 
proceedings in thesuit being stayed solely 
because negotiations for settlement were 
pending. From August 1923 till January 
the defendants never stated either 
through their agents or their attorneys 
that they wanted to have the dispute 
decided by a Court of Justice in the United 
Kingdom.. Under these circumstances I 
submit the defendants are estopped from 
taking advantage of cl. 20 in the Bill of 
Lading at this stage of the suit and are not 
entitled to have the suit and the proceedings 
therein stayed.” 

Thit statementdoes not appear to have 
baan in any way- contradicted by the afi- 
davit filed on behalf of the defendants on 
February 4, 1925. 

We may take it then that until the 
affidavit was filed in support of the sum- 
mons on January 22, 1925, the defendants 
had not attempted to exercise the option, 
which they asserted: they had, of comfpell. 
ing the plaintiff to file his suit in the Courts 
of the United Kingdom. 

The summons came on for hearing before 
Mre. Justice Taraporewala on February 13, 
1925. The learned Judge said that it was 
conceded that if- the parties agreed to 
have their disputes decided by a foreign 
Tribunal, it would amotnt to asubmission 


“to such foreign Tribunal, and that therg 
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were decisions of this Court which were 
binding-on him in which it had been 
so held. The learned Judge was probably 
referring to the last case on this point 
decided by this Court in Haji Abdulla 
Haji Cassum v. George Reginald Stamp (1). 
In that case there wasa dispute with 
regard to a claim on a policy‘of marine 
insurance, which provided that all dis- 
putes should be referred to England for 
settlement, arid no legal proceedings should 
be taken to enforce any claim except in 
England, where the underwriters were 
alone ‘domiciled and carried on business 
It was held by this Court, following the 
decision in' Austrian Lloyd Steamship Com- 
pany v: Gresham Life Assurance Society 
(2) that ‘the above clause in the policy of 
insurance amounted to a submission to 
arbitration,‘and an order, therefore, was 
“made that the suit should be ‘stayed.pend- 
ing the result of such arbitration. The same 


point arose in Kirchner & Co. v. Gruban 


i “By an agreement in writing dated June 
80, 1905, the defendant, a German subject, 
agreed with the plaintiffs; a "Leipzig firm, 
to actas their representative in tbe United 
Kingdom; to devote all his activity and 
industry exclusively to the sale of their 


goods ; not to‘divulge any business matters . 


to any one.; and under a money penalty 
to remain in his position and not to give 
notice before July 1, 1910, to be three 
months’ notice if then given, The parties 
agreed tó: submit themselves in all cases 
of dispute to theexclusive jurisdiction of 
the Leipzig Courts and to the exclusive 


applicability of’ the German Law...Held, ` 


(1) that prima facie the agreement to refer 
was binding upon the parties and was 
dne upon’ which the Court would act unless 
for some good cause the matter ought to 
be determined otherwise than by the Leipzig 
Court.” 

We think then’ that if the clause in the 
Bill of Lading could be read as stating 
that all claims arising thereunder should 
be determined according to British Law, or 
should be determined in the United 
Kingdom; and to the exclusion of the juris- 
diction of any other country, it might 
have been said that there was: an agree- 


ü) a a Oas’ 523; 26 Bom. L: R. 224; (1924) A. I 


Gen 1 K, R Bass 22 - J, K.B. 211; 8&8 L. T. 
b; 51 W. R. 402; 


155. 
15 ) (1909) 1 ch, 118 E 1d. Ch; 117; 99 L, T. 932, 
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ment to refer any dispute for the decision 
of the Courts of the United Kingdom. But .- 
that is not what the clause says. Unless 
the shipowners exercised their option the 
parties would be able to file proceedings 
in the Courts ofthe port of destination. 

The real question is whether, as a matter 
of fact, this particular clause was a sub- 
mission to arbitration within the mean- 
ing of the word in el. 4 of tbe Indian 
Arbitration Act. On this question the 
Judge said :— 

“The other question for which I took une 
to consider was a question raised by 
plaintiff that as cl. 20 gives option to a 
party only to have the matter determined 
by a foreign Tribunal it does not amount 


.to a submission under the Indian Arbitia- 


tion Act and that for the purpose of making 
it a valid agreement to submit, both the 
parties should be equally bonnd, I have 
not been able to find any authority on 
the point, but on a careful consideration 
of the matter, I cannot agree with the 
plaintiff's contention. The parties here 
agreed to have the matters decided bya 
foreign Tribunal, but at the option of one 
of the parties. Immediately that party exer- 
cise that option, ‘in my opinion, the 
parties are bound to have the matter de- 
termined by arbitration, and itis no less 
a submission eoming within the definition 
in the Indian Arbitration Act because the 
right is to be exercised at the option of 
one of the parties.“ The other party has 
agreed to abide by that option so that 
immediately the shipowners exercised that 
option, there is an agreement to refer the 
matters to `a foreign Tribunal, and ordi- 
narily the Court would stay the proceedings 


-and leave the parties to their remedy by 


arbitration.” 

It seems to me that a submission to 
arbitration, according to s. 4 of the Indian 
Arbitration Act, is a submission which pro- 
vides that either party in case of a dis- 
pute arising on the contract is at liberty 
to take the necessary steps to get the disə 
pute decided by arbitration. Under this 
agreement the plaintiff had no option. 
It is true that hecould file a-suit in the 
Courts of the United Kingdom subject to 
any question of jurisdiction, Certainly he 
could file a suit in Bombay ; but he could 
not insist, if the defendant ‘wished to file 
a suit, that the suit should be decided in 
the Courts of the United Kingdom. There- 
foré, at thetime the suit was filed, they 
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was no submission to arbitration existing 
so far as the plaintiff was concerned, of 
which he could tase advantage, and it 
would-ouly be when the defendants took 
the objection that they had an option to 
have tue suit tried in the Courts of the 
United Kingdom, that it could be said that 
the jurisdiction of this Court was in any 
way interfered with. 

I do nos think, therefore, that the defini- 
tion of “submission” can be extended so as 
to include an agreement such as the one 
appearing in cl. 20 of the Bill of Lading, 
Laaving aside the particular nature of this 
agreement, if there had been an ordinary 
agreement torefer any disputes that might 
arise to the arbitration of named arbi- 
trators at the option of one of the parties, 
then I sHould certainly hesitate before hold- 
ing that it was a submission within the 
proper meaning of that term. 

But even on the merits, assuming there 
was a submission, so that the Court would 
be entitled under s, 19 of the Indian 
Arbitration Act to stay proceedings, we 
do not.think that this is a case in which 
proceediags should be stayed We do 
not thiak thatin the circumstances of the 
case the plaintiff should be compelled to 
start proceedings afresh in order to get 
the dispute between him and the defend- 
ant QOompany decided, and there is no 
reason whatever why this claim arising in 
August 1922, the subject-matter of a suit of 
1923, should not be decided in these Coufts 
as early as possible. Either party can 
apply under the rules to have the suit 
transferred to the list of commercial causes 
when the hearing can be expedited. The 


summons will be discharged with costs in, 


this Court and in the lower Court. 
_ Coyajee, J.—I am of the same epin- 
jon. 

Žž. K, Summons discharged. 


n_n 


LAHORE HIGH COURT. 
Sgoonp Civiu Arrear No. 2787 or 19283. 
© April 8, 1924. 
Present:—Mr. Justice Campbell. 
KAKA—Ders spantT—APPELLANT 
versus Ta 
RAM SARAN —PLAINTIFR —RESPONDENT, 


Landlord ani tenant-—sjectment  sutt—L'enun-ate 
© will—Notice, whether necessary, 


KAKA Y, RAM~BARAN, 


869. 


Where ina suit for ejectment the defendant is une 
able to prove that he is anything more than a tenant- 
at-will and he retains possession of the property for a 
considerable period after the institution of the suit, 
the suit cannot be dismissed on the ground that there 
was no previous notice to quit. |p. 3/0, col. 1.] 

Second appeal from a decree of the 
District Judge, Jullundur, dated the 27th 
October 1923, 

Lala Jagan Nath, for the Appellant. 
` Lala Faqir Chand, for the Respondent. 

JUDGMENT.—The plaintiff isa Jat. 
and the defendant is an Arain of Mauza . 
Lorai. in the Jullundur District, The 
Plaintiff sued on the 23rd of January 1922, 
alleging that 24 years, previously the de- 
fendant had become his tenant-at-will of a 
certain house’on certain conditions, that 
the defendant had. been guilty of breach of 
those conditions and that, therefore, he 
was liable to ejectment. He asked for a 
decree for ejectment and admitted that no, 
notice to vacate had been given-to the de- 
fendant before suit. T : 

The defendant pleaded that five or six . 
years before suit he was permitted by the 
plaintiff to occupy the premises which were. 
then in ruins, that subsequently he roofed 
the house and built a.portion-and that then 
the plaintiff made him a permanent tenant 
for life. 

The defendant endeavoured. to prove a 
written lease dated the 25th of. October in. 
support of his plea, but, since the document 
was unregistered, he was unable to do so 
and he washeld to be shut out from prov- 
ing by other evidence the terms -of- the 
alleged permanent lease. It is, however, a 
point made before me for the -defendant 


‘that a document of some- kind was executed. 


on the 25th of October 1919 which date 
corresponds roughly with the plaintiff's 
tenancy commenced -24 years before the 
23rd of January 1922. The Trial Court held 
that the plaintiff had failed-to prove the 
forfeiture of any condition but ‘that since 
the terms of the defendants’ alleged lease 
could not be proved and.since he had ad- 
mitted that he had been atenant-at-will for. 
six years. before suit, he must be taken 
to be a tenant-at-will still and could be 
ejected at the plaintiff's pleasure. The 
plaintiff was given a decree for possession 
of the premises. i > 


This decree was modifed by the lower 
Appellate Court to this extent that the 


`- plaintiff was ordered to pay the defendant 


1.9, 100 as the cost of the structures erected 
by the latter. 
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The defendant has ‘come to this Court on 
second appeal and his principal ground is 
that the suit must fail for want of notice 
to quit given before suit. It has been 
pointed out on his-behalf that the plaintiff 
relied in the first instance upon forfeiture 
which he failed to prove and that then he 
was allowed to fall back on the defendant's 
admission that the original entry by ‘the 


defendant had been as a tenant-at-will. It 


is contended that, if the plaintiff was per- 
mitted to fall back upon this admission, 
the defendant was entitled to rely upon the 
failure to give notice before suit and 
that, as laid down in Abu Bakar .Saibu v. 
Venkataramana Vishueshvar: (1), the Dis- 
trict Judge could not in his judgment 
give. the notice which he thought the plaint- 
iff was bound to give. What the learned 
Judge actually said on this point was 
that the original tenancy must be held to 
be a tenancy-at-will terminable by either 
party on reasonable notice and that “de- 
.fendant by this time has had ample notice 
that the plaintiff -wishes to terminate the 
‘tenancy and he cannot complain if he has 
to vacate.” Forthe respondent it isargued 
that any notice now given by the plaintiff 
would be disobeyed since the defendant, 
- as is shown by his memorandum of appeal 
to this Court, still persists in his claim to 
be a tenant for life: 


There is this difference between the pre- 


sent case and that reported as Abu Bakar 
Saiba v, Venkatramana Vishveshvar (1) that 
the decision of the latter was based upon 
Vithu v. Dhondi (2) which was a case where 
there was a statutory obligation on the land- 


lord to give notice. to quit, whereas in the’ 


present case there was no such statutory 
provision. The situation here is that the 
defendant is unable to.prove that he is any 
thing more than a tenant-at-will. He has 
been given a compensation Yor his buildings 
and he has retained possession for a con- 
siderable period since the institution of the 
suit. In all the circumstances I am not 
prepared to interfere for the reason that no 


formal noticeto quit was given before suit. . 


I dismiss the appeal, but leave tha parties 
to bear their own costs, : 
Z. K. Appeal dismissed. 


$ (2) 18 B. 107; 9 Ind, Dec. (x. s.) 590. 
2) 15 B. 407; 8 Ind, Dec. (x. s.) 277, 
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RANGOON HIGH COURT. 
Civin Raviston Nos. 187 Anp 221 of 1924. 

r March 2, 1925. 

Present:—Mr. Justice Lentaigne. 
MAUNG SAN BWIN— DEFENDANT 
—APPLICANT 
versus 
MAUNG NYI, BY BIS MOTHER AND GUARDIAN 
ad litem-MA PU MA AND ANOTHER— 
PuaintTiFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. V, rr. 9, 21, 
0. XXXII, rr. 1,2—Suit filed by minor without next 
friend—-Defendant absent—Procedure—--Duty of Court 
—Summons, service of, outside jurisdiction by rrivate 
person, validity of. 

Where it comes to the notice of the Court that a 
suit has been filed by a minor plaintiff withcut a 
next friend, it is the duty of the Court to take notice 
of the disregard of the provisions of r. 1 cf O. 
XXXII of the C. P. C. and to refuse to prcceed 
further with the case so illegally commenced. It ig 
immaterial that the defendant has not appeared and 
has not taken objection to the maintainability of the 
suit. [p. 871, éol. 13 

A summons’ served by a private person outside the 
jurisdiction of the Court which issued it is not pro- 
perly served. |ibid.] > 

Mr. Kya Gaing, for the Applicant. 

JUDGMENT.—The first respondent, 
Maung Nyi, sued the defendant-petitioner 
for Rs. 52 as his wages as an agricultural 
labourer-in the Township Court of Yedashe. 
The plaint was framed as if he were an 
adult and ho person was joined as his 
next friend ; but when Maung Nyi was ex- . 
amined at a hearing of the case er parte on 
the 6th May 1924, he appears to have given 
his age as 16. 

The petitioner applied on the 6th June 
1924 that the ex-parte decree be set aside, 
and in his affidavit he deposed that he was 
in the Court of the Additinal District Magis- 
trate at Yamethin looking after a criminal 
prosecution of his brother for an offence 
under s. 376, Indian Penal Code, when an 
old woman Ma Pu Ma came and handed 
over a summons to him; and that he was 
ready to come to Toungoo to defend the 
case but on receipt of a telegram from Ran- 
goon about the bail matter of his brother 
he had to go suddenly to Rangoon ; and 
consequently he could not appear on tke 
day of hearing or intimate to the Court 
about the matter. As the defendant had 
not sent a telegram to the Court on the day 
of the hearing ex parte, the learned Judge 
refused to set aside the ex parte decree. 

The petitioner then applied to this Court, 
for revision of that order in Civil Revision 
No 187 of 1924 on the ground that there was 
no service of summons in law on the petition- 
er; and that the lower Court having accepted 
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the statements in his affidavit as true, 
should have allowed his application. He 
further took the objection that the learned 
Trial Judge erred in law in decreeing a 
suit instituted bya minor without a next 
friend ; and he filed further affidavits in 
support of this application. 

In Civil Revision No. 221 of 1924, the 
petitioner has also applied for revision of 
the ex parte decree on the same grounds. 

The respondents have not appeared to 
oppose this application. I think that it is 
clear that if the plaintiff, Maung Nyi, isa 
minor under 18 years of age, the Court 
acted with material irregularity in proceed- 
ing with the case without a next friend 
being appointed. The record indicates that 
Maung Nyi gave his age as 16, and con- 
sequently there was a sufficient indication 
to the Court that he was not entitled to 
obtain the ex parte decree on the plaint as 


ed, 

Rule 1 of O. XXXII of the ©, P. O. express- 
ly provides. that every suit by a minor 
shall be instituted in his name by a person 
who in such suit shall be called the next 
friend ofa minor. Rule 2 (1) of that Order 
provides that where a suit is instituted by or 
on behalf of a minor without a next friend, 
the defendant may apply to have the 
plaint taken off the file, with costs to be 
paid by the Pleader or other person by 
whom it was presented; and sub-r. (2) of 
that rule provides for the issue of notice 
before the order is passed. In the pre- 
sent case the defendant had. not appeared 
but the irregularity was apparent on the 
examination of the plaintiff and I think that 
it was the duty of the learned Judge to 
take notice of the disregard of the provision 
ofr. 1 of O. XXXII and to refuse to pro- 
ceed further with the case so illegally com- 
menced. For this reason (even apart from 
the other points), I think that the petitioner 
is entitled to the relief which he claims. 

The service of the summons on the de- 
fendant at Yamethin was also irregular 
under O, V,r. 9, because it was effected- 
outside the jurisdiction of the Yedashe 
Court and no summons had been sent to 
the Yamethin Court by 
Court under O.V, r. 21. Apparen:ly the 
summons was not in fact served by any 
officer of the Court or by any person 


‘ other than the mother of the plaintiff, - 


and it was not a regular service for that rea- 
son also. Having regard to these defects 
when it was pointed out that the service 


NEBA RAM V. MUHAMMAD HUSSAIN. 


the Yedashe . 
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had been effected at Yamethin outside the 
jurisdiction without any order of the Court 
for such service, the learned Trial Judge 
should have exercised a discretion to set 
aside the ex parte decree especially as defend- 
ant had given a good reason for his attend» ' 
ance at Rangoon on the date of hearing. The 
practice of sending telegrams to Courts 
is not recognised by the Code and may be 
one recognised by Advocates or persons of 
position, but I do not think that the defend- 
ant would have realised the advisability 
of adopting such a course which he might 
erroneously have regarded as disrespectful 
to the Judge, xis 

In the present case the omission to join 
a next friend has left the proceeding in 4. 
position which would apparently prevent - 
the defendant from recovering any costs 
that might be awarded to him ; and for this 
reason and having regard to the illegality 
of the plaint, I do not.think that any order 
should be passed directing any payment’ of 
costs as a condition of setting aside the ex 
parte decree, 

For the aboves reason I set aside the ex 
parte decree and I direct that it shall be 
open to the defendant to file an application 
in the Trial Court under r. 20f O. XXXII, 
and that on service of notice thereof on 
the person, if any, concerned, the learned 
Trial Judge shall pass such order as may 
seem fit under that rule; and on a failure of 
defendant to make such application it shall 
be open tothe learned Trial Judge to take 
such steps as he may think fit. 

Z. K. , Order set aside. 


LAHORE HIGH COURT. 
SRCOND OivIL APPEAL No. 1670 or 1921, 
June 4, 1924. 

Present :—Mr. Justice Martineau and 
Mr. Justice Moti Sagar. 

NEBA RAM--DEFENDANT— APPELLANT 

. versus . 

MUHAMMAD HUSSAIN AND OTHERS— 

PLAINTI FFS— RESPONDENTS. . 

Mortgage—Subsequent mortgage containing covenant 
for payment before redemption of earlier mortgage, 
effect of— Redemption—Amount payable. 

Plaintiff mortgaged certain land with the defendant 
by a deed dated the 10th June 1896. The same land 
was subsequently mortgaged by the. plaintiff to the 
defendant by a deed dated 13th December 1696. The 


AP 


later dad contained a stipulation that the plaintiff 
‘would pay the amount dus on that deed before he 
‘eculd redecn the earlier mortgage. Ina suit for re- 
demption : , 

Held, that the plaintiff must pay the amount due 
under the second mortgage, before he could redeem 
the carlizr mcrigage.- í 

Kesar Kunwar v. Kashi Ram, 65 Ind. Cas. 642; 3 L. 
L. J. 432, followed. 


Sevond appeal from a decree of the 
T Judge, Mianwali, dated the 6th July 

Lala Jagan Nath and Bakhshi Tek Chand, 
forthe Appellant, À ; 

Messrs. Devi Dyal, L. C. Méhra and 

Sagar Chand, for the Respondents. 
_ JUDGMENT.—The plaintiffs brought 
the present suit for the redemption of 
land on payment of Rs. 700 for which sum 
the land had been mortgaged to defendant 
No. 1 by a deed dated the 10th June 1896. 
The land was also mortgaged to the same 
defendant by.a deed dated the 13th Decem- 
ber 1896, and the Trial Court held that 
the amountdue on that deed must be paid 
before the first mortgage could be redeemed, 
‘as the second deed contained a covenant 
to that effect. But the learned District 
Judge, following Kesar Kunwar v. Kashi 
Ram (1) held that as the debt due on the 
‘second mortgage-deed, which did not give 
the mortgagee a right to possession was 
time-barred the plaintiff was not bound 
to pay it before he could redeem the first 
mortgage, and heallowed redemption on 
payment of Rs. 700. The mortgagee has 
filed a second appeal. 

In Nathwa v. Kanhiya (2) in which the 
facts were similar to those of the present 
case, this Court dissented from the Allaha- 
bad ruling which the learned District Judge 
has followed, and held that ‘the plaintiff 
was not entitled to redeem the first mort- 
gage without paying the amount due on 
the second, : ; 

We agree with that view, and Counsel 
for the respondents~have in fact admitted 
that the lower Appellate Court's decision 
is wrong and that in accordance with stipu- 
lation contained in the deed of the 13th De- 
cember 1896 the plaintiff must pay the 


amount die oñ that deed before he can re- 


deem the earlier mortgage. 


We accordingly accept the appeal, reverse 
‘the decree of the lower Appellate Court: 
and remand the case to that Court for a 
fresh decision to be given afler the amount 


(1) 63 Ind. Car, 642; 3 L. L: J. 432, 
(2) 30 Ind. Cas: 777; 37 A, 634; 13 A. L. J. 889, 


GOVINDRAO V. SARJABAT, . 
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due tothe appellant has been determined. 
The Court-fee paid on the memorandum 
of appeal in this Court will be refunded, 
and other costs will be costs in the case. 
Z.K ` Appeal .aceepted, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Srconp Civin APPEAL No. 372 oF 1922, 

January 21, 1924, i 
Present:—Mr. Kinkhede, A. J. ©. 
GOYINDRAO—DErENDANT—AFPELLANT 
versus 
SARJ ABAI—PILAINTIFE-—RESPONDENT. 


Landlord and tenant—Tenaney, determination of, by 
operation of law or forfeiture—Sub-lease, effect on 
RR effect of—Rent, acceptance of, effect 
of. : 
A tenant can transfer nothing beyond his tenant 
right. Therefore, any transfer engrafted on the ten- 
ant right whether it be by a mortgage or sub l-ase and 
whether it is consented to by the landlord or not, m:ust’ 
be determined withthe tenant right, ifthe tenant 
right comes to an end by operation of law or by, 
forfeiture. [p 873, col. 1.) f 

Vithal Narain v, Ganpat Rao, 100. P.L. R. 65, 
followed. . 7 á 

If a tenant after having made a sub-léase, which is 
valid as against himself and against the landlord, were 
to voluntarily surrender his tenancy, the law will pre- 
‘sume that the tenancy has in the eye of the law a con- 
tinuance in order to work out the rights created by the 
valid transfer. [ibid] 

Pwan -Maharajsha v. Abheram Gujar,11 C.P. L. 
R. 5, and Bhurey v. Lala Vishwanath, 2 N. L, R. 170, 
followed. . ; 

This principle, however, has no application where 
the tenant right comes to an end by operation of law, 
that is, by the tenant dying without heirs entitled to 
succeed to his right under the law and governing its 
succession. Ifthe tenancy is determined by a forfei- 
ture a mortgage or sub-lease: created by the tenant, 
even if valid as against the landlord is also determined, 
The determination of the smaller interest of the ten- 
ant carved out bythe landlord ont of his larger 
interest in the land enlarges -the latter's interest so 
as to give him aright to immediate possession and 
thus works out a forfeiture of the sub-lease. [p. 873, - 
cols, 1 & 2.) 

Joharuddin v. Kesheorao, 6 ©. P. L. R. 109, Sarjerao 
v. Tukaram, 46 Ind. Cas. 244; JAN, L. R. 107 atp. 
109, and Vithal Narain v. Ganpat Rao, 10 0. P L. R, 
65, followed. : 

Ifthe landlord, however, instead of entering into 
actual possession allows the sub-lessee to hold on, he 
must be deemed to have thereby offered the tenancy to 
the occupant, and by acceptance of rent from the- 
cultivator to have created a new tenancy in his favour. 


“[p. 873, col. 2.] 


Receipt of rent from a person in possession of the 
tenancy operates asa full and complete .acknowledg- - 
ment by, the proprietor that he accepts the new ten- 
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antin place of the old ‘one in cases where rent is re- 
coyered without objection for a number of years and 
by successive landlords from the transferee of an in- 
termediate tenure-holder like an occupancy ‘tenant. 
[p. 874, col. 1.) ; 

Cazee Syud Mahomed Azmul v. Chundee Lall 
Pandey, 7 W. R. 250, W. O. Allender, General Manager 
of the Land Mortgage Bank of India v. Dwarkanath 
Hoy, 15 W. R. 320, Ram Gobind Roy v. Dushoobhoojah 
Devee, 18 W. R. 195, Bharut Roy v. Gunga Narain 
Mohapattuh, 14 W R. 211, and Modhu Sudan Singh 
‘v, E. G. Rooke, 25 O. 1; 24 I, A. 16: 1 O. W. N. 443; 7 
M. L. 3.127; 7 Sar. P. ©. J. 194; 13 Ind. Dec, (N. s.) 1 
(P. O.), followed. 


Appeal against a decree of the Additional 
District Judge, Wardha, in Civil Appeal 
No. 7 of 1922, dated the 25th April 1922, 

Mr. V. R. Pandit, R. B.,for the Appellant. 

Mr, M. B. Niyogi, for the Respondent. 


JUDGMENT.—The only point which 
is argued in this second appeal is one of. 
law as to whether a sub-lease for a certain 
number of years to which the landlord has 
consented survives even after. the tenant- 
right on which it is grafted has determined, 
by operation of law. I think the question 
is concluded by a string of rulings of this 
Court and must be deċided against the. 
appellant. 

A tenant transfers nothing beyond the 
tenant-right. Therefore, it follows that any. 
transfer that is engrafted on the tenant- 
right whether it-be by a mortgage, or by a 
sub-lease and whether the same be consent- 
ed to by the landlord or not must determine 
withthe tenant-right, if the tenant-right 
comes to an end by operation of law or by 
forfeiture: Vithal Narain v. Ganpat Rao 
(1). It follows that the sub-lease in this 
suit also must come to an end.. The deci- 
sions which lay down that a sub-lease 
validly granted cannot be affected by any 
voluntary act of surrender by tenant on the 
ground that a grantor cannot derogate 
from his own grunt stand on a different 
principle. Ifa tenant after having made a 
transfer valid. as against himself and 
against the landlord, were to voluntarily | 
surrender his tenancy, the law will presume 
that the tenancy hath in the eye of lawa 
continuance in order to work out the rights 
created by the valid transfer: Diwan 
Maharajsha v. Abheram Gujar (2) and 
Bhurey v. Lala Vishwanath (3). This princi- 
ple ‘has no application where the tenant- 
right has come to an end by operation of 
law, i.e, by the tenant dying without heirs 

(1) 10 0. P. L. R. 65. < 

(2) 11 C. P. L. R. 5. 

(3) 2 N. L. R. 170, 
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entitled to succeed to his right under the 
law governing its succession. In Johar-ud-. 
din v. Kesheorao (4) it has been held that by, 
consenting to a mortgage the landlord 
consents to a foreclosure also, provided it, 
takes place so long as the tenunt-right is 
subsisting, and, that the consent does not 
enure for the benefit of the transferee if he. 
has not worked out his rights under the 
transfer so long as the tenant right sub-. 
sisted. Itis thus settled law that if the 
tenancy is determined by forfeiture the 
mortgage or sub-lease even if valid as. 
against the landlord is also determined:. 
Sarjerao v. Tukaram (5), Rani Bahu Parwar 
Sobha Ram (6) and Vithal Narain 
v. Ganpat Rao (1). The determination of 
the smaller interest of the tenant carved out 
by the landlord out of his larger interest 
in the land enlarges the latter's interest. 
so as to give him a right to immediate. 
possession, and thus works out a forfeiture 
of the sub-lease, This is the principle 
which underlies s. 115 of the Transfer of 
Property Act. Itison this principle that 
the tenancy must bë considered as having. 
come to an end by operation of law. Tor 
these reasons I hold that as the original ` 
tenant's interest ceased by his death with- 
out heirs. the sub-lease in question also 
determined, and the land became the land- 
lord’s khudkasht and the latter got the right. 
to immediate re-entry into khas possession’ 
of the land. If the landlord, however, in-` 
stead “of entering into actnal possession 
allowed the sub-lessee to hold on he must be 
deemed to.have thereby offered the tenancy. 
to the occupant, and by acceptance of rent 
from the éGultivator to have created a new 
tenancy in his favour. Consequently he. 
cannot eject, the latter from the land. 

It has been held in Cazee Syud Mahomed 
Azmul v. Chundee Lall Pandey (7), W. O. 
Allender, General Manager of the Land. 
Mortgage Bank of India v. Dwarkanath 
Roy (8), Ram Gobind Roy v. Dushoobhoojah 
Debee (9), Bharat Roy v. Gunga Narain 
Mohapattur (10) and Madhu Sudan Singh 
v. E. G. Rooke (11), that receipt of rent from 


(4) 6 © P. L. R. 109. 

(5) 46 Ind Cas 244; 14 N. L, R. 107 at p. 109. 

(6) 43 Ind. Cas. 912. 

(7) 7 W. R. 259, 

(8) 15 W. R. 320. 

(9) 18 W. R. 195. 

(10) 1t W. R. 211. : 

(iis 25 G.1; 21I A. 164, 10, W. N. 433; TM. L. 
J.12i; 7 Sar. P.O. J. 194; 8 fal Dec. in si 


"PG. 
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& person in possession operates under cer- 
tain circumstances as an acknowledgment 
of his tenancy and the landlord is not enti- 
tled to eject him except according tolawand 
that such receipt acts as a full and complete 
acknowledgment by the proprietor that he 
accepts the new tenant in place of the old 
one in cases where rent is recovered without 
objection for a number of years and by 
successive landlords from the transferee 
of an intermediate tenure-holder, like an 
occupancy tenant in the Central Provinces. 
The receipt of'rent proves the relationship 
of landlord and tenant between the parties. 
It is argued that the landlord acted in 
ignorance of his legal rights and under the 
bona fide belief that the effect of the consent 
to the sub-lease was to bind him down to 
respect the leasehold rights for the full 
term of the sub-lease, and that the accept- 
ance of rent must, therefore, be considered 
as an acceptance from the transferee, i.2., 
the sub-lessee as such and not as a new 
tenant. This argument if upheld would 
mean that a plea of ignorance of law isa 
valid defence. It is futile to take up a 
stand on such an untenable position, especi- 
ally as everybody and much more a land- 
“lord is presumed to be vigilent in asserting 
his own legal rights. If he has accepted 
rent from a person to whom the Settle- 
ment Authorities have issued a settlement 
parcha, not inadvertantly, in any single 
year, but continously, for a series of years, 
the landlord has a very uphill task to 
perform to get over the inference 6f law 
that he must have accepted the rent de- 
. liberately and with full knowledge of his 
rights. :The inference that he accepted 
the occupant as a tenant would be irresist- 
able. . 4 
Looking at the facts of the case in this 
light I hold that the decision appealed 
against is correct, I accordingly dismiss 
the appeal with costs. - 


Z. Ke Appeal dismissed. 
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LAHORE HIGH COURT. 

Seconp CivIL APPRAL No. 2157 oF 1923, 

: April 22, 1924, ; 
Present:—Mr, Justice Campbell, 
Musammat NANKI—PLAINTIFF— 
APPELLANT 

i VETSUS 
Tus Frum SHAM DASS-SALIG RAM 

AND OTHERS—DEFENDANIS— RESPONDENTS, 

Hindu Law—Joint family—Sale of house by co- 
parceners—Wife of co-parcener, right of residence of, 
whether can be recognized. 

Where a house belonging to a joint Hindu family is 
sold’ by the co-parceners, the wife of one of the co- 
parceners is not entitled to claim a right of residence 
in the house unless she can prove that her husband's 
debts were immoral and were incurred with the in- 
tention of depriving her of maintenance. [p. 875, 
col. 1.] ' 

Gomti v. Chuttan Lal, 190 P. R. 1889, Karam Kaur 
v. Kishan Devi, 39 P. R. 1896 and Nikal Devi v. Shib 
Dial, 36 P. R.1907; 11 P, L. R.1908; 118 P, W.R. 
1907, relied on. 


Second appeal from a'decree of the 
Additional District Judge, ‘Amritsar at 
Jullundur, dated the 5th June 1923, 

Lala Fakir Chand, for the Appellant, 

Lala Badri Das, R. B., for the Respond- 
ents. z . 


JUDGMENT.—Three Hindu brothers, 
Sadhu Mal, Madho Mal, and Kesho, mort- 
gaged their ancestral house to Har Bhag- 
wan. Subsequently Kesho separated from 
othersand Sadhu Mal and Madho Mal re- 
mained joint at any rate in business. They 
were adjudicated insolvent and the Receiver 
took possession of their two-thirds of the 
house and proceeded to sell it for the bene- 
fit of the creditors. The present plaintiff, 
Musammat Nanki, wife of Sadhu Mal, sued 
fora declaration that she had a right of 
residence and maintenance in the house 
ae that it should be sold subject to her 

ien. i 

The Trial Court dismissed the suit and 
this order was upheld in appeal by the 
Additional District Judge, who held that 


there was no evidence to show that Sadhu 


Mal and Madho Mal,” incurred debts for 
an immoral purpose; and that their debts 
were incurred in the- ordinary course of 
business, < 

In second appeal it is contended on be- 
half of the plaintiff that the defendant- 
creditors should have proved that the debts 
of Sadhu Mal and Madho Mal were incurred 
for family necessity. This, however, is not 
a case wherecne of two or more males 
forming an undivided family has died leay- 
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ing a widow and the family dwelling house 
bas been sold by the surviving co-parcener 
or co-parceners, In such a case no doubt 
thé sale would not effect the right’ of the 
widow if it was not for family necessity, In 
this case the husband is alive and the plaint- 
iff as his wife is not his creditor on account 
of her maintenance or right of residence. 
Unless she could provethat her husband's 
debts were immoral orincurred with the in- 
tention of depriving her of maintenance 
she has no right to claim residence in the 
house. This is the rule deducible from 
Gomti.v. Chuttan Lal (1), Karam Kaurv. 
Kishan Devi (’) andthe case applied by the 
lower Appellate Court Nihal Devi v Shib 
Dial (3), The decision of the lower Appel- 
late Court was correct, 

The appeal fails`and is dismissed with 
costs, 

Z. K, 

(1) 190 P. R. 1889. 

(2) 39 P. R. 1896. s 
To 36 P. R.1907; 11 P.L. R. 1908; 118 P. W. R. 


Appeal dismissed. 


RANGOON HIGH COURT. | 
Speclat SECOND a APPEAL No. 32 oF 
: March 2, 1925. 

Present:—Mr. Justice Lentaigne. e 
MAUNG MYAT TUN AUNG AND 
ANOTHER— DEFENDANTS—APPELLANTS 

VETSUS ‘ 


MAUNG LU PU—PLAINTIFF——RESPONDENT. 

, Evidence Act (I of 1872), s. 92 (4)—Mortgage—Oral 
agreement, subsequent, varying terms of mortgage, evi- 
dence of, whether admissible-—Oral_sale to mortgagee— 
Mortgagee put in possession—Part performance, 
doctrine of, applicability of—Redemption—Possession 
handed over to mortgagee, effect of-—Minor parties— 
Duty of Court. : 

Where a mortgagee has been putin possession of 
the mortgaged property under an arrangement with 
the mortgagor, evidence of a subsequent oral agreg- 
ment purporting to vary the original registered mort- 
gage-deed and vesting the property absolutely in the 
mortgagee is inadmissible under proviso 4 tos. 92 of 
the Hvidence Act. [p. 877, col. 1.] = 

The equitable doctrine of part performance is not 
available to a mortgagee who enters into possession of 
the mortgaged property under a subsequent oral 
agreement for sale of the property to him, except in 
very exceptional circumstances. The doctrine is only 
applicable when all the requisite conditions are 
present, one of which is that the possession or other 
acts of part performance relied on must be. such as 
not only to be referable to a contract such as that 
alleged but to be reférable to no other title. [ibid.] 
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Ma Min Byu v. Maung Chit Pe, 16 Ind, Cas. 664; 1 
R. 419; (1924) A. LR. (R)83, Mahomed Musa v. 
Aghore Kumar Ganguli, 28 Ind. Cas. 930; 42 C. 801; 17 
Bom. L. R. 420; 21 0. L. J. 231; 26M. L. J. 548; 100, 
W., N. 250; 13 A. L.J. 229; 17 M. L. T. 143; 2 L.W. 
258; (1915) M: W. N. 621; 32 I. A. 1(P. 0.) and Cha- 
prokiere v, Lambert, (1917) 2 Ch. 356 at p. 361; E6 L. J. 
Ch. 726; 117 L, T. 358; 615, J 592; 33 T, L. R. 485, 
relied on. 

It is only in very rare cases that the pessession of 4 
mortgagee, who has entered into possession of ihe 
mortgaged property under an oral agreement for sale 
of the property, would be accompanied and followed 
by additional acts and conduct, of both parties of such 
a nature asto put his possession in the position of 
being referable to no other title than the oral agree- 
ment or to bring the possession and other circum- 
stances into the ‘position of being unequivccally 
referable to the contract. In all such cases the pc eses- 
sion of the mortgagee would ordinarily be refcrable 
to his mortgage, or, in the case ofa simple mortgage 
to his influence over the mortgagor by reason of such 
mortgage and consequently to the mortgage. It would 
be still more soina case where the mortgage-deed 
confers an express power on the mortgagee to enter 
into possession of the mortgaged property: fcr the 
limited purpose of effecting a sale to third parties. 
[p. 877, col. 2.] 

It is a common practice for mortgagors in Burma, 
who are unable to pay the interest due under the 
mortgage, to hand over the mortgaged property to the 
mortgagee onan understanding that no suksequent 
interest should be payable and that the mortgagee 
shall take the rents and profits in lieu of suksequent 
interest. The prevalence of this practice is dre to the 
fact that it is extremely difficult to obtain any reliable 
basis for an account and the Courts have recognized 
such a transaction as justifying a decree for redemp- 
tion on payment of the amount due atthe date on 
which possession was taken by the mortgagee. [p. 877 
col. 2; p. 878, col. 1.] < : 

It is always the duty ofa Court to keep a watchful 
eye that the interests of mincr parties are not dis- 
regarded. [p. 878, cols. 1 & 2.] 

Second appeal against the judgment and 
decree of the District Judge, Pegu, modi- 
fying that of the Sub-Divisional Court, 
Nayaungbhin. 

Mr. Christopher, for the Appellants. 

Mr. Ba Shin, for the Respondent. 


JUDGMENT .—This is a second a 
against the judgment and decree of 
District Court of Pegu modifyiny the 
of the Sub-Divisional Court of Nyaub 
bin granting the plaintiff respondent TA ef 
in the form of redemption of a mortgaged 
piece of paddy land measuring about 324 
acres. The original mortage was for Rs. i50 
and the price of redemption. fixed ky. 
the Sub-Divisional Court was Rs. 1,102, but 
that Court ordered the defendant-moit- 
gagee to bearthe costs of suit. On appeal 
the District Court reduced the price of 1e- 
demptien to Rs. 877 and as neither perty 
had been wholly successful on the appeal, 
he passed no order as tọ costs, The decree 
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made out in pursuance ofsuch judgment 
allowed a deduction of Rs. 127 as the costs 
of the Trial Court and directed rememption 
on payment of Rs. 750. 


Tne present second appeal is against 


that decree of the District Court. The 
original mortgage was eifected by a ré- 
gistered-deed dated the 30th May 1913, 
under which the  plaintiff-respondent 
mortgaged the land to the two defendant- 
appellants and pne Maung Po Uhein for 
Rs, 550 bearing interest at Rs. 2 per cent. 
per mensem; and it contained a clause 
empowering the mortgagees to take posses- 
sion of the land and to sell the same in 
the event of the mortgagor making any 
default in payment and there was also 
a clause by which the mortgagor under- 
took to make good any deficiency on the 
sale, Itis not disputed that about a year 
after the execution of this deed the de- 
fendants-mortgagees did enter into posses- 
sion of this land on a non-payment of 
any sum towards the amounts due under 
the deed. : 

The plaintiff-respondent-mortgagor alleg- 
ed in his plaint that on the plaintiff being 


unable to pay the interest due, the mort- - 


gagees took possession of the mortgaged 
land and let it out to plaintiff for three 
years on-a rental of 150 baskets of paddy 
and that in subsequent years the mort- 
gagees let it out to others on a rental of 
200 baskets of paddy; and that the mort- 
gagees collected the rents all these years. 
After giving particulars as to price of 
paldy in various years, the plaint alleged 
that on an account being taken it would 
be found that the mortgage debt had been 
satisfied by the value of the rental paddy 
received by defendants; and the prayer 
of the plaint was that an account be taken 
of the rents and profits, and that on the 
amount being found due as the price of 
redemption, the plaintiff be allowed to 
redeem the landon payment thereof. As 
Maung Po Chein: the other mortgagee had. 
died, his mfnor child was made the third 
defendant. ` 

The written statement of frst and 
second defendants alleged that Maung 
Po Chein did not advance any of the 
mortgage money, but that his name was 
put in ‘the deed for facility of collection, 
and that frst and second defendants were 
sole owners of the mortgage money. In 
addition to various dénials of allegations 
in the plaint, the first and second defend- 


MAUNG MYAT TUN AUNG #. MAUNG LU PU. 


[89 I. ©. 1928} 


ants alleged that the land was verbally 
sold to defendants for the mortgage debt 
and for another loan of Rs. 50 made about 
the beginning of 1276 B. E. They further 
gave particulars as to rents collected and 
set off against expenditure for land revenue 
and the debts for principal and interest, 
showing a balance of Rs. 1,772-1-0 as the 
amount which would be due to them on a 
mortgage basis. 

Three issues were framed: (1) Whether 
there was an outright sale after the mort- 
gage? (2) Whether oral evidence is ad- 
missible to prove the sale? (3) Who will 
get what sum onredemption ? 7 

lt will be simpler if 1 discuss the deci- 
sion on eachof these questions separately 
with the points for determination there- 


‘under on this appeal. As regards the first 


and second issues, no evidence was in fact 
offered by the defendants. The first de- 
fendant being an old man said to be aged 
63 did not appear at the hearing, and as 
the burden of proof was placed on defend- 
ants on all issues of fact, his Pleader 
examined defence witnesses on points 
connected with the third issue. On the 
first day the 9th June 1923, three witnerses 
for defence were examined. On the 25th 
June the date fixed for the adjourned 
hearing, an application was made for the 
examination of the first defendant on com- 
mission and it was refused on the ground 
thet the application was too late; and the 
case proceeded and was finished without 
any evidence being given in favour of 
defendant on the firstand second issues, 
Consequently the findings- on these issues 
were in favour of plaintiff that the transac- 
tion wasa mortgage throughout; and it 
wes held that oral evidence was inadmissi- 
ble to vary the mortgage-deed. 

It is now urged on second appeal that 
the case should ba remanded in order to, 
enable the evidence of the first defendant 
to be taken on the first issue. I do not 
think that any case has been made for such 
remand. Reliance has heen placed on. a 
decision reported in an unofficial report to 
the effect ‘that it is permissible even in 
the ease of a registered mortgage deed to 
give oral evidence of a subsequent transac- 
tion in which possession was given to the 
mortgagee on the basis of an oral sale to 
him in satisfaction. of the mortgage debt. 
That decision is based on a supposed ap- 


‘plication of the equitable doctrine of part- 
. performance. There are several answers 
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to this contention, Firstly, in the case 
now before me the mortgage-deed in 
fact couteniplated such delivery of pos- 
session and that the mortgagee should 
have power to sell the land. Even if the 
mortgage-deed contained a forfeiture clause 
it would be invalid having regard 
to the deeisionin Ma Min Byu v. Maung 
Chit Pe (1) and 1 du not think that a pos- 
session given and continued under a deed 
like that before me would be'n any better 
position. Secondly, L think that evidence 
of the subsequent oral agreement purport- 
ing to vary the original -mortgage-deed 
would be inadmissible under proviso 4 to 
a. 92 of the Indian Evidence Act, 1872, and 
it is not a case in which equities have 
arisen of a kind which would admit the 
evidence for a collateral purpose of enabling | 
such equities to be administered, as was the 
case in Mahomed Musa v. Aghore Kumar 
Ganguli (2). Thirdly, 1 am of opinion that 
there is another cogent reason why the 
equitable doctrine of part-performance is 
not available to a mortgagee who enters 
into possession under a subsequent oral 
agreement for a sale of the mortgaged pro- 
perty to him except in every exceptional 
circumstances, such as we find indicated in 
the case of Mahomed Musa v. Kumar 
Gunguli (2). The equitable doctrine of 
part- performance is only applicable when all 
the requisite conditions are present and 
these conditions are set forth-in Fry on 
Specific Performance, and approved in the 
yemarks: of Warmington, L. J., in Cka- 
proniere v. Lambert (3). One condition is 
that the possession’ or other acts of part- 
performance relied on “must be such as 
not only to be referable to a contract such 
as that alleged, but to be referable to mo 
other title.’ The same point is recognised 
by the, Privy Council in the decision of 
Mohamed Musa v. Aghore Kumar Gangulé 
(2) in a passage at page 361* of the under- 
cited report: “It is inferred from any, 
proceedings, not unimportant, on the part 
of the obligee, known to and permitted by 
the obligor to take place on the faith of the 
contract, as if it were perfect; provided, 
they are wunequivocably referable to the 

(1) 76 Ind. Cas. 664; 1 R. 419; (1924) A. I. R (R.) 83. 

(2) 28 Ind. Cas. 930; 42 O. 801 at p. 817; 17 Bom. L. R. 
420; 21 U. L. J. 231; 23 M. L, J. 518; 19 ©. W. N. 250; 
13 A. L. J. 229; 17 M. L, T 143; 2 L, W. 258; (1915) M. 
W. N. 621; 42 Í. A. 1 (P. 0). 

. 3) (1917) 2 Ch, 356 at p. 381; 86 L. J. Ch. 726; 117 
L. T. 353; 61S. J, 592; 33 T. L. R. 485. 
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contract and productive of alteration of 
cireumstances, lors or incovenience, though 
not irretrievable.” am ‘of opinion 
that it is ouly in very rare cases that 
the possession of the moitgagee who 
had entered under an oral agicement fcr 
sale would be accompanied and followed 
by additional acts and conduct of bcth 
parties of such anature as to put his pcs- 


‘session in the position of being "referal le 


tono other title than ihe oral agreement” 
in the words of Fry, or to bring the }0s- 
session and other cirumstances into the 
position of being “ unequivocally referable 
to the contract,” in the words approved by 
their Lordships of the Privy Council. In 
all such cases the possession of the mort- ` 
gagee would ordinarily be referable to his 
mortgage, or in the case ofa simple mort- 
gage, to his influence over the mortgagor 
by reason of such mortgage and conscqu- 
ently to the mortgage, That would be the 
position, I think, in the case of an ordinary 
simple mortgage; but it is still more so in a 
case like the: one now before me, where the 
mortgage deed confers an express power to 
enter into possession even for the limited 
purpose of effectinga sale to third parties, 
For these reasons I hold that ‘there would 
be no use in examining the first defendant, 
even if there was no other objection to the 
granting of such application, : 

The third issue was decided in the lower 
Courts on the basis indicated in the plead- 
ings that the defendants should account for 
the rents and profits received by them. 
_.The learned Trial Judge, when making 
his calculations, pointed out that the evi- 
dence on both sides on the question of the 
amount of profits was mere guesswork and 
he also expressly stated that bis own cals 
culation was mere guesswork. It is obvious 
that the calculation framed on mere guess- 
work cannot be treated as asatisfactory basis 
for a decision. The decision of the learned 
District Judge was, however, based on hig 
own consideration of the weight, ‘to be at- 
tached tothe evidence. No detailed reasang 
have been given why I should not accept 
that decision of the learned District Judge. 


I may add that it has been “a common prac: 
tice for mortgagors in Burma, who / 
unable to pay interest, to hand ov 


= 


mortgaged land on an understanding . 

no subsequent interest should be payable 
and that the mortgagee shall’ take the rents 
and profits in lieu of subsequent interest, 
The prevalence of this practice is probably 
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due tothe fact that it is extremely difficult 
to obtain any reliable basis for an account, 
and the Courts have recognized such a 
transaction as justifying a decree for redemp- 
tion on payment of the amounts due at the 
date on which possession was taken by the 
mortgagee. In the present case the mort- 
gagee is in a more favourable position, 
because the mortgégor had expressly applied 
for the taking of the account on lines 
similar to those recognized under the Trans- 
fer of Property Act, 1882; and thé sum 
calculated by the learned District Judge is 
in fact considerably in excess of what 
would have been allowed on the basis more 
common in Burma. This result was in fact 
due to the strong evidence produced by the 
mortgagee showing that the mortgaged 
lands had been 
damage from floods. This element of un- 
certainty added to the great difficulty which 
now arises as regards the ascertainment of 
the price of paddy during the great de- 
pression in prices prevailing. during the 
war would render it practically impossible 
to fix the proper price for redemption with 
any certainty. As no reliable basis has 
been shown on which the amount awarded 
by the learned District Judge could be in- 
creased in favour of the mortgagees, and 
as no second appeal has been filed by the 
mortgagor, I see no reason why I should 
not accept the findings of the District 
Court on this point. 

. Ín reading the pleadings in this case, I 
“noticed a point which: had not been dis- 
cussed in the lower Courts, namely, that 
the first and second defendants have claim- 
ed that they are entitled ‘to all the mort- 
gage debt on the ground that the name of 
the third mortgagee had been added merely 
for facility of collection. - This third mort- 
gagee is now dead and his minor child is 
a party represented by the bailiff of the 
Trial Court. I find that there are passages 
in the evidence which indicate that the said 
Maung Po Chein was a brother of the first 
deféndant. I think that the lower Courts 
should make a point of having the issue 
tried as to what share of the price of 
redemption is payable to each defendant 
before any part of that money is paid to 
firat and second defendants. The decision 
of that issue is unnecessary for the decision 
of this appeal as between the mortgagor 
and the mortgagees asagroup; but it should 
not be overlooked when the price of redemp- 
tion is paid into Court, because it is always 
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tha duty of a Court to keep a watchful eye 
that the interests of minors are not dis- 
regarded, ` 
For the above reasons, I see no reason 
to interfere with the decision of the Dis- 
trict Court and I dismiss this second appeal 
with costs. 


Z. K. Appeal dismissed, 


BOMBAY HIGH COURT. 
CIVIL EXTRAORDIÑARY APPLICATION No. 106 
oF 1925. 

April 16, 1925. 

Present :—Sir Norman Macleod, KT., ~ 
Chief. Justice, and Mr. Justice Coyajee. 
LAKSHMAN SANTU SINTRE— 
DEFENDANT—APPELLANT 


4 VETSUS 

BALKRISHNA KESHAY SHETYE— 

PLAINTIFF—OPPONENT. 

Bombay Rent (War Restrictions) Act (II of 1918)— 
Bombay Rent (War Restrictions) Amendment Act 
(III of 1923), s. 8--Business carried on in dwelling 
house—Premises, character of. 

The fact that a tenant carries on business er works 
in the same premises which he uses for dwelling in, 


cannot thereby prevent those premises coming within . 


the category of premises usedas a dwelling house 
within the meaning of the Bombay Rent (War Res- 
trictions) Act (II of 1918). [p. 879, col. 1.] 
e Mr. Amdekar, (with him Mr. S. D. Sapre), 
for the Appellant. 

Mr. A. G, Desai, for the Opponent. 


JUDGMENT.—The plaintiff sued: to 
eject the defendant from certain premises 
which had been rented by him. The 
defendant pleaded that the premises were 
usedl as a dwelling house and claimed pro- 
tection under the Bombay Rent (War 
Restrictions) Act, 1918. That Act is to 
remain in force up to December 31, 1925, 
in respect of any premises used as a dwell- 
“ing house, and up to August 31, 1924, in 
respect of any other premises by virtue 
of the provisions of s. 2 of Bombay Act IIT 
of 1923. If, then, the defendant could 
show that the premises occupied by him 
were used as a dwelling house, he would 
be entitled to protection. The evidence 
before the Judge with regard to the 
character of the occupation is somewhat, 
meagre. It was admitted by the defendant 
that he worked as a tailor on the pre- 
mises, but he said in cross-examination 
that he used the premises as his residence, 
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and had been residing therein for five or 
six years. If, then, as a matter of fact 
the defendant and his family had been 
residing on the premises, meaning there- 
by that they slept there and took their meals 
there, the mere fact that during the day time 
defendant worked as a tailor on the same 
premises, would not prevent it being said 
that the premises were being used as a dwel- 
ling house. We do not know what view of 
the law the Judge took.. He might have 
thought that because the defendant ad- 
mittedly worked us a tailor on the pre- 
mises, he could not also allege that the 
premises were used as a dwelling house. On 
that question of law, if premises are used 
for the purpose of residence, then the pro~ 
tection continues with regard to such pre- 
mises, and does not cease merely because 
the protection in respect of other premises 
-under the Rent Act ceased on August 31, 
even though a portion of such premises 
may be used for’ business purposes. The 
fact that a man carries on business or 
works in the same premises, which he 
uses for dwelling in, cannot thereby pre- 
vent those premises coming within the 
category of premises used as a dwelling 
house, 


We think then that the Rule must be’ 


made absolute „and the -case must be 
returned to the Judge for trial on the 
issue whether as a matter of fact the 
defendant resided on the suit premises. 
There does. not seem to have been suff- 


cient evidence produced by the defendant 


to show that he had slept on the pre-. 
mises or taken his meals there, and that 
he used the premises as a residence for 
himself and his family. Costs costs in 
the cause. Liberty to the parties to adduce 
further evidence. Execution of the decree 
to be stayed. | 
Z.K. Rule made absolute. 
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LAHORE HIGH COURT. 
First Civin Appsat No. 873 or 1921. 
March 13, 1925. 
Present:—Mr. Justice Harrison and 
Mr. Justice Campbell. 
KANSHI RAM—PLAINTIFF—ÅPPELLANT 

Versus k 
PREM SINGH AND OTAERS— DEFENDANTS 
— RESPONDENTS. 


Contract Act (IX of 1872),- 8. Th--Interest at 
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enhanced raie claimed ds not penal—Compensationi, 
whether can be claimed in appeal—Civil Procedure 
Code (Act V of 1908), O. XXXIV, v. £—Mortgage— 
Interest after date of sale, 

Where a mortgagee claims interest at the enhanced 
rate on the plea that the enhancement is not penal 
but concedes before the Court of Appeal that the 
stipulation as to enhanced rate is penal, he cannot 
claim any compensation under s. 74, Contract Act, 
unless that relief was claimed in the memorandum 
of appeal. [p. 880, col. 1.] 

To grant interest, after the date of sale, under 
O. XXXIV,r. 4, O. P. C., is not obligatory but discre- 
tionary. [p. 880, col. 2.] 

Amolak Ram v Lachmi Narain, 19 A. 174; A. W. 
N. (1897) 9; 9 Ind: Dee. (N. 8.) 113, Maharaja of Bhart- 
pur v. Rant Kanno Dei, 23 A. 181; 281, A 35; 5 GO, 
W. N. 137; 3 Bom. L, R. 51; 7 Sar. P. O. J. 792; 
(P.C.) and Sunder Koer v, Rai Sham Krishen, 34 C. 150; 
11 C. W. N. 249; 50, Ju. J. 106; 9 Bom. L. R. 304; 
17 M. L. J. 43; 2M. L. T. 75: 4 A. L. J. 109; 34 I. 
A. 9 (P. O.), referred to. 

First appeal from a decree of the Sub- 
ordinate Judge, First Class, Amritsar, dated _ 
the 8th January 1921. ` 

Messrs. D. C. Ralli and Balkishen, for the 
Appellant. 

Mr. M. L, Puri and Lala Jagan Nath 


Agarwal, for the Respondents. 


JUDGMENT.—The plaintiff sued to 
recover principal and interest due on a 
mortgage by sale ofthe mortgaged property 
and has appealed against the decree of 
the lower Court, objecting that the amount 
allowed tohim by way ofinterest is insuffi- 
cient. 

The appellanthas not brought the original 
mortgage-deed on to the printed record, but, . 
according to the lower Court's judgment, 
the rate of interest fixed was 12 annas per 
cent. per mensem with a stipulation that in 
case of default the rate of interest would be 


‘raised to-Rs. 1-8 per cent. and that this 


enhanced rate would be calculated from the 
date of the execution. of the mortgage and 
not only from the date of default. The 
Trial Court held that this was a stipulation 
by way of penalty and refused to allow the 
plaintiff a higher rate than 12 annas per 
cent. up to the date of decree. It declared 
on that date Rs. 2,900 to be due ås principal 
and Rs. 1,2U0 as interest, and granted the 
plaintiff a preliminary decree for recovery 
of Rs 4,100 by describing the decree as one 
under O. XXXIV, r.4 of the O. P. O., and 
directing that the decree sheet be prepared 
in Form 4 of Appendix D of the Code. 

The decree, however, was not in accord« 
ance with O. XXXIV, r. 4 for the lower 
Court did not act in compliance with 
0, XXXIV, r. 2 which required it either 
to order that an account be taken of ihg 
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amount due to the plaintiff ffor principal 
and interest and costs on a“ future date 
within six months or to declure the amount 
so due at the date of the decree. What the 
lower Court did was to declare the amount 
due at the date of suit. 

The first ground of appeal is that the 
stipulation regarding the enhancement of 
interest was nob one by way of penalty and 
` that the plaintiff should have been awarded 

the whole interest at the rate which he 
claimed. It has been conceded before us 
that the finding as to the stipulation being 
penal is correct, but we have been asked to 
grant something in addition to the rate of 

12 annas as reasonable compensation under 

s. 14 0l the Contract Act. If the plaintiff, 

however, had wanted this relief he should 
-have asked for-it in his memorandum of 

appeal, and it is not covered by his ground 

No. 1, which definitely claimed the whole 

amount of interest entered in the plaint on 


the ground that the condition for enhance- 


ment was not a penalty. We cannot now 
listen to an entirely different plea: which 
was not entered in the memorandum of 
appeal that the condition was penal but 
that reasonable compensation should be 
granted, At 

The second ground of appeal is that the 
Court below should have decreed interest 
from the date ofsuit till the date of pay- 
ment, and it has been argued on the 
strength of the reference in O. XXXIV, r. 4 
to subsequent interest that the rule obliges a 
Court in passing a preliminary decree for 
sale to allow interest at.such rate as it 
thinks fit up to the date of realisation of 
the mortgage charge bysale. We can find 
no authority for this proposition. It was 
formerly held by the Allahabad High Court 
in Amolak Ram v. Lachmi Narain (1) that 
the provisions of the Transfer of Property 
Act which subsequently were embodied in 
O XXXIV of the present O. P. C. did not 
permit a Court to allow a mortgagee decree- 
holder any interest beyond the date fixed 
foresale of the mortgaged property, but 
this view was overruled by their Lordships 
of the Privy Council in Maharaja of Bhart- 
pur v. Rani Kanno Det (2) where it was 
pointed out that the Court had full power 
to allow such additional interest. The same 
pronouncement was made by their Lord- 


(1) 19 A, 174; A. W. N. (1897) 9; 9 Ind. Dee. (N. s.) 


(a) 23 A. 181; 281. A. 35; 50. W. N. 137; 3 Bom, 
DR. 5l; 7 Sar, P, O.T, 792 (P, 0). 
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ships of the Privy Council in Sundar Koer 
v. Kai Sham Krishen 3) and these decisions 
perhaps were respousible forthe insertion, in 
r.4 of O. XXXIV of the reference to sub- 
sequent interest which did not appear in 
the old s. 88 of the Transfer of Property 
Act. But no authority has been cited to us 
where it was declared obligatory’ to grant 
interest after the date of sale, The Privy 
Council judgments referred to indicate, in 
our opinion, that the matter is entirely one. 
within the discretion of the Court. 


In the present case the lower Court ad- 
mittedly acted in error in not allowing 
interest beyond the date of the institution 
of the suit, and this mistake has been the 
cause of the present appeal which has come 
up for hearing more than four years from 
the date of the Trial Court's judgment. 
The plaintif-appellant is not: responsible 
for the delay which has occurred in bring- 
ing the mortgaged property to sale, for he 
could not in the cicumstances have execut- 
ed his decree as wellas appealed against 
it. It is our task to settle the appropriate 
relief in the light of the present situation 
and we have decided to do as follows:— 


We accept the appeal and in lieu of the 
decree of the Trial Court we passa decree 
ordering that an account be taken of what 
will be due to the plaintiff on 18th May 
1925 for, (a) the principal sum of the mort- 

we, (b) interest at 12 annas per cent. per 
mensem from the date of mortgage to 18th 
May 1925, (c) costs in the Trial Court on 
Rs, 4,100, and (d), half costs in this Court 
on the difference between (a) plus (b) and 
Rs. 4,100, and we direct that if the defend- 
ant pays into Courton or before 18th June 
1925, the amount so found to be due the 


“plaintiff shall deliver upto him all docu- 


ments relating to,the mortgaged property 
free from mortgage; that if such pay- 
ment be not made the plaintif shall be 
entitled to apply to the Court below under 
O. XXXIV, r. 5 for a final decree for sale of 
the mortgaged property and that if the net 


-proceeds of the saleare insufficient to pay 


such amount together with subsequent costs 
the plaintiff shall be at liberty to apply 
for a personal decree for the amount of the 
balance. Half costs only are allowéd to the 
plaintiff because he has failed on the point 
of enhanced interest and we decline to 


(3) 34 C. 150; 11C. W.N. 249; 5 0. L J. 108; 9 
Bom. L. R. 304; 17M. L. J: 43; 2M. L, T. 75,4 AT, 
J. 109; E A.9 P, 0). . 
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ee any further interest beyond 18th May 
~.1925, ; 
Cross-objections were filed by the defend- 
ants-respondents, but they have not been 
argued and they are hereby dismissed. 
8. D. Decree modified. 


` 


BOMBAY HIGH COURT. 
CIVIL EXTRAORDINARY APPLICATION No. 243 
oF 1924, 

March 19, 1925. _ 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. - 
PERURISURYANARAYANAN— 

PLAINTIFF—A PPLICANT 
vETSUS | 
W. L. NARSIMHA—Derexpant— 
OPPONENT. 

Presidency Small Cause Courts Act (XV of 1882), 
s. 4 I— Bombay Rent (War Restrictions) Act (II of 
1918), s. 2 (d)—-Landlord and -tenant -Person let into 
possession by tenant, whether occupant—Ejectment 
proceedings-—Small Cause Court, power of—Sub- 
tenant, whether tenant of landlord—Privity of con- 
tract. 

A tenant cannot defeat his landlord’s right of 
having recourse tothe provisions of s.41 of the 
Presidency Small Cause Courts Act by giving posses- 
sion of the demised premises to a third party. The 
third parly in sucha case becomes an “occupant” 
within the meaning of s. 41 and the Small Cause Court 
has jurisdiction to give the landlord or owner of the 
Prenes possession against such an occupant. [p. 881, 
col. 2. | z. ° 

Such a person, however, although an occupant as 
against the owner or the landlord does not become a 
tenant within the meaning of the definition contained 
in s. 2 (d) of the Bombay Rent (War Restrictions) Act. 
Therefore, where 4 tenant. sub-lets premises, he 
becomes a landlord with regard to his own tenant, but 
his tenant does not come in contact with the original 
landlord unless there has been an assignment by which 
the rights and liabilities of the original tenant have 
been transferred to his sub-tenant, so that privity of 
contract arises between the landlord and the sub-tenant. 
Consequently the sub-tenant is only a tenant within 

“the meaning of the Bombay Rent (War Restrictions) 
. Act with regard to his own immediate landlord, and 
when the owner of the premises seeks to evict his own 
tenant, he cannot be. opposed by the person who has 
been put in possession without his consent by his 
tenant. [p. 881, col. 2; p. 882, co.l] - , 

Mr. A. G. Sathaye, for the Applicant.. | 

Mr. T. N. Walavatkar, for the Opponent. 

JUDGMENT.—This is a suit filed by 

the plaintiffs under Ch. VII of the Presidency 
Small Cause Courts Act to recover posses- 
sion of their premises -on the ground that 
they required them bona fide and reason- 


‘ably for their own use. The premises 


` §6 
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were let -by the. plaintifis to the first 
defendant, and the first defendant in his 
turn sub-let a portion of them to the 
second defendant. The first defendant did 
not contest the plaintiffs’ claim and had 
vacated the premises in his occupation. 
The second defendant contested the plaint- 
iffs’ right to turn him out. The Judge 
appears to have dealt with the case as if 
there was: privity of contract between the 
plaintiff and the second defendant, and 
dismissed the suit. We must consider, 
therefore, what is the position of a land- 
lord when he finds himself confronted by 
a person in occupation holding through 
his own tenant. i ah 

Apart from any other question, it is 


-eontended that if the.landlord sought to 


eject such a -person, the suit would not 
come under Ch. VII of the Presidency 
Small Cause Courts Act, so that the plaint- 
iff would have to file his suit in the 
High Court. But we think that such a 
person would be an “occupant” according 
to the meaning of the word in s. 41 of 
the Act and it would certainly seem un- 
reasonable that a tenant might defeat his 
landlord's right.of having recourse to the 
Presidency Small Cause Courts Act, s. 41, 
by giving possession to a third party, | 
Clearly, the third party becomes an occu- 


. pant, and the Small Cause Court has 


jurisdiction to give the landlord or owher 
of the premises possession against such 
an occupant. But although such a person 
may be an occupant as against the owner 
or the landlord, it does not follow “that 
he is a tenant within the definition of 
that term in s. 2 of. the Bombay Rent 
Act. Under s. 2 (d) the expression “tenant” 
means any person by whom or on whose 
account rent is payable for any premises 
and includes every person from time to 
time deriving title under a tenant; while 
the expression “landlord” means - under 
s. 2 (e) any person for _the time being 
entitled to receive rent in respect of any 
premises whether on his own account or 
on account or on behalf or for the benefit 
of any other person oras trustee, guardian 
or Receiver for any other person; it in- 
cludes a tenant who sub-lets any premises 
and every person from time to time 
deriving title under a landlord. There- 
fore, if a tenant sub-lets premises, he 
becomes a landlord with regard to his | 
But- his tenant does notcome. 
in. contact with the original landlord unlesg 


i 
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there has been an assignment by which 
the rights and liabilities of the original 
tenant have been ‘transferred to his sub- 
tenant, so that privity of contract arises 
between the landlord and the sub-ténant. 
Consequently the sub-tenant is only a 
tenant under the Rent Act with regard to 
his own immediate landlord, and when 
the owner of the premises seeks to evict 
his own tenant, he cannot be-opposéd by 
the person who has heen put in- posses- 
‘sion without his consent by his tenant. 
We think, then, that the second defendant 


had no right to resist the plaintifs claim . 


for possession of the premises. He could 
have resisted the claim of his own immediate 
landlord to eject him within the limits 
allowed him under the provisions of the 
- Rent Act, but as soon as the tendney 
between the plaintiff and the first defend- 
ant came toanend by the first defendant 
surrendering possession, then the plaintiff 
was entitled to possession from the second 
defendant who had been putin possession 
by the first defendant. If that were not the 
legal position of the parties, the result would 
be that a tanant could always. postpone his 
landlord’s rights if established to recover 
- possession, by sub-letting the premises to a 
third party, and the landlord’s right to get 
: possession of the premises might be in- 
definitely postponed by a series of sub-lett- 
ings. Wethink the Rule must be made 
absolute and the suit decreed against the 


second defendant also. with costs in the. 


Trial Court and in this Court. 
Z. K. Rule made absolute, 





ALLAHABAD HIGH COURT. 
COivIL Reviston No. 47 or 1925, -~ 
June 17, 1925. 
Present: —Sir Grimwood Mears, KT., 
Chief Justice, and Mr. Justice Mukerji: 
Mr. As L. BROW NE— Petitioner 


e veTSUs 
Mapan H. A. PEARCE MILLINER— 
OPPOSITE PARIY. 

Indian Army Act (VIII of 1911), s. 120—Army Act, 
1881, (44. & 465 Vict, Ch 68), ss. 186, 190—Civil Fro- 
cedure Code (Act V of 1908), 8. 60—- Army Assisidnt 
Surgeon—Pay, whether attachable—“Indian Articles of 
War", meaning oJ. 

The pey ofan Army Assistant Surgeon, who isa 
~ Warrant Officer under the Army Regulations, ‘ig not 
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liable to attachment in satisfaction of a Civil “or 


Revenue Court decree, whether the Assistant Surgeon 
was recruited under British conditions or in India. 
Lp. 883, col. 2.) 

The reference i in s. 60, C. P. O., 
of War”, is now applicable to the Indian Army 
(YIH of 1911), the previous Statutes described as 
SEN Articles of War having been repealed.’ [p. 883, 
co 


Civil revision from an orderof the Judge 
of the Court of Small Causes, Agra, dated 
the 12th December 1924. 

Mr. G. W. Dillon, for the Applicant. 


JUDGMENT.—Madam Pearce, a 
Milliner of Agra, sued, Assistant Surgeon 
Browne, a member of the Indian Medical - 
Department, for a sum of about Rs. 40. 
There are no particulars befcre us to show 
us the date or the actual amount, but at 
all events at the time when the judgment- 
creditor was seeking to recover the money 
by attachment the sum was then Rs, 46-6-0. 

An application was made to the Small 
Cause Court Judge asking for the attach- 
ment of part of the pay of this Assist- 
ant Surgeon. That attachment issued, 
and when the papers arrived at head- 
quarters the authorities there refused to 
recognise the order of the Court, contend- 


to “Indian Articles 
Act 


-ing that the pay of the Assistant Surgeon 


was not attachable. Certain correspond- 
ence followed, and- eventually’ the Govern- 
ment Pleader was instructed to lodge 
objections to the attachment of the judg- 
ment- debtor's pay. Those objections were 
dated the 21st October 1924, and seemed to 
treat the matter on the. basis that this 
Assistant Surgeon was subject to the pro- 
visions of the Indian Army Act. On the 
argument the Small Cause Court seems to 
have been to some extent embarrassed. by 
want ‘of authorities and eventually the 
Judge decided to disallow the objection. 


. Thereupon the matter hascome up here in 


revision. 
The point really is isa veryshort one, and. 
we may as well treat it under both beads of 


-the. English authorities and the Indian, 


because Mr. Dillon whilst putting. forward 
the view that the Assistant Surgeon is in 
fact recruited under British conditions 
agrees that it is possible he might have 
been recruited in India. In effect the position 
is precisely the same. An Assistant Surgeon 
is a Warrant Officer and is so described in 


Army Regulations Volume II, para. 132. 
Wha.ere: his grade, a it Ist, 2nd, 
3rd or 4th Class, he. a Warrant 


Officer. Whether in the British or Indian 


-7 Commission. 
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Army he is alike a Warrant Officer. 
< As regards the British Army he undoubted- 
ly comes under the generic’title of “soldier” 
as distinguished from “officer”, the latter 
word being used as applicable only to those 
who hold His Majesty’s commission. A 
reference tó the Army Act of 1881 (44 
& 45 Vict. Ch. 58), s. 190 (cl. 6) shows 
that “the expression ‘soldier’ does not 
include an Officer as defined by this Act, 
but, with the modifications in’ this Act 
` contained in relalion to Warrant. Officers 
gagah does include a Warrant Officer not 
having an Honorary Commission.” The 
Assistant Surgeon in this case isa Warrant 
Officer who does not hold an Honorary 
We, therefore, is in the 
Army Act designated as a “soldier” and 
_ subject to the legislation enacted for 

“soldiers.” By s. 136 of the same Act it is 
prescribed that the pay of an officer or 
soldier of Her Majesty's Regular Force 
shall be paid without any deduction other 
than the deductions authorised by this or 
any other Act or by any Royal Warrant 
for the time being’. To that section must 
be added in virtueof the provision of the 
Army Act (58 Vict. Ch. 7) s. 4 ‘or by any 


law passed by the Governor-General of 


India in Council.’ 

Therefore, so far as we have gone it is 
perfectly clear that unless there has been 
some law passed by the Governor-General 
of India in Council, the pay of a British 
soldier of His Majesty’s Regular Force serv- 
ing in Indiacannot be the subject of attach- 
ment. i > 

Attachment is dealt with in s. 60 of the 
C. P. C., and in the proviso to that seċtion 
certain salaries of certain public officers or 
servants are attachable to a certain extent. 
_ Section 2 (cl. 17) describes who are the 

‘public officers who fall under -the deserip- 
tion of persons whose salaries are attach- 
able. Sub-head (6) of cl. 17 is as fol- 
lows:—‘Every Commissioned cr Gazetted 
Officer in the military or naval forces of 
His Majesty,......... while serving under the 
Government.’ Now itis obvious that the 
clause does not include Assistant Surgeon 
Browne, because he is not a Commissioned 
Officer. But it has been suggested that the 
enactments known as the C. P. ©. was in 
facta law passed by the Governor General 
of India in Council, and ifsos 17 (e) might 
be read as making the pay of Commissioned 
Officers in the inilitary forces of His Majesty 
gerving in this country, liable tọ attach- 
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ment. We understand, although it is not 
necessary for our decision, that a Commis- 
sioned Officer of His Majesty's forces serving 
ina British Regiment is. not technically 
serving under the Government, and that is 
why the provision in the O. P. C.,s. 60, is 
not applicable to him. We understand 
also, though it is not also necessary for our 
decision, that a British Officer who passes 
into the service of an Indian Regiment, and 
thus is serving under the Indian Govern- 
ment is liableto have his pay attached. We 
have thought fit to mention this because 
had we not said something of" this charac- 
ter, it might have been assumed that Assist- 
ant Surgeon Browne escaped simply on 
the ground that he was not a Commissioned 
Officer; and that had he happened to have 
held an Honorary Commission he would 
have been liable to have his pay attached. 

Now, on the assumption that he was an 
Assistant Surgeon recruited in India, we 
find the position to be the same. Section 
126 of Act VIII of 1911 says that the pay 
and allowances of any person subject to this 
Act shall not be attached by direction ‘of 
any Civil or Revenue Court in satisfaction. 
ofany decree or order enforceable against 
him. Section 2 of the same Act mentions 
Warrant Officers specifically as persons 
subject to it. Under the provisions of this. 
Act, therefore, Assistant Surgeon Browne is 
clearly included and his pay is not attach- 
able even on the assumption that he was 
recruited in India. Further a reference to 
s. 60 (j) shows that no attachment can issue 
as regards pay and allowances of persons to 
whom the Indian Articles of War applied. 
Act V of 1869 was described as the Indian 
Articles of War a pescription also continued 
in the amended Act XIL of1894. Bothof the 
Acts have been repealed, and the present 
Act is Act VIII of 1911, to which we have 
just referred That is styled the Indian 
Army Act. So that there is no doubt that 
the reference in the C. P. O., wherein the 
Statutes are described as the Indian Articles 
of War, must now be regarded as referring to 
Act VILL of 1911. . 

In these circumstances we are of: opinion 
that this revision must be allowed’ and that 
the salary of this Assistant Surgeon was not 
attachable. 

The money which has been paid under 
protest by the Coutroller of Military Ac- 
counts, Meerut, must be refunded. _ 

N.H. Revision allowed, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT.. 

SEconD Civic ArreaL No. 102-B or 1923. 
August 28, 1924. 
Present:—Myr. Prideaux, A. J. O. 
FATELAL—PLAINTIUF—APPELLANT 
versus 
Musammat SITI~ Drerenpant— 
RESPONDENT. 

Registration Act (XVI of 1908), s. 77—Limitation 

Act (IX of 1908), s. 14-—-Suit to enforce registration 
instituted in wrong Court —-Return of plaint—Period 
occupied, whether can be excluded. 
- Section 14 of the Limitation Act is not applicable to 
a suit brought under s. 77 ofthe Registration Act to 
enforce registration of a document, and the period 
occupied in prosecuting such a suit ina wrong Court 
cannot be excluded in computing the period of limita- 
tion prescribed by law. f 

Veeramma v. Abbiah, 18 M. 99; 6 Ind. Dec. (x. s.) 
418 (F. BJ), Abdul Hakim v. Latifunnessa Khatun, 30 
0. 532; 7 O. W. N. 550 and Khagendra Narayan Roy 
Barman v. Bamani Bar mani, 54 Ind. Cas. 228; 24 Q. 
W. N. 29, referred to. 


Appeal against a decree of the Addi- 
tional District J udge, Akola, dated the 27th 
Soa 1922, in Civil Appeal No. 95 of 
192 

Mr. M. B. Niyogi, To the Appellant. 

. Mr. C. B: Parikh, for the Respondent. 


JUDGMENT. —This appeal arises out 
of. a suit to enforce registration of a con- 
veyance. The suit was ‘instituted in time, 
‘but wrongly, in the Court of the Sub- 
Judge, Kuamgaon. That Court returned 


“the “plaint to De presented to the Court 


in which the suit should have been insti- 
tuted. When it was returned it was more 
than 30 days after the District Registrar's 
order refusing to register the document. 
The plaint was filed in the Court of the 
Munsif, Jalgaon, as it should have been, on 
the next day. after it was returned by ‘the 
Sub-Judge, Khamgaon. 
whether the plainuit was entitled.to exclude 
the period during which the plaint was 
lying in the Court of the Sub-Judge, Kham- 
gaon, in computing the period of limita- 
tion for instituting the suit.- Both tie 
lower Courts have dismissed the suit as 


an by imitation. -Hence the present. 


oP Rare is little doubt that the trend of 
authority is in favour of the view ‘taken 
by the Courts below. It was held in 
Veeramma v. Abbiah (1) that the Registra- 
tion Act being a special Act complete in 
itself, the provisions of Limitation Act, 
8.7, do not apply to suits instituted under 


-(1) 18 M. 99; 6 Ind, Dee. (N, 8.) 418 (F. B). - 


BUTA SINGH v. JAGU, 


The question arose . 
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s. 77. for a decree directing a document 
to be registered; and in Abdul Hakim v. 
Latifunnessa Khatun- (2) the view en- 
unciated is that s. 14 of the Limitation Act 
was not applicable to the case of a suit 
brought ina Civil Court to enforce regis- 
tration of a document. A part of ‘the 
head-note in Khagendra Narayan Roy Bar- 
man v. Bamani Barmani (3) reads as fol- 
lows :— ` 

“That under s. 29 (1) (b) of the Limitation 
Act nothing in that enactment affects or 
alters any period of limitation specially ` 
prescribed for any suit, appeal or appli- 
cation by any special or local law, and 
inasmuch as ss. 71 to 77 of the Registration _ 


.Act lay down a complete procedure where’ 


registration is refused and ass. 77 limits 
the period within which a suit isto be, 
brought to 30 days, the said period cannot 
be extended undér s,14 of the Limitation 
Act on the ground of prosecution of ‘pro- 
ceedings in good faith in a Court not 
having. jurisdiction in the matter.” 

The last case I need refer to is Kalimud- 
din Mollah v. Sahibuddin Mollah (4). It 


‘seems to mé that there is ro doubt that the 


Registration Act is a complete Code; that 
in the present case the provisions of s. 14 of 
the Limitation Act cannot he applied; and 


‘that the time during which the plaintiff 


was proseculing the suit in the Court of 
the Sub-Judge, Khamgaon, cannot be ex- 
cludedin computing the period of limitation 
prescribed by s. 77 of the Indian Registra- 
tion Act. f 

The case has been rightly decided, and 1 
dismiss this appeal’ with costs. Appellant 
will pay respondent's costs, 


K. S. D. Appeal dismissed. ' 

(2) 30 ©. 582; 7-0, W., N. 550. 

(3) 54 Ind. Cas. 228; 24 O. W.N. 29, 

ud 54 Ind. Cas. 705; 47 O. 300; 24 ©. W., N. 4; 30 0. . 
455 E BA. l 
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LAHORE HIGH COURT. . 
SECOND CIVIL APPEAL No. 2680 or 1923. 
April 8, 1924. 

_ Present:—Mr. Justice Abdul Raoof. 
BUTA SINGH AND OTHERS-—DEFENDANTS— 
APPELLANTS 
versus 
JAGU AND orHERS—PLAINTIFFS— 
RESPONDENTS. 

Punjab Tenancy Act (XVI of 1887), s. 7? (8)—Landy 


P89 I. C. 1925] ~ sIvANOHAND GAMBHIRMAL V. LAXMINARAYAN GANESHRAM, 
lord and tenant—Suit to recover possession of holding : 


_by heirs of occupancy tenant—Jurisdiction of Civil 
and Revenue Courts. 

A suit by the heirs of an oscupancy tenant to re- 
Cover possession of the occupancy holding from the 
landlord is cognizable by a Revenue Court and not by 
a Oivil Court. ; 


Akbar Hussain v. Karam Dad, 48 Ind. Cas. 8; 90 P. 
R. 1918, folléwed. 


Second appeal from a decree of the 


Additional District Judge, Lahore, dated 
the Ist June 1923. 

Dewan Mehr Chand, for the Appellants. 

- JUDGMENT.—The facts giving rise 
to this second appeal are few and simple. 
Moti was the occupancy tenant. of the land 
in suit, He mortgaged it to Kishen Singh 
and others. The defendants as proprietors 
-brought a suit for the cancellation of the 
mortgage and succeaded in getting a decree 
in the execution of which they obtained 
possession of the land in dispute on the 
6th of June 1916. On the death of Moti his 
sons brought the ‘present suit for posses- 
sion. One of the pleas raised in defence 
was that the suit was cognizable by a 
Revenue Court and a Civil Court had no 
jurisdiction to entertain it. The Trial 
Court held that the suit was cognizable by 
a Civil Court and granted a decree for 
possession. That decree has been con- 
firmed by the Additional District Judge of 
Lahore. The defendants have consequently 
_ preferred this second appeal. 

On question of jurisdiction the Full 


Bench decision in Akbar Hussrin v. Karam - 


Dad (1) appears to be conclusive. Under 
similar circumstances in Malindar Singh 
v. Allah Ditta (2) a Division Bench of this 
Court on the 19th of November 1923 de- 
cided following the ruling in Akbar 
Hussain v, Karam Dad (1) that such a suit 
was cognizable by a Revenue Court. 

I, therefore, accept this appeal and acting 
under s. 100 (3) of the Punjab Tenancy Act 
direct that the decree passed by the Oivil 
Court be registered in the Court of an 
Assistant Collector, first grade. I make nọ 
order as to costs. : 

Z. K. Appeal accepted. 


(1) 48 Ind. Cas. 8; 90 P. R. 1918. 
(8) 78 Ind. Cas. 346; (1924) A. L R. (L.) 539. 
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BOMBAY HIGH COURT. 

Second Civit AppeaL No. 649 or 1923, 

March 20, 1925: ; 
Present:—-Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
JIVANCHAND GAMBHIRMAL AND 

OTHEKS— PLAINTIFFS—APPELLANTS 
versus 

LAXMINARAYAN GANESHRAM— 
DEFENDANT --RusponDEnT, 

Contract Act (IX of 1872), s. 30—Bombay Act (III 
of 1865), s. 1—Sale.of goods—Wagering contract— 
Agreement to pay differences—Re-sale of goods to vendor 
—Swit to recover amount of loss, whether maintainable, 
Plaintiff sold certain goods to the defendant for 
forward delivery. At the time of the contract it'was 
not intended by either party that delivery of the 
goods should be given and taken. The intention 
of the parties was that differences only should be 
paid or received according to the market-rate at the 
due date. Before the due date arrived defendant 


` perceived that the price of the goods was rapidly 


falling, and he sold the goods back to the plaintiff at 
the vate then prevailing, the result being that the 
loss on the original contract was fixed as from that 
date instead of remaining uncertain till the due date 
arrived. After the due date plaintiff sued the defend- 
ant to recover the amount of the loss so fixed: 

Held, that the contract between the parties fell 
within the purview of s. 1 of Bombay Act IlI of 1865 
and was void and that plaintiff's suit must, conse- 
quently, be dismissed. [p. 888, cols. 1 & 2] 

Second appeal from a decision of the 
Acting District Judge, Khandesh, in 
Appeal No. 295 of 1920, confirming a dec- 
ree passed by the Joint Subordinate Judge 
at Dhulia, in Civil Suit No. 61 of 1919. 

Mr. K. H. Kelkar, for the Appellants. 

Mr. P. B. Shingne, for the Respondent, 


JUDGMENT.—The plaintiffs sued to 
recover Rs. -756-3-0 and costs of the suit 
alleging that the defendant agreed to pur- 
chase from plaintiffs five bales of Fancy 
Border Dhotees of Amalner Mill weighing 
1250 lbs. at the rate of Rs. 2-12-9 per lb., 
that the delivery was to be made on Nov- 
ember 18, 1918, that the market-rate of the 
said goods began to decrease, that the de- 
fendant fearing a steady fall in the rate and 
consequent loss therefrom ‘agreed to sell the 
goods to plaintiffs at the rate. of Rs. 2-1-3 


“per lb. and that plaintiffs thus stood to gaina . 


profit of Rs. 742. 3-0 inthe bargain, and that 
the payment of the said profit amount by 
the defendant. to plaintiffs became due on 
November 18, 1918, the due date for de- 
livery, S 

The defendant admitted the agreements 
in suit but contended that no actual de- 
livery of the goods was intended on either 
side, that the agreements were by way of 
wager and were illegal and void, 


886 
The Trial Court found that the transac- 
tions in suit were wagering transactions 
and dismissed the suit. The District Judge 
came to the conclusion that the original 
contract by the plaintiffs to deliver five 
bales to the defendant was a wagering 
contract, that there was no intention on 
either side to giye or take delivery and, 
therefore, agreed with the judgment of the 
_ Court below dismissing the plaintiffs’ suit. 
The léarned Judge does not seem to have 
considered the point whether the agreement 
whereby the goods were sold back to the 
plaintifs was also a wagering contract. 


The’ plaintiffs sought to avoid the consequ- | 


ences of s. 30 of the Indian Contract Act by 
stating that the cause of- action was a claim 
for a specific amount of money agreed upon 


. before the due date between the parties as 


the profit due to the plaintiffs on the original 
transaction Although there must be a very 
large number of cases between merchants 
and others in which forward transactions 
are settled and differences paid according 
to such settlement, there does not appear 
to have been any case reported in. which 


the defendant has disputed his liability to’ 


pay the amount settled by a cross-contract 
on the ground that both transactions came 
within s. 30 of the Indian Contract Act. 
It seems to us, even if it can be said, as 
in’ this case, that the plaintiffs and 
defendant agreed when the settlement of 
the contract for sale was entered into, that 
differences would be paid on the due date 
as profits to the plaintiffs on that contract, 
so that such an agreement would not come 
within s. 30 of the Indian Contract Act, 
it would certainly come within the pro- 
visions of s. 1 of Bombay Act III of 1865. 
The real nature of the transaction was as 
follows:—The plaintiffs sold five bales to the 
defendant for forward delivery, At the 
time of the contract it was not intended by 
either party that delivery should be giveh 
by the plaintiffs and taken by the defen- 
dant: It wasthe intention that differences 
only should be paid or received according 
to’ the market rate at the due date. 
contract then was a wagering. contract. 
Before the due date arrived the defendant 
perceived that the price of the goods was 
rapidly falling and he thoughtit advisable 
tosell the goods back to the plaintiffs at 
the rate. then prevailing. The only result 
was that the loss on the original contract 
was fixed as from that date instead of re- 
maining uncertain till the due date arrived, 


IBRAHIM HUSSAIN KHAN V, SHEOPRATAP NARAIN, | 
There was then an agreement to pay differ- ` 


That. 


> (89 1.0, 1925] 


ences arising out of the original wagering 


contract, Section lof Bombay Act HI of . 
- 1865 is as follows:— ` 


“Al contracts, whether by speaking. writ- 
ing or otherwise, knowingly made to further 
or assist the entering into, effécting or. 
carrying out agreements by way of gaming 
or wagering, and all contracts by way -of: 
security or guarantee for the- performance 
of such agreements or contracts, shall We 
null and void; and no suit. shall be allowed 
in any Court of Justice for recovering any - 
sum of money paid or payable in respect of 
any such contract or contracts, or any such . 
agreement or agreements as aforesaid” - > 

The defendant then agreed by the second - 
contract to pay the plaintiffs a certain sum 


.as the plaintiffs’ profit on the wagering Con- 


tract and that clearly comes within that 
section. We think then that the plaintiffs’ - 
suit was rightly dismissed and this appeal. | 
should be dismissed with costs. 

‘Z. K. Appeal dismissed: 


PATNA HIGH COURT. ; 

APPEAL FROM ORIGINAL ORDER No. 140 oF 

` 1924. ; 

| May 15, 1925. h 
Present:—Mr. Justice Adami and 
Mr. Justice Kulwant Sahay. 
Syed IBRAHTM HUSSAIN KHAN 
AND OTHERS— APPELLANTS 
VveETSUs 6 s 

SHEOPRATAP NARAIN— RESPONDENT. | 

Limètation Act (IX of 1908), Sch. I, Art. 182-~ 
Execution of decree—Application in continuation of 
previous application, nature, of—Objections to execu- 
tion of decree, dismissal of —Appeal—Limitation, ex- ` 
tension of. . ; ` ' 

Where a decree-holder desires that an application 
fogexecution should be regarded as a continuation of 
a previous application, he must show that the scope of 
the application is the same as that of the previous 
application. [p. 888, col. 1.] 

Kesho Prasad Singh v. Harbans Lal, 53 Ind. Cas. 85; 
2 P. L. T. 92; (1920) Pat. 109, followed 

Where a decree-holder is prevented from proceed- 
ing with an application for execution of his decree 
owing to objections filed by the judgment-debtor and 
an assignee of the decree, limitation for a fresh appli- - 
cation for execution begins to run from the date on 
which the objections are dismissed. The mere fact 
that the assignee files an appeal against the order of 
dismissàl does not operateas abar to the decree- 
holder taking out fresh execution and does not, there- 
fore, furnish him with a fresh period of limitation. [p, 
887, col. 2; p. 888, col. 1] $ 


[89 I. O. 19251 


Appeal from an order of the Subordinate 
Judge, Saran, dated the 29th March 1924. 

.. Syed Noorul Hussain, for the Appal- 
lants. 

Mr. Jadubans Sahay, for the Respondent. 

JUDGMENT. 
_ Kulwant Sahay, J.—Thisisanappeal 
“by the decree-holder againstan order of the 
Subordinate Judge of Saran, dated the 
29th March 1924, whereby he- allowed the 
objection of the judgment-debtor and dis- 
missed the application for execution. 

The decree-holder obtained a mortgage- 
decree on the 28th February 1910. By 
this decree future interest was not allowed. 
There was an appeal by the defendant 
against the mortgage decree and a cross-. 
appeal was filed by the plaintiffs as regards 
the future interest. The appeal was dis- 
missed by the Calcutta High Court on the 
30th July 1914 with costs amounting to 
Rs, 540-8-6 The cross-appeal of the plaint- 
iff was dismissed for default. An appli- 
cation was made for restoration of the 
cross-appeal which was allowed and ulti- 
mately the cross appeal was decreed on 
the 16th February 1916, whereby the 
future interest was ordered to be added 
to the mortgage-money. The decree was 
amendéd accordingly on the 29th August 
1917 Pending the hearingof the appeal 
in the High Court, the plaintiff decree- 
holder assigned his interest in the decre@e 
to one Rai Gulab Chand reserving to him- 
self the costs which might be allowed to 
him in the appeal tothe High Court, The 
assignee executed his decree and realised 
the mortgage money. The original decree- 
holder applied for execution of the decree 
for costs awarded by the High Court and 
for realisation of future interest by An 
application. filed on the 24th August 1918. 
This was registered as Execution Case No. 
146 of -1918. Two objections were filed 
to this execution, one by the judgment- 
debtor and the other by the assignee of 
the decree. The objection of the assignee 
was that under the assignment future 
interest could not be realised by the decree- 
holder but the assignee was entitled tothe 
same. The objection of the judgment- 
debtor related to certain other matters. Both 
objections were disallowed, the objection of 
the assignee by an order of the 10th Feb- 
ruary 1919and that of the judgment-debtor 
by an order dated the 12th February 1919. 
It appears that inthe meantime the as- 
signee had filed a formal application for 


IBRAHIM HUSSAIN KHAN V, SHEOPRATAP NARAIN, 


887 


execution for realisation of the future 
interest and costs. This application was 
filed on the 18th January 1919 and was 
registered as Execution Case No. 9 of 1919, 
An objection was filed to this execution 
by the decree-holder and the application 
was ultimately dismissed on the 12th 
February 1919, 

Three appeals were preferred to the High 
Court against these orders, Appeal No. 134 
of 1919 was by the judgment-debtor arising 
out of the Execution Case No. 146, Appeal 
No. 154 of 1919 was by the assignee and 
arose out of the same Execution Case No. 
146, and Appeal No. 127 of 1919 was also 
by the assignee against the order passed 
in his own Execution Case No. 9 of 1919, 
All these ‘three appeals came on for- 
hearing and were disposed of together 
by one judgment dated the 10th August 
1920. The result was that future interests 
were declared to be realisable by the. 
assignee and the costs only by the original 


< decree-holder. 


The application for execution out of 
which the present appeal arises was filed 
on the 10th August 1923 and the prayer 
was for the realisation of the costs by 
sale of the remaining mortgaged properties. 
With the application for execution, however, 
no list was given of the-mortgaged pro- 
perties but subsequently a list was filed 
setting out the properties which the decree- 
holder wanted to sell for realisation of 
the costs. < 

An objection was filed by the judgment- 
debtor who was the defendant No. 2 in 
the case on the ground that the appli- 
cation was barred by limitation and that 
the decree could not be realised from 
properties other than the mortgaged pro- 
perties and the properties from which 
the ` decree-holder sought to realise his 
decree were not the mortgaged properties. 

‘This objection has been allowed by the 

*Subordinate Judge and the present appeal 
has been preferred by the decree-holder 
against the order allowing the objection. ° 

As regards the question of limitation, ` 
it is clear that the present application 
was filed more than three years from the 
date of the execution which was filed on 
the 24th August 1919. It is, however, 
contended that on account of the ohier- 
tions filed by the judgment-debtor and 
the assignee of the decree the decree-holder 
was prevented from taking ont fresh 
execution. The obstacle which in any. 
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way lay in the way of the decree-holder 
was, however, removed by thé dismissal 
of the objections by the .order of the 
Subordinate Judge passed on the 10th 
February 1919. After that there was no 
obstacle in the way of the. decree-holder 
to take out execution of his decree. It 
is contended that the appeal tothe High 
Court prevented him from taking .out 
execution. The filing of the appeal against 


the order of the Subordinate Judge by the 


< assignee of the decree could not in any 


way operate asa bar to the decree-holder 


“taking out fresh execution. 


(i 


_ gaged properties. 


-vious application. 


‘execution 


It is next contended that the present ap- 
plication may be considered to be a con- 
tinuation of the first application. This, 
however, cannot be considered to be a 
continuation of the first application, it is 
necessary for the decree-holder to show 
that the scope of the present applica- 
tion is the same as that of the pre- 
This was laid down 
by this Court in Kesho Prasad Singh 
v. Harbans Lal (1). We find, however, 
that the present execution’ is against 
only one of the judgment-debtors named 
Bajrang Bahadur. The first application for 
was against two judgment- 
debtors, namely, Bajrang Bahadur and 
Sheopratap Narain. Moreover the first exe- 
cution was for the realisation of the costs 
as well as for future interest; the present 


- execution is for the realisation of the 


costs only.. In the first execution the 
prayer was to proceed against the mort- 
gaged properties. In the present case it 
has been found that the properties sought 
to be proceeded against are not the mort- 
Under the circumstan- 


ces it is clear that the present application 


‘cannot be considered, to be a continuation 


“seeks to proceed are not 


of the first application. The present ap- 
plication is, therefore, barred by limitation 
and cannot ‘proceed. 


As regards the -second: ground, it is 
conceded ky the learned Vakil for the 
appellant that the decree-holder cannot 
proceed against the other properties so 
long as the mortgaged properties are not 
exhausted. .There is a finding that the 
present properties against which he now 
the mortgaged 
properties and it has not been proved 
that the mortgaged properties are not avail- 


“able for sale, 


(1). 53 Ind, Oa, 85; 2 P, L, T, 22; (192 0) Pat. 109, 


-PESTONJI V. GANPAT, 


489 I. 0. 1925) 


Under the circumstances there ‘are no 
merits in this appeal and itmust be dis-- 
missed with costs. ' 

Adami, J,—I agree. 

Z..K. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. i 
Crvit Revision No. 319 of 1922. 
December 12, 1923. 
Present:—Mr. Baker, J.C. 
PESTONuI AND ANOTHER — DRORER-HOLDERS 
—APPLICANTS 
TETSUS 

GANPAT AND 0OTHERS— JUDGMENT-DEBTORS 

—Non-APPLICANTS, 

Civil Procedure Code (Act V of 1908), 8. 47; 0. XXI, 
rr. 58, 63—Execution of decree—Decree against sons 
of debtor—Other members of family, whether can be 
made parties to execution proceedings—Attachment— 
Objection, order on—Procedure. 

he Manager of a joint Hindu family consisting of 
himself, his sons and his brothers, incurred debts as 
the Manager of the family. After his death his sons 
were sued as representing him and: a decree was 
oktainéd by the creditor against them and the 
assets of the deceased. A house was attached in 
execution ofthe decree and the brothers of the 
deceased objected that their share in the house could 
not be attached. Thereupon the decree-holder moved - 
the Court to join the objectorsas parties to the 
execution proceedings. The application was rejected. 
If revision : 

Held, (1) that the decree having been obtained 
against’, the sons ofthe deceased alone, it was not 
binding on other members of the family or persens in 
possession of the family property ; |p. 889, cols. 1 & 2] 

(2) that the question relating to the satisfaction o: 
the decree fell within the purview of s. 47, ©. P. ©. 
and that as the brothers of the deceased were neither 
parties to the suit nor the representative of any party, 
theygould not be joined in execution proceedings ; 
[p. 889, col. 2.] 

(3) that the decree not- -having been obtained against 
the deceased debtor himself and the property in the 
hands of his brothers having come to them by 
survivorship and not from the deceased, ss. 50, 52 and 

53 of the C. P. C. had no application to the case ; 
Abid] f 

(4; that the objection of the brothers to the attach- 
ment having been allowed, the order could cn)y te set 
aside by a suit under O. XXI, r. 63 of the O. P. 0. 
[ibid.] 

Revision against an order of the Judge, 
Small Cause Court, Khandwa, in Civil Suit ° 
No 4733 of 1922, ‘dated the 24th October 
1922. 

Mr. W. R. Puranik, for the Applicants. 

Mr. S. B. Gokhale, for the Non-Applicants. 


ORDER.—This is an application for 
revision ofan order in execution proceed- 
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ings passed by the Small Cause Court 
Judge, Khandwa, refusing to allow the 
names of the non-applicants Shankarlal and 
Bholu to be brought on record as legal re- 
presentatives in execution proceedings. 

The facts are that one Rambhau alleged 
to be the manager of a joint Hindu family, 
consisting of himself, his sons Ganpat and 
Sampat, and his brothers Shankarlal and 
Bholu, had incurred debts as the manager 
of. the family. After his death his sons 
were sued as representing him and a decree 
was obtained by the plaintiffs against them 
and the assetsof Rambhau. In execution 
of the said decree one house was attached, 
but the non-applicants Shankarlal and 
Bholu objected to the attachment, stat- 
ing that their share in the house could 
not be attached. Thereupon, the plaintiffs 
‘moved the Small Cause Court, whose decree 
was being executed, to join the non-applic- 
ants as parties to the proceedings to enable 
plaintiffs to establish as against them that 
theentire house was liable to be attached and 
sold. The Small Cause Court Judge refused 
the application as the judgment-debtors 
Ganpat and Sampat were alive and the 
names of Shankarlal and Bholu could not 
be brought on record as legal representa- 
tives, 

It is.contended on behalf of the applic- 
ants that the Small Cause Court is under 
a misapprehension, as itis not intended to 
bring Shankarlal and Bholu on record as 
legal representatives of the judgment-deb- 
tors. F 
This-application does not lie for various 
reasons. The applicants rely on Kesheo Ram- 
„chandra v. Jawahir Kunwar (1), in which 
it was held that a judgment-creditor who 
has obtained a simple money-decregis en- 


titled to show in execution proceedings that ` 


the decree was obtained against the judg- 
ment-debtor in his capacity as manager of 
the family property and on account of a 
debt which is binding on the other megn- 
-bers of the. family. He is also entitled 
after the death of the judgment-debtor to 
` proceed against the property in possession 
of the other members of the family. 


This ruling does not apply to the facts of 
the present case, because in it a decree was 
` obtained against the judgment-debtor him- 
self. In the present case the person incurr- 
ing the debt was dead, andifthe applic- 
ants wanted the decree to be binding on 


(1) 160. P. L. R. 19, 
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other members of the family or persons in 
possession of the family property, it was 
open to make them partes to the suit; 
which they did not do. They chose to 
make only the sons as defendants and 
obtained a decree against them. 

Any questions arising asto the satisfaction 
of the decree are questions under s. 47 of ` 
the ©. P. O. and as the non-applicants 
Shankarlal and Bholu are neither parties to 


-the suit nor representatives of parties they 


cannot be joined in execution proceedings. 
Section 50, C. P C.. has no application þe- 
cause this is not a case in which the judg- 
ment-debtor has died before the decree has 
been fully satisfied. Sections 52 and 53 also 
will not apply to the property in the hands 
of the non-applicants, asit has not come to 
them from deceased Rambhau. 

Another point is that the non-applicantg 
put in an objection to the attachment, 
which was allowed, and must be taken to 
be a proceeding under O. XXI, r. 58, C. P, 
C., and such an order can only be set aside 
by a suit under O. XXI, r. 63. | 

The order of the Small Cause Court, there- 
fore, refusing to join Shankarlal and Bholy 
as parties in execution proceedings was cor- 
rect, and the application is dismissed with 
costs. i i ; 


Z, K. Application dismissed, 


BOMBAY HIGH COURT. 
First Orvit APPEAL No, 205 or 1924, 
. March 23, 1925. 

Present:—Sir Norman Macleod, Km, 
Chief Justice, and Mr. Justice Coyajee, 
VISHNU MORESHWAR DABHOLKAR 
. AND OTHERS— DEFENDANTS—APPELLANTS 

i ' VETSUS 
SADASHIV SHIVRAM NISALE— 
PLAINTIFF-— RESPONDENT NO. 1, 

Civil Procedure Code (Act V of 1908), 0. XXXIV 
y. £—Morigage suit—Compromise— Decree directing 
sale of mortgaged and other properties on default of 
payment—Execution of decree—Final decree, whether 
necessary—Separate suit, whether necessary. 

A mortgage suit was compromised and a decree 
was passed in accordance with the compromise direct- 
ing the payment of the decretal amount by instal- 
ments. One of the provisions of the compromise 
was that in default of payment of any two instalments 
the plaintiff would be entitled to recover the whole 
amount due to him by sale of the mortgaged property 
in suit and of certain properties mentioned in a gub- 
sequent clause which were given as security for the 
performance of the decree. Default was made in pay- 
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ment of two instalments and the decree-holder sought 
to recover the whole of the amount then due to him 
by sale of the mortgaged property and of the pro- 
*perties mentioned as security in the compromise: 

Held, that the decree passed on the basis of the 
compromise was nota: preliminary decree and that 
the decree-holder was entitled to bring the mort 
gaged property to sale in execution of the decree 

`- without applying that the decree may be made final 
and- that the properties mentioned as security in the 
compromise deed could be sold in execution of the 
‘decree without bringing anew suit for the purpose. 
[p. 888, col. 2; p. 839, col. 1.) 

First appeal from a decision of the 
First Olass Subordinate Judge at Ahmed- 
nagar, in Darkhast No. 703 of 1922. 

Mr. B. K. Dhurandhar, (with him Mr. 
V. D. Limaye), for the Appellants. i 
. Mr. G. N. Thakor, (with him Mr. J. G. 

Rele), for Respondent No. 1. 
JUDGMENT. 

Macleod, C. J.—In Suit No. 333 of 1920 
in the Court of the First Class Subordinate 
Judge at Ahmedaager, a compromise decree 
was passed in which it was directed that a 
sum of over Rs. 32,000 with interest should 
be paid by annual instalments of Rs. 5,000 
a year. Clause 7 was as follows :— 

“In default of payment of any two instal- 
ments the plaintiff should treat that the con- 
. cession regarding the instalments that were 
allowed was not availed of and should forth- 
with recover the whole amount due to 
him at that time including principal and 
interest by sale of the mortgaged property 
in suit and of the below-mentioned property 
given as. security and mentioned incl. 8 
through Court,” 

Clause 8 was as follows:— 

“As the value of the property given as 
security and mentioned in the mortgage- 
deed is not sufficient to pay off the whole 
amount due by the defendants, the same 

. together with the immoveable property of 
the defendants situate at Mauje Khedle 
Parmanand inthe taluka of Nevase havé 
been given as security for the whole of this 
amount.” . 

As the defendants -did not pay the 
instalments as .directed -by the decree, 
the ypiaintif took out a darkhast and 
as is not uncommon in such cases, 
the defendants raised all sorts of technical 
objections to their being compelled to pay 
what they had agreed to be ordered to pay 
under the compromise decree. They con- 
tended that the decree Gould not be executed 
unless a final decree was passed. They also 
contended that the property referred to in 
cl. 8 of the decree could not be sold at 
all iù- execution of the decree, We see 
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no reason why we should consider that 
the decree was a preliminary decree which 
could not be executed unless a final decree 
was passed. It was a decree for a specific 
sum payable by instalments with a direc- 
tion that if two instalments fell into arrears, 
the plaintiff could sell the mortgaged pro- 
perty. If it had been intended that the 
decree should be considered as a prelimin- 
ary decree, then adirection would have been 
given that on default the plaintiff should be 
at liberty to apply for final decree. But in 
the absence of such a direction, there would 
be nothing to prevent the plaintiff, when 
the defendants fell into arrears, making an 
application to execute the decree by sale of 
the mortgaged property under cl. 7 of the 
decree. 

It was then contended that because the 
property referred to in cl.8 was not the sub- ` 
ject-matter of the suit as originally filed, 
the plaintiff could not ask the Court to sell 
it in execution, but must file another suit 
for a declaration presumably that that pro- 
perty was charged with payment of the 
decretal amount. The Privy Council deci- 
sion in Hemanta Kumari Debi v. Midnapore 
Zemindart Company (1) was relied upon. 
In that case there was a compromise, one 
of the terms of which was that plaintiff 
agreed that if she succeeded in another suit 
which she had brought to recover certain 
land, other than that to which the compro- 
mise suit related, she would grant to the 
defendants a lease of that land upon specifi- 
ed terms. A suit was brought for the 
specific performance of the agreement. The 
chief objection to the claim was that the 
agreement required registration. The case 
was decided under s. 375 of the Code of 
1882. The appellants rely upon’a passage 
in thejudgment at page 246*. Their Lord- 
ships said:— f 

“The terms of this section need careful 
scrutiny. In the first place, it is plain that 
thesgreement or compromise, in whole and 
not in part, is to be recorded, and the decree 
is then to confine its operation to so much of 
the subject-matter of the suit as is dealt 
with by the agreement. Their Lordships 
are not aware of the exact system by which 
documents are recorded in the Courts in 
India, but a perfectly proper and effectual 


(1) 53 Ind. Cas. 534; 46 I. A. 240; 22 Bom. L. R. 
488, 37M. L. J. 525; 17 A. L J. 1117; 24 ©. W.N, 
177; (1920) M. W. N. 66; 27 M. L. T. 42; 11 L. W. 
301; 47 C. 485 (P. CO). . 
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method of carrying out the terms of this sec- ` 


tion would bė for the decree to recite the 
whole of the agreement and then to con- 
clude with an order relative to that part 
that was the subject of the suit, or it could 
introduce the agreement in a schedule to 
the decree; but in either case, although the 
operative part of the decree would be pro- 
perly confined to the actual subject-matter 
of the then existing litigation, the decree 
taken as a whole would include the agree- 
ment.. This in fact is what the decree did 
in the present case. It may be that as a 
“decree it was incapable of being executed 


outside the lands of the suit, but that does- 


not prevent it being received in evidence of 
its contents.” 

The question whethér such an agreement 
with regard to property relates to the suit 
was considered in Joti Kuruvetappa, v. 
Izari Sirusappa (2) where it was held that 
“In a suit for money, where the plaint prays 
for a simple money-decree, an agreement, 


by which the parties agree-that the amount , 
decreed according to the compromise should * 


be a charge on certain properties, is lawful’ 
and ‘relates to the suit’ so as to be embodied 
in the decree.” | | 
That case has been followed in various 
later decisions in Madras which are. cited 
“in Maulla’s Civil Procedure Code, at 


page 687. We think, then, that the con-. 


tention that the Court was not entitled 
to direct the sale of the property men- 
tioned in cl. 8`of the compromise decree 
- cannot be sustained. There can be no doubt, 
when the compromise decree was passed, 
the defendants agreed - that this property 
should be charged in the decree with pay- 
ment of the decretal amount, and it is not 
very creditable to them that they should 
now seek to prevent plaintiff's realising his 
security by suggesting that what was in- 
‘tended when the decree was passed should 
not’ be given effect to now, but that the 
plaintiff ought to be put to filing yet arf- 
other suit. 

We dismiss the appeal with costs payable 
to respondent No. 1. 

Coyajee, J.—I agree. This appeal arises 
out of proceedings to carry out the decree 
passed in Suit No 333 of 1920. It was 
a suit brought to enforce a mortgage 


and praying inter alia, for the sale of the’ 


mortgaged properties. The Court passed 

a decree with the consent of parties and 

jn accordance with an agreement whereby 
(2) 30 M. 478; 16 M. L. J. 354, 
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the suit was wholly adjusted. The decree 
provided that the decretal sum should be 
paid by the judgment-debtors (now appel- 
lants) by instalments of Rs. 5,000 a year; 
but in default of payment of two instalments 
the decree-holder was entitled to recover 
the whole amount then remaining due by 
sale of the properties referred to in cls. 7 . 
and 8. This decree is not in the ordinary .. 
form of a mortgage-decree (O. XXXIV, r. 

4); and it is competent to the decree-holder. 
to bring the said properties to sale in 

execution of the decree, without applying 

that it may be made final. f 

It was then contended, on behalf of the 
judgment-debtors, that inasmuch as the. 
decree-holder had claimed no relief in his 
plaint as regards the properties referred to 
in cl. 8 of the compromise decree, those 
properties could not be sold in execution 
of that decree. The scheme of the agree- 
ment arrived at between the parties was 
this, The creditor agreed to allow the 
debtor time for payment of the sum due 
by instalments. But as the value of the 
property originally mortgaged was insuffi- 
cient to pay off the whole debt, the debtor 
on his part agreed that the additional pro- 
perties referred to in the eighth clause 
should be charged with payment of the 
decretal debt. The charge thus created 
was clearly a necessary part of the agree- 
ment whereby the suit was adjusted. The 
decree now sought to be executed was 
passed in accordance with that agreement. 
The question is—whether that agreement 
“relates to the suit,”-as required by O. 
XXIII, r. 3. There is nothing. in the 
language of that enactment to restrict its 
operation to the relief claimed in the plaint. 
In Joti Kuruvetappa v. Izari Sirusappa (1) . 
the learned Judges say (page 480*):— 

“We see nothing in this language to 
preclude the Court from embodying in the 
decree the charge which the parties agreed 
to as security for the debt. The agree- 
ment was ‘lawful,’ and it ‘rélates to the 
suit,’ that is, to the matter of the claim in 
the case. In the claim as made-in the - 
plaint there was, it is true, no prayer to 
have the amount charged on the property, 
but there is nothing in principle or in the 
language of the section....:.to restrict the 
relief to be granted in accordance with a 
compromise to what is prayed for in the 
plaint or less.. ... the languarge used is. 
wide and general, and it is obvious that 
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. it would be highly inconvenient if the par- 

ties should not be allowed to settle their 
,j’sputes on such lawful terms as they 
m “ht agree to without being restricted to 
suc Yreliefas one only of the parties had 
chose to claim in the plaint.” 

In tnat case the learned Judges were 
con sidering the language of s. 375 of the 
Code of 1882; but the omission of the last 
-thirty words in the corresponding provision 
in the Code of 1908 does not affect the 
soundness of their view, with which I agree. 
On the facts of this case I am of the 
opinion that the decree now sought to be 
enforced was passed in accordance with 
the agreement of the parties which wholly 
adjusted the suit, and that the agreement 
did “relate to the suit.” 

‘for these reasons this appeal fails. 

Z, K. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 2742 
| oF 1923. ; 

, February 26, 1925. 

Present: —Justice Sir Ewart Greaves, KT., 
` and Mr. Justice Mukherji.  * 
SRINATH BHATTACHARJEE 

AND OTHERS—DEFENDANTS— APPELLANTS 


VETSUS 
JOTINDRA MOHON OCHATTERJEE— 
l PLAINTIFF— RESPONDENT. 


: ‘Guardian and minor—Fathér's debts—Contract for 


; ‘of immoveable property—Minor, whether bound, 
mr oe is not bound by a contract for sale of im- 
moveable property to pay off his father’s debts entered 

“into by hig guardian. In this respect a contract for 


sale stands on a different footing from an actual sale. 
hi ká . 


Te; he oS 11. Pakhruddin Mahomed Chowdhuri 
13 Ind Gas, 231: 39 0. 238; 16 ©. W. N. 74; (1912) M 
W. N.22; 9 A. L, J. 33; 15 0. L. J. 69; 14 Bom. L. R. 
5: 21M. L.J. 1156; LIM. L. 7.3; 391 A. 1(P. 0), 
HEN against a decree of tke Addi- 
| tional District Judge, 24- Parganas, dated 
the 9th of June 1923, reversing that of the 
Subordinate Judge, Second Court of that 
District, dated the 18th of August 1921. 
Babu Hiralal Chakravarty, for the Appel- 
ue Jatindra Nath Sen and Babu Suren- 
“dra, Nath Bose (iJ), for the Respondent. 
aa JUDGMENT. 
‘Greaves, J.—This is an appeal by the 
defendants against a decision of the Second 
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Additional District Judge of 24-Parganas - 
reversing a ‘decision of the Subordinate 
Judge. The suit out of which this appeal 
arises was a suit by the plaintiff to enforce 
specific performance of an agreement for 
sale of certain premises dated the 10th 
December 1919, whereby certain .persons 
agreed to sell premises No. 18 Haldar 
Ba Gan Lane as therein mentioned to the 
plaintiff for a sum of Rs. 5,000. The: con- 
tract was entered into by Srinath Bhatta- 
charjee, Krishna Lal Bhattacharjee, Makhan 
Lal Bhattacharjee, Ananta Lal Bhattachar- 
jee, Narain Chandra Bhattacharjee and 
Bolai Chandra Bhattacharjee, a minor, by 
his guardian Sreemuty Bhajahari Devi 
who was Balai’s mother. The contract was 
executed by all the parties other than 
Narain and it was duly registered. Sub- 
sequently an unregistered document was - 
entered into by Makhan Lal dated the 
26th of December 1919 whereby he purpor- 
ted to convey his interest in the property to 
the plaintiff. The document in form is a 
conveyance and in the document there is 
an undertaking to execute a conveyance on 
proper stamp paper and to get the title- 
deed registered within certain time. Then 
there is a- further unregistered document 
dated the 28th of December 1919, executed ` 
by Narain, Ananta and Balai by his guar- 
dian whereby they purported to convey 
their interest to the plaintiff. Here again 
the’ document in form is a conveyance on 
sale and contains a covenant to execute 
the sale-deed on proper stamp paper and 
to getit registered. The First Court dis- 
missed the suit for specific performance 
finding that the plaintiff was guilty of 
fraud, misconduct and dishonesty as he 
wanted to take undue advantage over the 
defendants who were all illiterate or half 
literate. The lower Appellate Court has re- 
versed the finding of the First Courtand - 
has decreed specific performance in favour 
ofthe plaintiff of the whole property. 

Three points have been urged hefore us 
on behalf of the appellants against the 
decree of the Additional District Judge. 
First, it is stated that one of the defendants, 
namely Balai, was a minor and that the 
guardian could not bind Balai and tha 
there could be no decree for specific pe 
formance against him. Secondly, it 
stated that defendant No. 4 Narain was n 
bound as he did not sign Ex.1 and th 
Ex. 3 being a conveyance of a proper 
worth more than Rs. 100 is not admissib 
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in evidence as it is not registered, Thirdly, 
. it is urged that the contract is one and 
indivisible and that inasmuch as the share 
of Balai is not bound and that of defend- 
ant No. 4 also there could be no decree 
for specific performance. 
So far as the first point is concerned, we 
think that the point is a good one. There 
.is no doubt that the learned Judge has 
found in this case that the property was 
sold for the debts of the father of the 
minor and there isno doubt that there are 
- decisions of this Court whereby a convey- 
ance executed by the guardian ofa minor 
in respect of the debts of his father has 
“been held to be binding on the minor but 
a conveyance stands ina different position 
from a contract for sale. In a conveyance 
the whoie matter is complete and there is 
not doubt that a minor would be bound 
by a conveyance of property executed by 
his guardian to pay off his’ father’s debt 
and that he could not get it set aside 
merely on the ground of his minority. But 
different considerations apply with regard 
toa contract for sale where the transaction 
is not complete. In cases of this nature 
there may be change in the value of the 
property, and after all the remedy of speci- 
fic performance is a discretionary remedy 
and the Court may well say that having 
regard to possible fluctuations in value 
specific performance should never be de- 
creed against a minor. There are decisions 
in this Court in which specific perform- 


ance under similar circumstances has appa- 


rently been decreed. But those decisions 
were before the decision of the case of 
Mir Sarwarjan v, Fakhruddin Mahomed 
Chowdhuri (1) where their Lordships of the 


Judicial Committee laid down that it was. 


not within the competence of the guardian 
of a minor to bind the minor or a miflors 
estate by a contract for the purchase of 
immoveable property, In the case reported 
as Mir Sarwarjan v. Fakhruddin Mahomed 
Chowdhury (1) the suit was one for specific 
performance by a minor of an agreement 
for the purchase and sale to him of certain 
immoveable property entered into by the 
-manager of the minors estate and his 
guardian on his behalf, and asI have al- 
ready stated their Lordships held that there 
should be no decree for specific perform- 


(D 13 Ind. Cas. 331; 39 O. 232; 16 O. W. N. 74; (1912) 

M. W. N.22; 9A. L. J. 33; 15 ©. L.J. 69;14 Bom, 

 L.B.5; 21M. L.J. 1156; 11M. L. 1.8; 391 A.1 
(P. G). 
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ance of the contract because they stated 
that there was no mutuality. We are asked 
to distinguish this case on the ground that 
it deals with an agreement for the purchase 
of an immoveable property by a minor and 
it is stated that the same considerations 
which apply to a purchase do not apply 
to a case of this nature where it is sought to 
enforce an agreement for sale entered into 
bya minor of his property by his guardian 
for the purpose of, Tassume, payment of his 
father’s debts for which he is liable. We 
cannot see, however, that there is any 
such distinction to be found from the 
perusal of the judgment, to which 1 have 
referred. The ruling, it seems to us, lays 


- down the law in unequivocal terms and is 


binding on us. We think, therefore, that 
having regard- to this decision the first 
point must prevail and that there could be 
no specific performance of the contract so 
far as defendant No, 6 is concerned. ae 

So faras the second point is concerned, 
namely, that defendant No. 4 Narain is not 
bound we are not prepared to say that 
the contention is well-founded. Exhibit 3. 
seems to us to be really in the nature of an 
agreement to sell though in form it is 
undoubtedly a conveyance. But having 
regard to the expression therein to which I: 
have already referred, namely, -the under- 
taking to execute a subsequent conveyance, 
we think that it was intended by the parties 
that it should be treated merely as a 
contract. Theresult is that we think that- 
Narain was bound by the agreement of the 
10th December 1919. 4 i 
~. So far as the third point is concerned, 
there does not seem to be anything in this, 
It is difficult to say that because Balai 
may not be bound the other parties: to the: - 
contract should not be bound. The plain- * 
tiff states that he is willing to purchase the 
share of the parties in the property. other. 
than the share of Balai who is not bound 
by the contract. Accordingly, there will 
be this variation in the decree of the lower 
Appellate Court, namely, that we declare 
that the share of Balai is not bound by 
the contract of the 10th December 1919 
but subject to this the decree of the lower 
Appellate Court will stand and there will 
be a decree for specific performance against 
the defendants other than defendant No. 6 
in respect of their shares and interests in 
the property ih suit. ` - 

We make no order as to costs. The pro- 
perty of the minor will not be bound by 


go 
-any decree for costs that has been passed 
_ against him. = 
Mukherjee, J.—l agree, . 
N. H. Appeal allowed; 
Decree varied. 


MADRAS HIGH COURT. 
‘APPEAL AGAINST ÅPPELLATE OxDER No. 21 
oF 1923. 

“January 17, 1925. 
Present:—Mr. Justice Madhavan Nair. 
GOVINDASAMI PILLAI—DEFENDANT 

No. 2—APPELLANT 

versus 
- © GOVINDA PADAYACHI—Arracuine 
; CREDITOR— RESPONDENT. , 

Limitation Act (IX of 1908), Seh. Į, Art. 182 (5)-- 
Execution. of decree—Limitation—-Process application 
with prayer for attachment, whether step-in-aid of 
execution, : os 

Where a decree-holder stated in his process applica- 
tion that batéa was paid to‘attach the moveables in the 
house of the judgment-debtor, witha prayer that 
money may be received for the purpose, and there was 
a referente in the application to an order for attach- 
mient under O. XXI, r. 43 of the ©. P. ©.: 

Held, that the application amounted to a step-in-aid 
of execution within the meaning of Art. 182 (5) of 
Sch. I to the Limitation Act and operated to extend 
limitation. ot: . i 
. ` Vijiaraghavalu Naidu v. Srinivasalu Naidu,, 28 M. 

399 and Alagamuthu Pillai v. Devasagaya Fernandez, 

32 Ind. Oas: 484; 3 L. W. 34; 19 M: L, T. 146; (1916) 1 
~ M. W. N. 78, followed. 
` Arunachalam Chettiar v. Latchmanan Chettiar, 82 
_ Ind. Cas. 497; 47 M. L. J. 587; 20 L. W. 713; (1924) M. 

W. N. 840; (1924) A. I. R. (M.) 906, distinguished. 

Appeal ‘against an order of thé District 

Court,’ Hast Tanjore at Negapatam, in 

Appeal Suit. No. 359 of .1921, . preferred 

against an orderin E. P. No. 240 of 1921, 
“in E. P. No. 4 of 1921 in O. S. No. 78 of 
I916, on the file of the Court of the District 
Munsif, Mayavaram. ý 

Mr. K. Bhashyam Iyenyar, for the Ap- 
pellant. 7 i 
` Mr. P. R. Srinivasa Iyengar, for the Re- 
spondent. © > 
`~ JUDGMENT. —Defendant is the ap- 
pellant. The question in this case, is, 
whether the batta application dated 18th 
September 1918 is a step-in-aid of execu- 
tion. The application is termed ‘ process 
application” and itis to be seen from it 
that the batta is paid “to attach the pro- 
perties in the house of the defendants” and 
‘it is requested that Re, 1 may ke re- 
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ceived for the purpose.” In the left hand 
margin of the upplication I ‘find the words, 
“order for attachment of moveables under ` 
O. XXI, r, 43." . l 
, In these respects the application in this 
case is quite different from ihe one in 
Arunachalam Chettiar v. Latchmanan Chet- 
tiar (1) which appears on examination to 
have béen’a simple “batta memo”. and 
nothing more, The-decision in that case” 
that such a memo does not amount to a 
step-in-aid of execution cannot apply to this 
case. In my view there are sufficient. in- 
dications in the process application to show 
that the applicant in ‘effect asked for 
attachment, In this view the case is gov- 
erned by Vijiaraghavalu Naidu v. Srini- 
vasalu Naidu (2). The decision in Alaga- 
muthu Pillai v. Devasagaya Fernandez (3) 
to the effect that a batla memo which 
mentions that batta is paid for the issue 
of notice to the judgment-debtor under 
s. 248, O. P. O., is an application to take 
a-step-in-aid of execution may. also be re- 
ferred to in support of the contention that 
the process application in this case is.a step- 
in-aid of execution. The lower Court's 
order is, therefore, right and I dismiss this 
appeal against appellate order with costs. 
V. N. V. Appeal dismissed.. 
Z. K. : 


` (1) 82 Ind. Cas, 497; 47 M. L. J. 537; 20 L. W., 
(1924) M. W. N. 840; (1924) A. I: R. (ML) 906. 


(2) 28 M. 399. 
. (3) 32 Ind. Cas. 484; 3L. W. 34; 19 M.D. T. 146; 


(1916) 1M. W. N. 78. 
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.. BOMBAY HIGH COURT. 
Second OIvIL APPEAL No, 159 or 1924,. - 
’ March 25, .1925. 
. .Present:—Sir. Norman Macleod, Kr, 
‘e Chief Justice, and Mr. Justice Coyajee,: 
©  ,ULAWAPPA BASAWANEPPA 
HUGAR AND oTHERS—PLaINTIFFS— 
APPELLANTS 


i versus 
GADIGEWA 


HUGAR AND OTHERS=- 

: DEFENDaNTs-—RESPONDENTS, 
Limitation Act (IX of 1908), Sch. I, Arts. 142, 144 

—Bombay Land Revenue Code (Act V of 1879), s. 188 

Sch. H—Ejectment suil—Burden of próof--Sanad. 

evidentiary value of—Collector's books, entries in, 

value of a Å ; 4 
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An entry in the Collector's books that a certain 
person 1s an occupant of a piece of land and liable 
. to pay revenue does not afford much evidence of 
title. But when a sanad is given toa person under 


8. 133 of the Bombay Land Revenue Code, after due. 


enquiry, in the form in Sch. H, the sanad itself is 
a document of title and in the case of a vacant piece 
of land the Court would be justified in holding that 
there. was a presumption in favour of the person in 
whose name the sanad was given that he was in pos- 
session under the title given to him by the sanad, and 
it “world Ite upon anybody disputing his title to show 
that he had acquired a title by adverse possession. 
It is not incumbent upon the former, once he proves 
the sanad, to show that he was in possession within 
12 years of the date ofthe suit. [p. 895, cols. 1 & 2.] 

Second appeal from a decision of the 
District Judge at Dharwar, in Appeal 
No. 171 of 1922, reversing a decree passed 
by the Joint Subordinate Judge at Dharwar, 
in Civil Suit No. 265 of 1921, 


Mr, A. G. Desai, for the Appellants. 
Mr. R. A. Jahagirdar, for Respondents 
Nos. 2 and 3. . 


JUDGMENT.—The plaintiffs sued to 
recover possession of the site described in 
the plaint. The defendants replied that 
the site did not belong to plaintiffs; that 
it belonged to the defendants; that the 
plaintiffs were never in possession; and 
that as they were notin possession within 
twelve years next before suit, the suit was 
time-barred. l 

The Trial Court held that the suit site 
belonged to the plaintiffs; that it was in 
their possession within twelye years next 
before suit, and that the .suit was not 
barred by limitation, = 
` In appeal the District Judge referred to 
the sandd issued to the plaintiffs in 1902 
under s, 133 of the Bombay Land Revenue 
Code. The Judge said:— ` 

“The sanad means that the plaintiffs’ 
father was at that time registered in the 


< Collector's books as the occupant of No.” 


274. The Collector's books are kept for 
the purposes of revenue. They indicate 
the person who is or would be liable for 
the payment of land assessment. They do 
not indicate any title as between a subject 
and a subject. They donot even afford a 
certain index of actual possession. It is 
clear that in the present case the plaintiffs’ 
father, although he was the registered 
occupant of No. 274, was nevertheless not 
in actual possession of the whole of that 
number.” . 

Now, it is quite true that an entry in 
the Collector's books thata certain person 
is the occupant and liable to pay revenue, 


895 
does not afford much evidence of title. 
But when a sanad is given under s. 133, 
after due inquiry, in the form in Sch. H, 
the sanad itself is a document of title. It 
contains these words “you are hereby con- 
firmed in the said occupancy exempt from 
all land revenue, (or subject to the pay- 
ment of Rs....per annum to land revenue). 
The terms of your tenure are such that 
your occupancy is both transferable and 
heritable, and will be continued by the 
British Government.” 

On the survey number was a house be- 
longing to the plaintiffs and also a similar 
house which apparently has been in the 
possession of the defendante and their pre- 
decessors, With regard to the portion of - 
the survey number covered by that house, 
the defendants- will have acquired a title 
by adverse possession. But with regard to 
the.remainder of the survey number, we 
think the Court would be justified in 
holding that there was a presumption in 
favour of the plaintiffs that they were in 
possession, considering the nature of the 
land, under the title given to them by the 
sanad, and it would lie upon .anybody 
disputing the plaintiffs’ title to show that 
they had acquired a title by adverse pos- 
session. The defendants, therefore, were 
bound, if they wished to dispute the plaint- 
ifs’ claim, to prove that they had‘been in 
adverse possession of the suit land for 
more than twelve years before.the date of 
the suit. We do not-see that they have 
proved anything of the sort. No doubt they 
were in possession of certain portions of 
the land which they were cultivating, but 
to what extent and for how long, they have 
not led any evidence. We do not think 
then it was incumbent upon the plaintiffs, 
once they proved the sanad, to show that 
they were in possession within twelve 
years of the date of the suit. We cannot 
agree, therefore, with the District Judge 
when he says that the plaintiffs have not 
proved their title tothe plot in suit, and 


“title having been proved, it seems to us 


that possession can be presumed, Other- 
wise any trespasser might enter upon „the 
land, and when the plaintiffs sought to 
eject him, he might answer-that the plaint- 
iffs would have to show that they were in 
possession within twelve years of the suit, 
That considering the nature of the land, 
although adjacent to the plaintiffs’ house, 
might be an extremely difficult matter- for 
the plaintifis to prove, and considering the . 


agg ; 
circumstances of the case, we think they 
ought not, to be called upon to prove it 
against a trespasser. 

We think, then, the decision of the Dis- 
trict Judge cannot be supported; the appeal 
must be allowed and the decree of the Trial 
Court restored with costs throughout, 


Z. K, Appeal allowed, 


-NAGPUR JUDICIAL COMMIS- 
i SIONER’S COURT. 

Crvit Revision No. 112-B or 1922. 
August 27, 1924. 
Present:—Mr. Prideaux, A. J. C. 
LALCHAND— APPLICANT 

versus i 
NARHAR-—NON-APPLICANT, 


Hindu Law—Minor —Contract by guardian—Minor's 
estate, when liable—Inter est on bond—Stipulation as to 
enhanced rate, 

No.decree can be passed against a minor or his: 
estate on a contract entered into on his behalf by his 
guardian under which covenant no charge is created 
on the estate, except in such cases where the minor's 
estate would be liable to the obligation -incurred by 
the guardian under the personal law to which he is 
subject, 

` Tukaram Manaji Dhangar v. Ramchandra Hari 
Peshkar, 2 N. L. R. 25, Jhitibai v. Tejmal, 41-Ind. Cas. 
35; 13 N. L. R. 109 and Ramajogayya v. Jagannadhan, 
49 Ind. Cas. 872; 42 M. 185; 25 M. L. T. 23; 9 L. W. 229; 
36 M. L. J. 29; (1919) M. W.N. 148 (F. B.), referred 
to. ` 


Where, therefore, a bond has been executed by a- 


Hindu widow, acting for herself and as guardian of 

her minor son, in consideration of debts due by-her 

deceased husband, the minor's estate is liable, as the 
< minor is bound to pay the father's debts. 

The stipulation ina bond that enhanced rate of 
interest would be charged from the-date of the bond 
to that of payment on failure of payment on the fixed 
date is penal, and will not be ‘enforced. 


Application for revision of a decree of the - 


Small Cause Court, Khamgaon, dated the 


8rd June 1922, in Small Cause Suit No, 1283 


of 1921. 
Mr. V. V. Kelkar for the Applicant. 
Mr. G. R. Deo, for the Non-Applicant. 
ORDER.—The father of the minor non- 


applicant owed money on three bonds to the . 


plaintif. After his death on 6th February 
1918 his widow, acting for herself and as 
guardian of the minor son, consolidated 
these three bonds and executed a bond for 
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Rs. 160. The plaintiff. now sues to recover 
Rs. 160 principal aud Rs. 145-9-6 as interest. 
The lower Court following Tukaram Manaji 
Dhangar v. Ramchandra Hari Peshkar (1); 
which lays down that a minor cannot be 
bound personally by contracts entered into 
by a guardian which do not purport to bind 
the estate, and Jhitibai v. Tejmal (2), finds 
that. no decree in the present case can be 
passed against the minor or his estate, A 
contrary authority is Rama jogayya v. Jagan- 
nadhan (3), in which a majority of the 
Judges held that in a case like the present 
a decree can be passed against the’ estate of 
a “Hindu minor, 

‘It seems to me clear that no decree can 
be passed against a minor or his estate on 
a contract entered into on his behalf by his 
guardian, under which covenant no char ge 
is created on the estate, except in such cases 
where the minors estate would be liable to. 
the obligation incurred by the guardian 
under the personal law to which he is sub- 
ject. Here wé have the father’s debt which’ 
the minor was bound to pay, and, therefore, 
it seems tu me that the minor's estate is 
liable. 

. I, therefore, set .aside the decree of the 
lower Court and decree in plaintiff's favour 
for Rs. 160 principal and interest at Rs. 1-4 
per cent., per mensem thereon from the 
date of the bond till today. The stipulation 
in the bond that interest at Rs 2 per cent, 
would be charged from the date of the bond 
ta payment on failure of payment on the 
fixed date is penal, and will not be enforced, 

he non-applicant will pay applicant's cosis. - 
I fix Pleader’s fees at Rs. 15. ; 

G. R D. ` ae 

K, 8, D, Decree set aside, 
\ ` : 

- (1P2 N. L. R. 25. 
Ee 41 Ind. Cab. 35: 13 N. L. R. 109. 


3) 49 Ind: Cas. 872; 42 M. 185; 25 M LET: 23; 9L 
W. 229; 36 M. L. J. 29; (1919) M. W. N. 148 (E. B). 


[89 ÈO. 1985] 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. ; 
MiISGELLANEOUS PETITION No, 14-B or 1924. 
May 5, 1924. 
Present :—Mr. Hallifax, A. J. C. 
WASUDEO— APPLICANT 
versus 
* EMPEROR—NON-APPLICANT. 
Criminal Procedure Code(Act V of 1898), as amended, 
8s. 842 (1), 256, 526 (6A)—Hxamination of accused— 
-© Magistrate, duty of—Subordination to officer making 
complaint—Transfer. 

A Magistrate is bound to examine an accused after 
the witaesses for the prosecution have been examined 
and before he ig called on for his defence, irrespective 
of any examination he may have already made. 

This defect in procedure may be cured by again 
questioning the accused and then again calling on him 
to enter on his defence. 

The fact that the Magistrate trying a case is 
subordinate to the officer who has made the com- 
plaint is no ground for transferring the case from 
his file. 

Application for transfer of Cr. Case No. 

- 10 of 1924 fixed for 3rd May 1924, from the 
Court of the Naib Tahsildar and Second 
Class Magistrate, Basim. 

Mr. W.H. Dhabe, for the Applicant. 

ORDER.—The alleged apprehension of 
the applicant for a transfer that he will 
not geta fair trial is based mainly on the 
fact that the Magistrate followed the pro- 
visions of s. 256 of the Cr. P. C. and did not 
adopt the usual procedure of completing 
the examination of all the prosecution wit- 
nesses before framing the charge; this 
indeed appears to have been the grievance 
on which he has laid most stress all through 
the case, The procedure was perfectly 
correct under s. 206 of the Cr. P. O. It 
happens that the usual procedure in regard 
to the re-call of the prosecution witnesses 
for cross-examination, being the result of 
confusion of the provisions of s. 296 and 
s, 257 is wrong but harmless, 

The correct procedure followed by the 
Magistrate has been called wrong more 
than once in the case, but a mistake that 
he did make has not been noticed. In the 
last words of s. 342 (1) of the Procedure 
Code it is laid down that whatever exa- 
mination the Magistrate may- have made 
already of the accused, he “shall...question 
him generally on the case after the wit- 
nesses for the prosecution have been examin- 
ed and before he is called on for his 
defence”. This matter should now be set 
right by again questioning the accused 
and then again calling on him to enter on 
his defence. : 
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If it weré any reason at all for trans- 
ferring the case that the Magistrate who 
is trying it now isalso a Naib Tahsildar 
and the complaint was made by the Tahsil- 
dar it would be quite impossible for uny 
offence of which a District Magistrate took 
cognizance under cl. (c) of s. 190 (1) of the 
Cr. P. C., to be tried in the District in which 
it occurred unless. the accused consented 
under s. 191 to being tried by the District 
Magistrate himself. That reduces the con- 
tention to an absurdity. 

The allegation has been made that the 
applicant really apprehends bias on the part 
of the Magistrate because the latter refused 


“to adjourn the case forsuch a period as 


would afford a reasonable time for the © 
application for transfer to be made to this 
Court and an order to be obtained thereon. 
He has not gonethe length of suggesting 
that the refusal was due to anything but 
a forgetting of the provisions of s. 526 of 
the Or. P.C. and an omission to follow 
the ruleof reading every section to which 
reference is made. The allegation is 
frivolous and is not suchas might be ex- 
pected to be endorsed by a responsible 
Pleader. 

The whole application is frivolous and 
clearly made only in pursuance of the 
usual tactical scheme of delay which is 
popularly held in such high esteem in crimi- 
nal cases but there is no occasion here for 
the application of the salutary provisions 
of sub-section (6-A) of s. 526 of the Pro- 
cedure Code. The application for a transfer 
is rejected, 


G. R. D. Application rejected. 


LAHORE HIGH COURT. 
URIMINAL APPEAL No. 169 or 1925, 
June 4, 1925. 

Present:—Mr. Justice Harrison and 

Mr. Justice Jai Lal, ` 
HARI RAM—Accuspp—APPELLANT 
versus 
EMPEROR tHeoveu MUZAFFAR ALI— 
CoMPLAINANT—-RESPONDENT. 
Evidence Act (I of 1872), ss: 82, 157, 158——Previ« 
ous statements of witnesses used as corroborative evis 


cn 
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dence—Statemenis, whether can be used to contradict 
other witnesses—Statement made by witness in course 
of Police investigation, whether can be used to con- 
“tradict his subsequent statement admitted under s. 32, 
Ev‘dence Act. : 

Statements of witnesses recorded under s. 164, Cr. 
P. C, and used only as corroborative evidence under 
s, 157 of the Evidence Act, caunot be used for the 
purpose of contradicting the statements of other 
Witnesses made at the trial, [p. 899, col. 2.] 

Section 158, Evidence Act, places a person whose 
statement has been used as evidence under s. 32 in 
the same category asa witness actually produced in 
Court for the purpose of contradicting his state- 
ment by a previous statement made by him. There- 
fore, a statement of a person made to the Police can 
be used to contradict his subsequent confession made 
under s. 164, Cr. P C., if owing tohis death that 
confession has been used as evidence under s. 32. [p. 
899, cols. 1 & 2.) 

Criminal appeal from an order of the 
Sessions Judge, Ferozepore, dated the 2nd 
January 1925. i 

Lala Moti Sagar, R. Band Lala Jagan 
Nath Bhandari, for the Appellant. 

Kanwar Dalip Singh, Government Advo- 
cate, for the Respondent. 

Maulvi Ghulam Mohi-ud-din, for the Com- 
plainant. j 

JUDGMENT.—Hari Ram has been 
found guilty of murdering Gaman alias 
Ghulam Muhammad and has been sen- 
tenced-to death, and his appeal is before us, 

Gaman or Ghulam Muhammad an elderly 
man was married toa young wife, Husam- 
mat Amiran, who was notoriously ill be- 
haved, She bad an intrigue with one. Rana 
and gavebim up for the sake of the pre- 
sent convict Hari Ram. On the night of 
the 29nd-23rd February 1924 Gaman was 
seen for the last time, and on enquiries he- 
ing made Musammat Amiran stated that 
he had gone to Peshawar. About a month 
later, on the 26th of March, a letter was 
received by her father, Rahim Bakhsh, 
purporting to have been written by one 
Haji Abdulla of Bombay to inform Rahim 
Bakhsh of the death of Gaman at Bombay. 
This was admittedly written by Hari Rani 
and was posted at some point between 
Ferozepore and Bombay by one of the postal 
staff. Inquiries by Rahim Bakhsh in Bom- 
bay showed that Gaman never went there. 
In the middle of April, or about two 
months after the disappearance of Gaman, 
one Jani noticed a bad smell coming from 
a well, and on a search being made a corpse 
was found and this corpse was fully 
identified as that of Ghulam Mohammad. 

- At the trial of this case the accused ques- 
tioned the correctness of the identification 
ef the corpse. But before us Mr, Moti 
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Sagar has admitted that it is established 
beyond doubt that this was the corpse of 
Ghulam Muhammad. Suspicion naturally 
attached to Musammat Amiran and she was 
named by Fateh Din, brother of the de- 
ceased, together with Hari Ram and one 
Anait and his mother as suspected per- 
sons, the latter two being included as 
having provided a meeting place for Musam- 
mat Amiran tomeet her lover. She was 
arrested and eventually died in Jail. In. 
the course of the investigation one Rahmat 
Ali was also arrested and was given a 
pardon. Eventually Hari Ram was sent up 
for trial and the evidence on which he was 
convicted consists, in the first place, of the 
statement of this approver and in the second 
of the corroboration afforded of that state- 
ment, the statement of Musammat Amiran 
recorded by a Magistrate during the in- 
vestigation, the letter admittedly written 
by Hari Ram, and the formal evidence, 
such as the post mortem evidence etc., 
etc. 

It will be convenient, at this stage, to 
dispose of someobjections which were taken 
to the admissibility of certain documents 
on the record. The learned Government 
Advocate who apreared for the Crown ob- 
jected to the use hy Counsel for the convict 
of Ex. D D for the purpose of contradict- 
ing the statement of Musammat Amiran Ex. 
PET. The latter is her confession record- 
ed by a Magistrate under s. 164, Cr. P. O., ` 
in Which she implicated Hari Ram as one rf 
the murderers of the deceased. Exhibit 
D D is the record of a statement which 
she made on the lst April 1924 dming 
the investigation before the Polfce. In this 
she implicated one Ranaas one of the mur- 
derers and madeno mention of Hari Ram, 
Exhi,jit P If F has been. admitted in 
evidence under s. 32 cl. (3) of the Indian 
Evidence Actas a statement made by a 
dead person (Musammat Amiran), which, if 
true, would have exposed her to a suit 
far damages for causing the death of the 
deceased Gaman. The learned Counsel for 
the appellant objected to this statement 
being used’ as.evidence cn the ground that 
the prosecution had not proved the identity 
of Musammat Amiran. This statement hav- 
ing been recorded in accordance with the 
law by an officer authorised to record it 
and being signed by him must under s. 80 
of the Indian Evidence Act be presumed 
to be genuine and as having been made b 
Musammat Amiran, widow of Ghulam 
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Muhammad alias Gaman deceased as ex- 
pressly mentioned in the record of the 
statement. “Moreover the identity of the 
maker of the statement. as Musammat 
Amiran is sufficiently proved by the evi- 
dence of Babu Mani Ram, Circle Inspector 


. (P. W. No. 50). On this point we overrule 


ihe objection of the Counsel for the appel- 
ant. z 

“As regards the objection by the learned 
Government Advocate regarding the ad- 
missibility of Exhibit D D we are of opin- 
ion that this also must be overruled. 
contention of the Government Advocate is 
that under s. 162, Cr. P. C., the use of any 


‘statement made to a Police Officer in the 


course of an investigation is prohibited 
for any purpose except as expressly‘ pro- 
vided in the Code: the main proviso 10 
the section is that when a witness is called 
for the prosecution, subject to the observ- 
ace of certain formalities, such a statement 
may be used to contradict that witness 


.in the manner, providedin s. 145, Indian 


Evidence Act. The learned tGovernment 
Advocate argued that the statement made 
by Musammat Amiran to the Police Officer 
on the 2ist April 1924 could be used for 
the purposes of contradicting her confes- 
sion only if Musammat Amiran had been 
actually called in Court as a witness for 


- the prosecution, and as she was not called 


the proviso to s. 162 did not come into 
operation. Mr. Moti Sagar relied on s. 153) 
Indian Evidence Act, which provides that 
whenever any statement relevant under s. 
32 is proved all matters may be proved 
in order (inter alia) tocontradict it which 
might have been proved if the person by 
whom it was made had been called as a 
witness and had denied upon cross-exami- 
nation the truth of the matter suggested. 
This section, in our opinion, places a person 
whose statement has been used as evidence 
under s. 32 in the same category as a 
witness actually produced in Court for the 
purpose of contradicting his statement by 
a previous statement made by him. We 
hold that for the purpose of contradicting 
Musammat Amiran by her statement made 
before the Police Officer during the investi- 
gation Musammat Amiran must be treated 
as a witness actually produced in Court 
and thatit must further be assumed that 
her previous statement made before the 
Police was put toherin cross-examination 
as required by s. 145, Indian Evidence 
Act, and that she denied its correctness. 
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Exhibit D D has been proved to be a 
statement made Musammat Amiran by 
independent evidence on the record and 
-we hold, therefore, that it has been rigbtly 
admitted by the Sessions Judge for the 
purpose of. contradicting the statement by 
her before the Magistrate. 

Mr. Moti Sagar wished to use the state- 
ment of certain witnesses recorded by the 
Magistrate under s. 164, Or. P. C., for the 
purpose of contradicting the statements 
of other witnesses made at the trial. The 
‘witnesses, whose statements had been re- 
corded under s. 164, were produced at the 
trial and their previous statements had ° 
been proved and used by the Crown under 
s. 157, Indian Evidence’ Act, for the pur- 
pose of corroborating the evidence given 
by them in Court. Such statements could 
not be and were not used as substantive 
evidence but had been brought on the 
record merely for the limited -purpose 
specified above, and could not, therefore, 
be used for any other purpose whether 
by the Crown oron behalfof the accused, 
We, therefore, uphold the objection of the 
Government Advocate to the use of the 
statements for the purpose of contradicting 
the evidence of other witnesses. 

The story told by the approver is that 
he was approached through one Bhagat 
Ram,a friend of his, by Hari Ram and 
Musummat Amiran with a view to deciding 
how togetridof Ghulam Muhammad, that 
unsuccessful efforts were made to enlist 
another assistant, and that on the night 
In question, the 22nd-23rd February, after 
meeting them at a liquorshop Musammat 
Amiran opened the house and let them 
in in the middle of the night. From the 
room in which they were placed they 
could hear her quarrelling with her 
husband. They were in a room with two 
doors. The approver went through one 
door and on seeing him the deceased 
tried to get out ofthe other but was met 

eby Hari Ram and they both fell upon 
him andstrangled him. After waiting for 
a short time they tied up the corpse ih 
a sack and-carriedit for a distance of 
about half a mile, and he, the approver, 
then went and fetched a hand-cart. When 
fetching the cart he was challenged by 
aman Chiranji Lal, but succeeded in 
securing it. The corpse was then taken 
on the hand-cart towards the river, but 
when it began to get light it was thrown 
into the well, Another sack was thrown 
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in loaded with bricks and 
keep it down. 


The story of the negotiations with Rahmat 


tied to it to 


Ali and the subsequent details are cor- 


roborated on many small points in such 
a way as to prove beyond all doubt that 
Rahmat Ali certainly did take part in 
the murder, and the question is whether 
there is sufficient corroboration connect- 
ing the accused directly with the murder 
as apart from the general corroboration ofthe 
correctness of the story supplied by small. 
incidents and the evidence of various 
witnesses, 

’ Discrepancies have been pointed out by 
Counsel such as that Musammat Amiran 
allots a different part in the actual murder 
to Hari Ram from what Rahmat Ali the 
approver does, and thatthe dates given 
by Bhagat Ram and the approver of the 
actual death of Gama do not agree. It 
is far more probable that Bhagat Ram is 
right about this date than that the approver 
is for he has reason to know on what 
date his leave terminated, and calculates 
from that point. At the same time the 
undoubted discrepancy is not, in our 
opinion, of any material importance and 
does not discredit in any way the story of 
the approver. What has to be seen in the 
first place is how far the story of Musam- 
mat Amiran corroborates the story of the 
approver, and whether there is sufficient 
reason for accepting her later version, in 
which she implicates Hari.Ram, as against 
the earlier story, in which she states that 
Rana, her earlier lover, was the actual 
murderer. Counsel urges that the statement 
of Bhagat Ram and those of Musammat 
Amiran are themselves -tainted evi- 
dence. So far as Bhagat Ram's - evi- 
‘dence is concerned this is true. We 
do consider, however, that the statements 
of Musammat Amiran are valuable and 
that the learned Sessions Judge has 
rightly accepted the latter version and 
rejected the earlier story. We believe thaf 
she wasshielding her lover Hari Ram in 
implicating Rana, and taking -every thin 

into account we find her later story to be 
true. 

The case, therefore, against Hari Ram 
amounts to this. There is ` very strong 
evidence of motive, his attachment to Mu- 
sammat Amiran being fully and conclusive: 
ly proved and the subsequent conduct of 
both corroborates their previous intimacy, 
Not only before her husband's death hut 
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after this woman went and lived openly 
with Hari Ram. In addition to the motive 
we have the story of the approver, which 
we believe to be true and which we find 
corroborated by the statements of Musam- 
mat Amiran asto the actual participation 
of Hari Ram and by. the many witnesses 
and incidents recorded in the judgment of 
the learned Sessions Judge ‘as 1o the 
general correctness of the details. Finally, 
we have the all important letier signed 
with thoname of HajirAndulla. It is ad- 
mitied that this was written by Hari Ram 
in order to divert suspicion. Reading all 
the evidence together we have no hesitation 
in finding that Hari Ram took part in this 
rourder, 
sentence and we dismiss the appeal and 
confirm the sentence of death. 
S. D, Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Revision No, 262 or 1923. 
November 29, 1923, 
Present:—Mr. Baker, J. ©. 
Musammat RANI—AccusED—APPLICANT 
: versus 
° Musammat JAIWANTI—Compiatnant— 


NON-APPLICANT, 

Criminal Procedure Code (Act V of 1605), 8. 345~— 
Compoundable -cose—Test—Penal Code (Act XLF of 
1860), £s. 828,825, 852. $ 

The question whether a case is or is not ecippound- 
able must be decided with reference to the state of 
facts existing atthe date of the application to com- 
pound, and not with reference to the ultimate result 
oP ithe case. 

While a case wes being tricd es one under s. 385 
of the Penal Code, the ecmpleinant presented an 
applicaticn for compromise. No orders were passed 
cn this applicalicn. After the medical evidence was 
recorded the--complainant withdrew .the application 
for compromise. A charge was framed under s. 323 
of the Peral Code and the accused was ultimately 
convicted wider cection $52 of the Code: 

Held, that asthe application for ccmpromise wag 
presenicd ata’stage when the case was being tried 
as one under s. 325, and the permission of the 
Court was not granted on it, and the application 
was withdrawn by the time the case was found 
to be acompourdable one, the accused was rot en- 
titled to an. acquittal on the basis of the compromise. 

Kusum Bewa v. Bechu Bewa, 3 O. W. N. 322, dis- 
tinguished. 

Criminal revision against an order of the 
Sessions Judge, Nagpur, dated tke £5th 
August 1923, 


There is no question as to the -- 
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Mr. Fida Hussain, for the Applicant. 

Mr. A. V. Zinjurde, for the Non-Appli- 
cant. 

ORDER.—This case raises a point of 
law which does not appear to have been 
raised before. The non-applicant, Musam- 
mat Jaiwanti, filed a complaint against the 
applicant, Musam mat Rani, and others under 
ss. 325 and 506, Indian Penal Code, before 
the Sitabaldi Bench Magistrates. As they 
were of opinion that the offence was one 
under s. 323, they submitted it to the City 
Magistrate for transfer to a Third Class 
Magistrate. The Third Class Magistrate to 
whom it was trausferred was of opinion that 
the case fell under s. 325, Indian Penal 
Code, and the‘case was again submitted to 
the City Magistrate, who sent it back to 
the Sitabaldi Bench, where it was tried as 
acase under s, 325. During the proceed- 
ings on 20th January 1923, the complainant 
presented an application for compromise 
on which no orders were passed at the time. 
After various adjournments the medical 
evidence was recorded which showed that 
the case fell under s. 323, Indian Penal 
Code. The complainant then withdrew her 
petition for compromise. An order was 
then passed rejecting the compromise ap- 
plication and the case proceeded on a 
charge being framed under s. 323. Ulti- 
mately the case which was again transferred 
to another Magistrate ended in the convic- 
tion of one of the accused under s. 352, 
Indian Penal Code. ; 


The Sessions Judge, Nagpur, has reported 
the case being of opinion that the con- 
-viction is illegal, as the Magistrates had no 


option but to accept the application for ' 


compromise and acquit the accused, the 


offence being compoundable without the í 


- permission of the Court. 
It may benoted that the case quoted by 


the learned Sessions Judge, Kusum Bewa ' 


v. Bechu Bewa (1) is a case which was com- 
poundable from the start. The question, 
therefore, which arisés for determination 
is what is a compoundable case? Is it to 
be decided on the complaint, or on the 
ultimate result? In the present case the 
complaint was under s. 325, which is only 
compoundable with the permission of the 
Court and the charge was under s. 323 and 
the conviction under s. 352, Indian Penal 
Code, both of which are cumpoundable with- 
out the permission of the Court. 


Q)3.0. W. N 322, 
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It appears to me that at the stage at 
which the application was presented to the 
Magistrates the case was going on as a case 
under s. 325, which is not compoundable 
without the leave of the Court. Con- 
sequently the case in Kusum Bewa v. Bechu 
Bewa (1) does not apply. It was not pos- 
sible at that stage to say under what section 
the charge would be framed or what the 
ultimate result of the case would he. 

The procedure under which a case is 
tried is governed by the nature of the offence 
complained of and not by the ultimate 
result, Iam of opinion that the same 
analogy applies to a case of compounding. 

The question of a case being compound- 
able or not must, in my opinion, be decided 
with reference to the state of the facts 
existing at the date of the application to 
compound. Itis not possible for a Court 
to see what the ultimate result of the case 
will be. I, therefore, am of opinion that 
the case being one under s. 325, could not 
at the date of the application be compound- 
ed without the leave of the Court which 
was not given. By the time the case was 
found to be a compoundable one the com- 
plainant had withdrawn her application. 

I do not, therefore, think this is a case 
in which interference is necessary. 

Z. K. Order accordingly. 





LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 163 or 1924, 
May l4, 1924. 

Present :—Justice Sir Henry Scott-Smith, 
Kr., and Mr. Justice Zafar Ali. 
SULAKHAN SINGH—Accuszp— 
APPELLANT 
VETSUS 

f EMPEROR—RESPONDENT. 

Eridenct Act (I of 1872), s. 27—Penal Code (Act 
XLV of. 1860), s. 802- Statement pointing out place 
where corpse was buried—Statement that accused 
buried the dead body, whether admissible—Murder— 
Knowledge of place of burial, whether proof of 

wilt. 

4 Accused, who was charged with an offence under 
s. 302 of the Penal Code, made a statement to the 
Police that he would point out the place where whe 
dead body of the deceased was buried and added that 
he had buried the body : : 

Held, that the statement that the accused had buried 
the body did not relate tothe discovery of the body 
and was not provable under s. 27 of the Evidence Act. 
[p. 902, col. 2.] y . 

. Gueen-Empress v. Nana, 14 B, 260; 7 Ind. Dee. (x. s.) 
632, Ghanu v. Empress, 28 P. R. 1894 Cr. and Tara’ 
Singh v. Emperor, 29 Ind. Cas. 817; 11 P. R. 1915 Cr; 
16 Cr. L. J. 545; 61 P. W. R. 1915 Cr., relied on. 

The mere fact that an accused person appears to 
have known where the dead body of the deceased was 
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buried does not prove that he waa the murderer. [p. 
902, col. 2.] 


Matu v. Emperor, 836 Ind. Cas. 838; 18 P. R. 1917 Cr. 


18 Cr. L. J. 6, followed. 

Appeal from an order of the Sessions 
Judge, Amritsar, dated the 29th January 
1924, 

Lala Ram Chand Manchanda, forthe Ap- 
pellant. 

Mr. C. H. Carden Noad, Assistant 
Remembrancer, for the Respondent. 

Mr. Sagar Chand, for the Complainant. - 

JUDGMENT.—This is an appeal by 
Sulakhan Singh through Counsel from the 
order of Sessions Judge of Amritsar con- 
victing him of murder of Udham Singh 
son of Jawand Singh on or about the 
25th of October 1923 and sentencing him 
to death. The learned Sessions Judge in 
his judgment at page 20 of the paper-book 
in summing up the case against Sulakhan 
Singh says that there is no strong evidence 
of any motive for murder as against the 


Legal 


appellant and that there is no independent . 


corroboration of the fact’ that he was one 
of the men last seen with the deceased. 
He admits that the case against the ap- 
pellant rests entirely on his alleged con- 
fession, said to have lead to the discovery 
of the corpse. This alleged confession was 
made when he was in Police custody and 
is, therefore, inadmissible unless it falls 
within the purview of s. 27 of the Indian 
Evidence Act. The evidence given by the 
witnesses as to the confession is that he 
gave information to the effect that he would 
point out the place where the dead body 
was buried and that he also said “I buried 
it.” The learned Sessions Judge held that 
the whole of this was admissible in evi- 
dence but in appeal it is contended that 
the confession of Sulakhan Singh that he 
himself had ‘buried the dead body was 
inadmissible in evidence as that part'of his 
statement did not in any way relate dis- 
tinctly to the fact discovered, namely, the 
dead body. Counsel has referred inter 
alia to the following authorities in support 
of his contention:— | . 

Queen-Empress v. Nana (1), Ghanu v. Em- 
press (2), Tava Singh v. Emperor (3), Matu 
v. Emperor (4) and Emperor v. Turezi (5). 

(1) 14 B. 260; 7 Ind. Dec. (N. s.) 632. 

(2) 28 P. R. 1894 Cr. 

(3) 29 Ind. Cas. 817; 11 P. R.1915 Cr; 16 Cr, L. J, 
“545: 61 P. W. R. 1915 Cr. 

(4) 36 Ind. Cas. 838; 18P.R. 1917 Cr; 18 Or L. 


(5) 55 Ind. Cas, 685; 21 Cr L. J. 349; 125 P, L. R, 
1920. os 


. 
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These authorities generally support the con- . 
tention of the learned Counsel. In Ghanu v. 
Crown (2) it was held, following Emperor 
v. Nana (1), “thatthe fact discovered being- 
the body of the boy lying buried in the 
spot indicated, and theinformation received 
from the accused which related distinctly 
to that fact being that the accuged would 
show where the body was buried, the further 
information that he killed the boy did not 
distinctly relate to the discovery of the body 
and was not provable under s. 27 of the 
Evidence Act.” Similarly in the present 
case the information said to have been given 
by the appellant that he had buried the body 
did not distinctly relate to the discovery 
of the body and is not provable under 
s. 27, Evidence Act. The case reported as’ 
Emperor v. Turezi (5) was very similar to 
the present. There in a prosecution for 
murder a witness stated that the accused 
offered to point out the place where the 
dead body was and that on being questioned 
as to who had buried the body he said 
that he had done so. It was held that the 
accused's statement that he had buried 
the body was not admissible in evidence. 
In Tara Singhv. Emperor (3), it was held | 
that where the statement to the Police was 
“I will point out the spot where I com- 
mitted the murder” the part relating to 
alleged confession by the accused that he 
had committed the murder was not receiv- 
le in evidence. We have, therefore, no 
hesitation in holding that so much of the 
appellant’s statement as -related to the 
burial of the body by him is not admissible 
in evidence. ` . 
There remains, therefore, merely the fact 
that the appellant pointed out-the place 
` where the body was fonnd and all that ~ 
this shows clearly is that he knew where 
it had been buried. But-as pointed out 
-in Matu v. Emperor (4), the mere fact that: 
an accused person appears to have known 
Where the corpse was buried doesnot prove 
that he was the murderer. The learned 
Assistant Legal Remembrancer who appears 
for the Crown expresses himself as unable to 
support the conviction. i 
We therefore, accept the appeal and sett- 
ing aside the conviction and sentence we 
acquit the appellant and direct that he be 
forthwith released from custody. 
Z. K. Appeal accepted, 
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‘ALLAHABAD HIGH COURT. 
CriminaL AperaL No, 356 or 1925. 
June 5, 1925. 
Present:—Sir Grimwood Mears, Kt, 
Chief Justice, Mr. Justice Mukerji and 
Mr. Justice Banerji. 
RAGGHA—AccuspEp—AvPeLLANt 
versus 
EMPEROR—Opposite PARTY. 


Penal Code (XLV of 1800), s. 302 -Dead body not 


discovered—-Evidence of death only retracted confes- 
sion—Proper sentence, whether death or transportation 
—Confession, weight of —Doubt, degrees of. 

Per Mears, C. J., and Banerji, J.—-(Mukerji, J., 
dissenting):--The circumstance that the body of 
the murdered person is not discovered makes it 
necessary for the Court to proceed with care and 
caution, but itis no ground for changing the sen- 
tence from death to transportation for lif. [p. 906, 
col. 2; p. 907, col. 1.] 

Per Mukerji, J-—Where the dead body does not 
appear and the factum of death is established by 
nothing but a retracted confession, there is a suitable 
case where the sentence of transportation may be 
are instead of the heavier sentence. [p. 912, 
col. 1. ; 

The amount of weight to be attached to a con- 
fession isa matter of prudence rather than of law. 
[p. 911, col. 2.) 

Queen-Limpress v. Gharya, 19 B. 728; 10 Ind. Dec. 
(N. s8 ) 487, relied upon. g 

Obiter.—The amount of doubt that arises in the 
mind ofa man may be of diiferent degrees. It is 
only where there is a reasonable doubt about the guilt 
of an accused person that he is entitled to an acquit- 
tal. Doubts will always arise in human mind, but 
all doubts are not entitled to respect. There may be 
a doubt which is l+s3 than a reasonibl> doubt, but 
which is still a doubt that is entitled to respæt and 
which is entitled toask a Judge to be cautious in 
passing the sentence. [ibid.] 


Criminal appeal against an order the Ses- 
sions Judge, Farrukhabad, dated the 21st 
April 1923. 

Messrs. Uma Shankar Bajpai and K. N. 
Laghate, for the Appellant. 

Mr. G. W. Dillon, Government Agvocate, 
for the Crown. 


JUDGMENT. . 

Mears, C. J.—This is the appeal of 
Raggha, caste Kurmi, age 24, from the con- 
viction of the learned Sessions Judge of 
Farrukhabad, who on the 2lst of April 
1925 sentenced him (Raggha) to death in 
respect of the murder of one Mangli. 

The curious feature about this ease, and 
which rendered it advisable in my opin- 
ion to seek the assistance ofa third Judge, 
was that the body of Mangli was never re- 
covered, 

The facts can be stated very shortly. 
There had been a long standing quarrel 
over a piece of land in Balipurwa. Raggha 
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with the aid of other people had, forcibly 
dispossessed Mangli, Mangli had recourse 
to the Courts and on the 5th of December 
1924, he being the plaintif ina suit, was 
declared by a judemant on that date to 
have the right to the possession cf this 
land. That decision, and possibly another 
circumstance connected with Mangli, name- 
ly, that he was said to have taken a” 
gadaria woman into his keeping, may have 
made Mangli an object of enmity to a 
number of people. But at all events, 
Mangli was beyond any question alive on 
the afternoon of the Gth of December, and 
his movements have been traced on that 
day with complete accuracy up to the 
point when he was at the village Beta, 
about a mile distant from his home. From 
that time, when probably it was beginning 
to be dark, Mangli has never been seen 
alive by any body. Not having returned 
home, his relatives after a time became 
uneasy, and having learnt of his movements 
from the Court towards his home, they 
began to make a search, and onthe &th 
of December, probably when the light was 
failing, Jagan Nath passing along a nala, 
which would be the way which Mangli 
would take if he were proceeding towards 
-his home, found four patches of dried blood. 
Jagan Nath went backand brought another 
witness. They examined the marks, and 
eventually on that same afternoon they went 
to the thana and made the First Jnform- 
ation Report. Therein they set out that 
there had been the litigation relating to 
land and the name of Raggha, the accused 
in this case, is the first name suggested 
as one of the men who might be the cause cf 
Mangli’s disappearance. From the 8th to the 
15th nostep was taken. On the Lith the Sub- 
Inspector returned to his thana and com- 
menced his investigation. He having seen 
where the blood-stains had been, the blood 
and the earth having been previously col- 
lected and sent to the Imperial Serologist 
the Sub-Inspector called certain suspected 
persons to appear at the Wala. Amongst 
them was Raggha. When Raggfa was 
asked to walk across . the place he showed 
signs of great uneasiness and appre- 
hension Lnaltn, another suspect, was 
equa'ly agitated, He isnot before the Court, 
The Sub- Inspector thereupon tock them back 
to Balipurwa and questioned them. Rag- 
gha made a statement, what that statement 
was in its terms we donot know. Lalta 
corroborated the statement with the result 
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that a search was made in a large and 
deep pool inthe river Aisan, abont 14 mile 
away from the place where the marks of 
blood had been found. A diver having of 
been sent in and- this pool having been 
dragged, the result was that various arti- 
cles of clothing, 4 or 5 in number, were 
recovered from that pool, and were sub- 
: sequently satisfactorily proved to have been 
the property of Mangli. These articles 
have been exhibited’ in this Court, and 
there can be no question that from their 
appearance they have been bitten through 
and torn and dragged about by crocodiles 
and possibly by smaller creatures such as 
turtles. One particular garment shows a 
hole of about 2 feet square and the edges 
of the garments are frayed and ragged and 
show teeth marks. 

Raggha, being under arrest, was taken 
on the 17th to Fatehgarh, and at 3-30 in the 
afternoon of that date he appeared before 
Mr. Chakravarty, a Magistrate of the First 
Class. Whenhecame before Mr. Chakravarty 
he had already apparently decided to make 
a confession. Very properly Mr. Chakra- 
varty, who has been no doubt most 
rightly described as one of the most. ex- 
perienced Magistrates in the District, did 
not immediately record that confession but 
gave Raggha advice and caution. He ex- 
plained to Raggha that he was not bound 
to make any confession, and that if he did 
make a confession there wasa likelihood, 
that it might be used in evidence against 
him. Now in this Court we are all very 
familiar with those words, and they may, to 
some of us, have lost some sense of weight 
and consequence, because we have heard 
them very frequently. But Raggha was 
a man brought before the Magistrate and 
told on that afternoon that there was no 
need for him to make a confession that 
the law did not demand it and that if he 
did confess what he said might be used 
in evidence againsthim. The Magistrate 
having given that caution to Raggha sent 
him away to-think the matter over, and 
did not see him again until 12 o'clock 
the next day. Therefore, Raggha had 20 
hours in which to review his position and 
to think over what he had been told, free 
trom any influence. When he appeared 
again before Mr. Chakravarty at noon on 
the 18th, again Mr. Chakravarty cautioned 
him and Raggha said that he wished to 
make a confession that he was doing it 
-reely, that there had been no threat and 
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no inducement, and that no body had 
told him that if he were to make a con- 
fession he would be acquitted; that he 
was not in any way being forced and that he 
would make a free, full and true confession. 
Now, in my opinion, there is nothing 
more that human care can do, than to 
talk to a man about to make a confession 
as the learned Magistrate did. The result 
was that Raggha persisted in his wish to 
make a confession and he made one, which 
I propose to refer to not in its entirety 
but to extract from it certain passages 
which I consider to be of great importance. 
I may state that the impression the con- 
fession leaves upon me is that Raggha was 
a very clear headed intelligent man, and 
if any part of the confession need be 
brought forward in truth of it I will refer 
to the lines 42 to 54 on page 13 of our 
printed record where he states the facts 
with a power of compression and clearness 
as well as a trained Advocate could do. 
“I had 20 bighas of cultivation in Balipurwa. 
In Asarh last Jodha and Mangli sued me 
in the Civil Court over ihat land. The 
3rd of December was fixed for delivery 
of judgment. The judgment was not deli- 
vered on that day, but my Pleaders told 
me that I would lese the case. The judg- 
ment was delivered on the Friday following, 
I lostthe case. There were ten men with 
me; they even gave evidence for me. They 
weree Permeshri Brahman of Rakha-ka-- 
purwa, Chatar Kurmi of Rakha-ka-purwa, 
Manna Brahman of Rakha-ka-purwa, 
Kampta Brahman of Rakha-ka-purwa, Gaya- 
din Kurmiof Balikapurwa, Mangli Kurmi of 
Bali-ka-purwa, Laltu, son of Mangli of Bali- ` 
ka-purwa, Ishri Kurmi of Bali-ka-purwa, 
Ruttu Kurmi of Bali-ka-purwa, Anga Kurmi 
of Bali*ka-purwa. All these ten men were 
present in Court on Wednesday, and on Fri- 
day only Mangli, accused and I were present. 
We all eleven men conspired both on 
Wednesday and Friday to murder Mangli ” 
As*will be seen there appears what may 
be a printer’s mistake in the use of the 
word “accused” after Mangli instead of the 
word “deceased”. I am impressed by the 
clarity of that statement. Now’ the con- 
-fession makes it perfectly clear that Raggha 
took a leading part in this matter. He 
started to track Mangli, deceased, who went 
to Sarai Mian. He and another followed 
him from Sarai Mien to Behta and met the 
other nine men at a nala, a distance of 
$ths of a mile from Balipurwa. They gave 
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to them the information that Mangli was 
near at hand in Balipurwa, and then they 
lay in wait. ` The confession shows that 
this man was such a cloše participitant in 
the murder that a dhoti which he had used 
asa head dress was “spattered” over with 
blood. The confession also records that it was 
owing to the information which he gave 
. the Police that the clothes were recovered 
from this deep pool one and-a-half miles 
away from the scene of the attack, Now I 
have intentionally left out for the moment 
the story of what is said to be the murder. 
The accused describes the assault in this 
way. “Mangli” deceased, arrived at the 
said nala when it was dark. As soon as 
he got down the nala, Puttu hit him hard 
with a lathi. Mangli deceased, cried out 
and ran. The others then followed him and 
caught hold of him. Puttu and I were on 
the other side of the nala. They dragged 
Mangli deceased 20 or 25 paces to the east 
and beat him very badly with lathis, 
Village Bahadurpur is at a distance of 9 or 
10 fields from that place. There was heard 
some noise there. Thereupon we left 
Mangli, deceased, lying there and ran away. 
We came back there two hours after. On 
our return we found that Mangli was dead. 
We tied up the dead body of Mangli in his 
dhussa (wrapper). There were some articles 
in his jhola (bag), such as lota, string, shoes 
etc. There was also his lathi. We took 
the dead body and the said articles and 
went to the river. We loaded the jhola 
(bag) and the dhussa (wrapper) with earth 
and threw them into a kund (deep place in 
the river). We also threw the lathi into 
the river which floated away”. Corrobora- 
tion of this confession is to be found in the 
fact that the place where Raggha said the 
clothes had been thrown, in fact proved*to 
be the place. When the clothes were 
brought to the surface they were found to 
have been at one time loaded with sand, 
and indeéd the sand was still in them. It 
happened that the search proved unavail- e 
ing in so far as the finding of any trace of 
the body of Mangli, and that is the circum- 
stance which has been spoken of as creating 
a difficulty in the case. 

The circumstances, apart from the con- 
fession which point to Mangli having met 
his death, have been summarised by Mr. 
Dillon, and he points out that Mangli was 
last seen on the afternoon of the 6th of 
December within a mile of his house and 
halfa mile from the nala and at a point 
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where in the ordinary course he would have 
crossed the nala on his way to his house. 
He states that apparently there was no 
motive for Mangli to disappear. He had in 
fact been the winning party in the litiga- 
tion and Mr. Dillon relies of course upon 
the information by which the clothes were 
recovered, and he calls in aid the fact that 
the very appearance of the clothes, present- 
ed to us in this Court, showed beyond any 
doubt that “something edible” had been 
wrapped in those clothes, something which 
would appeal to crocodiles, There is evi- 
dence that crocodiles and alligators lived 
in this river. 

On the 18th of February Raggha with- 
drew the confession and said “I made such 
confession through the fear of the Darogahji. 
Darogahji caused me to be in water till 
midnight, and caused my dhoti to be re- 
moved, and both my hands to be tied to a 
cot. This was why I made the confes- 
sion, I made the confession as I was 
asked by the Darogahji todo so”. When 
the Darogah was in the box, not a single 
question of any kind was put to him in 
cross-examination, to suggest that he had 
done any of these monstrously improper 
things, or that he had done anything at all 
in violation of his duty. One knows the 
common argument that is used when one 
points out the omission. It is that the 
darogah would have denied it. The answer 
to that is that if you are going to charge a 
man with such conduct, you ought to give 
him an opportunity of explanation by put- 
ting the charge definitely to him. The 
Darogah might have been able to prove 
that three or four persons were throughout 
in the company of the Darogah and the 
accused throughout the time, or the Darogah 
might have been able to prove convincing- 
ly that his interview with the accused lasted 
only a few minutes. Ram Dayal who has 


.come forward says that the Sub-Inspector 


shouted at him and threatened him. That 
was not followed up and one does not know 
when that was supposed to have been 
done, but there is nothing to prove the 
suggestion that the man was put into water 
till midnight. I do not accept this state- 
ment of the accused in the slightest degree, 
any more than I accept the grounds of 
appeal which were furnished to this Court 
in which the Darogahis said to have told 
him that if he did what the Darogah ad- 
vised, he would be made a witness for the 
Crown, and thus be acquitted. 
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In these cases of confession whenever 
one wishes to draw the ordinary inference 
from the plain statements of the accused, 
one is invariably told that he is “only an 
ignorant villager.” ‘Ignorant villagers” 
give evidence in Civil Courts with great 
acumen, they carry on „agriculture or 
. village trade with success, they are units 
in the normal village life and take a 
greater or less degree ofinterest in affairs, 
local, provincial and national. I think 

“ ignorant villager” is a misnomer and 
that whatever useful function that phrase 
may have served ininfluencing Courts in 
the past, its range ought to be restricted 
in this, the year 1925. I am ofopinion thata 
man of sound mind and full age, who makes 
a statement in ordinary simple language, 
must be bound by the language of the state- 
ment and by its ordinary plain meaning. 
If the statement is believed by the Court to 
be true, and if the Court is: satisfied that 
there was nothing of the nature referred to 
in s. 24 of the Evidence Act, no improper 
conduct of any body, but that the man of 
his own motion made a confession, I am of 
opinion that, if that confession can legally 
-be receivable in evidence and is corroho- 
rated, the plain simple meaning of the 
words used by him must have their full and 
proper significance, and the act spoken to 
be given its legal consequence. I dissent 
entirely from the view that when an ordi- 
nary villager says that he hit a man on 
the head with a lathi that those words are 
not to be given the weight which would, be 
attached to them if they issued from the 
lips of an educated man, Provided always 
as I have said that the man has not been 
the victim of malpractice, threat or induce- 
ment in making such statement. People 
“must be responsible for what they say as 
well as what they do. 

This case furnishes a most excellent 


illustration of what I mean, and [ need - 


seek no other. The principal questions we 
have got to consider in this case are, was 
Man gli killed on the evening of the 6th of 
December in such circumstances as to con- 
stitute a murder? If so, was the accused 
one of the murderers ? The first essential 
is that we must be satisfied that Mangali 
was a dead man on the evening of the 6th 
of December. I have already’ mentioned 
the various circumstances that Mr. Dillon 
points out as being indicative of the death 
of Mangli. When we come to the confession 
of Raggha „we find that he says: “On our 
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He 
then described how the body was carried 
away to the pool and how disposed of, How 
can Government or the work of these Courts ` 
be carried in any dégreé satisfactorily if 
we are to say that a statement .of that 
simple kind given under circumstances of 
the gravest solemnity is not to be accepted 
as of well understood import hy the man 
who uttered it? He may, of course, be wrong 
in his inference that Raggha was dead, but 
his confession must at least be taken. 
against him to the extent that he believed 
Raggha to be dead. Ibelieve Raggha when 
he says there was a quarrel of long stand- 
ing, that there was litigation ending ad- 
versely to'him, that he tracked out Mangli, 
that he gave information tothe other persons, 
that there was a general agreement to 
murder him. I accept the way in which 
he describes the assault, the dispersal of 
the assailants because they believed that 
the villagers of Bahadurpur were aroused. 
I accept the fact that they returned to 
Mangli and I certainly accept his statement 
that eventually Mangli was found to be 
dead. Jalso accept the story as to .what 
happened subsequently. 

In these circumstances what is the posi- 
tion? Why should not the ordinary con- 
sequences follow? Here we havea brutal 
murder, perpetrated undoubtedly by a 
considerable number of persons at all events 
there were enough men to enable them to 
carry the body 1} miles. The man was 
struck down, dragged, beaten and eventu- 
ally found to ba dead. There is as far 
as Ican see no extenuating: circumstance 
whatever. Raggha was’ a participant in 
the matter from the beginning, the known 
object of it being to kill Mangli. 

Tt is said by Mr. Laghate that we should 
not pass the setence of death but should 
pass the lesser sentence of transportation 
for life. Why? If one is satisfied that 
murder wascommitted, why should not the 
“appropriate punishment follow? It is the 
murder which is the thing to be regarded, 
that is to say, the killing of a human being 
more human beings without 
just cause orexcuse. It is not the finding. 
of the body. The absence of the body is 
a circumstance which makes it necessary to 
proceed with care and caution. ButI say 
that in every case of murder one has to 
proceed with the greatest care and caution, 
and one must never confirm a sentence of 
death, unless one -feels completely satisfied 
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about it. If there is such an element of 
doubt as to render a Judge in the least 
degree -uneasy of mind, the proper course 
is not to change the nature of sentence, 
from death to transportation for.life, but to 
acquit the man altogether. Having myself 
not the slightest degree of uneasy feeling 
about this matter, I believe it is my posi- 
' tive duty in the circumstances to accept 
the plain definite unqualified statement of 
Raggha “on our return we found that Mangli 
was dead.” Believing it to hemy duty to 
accept that, recognising that it is the 
death which constitutes the crime, and 
not the recovery of the body, and reeognis- 
jing also the excellent reasons which have 
been given for the failure to find the body, 
I am of opinion that the decision of the 
learned Sessions Judge was in every way 
correct, and that he passed upon Raggha the 
only sentence that should have been passed, 
namely, that of death. In these circum- 
stances my opinion is that the decision of 
-the learned Sessions Judge should be con- 
firmed, and that the sentence of death 
passed upon Raggha should be duly carried 
out. 7 
Banerji, J.—Three points arise in this 
case, The first is was Mangli killed on the 
6th of December. The second is was Raggha 
oneof the persons responsible for the murder 
of Mangli. The third is which of the two 
sentences, namely, death or transportation 
for life is the proper sentence in this case. 
It has been proved by the evidence of 
Laltu and Jagan Nath that on the 5th of 
December Mangli came back to his house 
and informed his brother and relations 
that he had won the case against Raggha 
and that he was going the next day to 
deposit in the Court the costs of exeqution. 
Laltu and Jagan Nath say that on the 
morning of the 6th Mangli left his house 
with a certain number of articles and with 
some money, for the purpose of getting 
the decree he had obtained against Raggha 
executed. We have the evidence of Ram 
Narain to prove that Mangli was seen on 
the way from his house to the Court, and 
it has been proved beyond all reasonable 
doubt that Mangli wasin Court, that he 
identified one Mullu inthe Court of the 
Munsif where Mullu had a case which was 
compromised.’ It is further proved by the 
two clerks of the Pleader Jogeshar Prasad 
that Mangli deposited Rs. 24 for executing 
the decree which he had obtained against 
Raggha forthwith, The next we hear of 
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Mangli is from Mullu, who says that he 
left the Court at about 4 o’clock and he was 
followed by Mangli. They came together 
to Behta and there they parted, Mangli 
going in the direction of his house in Bali- 
purwa and Mullu to his house. That was 
when Mangli was last seen. It is not 
suggested anywhere by the defence that 
there was any object or reason why Mangli 
should have disappeared without leaving 
any trace. It is not suggested that there 
were wild animals prowling about the 
jungles, which could haveeaten up Mangli, 
Laltu went and made a report at the Police 
Station on the night of the 8th of December 
where he not only described the enmity he 
had with Raggha but also gave details of 
the search he had made, the information 
which he had got from Mullu, and describ- 
ed the clothes that Mangli had on him. 
It is not controverted that in consequence 
of the report the Head Constable proceeded 
to aspot near a nala which wag between 
Behta and Balipurwa, and which Mangli 
would have had to cross if he was going to 
Balipurwa where his home was. The Head 
Constahle proves that several patches of 
blood stained mud were found there the 
blood stains have been proved to contain 


“human blood. We hear nothing further 


until the 15th of December when the Sub- 
Inspector Game on the scene. The Sub- 
Inspector tells us that he made enquiries 
in the village, took the statement of Mullu, 
and then took the persons mentioned in 
the. first report as suspects to the scene of 
occurrence, where the blood patches were 
found, and on account of the suspicious 
conduct of two of the persons Raggha and 
Laltu, he arrested them. Raggha made 
some statements to the Sub-Inspector, and 
in consequence of that statement the Sub- 
Inspector, Raggha and some witnesses pro- 
ceeded to a place 1} mile from the nala, 
where the blood had been found, and there 
in the presence of witnesses Raggha said 
he would show, the place where the body 
and the clothes had been thrown. Reggha 
showed the place where the body had been 
put down, the place where earth had been 
taken from the position in the river where 
the body had been thrown. He said the 
earth had been taken in order thatit might 
be put in the clothes to prevent the body 
from floating. There was a hole showing 
where “the earth had been taken from. In 
the presence of Lalman, the Mukhia, Raggha 
showed the pool in which the body had 
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been thrown, and certain articles which 
have been put up as exhibits in this case, 
were found in the pool, and it has been 
proved beyond doubt that those articles be- 
longed to Mangli and that Mangli had 
them on the morning of the murder. 

I am of opinion that. this evidence is 
sufficient to prove that Mangli is dead. 

The next point for consideration is whe- 
ther Raggha was one of those who were 
responsible for the death of Mangli. I 
have no doubt, in my mind, that Raggha 
was one of those persons who was respon- 
sible for the death of Mangli, It is proved 
beyond all doubt that earlyin July Raggha 
came back to this village and forcibly took 
possession of 20 bighas of land, which has 
been found by a Court of competent juris- 
diction to be that of.Mangli but which 
Raggha still persists in calling “my occu- 
pancy holding” in the petition which he 
has submitted to this Court. It is not 
shown that Raggha had ample means, or 
funds, and that these 20 bighas meant 
nothing tohim. It is unusual to find that 
a villager would execute his decree the 
day after he obtained it, and in this case 
we find that Mangli intended and did in- 
tend to execute his decree forthwith. Mangli 
had not taken the law into his own hands 
in trying to forcibly eject Raggha, a state 
of things which we ordinarily find when 
a man takes forcible possession of another's 
land. So that Raggha had not only a 
motive but a very good motive for getting 
rid of Mangli. He was exasperated at this, 
and itis not at all surprising to me that 
he would conspire with others to kill 
Mangli. The only evidence which con- 
clusively shows the guilt of Ragghais his 
own confession. I must state that the con- 
fession asrecorded by Mr. Chakravarti was 
recorded with much greater care than is 
ordinarily done. It is proved beyond all 
doubt that Raggha was sent back from the 
Magistrate’s Court to the Jail, and not in 
the custody of the Sub-Inspector who was 
investigating the case, on the day when he 
was fisst put up before the Magistrate for 
his confession to be recorded. Raggha 
was brought back at 12 o'clock from the 
Jail, and I cannot lose sight of the fact 
that the Policeman, who must have been 
in charge of Raggha, could not have been 
the Policeman of the Police Station con- 
cerned with the investigation of the case. 
Although various pleas have been urged 
by Mr. Laghate on behalf of the accused 
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to show that this confession must be held 
to have been brought about by some łn- 
ducement,-I cannot find anything from the 
record to suggest any act by any of the 
Policemen concerned’ which I would ‘call 
suspicious, and unless and until I am of 
opinion that something suspicious had been 
done I cannot wipe out the confession 
which I believe taken with other evidence, 
shows to me that Raggha was one of the 
persons concerned in the murder of Mangli, 
and that he was‘one of the chief offenders 
in the case. Nothing has been shown to 
suggest that anybody else in the village 
had a greater motive than Raggha to kill 
Mangli. Nothing has been shown why I 
should assume that Raggha had taken a 
minor part in the killing when he had the 
greatest motive for the killing. 

The last point is what is a suitable 
sentence to pass under the circumstances 
of this case. If Ihad the slightest doubt 
as to the guilt of Raggha, I would certainly 
give him the benefit of it, and direct 
him to be acquitted. Ihave none. There 
are no circumstances in this case, such as 
an act of Mangli which had been of great 
annoyance to Raggha, or an act of Mangli 
although legal yet morally wrong, or such 


-provocation by Mangli which might not 


come under the definition of grave and 
sudden provocation but provocation as 
understood in the ordinary language, I 
would give Raggha a lesser sentence. 

have no hesitation in agreeing to confirm 
the sentence of death passed upon Raggha. 

Mukerji, J.—I have the misfortune to 
differ slightly from the judgments that 
have just been delivered in the case. 

The facts of the case have already been 
given andI will state only “so much as 
may have a direct bearing on. what Iam 
going to say. 

About ll to 12 years ago one Murli died 
and there was a dispute about the property 
held by him (some lands) between the appel- 
lant's father Jhunniand the deceased Mangli 
and his brothers, There was a litigation in 
which the appellants father lost. The 
father and son then left the village and went 
to live in the adjoining district of Cawn- 
pore. In July, 1924, apparently on the 
invitation of some of the people of the vil- 
lage Bali-ka-purwa, in which Murli lived, 
the appellant came there and tried to rə- 
cover by force possession over the proper- 
ty which had been lost in suit by his father. 
Mangli, the deceased, lodged a complaint 
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before the Policeand filed a civil suit. The 
sui succeeded on the 5th of December 
1924. On the 3rd of December 1924 the 
appellant knew that he was going to lose 
the case although the judgment had not 
yet been delivered. On the morning of the 
6th of December the deceased went to the 
place where the Munsifi was sitnated, viz., 
Sarai Miran, with a view to hand over the 
costs of execution to his Counsel. It appears, 
on the confession of the appellant, that 
he also followed Mangli apparently with 
a view to see what he was doing. It has 
been definitely established that Mangli 
went back homewards towards the evening 
and arrived as far as the village of Behta. 
There, he took alittle rest at the house of 
the witness Ram Narain and then started 
for home, There is no evidence, apart from 
confession of the appellant, as to what 
happened to Mangli after that. The witness 
Mullu who had seen the deceased at Sarai 
Miran on the 6th of December asked casually 
the deceased’s brother Lalu where the 
deceased was. He was informed that the 
deceased had not come back. Mullutold Laltu 
that the two had left Behta together each 
on his way home. This caused some anxiety 
in the minds of Laltu and his brothers and 
a search was made. On the evening of 
Sunday, the 8th of December, some blood 
marks were found beside the foot path that 
led from Behta to Rali-ka-purwa and it 
. was suspected that Mangli had been mur- 
dered. A report was accordingly lédged 
at the thana at 8 Pr. m. on the 8th of Decem- 
ber. A Head Constable wasin charge of 
the thana, Heat once went to the spot 
and collected what blood marks were to be 
found onthespot. It appears that between 
the 9th and. 14th of December nothing 
further was done. On the 15th of Decem- 
ber the Sub-Inspector appeared on the scene 
(he was away between the 8th and the l4th 
of December) and started investigation. In 
the First Information Report certain names 
had been mentioned and among them, was 
prominently the name of the appellant. The 
Sub-Inspector collected the people who 
had heen mentioned in the report and tried 
a sort of experiment in order to guess 
which of them, if any, took part in the 
murder. He thought that one Laltu and 
the appellant Raggha showed some signs 
of nervousness andhe got them arrested. 
_ Then, says the Sub-Inspector, some informa- 
tion was furnished by the appellant and on 
foot of that information a deep place in the 
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bed of the river Isan was dragged and 
clothes and other articles, which were sub- 
sequently identified as the property of the 
deceased, were recovered. The appellant 
was sent, on the ground that he was inclin- 
ed to makea statement to the head quar- 
ters and he arrived there on the 17th of 
December 1924. He was placed before’ a 
Magistrate who took the precaution of 
sending the appellant back into the Jail 
custody with the idea that he should think 
over the matter before he made any state- 
ment, The appellant was produced before 
the Magistrate on the 18th of December, 
and he madea long statement which has 
been accepted by my learned brothers and 
myself as substantially a correct statement 
of facts. The appellant stated the facts 
including the litigation that had taken 
place between the appellant and the de- 
ceased and his brother. He mentioned 
certain persons who, he said, had taken 
part in the murder and added that he hand- 
ed a dhoti which had blood stains to the 
Sub-Inspector. 

It has been conceded that apart from 
the confession of the appellant, there is . 
not enough evidence to show that the ap- 
pellant was concerned in the murder of 
Mangli. Apart from the confession, there 
is no evidence, to establish conclusively 
that Mangli was, in fact, murdered. On the 
question of conviction Iam quite satisfied 
that there is no clear reason to reject the 
confession of the appellant, he having 
failed to raise in my mind any doubt as 
to the genuineness of such confession. I 
hold with my Lord Chief Justice and my 
brother Banerji that the appellant was 
present at the time of murder, that he was 
one ofthe persons who had planned the 
murder and that he is guilty under s. 302 
ofthe Indian Penal Code read at least with 
s. 114 of the same Code. . 

The point on whichI have the misfor- 
tune to differis the question of sentence. 
What I am going to say must not be taken 
as a rule laid down for all cases irrespec- 
tive of the facts of the present case. Indeed 
it is always dangerous fora Judge to at- 
tempt tolay down a rule of law for the 
decision of a case, the facts of which are 
not before him, and I am not going to do 
anything like that. Inthe circumstances 
of the present case, in my opinion, sentence 
of transportation for life is the only suit- 
able sentence and my reasons are these. 

As already stated, the conviction of the 
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appellant is mainly, though not entirely, 
based on the confession of the appellant. 
Confession in a criminal case. is another 
name for admission inacivil case. Both 
sare dealt with in the Evidence Act and 
under s. 31 of that Act an admission is not 
conclusive. Indeed so far asa confession 
goes a special section has been enacted in 
the Act. It is 5.24. The language used 
will show that to reject a confession it is 
not necessary that there should be positive 
proof to establish that the confession has 
been obtainted by use of threat, persuasion, 
etc. It has been held in many cases, the 
last case on the point may be quoted as 
Emperor v. Panchkawri Dutt (1), that any- 
thing from a barest suspicion to positive 
evidence would be enough for a confession 
being discarded. The weight, therefore, 
that has to bs attached toa confession, is in 
the view of the Legislature small. Such 
is all the more the case where, as in this 
‘case, the confession was withdrawn, at the 
earliest possible opportunity. The reason 
for the rule is not far to seek. -It is difficult 
indeed to believe why a person accused of 
a gailt should’ confess at all without some 
undue inducement even if he be really 
guilty ofthe charge that has been brought 
against him. He does everything that lies in 
his power to conceal the crime heis going 
to commit. He takes all possible precau- 
tion to make the .restlt of his action dis- 
appear and irrecoverable. Under the circum- 
stances, it is difficult to believe why a 
man should confess at all unless he hassome 
inducement. There are indeed some cases 
in which a man would beso very careless 
_of his life and his determination so strong 
that he would, after committing the crime, 
himself go to the authorities and give him- 
self up and hand over the ‘instrument of 
the crime. But such cases are rare. In the 
majority of cases a culprit tries his best to 
hide his crime and to escape punishment. 


In this particular case, it will be noticed,’ 


every attempt was made todo away with 


the dead body. The appellant did not appear . 
before the Sub-Inspector till several days- 


had ebapsed between the murder and the 
appearance of the Sub-Inspector on the 
spot. Underthe circumstances, the confession 
of the accused person is not a thing 
which is entirely normal: -I must not be 
. misunderstood, and I do not for a moment 


(1) 86 Ind. Oas. 414; 52 O. 67 at pp. 83 and 84; 29 
Ga W.N. 300; (1925) A. I. R. (O) 587;'26 Or. L. J. 
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suggest that there is anything on the retord . 
which shows thatthe confession should be 
rejected in accordance with s. 24 ofthe 
Indian Evidence Act. If that had been the 
case, I would have acquitted the man entire- 
ly. But what I do mean to say is this, that 
a confession in its normal state, is an 
entirely suspicious article. A retracted con- 
fession is worse. The language which is 
oft quoted of Mr Justice Cavein the case 
of R.v. Thompson (2) will bear repetition. 
Mr. Justice Cave delivered himself as 
follows :— 

“ I would add that for my part I always 
suspect these conféssions which are suppos- 
ed to be the offspring of penitence and re- 
morse, and which nevertheless are repudiat- 
ed by the prisoner at the trial, It is re- 
markable that it is of very rare occurrence 
for evidence of a confession to be given 
when the proof of the prisoner's guilt is 
otherwise clear and satisfactory ; but, when 
it is not clear and satisfactory, the prisoner 


is not unfrequently alleged to have been 


seized with the desire born of penitence and 
remorse to supplement it with a confession ; 
a desire which vanishes as soon as he ap- 
pears in a Court of justice”. 

If this could be said of a country like 
England where the Police is by far more 
efficient than here in India where the people 
are by far more literate than the people 
in India, what is to bé said of a country 
like this? It is true that under the Evi- 
denge Act it is for the accused person to show . 
by something that there are reasons to dis- 
credit his confession. But, is it possible for 
an-accused person to bein a position, in 
majority of cases, to show anything like 
that? Heis arrested and placed before a 
man in authority, usually a Sub-Inspector ` 
of Police. Nobody, connecfed with the 
accuses] person, is allowed to approach the 
place where he is kept. Those, in whose 
presence the Sub-Inspector talks to him or 
deals with him, are persons who would not- 
come forward to give evidence of the talk 
that took place between the accused person 
and the Police Officer or of the treatment 
meted out to him. What evidence, then, 
can be brought forward by the person in 
the position of an accused person, to prove 
that his confession is due to something 
which was told to him by the Sub-Inspector 
or to the treatment received by him. Few 

(2) (1893) 2Q. B. 12atp. 18; 62 L J. M. 0. 93; 


5 R. 392; 69L. T? 22; 41 W, R. 525: 17 Oox, O. ° 
641; 57 J. P. 812," | ne 
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would accept his bare word of-mouth. It is 
said that the fact that the accused person con- 
fesses before a Magistrate, after due warning, 
should be enough for the acceptance of the 
confession. I entirely agree and that is the 
law. But we cannot lose sight of the fact 


that, assuming that a prisoner. had been ` 


induced to confess, he will not unlikely 
assure the Magistrate that his confessian 
was voluntary, knowing that he will leave 
the Magistrate's presence in the custody of 


the Police and remain in their custody for 


many days to come. See remarks of West- 
ropp, C.J.in R. v. Kashinath Dinkar (3). 
That being the position of a person con- 
fessing, I would not place more weight on a 
confession than it would reasonably bear. I 
may here point out that it was held by two 
learned Judges of the Bombay High Court 
that the use to be made of a confession 
is really a matter of prudence rather than 
of law, see Queen-Empress v. Gharya (4). 
Itis this idea of prudence that dictates 
to me that, in this particular case, the 
sentence to be passed is to be lesser of the 
two sentences prescribed by the law. 

I have already stated and I need not repeat 
that Lam perfectly satisfied that the appel- 
lant took part in the plot and was present 
at the time of murder, I may further add 
that there is no reasonable doubt,in my 
mind, as to what I have already stated. It 
there were any reasonable doubt the appel- 
lant would have been acquitted by me.. 
But there are degrees of doubt and there 
is no harm in being cautious on certain 
facts, a man may be quite prepared to risk 
a sum of Rs. 500 but when it comes to: 
risking a sura of Rs. 5,00U he may, very 
. well, be cautious and notact on them. If the 
sentence of death were the oniy sentence 
awardable under the law, I would have 
been obliged to pass that sentence on the 
appellant. But in this particular case, the 
factum of death of Mangli is proved by 
the retracted confession of the appellant 
alone and by no other substantial evidence. 


The fact that the clothes were. recovered? | 


from the water does not necessarily prove 
that Mangli’s dead body was consigned into 
the water. There are at least four cases in 
the books in which it has been held that the 
lighter sentence might be passed where the 
dead body of the person alleged to have died 
is not forthcoming or where the facts were 
i. quite clear. TT of these cases is 


8 B. H.C. R, Or. 
iy A 728; 10 Ind, Dee. (N. 8.) 487, 
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to he found in ‘Queen v. Buddur uddeen (5). 
In the case quoted before viz: Queen-Em- 
Gharya (4) the Judges Jardine 
and Ranade accepted an appeal from 
an acquittal but passed the sentence of 
transportation and one of the grounds given 
was that all the facts of the case were not 
clear. Again,in a case the full report of - 
which is “unfortunately not available, but 
which will be found mentioned at pages 660 
and 661 of Ratan Lal’s Law of Crimes, 8th 
Edition, two learned Judges of the Bombay 
High Court convicted the accused person. 
before them of the offence of attempted 
murder, where the body of a child of two 
was thrown into a heavy river. Again, in 
this very Court, so late as last year, two 
learned Judgesin Bandhu v. Emperor (6) held 


that where the dead body was not recovered . i 


the crime was one of attempted murder 
only. The circumstances of this last men- 
tioned case were briefly these. A man was 
beaten till he became unconscious. He was 
dragged along the ground and taken 
towards the river. The man was never again 
seen alive. The probabilities were that the 
body of the man had been thrown into the 
river. As I understand the judgment, the 
dead body not being forthcoming, and, 
therefore, the factum of death not being 
absolutely certain, thelearned Juges thought 
that a sentence of transportation for 
life, under the charge of attempted murder 
would be the safer sentence to pass. It 
will be perhaps said that they were more 
logical than I am. But I would further 
explain the reason of the view that I take. 
I have already mentioned that the amount 
of doubt that arises in the mind of a man 
may be of different degrees, Itis only when 
there is a reasonable doubt about the guilt 
of an accused person that he is entitled to 
an acquittal. Doubts will always arise in 
human mind, but all doubts are not entitled 
to respect. There may be, as in this case in 
my mind, a doubt which is less than a 
reasonable doubt, but which still is a 
doubt that is entitled to respect and which 
is entitled to ask me to be eautious in 
passing the sentence. ` I need not qubte 
again the judgment of the Bombay High 
Court where it was said that the amount “ot 
weight to be attached to a confession is re- 
ally a matter of prudence rather than of law. 


(65) 11 W: R. Cr. 20. 

(6) 81 Ind. Cas. 436; 22 A.L. J. 340; 100. 
R. 456; 25 Cr. L. | 900; (1924) ALR. (A) SE 
R, 5A. 590 
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Under s. 302 of the Indian Penal Code 
two sentences are provided, for a case of 
murder, viz., the capital sentence and that 
of transportation for life. Section 367 of 
the Cr. P. C. enacts that where in a case of 
murder the Court does not pass a sentence 
of death it is for it to explain the reasons, 
I think it is a perfectly legitimate reason 
to say that whereas in a case like this, the 
dead body does not appear and the factum 
‘of death is established by nothing but a 
retracted confession, there is a suitable 
case where a sentence of transportation 
may be awarded instead of the heavier 
sentence. If, in acting like this, a Judge 
errs, he errs on the side of prudence alone. 

For reasons given above, I would convict 
the appellant under s. 802 of the Indian 
Penal Code read with s.114 of the same 
Oode and sentence him to transportation for 
life. 

.By the Court.—The order of the Court 
is that the conviction by the Sessions Judge 
be confirmed and sentence of death he 
carried out in accordance with law. 

s. D. Conviction confirmed., 





LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 909 or 1923. 
January 23, 1924, 

Present :—Mr. Justice Fforde. 
BUTA SINGH—APPELLANT 
VETSUS 
EMPEROR—Opposite PARTY. 

Penal Code (Act XLV of 1860), ss. 365, 3876—Rape 
committed after abduction—Separate sentences. 

Where rape is committed after abducting a girl, 
the real offence is rape and abduction is only an 
aggravating circumstance. In a case of this kind 
separate sentences, under ss, 363,' 376, Penal Oode, 
should not be giyen. 

Criminal appeal from an order of the 
Magistrate, First Class, Lahore, exercising 
s, 30 powers. 

The Public Prosecutor, for the Crown. 

JUDGMENT.—Buta Singh has appeal- 


ed against his conviction and the sentence” 


passed upon him by the Sub-Divisional 
Magistrate with s.30 powers. Mr. Gobind 
Ram, who filed the appeal, informs me 
that he is no longer retained for the 
appellant and, accordingly, the latter is 
now unrepresented. Mr. D, R. Sawhney 
appears for the Crown. 

Having been through the entire evidence 
I am satisfied beyond a shadow of doubt 
that the charge against this appellant has 
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been’ substantiated. I find, however, that 
he has been sentenced under s. 365, Indian 
Penal Cade, to three years’ rigorous im- 
prisonment and under s. 376, Indian Penal 
Code, to five years’ rigorous imprisonment 
including three months’ solitary confine- 
ment, the two sentences to run consecu- 
tively. I donot consider that two separate 
sentences should be given in‘a case of 
this kind. The real offence is rape and 
the abduction is an aggravating circum- 
stance but I think that the one sentence 
of five years’ rigorous imprisonment with 
three months’ solitary confinement is ade- 
quate, and I accept the appeal to the extent 
of reducing the sentence accordingly. 
8. D. Sentence reduced. 


LAHORE HIGH COURT. 
CriminaL Revision No, 21 or 1924. 
March 28, 1924. ° 
Present:—Mr. Justice Moti Sagar. 
NIHAL SINGH—Accousep—Pztrrioner 
VETSUS 
EMPEROR—REsponDEn?. 

Criminal Procedure Code (Act V of 1898), s. 526— 
Transfer of case—Accused election agent of rival 
candidate of Magistrate, 

The accused had been an election agent of a person 
who was arival candidate of the Magistrate, before 
whom the case was pending, at the last Council Eléc- 
tion. It was further alleged that the chief prosecution 


_ witness was a friend of the Magistrate : 


Held, that this was sufficient ground for the trans- 


. fer of the case fromthe Court of the Magistrate to 


ethat of some other competent Magistrate. 
Petition for transfer of the case from . 
the Court of the Honorary Magistrate, First 
Class, Rai Kot, District Ludhiana, to some 
other competent Court. . i 
Lala Amar Nath Monga, for the Peti- 
‘tioner. 


~ORDER.—It is alleged that the peti- 
tioner was an election agent of one Inayat 
Khan who was a rival candidate with the 
Magistrate concerned at the last Council, 
Election. It is furtheralleged that one 
Muhammad Khan, the chief witness in the | 
case, isa pagwand brother and friend of 
the Magistrate and that the petitioner does 
not expect that he will get a fair and an 
impartial trial from his Court. In my opin- 
ion there are sufficient grounds to justify 
.a transfer and I order accordingly. The 
District Magistrate should transfer the case 
to the Court ofsome other Magistrate in 
the district. 


Z. K. Case transferred, 


(89 1. 0. 1928) 
PATNA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No, 280 oF 
1921.: 

March 6, 1925. 

Present :—Sir Dawson Miller, KT., 
Chief Justice, and Mr, Justice Foster. 
Babu TILAKDHARI LAL AND ANOTHER— 

° APPELLANTS 
VETSUS 
Meg. ABDUL WAHAB KHAN AND OTHERS 
— RESPONDENTS, 

Adverse possession-—-Co-sharers—Presumption—a p- 
prapriation of profits by one co-sharer, effect of. 

The law will never construe a possession tortious 
unless from necessity; on the other hand it will con- 
sider every possession lawful, the commencement and 


continuance of which is not proved to be wrongful; 
and this, upon the plain principle, that every man 


shall be presumed to act in obedience to his duty, - 


until the contrary appears. In other words, the 
only difference batween the possession of a co-owner, 
and other cases is, that acts, which, if done by a 
stranger, would per se bea disseisin, are in the case 
of tenancigs-in-common, susceptible of explanation 
consistently with the real title; acts of ownership are 
not, in tenancies-in-common, acts of disseisin, it de- 
pends upon the intent with which they are done and 
their notoriety; the law will not presume that one 
tenant-in-common intends to oust another; the facts 
must be notorious and the intent must be established 
in proof. [p. 917, col. 1.] 

Every co-sharar has the right to enter upon and 


occupy the common property and this in itself does” 
` not rais2 any presumption of a denial of the rights 


of the other co-sharers. Nor is possession in such 
cases adverss. All the more so is this the case where 
they all agree for the purposes of convenient manage- 
ment that a certain area shall be occupied by cer- 
tain co-sharers. Possession of one co-sharer thus 
lawfully acquired in the first instance may, however, 
becom? adverse to the othars, but mere occupation 
even for a long period creates no, presumption of 
ouster. There must be open and, notorious acts in- 
dicating a claim to exclusive owne¥ship in denial of 


the rights df the other co-sharers before adverse ` 


possession can begin to run. [p. 916, col. 2; p. 917, col. 1.] 

The appropriation of profits of joint property by 
one co-sharer cannot be regarded asa notice to the 
ao that their title is repudiated., [p. 917, 
col. 2, 

Per Foster, J—-Where one co-sharer gathers more 
from the joint property than what he is entitled to 
keep, the legal conclusion is only that the co-sharers 
who have suffered by this temporary exclusion can 
sue for accounts; there isno necessary conclusion of 
hostile possession. [p. 920, col. 2.] e 

Appeal from a decision of the Subordi- 
nate Judge, Monghyr, dated the 28th April 
1921. i 
Messrs. P. C. Manuk, L. K. Jha and S. M, 
Naim, for the Appellants. 

Mesars. Sultan Ahmad, NAN. Sen and P. 
K. Mukharji, for the Respondents. 

JUDGMENT. — 

Miller, C. J,—The appellants in this 
cise instituted a suit for partition’ of au 
estate comprising four meuzas and bearing 


58 
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Tauzi No, 4920 on the Revenue Roll of the 
Collector of Monghyr. The appellants are. 
admittedly entitled toa sharein the estate 


amounting toa fraction over 7 annas of 
the whole. The defendant first party Abdul 


_ Wahab Khan who alone has actively resist- 


ed the claim for partition, and who may 
be referred to as the respondent, is entitl- 
ed to a 3-annas share whilst the remain- 
ing defendants classed as second party 
defendants are entitled amongst them to 
the remainder amounting to a fraction 
over 5 annas, ' 

The estate was at one time part of a 
larger mahal but more than forty years 
ago, ab some date not definitely specified, 
it was formed into a separate revenue 
paying estate bearing the Tauzi Number 
already mentioned. At the earliest time 
to which the evidence relates it belonged 
to three persons named Hansraj Singh, 
Tota Ram Singh and Bhakan Singh who 
admittedly held it in co-parcenary. It is 
the case of the respondent that these three 
original proprietors separated and by a 
private arrangement partitioned the pro» 
perty between them by metes and bounds,. 
each taking a third share but that certain 


of the uncultivated’ lands remained ijmal, - 


Since then it is also said that their suc- 
cessors or at least the successors of one of 
them have on more than one occasion 
made sub-divisions of their interests by 
formal partition. IE this state of affairs 
can be made out then the plaintiffs would 
not be entitled to a partition of that which 


has already been transferred into separate ~. 


ownership. The respondent also claims , 


title by adverse possession of the land 
now in his actual possession. It is upon 
these questions that the determination of 
this appeal depends. ` 

‘he Subordinate Judge accepted tha 
evidence of the respondent's witnesses as 
sufficient to prove that a partition had 
previously taken place between the nrigi- 
nal proprietors and ‘considered that the 
evidence of the appellant's witnesses waa 
to some extent corroborative tof the res 
pondent’s case. He also appears to have 
thought that the Record of Rights finally 
published in 1903 supported the case ofa 
previous partition. He further: found that 
the respondent had acquired a title bý 
adverse possession to that part of the estate. 
in, his actual possession. ' i 

The plaintifis have appealed and conten I 
that the verbal evidence in support 9f 


art 2 


at 
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the respondent’s case is. not ‘reliable and 
-that the documentary evidence and the 
Record of Rights entirely support their 
“case. 

It is necessary to bear in mind that 
if is not disputed that for a number of 
years the different proprietors have had 
separate collections of rent from the tenants 
on certain portions of the land which 
rents they have appropriated to their 
exclusive use without claim to participa- 
-tion by 6ther co-sharers. In other portions 
of the land the tenantshave paid their 
rent to each of the proprietors or sets 
“of proprietors according to their shares in 
“the estate, as would be the case where 
“there is joint ownership, whilst other 
“lands again have remained joint being 
: wocullivated, and these are recorded as 
“gair-mazrua in the Record of Rights, 

It is the appellants’ contention that the 
-estate originally consisted of three kinds 
of land, (a) kamat lands in the private and 
exclusive cultivation of the proprietors, (b) 


mal lands or lands inthe possession of ` 


cultivating tenants, and (c) uncultivated 
lands including dhab jhil: and jungle. 
There can be no doubt that some forty 
odd years ago or thereabouts during the 
time of Hansraj Singh and his co-proprie- 
tors some arrangement was come to where- 
by possession of a portion of the lands was 
distributed between them. Whether this 
“was merely for purposes of management 
> or in pursuance of a formal partition of 
estate is the main-question for decision, 
. The appellants say. that it was only the 
kamat lands that-were thus: divided and 
that the arrangement-come to was for 
purposes of convenient management and 
asa modusvi vendi without any formal 
partition of the estate by metes and bounds, 
a thing not uncommon with regard to the 
proprietors’ private lands in cases of joint 
ownership. The mal or rent-paying lands 


on which tenants were settled, according. 


to the appellants case, were not dealt 
with in this manner, each tenant continu- 
ing tê pay rent as heretofore to the pro- 


prietors jointly according to their respective | 


shares ‘whilst the uncultivated jungle, jhil, 
and dhab lands also remained unappro- 
priated. The kamat lands which are 
proprietors’ private lands and over which 
‘the acquisition of occupancy rights by 
raivuts is restricted by- the provisions 
ofs. 116 of the Bengal Tenancy Act, may 
jn cases where they are settled, but not 
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from year to year or for a term of years, 
become subject to occupancy rights in the 
tenant and thus lose their original charac- 
ter. It is the appellants’ case, that this 
change, has in course of time, taken place 


. which partly accounts for the fact that 


rents are in some cases paid to a single 
proprietor or set of proprietors representing 
the share or interest in a share of one 
of the three original owners, whilstin other 
cases waste lands have become fit for 
cultivation and have been settled by one 
or other of the proprietors with new tenants 
who pay rent exclusively to him. There 
is nothing toshow that the rents so paid 
have ever been proportionately distributed 
between the different landlords, but this, 
it is contended, would not in itself operate 
as an ouster; nor does it necessarily in- 
dicate a formal partition. The appellants 
point to the fact that over aconsiderahble 
area of the estate the rents are paid 
to the proprietors jointly. This area 
they say forms the original mal lands 
and negatives a partition by metes and 
bounds, for had.a partition taken place, 
such lands would inevitably have been 
divided as no one ever heard of a partition 
which left undivided the lands in posses- 
sion of cultivating tenants paying rent for 
their holdings. They also rely upon the 
fact that the landsin regard to which the 
respondent has now exclusive collection of 
rents are considerably in excess of his: pro- 
portionate share of 3-annas which could not 
be the case if there had been a rateable 
distribution of the property by metes and 


- bounds forty years ago. 


The respondent on the other hand con- 
tends that the existing features may be 
explained by the fact that -originally a 
portion only was under cultivation and the 
rest was parti land or dhab or jhil land un- 
cultivated and not partitioned, but that this 
in time came to be re-claimed and settled 
with tenants by one or other of the proprie- 
tors on behalf of all, the tenants paying their 
rent to each proprietor according to his 
share. The defendant's witnesses in order 
to demolish the _plaintiffs’ theory have 
sworn that there never were any kamat 
lands in the estate at all, but the document- 
ary evidence is conclusive on this point 
and shows that kamat lands existed and 
have retained their old name although their 
characteristic features have changed They 
endeavour to explain the disproportionate 
share held by the respondent by saying that 
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he took an inferior class.of land from his 
transferor one of the original proprictors 
and coasequently got a larger area 

The present state of. affairs may quite 
possibly be’explained on either hypothesis! 
But there are, in my opinion, certain facts 
in the case which point strongly to the 
absence gf any formal partition having taken 
place. Ifa formal partition into separate 
puttis had been effected we should expect 
to find at least some document to-support 
it but none has been produced. 

It is said that khesras ‘were prepared at 
the time of the original partition as well as 
at the subsequent partition between the res- 
pondent's father and Ram Kishun the son 
of Hansraj Singh but no trace of them re- 
mains. 

The respondent's estate on the death of 
his father was under the management of 
the Court of Wards which surely would have 
preserved these valuable documents had any 
such existed. One witness suggests that 
the respondent's khesra wasstolen by one 
Nabi.Buksh. He admits that although the 
thief was known no attempt was made to 
prosecute him orto recover it back. An- 
other witness a Sub-Inspector of Police who 
was dismissed from the service in 1912 says 
that Nabi Buksh was prosecuted for stealing 
some papers from the box of Nawab Khan 
after his death. 

Such documents as there are point to a 
conclusion favourable to the appellants. 
The respondent's, title deed of 1888 by 
which his father purchased his interest 
from Rim Kishun the son of Huineraj, one 
of ths .three original proprietors, although 
it recites the batwara ‘partition by which 
the present estate Tauzi No. 4920 was sepa- 
rated from thé parent mahal sometime 
earlier, makes no mention of any sabse- 
quent partition between the three original 
proprietors although it must have happened 
only soms ten years or so earlier on the res- 
pondent’s case. What Nawab Khan the 
- father of the respondent purchased was % 
3 annas share out of the 5-annas odd share 
of Rum Kishun ani not any specifice lands 
defined by metesand bounds. The deed also 
mentions mal and kamat lands, 

In the suit brought by the Court of Wards 
on behalf of the respondent and his family 
against certain tenants under s. 105 of the 
Bengal Tenancy Act in 1903 for additional 


rent in respect of encraochments, the plaint . 


states that amongst the proprietors there 
ig a distribution of tenants, a very different 
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thing from partition, and that some tenants 
are joint among the maliks of 16 aanas. It 
further states that the defendants (the 
tenants in thatsuit) have cultivated baharsi 
and parti lands belonging, not to the plaint- 
ifs, but to the proprietors without their 
permission and prays for additional rent 
for the additional area. Included in the 
reliefs sought isa ‘prayer that the plaintiffs 
may be held competent to realise the same. 
‘This Surely indicates a consciousness that 
the tenants, although paying their tents to 
them by the distribution, were not the 
tenants of land in their exclusive owner- 
ship, andimplies thatapart from the distri- 
bution arranged between the owners it 
would be necessary to make the other pro- 
prietors plaintiffs. In other words it in- 
dicates un agency on the part of the plaint- 


iffs in that suit, bringing the case within the ` 


provisions of s. 188 of the Bengal Tenancy 
Act. . 

Again in 1917 Abdul Wahab Khan the 
respondent sued one of the tenants for 
rent. In the plaint, he describes himself 


. 


as a share-holding proprietor of 3 annas . 


out of 16 annas and states that his collec- 
tions are separate from other co-sharers and 
he claims the whole rent as appertain- 
ing to hisshare. Surely this was meaning- 
less ifthere had been a partition and the 
land had been divided amongst the 16 annas 
proprietors. It must be remembered that 
it is the respondent’s case that where the 
rent is paid exclusively to a single pro- 
prietor, the land for which rent is paid is 
his exclusive property by the partition, 

Finally the Record of Rights also shows 
that the proprietors are all jointly interested 
iu the whole estate. There is only one khewat 
for them all, although they havein certain 
cases separate accounts with the Collector. 
Had there been a partition, this matter 
must have been brought to the notice of 
the Settlement Officers in preparing the 
Record of Rights finally published in 1903, 
and a khewat would have been prepared 
for each proprietor or set of proprietors with 
a separate denominational number but? this 
was not done. 

In view of these documents which ap- 
pear to me to point only to one conclu- 
sion, the evidence of partition given on be- 
half of the respondent should be closely 
scrutinized. In so far as itrelates to the 
partition between the original proprietors, 
it is of the flimsiest character. It is spoken 
to by men who were not particularly inteye 
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- ested in it and who took no part in it, but 

merely saw some measurements taking 
` place and were told thatit was à partition. 

The first witness upon this point after 
stating that it took place says: that he was 
. 10 or 15 years old at the time and has no re- 
collection at all about it. 
The next witness Dhautal Gope says he 
. saw the amlas measuring the lands and 
they said that they were making a parti- 
tion. . He was not present at the kacherry 
where he says the partition took place. He 
does not know which putti was given to 
which of the parties. 

‘The next witness Bahore Das says that 
raiyati lands and lands fit-for cultivation 
were divided between the.proprietors in his 
presence, After the subsequent partition 
between Ram Kishun and Nawab Khan he 
took settlement of 5 bighas from Nawab 
Khan. “This land was covered over with 
jungle when he took settlement. This 
hardly looks as if that of which he took 
settlement was the land originally parti- 
tioned between the three proprietors which 
was cultivable land.. He admits that he 
” had rent receipts but he did not produce 
them and pretends that he does not know 
if his land is described. as kamat in those 
receipts. 5 : 

The next witness Darbari says that ‘there 
was a partition between the: original ‘pro- 
prietors of cultivated lands and lands fit 
for cultivation and. the rest was left ijmal. 
He saw the amlas measuring the lands 
and he heard from. people that a batwara 
was being made. He was culting grass at 
the time. He bad given evidence hefore 
the Deputy Collector but he had no re- 
collection when it was -put to him of what 
he said on that occasion-about this parti- 
tion. Se F 

None of the other witnesses carry the case 
any furtner. A few more particulars are 
given about the later partition between 
Nawab Khan and Ram-Kishun but these 
also are far from satisfactory. There is 
not a scrap ,of documentary evidence to 
support it and even ifa division had been 
made between Nawab Khan and his ven- 
dor this would. not be binding upon the 
other proprietors. unless there had already 
been a partition of his vendors .share 
from that of the other proprietors. - > ~ 

The witnesses. are not agreed as to the 
tespective positions of the different puttis, 
None of them can speak as to the position 
pf the different puttis under the partition 
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between the three original proprietors They 
contradict each other as to the positien of 
the puitis sub-divided between Nawab Khan. 
and Ram Kishun. They say that boundary - 
marks were placed but there is no longer 
any trace of them. They deny that there 
were any kamat lands which is conclusively 
proved’ to be false. They suppress their 
rent receipts for no apparent reason but 
other receipts of other tenants paying rents 
exclusively to the respondent were produced 
by the appellants and these show that their 
holdings were kamatilands, 

One of the witnesses Dhautal Gope says 
that when the subsequent partition between 


‘Ram Kishun and Nawab Khan took place 


in Mauza Dhamara; the whole of the lands 
in that mauza were measured. If Ram 
Kishun or Hansraj, his father, had-already 
separated from the other two and got their 
own puiti, the measurement of the whole 
village was quite unnecessary and would 
not have taken place. 

“In view of the documentary evidence I 
feel quite unable to accept this class of 
evidence as reliable. The appellants’ wit- 
nesses admit that the original proprietors 
separated in mess and partitioned their 
house and that there wasa distribution of 
the kamat lands for purposes of convenient 
management as frequently happens in such 
cases but they deny,a partition by meles. 
and bounds. In.sofvie instances they use 
language which if taken apart from the 
context might imply a partition but allow- 
ance must be made for this class of wit- 
nesses whose language is not always chosen. 
with discrimination. There can be no 
doubt as: to their intention and the evi- 
dence recorded is the result of both ques- 
tion and answer as taker down by the 
Court, 

Upon a review ofthe whole of the evi- 
dence Iam ofopinion that no partition 
ever took place by metes and bounds be- 
tween the proprietors, 4 

With regard to the plea of the respond- 
ent that he has acquired a right by ad». 
verse possession, I also think his case fails. 
Every co-sharer has the right to enter upon 
and occupy the common’ property and this 
in itself does not raise any presumption of 
a denial of the rights of the other co sharers, 
Nor is possession in such cases adverse. All 
the more so is this the case where they all 
agree for the purposes of convenient manage- 
ment that a certain area shall be occupied 
by certain co-sharers. It may be conceded 
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howbver, that possession of one co-sharer 
` thua lawfully acquired in the first instance 
_ may become adverse to the: others, but - 
“ mere occupation even -for a long period--. 
' &reates no presumption of ouster. There 
“must be open and notorious acts indicating 
a claim’to exclusive ownership in: denial - 


of the rights of the other co-sharers before > 


adverse possession can begin to run. As 
tated by Mookerjee, Acting CO, J , in 1920 in 
anes Guria v. Shyama “Charan Mondal 
L 
sion tortious, unless from necessity; on the 
other hand it will consider every possession 
lawful, the commencement and continuance 
òf which is not proved to be wrongful; 
and this, upon the plain principle, that 
every man shall be presumed to act in obe- 
dience to his duty, until the contrary ap- 
pears. In other words, the only difference 
between the possession of a co-owner, and 
other cases ‘is, that.acts, which, if done by 
a stranger, would per se be a disseisin, are 
in the case of tenancies-in-common, suscep- 
tible of explanation consistently with the 
Teal title; acts of ownership are not, in ten- 
ancies-in-common, acts of disseisin: it de- 
pends upon the intent with which they are 
done and their notoriety; the law will not 
presume that one tenant-in-common intends 
to oust another ; the facts must be notorious 
and the intent must be established in proof,” 
In that case two out of the four co-tenants 
had been in possession for fifty years pay- 
ing rent and taking the profits, It was held 
that the two absentee co-tenants had not 
lost their inttrest by adverse possession. 
Whether the principles enunciated were 
correctly applied to the facts of that case 
is immaterial. The principles referrede to 
appear to me incontestable. In the present 
case I can find nothing.in the evidence to 
indicate an ouster or eveh an intention on 
the part of the respondent or his predeces- 
sors to assert openly and clearly a hostilee 
title, The respondent's title-deed by which 
he purchased what would appear to be an. 
undivided share in the estate and his suits 
against the tenants which indieated a claim 
to collect rents as agent ofall the proprie- 
tors points strongly in the opposite direc- 
tion, and the Record of Rights of 1903, which 
shows at, the most a separate collection 
rom certain of the tenants is not only con- 
sistent with the appellants’ case but seems 
to meto prove conclusively that the co- 
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‘the Land Acquisition Act. 
“the appellants” 


“ The law will never construe a posses- ` 


' as 
; x ands 


olf 


sharers at that time. at least were ink pos 
‘prietors of every portion of the estate as ° 
indicated in the khewat. The only fact 


‘which ‘stands out in favour of the. respond- j 
“eñt on’: this” 


part of the. case. is.. the 
failure’ fo distribute the’ rents collected by 
him in excess of his share and the appro- | 
priation of the proceéds of the sale under 
This may har 
right to their share in 
those profits’ and proceeds. beyond the 
limitation period hut it cannot, in my.opi- 
nion; deprive them of their proprietary 
rights, “The appropriation of profits can- 
not be regarded as notice to the co-sharers 
that their title was repudiated.” [See-per 
Stanley, O. J. and Banerji,J.,in Har Charan 
v. Binda (2).] Whilst I find certain indica- 
tions that the respondent considered him- 
self a co-sharer only and not a separate pro- 
prietor, I can find nothing necessarily indi- 
cating a repudiation of the rights of. the 
other co-owners in the land which he now 
claims as his own, 

-In my‘opinion the appeal should be alloy- 
ed with costs to the appellants payable hy . 
the respondent first party, here and in the 
Trial Court. 

The decree of the Trial Court should -be 
set aside and in’ lieu thereof a preliminary 
decree for partition by metes and -bounds, 
of the appellants’ ‘share as stated in. the 
plaint should be passed. : 


Foster, J.—I agree. a 

This is an appeal by the plaintiffs in 'a 
partition suit.. The plaintiffs, as-part pro- 
prietors of Touzi Estate No, 4920.in the 


-Monghyr Collectorate, sue for the division 


of the lands between themselves ‘and ‘the 
defendants, The estate comprises four 
entire villages, Damhara, Hardia, Balkunda 
and: ‘Bhutauli. (otherwise known as Malpaj. 
In: itself it was created outside the memory 
ofthe present litigation by a partition of 
Tapa Chautam into three parts by the 
Collector., Out of the numerous parties now 
holding title as proprietors of this Touzi. 
Estate “No. 4920, only-one of the defendants; 
Mr. Abdul Wahab Khan, has seriously con- 
tested the case,- the others praying that if 
a partition be made they may be given 
separate takhias,‘Mr, Abdul Wahab Khan's: 
case is that this estate was partitioned 
some 40 years ago between the three pro- 
prietors of that time, Totaram Singh, 
Bhukhan Singh and Hansraj Singh (wha 


(2) 5 Ind. Oas. 559; 32 A, 389; 7 A. L. J. 298. 
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- were the reasons for this decision. 


~ AIR = 
had a son Ram Kishun Singh); and that 


. thése ‘divisions have been sub-divided on 
~ several occasions thereafter. He admits 
| that there ‘is still an undivided area within 


these four villages, but he accounts for that 
by saying that" the lands were not at the 
time of partition fit for cultivation though 
they “have in some parts subsequently 
become cultivable. He admits that he is in 
possession of better and more extensive 
lands than thé other parties, but he as- 
cribes that to the fact that his father Nawab 
Khan took as his divided portion lands 
which for various reasons were considered to 
be of little value, but which have since been 
improved by labour and physical change. 
He also contends that he has acquired title 
to the lands whitch he holds in separate 
possession by adverse possession. He con- 
tedes that if the Court thinks it proper to 
partition the said Touzi estate, the ijmal 
portion only may be partitioned. It ap- 
pears that the plaintiffs had before this 
present suit moved the Revenue Court for 
a Collectorate partition, but the application 
was rejected. We are not informed what 
The 
fundamental fact before usis that the pro- 
prietors or groups of proprietors have now 
separate collections of rent from specifically 
defined holdings of tenants over an area 
which is a considerable part of the four 
villages, thie residue heing joint, a state of 
affairs which has subsisted for a long time. 
The most important question in this case 
will be whether the lands the rent of which 
are collected separately by the proprietors, 
are held in several or concurrent ownership; 


in other words, whether the’ defendant Mr. ` 


Abdul Wahab Khan is correct in asserting 
that he has an exclusive title in the lands 
the rents of which according to the Record 
of Rights of 1903 are paid exclusively to him. 

As I have stated already, these four 
villages belonged originally to Totaram 
Singh, Bhukhan Singh and Hansraj Singh. 
At,some date, of which we are not informed, 
these three persons separated in mess and 
admittedly partitioned their dwelling house. 
We are informed by the defendant's wit- 
ness Darhbari that Totaram died first then 
Hansraj and then Bhukhan. Now each 
one of these three persons transferred the 
whole or part of his interest. The pre- 
decessor-in interest of Mr. Abdul Wahab 
Khan was Ram Kishun Singh gon 
of Hansraj Singh deceased. His convey- 
ance was made in 1888 to Nawab Khan, 
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Abdul Wahabis father, and it passed 3 

three annas share out of 5-annas 14-gandas 

of the whole estate. It seems to me to be 

a fact beyond question that Hansraj Singh 

was collecting rents. separately from ,& 

known number of holdings and that he was 

interested jointly with Totaram and 

Bhukhan in the ijmal collections and lands, 

but this conveyance of 1888 of a three 

annas share to the defendant's father does 

not purport to be a conveyance by metes 

and bounds of any specified lands, or of a 

share within specified bounds. I may ' 
mention here, as I shall have’ to discuss 

the passage later on, that the property con- 

veyed is described as “my whole and en- 

tire three annas pucca share which is a 

fraction of 5 annas l4-gandas pucca ‘the 

kuchha whereof :by the partition is 8 annas 

16-gandas taking iit to be 16 annas) in re- 

venue paying Mahal Malpa Touzi No. 4920." 

The other parties including the plaintiffs 

trace their title to one or other of these ` 
three persons _Tolaram, Hansraj and 
Bhukhan. Ram Kishun’s remaining 2- 
annas 14-gandas is now owned by two 
ladies. Looking at the Record -of Rights 
of 1903 we see that Nawab Khan's con, 
then under the Court of Wards of estate 
Ratan, had separate collection of the rents 
of many holdings as well as joint interest 
in the ijmal lands, and the general evi- 
dence seems to prove that Ram Kishun 
Singh and Nawab Khan had sometime 
subsequent to the purchase of 1888, for 
purposes of collection, distributed tenants 
between themselves. . 

So the two main issues in the case were 
whether there had been a previous parti- 
tion, so as to debar in whole or part the 
plaintiffs from suing in the present suit, 
and whether the contesting defendant can 
make out, a separate title by adverse posses- 
sion. The suit was tried by the Subordi- 
nate Judge of Monghyr. He held that the 
“defendant had proved the previous parti- 
tions which he alleged, and he also held 
that the’ defendant has been in adverse 
possession of the lands in his separate pos- 
session through hisown tenants for over 
30 years openjy and in denial of the rights 
of his cosharer. He did not consider that . 
the plaintiff would be entitled to partition 
the lands which were stillin joint posses- 
sion when he had sued for partition of the 
whole estate. He. therefcre, dismissed the 
suit, The plaintiffs appeal. 

1 shal] first consider the question whether 
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there was a partition between Hansraj 
Singh and his two co-sharers, some forty 
-Fedra ago, as alleged. There is, so far as I 
can find, no document exhibited which 
clearly points to such a partition, On 
the side of the plaintiffs the Cadastral 


‘Maps are put forward as showing, 
when compared with the Settlement 
flhatian of 1908, that the holdings 


from which separate collections of rent are 
made donot lie in three compact blocks. 
For instance the red plots, those in which 
the contesting defendant has separate col- 
lections are in many cases igolated and 
scattered.; and so with the other co-sharers’ 
plots. In such circumstances there would 
ba a great chance of confusion, so it is 
surprising to find that this defendant's* title- 
deed of 1888 is amere trausfer of a share 
‘in the village and not of lands defined by 
metes and bounds. At least the vendor 
. Ram Kishun would have been expected 
“to define the boundaries of his own patti 
of §-annas ld-gandasa When the vendor 
was making assurance of title he would 
surely not, if he was owner of a separated 
portion of the mahal, have averred that 
no settlement at reduced rent had been 
executed in favour of any person in the 
wavle mahal, and undertaken personal 
liability for any such subsequently dis- 
covered. No doubt there is the mention 
of pucca and kutcha shares by partition, 
bus this fact must be taken, for its ex- 
pla nation, in conjuaction with the whole 
expression of the document as well as other 
facts. In Ex. X, the plaint in a pro- 
ceeding of 1903 under s. 105 of the Bengal 
Tenancy “Act, the plaintiff (this vary de- 
fendant) suing alone, asserted that there is 
distribution pf tenants amongst the pro- 
priatora, and a particular proprietor realizes 
independently the rent of a patticular 
tenant. He does not assert anything more 
than actual collection of rent and makes 
no mention of a partitionof the mahal. In 
fact he claims that the tenants are liable 
to pay rent for the encroachments made 
upon lands belonging to the proprietors 
without their permission. So there "is a 
distribution of tenants and no more, a 
common enough phenomenon in large 
estates held in tenancy-in-common, Such 
a distribution was undoubtedly made two 


that .the Paper Book Part III is being examined in 
the order in which the docyments are printed. 
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years orso after the conveyance of 1888, 
between Ram Kishun Singh and Nawab 
Khan, and no doubt the distribution was 
formulated upon the kacha shares, Nawab 
Khan getting 8-annas 16 gandas aud Raj 
Kishun Singu 7-annas 4-gandus of the total 
rental of the tenants uuder Ram Jyishun'g 
separate collection, It has been shown 
that the plaintiff's purchases of shares 
in the village (1904 to 1906 Trs. 2, 3; 
5,7) were similar to that of the contest- 
ing defendant in this respect, that there 
was no specification of separated lands 
within the mahal. Nor is anyone of the 
very, numerous conveyances that must. 
have taken place, considerably increasing 
the original number of 3 co sharers, pro- 
duced to-show a state of several ownership, 
There are in the Khewat of 1903 twenty-co- 
sharers, with nine separate revenue ac- 
counts. In 1917 Mr, Abdul Wahab Khan 
alone sued tenants for arrears of rent, alleg- 
ing separale collection of rents from the 
tenant defendants. This is equivocal, it 
does not necessarily'asserb separate owner- 
ship. We donot know what were the re- - 
sults of these suits. We do know that, a ` 
few months after the institution of these 
suits, this defeadant put in his objection 
in ‘the Collectorate partition case that pre- 
ceded the present suit, alleging the’ exist- 
ence of divided pattis, (Ex. 35). So the 
existing question was then sub judice. 

As regards the question whether the 
ssparate collection of rents is to be attri-. 
buted toa separation by partition of the 
shares of the proprietors, there is an im- 
portant matter which calls for notice. The 
plaintifs assert in the plaint that the 
bakasit lands in the village are the pro- 
perty of the proprietors, but are not held in 
due proportion to the shares of the pro- 
prietors. Tne contesting defendant in his 
written statement asserted that the lands 
of which s:parate collections are recorded 
in the Record of Rights are not kamat lands, 
The description of the lands may have arisen 
asan issue in the case under the Estates 
Partition Act. Certainly s.- 77 indicates in 
the Explanation that’ kamat lands “though 
held severally shall not be deemed to ba 
lands held in saveraity a3 representing 
several interests; and that the private 
arrangement which is to give a right to 
preference of a particular proprietor in a 
partition in respect of certain lands refers 
only to those lands hell ona bona fide. 
division of lands held by tenants. Now, we 


_ reference to the shares. 
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know that frequently the possession of 
kamot lands, the private and common pro- 
perty of the landlords, is allotted without 
One landlord may 
be an absentee; his farmi servants, ploughs 
and bullocks are not in the village, and 
it is net worth Lis while to put them there. 
If lands are waste but: re-claimable, his 


. .co-sharers, unless and until they .become 
` openly hostile to his title, will not, by 
“ reclaiming the lands (an ordinary process ` 
in estate management), be able to assert - 
adverse possession. This is, so far as I can 


judge, the reason why the [Estates Parli- 


. tion Act excludes preferential claims in 
respect of landlords’ private lands. 


The plaintiffs’ witnesses all describe as 
kamat the lands of which the collection 
of -rents is several. The deféndants’ wit- 
nesses refuse to admit the existence of 
kamat. The Record of Rights (1903) make 
no mention of kamut, or its antithesis, mal; 
it makes no distinction between lands 
belonging to the proprietors personally and 
lands in the raiyati stock. In fact it im- 
plies that there is no subsisting kamat, 
because’ it states uniformly that the tenants 
have occupancy (kaimi) rights. I refer to 
g, 116 of the Bengal Tenancy Act. 

The matter is one that-is not only his- 
torically important. If, forty years ago, 
Totaram Singh and his two co-sharers held 
a large area of kamat, a considerable part 
of which had to be re-claimed, they might 
for convenience of management, but not 
necessarily for severance of title, divide 
it up. If by subsequent settlements with 
vaiyats the landlords’ -title to these 
kamat lands came to be diminished by 
the intrusion of occupancy rights, the lands 
might still he, in-the mouths of laymen such 
asthe villagers who have given evidence, 
described, with an eye to their origin, as 
kamat, whereas the profession Record. of 
Rights could never give room to such an 
incongruity. But if-.the lands were in 
their origin kamats we have an explana- 
tion of the long-standing distribution of 
management, + ; 


I finti. conclusive documentary evidence - 


that there were originally extensive kamat, 
lands largely waste, increasingly re-claim- 
able, in these four mouzas, and that they 
were held in separate prssession by the 
co-sharers. The defendant's and the plaint- 
iffs’ title-deeds mention kamat. The de- 
fendants' pla'nt of 1903 mentions land 
“belonging to .proprietors,’!.: The certificates 
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1904, specify, kamat lands. Going on thropgh 
the documents in Part MI I could mul- 
tiply instances of the existence of kamat, 
Malis mentioned on page 84. : My finding 
is that there is a very considerable area of 
these four villages which is clearly ancient 
kamat, but now obsolete as such, owing - 
to the accrual ‘of raiyati rights. Uhéqual 
possession of such kamat lands can, in 
ordinary experience, be expected in India. 
Now, ‘let us consider more particularly 
the conditions of this mahal of four villages. 
Admittedly there has always been a consi- 
derable area uncultivated but re-claim- 
able. The total area of the four villages is 
very large, and when there is a large pro- 
portion of kamat, one can understand that 
the retention of separate rent collecting and 
managing staffs by the various proprietors 
might be necessary under tenancy-in-com- 
mon, just as much as under several owner- 
ship. Another thing to remember is that 
here we have not a case of exclusive pos- 
session, The co-sharers are receiving some 
of the rents separately; but that does not 
prima facie indicate any denial of title, 
But in fact when all the co-sharers have’ - 
‘been so to speak, sitting at the same table 
since they came into possession, consum- 
ing the profits for so many years, I do not 
see how the Court can deem the conditions 
of the property to have altered by course 
of law. In all such cases as this where one 
tenafit-in-common gathers more from the 
common property than what he is entitled 
to keep, the legal conclusion is only that 
the co-sharers who have suffered by this 
temporary exclusion can sue for accounts; 
there is no necessary conclusion of hostile 
possession. The khewat of the Record of 
Rights, of Bhutauli (1903) is exhibited in 
full. “it contains one serial number for 
the score or so of co-sharers. This in- 
dicates that each of these co sharers has an 
interest in every part of the village. I 
do pot see how it can be construed other- 
wise. Rule 48 of the Rules under the 
Bengal Tenancy Act (which have the force 
of law) prescribes that the khewat shall 
show “the character and extent of propriet- 
ary interest.” In the Survey Manual there 
are also some Board's Rules which in them- 
selves are not very clearly expressed, have 
not the force of law, and are intended as 
general instructions. We do not know what 
particular rules were adopted in this 
Monghyr Settlement. But in view ofr, 48, 
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and in view of the fact that the character 
- and gxtent of separation in proprietary in- 
terestsis usually shown by serial numeration, 
it seems reasonable to hold that the form of 
this khewat indicates concurrent ownership 
throughout the whole village. - 
The defendants’ oral evidence as to the 
partition has yet to be discussed 
“= His case is that Hansraj and his two co- 
: sharers divided each of the four villages 
. into three pattis by way of partition, and 
that Hansraj’s share amounting to 5-annas 
. 15-gandas separated by metes and bounds 
. devolved upon his son Ram Kishun. Ram 
. Kishun sold three annas out of this to 
. Nawab Khan and very shortly afterwards 
-made a new partition within the 5-annas 
15-gandas patti, Then Ram Kishun sold 
the residue of his share comprised in the 
patti of 2-annas and odd and again effect- 
ed partitions with the purchasers. About 
these last partitions the witnesses are 
Surprisingly silent. I proceed to consider 
broadly the evidence as to the earlier parti- 
tions. ` 
The witnesses are fairiy well agreed that 
Hansraj Singh’s partition took place about 
46 years ago, so we must expect only the 
elderly witnesses to be able to talk about 
_it. The seventh witness for the defendant 
says that he was 10 or 15 years of age at the 
time and he has no re-collection at all of the 
partition. The eighth witness was aged 30 
at the time; but he cannot say which patti 
was given to which of the three co-sharers, ' 
The next witness is aged 60, Like most 
of the other witnesses he cannot name or 
describe the Amin who did the measure- 
menf. He was, he says, present at the par- 
tition as a Jeth raiyat for eight days. One 
plot.was dealt with at atime and allotted. 
Each of the three patwaris was taking 
notes, It is noticeable that nowhere in 
the documentary evidence is there any copy 
of these notes, nor any reference to them. 
The next two witnesses aged 58 and 60 
respectively were by standers and repeate 
vague hearsay. The last witness on this 
point No. 12 is aged 72 years. It is surpris- 
ing that he has so little to say about the 
partition. All that he contributes to the 
evidence is a statement, which he shortly 
after withdrew, that the three co-sharers 
had each his kamat land in his patti, and he 
- defines kamat lands as lands cultivated 
with the malik’s plough and cattle. I am 
of opinion that this evidence doas not 
suffice to prove ą fact which must have 
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been notorious, “It is to be remembered 
that these villages cover a very extensive 
area and that the partition would have cost, 
time and labour and money. : 
The alleged partition between Nawab 
Khan and Ram Kishun has more evidence 
than the alleged earlier one. The seventh 
witness for the defendants states that Nawab 
Khan and Ram Kishun were joint for one 
year and then hada partition. The parti- 
tion khesras (or list of plots) were written 
on behalf of the two parties. He is a tenant 


“of Bhutauli; just like defendant's witness 


No, 12, but these two men contradict each 
other as to the relative positions of the two 
pattis. This witness, and some other 
witnesses speak of boundary marks having: 
been placed, which, of course, in such an in- 
tricate allotment of plots in an extensive 
area was advisable and at the same time 
laborious; but those boundary marks had 
disappeared when the Survey and Settle- 
ment commenced in “1900, The witnesses 
Nos. 8 and 12 assert that in the course of 
this partition between Nawab Khan and 
Ram Kishun the total area of the respective 
villages was measured. This is an astonish- 
ing statement, if we are to believe that 
already these villages had been divided by 
metes and bounds into three separate pro- 
perties in the former partition. Obviously 
if Ram Kishun hada separate patti it was 
only necessary to measure that patti for the 
purpose of sub-dividing it. Witness No. 15 
makes an important statement thatin this 
partition copies of the khesras were given 
to each of the parties. The partition was not 
made-in his presence. Nowab Khan's copy 
of the khesra was stolen. The defendant 
does not account for the non-production of 
Ram Kishun's copy, nor has Ram Kishun 
been called though he is still alive, As 
with the alleged previous partition, we find 
hearsay and indefinite evidence It ap- 
pears to me that this evidence of the al- 
leged second partition is wholly insufficient 
and unconvincing. 

Much is made by the defendant of the 
statements of the plaintiff's: witnesses ° in 
their cross-examination. They have certain- 
ly neveradmitted that these four villages 
were divided by partition. They have ad- 
mitted and I am quite prepared to believe 
them forthe Record of Rights and all the 
evidence support them—that there were 
soms separate collections hy the co-shares. 
It appears from the evidence of the patwari 
that there are seven separate collections in 
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these villages. As the defendants stated 
in the proceeding under s. 105 (1903) there 
has constantly, been a distribution of tenants 
among the proprietors. The proprieturs 
were originally three in number, but in the 
course of time, as a result of alienations in 
dztail, there ‘came to be seven groups of 
separate collections. There is no question 
that at the same time a considerable area 
in these villages remained ijmal uuder joint 
collection. Admittedly in respect of these 
ijmal lands there has heen no exclusion of 
any particular co-sharer. No doubt the 
legal incidents of the old kamat have diş- 
appeared, but it appears to be satisfactorily 
shown that in the time of Totaram, Hansraj 
and Bhukhan there was a large kamat jagir 
_ within each of these four. villages.—This 

would'account for separate possession by 

various co-sharers. Jt is a more cheap and 

efficient method to divide the administration 

of the commonestate than to place the entire 

management.in the hands of one person. 
. The practical defect of distributed adminis- 

tration is that when the. estate becomes 

more sub-divided, it is increasingly difficult 

to call all the co sharers together for adjust- 


ment of account; and adjustment can hardly . 


be made between less than all. This un- 
satisfactory. state of affaira may continue 
till one of the .co-sharers with a large in- 
terest takes upon himself to demand a parti- 
tion, 
Tnera has been some talk in the case 
“on the defendant's side of improvements 
to the property effected at the cost of 
the defendant's father Nawab Khan. It 
is curious that both in his objection. peti- 
tion (Ex. 35) in the estates partition case 
of 1918 and in the mouth of his wit- 
nesses the defendant attributes these im- 
provements solely to his father, who after 
all died as long ago as 1094. No im- 
provements since then have been asserted. 
There is documentary evidence of specific 
improvements. The oral evidence is meagre. 
It is not quite clear from the witnesses’ 
statements. what method Nawab Khan 
adepted in encouraging reclamation. The 
actual payments deposed to as made by 
Nawab Khan areof trifling amounts, where 
the amount is stated. It should be re- 
membered that the defendant's explana- 
tions of the disproportionately large area 
from which he is collecting separate rents 


is that his father took waste lands ‘in plenty ` 


whilst Ramu Kishun took cultivated lands; 
and the waste lands which were got so 
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cheaply in the parti ion have’inow been ` 
re-claimed and become valuable. Learned 
Counsel for the plaintiff .has drawn’ up a 
tabulated statement abstracted from. the 
Record of Rights showing a total. area of 
all the mouzas of 8,314-bighas.and he finds 
from-this Record of Rights that the deiend- 
ants three-annas share has separate collec- 
tion from holdings ef 760 bighas whereas. 
the plaintiti’s separate collection of 5 annas 

15-gandas comes from holdings covering 
512 bighas. In such circumstances it is 

surprising that the evidence of the alleg- 

ed extensive reclamation is so meagre. 

Itis probable that when the administration 

of the landlord's estate was allotted between 

the co-sharers, the co sharer. with the-best- 
and the strongest administration would get 
the lion’s share in the steadily increasing re- 
clamations for the reasons that the tenants 
would be more disposed to come to him 
‘than to other for a settlement of the lands. 
Mr. Abdul Wahab Khan's estate was for 
a longtime in the Court of, Wards, 

Much argument has been expended. on 
the side of the defendant in connection with 
the separate receipts by co-sharers of com- 
pensation money when lands were acquir- 
ed in 1902 for the Railway, It appears’ 
that the Revenue Officials paid the land- 
lords compensation, in the case where Jands 
were under separate collection of rent to 
the Jandlord receiving the rent; and in the 
result the plaintiffs got a considerably 
smaller amount of money than the Court 
of Wards acting on behalf of Mr. Abdul 
Wahab Khan. Ido notthink that any de- 
duction from this fact can be pushed very 
far. No doubt all through” these years 
the defendant has been owing the plaint- 
iffs their proportionate share in his exces- 
sive realisations. | 

The learned Subordinate Judge's discus- 
sion of Issue No.9 depends to an import- 
ant extent on his previous finding, with 
which I disagree, that there had been a 
«partial partition of the defendant's share, 
The separate receipt of compensation in the - 
Land Acquisition proceedings is relied upon, 
and also the Record of Rights as showing 
adverse possession. 1 canuot find any open 
exclusion of his co-sharer’s title in any act 
of the defendant or his father. As between 
co-sharers, something more than mere 
separate possession is needed to prove 
adverse possession. Nowhere can I find 
anv open -repudiation of the co-shaier's 
title. The admitted fact that the Record of 
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Rights was made peaceably withouta dis- 
pute would show the opposite. : 

There are plenty of authorities, which 
it appears tome needless to cite, for the 
proposition that the Court should not 
readily presume a tortious possession as be- 
tween, co-tenants; and that the-appropria- 
tion of profits by one particular co sharer 
cannot be reasonably regarded as notice 
to the other co-sharers that their title is 
repudiated. 1 may remark that this does 
not appear to me to be a case of. long 
exclusive possession raising a presumption 
of ouster or conveyance. Here the facts 
are known and the possession has all along 
been by all the co-sharers though unequally 
distributed. So I distinguish such cases as 
Gangddhar v. Parashram (3). 


Z. K. Appeal decreed, 
| (3) 29 B. 300; 7 Bom. L. R. 252, - < 





OUDH JUDICIAL COMMIS- 
SIONER’S COURT. : 
CIVIL APPLICATION No. 33 or 1925. 
July 16, 1925, 

Present:—Mr. Simpson, A. J. CO,” 
KALLU—JUDGMINT-DEBTOR— 
APPLICANT 

versus 2 
AGHA SALIM--DeCREE-HOLDER—- 
OpeusSITE PARIY— RESPONDENT, 
Provincial Insolvency Act (V of 1920), 8. 84—Debt 
incurred after adjudication, whether proveable under 
Act—Remedy of creditor. 
Section 34 of the Insolvency Act lays down by 


implication thateif.a debt is incurred by the insolvent, 


after adjudication, it is not proveable under the Act. 
Therefore, a creditor who lends money to an*insolvent 
after the date of the adjudication is remitted to his 
ordiaary remedy under the law. 

Fida Husain v. Collector of Shahjahanpur, 25 Ind, 
Cas. 708; 17 O. O. 267, referred to. 

Application against-an order of the Ad- 
ditional Judge, Small Cause Court, Lek- 
now, dated the 13th February 1925. 

Mr. Wasi Hasan, for the Applicant. ° 


Mr. Raj Kumar Bose, for the Opposite 


Party. 

JUDGMENT.—This is an application 
under s 25 of the Provincial Small Cause 
Oongts Act. The order objected to is one dis- 
allowing an, objection by a judgment-debtor, 
and ordering the execution of the decree to 
proceed. The suit was one based on 2 promis- 
sory-note, and it was decreed after contest, 
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The decree-holder proceeded to execute the 


‘decree by attachment of some moveable 


property. An objection was then put in by 

a third party, who is alleged to have Leen 
in fact the daughter of the judgment- 
debtor. That objection was dismissed. ‘Then 
the present objection was taken, which jg 
that the judgment-debtor was adjudged an 
insolvent as far back as July 1916. The 
learned Judge of the Small Cause Ccurt 
disallowed the objection on.the principle 
laid down in Iida Husain v. Collector of 
Shahjahanpur (1). That decision was passed 
under the old Act. I prefer to proceed 
under the provisions of 5. 34, That section 
lays down that debts, to which the debtor 
is subject-when heis adjudged an ingol- 
vent, or to which he may become subject 
before his discharge by reason of any obliga- 
tion incurred before the date of such ad- 
judication, shall be deemed to be debts 
proveable under the Act. By implication 
this section lays down that if the debt is 
incurred after adjuducation, it is not prove- 
able under the Act. The present debt 

therefore, could not have been proved under 
the Act, because the promissory-note was 
not executed {ill 22nd’ January 1923, long 
after the date of the adjudication. The 
creditor is, therefore, remitted to his ordi- 

nary remedy. No doubt, as is pointed out 
on behalf of the applicant, a difficulty is 

created by the fact that the property ofthe 

insolvent vests inthe Receiver or the Court, 
Jf an objection had been taken by the 
Receiver or the Court, I should have been 
ready to consider it, but I am not prepar- 
ed to take any action on the application 

of the insolvent himself, especially as he 
seems to he a dishonest man. The applica- 
tion is dismissed with costs, 

G. H. 


N. H. Application dismissed, 
(1) 25 Ind. Cas. 708; 17 O. O. 267, 





MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL. No. 103 op 1922, 
August 28, 1924, 
Present:—Mr. Justice Ramesam and 
Mr. Justice Reilly. 

V. LINGAYYA CHETTY—DEFENDANT 
— APPELLANT’ 


VETSUS 
CHENGALAMMAL alias AMMALU 
AND OTHERS —Pl,AIN TFFS— RESPONDENTS. 

Hindu Law—Sudras—-Adoption of married man, 
validity of. i i 


494 


col. 2.) 

. Oase-law reviewed, : 
„Appeal from the judgment and pre- 
liminary decree of Mr. Justice Kumara- 


i pwami Sastriar, passed in” the exercise of- 
- the Ordinary Original Civil Jurisdiction of . 
-ithe High Court, in Civil Suit No, 186 of 1921, . 
Mr. V. Radhakrishna Iyar, for the Ap- 


pellait. 


Mr. S. Rangasami Iyengar, for the Re- | 


spoudents, 


JUDGMENT. 

Ramesam, -J.—This is an appeal 
against a judgment of our brother Kumara- 
swami Sastri, J. He decreed the plaintiff's 
suit holding that the adoption of the first 
defendant was invalid onthe ground that 
he had been-married at the time of the adop- 
tion. Unless the appellant (first defendant) 
successfully challenges this conclusion, the 


other points in the case do not arise. It 


is admitted that the parties are Sudras. 
Apart from Sanskrit texts, the earliest 
opinion available in: Madras is the case 
No. 18 of 1814 in Vol. 1 of the Select 
Decrees of the Sadar Adaulat, page 101. 
The pundit's answer at page 106 runs thus: 
“Sudras may be adopted till the 16th year. 
But as it is a rule that a married boy 
cannot be adopted it must be understood 
that an unmairied boy may be adopted, 
till he has attained the age of sixteen. 
These are the rules for the Sudra caste, 
“Thus it is declared in the Dutta Mimamsa, 
Datta Chhandrika and other Sastras.” The 

point did not arise in the case. ` | 
The point was actually decided in an- 
other case in the same Volume at page 406 
(Venkatachella Reddiar v. Moodoo Venkata- 
chella Reddiar), The pundit stated that the 
adoption was invalid (page 410) and the 
Oourt of Sadr Adaulat held (page 412) that 
the adoption of the appellant after his 
marriage was “illegal and void under the 
rules and restrictions of the Hindu Law.” 
We have next the statement of Sir T. 
Strange in his Hindu Law (Volume 1; page 
91). “Accordingly, in a case referred to in 
a subsequent page (page 96) (case ‘of Raja 
Nobkissen), the pundits stated an assump- 
tion of the string in the higher classes and 
marriage in the fourth as obstacles to adop- 
tion.” After referring to the possibility of 
annulment of ceremonies already perform- 
ed in the natural family, he says “upon 
these principles it would seem, as if there 
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+ Inthe Madras Presidency, the adoption ofa mar- - 
ried man is invalid even amongst Sudras. [p. 925, ° 
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could be no adoption of one who is married; 
marriage not being capable, like tonsure, 
and investiture, of annulment.” . 

In the judgments of Sadr Court, 1861, at 
p. 147, Vira Kumara Servai v: Gopalu Seri ak 
(Sp. A. No.3 of 1861) (cited at page 1066 of 
West and Bubler’s Hindu Law, 3rd Edition), 
the same‘point arose and the District Munsif 
held the adoption-to be illegal asat the 
time thereof the plaintiff was a -married 
man. Though the case went up on appeal 
and second appeal, the plaintiff did not 
challenge the District Munsif's ruling and 


` in ‘second appeal, the District Munsif's de- ` 


cision was restored. 4 ; ROE 

In Ayyavu Muppanar’v. Niladatchi - 
Ammal (1), the plaintiff succeeded as adopt- 
ed son on the ground that, in á previous 


litigation his adoption was recognised (right- 


ly or wrongly) and he got a, decree for 
maintenance against his adoptive father on 
the footing ofa validly adopted son. The 
matter in the second litigation was res 
judicata between the plaintiff and “his 
adoptive father. It appears that the pun- 
dits (in the first case) declared against its 
validity (page 47*) but the Registrar who 
gave the decree in appeal thought that the 
parties wereofaclass not strictly bound 
by the requirements of the Hindu Law. 
There was an appeal to the Privy Council 
hut the matter was compromised and the 
appegl withdrawn. One ofthe terms of the 
compromise was that a daughter of the 
alleged adopted son shouldbe married to 
a natural son of the adoptive father. In 
a later litigation, this marriage was attack- 
ed on the ground that it was invalid, The 
High: Court in Vythilinga v. Vijayath- 
ammal (2) held that the adoptioh was invalid 
(the question of the validity of the adop- 
tion not being res judicata) and that- the 
marriage was valid. Turner, C. J.; and 
Muttusami Ayyar, J., said: “It would certain- 
ly be invalid under the Dattaka Chandrika, 
whieh declares that marriage ‘concludes 
the period within which a Sudra may be 
adopted,” 

In Pichuvayyan v. Subbayyan (3) all the 
above authorities were reviewed and the 
adoption ofa boy after his marriage was 
held to be invalid. It is true that the 
parties were not Sudras but the reasoning 
was general and applied to all Hindus, 

(1; 1M. H.O. R. 45 


(2) 6 M. 43: 6 Ind Jur. 516; 2 Ind. Dec. {N. 8.) 308. 
(3) 13 M. 123; 4 Ind. Dec. (N. s.) 801. 


~*Page of 1 M. H. 0. R—[E4.] 
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The- respondent in it attempted to support 
theyadoption by arguing from Viragava v. 
Ramalinga (4) that, asthe partiés were of 
the same gotra, marriage in no obstacle. 
This argument was repelled. The Judge 
said “There is‘no colour for the argument 
that this decision abrogated the rale ac- 
cording. to which the previous marriage of 
the child isan obstacle. to his adoption. 
There is, as we have shown, distinct author- 
ity for the rule, and the recognition of it isin 
no way inconsistent with the decision re- 
garding the ceremony of Upanayanam. 
it must be borne in mind that a valid adop- 
tion presupposes a gift by the father or 
mother, and they have no power under 
Hindu Law to give their daughter-in-law or 
their son’s wife in adoption.” The learned 
Vakil for the respondent argues that, so 
far as. the last-reason is concerned, the 
adoption ofa childless widower would be 
valid. In the present case, the appellant 
was not a widower at the time of the adop- 
tion. In Janakiram Pillay v. Venkiah 
Cheity (5), the question was whether Gapala- 
krishna Pillai was validly adopted. The 
Court ‘observed that there was no reliable 
evidence of an adoption before marriage 
areal adoption after marriage was in- 
valid. , 

The authorities in Allahabad have been 
referred to by our learned brother and 
need not be repeated. The learned Vakil 
for the appellant draws our attention tea 
quotation by Mahmud, J. in Ganga Sahai v, 
Lekhraj Singh (6) from Dr. Jolly who says 
."The Duttaka Tilaka does not consider 
marriage even as a bar to adoption, in case 
the person to be adopted belongs to the 
same gotra as the adopter....... The Duttaka 
Siddhanta-manjari declares that it is not 
lawful to adopt a married man,” But the 
Duttaka Tilaka has never been used in 
Southern India. I doubtif its exsistence 
is known: among the people and it does 
not appear that it has been followed in thig 
respect in Allahabad or Bengal. 

The ‘most important argument of the 
Vakil for the appellant is that most of thé 
authorities against him are based on the 
Dattaka Chandrika and that the reasoning 
of the Dattaka Chandrika is not sound, 
There is no doubt as to the opinion of the 
author of the Dattaka Chandrika in Ver. 
29 of sec. 11. It is true that the preceding 

(4 9M. 148; (F. B.) 3 Ind. Dec. (x. s.) 500. 


(5) 11 Ind. Cas. 333: 10 M. L. T. 21. 
(6) 9 A:-253 at p. 313; 5 Ind. Dec. (x. s) 604, 
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reasoning from Ver. 23 relates to the ques- 
tion whether the performance of tonsure 
operates as an obstacle. Mr:- Sarkar in his 
Hindu Law of Adoption is of opinion that 
the conclusion of the Ddttaka Chandrika 
rests on slender. foundation. This may be 
so but we have to recognise the fact that, 
whatever its reasoning may be, and whoever 
its author may he, the work was recognised 
as an authority in all the provinces outside 
Bombay. I need only refer to the latest 
decision of the Privy Council recognising 
its authority, Arwmilli Perrazu v. Arumilli 
Subbarayadu (7). : 

Above all, it must be recognised that the 
rule has been acted upon for more than 
a century and it is too late to question 
it. The opposite rule in Bombay is based 


CHENGALAMMAL, 


on the special authority of the Mayukha 


and cannot help us. 

The decision of the learned Judge jig 
right and the appeal is dismissed with 
costs, i 
The Receiver will be allowed to take 
his casts from the Estate in the first in- 
stance. ` 

Reilly, J.—I agree. It has been con- 
tended before us for appellant that the 
passages of the Duttaka Chandrika on which 
is based, so fay as that work is concerned 
the doctrine that a married Sudra cannot 
be adopted have been misunderstood. But 
at the least it cannot be denied that it is 
possible to interpret verses 29 and 32 
of s. 11 of the Duttaka Chandrika taken 
together as stating by implication thas in the 
anthor’s opinion, the adoption ofa married 
Sudra is not permissible. That interpre- 
tation, it appears, has been accepted and 
acted upon in this Presidency for more 
than a century; and there does not appear 
to us any reported case in which it has 
been decided finally that the adoption of 
a married Sudra is possible. That being 
so, Ido not think that we are at liberty to 
re-open the question, 


Y.N. V. Appeal dismissed, 
Sani 
(7) 61 Ind. Oas. 690; 44 M. 656 at p. 664; 48 L A, 
aly 19 A. LJ. GL 34 0. L J, S0 ai M E E 


33: 23 Bom. L. R. 920; (1921) M. W. N. 510:3 Ù 
P. L. R. (P. C.) 46; 14 L. W. 270; 26 0. W. N. 1; 
3 P. L.T. 1 30 M. L. T. 1; (1922) A. LR. (P.O) 
TLP. 0). < 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. É 

SEGUND OCivit APrEALS Nos. 351 axp 352 

oF 1923. : 
September 5, 1924. 

Present :—Mr. Baker, J. C. 
Rani MIRA MOTI JU DEO—PuaintirF 
—APPELLANT A 
VETSUS 

Musammat J ANKI-—DEFENDANT— 
RESPONDENT., ` 

Compromise, nature of —Decree in uccordance with 
compromise—-Extraneous provision, whether can be 
imported—Civil Procedure Code (Act V of 1908), 
0. XXIII, r. 8. 

A compromisa only represents a contract between 
the parties with the order of the Court superadded to 
it, [p. 927, col, L] ? 

Kusadhaj Bhakta v. Broja Mohan Bhakta, 31 Ind. 
Cas. 13; 43 C. 217 at p. 223; 190. W. N. 1228, fol- 
lowed. ; 

Where, therefore, a suit has been compromised, the 
decree must be passed in accordance with the com- 
promise and no extraneous provision can be imported 
into the decree. [p. 926, col. 2.] nee 

Appeal against the decrees of the District 
Judge, Hoshangabad, dated 18th April 
1924, in Civil Appeals Nos, 132 and 133 of 
1923. a 
Mr..N. G. Bose, R. B., for the Appellant. 
Mr. M. Gupta, for the Respondent. 


JUDGMENT.—These two appeals deal 
with the same point and may be disposed of 
in one judgment. 

The facts are fully set forth in the judg- 
ments of the Courts below. The plaintiff- 
appellant applied for a personal decree 


against the respondents, who are the mort-- 


gagees of the inferior holders, for recovery 
of the balance of the dues which could not 
be recovered by the sale of the land in 
possession of the inferior holders. The 
application for personal decree was allowed 
as against the inferior holders themselves, 
defendants Nos. 1 and 2, but disallowed as 
against the mortgagees, defendants Nos, 3 
to ð. 

“On appeal the order of the First Court 
was confirmed, the District Judge, Hoshang- 
abad, remarkingin para. 13 of his judg- 
ment:—‘ Appellant can succeed against 
tespondents (mortgagees) only if she can 
show that there was a contract between 
respondents and herself in which respond- 
ants agreed to pay the land revenue. No 
such plea was made or proved.” 

It is contended in’ the second appeal that 
the District Judge has overlooked’ Ex. 
A. 4, which is signed by the mortgagees, 
defendants Nos, 4 and 5, lt is admittedly 


RANI MIRA MOTI JU DEO Ù. JANKT, 
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signed by defendant No. 6 anf the appeal 
js not pressed against him and must# be 
dismissed. It is contended that Ex. A. 4 
is an agreement signed by the inferior hold- 
ers and by the mortgagees of the, interior 
holders, under which they, bind themselves 
to pay the land revenue and cesses to the 
plaintiff, superior holder. | . 

Under s. 50 of.the old Revenue Act 
(XVIII of 1881) it seems doubtful whether 
this is an agreement’ between the superior 
holder and inferior holders, or between . 
superiorand inferior holders and Govern- 
ment. However, it is not, in my opinion, 
necessary to go into this question. .. 

When the plaintiff sued the inferior hold- 
ers and their mortgagees for the land 
revenue and cesses, the suit was compromis- 
ed, the defendants agreeing to pay. to the - 
plaintiff Rs. 2,090, including costs, by llth 
August 1918. On failure the inferior pro- 
prietary rights were to be sold for this 
amount plus future interest. A judgment 
and a decree were passed on the basis of 
this compromise, but the form of decree 
used was that applicable to a mortgage ` 
suit,in which there isaclause ‘That if the 
net proceeds of the sale are insufficient to 
pay such amount and such subsequent in- 
terest and costs’n full the plaintiff shall 
be at liberty to apply fora personal decree 
for the amount of the balance. 

It has to be observed that the final decree 
dees not contain any such clause regarding 
the personal remedy.. The suit having been 
compromised, the decree, in my opinion, 
must be taken to have been passed under. 
O. XXIII, r. 3, C. P. C., whicheprovides that 
where a suit has been adjusted by any 
lawfulagreement or compromise, the Court, 
after recording it, shall pass a decree in 
accérdance therewith so far as it relates to 
the suit The decree, therefore, must be 
in accordance with the compromise, and ag 
the compromise does not make any provi- 
gion if the sale-proceeds of the inferior pro 
prietary rights prove insufficient to realize 
amount due to the plaintiff. Ido not think 
fhat any such provision could be imported 
into the decree based on that compromise, 
as the law lays down that the decree shall 
be passed in accordance with the compro- 
mise. ' 

It was open to the-parties if they wanted 
to impose a personal liability on the de- 
fendants to insert this condition in the 
terms of the compromise but this was not 
done. I do not think jt is open to the 


(89 1. O. 1993) 
plaintiff to go behind the compromise and 
to ask for a personal decree against the 
present respondents. A compromise only 
represents acontract between the parties 
with the order of the Courtsuperadded to 
it, as laid down in Kusadhaj Bhakta v. 
Broja Mohan Bhakta (1). 

Iam, therefore, of opinion that the appeal 
fails and should be dismissed with costs. 

K. 8. D. Appeal dismissed. 


ik 3l Ind. Ças. 13; 43 O. 217 at p. 223; 19 ©. W. N. 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM ORIGINAL DEOREE NO, 118 
: or 1920. 
. February 26, 1925. 
Present:—Justice Sir Hugh Walmsley, 
Kr., and Mr. Justice (hakravarti. 
JAMINI MOHAN SARKAR AND OTHERS 
—DusFENDANTS—APPELLANTS 


versus 
' JAGABANDHU SINGH CHOWDHURY 


—-PLAINTIEF AND OTHERS— REMAINING 
DEFENDANTS RESPONDENTS. , 

Mortgage—Suit by mortgagee against purchaser of 
equity of redemption—Consideration, proof of—Ad- 
mission by mortgagor in mortgage-bond, effect of. 

A mortgagee must, as against a subsequent pur- 
chaser of the equity of redemption, prove by affirma- 
tive evidence’ the validity of the consideration and 
also that it had passed from the creditor to the 
debtor. In sucha case, the mere admission of ilfe 
debtor inthe mortgage-bond does not shift the onus, 
as it would have done if the suit had been brought 
against the mortgagor himself alone. [p. 927, col. 2; 
‘p. 928, col. 1.] 

When, howevef, the consideration for a mortgage- 
bond consists of old debts going back to about 40 
years from the date of the suit, and the mortgagee 
is able to produce attesting witnesses who not only 
prove the mortgage-bond, but also state that, the 
consideration for the bond was admitted by the debtor 
before them, and there is practically no effective 
cross-examination of those witnesses on the point, 
and generally no circumstances are brought forward 
to give rise toany doubt asto the bona fides of the 


transiction, the consideration for the mortgage-bond, 


can safely ba said to have ben established. [p. 928, 


col. 1. 

Nan against a decree of the Sub» 
ordinate Judge, Bankura, dated the 22nd of 
January 1920. 

Babus Kali Kinkar Chuckerbutty, Pan- 
chanan Ghose and Gopendra Nath Das, for 
the Appellants 

Dr. D. N. Mitter, Babus Bijoy Kumar 
Chatterjee, Krishna Chaitanzya Gnose, 
Nagendra Nath Gaosh, Karunimoy Ghose, 
Radhika Ranjan Guha, Jyotish Chandra 


JAMINI MOHAN SARKAR V, JAGABANDHU SINGH CHOWDHURY. 


` the ‘mortgage 
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Guha, Girish Chandra Banerjee and Shib 

Chandra Palit, for the Respondents. 
JUDGMENT. 

Chakravarti, J.—This appeal arises 
outofa suit brought by the plaintiifto enforce 
three mortgage bonds said to have been exe- 
cuted by one Raja Balabhadra Singh. The 
suit was decreed partially in the Court below 
and against that decision the defendant 
No. 29 has preferred thisappeal. The bond 
dated the llth July 1905, is the only bond 
which is contested before us and the pre- 
sent appeal relates to that bond and that 
bond alone. 

There were numerous defendants in the 
suit. The defence of the defendant No. 29 
was that the bond in question dated the llth 
July 1905 was not a genuine document and 
that no consideration was paid for it. The 
plaintiff is a purchaser of the mortgage 
bond from the original mortgagee one 
Srinath Sahu. He bought it on the Ist 
July 1909 and instituted the present suit on 
the 9th March 1918, and, in addition to the 
representatives of the original mortgagor, 
numerous other defendants, were impleaded 
as subsequent mortgagees or as purchasers 
of portions of the equity of redemption, 
The Subordinate Judge, as already stated, 
has given a decree to the plaintiff and the 
present appeal has been preferred by the 
defendant No. 29 alone. Thelearned Judge 
has found on the evidence that the plaintiff 
has discharged the onus of proving that 
in question was really a 
genuine transaction and that consideration 
had been paid as stated in the bond. The 
consideration in the bond recited consists 
largely of monies due under old mortgages, 
and also three items of money Rs. 700 said 
to have been borrowed hy the mortgagor 
on notes of hand, Rs. 411-9 0 borrowed on the 
oceasion of the sradh ceremony of the late 
Rani Nil Kumari and asum of Rs. 200 ad- 
vanced to the debtor by the morigagee for 
litigation expenses. In this appeal, it has 
been contended on behalf of the appellant 
that the learned Subordinate Judge ought 
to have held that as against him a subsequ- 
ent purchaser of the equity of redemption 
the plaintiff was bound to prove the debts ` 
in order to bind the present defendant. As 
a proposition of law, it cannot be questioned 
that a mortgagee, in circumstances like 
these, has to prove by affirmative evidence 
the validity of the consideration and alsa 
that it had passed from the creditor to tha 
debtor. The mere admission of the debtoy 
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in the mortgage-bond does not shift the 
onus as it would have been if ‘the suit had 
been brought against the mortgagor him- 
self alone. 
best evidence possible that the bond was 
for a really good consideration. But in 


this case the plaintiff had to prove his 


case under considerable difficulties because 
the bond debts which formed part of 
the consideration were debts going back 
to about forty years from the time when 
the suit was brought. The previous bonds 
which were recited as the consideration for 
the bond in question were executed for 
debts due on older mortgage bonds and so 
on. The plaintiff, however, was able to 
produce two of the numerous attesting wit- 
nesses to this bond and the learned Sub- 
ordinate Judge has accepted their evi- 
dence as reliable. In the circumstances, the 
evidence of those two attesting witnesses, 
if believed, is, to my mind, sufficient. to 
prove the plaintiff's case. The witnesses 
not only proved the mortgage-bond but they 
also stated that the consideration for the 
bond was admitted by the debtor before 
them, and there was practically no effective 
cross-examination of those witnesses on this 
‘point. Nocircumstances have been brought 
to our notice which would, in my opinion, 
give rise to any doubt as to the bona fides 
of this transaction, therefore, generally, it 
can be safely said that consideration for the 


bond has been established by the evidence . 


of those witnesses, 

Some criticism was directed against the 
three items stated above which formed part 
of the consideration, namely, Rs. 700 said 
to have been paid on hand-notes, Rs, 411 
odd said to have been spent for the purpose 
of sradh ceremony of Rani Nil Kumari and 
Rs, 200 lent for the purpose of litigation. 
The evidence shows that the hand-notes 
were produced at the time of the execution of 
the present bond and the accounts showing 
the payments of the other items were also 
produced and the debtor, as I have already 
stated, admitted his liability on these 
accounts. If the statements of the two 
_ Witnesses are accepted, in my opinion, there 
is sufficient evidence to prove the consider- 
ation for this bond. It is suggested on 
behalf of the appellant that the debt said 
to have been due on account of the sradh 
expenses of the late Rani Nil Kumari was 
fictitious because, as a matter of fact, the 
evidence shows that one Radhasyam Singh— 


fhe rival claimant to Balbhadra really per-. 


| GHANNDN RAM V. JATTU RAM. 


The plaintiff has to prove the 


[80 t. O. 1938) 


e E 
formed the sradh of the deceased lady. I 
do not think that it is necessary for the 
plaintiff to prove that Balabhadra actually 
spent the money for the sradh of the lady 
Rani Nil Kumari. Ordinarily, one “would 
find that, if there are two rival claimants 
by right of succession, both would perform, 
or at any rate, make some show of perform- 
ance of the obsequies and the sradh of the 
deceased in order to establish a claim to 
succeed. However, as this debt-was admit- 
‘ted by the debtor and the witnesses spoke 
of it, it is unnecessary to pursue the matter 
further. .Onthe whole, I think that the 
judgment of the learned Subordinate Judge 
is correct and that there are no grounds to 
interfere with his decision. The result, 
therefore, is that the appeal is dismissed 
with costs. We allow only one hearing-fee 
half of which will go to the plaintilf and 
the other half will be divided equally bet- 
ween the respondent Nos. 70 and 86, name- 
ly, Srimati Chandra Kumari Debi and 
Fakir Chunder Dutt. f 
The cross-objection is not pressed and is- 
dismissed without any order as to costs. 
Walmsley, J.—l agree. . 


N.H. Appeal and cross-objection dismissed. 





LAHORE HIGH COURT. 
Seconp Orvin APPBAL No 189d5o0F 1921, . 
March 5, 1925.° 
Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Harrison. 
e GHANNUN RAM—Puaintirr— 
: APPELLANT 
Versus : 
JATTU RAM AND oTHeRs—DEFENDANTS 
RESPONDENTS. 


e Pre-emption—Waiver of right--Right, whether an 


be subsegently asserted. Pee 
A person who has once waived his right of pre- 
*emption is debarred from asserting it afterwards 
either as a plaintiff oras a defendant. [p. 929, col. 1.] 
aArjmand Khan v. Shankar Lal, 86 Ind. Cas 1038; 
(1925) A. L R. (L.) 359; 1 L. C. 563; 6 L. 243 (F. B.) 
followed. 
. Second appeal from an order of the 
District Judge, Multan, dated the -2nd July 
1921. l J 


Mr. Har Gopal, for the Appellant, 
Dr. Nand Lal and Mr. C, L. Mathur, for 
the Respondents. 


[89 I. O. 1925] 
JUDGMENT.—The judgment of the 


Full Bench in Arjmand Khan v Shankar’ 


Lal. (1) enunciates the rule that- a person 
who has once waived his right of pre- 
emption, 18 debarred from asserting it 


afterwards, and that it is immaterial whe- -` 


ther he’ asserts that right as a plaintiff 
or as a defendant: Upon this principle 
it is quite, clear that the defendant Jattu 
Ram, who had waived his right of pre- 
einption by attesting the sale-deed could 
not resist the suit for. pre-emption brought 
by the plaintiff Ghannun Ram. 

The plaintiff's right of pre-emption has 
been established and the decree of the 
District Judge dismissing the suit must 
be set aside. 


appeal. 
The costs of this Court shall abide the 
event. 
Z.K. 


Ap 
): 86 Ind. Cas. 5 1038; ; (1925) ALR 


A peal accepted. 
563; 6 L; 243 (F. B 


R. (L) 359; 1 L. O.. 


NAGPUR JUDICIAL COMMIS- 
È SIONER’S COURT. 
SROOND OTVIL APPEAL No. 412 op 1923. 
August 28, 1924. . 
i Present :—Mr. Baker, J. C. 
ANAN DR AO—PLaINntTIFF — APPELL. ANT 
VETSUS 
Tar PRESIDENT, MUNICIPAL COM- - 
MITTER, NAGPUR AND OTHERS— | 
i DEFENDANTS—- RESPONDENTS. 
j N uisance—Injunction to restrain prospective nui- 


sancè, suit ees ue must prove—Specific 

Relief Act (I of 1877), s. 99. 

_ To obtain an injunction rs restrain the commis%ion 
of a prospective nuisance it is necessary to show a’ 


strong cass of probability that the apprehended mis- 
chief will in fact arise. 


Appeal against a decree of the Addi- 
tional District Judge, Nagpur, dated the, 
ee uly 1923, in Civil Appeal No. 135 of 
192 : 

Mr. W. H. Dhabe,. for. the Appellant a 

. Messrs. R. N. Padhye and B, G. Panidit,. 
for the Respondents. 

JUDGMENT. —The plaintiff brought a 
suit for an injunction against the Municipal 
Committee, Nagpur, preventing them from- 
granting a fresh sanction to the defendants. 
Nos. 2 to. 4 to. build a latrine near the well. 


“99 


ANANDRAO Y., PRESIDENT, MUNICIPAL COMMITTER, 


We accordingly accept the - 
appeal and remand ‘the case for re-decision- 
with reference to the remaining grounds of- 


‘mission of a prospective nuisance 
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by which the plaintiff took water, for the 
demolition of the: defendants’. latrine, and 
for an injunction against the defendants 
Nos. 2 to 4 from building ‘another. latrine 
on the same site, on the ground that’ pollu- 
tion was eaused to the Water of the well by 
the latrine in question. 

Both the Courts below have dismissed the 
plaintiff's suit on the ground that ‘no pollu-, 
tion was caused to the water, that there is 
no likelihood of any pollution for some, 
years, and that no injunction can be granted 
to prevent.on the ground of nuisance, an 
act of which it is not reasonably ‘clear 
that it will be a nuisance vide s. 56, cl. (g), 
Specific Relief Act. | 

The plaintiff makes this second appeal. 

It is argued in second appeal that the 
suit has been dismissed merely on the 
gtound of the absence of pollution to the 
water of the well and that the lower Appel- 
late Court has not considered the question 
whether the latrineis otherwise a nuisance. 
Theré is, however, no plea that the latrine 
is in any way a nuisance except in so , far, 


_ as it causes or. is likely to cause pollution 


to the water of the well. 

The finding that the latrine, as a matter 
of fact, does not cause and is not likely to 
cause pollution to the water of the well is 
a finding of fact, behind-which this .Court -~ 
cannot go in second appeal. As .regards 
the possibility of any further pollution, it, 
is necessary, in order. to obtain an injunc- 
tion, that a strong case of probability should 


_be shown: Of. Attorney- General v. Manches- . 


ter Corporation (1) where it is held that to 
obtain an injunction.to restrain the com- 
it is 
necessary to show a strong`case -of. pro- 
bability that the apprehended mischief will 
in fact arise. - 

In these: circumstances I am of opinion: 
that the decision of the’ Courts below- is 
correct and there is no -ground for interfer- 
ence. The appeal is consequently daka get, 
with costs. 2 


G.R. D. Appeal ER 
(1) (1893) 2 Ch. 87; 62 L. J, Oh. 459; 3 R. 427; 68 bi 
T. 608; 4] W. R. 459; 57 J.-P. 343. 


e 
‘y 
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MADRAS HIGH COURT. 
Civit Reviston Prtition No. 626 or 1924. 
February 17, 1925. 
Present:—Mr. Justice Devadoss. 

. AMBALAM 8S. VAIYAPURI CHETTI 
AND OTHERS-~DEFENDANTS—PETITIONERS 
VETSUS 
. P. K. RAMACHANDRA THEVAR 
BY HIS AUTHORIZED AGENT AND MANAGER 
V.KALYANA SUNDARAM PILLAI 

—PLAINTIFF AND DEFENDANT No. 2— 
RESPONDENTS, 


Court Fees Act (VII of 1870), s. 7 iv (c), proviso 
—Suit for declaration of title and injunction relating 


to immoveable property—-Court-fee payable—Valua- 


tion, mode of. 

A suit for declaration of title to certain immove- 

able property and injunction restraining the defend- 
ant from putting up a fence on it is governed by 
s. 7 iv(c) of the Court Fees Act, and under the pro- 
viso to cl. (c) the plaint in such a suit must beara 
Court-fee stamp calculated on a valuation not less 
than half the value of the immoveable property com- 
puted in the manner laid down in sub-s. vof the 
section. : 
_ It is, however, unnecessary in such a case to have 
the whole of the property valued. It would be suff- 
cient if only such portion ofthe property, as is the 
subject-matter ofthe dispute, is valued. 


Petition, under s. 115 of Act V of 1908 
ands. 107 of the Government of India Act, 
praying the High Court to revise an order 
of the.District Court, Ramnad, at Madura, 
in ©. M.A No. 61 of 1923, preferred against 
an order of the Ccurt of the District Munsif, 
Satur, in O. S. No. 873 of 1922. - 

Mr, P. Hari Row, for the Petitioners, 

Mr, K. Rajah Iyer, for the Respondents, 


JUDGMENT.—This is an application 
to revise the order of the District Judge 
of Ramnad setting aside the order of the 
District Munsif of Satur. The petitioner's 
contention is that the District Judg’s order 
is wrong and is opposed to the provisions of 
the Court Fees Act s.7cl.iv (e). The plaintiff 
sues for injunction to restrain the defendants 
from putting up a fence on the ground that 
the property is his and that the defendants 
have noright toit. The defendants con- 
tend that it is communal property and is 
not the exelusive property of the plaintiff, 
Th suit is valued at Rs, 250 for purposes 
of jurisdiction and for purposes of Court- 
fee and the relief of mandatory injunction is 
valued at Rs. 50. The Court-fee of Rs. 22-7.0 
was paid on Rs. 200 half of Rs. 400 
being the estimated value of the plaint 
land, The District Munsif held that the pro- 
perty was worth more than Rs. 30,000 
pnd returned the plaint for presentation ta 
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the proper Court, with the proper Court-- 
fee affixed to it. On appeal the Gone 
Judge held that the plaint was properly 
valued set aside the order of the District 


-. Munsif and remanded the suit for trial on 


the merits. It is contended before me 
that the suit is one for declaration and 
injunction coming within s. 7 cl. iv (e) of 
the Court Fees Act. The plaint as drafted is 
for declaration as well as for injunction 
and the prayers in the plaint are for the 
declaration of the plaintiff's title and for - 
a perpetual injunction against the defend- 
ants. The plaint, therefore, is one which 
ought tobe valued and Court fee paid as 
is required bys. 7 cl. iv of the Court Fees 
Act. The proviso to the cl. (c) is “that in 
suits coming under cl. (c) in cases where- 
the relief sought is with reference to any. 
immoveable property, such valuation shall 
not be less than half the value of the 
immoveable property calculated in the 
manner provided for by para. 5 of the sec- 
tion.” Theinjunetion is as regards im- 
moveable property and, therefore, the pro- 
vision applies to thiscase. The contention 
of Mr. Rajah Iyer is that the question of 
title is only incidentally raised and his 
main prayer is for injunction and that 
the prayer for declaration is nota neces- 
sary one. But seeing that the defendant 
raised the question of title in this case 
and as it would be necessary for the Court 
to decide the question of title before con- 
sidering the question of the issue of injunc- 
tion I think the contention of Mr. Rajah 
Iyer is untenable. - f 
It is unnecessary :in.¢ases of this kind to 
have the whole of the property valued. It 
is sufficient if only ‘such portion of the 
property as is the subject-matter of dispute 
is yalued. If the defendant claims to have 
a right to the whole of the property, then, 
no doubt the whole of the property will 
have to be valued and the Court-fee. 
paid, on half its value. I set aside the ` 
grder of the District Judge and restore 


. that of the District Munsif. But in doing 


go I direct the Court, to which the plaint 
will be presented, to give the plaintiff an 
opportunity of saying what portion of the 
property isin dispute and to allow him 
to pay the Court-fee on. half the value of 
the property that is likely to be in dispute.” 
But ifthe whole of the property is likely 
to be in dispute then the Court-fee will have: 
to be paid on half the -value of the whole- 


property, 


(91. ©. 1925) - 

I allow this petition with costs in this 
and in the lower Appellate Court. 

v. N. V. 


Z. K. Petition allowed: 


‘ 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp CIVIL APPEAL No. 102 oF 1923. 
January 26, 1924. 
Present:—-Mr. Hallifax, A. J. C. 
YADO RAO—Decrexz-Ho_tper— 


APPELLANT 
versus. 
. RAMCHANDRA RAO—Jupament-Destor 
— RESPONDENT. 


Mortgage—-Mortgage-decree made before Transfer 
of Property Act—Order for personal payment, execu- 
tion of, mode of. 

In respect of execution against property other than 
that on which a charge is declared, a mortgage- 
decree made before the passing of Transfer of Pro- 
perty Act, stands on the same footing as a. simple 
mortgage of such property executed before the Act, 
and can be executed as an ordinary decree for the 
payment of money even without the fulfilment of the 
condition which was subsequently laid down by the 
Act, namely, that the charged property should first 
be exhausted. [p. 931, col. 2.] 


Appeal against a decree of the Additional 
District Judge, Nagpur, in Civil Appeal 
ale 73 of 1922, dated the 22nd November 
1922, 

`- Mr, M. R. Bobde, for the Appellant. 
Mr. M. K. Padhye, for the Respondent, . 


JUDGMENT.—It is not very easy to 
understand ‘all the decisions of the lower 
Appellate Court, but the effect of them is 
that, at least since the death of Madho Rao 
Tikha, the original decree-holder, over 30 
years ago, a decree issued in 1867 has 
really been dead, though the Courts have 
bean steadily executing it all that time and 
have not examined it with sufficient care to 
diszover even one of the half dozen reasops 
each of which barred its execution. A 
Judga must have a good deal of confidence 
in the superiority of his own judgment if 
he can lay down a proposition of that 
sort. 

. The fiadingsin the judgment of the lower 
“ Appellate Court appsaar to be as follows. 
Tne decree cannot bs executed against any 
property other than that mentioned in it 
on which the money payable is made a 
charge, It could-be executed by the origi- 
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nal decree-holder, Madho Rao Tikhe, alone 
and cannot be executed by his heirs. This 
question was never actually raised and 
decided in favour of Madho Rao’s heirs in 
the many cases in which the decree has 
been executed since. his death; there is 
certainly some force in the fact that the 
applications for Aeon have never been 
refused, but the Courts that decided that the 
decree could be executed by Madho Rao's 
heirs and did execute it were wrong in the- 
view that it could be executed by those heirs 
and, therefore, acted without jurisdiction in 
taking it.. In any case the result of the 


previous proceedings cannot be binding on’ . 


the two minor sons of the présent first judg- 
ment-debtor, Ramchandra Rao Kalu, because 
they were not parties to them. 

There seems to have been no decision by. 
the learned Additional District-Judge of 
the question whether the decree could be 
executed against the heirs of the original 
judgment-debtor, who was really one Pra- 
bhakar Rao Kalu, as the decree was passed 
against his estate in the hands of his 
widows, though the view taken in regard to 
Ramchandra Rao’s sons seems to imply that 
it could be executed against nobody but the 
widows against whom it was passed. 

In respect of execution against property 
other than that on which a charge is declar- 
ed, the decree seems to me to stand on the 
same footing asa simple mortgage of that 
property executed in 1867, that is before 
the passing of the Transfer of Property Act, 
Even under s. 90 of that Act which is now 
r. 6 of O. XXXIV of the O. P. C., the 
mortgagee can proceed against property 
other than that mortgaged, if the bond 
contains a personal covenant to pay of 
which the enforcement is not time barred, 
provided only that he has first exhausted the 
mortgaged property. 

There can be no doubt about the decree 
containing an order for personal payment; 
that order is of its essence and has been 
enforced or obeyed without compulsion just 
about a hundred times. The enforcement 
of the order is also not timé-barred as it 
creates a recurringliability. Even under the 
Transfer of Property Act, therefore, if 
it had been passed after that Act came into 
force, it could be enforced against property 
other than that charged, subject to the 
one condition created by that Act that the 
charged proparty had been exhausted. But 


“the decree was passed before that Act came 


into force, that is before that one condition 
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was imposed, and could, therefore, be execut- 
ed as an ordinary decree for the payment 


of money without the fulfilment of that con- ` 


dition. 

That the decree can be so executed hasbeen 
admitted by the present representative of 
the original judgment-debtors at least once 
laiely and probably on many occasions in 
the past. 1n1919, when a house in Nagpur 
was attached, Ramchandra Rao‘appeared in 
Court and prayed for time in which to pay. 
Time.was granted and the attachment was 
raised when he paid the amount due. Even. 
if this does not make the matter res judi- 


cata it does at least constitute a very clear 


admission in regard to it. As the family of 
Prabhakar Rao still holds the village of 
Kandegaon and the inam and mokasa Jands 
which: belonged to it when the decree was 
“passed, itis not easy. to see’'why it is not 
executed against those properties. That 
would ‘at least have avoided ' the present 
protracted litigation, If, however, the decree-° 
holder- chooses to attach property other 
than that mentioned in the decree he un-. 


‘doubtedly has a right to do so. 


The other decisions in the case seem to 
be more obviously wrong and impossible 
than the-first. The second is that it could 
not be executed by any one but the original 
decree-holder Madho Rao Tikhe -himself. 
That amounts toa finding that the decree 
ordered the half yearly payment to continue 
only till the death of Madho, Rao. It does 
no such thing and was clearly never intend- 
ed to’ do any such thing.: If there were 
even a possibility of putting any such inter-- 
pretation on it, the fact that that is a wrong 
interpretation must be regarded as res judi- 
cata on each of the many. occasions when 
the decree has. been executed by~ Madho 
Rao’s heirs since he died more than thirty 
years ago. í 

The tworeasons stated in the judgmentfor 


the view taken are perhaps more impossible F 


than the view itself. The first comes to this 
that a matter decided by a Court is not 
decided by it at all if itis decided on the 
admission of the party against whom, it 
is-detvided and without any contest by him. 
The second is that if a Court decides that a 
plaintiff has. a certain right, it must ke 
régarded as having no jurisdiction Lo 'decide 


that point if some other Court is of‘opinion - 


that. the plaintif had-not that right. Ever 
if the question of the right of Madho Rao's 


heirs to execute the decree were not Tes -- 


judicata very many times over, it would be 


g 
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séttled by à. 146 of the. C. P. G., TE has 
been, left out of sight. : 

‘ As for the view thatthe results of ‘ore- . 
vious proceedings cannot be -taken as con- 
clusive against the two minor sons of 
Ramchandra Rao equally with him, I do not 
consider it necessary to set out any reasons 
for saying that it is wrong. Indeed the 
other decisions already discussed scarcely 
merited astatement of reasons for setting 
them aside. The order of the lower Appel-. 
late Court is set aside, and the case will go 
back through.-that Court to the First Court 
with orders to restore it to its file and to 
proceed with the execution according to 
law. All the costsin all three Courts will 
be paid by the judgment debtors. 

Z. K. . Order set aside. 


LAHORE HIGH COURT. 
< Lerrers PATENT Appear No. 13 or 1925. 
April 20, 1925, 
“Present: —Sir Shadi Lal, KT., Chief 

Justice, and Mr. Justice Le Rossignol. 

. SHAN KAR DAS—APPELLANT 
versus 4 
BEHARI LAL AND OTHERS— RESPONDENTS,” 

Civil Procedure Code (Act V of 1908), 0. XL, v. 1— 
Partition suit—Receiver, appointment of —Pr eliminar Y 
decree, whether ends appointment ‘of Receiver 
—Discharge of Receiver—Or der - of ou whether 
nec&ssary, ; 

A Receiver is an “officer of the Court “and as long 
as theorder of the Court appointing a Recevier re- 
mains unrcverscd axd as long as the suit remains a 
lis pendens'the functions of the Receiver continue 
until he is discharged by order.of the Court. A Re- 
ceiver can only be discharged by an order of the 
Court even though circumstances have rendered the 
appointment nugatory. [p. 933, col. 4] 

Where a Receivet has been appointed in a partition ` 
suit and the Court subsequently passes a preliminary 
decree declaring the shares of the parties in tke 
estate and directing the partition of the property 
other than the agricultural land, the decree has not 
the effect of putting an end to the appointment of 
the Receiver and rendering him Junctus officio. [ibid.] 

“Letters Patent Appeal against: the judg- 
ment of Mr. Justice Martineau, in Miscel- 
lafieous First Civil Appeal No. 2040 of 1924, 
dated the 28h.November 1924, and printed 
as 86 Ind. Cas.-244, 


i Lala Jagan Nath Agarwal, for the Appel- 
ant. 
Bakhshi Tek Chand and: Lala “Moti Sagar, 
R. B., for the Respondents. . 
JUDGMENT.—On: the . 8th “January 
1919, Rai Sahib Mool Chand | Was ea 


; < 
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ed a Receiver of the estate.of the late Rai 
Bahadur Boota Mal, which was ‘the subject- 
matter of dispute -among his heirs. The 
Subordinate Judge has now’ passed a pre- 
liminary deéree, declaring their shares. in 
‘the estate and directing ‘the partition of 
‘the property other than the agricultural 
‘land ; ‘and the question for determination 
is whether this decree has the effect of 
putting anend to the appointment of Re- 
ceivér and-rendering him functus officio. 
‘This question has been answered in the 
affirmative, but we are unable to concur: in 
that decision, 

It is true that O. XX, r. 18, of the C: P. 
O., provides that in so far as the agricul- 
tural land is concerned, the Court, in pass- 
ing a preliminary decree for partition of 
the property shall merely declare the rights 
of the parties interested therein, and that 
the actual partition is to be made by the 
Collector ; but there can be no manner of 
‘doubt thata Receiver is an officer of the 
‘Court, and that, as long as the order ap- 
‘pointing’ the Receiver remains unreversed, 
and as long as thesuit remains lis pendens, 
his functions continue until heis discharged 
by -order of the Court. A Receiver ‘can 
only be discharged by an order ‘of the 
Court, even though circumstances have 
rendered the appointment nugatory. . For 
example the subsequent bankruptcy of the 
‘defendant does not of itself operate as a 
discharge, nor does the liquidation of a 
Company over theassets of which a Receiver 
has-been appointed- in a debenture-holder’s 
action ; nor does the fact that the estate 
‘for ‘which the property is held, whether 
for life or. years, has- determined ; or that 
- the Receiver has been unable to complete 
his security; jor that the property proves 
‘to belong to a stranger; or that the. cre- 
‘ditors on whose behalf’ the Receifer ne 
been appointed have been fully paid : 
that the action has abated by reason of ne 
‘death of a party; or has been .stayed or 
‘dismissed. For, though it has been said 


that a Receiver appointed in an. action: 


‘must stand or fall with the action, yet 
there must be an order ‘discharging *the 
‘Receiver ” (Halsbury’s Laws of England, 
Volume #4, pages 415-416). . 

It is, therefore, clear that. the prelimi- 
nary decree, referred to above, did not 
- operate a3 a discharge of the Receiver, 


and that the ad interim injunction, issued’ 


¿by the Subordinate Judge restraining Lala 
Bihari Lal from interfering with the Recei- 
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ver's possession of the agricultural land, 
is not open to any legal objection. We 
accordingly accept the appeal, and, setting 
aside the order of Mr. Justice Martineau, 


restore thatof the Subordinate Judge with “ 
‘costs. 


Z. K. Appeal accepted. 


NAGPUR JUDICIAL COMMIS- r 
SIONER’S COURT. 
SECOND CIVIL APPRAL No. 50 or 1923. 
August 4, 1924. 
Present :—Mr. Pridesur, A. J.C. 

UDAIRAM— PoaInTirF—APPELLANT 
VETSUS - 

THAKUR PRASAD- Danba 
RESPONDENT. 

Provincial Small Cause Courts Act (IX of 1887), Sch. 
IT, Arts. 11, 15—Sale of immoveable property--Contract 
falling throvigh—Suit to recover purchase-money—- 
Small Cause.Court, jurisdiction of—Second appeal, 
whether competent.’ ` 

When a contract of sale of immoveable property 
falls through (or the sale is set aside or is otherwise 
incomplete), and the vendee sues to recover back 
the’ purchase-money from the vendor, such suit is 
small cause, and neither Art. 11 nor 15 of the Provin- 
cial Small Cause Courts Act prevents the suit being 
tried in Small Cause Courts. 

No second appeal lies from a decree in such suit 
when the amount of subject-matter of such suit 
dées not exceed in value five hundred rupees, 


Appeal against a decree of the Addi- 
tional District Judge, Raipur, dated the 
27th October 1922, i in Civil Appeal No. 96 of 
1922. 

Mr. J. C. Ghosh, for the Appellant. 

Dr. H. 9. Gour, for.the Respondent. 

, JUDGMENT. —Section 102 of the O. 
P. C., runs :— 

“No second appeal shall lie in any suit 
of the nature cognizable by Courts of Small 
Causes, when the amount. or value of the, 
subj eċt-matter of the original suit does not’ 
exceed five hundred rupees.’ 

The plaint in the. present,case as amend- 
ed claims merely Rs. 140 from -the defend- 


“antas refund of the purchase money paid 


for a house and site from which the 
plaintiff has been ejected by the lambardar, 
As originally laid, the suit was for specific 
performance, and it is clear that as the sale 
‘dealt ‘with ` immoveable . property over 
Rs. 100 in value, if could only be validly 
effected. by a registered instrument; and if 
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plaintiff does not sue for specific perform- 
ance of the contract by the execution of 
such instrument, it is clear that his sale as 
it stands is nota valid one, but at the 
most merely a contract of sale; and it is 
settled law that when a contract of sale of 
immoveable property falls through (or the 
sale is set aside or is otherwise incomplete), 
and the vendee sues to recover back the 
purchase-money from the vendor, such suit 
is small cause, and neither Art. 11 nor 15 
of the Provincial Small Cause Courts Act 
prevents the suit being tried in such 
Courts. $ 

`A preliminary objection to the hearing of 
this appeal has been raised on the above 
grounds, and for reasons above given it 
must succeed. Iam asked that if I hold 
in this way, I should permit the appeal to 
be argued as a civil revision, But for a 


‘civil revision the matter is long time- 


barred. The appeal was not filed till after 
87 days of limitation had elapsed, and the 
period allowed for this Court for appli- 
cations for revision is but.45 days. I do 
not, therefore, treat this appeal as an appli- 
cation for revision. es 

The result is ‘that this appeal fails and ig 
dismissed with costs. Appellant will pay 
respondent's costs, 


K. 8. D, Appeal dismissed. 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL 
- No. 109 or 1924, 
April 15, 1925. 

Present:—Sir Norman Macleod, Krt., Chief 
Justice, and Mr. Justice Coyajee. 
BALABHAI RAGRUNATH AGASKAR— 
PLAINTIFF AND DEFENDANTS Nos. 4 to 6— 
APPELLANTS 
VETSUS 
MOTABHAI BABAJI RANE—-DEFENDANT 

«RESPONDENT. . 

_ Hindy Law—Trust deed, construction of- Donee not 
in existence on date of settlement, effect of—Gift ex- 
cluding course of inheritance, validity of —Perpetuity, 
HEHE of, legality of—Gift of right of residence, 

Under the Hindu Law, in order that a settlement 
should be valid the donees must be in existence, ejtber 
in fact or in contemplation of law, at the date of the 
settlement. [p. 936, col. 1.] 

Where in a drei of settlement a gift is limited not 
to the heirs but to the male heirs of the donee and the 
Court finds that the settlor’s intention was to cop- 
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y Paar’ 
fine the inheritance to males to theeentire exclusion 
of female heirs; the disposition is void kasan Fido 
Law as excluding the legal course of inherMance. 
[p. 936, cols. 1 & 2.] 

Where in a deed of settlement directions are given 


“as to the disposal of the income of certain properties 


and the estate itself is not disposed of, the object of 
the settlor being to create a perpetuity as regards 
the whole of the estate -and to limit for an indefinite 
period’ the enjoyment of the rents and profits of the 
estate, the settlement is void as offending against tha 
rule against perpetuity. [p. 937, col. 1.] 

Where under a settlement deed the right to live in 
specified portions of a house is given to various per- 
sons, the right is personal with regard to each donee 
and on the death of each donee that portion of the 
house which is allotted to him reverts to the heirs 
of the settlor. i h 

Appeal against the judgment of Mr, 
Justice Mulla. . 

Mr. Kanga, Advocate General, for the Ap» . 
pellants. ; 

Messrs. A. H. Kirtikar, Daphtary, Kania 
and Bramhandkar, for the Respondents. 


JUDGMENT.—The questions in this 
appeal arise upon the proper construction 
of a deed of trust executed on May 1, 1889, 
bya Hindu gentleman, Janardan Wassoo- 
dev. The table set out at page 53 of the 
paper-book shows the relationship of the 
persons interested in these questions, The 
settlor’s descendants who were in existence 
at the date of the said deed were: hisson 
Raghunath; his two daughters Krishnabai 
and Pootlabai; five sons of Raghunath; six 
sons of Krishnabai; Anandrao son of his 
predeceased daughter; and Sonabai, the 
daughter of Pootlabai. 

The settlor died in the year1894, Krishna- 
bai died in 1897, all her six sons surviv- 
ing her; but three of them died between 
1912 and 1919. Pootlabai died in:February 
1898 leaving Sonabai who is a party to 
these proceedings. Anandrao died in August 
1898 leaving a son Venkat, On Venkat’s 
death in 1921, it was held in certain pro- 
ceedings, to which it is unnecessary to refer 
in detail, that as he was not in existence 
at the date of the said trust deed, there 
wae a resulting trust in favour of the 
settlor’s heirs as regards the one-fourth - 
shage allotted to Anandrao’s branch. 

The originating summons which has 
given rise to this appeal was taken out by 
the two plaintiffs whoare members of Raghu- 
nath’s branch; they are supported by other 
members of the same branch. Their conten- 
tion as set out in para, 10 of the plaint is 
“that the gift of the one-fourth share of 
the rents and income to the male heirs of 
Krishnabai is invalidin law and on thè 
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death of the said Krishnabai there was a 
resulting trust in respect of the said one- 
fourth share and the same reverts to the 
heirs of the settlor, and ‘the plaintiffs with 
the other heirs have in the events that have 
happened become entitled to the same in 
their own right. Similarlythe gift of the 
said one-fourth share ofthe rents and income 
to the male heirs of Raghunath is also in- 
valid and on the death of thesaid Raghunath 
the plaintiffs with the other heirs of the 
*settlor have become entitled thereto in their 
own right. The plaintiffs and the other 
heirs have thusebecome entitled to three- 
fourth shares of the said rents and income 
in their own right,” 


As regards the one-fourth share of the 
rents and income allotted to Pootlahbai, the 
learned. Trial Judge has held that on Sona- 
bai's death there will be a resulting trust 
in favour of the settlor's heirs; and the 
, matter ends there. 

“The main contest relates to the one-fourth 
share of the income allotted to Krishna- 
bai and on her death to her “male heirs.” 

Before May 1, 1889, Janardan, the settlor, 

- had distributed five immoveable properties 
and also his jewellery among some of his 
children and grand-children, leaving him 
in possession of three landed properties, a 
number of shares in certain public com- 
panies, and one Port Trust Bond. The 
deed in question recites that Janardan was 
desirous of making “ the settlement hereig- 
after appearing,” and proceeds:— 


“It is witnesseth that in pursuance of 
the said_desjre and in consideration of the 
natural love and affection which the said 
Janardan Wasoodev beareth to his chil- 
dren and grandechildren hereinafter men- 
tioned, he the said Janardan Wasoodev doth 
by these presents assign transfer and set 
over unto the said trustees, All that the pro- 
perty and effects...upon the trusts follow- 
ing.” Provision is made as regards rents, 
dividends and profits of the said properties, 
except the Breach Candy Road house which 
is set apart for residence. 

The trusts so far as they are now material 
are as follows:—- : 

“ Upon trust to pay the rents dividends 
and profits arising from -the said premises 
after deducting monthly the sum of Rs. 25 
for the payment of taxes and repairs, to 
the said Janardan Wasoodev or permit 
him to receive the same during his life 
and after his decease upon trust out of 
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the said rents dividends and profits to pay 
one-fourth part of the net amount to Raghu~ 
nath Janardan son of the said Janardan 
Wasoodev during his life and from and 
after the decease of the said Raghunath 
Janardan in trust to pay the same to all 
male heirs of the said Raghunath 
Janardan share and share alike and as to 
one quarter of the said renis dividends 
and profits upon trust to pay the same 
to my daughter Krishnahai wife of Gan- 
patrao Moroji Zaoba during her life for 
her sole and’ separate use and after her 
death in trust for the male heirs of the 
said Krishnahai share and share alike.” 

The learned Trial Judge held that “the 
male heirs of Krishnabai, and the heirs of 
Raghunath are each entitled absolutely to 
the one fourth share assigned to Krishnabai : 
and Raghunath respectively” and that “the 
persons entitled to the -corpus of the one- 
fourth share assigned to Krishnabai are the 
surviving sons of Krishnabai and the heirs 
of her deceased sons.” 

The plaintiffs and defendants Nos. 4 to 
6 (members of ‘Raghunath’s branch) have 
appealed. They contend that the disposi- 
tions after the respective deaths of Krishna- 
bai and Raghunath are void for reasons 
which briefly stated are, that: (1) The 
“male heirs” of, Krishnabai cannot be 
determined until she died, and they may 
happen to be persons not in existence at 
the date of the settlement, (2) the settlor, 
if he had intended to make a gift in 
favour of her ~“ sons,” would have said 
so; her sons alone would not necessarily be 
her ‘male heirs’; moreover, none of her 
sons might survive her, and, therefore, they 
do not answer “lo the description of her 
“male heirs"; (8) the settlor’s intention 
clearly was to confine the inheritance to 
males; the giftis, therefore, void as excluding 
female heirs and thus excluding the legal- 
course of inheritance; and (4) the deed 
makes no reference to the corpus and leaves 
it undisposed of, the settlor’s intention being 
not to pass the estate itself but to limit the 
enjoyment of the rents and profits for an 
indefinite period; this would not be allowed 
by Hindu Law. 

The learned Trial Judge observes:— 

“I think that the gift to ‘the male heirs’ 
of Krishnabai is a gift to such of her sons: 
as were in existence at the date of the deed. 
and such as might survive Krishnabai...I 
think it is impossible to escape the conclu- 
sion that the settlor did not intend to leave- 


, „986 


‘any interest in the properties comprised in 
- the deed undisposed of. On the other hand, 
“there is upon’ the face of the deed sufficient 
‘indication of intention on the part of the 


settlor that the heirs of Krishnabai should ` 


take an absolute interest in the one-fourth 
“share assigned”. 

The question is—What was the intention 
-of thesettlor? His intention is to be sought 
‘in his words. The deed is written in the 
English language; the settlor was himself 
a lawyer; but, it must be confessed, the 
instrument ‘is not very easy to construe. 
‘In the case of Raghunath and Krishna- 
bai, he uses the words, ‘his and her “male 
heirs”. - In the sase of Pootlabai’s daughter 
Sonabai the gift is to her “children”. In 
-Anandrao’s case it is to his “male children.” 

Who, then, were intended to take the 
estate as Krishnabai’s male heirs? The 
parties being Hindus, the donees must be 
in existence, either in fact or in contempla- 
tion of law, at the date of the settlement. 
In this case there is an “uncertainty as to the 
existence of Krishnabai’s male heirs at the 
material time. It was quite possible that 
none of her sons who were in existence at 
the date of the déed might survive Krishna- 
bat‘ and a-wholly different person or a 
totally different set of persons answer- 
ing to that description, “her male heirs.” 
might come into’ being after that date. If 
by Krishnabai's male heirs the settlor meant 
her sons who were then in existence, he 
has—it must be allowed—used singularly 
inapt words to convey that meaning. The 
settlor, no doubt, was. actuated by “the 
natural love and affection” which he bore 
‘to his children and grand-children here- 
after mentioned”;- but- that circumstance 
does not justify the substitution of “Krishna- 
bai’s sons” for ‘Krishnabai’s male heirs” 
The words “grand-children hereafter men- 
tioned” have their application, for the gifts 
to Sonabai and Anandrao were gifts to the 
settlor’s ‘“grand-children.” The learned 
Judge observes that “there is upon the 
face of the deed sufficient indication of in- 
tention on the part of the settlor that -the 
heims of Krishnabai should take an absolute 
-interest in the one-fourth share assigned to 
-Krishnabai.” He, therefore, holds “that the 
surviving .sons of Krishnabai and the heirs 
of her deceased sons are entitled as between 
them to the one-fourth share assigned to 
- Krishnabai dbsolutely.” The settlor, how- 
ever, speaks not of heirs but of her male 
heirs, and thereby shows an intention to 
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confine the inheritance tot males, to the 
entire exclusion of female heirs: and the 
disposition is void as “excluding the legal 
course of inheritanee.” Tarokessur Roy v. 
Soshi Shikhuressur (1). 

Reading the deed as a whole, it seems to 


‘me, that the disposition is also void on the 


other contention raised by the appellants, 


namely, that the object of the settlor was to 


create a perpetuity as regards these pro- 
perties. The estate itself is not disposed 


of. “The trustees are empowered to sell the ` 


properties except the family house in 
Breach Candy Road,” to invest the monies 


arising from such sale in securities in the 


manner directed. “And itis her eby declar- 
ed that the annual income arising from 


such securities shall from time to time go . 
and be payable to the person or persons 


who under the trust aforesaid would have 
been entitled to the annual rents and pro- 
fits arising from the land premises and 


. shares before referred to in case the same 


had remained unsold.” The house: at 
Breach Candy Road is tosupply a residence 
to the different members of the family, and 
in some cases to their “heirs,” but its ulti- 
mate destination is not to be found in the 
deed, although the settlor goes into such 
minute details as the following: “All glass 
and wooden furniture in the hall and-the 
glass moons and globes in the said dwell- 
ing house at Breach Candy Road shall be 
used by all the occupants of the house 
jointly and in case of anything being broken 
shall be re-placed by the person causing the 
damage.” In my opinion, the object of the 
settlor was to create a perpetuity as regards 
the whole of the trust’ estate and to limit 


“for an indefinite period the enjoyment of the 


rents and profits of the estate. 

. I, arrive at the same conclusion with 
regard to the trusts in favour of Raghu- 
nath’s “male heirs.” 


“ The result is that the trusts after the 
deaths of Raghunath and Krishnabaiare in- 
walid. 

As regards the house on Breach Candy 
Road there isa separate trust. The right 
to live in specified portions of it is giv en to 
various persons. The provisions in that 
behalf which need to be considered are those 
in favour of; (1) Raghunath and his “heirs”; 
(2) Pootlabai and her children; (3) Anandrao 
and his “children” 


(1) 10 L A. 31; 9 © 952; 13 C. L R. 62; 7 Ind. Jur 
327; 4 Sar. P. C. J. 439; 4 Ind. Dee. (xN. s.) 1284 (P. C.) 


Hi 


; and (4) Krishnabai and | 


` 
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_ after her deth her “male heirs.” - Anand- 
rao’s branchjneed: no longer be considered. 
As to the rest the opinion of.the learned 
Trial Judge is this: “The male ‘heirs 


of Krishnabai and the heirs of Raghu-- 


nath and Sonabai are entitled to resi- 
dence in the portions...set apart for them 
respectively, Sonabai’s right of residence 
being only for her life...The question as to 
whether there is a resulting trust in favour 
ofthe heirs of the settlor after Sonabai's 
- ‘death in respect of the portions now occupi- 
ed by her to be considered-after the death 
of Sonabai,” “ Krishnabai died in 1897, and 
Raghunath in 1908. There being no dis- 
position of the house, their right of re- 
sidence was, in my opinion, only a personal 
right. Whether so long as they were 
alive they were’entitled to live there 
accompanied by their own children is a 
question which it is no longer necessary to 
consider’; -probably they ‘were. But on 
their death; the portions which were res- 
pectively assigned to them for resi- 

.dence reverted to the settlor’s heirs. On a 
proper construction of the deed 1 agree with 
the Trial Judge that Sonabai, the daughter 

. of Pootlabai, is entitled to reside in that 
portion of the buildings which is expressly 
allotted to Pootlabai and her children. But 
the right is personal: and on Sonabai's death 
that portion of the property will revert to 
the heirs of the settlor. 

‘The appellants to be held entitled to pos- 
session of the family house subject to the 
right of residence of Sonabai. The trust 
will have.to continue until Sonabai's death. 
Appellantg are entitled -to three-fourths 
absolutely and to the remaining one-fourth 
on Sonabai’s death. . 

.. All costs owt of the fund. Trustees’ costs 
to be taxed as between attorney and eclient. 
Two Counsel certified. : 

Z, K. Appeal-allowed. 


NAGPUR JUDICIAL. COMMIS- 
. * SIONER’S COURT. 
. Second Civin APPEAL No. 515-B or 1922, 

. July 8, 1924. f 
--Present:— Mr. Kinkhede, A. J.C. 
TUKARAM— DEFENDANT —APPELLANT 

_ versus b 

LAXMINARAYAN—P talntTiIFF— 

RESPONDENT. . 
Procedure—Appeal—Limitation when begins to run 


TUKARAM Ù. LAXMINARAYAN. 


937 
L-Deeree fixing date for payment-—-Amount modified 


ik appeal—Appellate Court, whether bound to change 
ate. f 


No limitation begins to, run against an appellant 
until a decree is drawn up and signed. Íp. 937, col. 2. 
An Appellate Court is not bound under the law 
to change in each. case the date fixed for making a 
payment under a mortgage-deeree simply because 
the decree is modified by it. [p. 938, col. 1.] ; 
‘Appeal against a decree of the First 
Additional District Judge, Akola, in Civil 
Appeal No. 37 of 1922, dated the llth 
August 1923. | s: 
Messrs. Fida Hussain ‘and K. K. Gandie, 
for the Appellant. : : 


Mr. V. N. Bapat, for the Respondent. 


JUDGMENT. —This second appeal 
is filed on 27th November 1922. i. e., on the 
108th day counted from the date of the 
judgment of the lower Appellate Court 
which was llth August 1922. Deducting 
15 days taken up in obtaining copies the- 
appeal is filed three days after the expiry of 
the period of 90 days allowed by law. The 
respondent takes the objection that the 
appeal is barred by time. 

JA perusal of the decree appealed against 
shows that it was dated llth August 1922 
but was not signed until 15th August 1922. 
If this period of four days is allowed no ques- 
tion of limitation arises: But the appellant 
does not complain that he was prevented 
from applying for copies by ‘reason of ‘the 
absence of a decree on'record, But as. held 
by me recently in. Pandu v. Rejeshwar, 
Miscellaneous Appeal No. 15-B of 1923 no 
limitation begins torun against an appel- 
lant until.a decree is drawn up and signed. 


. The limitation -must,' therefore, be counted 


from 15th August 1922. In this view of the 
case no question of limitation arises in this 
case.: I, therefore, overrule the preliminary 
objection and hold that the appeal is within 
time. Even if it be considered that limita- 
tion begins from the date of the judgment, 
i.e., from llth August 1922 I think the 
appellant was prevented by sufficient cause 
from filing the appealin time. His applica- 
tion is: supported . by sufficient cause.” I, 
therefore, condone the delay caused. , I now 
proceed to consider the merits. < 
The First Court’s finding that the rate of 


. interest from date of default though penal 


did not call for any relief, granted a decree 


‘for the entire amount of Rs. 2,000 claimed 


by plaintiff subject to the rule of Dam 
Dupat as applied at the date of the suit. 
That Court without adding any interest from 
date of suit to the due date 14th June 1922 ` 
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fixed for redemption declared Rs. 2,000 as 
the price of redemption. Against this 


decree the plaintiffs did not appeal nor did 


they file any cross-objections in respect of 
the claim for interest pendente lite for which 
they had prayed in the plaint that a decree 
be passed in their favour, The omission to 
award interest pendente lite had, therefore, 
become final. 

The defendant appealed and asked for 
the reduction of ‘the price of redemption 
fixed by the decree of the First Court by 
Rs. 544 on the ground that the award of in- 
terest at Rs. 3 per cent. per mensem .was 
penal. When we know that the price of 
redemption was fixed by the First Court upon 
the basis of a calculation of interest made 
upto the date of suit 8th July 1921, the 
lower Appellate Court ought to have con- 


` fined the calculations made by itself only 


.to such date 8th July 1921 and not allowed 


any interest from (8th July 1921) to 
lith June 1922 as erroneously done by it, 
in the absente of any complaint by the 
plaintiffs. The net excess interest so allowed 
comes to Rs. 160 after deducting Rs. 61-2-8 
which was over and above Rs. 2,000 from 
Rs. 22t which is the gross actual amount of 
interest for that period. Thus on the 
calculations made by the Court of Appeal 
the plaintiffs were entitled to a decree for 
Rs. 1,810-2-8 only at date of the suit and not 
to Rs, 2,000. The proper decree which the 
lower Appellate Court-ought to have passed 
was for Rs. 1,840-2-8 only. In this way the 
decree of the First Appellate Court should 
have been one allowing the appeal partially 
and not dismissing it. The decree passed 
is, therefore, liable to be set aside and a 
decree modifying the price of redemption 
as shown above must be substituted in its 
place. 
the direction for future interest at 6 per 
cent. per mensem from 14th June 1922 until 


satisfaction allowed by the First Court be- 


sides costs which, of course, will only be 
proportionate. 

The next pointis should there be any 
change in the due date fixed by the First 
Court? Itis contended before me by the 
appellants that the modification of the 
decree must necessarily involve a change 
in the due date. 
þe in every case. 

The fact that the First Court made a 
provision for future interest which ordnarily 
is unnsunl in a foreclosure case shows that 
that Court contemplated delay in payment 
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Of course, the decree will reproduce ~ 


This need not necessarily’ 
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and provided for compensation, for the 
delay. . i 

In view of the mistake committed by the 
lower Appellate Court in allêwing Rs. 160 


. more, I think, I should formally draw up 


a decree fixing the price of redemption also, 
On the amount found due at date of suit 
future interest at 6 percent. per mensem 
will be calculated from lith June 1922 
and proportionate costs of the First Court 
will be added and the costs of the first 
appeal and of this Court will be calculated 
in proportion to success and failure and if 
after setting off costs payable to the appel- 
lantson the dismissed portion of the claim 
in all the three Courts the amount due to 
the respondents is found to be in excess of 
the deposit which I am told the appellant 
has made in the Trial Caurts, the appellant 
shall deposit the excess within a fortnight 
hence. A preliminary decree will issue for 
the amount shown in the memo. attached ta 
this judgment. Oredit will, of course, have 
to be given for the amount deposited in the 
First Court under the dats of the deposit,. 
if the proceedings for final decree are 
revived. DE 

K. 8. D. Order accordingly. 


p 


MADRAS HIGH COURT. 
CIVIL APPEAL No. 148 oF 1922, 
| October 9, 1924. 
Present:—Mr. Justice Ramesam and 
Mr. Justice Jackson. 
PUTTI SETHU RAO— Ptatntirr— 
: -APPELLANT '* 


versus 
SEETHA LAKSHMI AMMAL AND OTHERS 
—DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), s. 14, Sch. I, Art. 62— 
Temple trustee, suit by, against Archakas for recovery 
of wrongful collections of offerings—Offerings, right to 
subject of prior suit between worshippers and Archakas 
—Limitation, suspension of—Temple, whether bound 
by ræult of suit brought by worshippers. 

Ina suit by thetrustee ofa temple against the 
Archakas for recovery of offerings of money alleged to 
have been wrongly collected by them, covering a 
period of more than three years before the date of suit, 
the plaintiff claimed exemption from limitation on the 
ground that there wasa suit pending by certain 
worshippers against the Archakas to declare that a 
lease by the Devasthanam Committee tothe defendants 
of the offerings was not valid and that though the 
decrees of the Trial Court and of the Appellate Court 
were against the worshippers the defendants’ right 
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Was negatived by #he High Court within three years of 
the date of the suit : : 

_ Held” (1) that the period between the date of the 
institution of the prior suit till the date of the decree 
of the High Court in that suit could not be excluded 
in the computation of the period of limitation appli- 
cable to the present suit and that the former litigation 
ee not operate to suspend limitation ; [p. 940, col. 


“(@) that ‘art. 62 of Sch.I tothe Limitation Act 
applied and the suit was barred by limitation. |ibid.; 

Per Ramesam, J. -An idol represented by a trustee 
can take the benefit of the judgment in a suit brought 
by worshippers forthe benefit of the trust. It is, 
however, doubtful whether the idol is bound by an 
adverse judgment in a suit by worshippers. It cannot 
be ‘said that the worshippers represent the temple 
mo the meaning of s..ll of the ©. P. C. [p. 939, 
col, 2. 

Per Jackson, J.—A party may accept a decree and 
renounce all claims which that decree directly or in- 
directly negatives; or he may appeal against the decree, 
and press all. claims to which the reversal of that 
ary will show him to have been entitled. |p. 941, 
col. 2. 

Appeal | against a decree of the Court of 
_ the Additional Subordinate Judge, Tri- 
chinopoly, dated the 3lst December 1921, 
in O. 8. No. 40 of 1920 (O. S. No. 75 of 1919 
on the file of the Court of the Permanent 
Subordinate Judge, Trichinopoly). 

The Advocate-General and Mr. P. J. 
Kuppava Rao, for the Appellant. co 

Messrs. 8S. Varadachariar and N.C. Vijia- 
raghavachariar, for the Respondents. 


JUDGMENT. 

Ramesam, J.—The only point argued 

in appeal is the question of Iimitation. 
The ficts necessary for understanding how 
the question arises may be briefly stated. 
The- suit is by the trustee of the temple of 
Venkataramapaswami in Tandoni village, 
‘(Karur Taluk, Trichinopoly District) to re-. 
cover from the defendants, who are the 
Sthaneekas and Archakas of the temple, the 
collection of offerings of money etc., inethe 
hundialsof the temple. The plaint is dated 
15th August 1919. The offerings sought 
to be recovered cover the period 25th 
August 1911 to 31st August 1914. To avoid 
the obvious bar of limitation, the facts nexts 
to be mentioned are relied on. In 1898, 
by Ex. M, the then members of the Devasa 
thanam Committee granted a perpetual 
lease of the right to collect the offerings to 
the predecessors-in-title of the defendants. 
On 25th August 1911, two worshippers 
of the temple filed a suit to declare that 
. the lease was invalid and not binding on 
the temple. (O.S No. 923 of 1911). On 
a petition for temporary injunction, the 
District Munsif passed an order on 12th 
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October 1911 permitting the defendants to 
continue the <collecting of the offerings, _ 
after executing certain security bonds. The 
suit was dismissed on 22nd February 1913, 
On appeal the Subordinate Judge decided 
(on 15th December 1913) that the lease was 
invalid but held that the defendants were 
entitled to collect all the offerings below 8 
annas. On appeal the High Court decided 
against the defendants on 22nd September 
1916. [See Kalyana Venkataramana Aiyan- 
gar v. Kasturi Ranga Aiyangar (1) and the 
decision certainly operated from the 25th 
August 1911.) 

It is now claimed that the period between 
22nd February 1918 and the order of the 
High Court must be excluded in comput- 
ing the limitation against the plaintiff. lt 
is said that, during this period, the decrees 
of the District Munsif and the Subordinate 
Judge were against the plaintiff and were 
in force, Not until the High Court declar- 
ed the plaintiff's right could the plaintiff 
sue. Even if this argument is correct, the 
Subordinate Judge decided as to sums above 
8 annas against the defendants on 15th 
December 1913 and there was nothing to 
prevent the present suit from being brought 
after 15th December 1913 and before 22nd 
September 1916. The plaintiff's argument 
has still to be considered, for sums below 
8 annas. . 

The appellant’s learned Vakil contends 
that the judgments of the Courts of the 
District Munsif and the Subordinate Judge 
must -be obeyed and respected and only 
on 22nd September 1916, when they were 
reversed, could he sue. This argument 
assumes that the present plaintiff (the trus- 
tee) who was not a party to the former suit 
is bound by the judgmentsin the former 
litigation. The appellant relies on Chidam- 
baranatha Thambiran v. Nallsiva Mudaliar 
(2) and Kadiri Masthab Rowther v. Segam- 
mall (3). The idol of the temple represent- 
ed by a trustee can certainly take the 
benefit of the judgment ina suit by wor- 
shippers for the benefit of the trust It 
is doubtful whether the idol is bound by 
an adverse judgment in a suit by worship- 
pers. It cannot be said that the worshippers 
represent the temple within the meaning of 


(1) 38 Ind. Cas. 73; 40 M. 212; 31 M. L. J. 777; £0 M. 
L. T. 490: 5 L. W. 625; (1917) M W. N. 400. 
(2) 42 Ind Cas. 365- 41 M. 124 at p. 135; 33M. L.J. 


7: 22 M. L. T. 218; 6 L. W. 666. 
wa. Ind. Oas. 655; 43 M. 433; “BM. co 196; 11 


LW. 197; (1920) M. W, N, 185; 27 M, L. T, 286, 


640 
s. 11, C. P. O. Itis unnecessary to discuss 
. this question further, as, is my opinion, 
“ even ifthe plaintiffs are identical the for- 

mer litigation does not help to stop or 
suspend limitation. . 

It should be remarked at the outset. that 
the judgments of the District Munsif and 
the Subordinate Judge were declaratory and 
there was nothing to obey. If there -was 
a decree directing one party to pay a certain 

.sum of money or deliver certain property 
to another, the decree ought to be obeyed. 
There isno such decree here. If money is 
paid under a decree, restitution of it,cannot 
be claimed until itis reversed. The cases 
cited. bythe learned Vakil Dorasami Ayyar 
v. Annasami Ayyar (4), -Rodger v. Com- 
ptoir d’ Excompte di Paris (5) are casea of 
restitution, . Even the case of Shama Pur- 
shad Roy Chowdhury v. Hurro Purshad Roy 


-Chowdhury (6) is really a case of money - 


paid under a decree. In that. case we 
have the further. supposed principle of 
dependent judgments mixed up with ita 
principle applied in Jogesh Chunder Dutt 
v, Kali Churn Dutt (7) -but that no such 
principle exists is now clear after the :de- 
cision in the Secretary of State for India. v. 
Zemidarni of Vegayammapeta Estate (8) 
and Pommavevaru Naganna Naidu v. Ravi 
Venkatappuyya (9) reversing Zemindar of 
Pangidigadem v. Venkatappayya (10). At the 
time when Secretary of State for India v. 
Zemidarani of . Vegayammapeta Estate (8) 
was decided Zemindarof Pangidigudem v. 
Venkatappayya (10) was under appeal’ and 
the appeal was not yet decided. ` The deci- 
sion .in Sceretary of State for India v. 
Zemidarni of Vegayammapeta Estate (8) 
can be really made to rest on the simpler 
and broader ground that the cause of action 
for each year’s water-cess accrued on the 
date of its payments and there is no provi- 
sion inthe Limitation Act enabling the 
plaintiff to wait for the reversal of the Sub- 
ordinate, Judge's judgment by the High 


(4) 23 M. 306; 10M. L. J. 307; 8 Ind.: Dec. (Nn. s.) 


: 616. 
G (1871) 3 È. ©. 463; 40 L. J. P. O. 1; 24 L. Ti 111; 
-19 W. R. 419; 7 Moo. P. O. 314. ; 

(6) 10 M. I. A. 203; 3 W. R. P. ©. 11; 2 Suth. P. O. J. 
103; 19 E. R. 948. 

(7) 3.0. 300: 10. L: R. 5; 1 Ind. Dac. (N. 8.) 611. 

(8) 59 Ind. Cas. 98;°12 Li W., 334, 

(9) 76 Ind Gas. 591; 46°M. 895; (1923) M. W. N. 554; 
2i A.L. J. 726; (1923) A. I. RAP CG.) 167; 33 M. L. T. 
262; 45 M. L: J. 657: 25 Bom. L. R. 1290; 18 L. W. 
913: 28 ©. W. N. 568; 390. L.J. (312; 501. A. 301 
P. 0). 

(10) 54 Ind. Cas. 847; 37 M. L. J. 591, 
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‘recovering the later year’s water-cess 


“for saving limitation. 


. trusteé from .claimiag 


`- (ID 11 A. 47 at p. 56; 15 J. A. 211; 5 Sar. P. 
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Court. - It is not true that thè ground for 
A ight 
be different from that of the first year, 
which was the subject of the suit. The 
remarks in Basu Kuar v. Dhum Singh (11) 
have been relied on. But they have noth- 
ing to do with the case béfore us.- That is. 
not a case when one judgment was reversed 
by the final judgment and the cause 
of action had to be suspended or postponed 
during the interval. ‘In that case the only 
cause of action for the suit that was actual- 
ly brought was that settled by the judgment 
in the prior litigation. = 

_ It is conceded that Art. 62 applies to the 
case apart from the argument above dealt 
with. In my opinion the trustee ought to 
have filed a suit or suits to recover -ihe 
amounts collected by the defendants with- 
in three years- from -the receipt of the 
amounts. It is true that the District Mun- 
sif if he was not inclined to stay the trial 


-of the later suits; would have decided 


against the trustee but on appeal the Sub- 
ordinate Judge (partially) and the High 
Court (completely) would have decided his 
suits along’ with the reversal by-the Dis- 
oe Munsit’s decision ‘in O. S. No, 923 of 
1911. i 
The appellant next relied on the security 
bonds (Exs. B and Bil dated January 1912) 
These bonds do not 
purport to charge any property nor do they 
furnish any securities. They are mere state- 
ments that the defendants were men of 
means and if any decree is ultimately 
passed against them, there will be no diffi- 
culty in executing it. One is surprised that 
such bonds were accepted. "They do‘not 
serve any purpose. This argument does not 
avail the appellant. am 

In my opinion the suit was properly held 
to þe barred by limitation under Art. 62. 
The appeal is dismissed with costs of res- 
pondents Nos. 1 and 4 to6. © > 
” Jackson, J.—I agree. The argument 
before us has proceeded upon the assump- 
“tion that the temple trustee sued for a 
declaration that ‘the temple committee had 
fio authority to leaseto the defendants the 
right of making temple collections; that 
lease was held by the District Munsif to 
be valid; and his decree until it was set 
aside by the Appellate Court barred the 
these . collections 
from the defendants, “nor could he have - 

C.J. 

360; 12 Ind. Jur. 450; 6 ind, Dec. (x. s.) 458 (P, O.) 
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cause of actiow for sucha claim until the 
date of the reversing . appellate decree. 

He could not sue to recover the collections 
` while the decree of the Munsif's Court 
was still in force; not during that period 


could time be allowed to run against him.. 


. This argument’ was mainly based upon a 
passage in Basu Kuar v.-Dhum Singh (11) 
“ and-I only wish to add that the language of 
that ruling really lends it no support. The 


passage runs (page 56*). “It would be an in-, 


- convenient state of the law if it were found 
necessary for a man to institute a perfectly 


vain litigation under peril of losing his, 


property if he does not. And it would be 


a lamentable state of the law if it were. 


found that a debtor who for years has been 


insisting that his creditor shall. take pay-. 


mentin a particular mode, can, when it-is 


decided that he cannot enforce that mode, . 


turn round and say that the lapse of time 
had relieved him from paying at all’. The 


latter sentence -bears special reference to. 


the case then under trial and, as a matter 
of fact, it was found having regard to the 


Indian Contract and Limitation Acts that. 


this plea was not open toa debtor of this 
description. But it was urged before us 
that the first sentence has general appli- 
cation or, as might be said from the trend 
of the argument statutory force. No man 
need institute a vain suit under peril of 
losing his property. if he does not.. The 
Judicial Committee has not propounded 
any rule of this character, but has merely 
suggested certain circumstances which, if 
they existed, might constitute an. incon- 
venient state of the-law. 
be an ‘invitafion to the Legislature to take 
necessary action. 
circumstances bear any real resemblance to 
the facts of the case now before us. 


leased, and sets out to.have that finding 
reversed on appeal, it cannot be said that 
the suit which he may bring meanwhile 
forthe recovery of those collections is ‘per- 
fectly vain”. - It‘would be perfectly vain if 


the Munsif's decree were unchallenged, but - 


then there would-be no thought of any such 


suit for recovery. As soon as the Munsif’s, . 


` decree is challenged by way of appeal the 

concomitant suitis neither more. nor less 

vain than the appeal itself. The only 

imaginable inconvenience would be the 

plaintiff's losing- the Court-fee, in his suit, 
*Page of 11 AW—[Ed,] 
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supposing the appeal to have been rejected, 
but thatis no'fault of the law. Itis plaint- 


At most it-would, 
Nor do the suggested. 


If the 
trustee does not accept the Munsif’s finding. 
that the right to collect has been validly. 
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iffs fault for having preferred an unjusti- 
fiable appeal. In short, a party may accept 
a decree and renounce all claims, which that 
decree directly or indirectly negatives: or. 
he may appeal against the decree, and press: 
all claims to. which the reversal of that 
decree will show him to have. been entitled. 

V.N. vV. Appeal dismissed.. ` 


NAGPUR JUDICIAL COMMIS- 
: - SIONER’S COURT. .. 
MISCEELANEOUS PETITION No. 20 or 1994 
f . July 18, 1924. 
Present:—Mr. Baker, J. ©., and 
- . Mr,.Prideaux, A. J.Q. | i 
Seth NAGARMAL—-PLAINTIFE—. 
APPLICANT : 


VETSUS, x 
ABDUL RAHMAN AND oTEERS— 
_ DEFENDANTS—NON-APPLICANTS, 

Hindu Law—Adoption—Adopted son, position éf— 
Alienation before adoption, whether can be challenged 
— Leave to appeal to Privy Council—Substantial ques~ 
tion of law—Test--Certificate, when can be granted— 
Civil Procedure Code (Act V of 1908), s. 110. > 

„On adoption an adopted son ceases to have any: 
rights in his natural family ‘and acquires rights in the 
family of his adoptive father. [p. 942, col. 2; p. 942, - 
col. 1.] | AA 

Even though the natural father and the adoptive’ 
an sran adopted oe are joint beets ae : 
cannot challenge an alienation mad rear 
before his adoption. [p. 943, col. 1.] ae an Aa 

In order to justify the grant of a certificate for leave. 
to appeal to His Majesty in Council, the High’ Court’ 
must be satisfied that a substantial question of law is- 
involved in the case, that isto say, “a question of law. 
in respect of which there may be-a difference of. 
opinion.” [p. 942, col. 2.] teen ad 

Gokal Chand v. Sanwal Das, 78° Ind. Cas. 417; 5 L.: 
aoo; 6 Te oe a ma ng A. eer (L.) 473, followed. 

‘arshotam Saran v. Hargu Lal,- 63 Ind. . 8375.7 
A. L. J. 462; 43 A. 513, referred to. sae ie 

A pplication for permission to appeal- to’ 
His Majecty in Council against a decree of 
the Judicial Commissioners in First Appeal 
No. 30 of 1922, dated the 2nd January 1924, 

Mr. RN. Padhye, for the Applicant. ¢ _ 

Sir B. K. Bose, for the Non-Applicant, 


-ORDER.—This isvan application for 
leave to appeal to the Privy Council against 
the decision ofa Bench of this Court in 
First Appeal No. 30 of 1922, confirming 
the decree of the lower Court, First Sub- 
ordinate Judge, Nagpur, and disinissing 
the appeal of the plaintiff, ee 
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The application is opposed. 

It is admitted that the value of the pro- 
perty in suit is over Rs. 10,000, but as the 
decree appealed from affirms the decision 
of the Court below, it is necessary that 
some substantial question of law should be 
involved. 

The plaintiff sued for possession of a 
village which had been sold by his father 
Madangopal and his father’s brother Harihar 
to the defendants during the plaintiff's 
minority, alleging that there was no con- 
sideration for the sale and that it was not 
binding on the plaintiff. The plaintiff's 
case was that he had been adopted by his 
uncle, his father’s brother Harihar, on the 
15th of November 1906, the alienation 
having taken place on 17 th March 1902. 


Itis contended that a substantial question- 


of law arises in this appeal because both 
before and after his adoption the plaintiff 
remained a co-parcener of the joint family, 
his natural father Madangopal and his uncle 
Harihar being joint. 


` Two propositions of law were laid down 
by this Court. The first was that the person 
adopted loses all his rights in the property 
` of the family in which he was born just as 
if he had died onthe day of the adoption, 
and he acquires rights in the property of 
family into which he is taken just as if he 
had been born in it on that day. The 
plaintiff was born to Madangopal on the 
8th of August 1901; the alienation by 
Madangopal and Harihar took place on 
the 17th of March 1902 and the plaintiff 
was adopted by Harihar on the 15th of 
November 1906. This Court held that the 
son of Madangopal, who if he had lived 
would. have had a right to question the alien- 
ation after his birth of part of the joint 
family property, died on the 15th of Novem- 
ber 1906. The proposition that the effect of 
an adoption is to put an end to the rights 
of the adopted son in his natural father's 
estate and to make him acquire rights in 
his adoptive father’s estate, is a fundamental 
principle of Hindu Law about which 
there can be no two opinions. No authority 
is necessary for this proposition. The 
learned Advocate for the non-applicants has 
quoted one of the earliest cases, Bamundoss 
Mookerjea v. Tarinee (1). 

The second proposition laid down by this 
Court is that the plaintiff being taken to 
be the son of Harihar born on the 15th of 


(1) 7 ALL. A. 169; 1 Sar. P.O. J. 616; 19 E, R. 273, 
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November 1906 has no right $o question the 
alienation which was made four gyears 
before his birth, and the fact that the real 
father and the adoptive father are brothers 
makes no difference as the plaintiff did not 
claim to be adopted in the Dwyamushyayana 
form. That a son cannot challenge an 
alienation made before his birth.is also a . 
fundamental principle of Hindu Law and 
that itapplies to the case of an adopted son 
was held more than 40 years ago by the 
Bombay High Court in Rambhat v. Laksh- 
man Chintaman (2). At page 636* of that 
judgment itisstated: “A conveyance by 
a Hindu, without male issue at its date, will 
bind his subsequently born or adopted male 
issue. Such issue at their birth take a 
vested interest in such property only as is 
that of their father at that time. Here- 
Chintaman had parted with his inheritance 
before the adoption, which, in the case of 
an adopted son, occupies the same position 
as birth with a natural born son.” There 
are a large number of cases quoted in the 
foot-note to this judgment. That the 
adopted son's rights arise from the time 
of the adoption will also be found in 
Sreeramulu v. Kristamma (3). Both the pro- 
positions laid down by this Court are, there- 
fore, settled. 

What is necessary to justify the grant of 
a certificate for leave to appeal to His 
Majesty in Council has been laid down in 
agecent case, Gokal Chand v. Sanwal Das 
(4), where at page 262} reference is made tota 
recent case of the Allahabad High Court, 
Parshotam Saran v. Hargu Lal (5) where it 
was stated: “In order to justify the grant 
ofa certificate for leave to-appeal to His 
Majesty in Council, the High Court must be 
satisfied that a substantial* question, of law 
is imvolved in the case; that is to sdy, a ques 
tion of law in respect of which there may 
be a difference of opinion.” Applying this 
principle to the facts of the present case it 
appears to us that there can be no difference 
ef opinion as to the two fundamental pro- 
positions laid down in the judgment of 
this Court, namely, that on his adoption an 
adopted son ceases to have any rights in 


(2; 5 B. 630; 3 Ind. Dec. (x. s) 415. 

(3) 26 M. 143 at p. 152; 19 M. L. J. 197 
OB 8 Ind. Cas, 417; 5L. 260; 6 L. L. J. 180; (1924) 
(5) 63 Ind. Cae. 837; 19 A. L. J. 462; 43 A, 513. 
*Page of 5 B.—{#d.] 
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his natural efamily and acquires rights in 
es pages of his adoptive father, and that 

lthough in the present case the natural 
father and the adoptive father of the appli- 
-cant were brothers and joint, yet the appli- 
cant cannot challenge an alienation made 
` some years before his adoption, as he chooses 
to rest.his casé on his adoption.. 

In these circumstances we are of opinion 
that no substantial question of law arises 
and that the present application for leave to 
appeal to the Privy Council should not be 
granted. The application is, therefore, dis- 
missed with costs.. 


K. S. D. _ Application dismissed. 





MADRAS HIGH COURT. 
LETTERS Patent APPBAL No. 87 oF 1924, 
February 26, 1924. 

Present :—Mr. Justice Venkatasubba Rao 
and Mr. Justice Madhavan Nair. 
RAJAMMAL—RezsponpEntT-—A PPELLANT 


versus 
TYAGARAJA IYER AND anoTHER— 
PuTITIONERS— RESPONDENTS, 

Receiver—Appeal against high rate of maintenance 
»-Receiver, appointment of, to furnish data to appel- 
lant—Legality. 

Under the provisions of O. P. C. a Receiver can be 
appointed only for safeguarding property, and naj for 
enabling an appellant, in possession of property, to 
collect materials from the Receiver’s management and 
accounts for proving at the hearing of the appeal that 
the lower Court had awarded maintenance at a high 
rate. ay 
Letters Patent Appeal against an order 
of Mr. Justice Wallace, dated the 22nd 
September 1924, in C. M. P. No. 2367 of 
1924, in Appeal No. 214 of 1924 on the file 
of the High Court, preferred against the 
decree of the Court of the Subordinate 
Judge, Tiruvalur,in O. S., No. 9 of 1923. 

Messrs. T. M. Krishnaswamy Iyer and K, 
Narasimha Iyengar, for the Appellant. e 

Mr. N. Kunjithapatham, for the Respond- 
ents, : e 

JUDGMENT.—We regret we cannot 
uphold this order. The application that 
was made was no doubt in terms for the 
appointment of a Receiver, but its purpose 
was not, to safeguard any property. The 
plaintiff who isa widow sued the defend- 
ants, her husband's co-parceners, for main- 
tenance and obtained a decree in her 
favour, The defendants have filed an appeal 
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to this Court and complain thatthe rate 
of maintenance awarded is too high. They 
are themselves,as may be expected, in 
possession of the property. They applied’ . 
to this Court for the appointment of a 
Receiver and obtained an order in their 
favour. They do not conceal their object 
in making the application and indeed it 
is apparent from every paragraph of the affi- 
davit in support of it. They complain that 
they for some reason or other were unable 
to adduce the best evidence possible in 
the lower Court and in order tomake up 
the deficiency they wanted a Receiver to be 
appointed so that the management by the 
Receiver may furnish the Appellate Court 
the data for the fixingof maintenance. In 
other words they say that they intend to 
apply tothe Court that eventually hears 
the appeal for additional evidence being 
received and in the meantime they want 
the aid of the Court to prepare in advance 
the additional evidence. The order of the 
learned Judge is equally clear on the point, 
It begins thus: 

“Petitioner wishes to have some impartial 
person to keep accounts of the estate so 
that the real income may be impartially 
ascertained. I seeno objection to this.” 
The short question is:—Can such an ap- 
plication be allowed? The respondants' 
answer that the order in question does 
not hurt the plaintiff. If we could take 
that view we would probably not inter- 
fere with the order, but unfortunately we 
find it very difficult to acceede to this 
argument, The plaintiffis a party to the 
order, and if she should safeguard 
her interests, the order casts upon her 
the duty of closely watching the proceed- 
ings of the Receiver and scrutinising his 
accounts and gathering materials for the 
purpose of attacking them. Why should 
this unnecessary obligation be imposed 
upon the plaintiff? What in effect the 
Court has done by making “the order in 
question is, that it has given the defendants 
facilities for preparing evidence that may 
be available to them at a later stage so 
that they may be in a position to 
tell the Appellate Court that the evida 
ence is ready and that it should be rea 
ceived, 

We wish to say nothing as regards the 
coursé open to the defendants when. 
arguing the appeal. What application they 
may make to the Appellate Court, itis nog 
for us to say. The Court may or may not, 
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give the defendants permission to file 
additional evidance. If it decides that 
they shall be permitted, it will: also, no 
doubt, say what -kind of evidence may 
“be relied upon. ‘All this may he true, but 
in our opinion the provisions of the Code 
relating to the appointment of Receivers 
< cannot beinvoked for such a purpose as 
this. The course is unprecedented and we 
feel constrained to reverse the order 
appointing the Receiver and allow the 


appeal. . ” | 
“There will be no order as to costs. 
V. N: V. i 
S. D. 


Appeal ullowed, 


NAGPUR JUDICIAL COMMIS- 
2 SIONER’S COURT. 
Srconp CrviL APPEAL No. 261-B or 1923. 
June 27, 1924. 
Present:—Mr. Baker, J. O. 
RAJARAM—DsrFENDANT—APPELLANT, 
: versus. : 
RAMCHANDRA—P aintirrF—REsPoNnDENT. 

Hindu Law—Alienation by widow of husband's 
estdte—Consideration—Interest’ in excess of Damdupat 
—Alienation, whether dalid—Guardian, personal 
covenant of—Minor, whether bound—Suit. by minor— 
Claim against guardian—Set-off, whether allowed. 

A Hindu widow in Berar is not justified in alienat- 
ing her husband's property for payment of interest in 
excess of what was legally recoverable under the rule 
of Damdupat. [p. 945, col. 1.) _ . 

Ramchandra v. Radha, 26 .Ind. „Cas. 598; 10 N. L. 
R. 91, followed. 
< A guardian cannot bind aminor by a personal 
covenant. [ibid.] ; h NA 

A- claim against a trustee ora guardian cannot be 
set offin asuit brought by a minor on attaining 
majority. [p. 945, col. 2.] ; 

Appeal against ; 
Judge, Amraoti, dated the 24th April 1923, 
in Civil Appeal No.'5 of 1923. ` n 

Mr. R. R. Jaiwant, for thè Appellant. 

Mr. A. V. Khare, for the Respondent., 


JUDGMENT.—Although the facts of 
this case are given in the judgments of the 
lower Courts, they are a little unusual and 
it wil be well to repeat them. 

The plaintiff's father executed a. regis- 
tered mortgage-deed in favour .of the 
defendant in 1906 for Rs. 1,500. He died, 
leaving the plaintiff, a minor, and during 
his minority the plaintiffs mother Rangu- 


bai, in satisfaction of the'debt due on this- 


mortgage, executed on 25th June 1917 
two documents, namiely, one .sale-deed, of 


RAJARAM-9. RAMCHANDRA, 


a decree of the District. 
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the property mortgaged, the consideration 
being Rs. 3,000, and one deeg of transfer 
for Rs. 1,000 by which she transferred gthe 
right of receiving money due under a lease 
from one Sitaram for four years. The con- 
sideration of this document was Rs: 1,000 
made up as follows: Rs. 475 due on another 
mortgage, which the defendant paid, and 
Rs. 525 dueon the original mortgage of 
the defendant for Rs. 1,500. The defendant 
represented to her that in making account 
Rs. 3,500 was due. The plaintiff brought 
the present suit alleging that as the rule of 
Damdupat applied to Berar, only Rs. 3,000 
were due on the mortgage and, therefore, it 
was fully satisfied by the sale-deed. Out 
of the consideration of the transfer deed, 
therefore only Rs. 475. were paid and the 
plaintiff, while admitting the transaction 
sto be binding on him, sued to recover the 
balance of Rs. 525. 

The defendant pleaded that the whole 
consideration purporting to be transferred 
by the deed of transfer was not received by 
him, because when he.sued -Sitaram for 
the rent for four years it was-found that 
Rangubai had already recovered Rs. 650 
out of itand that the defendant, therefore, 
received only about half the consideration, 
and -he claimed to set off this sum of 
Rs. 650 against the plaintiff's claim. 

The First Court, Munsif of Daryapur, 
decreed the plaintiff's claim. The defend- 
ant appealed and the appeal was dismissed 
by the Additional District Judge, East 
Berar. The defendant makes this second 
appeal. 4 : l 

Itis not disputed. that the rule of Dam- 
dupat applies to Berar and.,that only 
Rs. 3,000 were due on the mortgage, but . 
the defendant's case is that as the plaintiff 
accepts the position that theedeed of trans- 
fer ds valid and binding between the 
parties, he cannot claim full consideration - 
unless he shows he has passed the full pro-: 
perty. Rupees 650 were received by Rangu- 
bai out of the sum due from Sitaram, which 
had been transferred to the defendant, so 
the plaintiff cannot claim a: refund of ‘the 
unpaid portion of the consideration ‘for the 
transfer. . . ` 

There can be no doubt that the minor 
can challenge the transaction:after coming 
of age. It also. appears that out of the 
total consideration for the two documents, 
the sale-deed and the deed of consignment, 
Rs..4,000 the actual consideration received. 
by Rangubai on. behalf of the minor.was. 
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Rs. 3,475 namely, Rs 3,000 due on the 
Mortgage of Rs. 1,500 double the principal, 
and Rs. 475 paid on account of another 
mortgage with which we are not concerned 
in this case, The plaintiff, therefore, would 
“be prima facie entitled to recover 
balance of the unpaid consideration, unless 
the defendant has any right to the set off. 
That a°Hindu widow in Berar is not justified 
in alienating her husband's property for pay- 
ment of interest in excess of what was 
legally recoverable under the rule of Dam- 
dupat has been held by this Court in 
Ramchandra v. Radha (1). 

The First Court held that the receipt for 
Rs. 650 was without consideration and 
should not have affected the case. The 
first Appellate Court has not given any 
definite finding on this point, but it is con- 
tended that assuming the payment to have 
been made it is Rangubai alone who 
can be proceeded against for breach of 
covenant and aclaim for damages against 
the guardian cannot be litigated in any 
dispute between the minor and the assignee. 


It is, of course, settled law that a guardian ` 


cannot bind a minor by a personal cove- 
nant, and though the defendant may be 
able to claim this amount from Rangubai, 
he cannot claim to set it offin a suit, be- 
tween the present plaintiff and himself, 
founded on part failure of the consideration 
for the assignment. It is questionable if 
the parties can be considered to hold the 
same position in the defendant's claim te set 
off as they do in the plaintiff's suit. It has 
been argued by the learned Pleader for the 
respondent that this is nota case of a set 
off, but it has been so described in the 
defendant's written statement and Court- 
fee has been paid on the amount claimed. 


It is further contended that the claim for 
a set-off is barred by limitation under 
Art. 83 of the Limitation Act since it must 
be brought within three years from the 
time when the defendant was damnified. 
The judgmentin the suit against Sitargm 
wag passed on the 13th September, 1918 
-and the present suit was brought on 6th 
June 1922, and the written statement in 
which this sum is claimed was filed a month 
later. Inasmuch as, however, the contract 
is in writing and registered, it would be 
covered by Art. 116 which allows six years, 
and, therefore, the claim would not be time- 
barred. 


(1) 26 Ind. Cas, 598; 10 N. L, R, 91 
60 ; 
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I am not prepared to hold ‘that the 
claim was time-barred, or that the pay ment 
of Rs, 650 to Rangubai was not actually 
made, but I am of opinion that as the 
plaintiff could not be bound by the personal" 
covenant in the deed executed by his 
guardian and the money was received from 
Sitaram not by him but by his guardian, 
the defendant cannot claim to set off this 
amount in the present suit, but must 
seek his remedy against Rangubai. A 
claim against a trustee or a guardian can- 
not be set offin asuit brought by a minor 
on attaining majority. 

In these circumstance I am of opinion 
that the view of the Courts below is right. 
The appeal consequently fails and is dis- 
missed with costs. 


K, S. D. Appeal dismissed, 


MADRAS HIGH COURT. 
Suconp CIvIL ArrEaL No, 81 os 1925. 
April 15, 1925. 

Present :—Mr, Justice Devadoss and 
Mr. Justice Wallace, 

S. KAIMBHOTLU—PLAINTIFF— APPELLANT 
versus 
ASHREEF HUSSAIN—DEFENDANT— 
RESPONDENT, 

Public servant—Public duty—Non-discharge—Lia« 
bility --Police Officer's neglect in receiving complaint 

of theft- -Cause of action— Damages. ; 

The non-discharge of a public duty by a public 
servant does not give a right of action in damages to 
any member of the public. Therefore, if a Volice 
Oifiver does not receive or take down a complaint or 
report oftheft, he is liable to be dealt with depart- 
mentally by his superior officers for neglect of duty 
but no action in damages lies against him for breach 
of public duty. [p. 946, col. 1.] 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Bezwada, in A. S. Nos. 89 and 91 of 192% 
(A. Nos. 53 and 57 of 1923 on the file of the 
Court of the Subordinate Judge, Bez- 
wada) preferred against that of the Court 
of the District Munsif, Bezwada, in O. 8, 
No, 649 of 1921. | 

Messrs. J. Lakshmanna and V, Sub- 
rahmanyam, for the Appellant, 


JUDGMENT.—The plaintiff sues the 
first defendant for damages for not mak- 
ing proper arrangements for receiving his 
complaint of theft. The point raised in 
the second appeal is that the lower Court 
erred in notholding that the plaintiff had 
acause of action against the first defends 


tae 
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ant. The plaintiff, a High Court, Vakil, 
went to complain of a case of theft and 
the allegation is .that his complaint was 
not received by the: Policeman in his sta- 
tion as they were prohibited from receiv- 
ing any complaint by the first defendant 
who is the respondent in the second appeal. 
Granting the facts to be correct, the ques- 
tion is whether the plaintiff has a cause 
of -action against the first defendant. Mr. 
“ Lakshmana contends that the Police Officer 
“ is bound to take down the report of a 
case made by a member of the public and 


he not having received the-complaint, pre- ` 


ferred by the plaintiff, he is liable ‘in 


`> damages to the plaintiff. No doubt a Police 


Oificer is bound to receive a complaint 
when it is preferred to him or where the 
commission of an’ offence is reported to 
him orally heis bound to take down the 
“complaint. But the question is whether 
his non-compliance with the duty imposed 
upon him gives a cause of action to the 
plaintiff. 
iff has suffered any damage by the ac- 
tion of the defendant. If the defendant 
has nob performed his duty as a public 
- servant, he is liable to be dealt with by 
his superior officers for neglect of duty. 


NATHU LAL V. RAGHUBIR SİNGË. | 


It cannot be said that the plaint- . 


But that would not giye a cause of ac-. 


tion to the plaintiff to sue the defendant for 
damages because there is noduty on the 
part of the defendant to do. anything in 
respect of the plaintiff The non discharge 
of public duty by a public-servant does not 
give aright of action in. damages to any 
member of the public: Mr. Lakshammna’s 
- contention is that inasmuch as his client 
had lost’ property by theft and as his case 
was not inquired’ into he has sufferéd 
damage. Itis dificult tosee what damage 
he could have suffered by a case of theft 
not being ‘inquired into. The cases re- 
_ Hed upon by him have no application to 
the present zase. If a Sharit's Olficer or 
an Amin of a Civil Court does not arrest 
“a judgment-debtor and allows him to es- 


cape, he may be liable in damages for he. 


fails’ to do something which he is required 


by law to do forthe benefit of the plaintiff’ 


-who is interested in arresting the judgment- 
- debtor. No such duty is cast upon a 
Police Officer with regard to taking down 
complaints of offences. The general state- 
ment that for a breach 
an action would lie in damages is not sup- 
ported by any authority whieh we can 
gllow. “We hold that the plaintiff had no 


of publie- duty. 
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e 
cause of action against the first defendant 
even if- the pléintiff had gone to Wim to 
complain of a case of theft and the defend- 
ant-rejused to receive the complaint. The 
second appealis dismissed. . 
V. N. V. Appeal dismissed. 


5. D, 


. 
amana 


ALLAHABAD HIGH COURT. 
FIRST APPEAL From ORDER No. 182 oF 
1924, i 
`. July 7, 1925. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Boys. 
NATHU LAL—Oppositu PAntTY— APPELLANT 
versus WE ; 
RAGHUBIR SINGH AND oTHERS— 
TA APELAGANTS— RESPONDENTS, Kf 
ivi rocedure Code ct V ; 
0. XLVII, 7. Renoa A PA A 
meaning of —Fraud or undue influence unaccompanied 
by discovery of new matter, whether ground for review 
— Compromise decree—Courts inherent power of re- 


view. 6 sk 
In O. XUV, =. 1, ©. Pi C,, the words “any other 
sufficient reason" mean a reason analogous to the two 
‘preceding reasons. 'lherefore, fraud or ‘undue’ in- 
fluence unaccompanied by the discovery of any new 
matter does not constitute a ground fcr review. [p. 948, 
col. 2; p. 919, col. 1] ` 
Jase-law reviewed, : ` 
Per Sulaiman, J.—There is no analogy between 
di$covery of new and important matier or error 
apparent on the face of the record, and an assertion 
that a person had been under undue influence or 
coercion. Therefore, a Cort has no jurisdiction under 
O. XLVH, r. 1 to review’ compromise, decree on the 
ground that the compromise had been procured under 
undue influence or coercion and that subsequent to the 
ores that compromise has been repudiated. [p. 951, 
col. 1, ; BA a | 
A Gourt’s power to review its order depends ona 
ground ‘which existed on the date when the order 
„Was made and cannot be exercised on a ground which 
has come into existencé subsequently. |p. 95], col. 2.] 
_A Court does not possess even an inherent jurisdic- 
tion under s. 15], C. P. O., to review a decree which 
wasa perfectly good one on the date on which it was 
Passed. [ibid] i ; 
First appeal from an order of the Sub- 
ofdinate Judge, Budaun, dated the 9th 
October 1924. |, 
Mr. Mushtag Ahmad (with him Mr, T abal 
Ahmad), for the Appellant, 
Messrs. S. A. Haider, Harnandan’ Prasad 
and 5. S. Sastry. for the Respondents, 
; JUDGMENT. | 
Boys, J.I his is an appeal against an 
order purporting to be in review setting 


- aside a decree on the ground of fraud of 
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undue influence. The application for re- 


view allezel undue influence. The review 
has been grauted upun a general finding 


apparently of fraud, undue influence, coer- 


cion, etc. 

A preliminary objection is taken that no 
appeal lies; thavit is burred by O. XLVII, 
r. 7 in that none of the only three condi- 
tions in which an appeal is allowed is 
applicable to the case. For the appellant 
this is now practically conceded, but we 
.are invited to hear the appeal as an appli- 
cation on the revisional side andto set 
aside the order granting the review on tbe 
ground that none of the conditions which 


uader O. XLVII, r. Lare essential to a re-- 
and that the 


view existed in this case, 
ordsr. granting the review was, therefore, 
an illegal exercise of jurisdiction. I think 
this contention is correct. Under O. XLVI, 
r. |, areview my bs adnitted on any of 
tù: three grounds set outin subs. (1) of 
th: rale, It is conceded thatthe plea of 
frail or uudue influence alleged in this 
case was not acvompaniel by the discovery 
of any new and important matter or evi- 
dence; nor is it- urged that there was any 
Mistake orerror apparent on the face of 
the record. It has, therefore, to be con- 


cedel by. Counsel for the opposite party’ 


who cbiained the review that his plea did 
not come within the first grounds. Itis, 
however, urged that the words “for any 
other sufficient rewon” are sufficiently 
wide to covera plea of fraud or undue in- 
ak 

Now it has baen held. by their Lordships 
„ot the Privy Council in Chhajju Rum v. 
Neti (1), (February 27th, 1924) ‘that the 
other su licient reason must be “a reason 
su‘fsient on grounds at least analogous to 
thos3 specified immediately preceding.” We 
have had a large number of caseg quoted 
to us, but two tests to be applied to these 
cases are clear; . 

(1) That any case in which it has been 
held that fraud is not a reason within the 
meaiing of O XVLII, r.l will help the 
decree-hylder to resist the setting aside of 
his decree ; 

(2) Toat, in view of the Privy Cduncil 
decision, no decision,that fraud comes with- 
in the words “other sufficient reason” will 
help the applicant for review unless it is 

(1) 72 Ind. Cas. 566; 49 I. A. LA 30 M. L. T. 295; 26 
C. We. N. 607; 41 P. fi R. 1922 3P. L. T. 435: (1922) 
A.L R. (P. `G.) 112; 18 L. W. 37. 17 P. W. R. 1922; 3 L. 
127; 43 M'L. 1 322: 24 Bom. L. R. 1238; 4 U.P. L. R, 
(P. 0.) 99; 36 0. L. J. 459 (P, 0.) 
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clear that that decision recognised the 
limitation (now definitely declared by the 
Privy Council) that the “reason must be 
analogous to the two earlier reasons speci» 
fied by therule. 

For the decree-holder we are referred to” 
the following c.ses that, it is contended, 
comply with the firet test, 1. e, in woich it 
was held that fraud is nota reason within 
rule 1l:—Hovlesomary Dasi v. Wuuduy 
Chunder Biswas (2), Mirali Rahimbhoy 
v. Rehmoobhoy Habibbhoy (3), Barhamdeo 
Prasad v. Banarsi Prasad (4). We need 
not examine these in detail. In Dwarka 
Dhish Prasad Singh v. Keshva Prasad Singh 
(5) (December 18th, 1923) Piggott, J., was not 
apparently referred to the Privy Council 
decision, but did in fact held, though 
obiter, in accord with that decision that 
the other sutlicient reason must be ejus- 
dem generis, aud further that fraud, at any 
rate where there was no discovery of new 

and important matter, was noi ejusdem 
gineris. ! 

Counsel for the applicant for review has 
not been able to quote to usa single case 
which passes the second test, 4 e., iu which, 
recognising the limited scope laid down 
by tue Privy Council. of the words “other 
sulficient reason,” it has-been held that 
fraud unaccompanied by the discovery of 
new matter is within that limited scope. 

A case not concerned with fraud hes 
been referred to as supporting a liberal 
interpretation of the words “any sufficient 
reason.” It is a decision of Mears, O. J. 
and Piggott, J., in Narain Das v. Chiranje 
Lal (6) (December 12th, 1924) in which the 
learned Judges said at page 58*, 

“Ia our opiuion the words ‘for any other 
sufficient rea-on' in O. XLVII, r. lare not 
only very wide in themselves, but were in- 
tentionally so made by.the Legislature, be- 
cause of the possibility of exceptional 
ca:es arising in which obvious injustice 
would be worked by strict adherence to 
the terms of the decree as originally 
passed.” 

If I; may say so, J entirely concur, but 
the principle enunciated was applied toa 
ease in which new imrortant *circum- 

(2) 25 O. 649; 13 Ind. Dec. (x. s.) 4:1. 

(3) 15 B- 594; 8 Ind. Dee, (N. s.) 401, 


(4) 30. L. J. 119, 
(5) oy ‘ind Cas. 1022; 22 A; L.J. 118; 46 A. 245; 
. R. 5 A. 46. 


(192k) A. L R. (A) 398; L 
(6. 86 Ind. Cas. 163; 23 A. L. J. 56; L. R.6 A, 159 
Civ.; (1925: A. LR. ʻA) 365: {7 A. 361, 
“Pasu ot 23 A, L, JB] oe 


é 
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stances had arisen since the decree and 
in which the reason was, therefore, clearly 
analogous to the discovery ofnew import- 
ant matter. : 

In Tirbeni Kunwarv. Mohan Lal (7) (March 
2, 1922) there was discovery of new evidence 
shortly before the decision of an appeal but 
which the applicant was found to have been 
unavoidably prevented from producing be- 
fore the decision. That case was decided 
before the Privy Council decision could 
have been known in this country; but it 
is not necessary to account for it on that 
ground. It can be supported even in ac- 
cord with the Privy Council decision, on 
the ground that there was in fact disco- 
very of new evidence and the reason was, 
pickers clearly cognate to the first reason 
in r. 4. 

After the conclusion of the arguments 
our attention was drawn to the case, Gopika 
Raman Ray v. Mahar Ali (8). In that case 
a preliminary objection having been taken 
that the heirs of certain tenant-respondents 
had not been brought on the record and 
that the appeal should not proceed against 
the remaining tenant-respondents, Counsel 
for the appellant stated that he did not in- 
tend to proceed against the tenants but 
would proceed against the proprietor only. 
This statement was made in the presence 
of some ofthe Vakils for the proprietor. 
Accordingly to save the remaining tenants 
the expense of retaining Counsel during the 
further hearing of the appeal, the appeal 
was dismissed forthwith against all the 
tenant-defendants, and its hearing proceed- 
ed for the whole day against the proprietor. 
At the end of the day's hearing the Senior 
Counsel for the proprietor who had not 
been in Court earlier raised an objection 
to the competency of the appeal against the 
proprietor alone after it had been dismissed 
against the tenants, Counsel forthe appel- 
lants contended that the objection came 
too late and urged that Vakils for the pro- 
prietor had not, though present, raised 
the objection when he abandoned the ap- 
peal against the tenants; that, if it had 
been raised at the proper time, he would 
not Have. abandoned his appeal. The 
learned Judges reviewed their order and 
restored the appeal as against those tenant- 
respondents who had been served with 
notice of the rule issued under O. XLVII, 

(7) 66 Ind. Cas, 558; (1922) A. I. R. (A) 366. 

(8) BL Ind. Cas, 728; 39 C. L. J. 247; (1924) ALT, R 
(CJ ETR 
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r. 1, saying that they had no doubt that the 
order should be re called “ir®the interest of 
justice.” When pressed with the dqcision 
of the Privy Council already referred to, the 
learned Judges remarked: “In that case. 
Viscount Haldane held that the expression 
‘any other sufficient reason’ must be inter- 
preted to mean ‘a reason sufficient on ground 
at least analogous to those specified im- 
mediately previously, Whether any analogy 
can be discovered between the two grounds 
specified, namely, ‘the discovery of new and 
important matter or evidence’ and ‘some 
mistake or error apparent on the face of 
the record’ need not be discussed. But 
whether a particular reason is analogous to 
either the one or the other of these two 
grounds, may obviously lead to very refined 
if not subtle arguments.” and supported 
their view by reference to the decisions of 
the Judicial Committee in four very much 
earlier cases which, as the learned Judges 
held, indicated that the Court bad a much 
wider discretion nnder O. XLVII, r. 1. 

I have quoted this case fully because, 
with the greatest respect, I am unable to 
agree with the learned Judges that it is 
open to us to go behind the clear direction 
in the recent decision of the Privy Council 
thatthe reason must be analogous. : 

It is to be noted that their Lordships of 
the Privy Council say that they “examin- 
ed numerous authorities” and there is no 
reason to suppose that they were not re- 
ferred to their own earlier decisions. More- 
over, in regard to earlier decisions, even 
those passed after ‚the Jaw was amended to 
stand as it now stands, they remarked that 
those decisions may have been influenced 
by the decisions pasced before the law was 
amended; and, while the corresponding 
earlier section contained the very words 
“requisite for the ends of justice “° which the 
learned Judges of the Calcutta High Court 
used in Gopika Raman Roy v. Mahar Alt (8) 
I would further note that, as I regard it, 
there is in fact a clear analogy between. 
the “reason” in the case before the learned 
Judges of the Calcutta High Court and the 
seqond of the two reasons enunciated in 
O. XLVI, r. 1. 

We have, therefore, to consider for outs 
selves whether fraud or undue influence 
unaccompanied by the discovery of any new 
fact can be said to be a reason analogous to 
the two preceding reasons. 

It clearly isnot even remotely analogoug 
to the discovery of a mistake or error aps 
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parent on the face of the record. In my 
opinio’ it is equally distant from excus- 
able failure to discover new important 
matter. The essence of that reason is the 
discovery of something new. The appli- 
cation for review in this case did not even 
hint at the discovery of anything new; it 
merely alleged that with full knowledge 
of the facts the applicant foolishly allowed 
himself to be persuaded to take a course 
which he now alleges was very injurious 
to his interests. I am of opinion that such 
a reason is wholly foreign to either of the 
two first reasons set out in r. l; that 
fraud or undue influence unaccompanied 
by any discovery of new matter does not 
constitute a ground for’ review and the 
order granting review was an illegal exer- 
cise of jurisdiction. 


I have not entered’ into the merits of 
the allegation of so-called fraud or undue 
. influence; that of course was not necessary 
for the decision of the case and would 
further be undesirable as it appears there 
are other proceedings in regard thereto. 


1 must observe that the learned Sub- 
ordinate Judge has approached his judg- 
ment from an entirely wrong standpoint. 
The applicant for review, Manohar Singh 
died shortly after the filing of his applica- 
tion and could not, therefore, give evi- 
dence. In arriving at a decision as to 
whether there had been fraud the con- 
tents of Manohar Singh's application 
could be in no way evidence, The learned 
Subordinate Judge has treated it as a 
starting point and then considered the 
evidence in the light of the story told in 
that applicationsinstead of discarding alto- 
gether the statements made in the apphica- 
tion; and he has thereby given him- 
self every chance of making a distorted 
estimate of the evidence. We have not 
been into the merits and I am not, there- 
fore, ina position tosay whether he hag 
or has not misled himself by the course he 
adopted. He should have considered thg 
evidence and the evidence only, and if a 
eoherent case of fraud or undue influence 
could not be made out without any extra- 
neous assistance then fraud or undue in- 
fluence was not made out. Ifa coherent 


case could be made out on the evidence,” 


extraneous support frum the contents of the 
application was superfluous as well as in 
admissible. 

} would set aside the order granting 
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review and restore the decree of the Court 
below. | 

Sulaiman, J.—I agree. Although tha 
application had alleged that Mr, Sheo 
Narain and Ghasa Singh had by various 
artifices and fraud acquired complete mas- 
tery over Manohar Singh, those allegations 
refer to matters of previous history. The 
allegation with regard to the written state- 
ment filed by Manohar Singh which was 
the basis of the compromise decree , was 
that Mr. Sheo Narain had taken out exe- 
cution of a Munsif’s Courts decree for 
money by arre:t of Manohar Singh and 
having brought him to Court under arrest 
on November the 6th got him, under the 
circumstances of undue influence, coercion 
in which he was placed, to admit the plaint- 
iffs’ claim. The learned Subordinate Judge 


began his findings by remarking “The ap-" 


plicant himself is dead and the Court can- 
not, therefore, have full narrative true or 
false of the dealings and the artifices by 
means of which Babu Sheo Narain and 
Ghasa Singh are alleged to have acquired 
influence over Manohar Singh. The ap- 
plication for review, however, contains an 
outline of what that narrative would have 
been, and it is, therefore, possible with 
the help of certain facts appearing on the 
record of Suit No. 88 to construct a narra- 
tive which may be a fair approximation 
to what the missing narrative may have 
been. I make this attempt as it is essential 
asa back-ground to a finding upon the 
question whether there was fraud, coercion 
and undue influence in procuring the con- 
fession of judgment and Babu Sheo Narain 
had a hand init’. It is apparent that the 
learned Subordinate Judge has approached 
the case from quite a wrong standpoint, 
But in the view of the law we have taken 
we have not thought it necessary to go into 
the evidence at ,all. 

The first question in this case is whether 
when a compromise has been incorporated 
into a decree the Court can review its order 
on the ground that the compromise had 
been entered into under undue influence 
or coercion. In thepresent case there can 
be no doubt that the decree in question is 
a compromise decree. An offer was made 
by the defendant when he appeared in Court 
on the 6th of November 1923 that if the 
plaintifs were prepared to give up their 
costs a decree might be passed against him. 
This offer was accepted by the plaintiffs 
anda statement to that effect was made 


- 0fChhajju Ram v. Neki (1), 


on the 12th agi November 1923. A decree 


was accordingly passed in terms of this 
agreement ou the next day. In my opinion 


“the Court had no power either under O. 


XOV({, r. 1, or under s. 15l of the ©. P. O. 
to set aside the decresin a summary pro- 
ceeding, 

Asto O. XLVII, r.1it was at one time 
thought by some Courts that the words 
“for any other sufficient reason” were wide 
and comprehensive enough to include a 
case of undue influence ór fraud, and that 
the remedy was by a review. On the other 
hand there were other cases where it was 
held that that expression had a narrower 
scope and that the only remedy was one 
by a regular suit. ‘I may refer for instance 
to the cases of Mirali Rahimbhoy v. Rehmoo- 


bhoy Habibhoy. (8), Fooleoomary Dasi v. 


Woodoy Chunder Biswas (2) and Barham- 
deo Prasad v. Banarsi Prasad (4). There 
was ‘a third class of cases in which it was 
held thatthere were two available modes 
of procedure, one by a review of the judg- 
‘ment and the other by a regular suit, but 
that the latter was the more appropriate 
remedy. As an instance of this class of cases 


I may refer to Golab Koer v. Badshah Baha- 


dur (4). In this last mentioned case 
Mukerji, J., has collected most of the 
: English, American and Indian authorities, 
We are, however, relieved, from cons‘dering 
‘gases previous to the year 1:22 when their 
Lordships of the Privy Councilin the case 
made.an autho- 
rilative pronouncement on ‘the scope of the 
words ‘for any other sufficient reason’. At 
page 152* after remarking that there is 
plainly no such preponderance of view 
in either direction as to render it clear that 
there is any settled course of decision 
which they are under obligation to follow 
their Lordships ohserve “They think that 
r. 1 of O. XLVII must be read as in 
itself definitive of the limits within which 
review is to-day permitted, and that re- 
ference to practice under former and differ- 
ent enactments is misleading. So constru- 
ing it they interpret the words ‘any other 
sufficient reason’ as meaning a reason 


e words, therefore, must be read as add- 
~rounds ejusdem generis with those 


sufficient on grounds at least analogous to 
hose specified immediately previously”. 





“\previonsly. Under s 19 of the 
Ng, 129; 100. m. J. 420; 130. W.N. 
NE 
d). 
AN 


ms 


+ 
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Indian Contract Act agreements which are 
made under fraud, undue influence, coefcion 
or misrepresentation are only voidable aud 
not absolutely void. The victimized party 
has the chuice of either enforcing the agree- 
ment or of repudiating it. The agreement 
is perfectly legal and valid so long as the 
option to repudiate it has not heen exe- 
reised. As soon, however, as the option is 
exercised the agreement ceases to have à 
binding force. It is manifest, therefore, that 
at the time when a compromise is incor- 
porated into a decree the compromise is a 
perfectly valid and legal document though 
itis liable to be invalidated by a -subse- 
quent exercise of option within the pericd of 
limitation. `The decree in terms of the com- 
promise is, therefore, perfectly good. It is 
only when subsequent to the deeree the 
option is exercised that the original agree- 
ment and .with it the decree in terms 
of it, cease to have a binding force on the 
person exercising the option. I‘xamired 
in this light it would appear that the avoid- 
ance of the agreement and the decree takes 
place on a date subsequent tò the deciee 
when the option is exercised. Can such 
a person go to the Court andask it: to re- 
view its order because subsequent to.it he 
has exercised his option of repudiation? 
Obviously not, because.as observed by their 
Lordships of the Privy Council in the 
ease of Kotaghiri Venkata Subbamma hao 
v. e Vellanki Venkatarama Rao (10), the 
ground of review must be something which | 
existed at the time of the decree and there 
was no authority for the’ review of a decree 
which was right when it wag made, on 
the ground of the happening of some sub- 
sequent event. That case on, facts was quite 
different, but the principle laid down there- 
in w&s of general application. The com- 
promise in “the present case, assuming that 
it had been made .under undue influence - 
or coercion, was merely a voidable decu- 
ment and was good so long as it had not 
b&en avoided. The Judge had perfect jur- 
isdiction to pass a decree in terms of it. 
S@bsequently when the undue influence 
and coercion were removed, the defendant 
has decided to avoid it but the exercise 
of his option is of a date subsequent to 
the decree and would. in my opinion, not 
be a good ground fo setiing aside the 
decree which was perfectly good on the date 
when it was passed. 


(10) 24 M. 1; 27 I. A. 197; 4 C. W. N. 725: 10 M. L. J, 
221; 2 Bom. L. R. 771; 7 Sar, P. Q. J, 678 (P. C.). 
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The cases of fraud on the Court or cases 
of mutual miStake or casss where a party 
isn% duly represented when a compromise 
is made or where a compromise is made by 
a person not authorised at all, stand on 
quite a different footing. For in such 
cases the defect existed on the very date 
when the compromise was made and the 
compromise was void and not merely void- 
able. A decree in terms of it may, there- 
fore, be capable of heing set aside, even 
if not under O. XLVII, r 1, certainly 
under the inherent jurisdictionof the Court. 
But where the compromise and the decree 
have become unenforceable in consequence 
of a subsequent exercise of option there is, 
in my opinion, no jurisdiction in the Court 
to review its own decree. A clear remedy 
is open to the aggrieved party to have the 
decree declared to be null and void by a 
regular suit. 

A person who is not a free consenting 
party and is acting under undue influence 
or -co ercion, knows full well the circum- 
stances in which he is placed. When the 
undue influence or coercion is removed it 
cannot be said that he has made a discovery 
of ‘new and important matter or evidence.’ 
The undue influence or coercion which he 
proposes to establish hy evidence has not 
been discovered by him recently as a new 
or important matter but had been known 
to him all along. Nor can it be said that 
where an agreement has been obtained 
under undue influence or coercion theye is 
some mistake or error apparent on the face 
of the record. Obviously the allegations of 
undue influence or coercion are independ- 
ent of and quite different from the matters 
in dispute in the suit itself and have to be 
established by an entirely different class 
of evidence. If, therefore, cases of undue 
influence or coercion do not fall under the 
first two grounds, can it be said that they 
are analogous to them? In my opinion 
there is no analogy between discovery of 
new and important matter or error apparent 
on the face of the record, and an asserion 
that a person had been under undue in- 
fluence or ccercion. Iam, therefore, of epin- 
ion that a Court has no jurisdiction wader 
O. KLVU, r. | to review a compromise 
decree on the ground that the eomnramise 
had been procured under undue influence 
or coercion and that subsequent to the 
decreethat compromise has been repudiated. 

It is true that an appeal under O. XLVII, 
r. 1, is limited to the three grounds men- 
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tioned in that rule but if the Court has no 
jurisdiction to entertain an application 
under O. XLVII, r. 1 the High Court in 
appeal would be entitled to interfere and 
set aside the order, and even if it could not 
do so in the exercise of its appellate 
jurisdiction there would be no har to its 
interference on the revisional side. 

I have already expressed the view that 
a Courts power to review its order 
depends on a ground which existed on the 
date when the order was made and cannot 
be exercised on a ground which has come 
into existence subsequently. As in my 
view the validity ofa compromise obtained 
by undue*tinfluence or co-ercion disappears 
on the subsequent exercise of the option 
to repudiate it the Court cannot review 
its decree which was passed on a date prior 
to the exercise of such option. In this view 
of the matter it is clear to me that the 
Court would not have even an inherent 
jurisdiction under .s. 151 of the O. P. O. 
to review its decree because the decree 
was perfectly a good one on the date when 
it was passed. 

By the Court.—In the exercise of our 
revisional jurisdiction we set aside the 
order granting review and restore the 
decree of the Conrt below. The applicant 
in this Court will have his costs in this 
Court and in the Court below in the 
matter of the review, including in this 
Court Counsel's fees on the higher seale. 

8. D. Order set aside, 
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Bengal Tenancy Act (VITI of 1885), ss. 29, 103 — 
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Səction 29 of the Reneal Tenaney Act has no appli- 
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Appeal against a decree of the District 


Judge, Bankura, dated the 24th Apri} 
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1922, affrming that of the Assistant Settle- 
ment Otficer of that district, dated the 26th 
November 1921. 

Mr. Bankim Chandra Mukherjee (with 
him Babu Charu Chandra Ganguly), for the 
Appellant. 

Babu Bijoy Kumar Bhatlacharjee . for 
Dr. D. N. Mitter (with him Babu Phanin- 
dra Nath Das), for the Respondents. 

JUDGMENT.—This appeal arises out 
of a certain application under s.105 of the 
` Bengal Tenancy Act to fix a fair-and equit- 
able rent of a certain holding. 

The case of the plaintiff was that in the 
finally published Record of Rights.the hold- 
ing in question was recorded in the Khatian 
No. 45 of Mouza Simulberia No. 53 Thana 
Chhatna and that the defendant was re- 


corded as a tenant of the plaintiff and he is _ 


liable to pay rent to the plaintiff for the 


land in question, that he has’ ‘not paid ' 


any rent and, therefore, the plaintiff asked 
the Court to fix a fair and equitable rent. 


The case of the defendant was that he did 
not hold the land in question under the 
plaintiff but he held the land in question 
under one Shyama Charan Karmakar at a 
fixed rent of Rs. 5-1. The Assistant Settle- 
ment Officer held that the defendant held 
the land in question under the plaintiff 
and he fixed a fair and equitable rent at 
Rs, 23 4-9, 

The defendant appealed to the District 
Judge and on appeal he did not contest 
the fact that he had held the land under 
the plaintiff, but he seems to have contend- 
ed that the rent fixed was not a fair and 
equitable rent for the holding. The learned 
Judge decided in favour of the plaintiff 
and the defendant tenant has appealed to 
this Court. 


The first ground urged by the learned 
Advocate appearing for the appellant in 
this appeal is that the rent fixed enhances 
by more than 2annas in the rupee, the 


original rent of the tenancy and that this ` 


contravened the provisions of s. 29 of the 
Bengal Tenancy. Act. Section 29 of the 
Bengal Wenaucy Act has no application 
whatever to a proceeding under s. 105. 


Section 29 refers to contracts between Jand-. 


lords and tenants and deals with cases of 


money rents of an occupancy raiyats which’ 


may be enhanced by ‘contract in writing 
and registered, and which must not exceed 
by move than 2 annas in the rupee, the rent 
previously payable by the raiyat, Obvious- 
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ly, therefore, this section has no pplication 
whatever to proceedings under s. 105. 

The next point urged by the learned 
Advocate is that ihe finding of the learned 
Judge that ihe rent has, been fixed ona 
consideration of ‘the rents paid for similar ^ 
lands in the neighbourhood is not based on 
evidence. What the Settlement Officer says 
in dealing with this point is this ;—‘‘Neither 
side has adduced any reliable evidence as 
to the rates of rent obtaining in the neigh- 
bourhood for similar lands.” Then he goes ` 
on to say “from. the finally published Re- 
cord of Rights the neighbouring rates fcr 
similar lands appear to be as follows,” Then 
he gives those rates in his judgment. It 
seems to methat what the learned Settle- 
ment Officer apparently meant was that 
although the parties had not adduced any 
oral or documentary evidence on the point, 


‘he had before him the evidence of the Record 


of Rights as to rents for similar lands in 
the neighbourhood, The learned Judge 
has accepted the finding of the First Court 
on this point. Therefore, I do not think 
that it can be said that the finding of the 
learned Judge is not based on evidence. 

The last point taken by the learned Ad- 
vocate is that it isnot necessary to prove 
the rent paid by the tenant in order to 
establish what the existing rent is. I admit 
I do not appreciate the force of this conten- 
tion, The section provides that the exist- 
ing rate of rent shall be presumed to be 
fair and equitable if the contrary is not 
proved. Even if the tenant succeeds in 
proving his existing rent, it is still open to 
the opposite party the landlord to astablish 
what is a fair and equitable rent. The sec- 
tion says that the rent which is now paid 
is presumed to be fair and eqifitable until 
the contrary has been proved, The learned 
Judge points out that even assuming that 
they have been paying at the rate of Rs. 5-1 
there would only be a presumption that it 
isa fair and equitable rate. As far as I 
can see this was the case of the defendant. 
As I have already pointed out it was merely 
a pregumption which has been rebutted by 
the evidence of the landlord. 

The result, therefore, is that the appeal 
fails and must accordingly be dismissed 
with costs. 

M. B, 

N. 8. 


Appeal dismissed, 
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LAHORE HIGH COURT. 
Sscoxp Civiu Appear No, 2110 oF 1921. 
ay: _April 16, 1924, i 
Present:—Justice Sir Henry Scott-Smith, 

Kr., and Mr. Justice Fforde. 
DAULAT RAM AND ANoTHER—DEFENDANTS 
— APPELLANTS 
ba versus 
GHULAM FATIMA -—PLAINTIFE AND 
ANOTHER DEFENDANT—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 68 
-—Haecution of decree —Attachment ~Objection, dis- 
missal of—Declaration of title, suit for—Transfer 
made to delay and defeat creditors—Bona fides of 
purchaser-—Burden of proof. 

Where a transfer is attacked as having been 
made to defeat or delay creditors, itis the know- 
ledge and intention of the transferee which is the 
determining factor as to the validity of the transfer. 
If the traasferee buys in good faith and for valid 
consideration his purchase cannot be set aside by 
reason of the transferor having sold the property 
for the express purpose of defeating or delaying his 
creditors. In each case it is a question of fact as to 
whether or not the transferee has bought in good 
faith and without the knowledge of the transferor's 
object in selling. 

Ibrahim v. Jiwan Das, 75 Ind. Cas. 1043; (1924) A. 
I. R. (L.) 707, followed. 

A parson who claims property which has been 
attached in execution of a decree mustin a suit 
brought under r. 630f O. XXI of the C. P. O. give 
prima facie evidence of the genuineness of the deed 
of transfer in his favour and once he has shown a 
prima facie title, the onus is shifted to the judg- 
ment creditor to prove that the transfer was fraudu- 
lent and unreal. 

Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the 29th , 
June 1922. 

Lala Puir Chand and Lala Mehr Chand 
Mahajan, for the Appellant. 

Mr. Shah Nawaz, for the Respondents. 


JUDGMENT.—On the 2lst October 
1919 the defendants-appellants obtained a 
decree against the respondent Muhammad , 
Bakhsh and proceeded to execute the decr€e 
by attaching certain house property. The 
respondent Musammat Ghulam Fatima 
wife of Muhammad Bakhsh filed objections 
claiming that the property attached had 
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v, Jiwan Das (1) that where a transfer is 
attacked as having been made to defeat and 
delay creditors, it is the knowledge and in- 
tention of the transferee which is the deter- 
mining factor as to the validity of the 
transfer. If the transferee buys in good . 
faith and for valid consideration his pur- 
chase cannot be set aside by reason of the 
transferor having sold the property for 
the express purpose of defeating or delaying 
his creditors. In each case it isa question 
of fact as to whether or not the transferee 
has bought in good faith and without 
the knowledge of the transferor's object 
in selling. It was further held that a person 
who claims property which has been attach- 
ed in pursuance of an execution decree 
must in a suit brought under r. 63 of 
O. XXI of the C. P. C. give prima facie evi- 
dence of the genuineness of the docu- 
ment of sale and once he has shown a 
prima facie title the onus is shifted to the 


“ judgment-creditor to prove that the transfer 


was fraudulent and unreal. In the present 
case Musammat Ghulam Fatima gave 
prima facie evidence of a transfer by her 
husband to her of the property attached. 
The onusthen layon the defendant-appel- 
lants to show that Musammat Ghulam 
Fatima bought with knowledge of her 
husband's object in making tranfer to her, 
In other words the onus was on the appel- 
lants to prove thatthe transfer was fraudu- 
lent and unieal. Both the lower Courts have 
held thatthe transfer in the present case 
wasa real transaction for valid considera- 
tion and that the defendants have entirely 


- failed to show that it was in any way 


tainted by fraud. These are findings of 
fact which cannot be contested in second 
appeal. The appeal is accordingly dismiss- 
ed with costs. 

eal dismissed, 


Z. K. App 
(1) 75 Ind. Cas, 1043; (1924) A. I. R. (L.) 707 





been sold to her by her husband. These ° 


objections were disallowed on-the 4th March 
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1920 and the plaintiff-respondent then ® , Lerrers Patent APPEAL No. 144 oF 1924,” 


brought a suit to establish her right to 
this property and to have it released from 
attachment. Both the lower Courts have held 
that the sale to Musammat Ghulam Fatima 
by her husband was a bona fide transaction, 
untainted by fraud and decreed the claim 
and the matter now comes before us on 
second.appeal by the defendants. 

It was decided in the case of Ibrahim 


June 26, 1925. 

Present:—Sir Grimwood Mears, Krt., Chief 
Justice, and Mr. Justice Sulaiman. 
Mahant DARSHAN DAS—PLAINTIFF 

—APPELLANT 
Versus 
BIKRAMAJIT RAT AND OTHERS— 
DEFENDANTS —RESPONDeNTS. 
Civil Procedure Code (Act V of 1908), 0, XXIL, 2.4 
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= Death of one of several respondents—Substitution not 
effected within time-—Specipcution of shares of re- 
spordents in property —Joint and undivided property-— 
batement of appeat. 

Wasn oas of ssveral respoadeats toan appeal for 
racavery of property dics, aid his legal representatives 
gre aut brougnton the record within time, if the 
shares of the several respondents in the property are 
clearly specified, the appeal abates with respect to the 
share of tne deceased respondent atone. Lf, however, 


with respect to any portion of tae property, the- 


deceased hada jomit interest with any oi the other 
respoudsnts, the appeal muss be dismissed with regard 
oe whole of sucn portion of the property. [p. 955, 
col. 1. 

Sore Kamini Dasi v. Chaitanya Chandra Prohoraj, 
67 Ind. Cas. 290; (1923) A. 1. R.(C.) 28) and Sheikh 
Dendoo v. Shaikh Sachoo,72 Ind. Cas. 2 atp. 3; 
(1924) A. L R. (C.) 399, relied on. o 

When several persons have a-joinb interest in pro- 
perty, it is in general impossible to give a joint decree 
for possessi.o agaiust some of them when the decree 
declaring the right of the other joint holders to retain 
possession has become tinal, otherwise the result 
would ba two contradictory decrees, both of equal 
authority. [p. 9.5, col. 2.) 

Wajid Alı Khan v. Puran Singh, 85 Ind. Cas. 66; 47 
A. 10 atp. diz; 22 A, L. J. 994; L R. 6 A. 39 Civ; 
(1925) A LR. (A.J 108, Khuda Bakhsh v. Mathra Dass, 
18 Ind. Cas. 182; 62 P. R. 1913; 85 P. L. R. 1413; 89 P. 
W. R. 1913, and Hadu v. Lala, 21 Ind. Cas. 951; 41 P. 
R. 1915; 15 P. L. R. 1914; 16 P. W. R. 1914, relied on. 

Letters Patent Appeal against a judg- 
ment of Mr. Justice Neave, in Second Civil 
Appeal No. 331 of 19238, dated the Yth July 
1424 and printed as 82 ind Cas. 26. 

Mr. B. Malik and Dr. S. N. Sen, for the 
Appellant. f 

Dr. M. L. Agarwala, for the Respond- 
ents. 

JUDGMENT.—This is an appeal by 
the plaintiff under the Letters Patent aris- 
ing out of a suit for recovery of possession 
by avoiding a deed of giit executed by the 
last mahant in 1919 in favourof one Musam- 
mat Subhagi. Jlusammat Subhagi trans- 
ferred the property gifted to her under a 
sale-deed dated the 15th of October 1919 in 
favour of the defendants Nos. 2, 3, 5, 6 and 
the father of defendant No, 4. The Court 
of first instance dismissed the suit on the 
ground that the plaintiff had failed to prove 
that he was the mahant, though it found 
that the property was trust property and 
the, transfef was invalid. On appeal to the 
District Judge the suit was decreed. 

it, however, appears that before the 
appeal came on for bearing before the Dis- 
trict Judge, Gobind Rai one of the defend- 
ants respondents died leaving his son 
Ambica alive. No application for substitu- 
tion was made, and in fact the attention of 
the Appellate Court was not drawn to the 
fact of his death at all. The appeal was 
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allowed as against all the glefendante-re- 
spondents. 

On second appeal to the High Chart a 
learned Judge of this Court held that the 
whole appeal had abated against all the 
respondents inasmuch as the heir of 
Gobind Rai had not been brought on the 
record. He accordingly restored the decree 
of the-Court of first instance. Ses 

We may point out thaf the Counsel-for - 
the parties apparéntly did not bring to the 
notice of the learned Judge the fact that 
under the sale-deed dated the 15th October 
1919 there was a clear specification of the 
shares of some of the defendants, Bikrama- 
jit and Gobind Rai got half the share 
between them while Gokul Rai and Jamna 
Rai got one-fourth and Kedar Nath and 
Ram Dat Rai got the remaining one-fourth, 
When there was such a clear specification 
of the shares it is obvious that the appeal 
could not abate with regard to the interest 
of the last four persons mentioned for no one 
who was jointly interested with them in 
the shares purchased by them had died. 
Under O. XXII, r. 4 (3) the suit abates as 
against the deceased defendant-respondent 
only. Had this matter been brought to the 
notice of the learned Judge we have no 
doubt that he would not have held that the 
whole appeal abated. 

The question remains as to whether the 
omission to bring the heir of Gobind Rai 
on the record would make the appeal akate 
only with regard to the interest of Gobind 
Rai, whatever interest that may be, or whe- 
ther it would abate with regard to the 
entire half share which was purchased by 
the two jointly. f 

If it could have been shown that Bikrama- 
jit and Gobind Rai formed a joint Hindu 
famjly and that onthe death of Gobind 
Rai Bikramajit succeeded as the manuger 
of the family then the appeal might not 
even have abated with regard to this half 
share. This, however, is not shown. On 


. ghe ‘other hand the fact that the other 


vendees who formed the other branches of. 
he family had ‘distinct and separate in- 
erests suggests that there has been a 
disintegration in the family. In the absence 
of any evidence to show that Bikramajit 
and Gobind Rai reunited after the separa- 
tion of the other members we must assume 
that they were separate in status and that 
there was no right of survivorship inter se. 
It cannot, however, be denied that under 
the sale-deed the two brothers jointly 


» two. 
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acquired a Half share in the property. 
Ther was no specification as to the extent 
of their shares nor was there any recital as 
to the propurtion in whicu they had cou- 
tributed towards the sale consideration, In 
the absence of any such specification it must 
beaisunel that eash hada joiat interest 
in the entire half which was allotted to the 
Thus Gobind Rai’s son Ambica Rai 
being a joint owner of the half share, has a 
right to contest the plaintid’s claim by 
saying that there was a decree of the First 
Court in favour of his deceased father and 
that the Appellate Couit's de2ree is not 
binding on him. If Ambica Rai is entitled 
to put forward such a plea with regard to 
the entire half share in which he has a joint 
interest, the’plaintiff cannot be allowed to 
have a decree against Bikramajit with 
respect to the same undivided half. 
Although the interests of the two may be 
distinct nevertheless they have a joint 
interest inthe halfshare so long as the 
property remains undivided. The result of 
allowing the appeal aginst Bikramajit and 
at the sime time leavirg the decree in 
favour of Gohind Rai intact would be to 
allow two cont adictory decrees to remain 
with regurd to the same property. Tnis, in 
our opinion, should not be allowed. 

There is ample authority in support of 
the view which we have taken. The case 
of Surut Kamini Dasi v. Chaitanya Chandra 
Prohoraj (|) isa direct authority in posnt. 
At page 292* the learned Judges of the 
Calcutta High Court observed “If the 
Court comes to the conclusion that the 
defendants* are in possession of specific 
plots of land in which the deceased defend- 
ant had no share, it will proceed to try the 
6133 13 aginst sis Y oË tha defendants But 
if, with respect tu any plot of land the 
deceased defendant No. 20 was jointly con- 
cerned the suit must be dismissed with 
respect to such plot’. The case of Sheikh 
Dendoo v. Shaikh Sachoo (2) was also a 
similar cise where one of the defendarts 
had died. Itwas there held that when his 
representatives were not brought on é¢he 
rezord, the appeal aba‘ed in its entirety if 
the sicrassof the appeal would result ia 
tw) conflicdiag decisions with regard tn the 
same subject matter. In the case cf Wajid 
Ali Koanv Purin Singh (3) the learned 
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Judges to whom the case had been referred 
remarked “When several persons have a 
joiut interest in property, it is in general 
impossible to give a joint decree tur pos- 
session against some of them when the 
decree declaiing the rightof the other 
joint holders to retain possession. has be~ 
come final, otherwise the result would he 
two contradictory decrees, both of equal 
authority.” 

Tue Punjab Chief Court has adopted a 
similar view in the case of Khuda Bakhsh 
v. Mathra Dass (4) and also in the case of 
Hudu v. Lala (5). 

We accordingly hold that the appeal 
before the District Judge had abated in 
respect of the half share purchased by 
Bikramajit and Gobind Rai jointly, but 
that it had not abated with regard to the 
remaining two shares of a quarter each. 

We accordingly allow this appeal and 
modifying the decree of the learned Judge 
ofthis Court decree the plaintiff's claim 
with regard to the two shares of a quarter 
each purchased by the defendants repre- 
sented by Gokul Rai, Jamna Rai, Kedar 
Nath and Ram Dat Rai, but dismiss the 
suit with regard to the half share purchased 
by Bikramajit and Gobind Rai jointly. 

As the fact of the specification of shares 
was not brought to the notice of the learned 
Judge and the appeal has sueceeded only 
partially we direct that the parties should 
bear their own costs of the appeal in the 
High Court. <As the plaintiff succeeded in 
the lower Appellate Court on the merits and 
the defendant withheld the information as 
to the death of the deceased from the Court 
apparently to prevent the plaintiff from 
applying for substitution of names we 
direct that the plaintiff should have his 
costs of both the Courts below. 


N. H. Appeal partly allowed. 

(4) 18 Ind. Cos. 182; 62 P. R. 1913; 85 P. L. R. 1913; 
8) P. W. R. 19183. 

(5) 21 Iad. Cas. 951; 41 P. R. 1915; 15 P. L. R. 1914; 
16 P. W. R. 1914. 





LAHORE HIGH COURT. 
Civin Revision No, 637 or 1924. 
April 16, 1925, 
Present:—Mr. Justice Jai Lal, 
RAM BHEJA MAL —PLAINTIFR— 
PsiIrioNER 
VETSusS 
BHAGWAN DAS -DEFENDANT — 
Respondent. 
Civil Procedure Code (Act V of 1908), 0. XVI,r, 2 
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s~WVitnesses, summoning of—Failure of plaintif to 
deposit procesa-fees—Dismissal of suit, legality of— 
Procedure. 5 

Where owing to the failure of the plaintiff to pay 
*procass-fees for summoning his witnesses, his wit- 
nesses are not present onthe date of hearing, the 
Court is justified in dismissing the suit for want of 
evidence, 


Civil revision from a decree of the Senior 
E D digs, Shahpur, dated the 2ist June 
1924. 

Mr. Nanak Chand, for the Petitioner. 

Dr. Nand Lal, for the Respondent. 

JUDGMENT. —The plaintiff in this 
case was ordered to pay process fees for 
summoning his witnesses on the 3rd 
January 1924, He did so but on the 3rd 
January the Presiding Officer of the Court 
“was on leave and the plaintiff's witnesses 
were absent. The case was, therefore, ad- 

- journed to the 22nd January. On this date 
the plaintiff's witnesses were not present, in 
fact they had not been summoned for want 
of payment of :process-fees by the plaintiff 
and, therefore, an express order was passed 
by the Court that the witnesses should be 
summoned forthe 29th February on pay- 
ment of process-fees by the plaintiff. The 
plaintiff having failed to pay in process-fees 
none of his witnesses were summoned, or 
were present on the 29th February. The 
Trial Court consequently dismissed the 
plaintiff's suit for want of evidence, : His 
appeal tothe Senior Sub-Judge was also 
dismissed. 

Up tothis time no explanation of any 
sort has been offered by the plaintiffas to 
the reason why at least between 22nd 
January and 29th February he did not pay 
process-fees for securing the attendance of 
his witnesses. The learned Counsel, who 
appeared for the petitioner before me, made 
a half-hearted attempt to offer an explana- 
tion by stating that his client was not pre- 
sent on the 22nd January. This is con- 
tradicted by the record. He then stated 
that his client did not understand that he 
had to pay the process-fees, This explana- 
tion is not supported by any statement by 
the plaintiff antl cannot be accepted for a 
moment. Under these circumstances the 
Trial Court took the only right course in 
dismissing the plaintiff's suit. 

This petition is dismissed with costs. 

Z. K. Petition dismissed. 
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e 
ALLAHABAD HIGH COURT. 
Seconp Civin Appzat No. 1386 oF 1928. 

June 26, 1925. ° 
Present:—Mr. Justice Sulaiman. 
MEGH BARAN SINGH— PLAINTIFF 
— APPELLANT 
versus . 
B. RAMA DAS AND ANOTAER— DEFENDANTS 
— RESPONDENTS. 

Limitation Act (IX of 1908), ss. 4, 12—Limitation 
for appeal expiring on holiday—Application for 
copy of decreeon re-opening day—Appeal filed on 
day copy obtained, whether within time. 

Where the last day of limitation for filing an 
appeal happens to be a Court holiday, and an 
application fora copy of the lower Court's decree 
is made on the next day on which the Court re- 
opens, and the appeal is filed on the very day the 
co A is obtained, the appeal is within time. [p. 957, 
col, 2. 

Bechi v. Ahsan-Ullah Khan, 12 A. 461; A. W.N. 
To) -149; 6 Ind. Dec. (x. s.) 1039, Pandharinath 

akharam v. Shankar Narayan Joshi, 25 B.586; 3 
Bom, L. R. 244, and Farzand Ali v, Abdul Hamid, 60 
Ind. Cas. 493, followed. : 

Siyadat-un-nissa v. Muhammad Mahmud, 19 A. 342; 
A.W. N. (1897) 76; 9 Ind, Dec. (N.s.) 225, not 
followed. : | 

Second appeal against a decree of the 
District Judge, Benares, dated the llth of 
September 1923. 

Mr. Bhagwati Shanker, for the Appel- 
lant. 

Mr. Damodar Das, for the Respondents. 


JUDGMENT.—This is a plaintiff's 
appeal arising out of a suit which was 
disnfissed by the Court of first jin- 
stance on the 4th of August 1923, Ib is 
stated in an affidavit filed in the lower 
Court that an application for a copy was 
made onthe 11th of August but for some 
reason or another it was rejected on the 
15th of August. This matterehowever may 
be ignored. The thirty days allowed for 
filing the appeal before the District Judge 
expired on the 3rd of September 1923 but 
the 2nd the 3rd and the 4th happened to 
be holidays. Thus if the memorandum of 
appeal had been ready to befiled it would 
have been in timeif it had heen filed on 
the 5th of September. The plaintiff, however, 
had® not previously applied for fresh copies 
but made his application on the 5th of Sep- 
tember the last day on which his appeal 
would have been within time owing to the 
holidays The copies were granted to him 
on the 7th of September andhe took care 
to file the appeal on the very day, namely, 
the 7th of September, 
=. The learned Judge of the Court below 
came to the conclusion that the appeal wag 
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filed one day beyond time, He thought 
that there was no good ground for extend- 
ing ethe time and he accordingly dismissed 
the appeal as being barred by time. 

On second appeal it is contended on be- 
half of the plaintiff-appellant that, as a 
matter of fact, the appeal to the District 
Judge wasnot barred by limitation at all 
and secondly that even ifit was barred by 
limitation he should have extended the 
time, ; 

Asèto the second contention it might 
perhaps have been difficult to interfere with 
an exercise of discretion by the District 
Judge. The case of Ahmad Hussain y. 
Muhammad Fasihullah (1) is against any 
such interference. 

As regards the first point if one were to 
look to the provisions of s. 4 and s. 12 of the 
Limitation Act which are relevant it would 
be seen that under s. 12 the time requisite 
for obtaining copies of the decree and 
the judgment are to be excluded, and under 
s. 4if the period of limitation prescribed 
for an appeal. expires on the day when the 
Court is closed the appeal may be preferr- 
ed on the day that the Court re-opens. It 
_ would appear thats. 4does not say “that 
the period of the holidays should be ex- 
cluded. Had that expression occurred in 
r. 4 then the holidays would have to be 
added to the time requisite for obtaining 
copies andthe time prescribed for filing 
appeals, All thatr. 4 says is that if the 
last day happens to be a holiday the appeal 
may be preferred on the next day that the 
Court re-opens. It is, therefore, strongly 
contended before me that s. 4 cannot come 
into operation at’ all unless the time re- 
quisite for obtaining copies had first been 
calculated and jt is only when the day hap- 
pens to bea holiday that s. 4 can be applic- 
able. But that ifeven after adding the time 
requisite for obtaining the copies the last 
day for filing the appeal doesinot happen 
to be a holiday the period occupied by the 
holidoy should not be included. In support 
of this contention strong reliance has beef 
placed on the Full Bench case of Bechi v, 
Ahsan-Ullah Khan (2) and particularly oh 
the observations of Mr. Justice Mahmood at 
pages 471* and 472*, On the other hand the 
learned Vakil for the appellant contends that 


(1) 74 Ind. Cas. 1039; 45 A. 432; 21 A. L. J. 319; 
(1923) A. 1. R. (AJ) 455. 
105% 12 A. 461; A. W. N. (1890) 149; 6 Ind. Dee. (x. s.) 
39, 
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the time requisite for obtaining the copies of 
the decree and the judgment would include 
the time during which the appellant had 
to wait on account of the holidays interven- 
ing and that time should be added to the 
three days which were spent in actually 
obtaining the copies, He has reliedon 
the case of Siyadat-un-nissa v. Muham- 
mad Mahmud (3). In this latter case the 
learned Judges distinguished the Full 
Bench case pointing out that the remarks 
made by Mahmood, J., were obiter and that 
although they agreed with him that no 
period of time could be regarded as tima 
requisite for obtaining a copy which was 
not subsequent to the presentation of the 
application for a copy they thought that 
the question which arose in such cases was 
different, In the opinion of the learned 
Judges if on the date when the copies 
were applied for the limitation for filing 
the appeal had not expired in consequence 
of holidays then the appellant was entitled 
to file the appeal on the day when he obtains 
ed copies. On facts that case is directly in 
point and cannot be distinguished. Under the 
circumstances itis not for me to express any 
opinion on the language of the two sections, 
The view of the Bench is binding upon me, 


.I further find that that case has been 


followed by the Bombay High Court i 
case of Pandhari nath Sethe v. Shankes 
Narayan Joshi (4) and by the Patna High 
Court inthe case of Farzand Ali v., Abdul 
Hamid (5), Under the circumstances I 
must hold that the appeal filed before the 
District Judge was within time, 
Taccordingly allow this appeal and setting 
aside the decree of the lower Appellate Court 
send the case back to that Court to be restor- 
ed on its file and be disposed of according 
to law. The costs will abide the event 
which will include fees in this Court on the 
higher scale. 
N, H. Appeal allowed. 
M 19 A. 342; A. W. N. (1897) 76: 9 Ind. Dee, (x) 


(4) 25 B. 586; 3 Bom, L. R. 244, 
(5) 60 Ind. Oas. 4193. 
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LAHORE HIGH COURT - 
LETTERS Patent ArPRAL No. 2U0 or 1923. 
May 9, 1925. 

Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Harrison. 
Tre Friem HIRA LAL-ANANT RAM 

` tHroveH KHEM CHAND—Decrer- 
HOLDERS— APPELLANTS 
Tersus 
Tus Firm SHERU MAL-CHAINA MAL 
—J UDGMENT-DEBTors—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 89, 42— 
Limitation Act (EX of 1908), Sch. I, Art. 185 (5)— 
Transfer of decree for execution—Fresh application 
for transfer—Original Court, jurisdiction of —Certifi- 
cate of non-satisfaction by transferee Court- -Defect in 
application, whether cured—Limutation, extension of — 
Letters Patent Appeal—Fresh arguments. 

The fact that: under s. 42, C. P. U., the Court to 
which a decree is transferred for execution is given 
the same powers in executing the decree as vest from 
tha start inthe Court passing the decree, does not 
divest the parent Court of the jurisdiction which it 
alone enjoys of making orders of transfer. |p. 959, 
cols. i sh 

Manorath Das v. Ambica Kanta Bose, 1 Ind. Cas. 57; 
13 0. W. N. 533 at p 537; 9 C. L. J. 428, followed. 

Maharajah of Bobbili v. Narasıraju Peda Baliara, 
33 Ind. Cas. 602; 39 M. 610; 31 M. L. J. 300; 18 Bom. L. 
R.9939; 14 A.L. J. 1129; 20M L. T. 472; 24 C. L. d. 
473; 4 L. W. 558; (1916) 2 M. W. N. 541; 21 0. W.N. 
162; 1P. L.W. 26; 43 LA. 238 (P.O), disting- 
uished. 

Rangaswami Shetti v. Seshappa Manjappa, 68 Ind, 
Cas, 5106; 47 B. 56; 24 Bom. L. R. 798; (1922; ALT h. 
(B.) 359, dissented from. 

Oncea cartificate of non-satisfaction is granted by 
the Court to which a decree has been transferred for 
execution, the Original Court is competent to re-trans- 
fer the decree on proper application being made to it 
for the purpose. The date of the reczipt of the certifi- 


cate by the Original Court is immaterial. |ibid.; 


Where an application for transfer is made to the 
Original Court, without the grant of acertilicate of 
non-satisfaction bya Court to which the decree has 
already been transferred for execution, the defect is 
cured by the subsequent grant of the certiticate by 
the transferes Court. Such an application is an appli- 
cation tothe “proper” Court within Art, 185 (5 of 
Sch I to the Limitation Act, and saves limitation for 
execution of the decree. [ibid.] 

Counsel in a Letters Patent Appeal are not confined 
to the arguments addressed by them to the Single 
Judge. [p. 958, col. 2.] 


Letters Patent Appeal against the judg 
ment of Mr. Justice Champbell, in. Civil 
Appeal No. 2036 of 1922, dated the 25.h 
May 1923, and reported as 78 Ind. Cas. 241, 


Kunwar Dalip Singh and Lala Madan 
Gopal, for the Appellants. 

Lalas Jagan Nath Agarwal and Amar 
Nath Chona, for the Respondents. 


J UDGMENT.—The Senior Subordinate 
Judge of Ambala held in this case that an 
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application for execution of a decree pre- 
sented on the Ist October foi was Wiluin 
time. On appeal io this Court the 4learned 
Judge iu Chamvers heid that it was not as 
no application to the proper Court had 
been made within the three years preceding 

|. the Ist Ocloner 1921. He, therefore, accept- 
ed the appeal and dismissed the applica- 
tion, From that order the piesenb appeal is 
before us. N 

The decree in question was passed at 
Karnalon the 9th December 1915 ° On the 
llth May 1916 a certificate of non-satisfac- 
tion was issued to the Court of the Senior 
Subordinate Judge’ of Simla, and on that 
certificate proceedings were taken which 
continued until the 27th July 1917. On 
the 3rd May 1919, the decree-holders applied 
to the Karnal Court asking for a fresh 
cerlificate addressed to the Simla Court, 
and it was on this application tLat the 
decree-holders previously relied fur the 
purpose vf saving limitation, 

itis unnecessiry for us to go into the 

„question of the effect of such an application 
addressed tu tue parent Court unuer these 
curcumstauces, for there is a later applica- 
tion of the 12th July 1919- made to the 
Karnal Courton which Counsel now rests 
his case. This was apparently nob brought 
to the notice of the learned Judge, who 
decided the appeal. In consequence of the 
application of the 3rd May the Karnal 
Court addressed the Simla Court, and on 

“the lith July 1919 the Simla Court noted 
that certain payments had been made. and 
„ordered that a certilicate of part satisfaction 
should be issued to the Karnal Cout ‘This 
was actually done on the lek July. Ou the 
lzth July an application was madein Karnal 
askiug for a fresh certifigate of non-sauuslac- 
tyou and on the 28th August 1919 that certifi- 
cate issued, the necessary information having 
been received from Simla in the inteval 
The. question, therefore, is whether that ap- 
plication of the 12th July was made to the 
proper Court. . 

Cuunsel for the respondents raises an ob- 
jection that this isa new point which was 
not raised before the learned Judge in 
‘Champers. A uew argument it certainly is 
but the point in our opinion has been one 
and the same throughout, namely, whether 
the application of the Ist October 192] wag 
within time. To hold that Counsel in a 
Letters Patent appeal are confined to the 
arguments addressed to the Single Judge 
would, in our opinion, wholly stultify the 
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privilege of appeal, which is granted by the 
Letters Patent. 
- it is contended that as the Simla Court 
was not functus officio until the certificate 
was actually granted and-Counsel indeed 
contends thatit continued to be the proper 
Court until the certificate reached its actual 
destination, the application of 12th July 
was not competent, and even if the Karnal 
Court had jurisdiction at the moment the 
certificate was granted or received, it had 
no such jurisdiction on the 12th July. The 
defect is, in our opinion, cured by the sub- 
sequent granting of the certificate. We 
hold that the date of the receipt is immate- 
rial and that once the certificate was ac- 
tually granted, the Karnal Court had juris- 
diction in virtue of the pending application 
combined with, the certificate; and on this 
point we follow the view taken in Manoraih 
Dass v. Ambica Kanta Bose (1). But it is 
urged, the interpretation of the Privy 
Council ruling, Maharajah of Bobbili v. 
Narasaraju Peda Baliara (2) which is con- 


tained in Rangaswami Shetti v. Seshappa ` 


Manjappa (3) lays down that once a decree 
has been transferred, any further applica- 
tion for transfer lies to the transferee Court 
and not to the parent Court. With all res- 
pect to the learned Judges who gave that 
decision, we are of cpinion that it goes be- 
yond the ruling of their Lordships of the 
Privy Council. In Maharajah of Bobbili v 
Narasaraju Peda Baliara (2) it was decided 
on the facts of that case that the parent 
Court could not order the sale of property 
which had been attached by the transferee 
Court. This was decided and nothing 
more. In Saroda Prosaud Mullick v. 
Luchmeeput Singh Doogur (4) it was laid 
down that a decree might be executed con- 
currently in several Courts. Before sêch a 
decree can reach a transferee Court the 
parent Court must act, for under s. 39 it is 
the Court, which passed the decree, and no 
other which can send it for execution else- 
where. The fact that in s. 42 the transferte 
. Court is given the same powersin execut- 
ing such decree as vested from the start én 


(1) 1 Ind. Cas. 57; 13 O. W. N. 583 at p. 537; 90. L. 
J. 443 


_ (2) 36 Ind. Cas. 682; 39 M. 640; 31 M. L. J. 300; 18 
Bom. L. R. 909; 14 A. L. J. 1129; 20 M. L. T. 472; 24 
C. L. J. 478; + L. W. 558; (1916) 2 M. W. N. 541; 210. 
W. N. 162; 1 P. L. W. 26; 43 I. A. 238 (P. C.). 

(3) 68 Ind. Cas. 506; 47 B. 56; 24 Bom. L. R. 798; 


(1922) A.J. R. (B.) 359. 
(4) 14 M. L À. 529: 17 W. R. 289: 10B. L. R 214; 2 
byth. P. ©. J. 560; 3 Sar. P. C. J. 77; 20 E. R. 883. 
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the Court which passed the decree, does not 
in our opinion, divest the parent Court of the 
jurisdiction which it alone enjoys of mak- 
ing an ofderof transfer. An application, ° 
therefore, for the issue of a certificate to a 
Second Court lies to the Court which passed 
the decree, and once a certificate is given 
by the transferee Court the Original Court’ 
ig competent to re-trausfer to the same 
transferee Court on proper application bein g 
made. The defectin the application of the 
l2th July due to the facts that at the time 
the certificate had not been granted by the 
Simla Court is cured, in our opinion, b; the 
ao a PAS 7 

e hold, therefore, that the applicaljon : 
of the 12th July was a sufficient Ka ka ban 
tosave limitation. We accept the appeal 
and: restore the order of the Trial Court, 
The costs incurred by the decree-holders in 
the High Court willbe paid by thejudgment- 
debtors. 


N. H. Appeal accepted, 


OUDH JUDICIAL COMMIS. 
SIONER’S COURT 
First MISCELLANEOUS APPEAL No. 46 or 
h 1925. i 


July 10, 1925, 
Present:—Mr. Wazir Hasan, A. J.C 
In the matier of GANGA PRASHAD 
| Is soLVENT—A PPLICANT— APPRLLANT : 
Provincial Inscluency Act (V of 1980), e 2, sub-s 


(2)—Order rejecting application—. A 
maintainable. S NGANA apen akether 


No appeal lies against an order rejec in ica- 
: Jecting an applica 
tion made under s. 27, sub-s. (2) ¢ vinci = 
ia air (2) cf the Provincial In 


Miscellaneous first appeal agai 
order of the Fourth Additional pes 
Lucknow, dated the 19th January 1995.” 
Mr. Sailen Roy, for the Appellant. 


ORDER.—This purports to be an ap- 
peal from an order of the District Judge 


‘under s. 75 (2) of the Provincia] Insolver.cy 


Act (V of 19:0). When the Sched 

ed to in that sub-section ig Ka ae 
find that an appeal is permissible for dis- 
charge under s. 41 of that Act but as the 
learned Judge of the Court below rightly 
points out the present application was not 
an application for discharge under s. 41. 
The only prayer of the application was that 
the period of one year fixed in the order of 
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adjudication for an application fordischarge 
might be extended to two years. The ap- 
plication was, therefore, made under s. 27, 
sub-s, (2) of that Act. That application 
has been rejected by the learned Judge and 
no appeal is allowed from -thatorder. This 
appeal is therefore, dismissed. 

G. H, Appeal dismissed. 


LAHORE HIGH COURT. . 
SEO0OND Cryin APPEAL No, 141 or 1924, 
April 17, 1924, . 
Present: —Mr. Justice Campbell. 
PARS RAM—DEFENDANT—ÅPPELLANT 
. VETSUS 
TEHU—-PLAINTIFF AND OTHRRS— 
DEFENDANTS— RESPONDENTS. 
Custom—Alienation by male proprietor—N ecessity— 
Just debt, payment of, 
The payment of a just debt by a male proprietor is 
a necessity for which he can. validly, as against his 
reversidners, alienate ancestral land. It is only in 
the case of an alienation by a woman that the alienee 
is required to show that the alienor’s income was 
insufficient to provide the money required for the 


purpose for which the sale was made. When the: 


alienor is a male the only question for consideration is 
whether the purpose for which the alienation was 
effected was a necessary purpose, 

Second appeal from a decree of the 
District Judge, Kulu, District Kangra, 
dated the 4th. October 1923. 

Lala Mehr Chand Mahajan for Kunwar 
Dalip Singh, for the Appellant. 

JUDGMENT.—The suit out of which 
this second appeal has arisen was by a 
son fora declaration that a sale of land by 
his father should not affect his reversionary 

- rights. 

The sale was for Rs, 300 out of which 
the vendor réceived Rs. 9 in cash, while the 
remaining Rs. 291 were applied to satisfy 
a decree which the vendee had against the 
vendor. 

The vendor had five sons and the other 
foyr did not join the plaintiff in contesting 
the alienation, The suit was not obviously ` 
collusive with the father since in the 
Trial Court the father sided with. the vendee 
and declared that the plaintiff had treated 
him badly in refusing to help him to pay 
off the decree which was against the plaint- 
if as well as against his father. Khoru, 
the father, also stated in lower Court that 
he had partitioned most of his land among 
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his other sons, that he had kept some for 
himself and that he had sold what would 
have been the plaintiffs’ share beéause.he 
did not help to pay off the debt due from 
both of them under the decree. 

The Trial Court dismissed the suit hold- 
ing that the sale had been fora necessary 
purpose, namely, to pay off the decrée. On 
appeal the learned District Judge reversed 
his finding and gave the plaintiff the 
decree sought. He apparently held that 
the decree was a just antecedent debt as 
defined in Devi Ditta v. Saudagar ‘Singh 
(1), but he came to the conclusion that 
this was the only debt which Khoru owed 
and that it was not necessary for him .to 
sell ancestral land in order to defray it, 
since he had fourother sturdy sons who, 
with or without help ofthe plaintiff, could 
have earned enough from their land or by 
their labour to extricate their father from 
his liability. 

In dealing with the case thus the learned 
District Judge has, I think, not acted in 
accordance with the principles laid down 
by authority for treating questions of this 
nature. In Kirpal Singh v. Balwant Singh 
(2) the Privy Council held, as a general 
rule of custom, that the payment of a just 
debt by a male proprietor is a necessity for 
which he can validly as against the rever- 
sioners, alienate ancestral land, and it has 
been pointed out on more than one occasion 
by this Court that only in the case of an 
flienation by a woman is the alienee re- 
quired to show that the alienor’s income 
was insufficient to provide the money re- 
quired for the purpose for which the sala 
was made. When thealiencr is a man the 
only question for consideration is whether 
the purpose for which the alienation was 
effected was a necessary purpose. In the 
présent case the sale was effected for a 
necessary purpose, and the alienee-defend- 
ant was not obliged to show that the 
alienor could not have paid off the just 
antecedent debt otherwise that by alienat- 
ing his land. 

For these reasons I accept the appeal and 
® estore the order of the Trial Court dismiss« 
ing the suit with costs throughout, 


ZK. * Appeal accepted, 

(1) 65 P R. 1900; P. L. R. 1900 at p. 322 

i? 17 Ind. Cas. 666; 26 P. R. 1913; 13 M. L.T. 5 1t 

AA J, 1; 9 P. W. R. ‘1913; 17 C. L. J. 137; 15 Bom, L. 
R. 9; 17 0. W. N. 302; 28'P. L. R. 1913; 2L L, d, 
318; ois) at W., N. 58; 40 C. 288 (P. OA, 
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LAHORE HIGH COURT. 
CaiminaL Revision No. 470 or 1924. 
; May.16, 1924. 
Present :—Sir Shadi Lal, Krt., Chief Justice. 
DHAWA—Accosep—Peririongs 
E VETSUS 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 273—Selling 
noxious article as food—Milk mixed with water, whe- 
ther noxious. 

Milk is not rendered noxious by being mixed with 
water, and a person who exposes for sale milk 
adulterated with water is not guilty ofan offence 

. under s. 273 of the Penal Code. i 

Case reported by the District Magistrate, 
Gurgaon, with his No. 316 of 13th March 
1924. : 


FACTS.—The accused keeps a confec- 
tioner’s shop at Hodal. On 3lst January 
1923 at about 9 P. uw. he was found offer- 

‘ing for. sale milk with water of greater 
quantity than the milk itself; when Dr. 
Harbhagwan Das visited his shop at the 
said hour at night. The Doctor submitted 
a report for the prosecution of the accused 
and the Sub-Divisional Officer, Palwal, 
sent the-case to a Magistrate, Second Class,. 
for trial under s. 273, Indian Penal Code, 
who convicted the accused and sentenced 
him to pay afineofRs, 5. The accused 
subsequently lodged an appeal in the 


~Court of Sub-Divisional Officer, Palwal,. 


with appellate powers who dismissed it on 
I4th December 1923. The accused has 
now filed an application for revision of thé 
Sub-Divisional Officer's order in the Court 
of the District Magistrate. The facts of 
the other two connected cases are also 
similar to it 4nd the accused in those cases 
have similarly applied for revision of the 
Sub-Divisional Qfficer’s orders. 
GROUNDS.—The questions for decigjon 
Jare (1) Whether the Sub-Divisional Officer 
in his capacity as.an Appellate Court is 
subordinate tothe District Magistrate for 
purposes ofs. 435 etc., (2) Whether a con- 


viction under s. 273, Indian Penal Code, 


can be upheld when all that is proved is 
that milk exposed for sale in a shop was 
more than half water. 

As for (1) there appears to be no ‘pro- 
vision of law preventing the District 
Magistrate examining a record of the Sub- 


Divisional Officer when acting as an Appel.. 


late Court, 
As for (2) there is nothing noxious about 

the water itself, and presumably milk and 

water mixed in any proportions whatever 
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cannot be noxious either: The result might 
not be very nourishing for healthy. persons 
and if sold as pure milk such a mixture 
might involve the seller'in a charge of- 
cheating but not ina charge under s. 273, 
Indian Penal Code. There -is no evidence 
that any one was cheated by the sale of 
this ‘mixture . of milk and water. This 
applies to cases Nos. 12 and 14 of 1924. 
The 3 cases are, therefore, forwarded to’ 
the High Court for orders under s. 438, 
Cr. P. O. i f 

ORDER.—The facts found by the 
Magistrate do not constitute an: offence 
under s. 273, Indian Penal Code. It is true 
that the accused exposed for sale milk 
adulterated with water, but there is no evi- 
dence on the record that the mixture was 
noxious or injurious as food or drink, Milk 
is not rendered noxious by being mixed 
with water, indeed the mixture of milk 
and water is often used as drink in the 
summer. 

I accordingly accept the application for 
revision and setting aside the ‘conviction 
and sentence, direct that the fine, if realised, 
be refunded to the petitioner. 

Z. K. Application accepted. 
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PATNA HIGH COURT. 
CRIMINAL REFERENCE No. 1 oF 1925, 
March 3, 1925. : 
Present:—Justice Sir John Bucknill, 
Kr., and Mr. Justice Kulwant Sahay. 
EMPEROR—Prosgcutor 
versus F 
AKHILESHWARI PRASAD—<Accuszp. 

Evidence Act (I of 1872), s. 24—Incriminating state- 
ment made to person in authority under inducement or ` 
threat, admissibility of—Practice—Sitting of Court 
after prescribed hours, undesirability of. 

Where a person who is suspected of an offence is 
asked questions by a person in direct authority over 
him, and it is only in consequence of an’ inducement 
by way of benefit (for instance, if you confess -you 
shall go free) or athreat (for instance, if you do. 
not tell the truth—or if you do not own’ up—you 


will be severely punished) that the person under `- 


suspicion makes self-incriminating statements, such 
statements, broadly speaking, are not receivable in 
evidence because they are not in law, regarded as 
strictly of a voluntary nature but as having been - 
perhaps induced -in the one case by a false:hope and 
in the other by fear. On the other hand a merely 
moral éxhortation to tell the truth is in no way 
objectionable. [p. 970, col. 1.] 4 

It is quite improper for a Judge to insist on 
sitting beyond the prescriked Court hours unless the 
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lawyers engaged in the case agree. The lawyers 
are professional men who have to regulate their 


interviews in accordance with the regular and pre~’ 


scribed hours of the Courts’ sittings and it is not 
` reasonable, except for really. unavoidable necessity or 
for the agreed convenience of all concerned, that a 
Court should insist on sitting at times neither pre- 
scribed nor suitable. [p. 97], col. 1] ` 


- Criminal Reference made by the Assistant 
Sessions Judge, Patna, dated the 1zth Janu- 
ary 1925. 

The Assistant Government Advocate, for 
the Crown. 
- Messrs. P. K. Sen, Manohar Lal, S. P. 
Varma, D. N. Sircar and 5. Dayal, ‘for the 
Accused, 


JUDGMENT. 
Bucknill, J.—This was a Reference 
dated the 12th January .1925 made to this 
Court by the Assistant Sessions Judge -of 


Patna under the provisions of s, 307. of 


the Or. P. ©. 
It relates to one Akhileshwar Prasad who 


was charged with having committed offen-. 
ces under ss. 409 and 467 of the Indian - 


Penal Code; he was tried before the Assist- 
ant Sessidns Judge of Patna sitting with 
a Jury; the Jury unanimously found him 
not guilty; the learned Judge disagréed 
with this verdict and he states that he con- 
siders it grossly perverse and against the 
weight of “evidence : the learned J udge’ re- 
commends that the accused should be con- 
victed under both sections of the Indian 
Penal Code under which he was charged; 
hence this Reference in support of which 
“the Assistant Government Advocate: has 
appeared. 

The matter is, therefore, one which needs 
most careful scrutiny, 

The accused is a young man of about 23 
years of age; his father is dead; he is of 
respectable family and of reasonably good 
education having passed the I. A, Exami- 
nation and having appeared aba recent P. 
L. Examination; he is married and has three 
children and has to support, besides them 
and: his wife, his mother; he was, at the 
time of the alleged- occurrence, a proba- 


tioner officfal in the offices of the High. 


. Cofirt where he was employed as what is 
known as a Despatcher in the Vernacular 
- Department, we are informed that he was 
in receipt, of a salary of Rs. 35 per mensem; 
he has a, good knowledge of English and 
is by. caste a Ka yestha, 
Part of his duties was to send away by 
post or rail. packages of records for trans- 
missich to other Qourts. . 


if 
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In order to pay for the cosj of transmis- 
sion of these parcels by the train (some, of 
course, being bulky).the accused wat pro- 
vided “with money hy the cashier. It was 
the regular and correct practice for the 
accused to ask in writing for an advance of . 
cash to meet his requirements; this written 
requisition had to be placed bęfore the 
Deputy Registrar for his approval and 
initials signifying his acquiescence; armed 
with this, the accused would then quite 
properly, take it to the cashier who would 
then give the accused the amount of cash 
authorized by the Deputy Registrar to be 
paid out. No entry in the cashier's 
books is made at that time of the trans- 
action, the requisition being temporarily 
kept by the cashier as the equivalent of 
cash until the accused had made up an 
account for the amount actually expended 
by- himself, had presented that account 
through the Superintendent, Vernacular 
Department to the Deputy Registrar, had 
had the account passed by the Deputy 
Registrar, had received it, back and brought 
it Pack thus passed. to the cashier; the 
cashier on being given the account thus 
passed by the Deputy Registrar, by ‘the 
accused, would obtain from him an endorse- 
ment onit that he (the accused) had -re- 
ceived cash for the amount of the account 
and would then enter up his (the cashier’s) 
cash book and Contingent Register Account 
Book; the original requisition, being no 
lenger of any use, was either destroyed or 
returned to the accused. The Deputy Re- 
gistrar in the evening examines and checks 
the cash book with ‘the Contingent Regis- 
ter Account Book. 

The usual. amount of advance made to 
the accused was Rs. 20. . : 

“This was undoubtedly the usual and 
regůlar practice; and in working seems a - 
very ordinary scheme: whether it isa good 
method or not I do not know. 

The prosecution story was a very simple 
one, In April last the accused requisi- - 
tioned to the Deputy Registrar for Rs. 20: 
this was allowed. in the. usual way: it is 
Presumed, in view of what took place later, 
that he altered this requisition to show’ 
authorization for an advance of Rs. 40; for 
the cashier of the High Court deposes that 
the accused in fact obtained from him 
Rs. 40 depositing, as usual, with him- (the 
cashier) the authorization. 

On April 23rd the accused submitted 
his account to. the Deputy Registrar for. 
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expenses ampunting to Rs. 20 only: This account is Ex. L 
when presented to the Deputy Registrar, namely:— 


M.S. Rs. a. p. 5 . 
16-4-24 Railway freight 4 -5 712 0 VV. attached : 
” ” 3 15 6 8 0 ” ” 3 
Tandom hire 0 6 0 
Cooley charge ii 0 1 0 
17-4-24 Railway freight ae 2 414 0 Vz. attached. 
Tandom hire ae 0 6 0 
Cooley charge 0 1 0 
Total 20 0 0 i , 


The total of Rs. 20 was placed low down towards the bottom of the account which is 


written out on an ordinary sheet of foolscap which is headed 
the accounts submitted of the amount advanced to me.” 


“The following are 


The whole was in the accused's handwriting. This bill or account is not per- 
sonally handed by the accused to the Deputy Registrar but “goes through the 
Superintendent of the Vernacular Department; and it did so go; it was approved by 


the Deputy Registrar who 


wrote on it “Passed for Rs. 


20” and appended his’ 


initials, The vouchers attached are railway receipts from the E. I. Railway and ap-, 
peared to bein order; the account was then given back to the accused. It is alleged: 
that he then added:to it several more items, namely:— _ 


18-4-24 Railway freight 


Tandom hire _ 
Railway freight 


Cooly charge 
Tandom hire 


The sums thus added amounted to Rs. 20: 
which added to the previous Rs. 20 made a 
total of Rs, 40 for which sum hé had receiv- 
ed cash. He changed the 20 of the total 
into 40: it i$ obvious that there has been 
“ such a change; and similarly changed the 


20 of the Deputy Régistrar’s approval note . 


into 40; the change is again obvioug he 
attached railway receipts for the relative 
amounts alleged to have been expended by 
him on freight, ` 


All the new matter is in the accused’s 
“ handwriting. All the railway regeipts ¢f 
both the old and new items are forgeries 
and bogus being written, however, en 
genuine forms purloined (some time ago) 
from the E. I. Railway: | 


The accused then took the account thus” 


altered to the cashier; he, seeing that all 


the.railway receipts appeared ‘in order and: 


tallied with the account and not suspicious 


of any fraud on the accused's part, accepted’. 


M. 8. 
1 4 
2 5 
1 15 
1 20 


y 


Rs. a. p. 2.33 i 
311 0 Voucher attached. 

6 5 0 “oy ” i 
0 6 0 

411 0 7 5 i 
414 0 ss 5 

0 1 0 

0 6 0 


it, obtained the accused's endorsement. 
“received payment;” returned the original. 
requisition for the advance to the accused - 
and then entered up the expenditure of 
the Rs. 40 in his hooks; the cashier in due: 
course made over his cash book (with the - 
account, and, of course, no doubt, others) 
to the Accountant who in his turn makes ' 
up the Contingent Register Book of Ac- 
counts. The accused by means firstly of 
altering his sanctioned requisition for an’ 
advance from Rs. 20 to 40, secondly by utiliz- 
ing and entering up bogus railway receipts, . 
and thirdly by adding items to the account 
or bill, after it had been passed by, the. 
Deputy Registrar for Rs, 20, so as to make. 
it total Rs. 40, was thus enabled to pocket 
the whole of-the Rs, 40. ; 
The fraud might well have remained: 
undetected for-a long time; the -stolen.. 
genuine railway receipt forms constituted the - 
key to the easy perpetration of the scheme- 
and, not unnaturally, hoodwinked theofficers .. 
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‘engaged in routine work of the nature 
described. ; 

But suspicion became aroused by a for- 
.tuitous circumstance. : 

When on the evening of the 23rd April, 
the cash book was brought to the Deputy 
Registrar in order that he should, as was 
his practice, check it with the Contingent 
-Account Register, he happened to notice 
the entry in the cash book of the sum of 
Rs. 40 having been paid to the accused: he 
re-collected, however, that he himself had 
only approved and passed the accused's bill 
or account for Rs. 20 and not for Rs. 40: 
his attention was arrested and he sent for 
the bill i.¢., Ex. 1: he at once saw the altera- 
tions andamplifications; he sent immediately 
for the accused. When the accused came 
the Deputy Registrar showed him the bill; 
the accused denied having manipulated it. 


The Deputy Registrar then asked the’ 


accused to show what were the contents of 
the parcels which he (the accused) accord- 

‘ing to the bill purported to have sent away 
on April 18th’which was Good Friday and 
a holiday; but the accused could give or 
gave no satisfactory explanation. 

_ The Deputy Registrar seeing that there 
were attached to the bill (Ex..1) a number 
of railway receipts, then was proceeding to 
the Railway Station to enquire if they were 
genuine when the accused overtook him 
threw himself at his (the Deputy Registrar's) 
feet and begged him not to go to the 
Railway Station admitting that he -had 
added all the items under the date of 
April 18:h. 

The Deputy Registrar, however, went to 
the station and there ascertained that none 
of the vouchers t.e., railway receipts, attach- 
ed to the bill had been issued by the Rail- 
way Authorities. The Deputy Registrar 
reported the matter the rest morning to 
the Registrar and it was then placed in 
the hands of the Police. 

The Deputy Registrar furnished the First 
Information Report on April 25th last. It 
reads :—“Babu Akhaleshwari Prasad Sinha 
isa probationer in the Lower Division in 
the High Court and used to work as 
Despatcher in the Vernacular Department. 
It. was one of his duties to .send down 
records to lower Courts by railway parcel. 
In order to meet expenses he used to have 
an advance of money with him. Alfter in- 
curring the expenses he prepares a bill and 
submits it tome, I check his bill with 
reference to the vouchers attached thereto 
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and then pass it. On day befoye yesterday, . 
viz, the 23rd April he submitted to me a 
bill for Rs. 20. The bill was dated *the 
93rd April and had entries for 16th and 
17th of April. The bill was supported by 
3 railway money receipts. I checked the 
total and passed the bill for Rs. 20. I made 
an endorsement with my own : hand. 
“Passed for Rs. 20. A. C. 23-4.” The 
same evening when the Accountant brought 
the cash books to me for signature I found 
an expenditure of Rs. 40 for despatch of 
records. This created a suspicion in my. 
mind and I had the bill brought tome. I 
found my figure ‘20’ changed into ‘40’ and 
some entries interpolated against the date 
18th April 1924. These entries were not on 
the bill when I had passed it. I sent for 
him, He denied haying changed the entries 
or put in subsequent entries. But 1 fully 
remembered that I had passed the bill for 
Rs. 2U.and entries making up a total of 
Rs, 20 only had stood in the bill when I 
passed it. So I suspected the bona fides of 
the man and proceeded to the Railway 
enquire about subsequent 
railway receipts which he had put down 
for the date, 18th April. When I passed ' 


-some distance he overtook me in the way 


and made a confession that those railway . 
receipts for 18:h April were sham receipts. 
I recorded his statement, but still went to 
the Railway Station and there, on enquiry, 
I found that not only the receipts for the: 
15t8 April but also the other ones attached 
to that bill had not been issued from the 
Patna Railway Office. I returned from the 
Railway Station at dusk. The next morn- 
ing, soon after I came to office,” I reported 
the matter to the Registrar. Necessary 
action may be taken up”. The accused was 
duly gharged with two charges. These were 
“First that you, on or about the 23rd day 
of April 1924 at Patna New City forged a 
certain document purporting to bea valu- 
able security, to wit, a bill of the Despatcher 
ofthe Vernacular Department of the Patna 
High Cowart with cash payment order 
(marked Ex. 1) by changing the figure of 
R¢ 20 into Rs. 40 (and by interpolating the 
entries in Ex. 1 under date 18th April 1924; 
and by making false railway vouchers, 
marked Exs. 2-7 with intent to cause 
damage or injury to Government or to com- 
mit fraud) and thereby committed an 
offence punishable under s. 467 of the 
Indian Penal Code, and-within. my cogniz- 
ance, - f : 
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“Becondly that you on or about the 
23rq_ day of April 1924 at Patna New 
City being a public servant in the employ- 


-ment of the Government as a Despatcher 


in the Vernacular Department of the High 
Court, and in such capacity entrusted with 
certain property, to wit, the sum of 
Rs. 40, committed criminal breach of trust 
with respect to the said property and 
thereby committed an offence punishable 


. under s. 409 of the Indian Penal Code, and 


within my cognizance and I hereby direct 
that you be tried by the said Court on the 
said charge.” 

Before the Committing Magistrate the 
accused made the following statements :— 

“My name is Akhileswar Prasad. My 
father’s name is Hargauri Prasad. I'am by 
caste Kayestha and by occupation . service, 


My home is at Mouza Kalabgunj Police . 


Station Kotwali, District Bhagalpur, I reside 
at Patna. 

“Q. Do you know English? 

“A, Yes. 

“Q. Did you present this bill Ex. 1 
originally to the Deputy Registrar only for 


Rs. 20.and subsequently when he passed it. 


for that amount, did you alter the figure of 
the 20 written by him into Rs. 40 and made 
the interpolations for items covering Rs. 20 
per 18th April 1924 and also changed your 
total for Rs. 20 to Rs. 40 ? 

“A. Yes, I did it. 

“Q. Why did`you do it ? 

“A, The usual amount sivandi to'me 
was Rs. 20 only but in this bill I drew 
Rs. 40 as a temporary advance and sub- 
mitted this bill in adjustment of that 
amount. 

“Q. But why did you not do it with the 
permission of«the Deputy Registrar and 
why did you forge the figures ? 

“A. He had “originally ordered an ad- 
vance of Rs. 20 which also I had changed 


. into Rs. 40 so I had to prepare this bill 


also for Rs. 40. 

“9. But why did you draw Rs. 40 
when Deputy Registrar had passed for 
Rs. 20? 

“A, ‘There weré bulky TEA and Rs.°20 
could not have covéred the amount. 

“Q. But why did you not bring it to the 
notice of the Deputy Registrar ? ` 

“A, Idid not do this and that is my 
fault. 

“Q. Are these railway receipts attached 
with the bill genuine? 

“A. No: they are bogus. 
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“Q. How did you get them? 

“A. They were lying in the pigeon 
holes. 

“Q. Why did you do all this? . 

“A. Ilive on whatI earn but my that 
month’s pay was pick pocketted and-so I 
had no money (weeps) and I did this. 

What are your educational qualifica- 
tion ? 

“A. I have passed the I. A. and appear- 
ed at the last P. L. Examination. 

“Q. Who are your relations ? 

vA. They are all respectable. 

“Q. How many members have you in 
your family? 

“A. Old mother, wife and my 3 child- 
ren... 
“Q. No male member f ? 

“A. None. ; 

“9. Have you any income to support 
your wife, mother and children ? 

“A, No, they are all dependent on me. 
My father died as tausi nabis while still in 
service.’ 

The accused was committed for trial ad 
before the Sessions Judge he withdrew, 
substantially, all that he had said pre- 
viously which could be regarded as of 
confessional character : he now made the 
following statement :— 

“Q. Please see this bill, and say in whosé 
handwriting it is? 

“A. There is nothing on this bill Ex. 1 
in my writing. The portion encircled in 
red ink aud marked Ex. 1 (a) is in the 
handwriting of the Deputy Registrar Babu 
Amarnath Chatterji. 

“Q. Were you employed in the Patna 
High Court ? 

“A. Yes, as a probationer. 

“Q. In what department did you work ? 

“A. I worked in the Copying Depart- 
ment at first and then in the Second Appeal 
and then as a Despatcher. 

“Q. Did you work asa Despatcher in He 
Vernacular Department ? 

“A. Yes, I did. i 

“Q. Were you Despatcheg in the Ver- 
nacular Department in April 1924? & 


“A. I donot wish to answer. 
answer any further. 
“Q. It is necessary to inform you, that 


I will not 


“from your refusal the Court and the Jury 


may draw such inference as it thinks fit. 


“A. I do not refuse to answer. I shall 
put in a written statement through my . 
Pleader? 
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“Q. The law does not provide for the 
„filing of a written statement to take - the 
place of examination by Court. 

“So if you do not now refuse to answer 
will you reply to the question whether you 
were Despatcher or not in the’ Vernacular 
Department in April 1924? 

“A. Iwas Despatcher in the Vernacular 
Department .in April 1924 but l-do not re- 
collect up to what date 1 so acted. 

“Q. Lam not certain what you mean? 

“A. Iwas not Despatcher the whole time 
in April. 

“Q. Upto what date were you employed 
in the High Court? 

“A. I cannot say upto what date I was 
employed in the High Court, All I can say 
is that I did not get my pay for April 1924. 
I was suspended in April 1924 “before the 
occurrence. 

“Q. What doyou mean by before the 
oceurrence ? | i 

“A, I cannot say. On what date the 
Deputy Registrar suspended me I cannot 
say 


To, ‘Shown Ex. 2 (1) to 2 (7) What do 
you say ? 

“A, I did not file any of them to the 
Deputy Registrar. 


“Q. Did you get these receipts Ex. 2 (1) 
to 2 (7) from ihe Railway Authorities ? 

. “A, Leannot say, because the receipts 
are similar in size to what they give on the 
railway. 

“Q. (Shown statement recorded in the 
lower Court). Did you make the statement 
to the Committing Magistrate ? 

“A. Yes, I made the statement and sign- 
ed it, as T was threatened by the Deputy 
Registrar. to make a confession. 

“Q. When did the Deputy Registrar 


_ threaten you? 


“A. It was during the trial in the lower 
Court in the verandah of the Court, when 
I was coming from the hajat, that the 
Deputy Registrar . threatened me. I was 
confused by the threat of the Deputy 
Registrar’ I made the statement in the 
lowey Court a day or two after the Deputy 
Registrar threatened me. ` 

“Q. “When were you arrested? 

“A, lt was perhaps in the month of 
September 1924, 

“I had no information of the case, and 
was at my home at Bhagalpur, where I 
had gone in April 1924, after my suspension. 

On being again examined later on, he 
said :-— 
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“Q. Did you, change the ĝgure: “20° in 


. this, bill (Ex. 1 shown) tó “40™ both where 
| there. is the payment order of the Députy 


Registrar and at the pee where the total 
was struck ? : í 

“A, Idid not. 

“Q. Did you make entries under date 
18th April 1924 after the bill was passed by 
the Deputy Registrar (Shown Ex. 1)? : 

“A, o, I did not. 

“Q, [Shown Ex. 2 (1) to 2(7)]. Did you 
file these receipts in the High Court! ? 

“A, No, I did not. 

“Q. Did you receive from the ahir of 
the High Court. an advance of Rs. 40 to 
meet expenses of despatch of records? 

“A. IT never received an advance of 
Rs, 40 (forty). Iusually received an ad- 
vance of rupees twenty. 

“Q. Can you say when you got the last 
advance from the cashier of the Court ? 

“A. I do not remember. 

“Q. How were advances made? 

“A, Sometimes advances were -made 
under the order of the Deputy Registrar, 
and sometimes I had submitted my Dill, 
and cash payment was made. : 

“Q. Who received the advances ? 

“A. The requisition passed by the 
Deputy Registrar was sent by him to the 
Superintendent, who again sent it to the 
cashier, and the. latter “sent for me and L. 
took the advance made from him. 

“Q. How was the advance adjusted ? 

“A: Tt was adjusted by the presentation 
of bill of expenses incurred. I used to 
present my bill to the Superintendent of 
the Vernacular Department who sent it to 
the Deputy Registrar to-be passéd. 

“Q. Do you wish to adduce any evi- 
dence, . 

“Ay No. w 

It may be mentioned that the accused 
was suspended directly he fell under 
suspicion. and then appears to have dis- 
appeared; his home was at Bhagalpur but 
the Police were unable to find him either 
there or at Patna or elsewhere; he was at 
last arrested at Patna Junction Railway 
St&tion in the 3rd class waiting room 
won khana) with his body covered wuh 
clot 

The learned Judge appears to TE sum- 
med up to the Jury very clearly and well; 
as has been mentioned before, 
verdict -of not guilty. The 
Judge, in his reference to this Court, ob- | 
serves that he had at once no doubt that 
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‘the verdict yas perverse and that he, there- 
fore, in order to make sure that the Jury 
had» not made some mistake put some 
questions tothem and placed both them 
and the answers on record. They are 
as follows :— 

“Q. Gentlemen, what is your verdict 
in respect to each of the charges under 
ss. 467 and 409, Indian Penal Code ? 

“A, The Jury are unanimous that the 
accused is not guilty under each section. 

-“Q. Is it your opinion that the bill Ex. 1 
is notin the handwriting of the accused ? 

“A. We are unanimous thatit is not. 

' “Q. Isit your opinion that the figure “20” 
in the bill has not been altered to “40”? 

“A. Our opinion is unanimous that the 
accused did not make the alteration. 

“Q. Whatis your opinion in regard to 
the entries under date 18th April 1924? 
Whether the entries were made after the 
pay order of Deputy Registrar ? 

“A. No, the entries were not made after 
the passing orderofthe Deputy Registrar. 
This is our unanimous opinion. 

“Q. What is your opinion in regard to the 

‘receipts Ex. 2 (1) to 2 (7) as to whether they 
are genuine or bogus? 

“A. We are doubtful whether the receipts 
are bogus or genuine. . 

x Is it your opinion that the accused 
did not submit the bill Ex. 1? 

“A. We are in doubt whether the accused 
submitted the bill. l 

a What is your opinion as to whether 
the accused was given an advance of Rs. 40 
some 8 or 9 days previous to the 23rd April 
1924 or not? . 

“A. We*ʻall doubt if the advance was 
given. There is no paper to show that 
this amount of Rs. 40 was given to the 
accused.” | 

It is necessary to see how the” case 
made out for the prosecution was sup- 
ported. - 

The system under which the accused 
obtained advances of money and under 
which he was supposed to pay cash out and 
to account for such payments appears to 
have been proved conclusively by witnesSes 
whose credibility is really beyond criticism; 
the Deputy Registrar, a gentleman of high 
standing and repute; the Superintendent 
of the Vernacular Department, another pro- 
minent official of the High Court; the 
Cashier of the High Court and the High 


Court Accountant who are koth high re-~- 


sponsible Officers, 
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-~ The fact that the bill or account (Ex. 1) 
was inthe accused’s handwriting seems to 
have been proved beyond any possibility 
of doubt by the same officials with or. 
under whom the accused worked. The 
Deputy Registrar deposes quite clearly 
that he knows and can identify the ac- 
cused’s handwriting and that the whole of 
Ex.1 (te, both original and added entries) 
was in the accused’s handwriting. The 
Superintendent of the Vernacular Depart- 
ment definitely swears with certainty that the 
accused brought the bill or account (Ex. 1) 
to him when it totalled Rs. 40; the Account- 
ant also definitely identifies the account as 
being in the accused's handwriting, Apart 
from the statements made by the accused 
himself, to which reference must he made 
later, it would seem to me that the prenara- 
tion by the accused of Ex. 1 was clearly 


. brought home to him, But the Jury un- 


animously was of the opinion that the 
account Ex. 1 was not in the accused's 
handwriting. 

There was, however, no suggestion that 
these officials had the slightest ill-feeling 
against this unfortunate young man and it 
is to. me difficult to assign any good reason 
why the Jury could have thought that the 
account (Ex. 1) was not in the accused's 
handwriting. Then as to the alteration of 
the figures “20” to “40” no one, of course, 
can possibly: help observing that there has 
been an alteration; no one. again could, 
in human probability have actually seen 
who made the alteration; but that the bill 
was first presented to the Superintendent - 
of the Vernacular Department and to the 
Deputy Registrar with @ total of Rs. 20 and 
passed back to the accused with that total; 


. that it was presented by the accused with 


a total of Rs.40 to the cashier and was 
with this total entered up in the books and | 
placed in the records seem facts proved by 
the officials mentioned beyond any doubt. 
Nor is it to my mind intelligible how any 
one except the accused could have so 
altered or could have had any interest in 
so altering the account, The Jury, however, 
was unanimously of the opinion that the 
accused did not make the alteration. Iam 
again ata loss to understand the reason for 
such a view. 

Then again with regard to the addition 
of the numerous items of expenditure which 
purported to refer to despatches made on 
April 18th and the aggregate of which 
prought the total of the bill upto Rs, 40, 
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Most of the observations which I have made 
with regard to the changing of the figures 
90" to “40” apply with equal force here; 
it is-sworn by the Superintendent of the 
Vernacular Department and by the Deputy 
Registrar that, when the bill (Ex. 1) was ori- 
ginally presented to them, these later items 


-were not then on the account; when present- 


ed to the cashier they were included and 


‘the additions are definitely alleged to have 


been made before they were again seen by 
the Superintendent, Vernacular Department 
and the Deputy Registrar. That these later 
as well as the earlier entries were all bogus, 
i.e., related tô no real transactions of des- 
patch was conclusively proved not only by 
the Railway Authorities but by the clerk 
who kept the register of the despatch of 
records. 

The Jury, however, expressed the. view 
that these additions dated April 18th were 
on the account when first seen by the 
Deputy Registrar; that is to say, that the 
additions were not made after the Deputy 
Registrar had approved the account but 
before he had done so. But both the Super- 
intendent and the Deputy Registrar are 
positive about this question and there is 
no conceiveable reason for doubting their 
sworn testimony, nor are they persons ina 
position in which it can well be seriously 
contemplated that they would depose to 
such afact if they could not really recollect 
the circumstances. I cannot understand 
why or how the Jury arrived at the view at 
which they did on this point. 

Then as to the railway receipts 1.e,, the 
vouchers attached to the account Ex. 1, to 
my mind it was conclusively proved that 
all these railway receipts although on real 
railway forms were fraudulently entered up. 

The account Ex. 1 contained 

16-4-24 


17-4-24 4-14-0 
18-4-24 3-11-0 
i - 6. 5-0 
i 4-11-0 
Ta .& 4-14-0 


7-12-0 
6- 8-0 


“These were supported by vouchers t.e., 
railway receipts Nos. I 98062 (for Cuttack). 
I 98047 (for Dhanbad), I 98048 -(for 
Monghbyr), I 98011 (for Gaya), I 98026 
(for Cuttack), I 98027 (for Chapra), I 98 138 
(for Darbhanga). The evidence of Mr. Jhanri- 
Lal, the Head Parcel Clerk for the last 
11 years, at Patna Junction Railway Station, 
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anda most respectable genneman proved 
to my mind conclusively that all these forms 
formed parts of a book of 100 forms (Nos. I 
98001 to 98100) purloined in February or 
March 1924 from the Railway Station; that 
the forms had not been filed up by, t.e., were 
not in the handwriting of any person 
attached to his office and that no such 
parcels as were referred to in these forms 
were ever in fact despatched. The regis- . 
ter kept at the High Court of despatched 
parcels also showed the despatch of none of 
the parcels mentioned in the‘ forms. It 
does, not seem to have been sought definite- 
ly to prove that the forms had been in fact 
filed in by the accused; it was perhaps 
thought that his direct confession made 
before the Committing Magistrate that he 
had done so rendered any further action 
on this point unnecessary. The. Jury, how- 
ever, stated that they were doubtful whether 
the receipts were genuine or bogus. Iam 
entirely unable to understand why or how 
the Jury could properly have entertained 
the least doubt that these forms had been 
filled in with entirely fictitious particulars. 

There were two further direct questions 
put tothe Jury by the learned Assistant 
Sessions Judge; the first was as to whether 
the accused had submitted the account 
Ex. 1 atall; the Jury were in doubt as to 
whether he had done so. The second was 
as to whether the accused had in fact ob- 
tained the advance of Rs. 40; the Jury 
again expressed doubt as there was no 
paper to show that .that amount had been 
advanced. to the accused. With regard to: - 
the first question it is difficult to see how 


there could be any doubtthat*the accused’ ' 


did presént the account Ex. 1 unless we 
are to disbelieve the evidenge of the Super- 


‘intendent, Vernacular Department, the De- 


puty Registrar and the Cashier of this 
Court; these gentlemen are not persons 
whose word could be brushed aside with- 
out most convincing and certain grounds 
for doing so; which do not exist in this 


e. . 

With regard to the advance of Rs. 40 the 
Jury appears to have discarded, without 
any good reason,. the testimony of thè 
cashier, the whole of the evidente as to the 
system of requisition and of the return of 
the original requisition to the accused on 
its destruction, the whole of the evidence of 
the passage of this item of Rs. 40 through 
the books of the High Court and, of course, 
the account Ex. 1 itself. os 
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Tam unable to see any reason for so strange 
a conclusion. 

I*now turn to the several statements, 
whether they are called admissions or con- 
fessions, made by the accused. The first of 
these statements is deposed to by the 
-Deputy Registrar: when the Deputy Re- 
gistrar noticed that an advance to the accus- 
ed of Rs. 40 had been entered in the cash 
book and remembered that Rs. 20 only had 
been sanctioned by him, he sent for the 
accused who denied having made any altera- 
tions in the account Ex. 1: he could give 
no satisfactory explanation of what records 
he had despatched on the 18th April: the 
Deputy Registrar was then going to the 
Railway Station to enquire into the vouchers 
(i.e. the railway receipts) when to use his 
own words “The accused followed me and 
overtook me on the way. He admitted that 
he had made the entries of the 18th April 
subsequently, threw himself at my feet and 
requested me to come back.” This was the 
‘Deputy Registrar’s evidence in the Sessions 
Court. Before the Committing Magistrate 
his evidence reads, “I thensent for the 
accused and enquired what he had done. 
He said the entries stood as they were put 
up before me previously to be passed. 
Later, however, he admitted that he had 
interpolated entries of 18th April 1924 for 
_ items covering another Rs. 20. He admitted 
having received Rs. 4o....... He admitted 
having altered Ex. 1 (2) from Rs. 20 to 
Rs, 40 and he had also changed his total.” 

For reasons, to which I will refer later, 
the Deputy Registrar was not cross-examin- 
ed in the Sessions Court and, as is often 
and often properly the case, cross-examina- 
tion was declined before the Committing 
Magistrate, å 

The Superintendent, Vernacular Dapart- 
ment was present at the interview to whieh 
I have just referred. He says “The accus- 
ed was tkere and he was asked as to the 
. alteration, He at first denied having made 
the alteration but subsequently admitted 
having made it. The Deputy Registrar 
asked the accused to show him from the 
despatch register whether the records for 
which he submitted a bill were actually 
sent. The accused brought the despatch 
register. He could not show from the des- 
patch register that any record as shown in 
the bill was sent by railway parcel. The 
Deputy Registrar then went towards the 
Railway Station.” To the Jury the witness 
said, “The accused admitted having made 
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the interpolation shortly after his denial 
and it was in my presence.” In the Magis- 
trate’s Court this witness said, “The 
accused was there then. The- Deputy Re-* 
gistrar asked the accused whether he had 
made the alteration. He at first denied, 
then made a statement admitting the altera- 
The Deputy Registrar himself 
left for the Railway Station to make an 
enquiry.” It will be seen that it is not very 
clear from these accounts whether the ac- 
cused confessed what he had done before 
the Deputy Registrar was going to the Rail- 
way Station. As I read the Deputy Regis- 
trar’s evidence in the Sessions Court, the 
impression it conveys to my mind is that it 
was only when the Deputy Registrar was 
going to the Railway Station that the accus- 
ed, falling at the Deputy Registrar's feet, 
admitted his guilt. From the Deputy Re- 
gistrar’s evidence, however, ‘before the 
Magistrate this is not so clear; from the 
evidence of the Superintendent, Vernacular 
Department it would seem that accused 
confessed before the Deputy Registrar start- 
ed for the Railway Station. 

The Accountant who had taken the High 
Court account hooks to the Deputy Regis- 
trar and who was also present when the 
accused was questioned by the Deputy Re- 
gistrar deposed as follows:—‘‘The accused 
admitted he had received the payment (of 
Rs. 40):" in cross-examination the witness 
stated that he had said before the Magis- 
trate that the accused at first denied but 
when the Deputy Registrar told him that he 
(the Deputy Registrar) would take severe 
steps and (he) would be punished if he did 
not state the truth then the accused admit- 
ted having forged the document. The 
witness added that what he bad then said 
was quite correct. As a matter of fact what 
this witness had said was “ (accused) at first 
said he received Rs. 40 as passed by the 
Deputy Registrar but when the Deputy 
Registrar told him that he would be severely 
punished ifhe did not tell the truth; then 
the accused admitted that he had forged 
the papers and received Rs. 40 from*the 
cashier. He asked the Deputy Registrar to 
excuse bim as that was his first offence.” 
This account corroborates what was stated 
by the Superintendent, Vernacular Depart- 
ment. It seems perfectly clear to my mind 
that the accused did confess his guilt to the 
Deputy Registrar and that the Superinten- 
dent, Vernacular Department and the Ac- 
The learned 
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“Oounsel, who has appeared for the appellant 


here, has urged that the confession was not 
altogether voluntary having been obtained 
under pressure from the Deputy Registrar 
who was in an authoritative position, over 
the accused ; and that in consequence this 
confession should not properly have been 
regarded as admissible in evidence. There 
is a good deal to be said in favour of this 
contention: if a person, who is suspected of 
an offence, is examined (3.6, asked questions) 
by a person in direct authority over him 


“and if it is only in consequence of an 


inducement by way of benefit (eg., if you 
confess you shall go free) ora threat (e.g., 
if you do not tell the truth—or if you do not 


own up--you will be severely punished) that 


the person under suspicion makes self-in- 
criminating statements such are, broadly 
speaking, not receivable in evidence because 
they are not in law regarded as strictly of 
a voluntary nature but as having been per- 
haps induced inthe one case by a false 
hope and in the other by fear. On the 
other hand amerely moral exhortation to 


-tell the truth isin no way objectionable. 


For the above reasons I am inclined to 
think that, in view of the evidence given to 
the effect that the Deputy Registrar who 


was indubitably in an authoritative position 


relative to the accused, did tell the accused 
that he would be severely punished if he 
did not tell the truth, what the accused 
said by . way~ of confession to the Deputy 
Registrar may not be. admissible. There 
is, however, next the statement made by 
the accused to the Committing Magistrate; 
it has already been given in extenso and I 
need not repeat if now. The accused 
endeavours in the Sessions Court to ex- 
plain away his having made this statement 
by saying that he “was threatened by the 
Deputy Registrar to make a confession” 
and that this threat took place “during the 
trial in the lower Court in the vérandah of 
the Court when I was coming from ‘the 
hajat.” The accused said that he was con- 
fused by the threat of the Deputy Registrar 


and, made the statement which he did in. 


the lower Court a day or two after the 
Deputy Registrar's threat. 

In my view this is a wildly improbable 
story: but it was not tested in any way 


owing tothe fact to which I have already . 


referred, namely, that the Deputy Registrar 


was never crcss examined; the reasons for . 


his not being cross-examined are somewhat 
peculiar and necessitate explanation. 
Go 
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[89-T, 0, 1925: 


It appears that the Deputy Registrar was 
examined on January 8rd; his examination- 
in-chief did not conclude -until about 5 
minutes past 5 in the evening; it was a Satur- | 
day; the learned Assistant Sessions Judge 
wanted the -accused’s Pleader to cross- 
examine the Deputy Registrar forthwith’: 
the Assistant Sessions Judge’ seems to 
have thought that as the Deputy Regis- 
trar was a very busy official the public 
work would suffer if the Deputy Registrar 
had to appear at the Sessions Court again 
onthe 5th 2. e., the following Monday. The 
accused’s Pleader protested ‘against being 
compelled to go on at’ thatlate hour and 
on the Judge insisting declined to cross- 
examine the Depuly Ragistrar. In his 
letter of reference the Assistant Sessions 
Judge saysthat he did not consider the 
Pleader’s ohjection was a bona fide one as 
the cross-examination of the Deputy Regis- 
trar was not expected’ to last long. We 
do not find from the order-sheet whether 
the convenience of the Jury or of others— 
other than the Deputy Registrar—was con- 
sulted as to the continuance of the sitting ` 
after the usual hours: nor am I clear that 
the cross-examination of the Deputy 
Registrar. would have been short; he might 
have been interrogated atsomelength upon 
various subjects e. g., the system ofadvances, 
the cireumstances under which the con- 
fession to him was made and as to the 
alleged threats made by him toand against 
the accused prior to the accused's state- 
ment in the Magistrate’s Court. 


But it is indeed extremely doubtful if 
it was open to the Assistant Segsions Judge 
to call on the accused’s Pleader at such an 
hour to commence (and apparently with the 
intention that he should* conclude) the 
cross-examination of such an important 
witness as the Deputy Registrar, and, then, 
notwithstanding the Pleader’s protest and 
without his assent, to discharge the Deputy | 
Registrar on the ground that the Pleader - 
declined to cross examine the Deputy Regis- 
trar. The ordinary- hours for the sittings 
af Courts are laid down by rule; and 4-30 
P. a. in January is the normal closing 
time. I donot say. that it is impossible to 
continue to sit after that time but not,. I- 

think, unless with the acquiescence of 
those appearing for the par ties. 


One may see the basis for my view— which 
I am convinced isa reasofable and pro- 
per one—indicated in such cases as Sadasiy 


(891. ©. 1925] 


. Singh v. Empgror (1) and Bevis & Co. v. Ram 
. Prasad (2). the former case at a Sessions 
` trial® for murder, Counsel for the defence 
applied, after the examination-in-chief of 
the lst P. W., for postponment of the cross- 
examination of the witness till the next 
day on the ground of his unpreparedness; 
but he „did notask for an adjournment 
of the trial itself; the application was re- 
fused. The Counsel 
from the case; the result was that at least 4 
important prosecution witnesses were not 
cross-examined at all and the later P. Ws. 
but inefficiently cross-examined; whilst it 
seemed possiblethat had the earlier wit- 
nesses been cross-examined matters might 
have been elicited which could usefully 
have been employed in the cross-examina- 
tion of the later witnesses. Woodroffe and 
Sharffudin, (JJ.) held that the refusal was 
unreasonable and ordered a now trial by 
another Judge. . 
. In the latter case the rules provided that 
the Court should normally close at 4. P. m. 
A certain Small Cause Court Judge, how- 
ever, sat on till 5 P. 3. and then called 
on a fresh case; the defendant was then 
present but the plaintiff was not; the Judge 
dismissed the plaintiff's claim; (Pigot, J.) 
held that he could not rightly do so. 

I think that it must be obvious that for 
practical purposes it is quite improper for 
a Judge to insist on sitting beyond the 
prescribed hours unless, of course, the 
lawyers in the case agree. The lawyets 
are professional men who have to regulate 
their interviews in accordance with the 
regular and prescribed hours of the Court's 
sittings and”). do not think it is reasonable, 
except for really unavoidable necessity or 
‘for the agreed canvenience of all concerned, 
that a Court should insist on sitting at 
_ times neither prescribed nor suitable. 

It is true thatin the present case it ap- 
pears from the order-sheet that on January 
6th the Public Prosecutor suggested thatthe 
Assistant Sessions Judge should re-call thg 
Deputy Ragistrar in order to offe? to the 
accused's Pleader an opportunity of cross- 
examining him. The order-sheet at thi$ 
juncture reads, “The :Vakilfor the accused 
Mr. Mathura Nath Sinha says thathe him- 
self thought of asking the Court for this, 
but he does not wish to cross-examine the 
Deputy Registrar because some other wit- 

(1) 25 Ind. Cas. 348; 41 C. 299; 15 Or. L. J. 593. 


(2) 66 Ind. Cas. 167; 44 A. 325; 20 A. L. J. 138; (1922) 
A, I. R. (A) 72. A 
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thereupon retired 
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nesses have already been examined after the 


- Deputy Registrar and he does not propose 


to cross-examine the Deputy Registrar 
now. Since the defence does not wish to 
avail of the facility which was proposed 
to be given to cross-examine the Deputy 
Registrar the Court does not think it 
necessary to re-call the Deputy Registrar.” 

I think itis possible that this incident, 


i.e the action of the Assistant Sessions. 


Judge in insisting on the accused's Pleader 
cross-examining the Deputy Registrar on 
the 3rd January afterthe usual hours not- 
withstandinghis protest—anincident which 
I feel was rather unfortunate—may have 
had a very considerable effect upon the 


‘Jury; but although I feel the difficulty in 


which the accused’s Pleader was placed 
both on the 3rdand on the 6th I think it 
was unfortunate again that the Pleader on 
that latter date refused to cross-examine 
the Deputy Registrar; for he had then 
considerable material for so doing. 

I think again thatit is possible that 
the fact that the Deputy Registrar was 
not in the upshot cross-examined at all 
may also have affected the Jury’s attitude 
and their verdict. 

The learned Counsel for the appellant 
suggests that the real reason why the ac- 
cused made a confession before the Magis- 
trate was because, having been induced to 
confess to the Deputy Registrar by threats 
of punishment, he felt that he would be 
in an incongruous position if before the 
Magistrate he adopted quite a different 
attitude; although Counsel points out also 
that owing to the entire absence of cross- 
examination of the Deputy Registrar the 
accused’s allegation that he was threatened 
by the Deputy Registrar in the verandah 
of the Magistrate's Court a day or.2 before 
he in fact made his confession before the 
Magistrate stands, however, improbable it 
may sound, uncontradicted. 

He also suggests that as the Deputy 
Registrar was not cross-examined and as 
the Counsel puts it, the accused's Pleader 
was given no proper opportunity to cross- 
examine the Deputy Registrar, the Deputy 
Registrars evidence must bé regarded as 
altogether inadmissible. The learned 
Counsel, however, and in my opinion 
wisely does not ask on these grounds for 
a new trial; nor could I, had he done so, 
have felt it desirable to order one, Al- 
though I think the Judge was wrong in 
his procedure on the 3rd, I do think there 


. 


972 


was a sufficiently suitable opportunity 
given for cross-éxamination of the Deputy 
Registrar on the 6th. 

I do not, therefore, feel that there is any 
ground for contem plating the excision of 
the Deputy Registrar's evidence. I am not 
impressed with the suggestion that the 
accused thought his position would be 
adversely affected if he made before the 
Magistrate astatement totally different to 
_ that which he had made before the Deputy 

Registrar; for the same reasoning would 
apply, only with even greater force, at 
his appearance before the Sessions Court. 

I certainly cannot credit the absurd 
story of the Deputy Registrar having ac- 
cess to the accused when in custody and 
threatening him in the verandah of the 
Magistrate’s Court house. 

I am unable to understand by what 
processes of thought the Jury arrived at 
their verdict. I can only imagine that 
they may have been moved by sentiments 
of compassion which, however, laudable 
they may be, could not justify a verdict 
_of not guilty in the face of what I regard 
as overwhelming evidence to the contrary 
effect. If, however, their view was prompted 
by any feeling that thé course of.the trial 
resulting in the non-cross-examination of the 
Deputy Registrar had materially prejudiced 
the accused's defence, they certainly gave 
no indication that such was their opinion; 
nor do I think that any such considera- 
tions, should in this case meterially have 
borne upon. their verdict. 

I have on more than one occasion stated 
from the Bench my reluctance to interfere 
with the findings of a Jury and I ‘am 
still more loath to do soina case where 
that verdict is one of not guilty. But 


sometimes one is bound to correct what is 


wrong and this is, I am sorry to say, one 
of thuse cases. I have no hesitation in this 
case, after having considered very care- 
fully the entire evidence and after having 
given due weight to the opinions of the e 
Assistant Sessions Judge and the Jury in 
detiding that the recommendations in this 
Reference must be accepted; that the verdict 
of the Jury must be set aside and the ac- 
cused convicted of both the offences with 
which he was charged. 

There remains “only the question of 
sentence and here I am conscious that 
one must feel a certain sympathy with 
the accused's position; but his age and 
the nature of his offences preclude ‘his 


SUKHPAT LAL V. EMPEROR, 


(89 I. 0. 1923) 


being dealt with under th®se provisions 
of the Cr. P. C., which are applicable to 
first offenders, . 

It is, however, not unimportant to notiċe 
the youngman’s age (23)and his heavy 
family obligations which entailed the 
maintenance of wife and three children 
besides, owing to his father's death, his 
mother; his ‘salary was very small and it 
is hard to see how he could well support 
such a family on it; and, ifitis true that 
hehad had, as he says, his previous month's 
salary stolen, he was no doubt hard pressed 
and asomwhat easy target for the arrow of 
temptation. It issad toseea young man 
on the threshold of his career and life in 
such a predicament; but I feel sure that 
I am doing right in taking a lenient view 
of what has taken place. The learned 
Counsel for the accused tells us that his 
client has already been in custody for 
some months t. e., I gather since his arrest 
in September; and I think that that custody 
is probably sufficient punishment for him; 
but he must undergo simple imprisonment 
for one day. Ihope that in future he will 
do his best to retrieve his nameand error 
and that he may havein future a chance 
of doing so. 

Kulwant Sahay, J.—I agree. 

Z. K. > Reference accepted. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPLICATION No. 86 oF 1924. 

July 29, 1924. 
`a Present:—Mr. Pullan, A.J. C. 
SUKHPAT LAL—APPLICANT 
versus 
TEMPEHROR—OprositEe PARTY. 
Criminal Procedure Code (Act V of 1898), s. 260-— 
Public servants, whether can be tried summarily —Ques- 
“tion of gitle—Summary trial, whether permissible- - 
Refusing to hear Counsel—. -Revision—High Court, whe- 
gher will interfere, 
There isno law forbidding the summary trial of ` 
public servants for petty offences. [p. 973, col. 1.] 
The mere fact that a case involves a question of title 


is not sufficient ground for holding that the case is too 7 


complicated for summary trial. pra) 
The fact that a Sessions dge dismiss»; an 
application for revision summarily “without hearing 
eae is no ground for interfering with his order. . 
ibid.] 
Application for revision against an order 
of the Sessions J uage, Rae Bareli, dated the’ 


[89 I. O. 1925] 
Ist May 1924, jn Criminal Revision No, 14 
of 1924, preferred against that of the Ma- 
gistrate, First Class, Partabgarh, dated the 
Ist April 1924. - aS 

Mr, Ali Zaheer, for the Applicant. 

Mr. S.M. Ahmad, for the Opposite Party. 

ORDER.—This is an application in 
revision „of an order of the Sessions Judge 
of Rae Bareli who refused to interfere with 
a summary conviction under s. 426, Indian 
Penal Code. The applicant is a village 
patwart. He was tried and convicted of 
an offence under s. 426, Indian Penal Code, 
in that he cut down certain trees which be- 
longed to the complainant, There is no- 
thing irregular or illegal in the proceedings 
ofthe Magistrate and though one of the 
grounds for an application to this Court is 
that the learned Sessions Judge dismissed 
the application summarily without hearing 
Counsel, that also is not a ground for in- 
terfering with the order of the lower Court. 
Two main grounds have been put forward, 
one that the applicant is a public servant 
and the other that the case isof a com- 
; plicated nature and should not have been 
* tried summarily, One-case is cited Dina 
Nath v. Emperor (1), in which it was held: 
that the Magistrate should ordinarily res- 
trict summary trial to simple cases. In 


that case a re-trial was ordered but the case - 


was one under the Indian Companies Act 
~-and involved inspection of certain accounts. 
This case involves a question of title as 
the applicant claims thatthe trees cut dò 
not belong to the complainant but that is. 
not in itself sufficient ground for holding 
that the casé was too complicated: for sum- 
mary trial. Nor is there any law forhidd- 
ing the summary trial of public servants, 
and it would be unwise to makeany general. 
pronouncement to the effect that public ger- 
vants as a class should’ never be tried 
summarily even in petty matters. As to 
. the present case all that I can say is that 
the Magistrate might very well have de- 
cided to try this case in a regular manner,, 
but I do not consider that. the fact that he 
tried it summarily constitutes any irregular- 
ity or illegality or that I should be justified’ 
in ordering a re-trial. The application is 
accordingly dismissed. 

K. S.D; Application dismissed. 

(1) 18 Tnd. Cas. 665; 35 A. 173; 11 A.L. J. 196; 14 
Cr. L. J. 105. l 
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LAHORE HIGH COURT. 
Criminal Revision Perrrion No. 424 
or 1925. 
May 8, 1925. 
Present :—Mr. Justice Harrison. 
KISHEN CHAND—Comp.ainant— 
PETITIONER 
versus 
NANAK CHAND— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), ss. 517, 


520—At what stage Trial Court can pass order under 
s. 517—-In whose favour order can be passed—Order 


. passed by Trial Court ultra vires--Powers under s. 520, 


whether can be exercised. 

No order can be passed under s. 517, Or. P. C., until 
the case is concluded. After that, and within a 
reasonable time, the Magistrate, who heard the case, is 
empowered to act. He may do soat the time of pro- 
nouncing his order or later. [p. 974, col. 2.] 

Abdul v. Ghulam Muhammad, 76 Ind. Cas. 20; 4 L. 
460; 25 Or. L. J. 84; (1924) A. L R. (L.) 261, not fol- 
lowed. 

There is no authority forthe proposition that an 
order under s. 517, Cr. P. O., can only be passed in 
favour of a person from whose possession the property 
was recovered. [ibid.] : 

If an order passed by a Magistrate under s. 517, is 
ultra vires, a Court of Appeal, ete., has no jurisdiction 
to exercise its powers under 56.520 of the Code, 
inasmuch as, such jurisdiction can only arise from an 
order legally: passed under s. 517. [p. 974, col. 1.] 

Petition for revision of an order of the 
Sessions Judge, Lahore, dated the 20th 
February 1925, reversing that of the Magis- 
trate, First Class, Lahore, dated the 24th 
October 1924. 

Lala Durga Das, for the: Petitioner. 

Mr. Anant Ram, for the Respondent, 


JUDGMENT.—The facts of this case 
are that on the 9th of October 1924 Lala 
Shankar Das discharged one Miraj : Din, 
who was sent up for trial under s. 411, 
Indian Penal Code, the allegation being 
that he had received certain gold bangles 
stolen from one Kishen Chand. These 
bangles were recovered from Nanak Chand, 
with whom fhey were pawned.’ On the 
following day, the 10th October, this man 
Nanak Chand applied for an order under 
s. 517, Cr. P. O., and asked to have the 
bangles returned to him. On this the 
Magistrate passed an order on the 24th 
of October 1924 that the bangles- should 
be returned to Lala Kishen Chand “to 
whom they belong and from whom they 
were stolen.”. The order continued as 
follows: “They cannot be. returned to 
the applicant who was the mortgagee of 
the stolen property.” From this order an 
appeal was presented to the Sessions 


Judge, who held that the order passed . 


rad 
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‘by the Magistrate under s. 517 was ultra 
_ vires, He followed Abdul v. Ghulam 


Muhammad (1), in which it was held, that . 


an order under s. 517, which cannot be 
made before the final order in the case 
is passed, can equally not be madè 
after, and must apparently be contem- 
poraneous. While holding that the Magis- 
trate had no jurisdiction under s. 517 
the Sessions Judgeheld that he himself 
had jurisdiction under s. 520, and over- 
looked the fact that such jurisdiction could 
only arise from an order legally passed 
under s.517, Hedirected that the bangles 
be restored to Nanak Chand, from whose 
possession they had been recovered. From 
that order this application for revision has 
been presented. 

‘With all respect to the learned Judge, 
who delivered the judgment reported as 
Abdul v. Ghulam Muhammad (i), I cannot 
agree with the view taken by him. In 
Sohni's Commentary at page 1081 there is 
a paragraph headed “order ought not be 
made before the conclusion of an enquiry 
or trial”, a self-evident proposition as the 
words of the section say “when an enquiry 
or trial is concluded.” Half way down 
the paragraph, the words occur “he (the 
Magistrate) must make the order at the 
time of passing judgment,” and the 
authority quoted in support of this further 


dictum is Rash Mohun Goshamy v. Kali - 


Nath Raha (2). Now, this ruling dealt with 
s. 132 (a) of Act VII of 1869, which ran 
as follows: 


“When a trial in any Cama Court - 


is concluded the Court at the time of 

passing judgment may passsuch an order.” 
The important words of the section are 
“at the time of passing judgment”. These 
words were omitted from the present Code 
presumably for very good reasons and 
when a, distinct provision of this nature 
is excluded from the corresponding section 
of the amended Act, such exclusion can 
only mean that the restriction is removed 
and that such orders are not confined to 
orders passed at the time of pronouncing 
judgment or: passing the final order, and 
embodied in such final order or judgment. 
Counsel for the respondent then contends 
that an order giving him possession would 
have been legal but that an order giving 
possession to the man, who was found to 
1) 76 Ind | Cas. 20; 4 L. 460; 25 Or. L, J. 84; (1924) 


A. L. R. (L.) 261. 
(2) 19 W. R. Or, 3. 
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be the owner, was illegal. eHe also con- 
tends that because the order of discharge. 
does not state definitely, as does thé later 
order, that the bangles are the property 
of Kishen Chand, the Magistrate had no. 
jurisdiction to give a finding on this point. 
If an order of this sort could only be 
passed in favour of a person fram whose 
possession the property was -recovered such 
orders would in the majority of cases be 
confined to orders restoring stolen pro- 
perty to thieves or receivers. In my 
opinion, the meaning of the section is: 
clear. No order can be passed until the 
case is concluded. After that, and ob- 
viously within a reasonable time, the 
Magistrate, who heard-the case, is em- 
powered to. act. He may do so, at the 
time of pronouncing his order or later. I 
hold: that the original order was correct 
and intra viresand I restore it. 
S. D. Original order restored. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL SANG 115 oF 1924, 

“July 21, 1924. 
Present:—Mr. Kinkhede, A. J.C. 

LAL CHAND—Accusep—AvrPLICanT 
VETSUS 
EMPEROR—Non-APPLICANT. 

Summary Trial—Short notes of evidence—Magistrate, 
duty of—Notes not kept on recor ee Coie whe- 
ther can be quashed, 

Where, ina summary trial, the Magistrate makes 
short notes-of the evidence of the witnesses heard by 
him in the course of the trial, sugh notes form part of, 
the record and the Magistrate is bound to keep them 
on the record and not destroy them. 

Where such notes have not been kept the conviction 
is liable to be set aside. 

Satish Chandra Mitra v. Emperor, 61 Ind. Cas. 846; 
48 0. 280; 32 O. L. J. 451; 22 Cr. L. J. 462, followed, i 

Criminal revision of an order of the Magis- 


trate, First Class, Jubbulpore, dated the 22nd 


December 1923, in Summary Trial No, 91 of 
$923, 

Mr. J.C. Ghosh, for the Applicant. 

ORDER.—Mr. J. CO, Ghosh, Advocate, = 
for the applicant heard. None appears for 
the opposite side or for’ the Crown. The 
explanation- called for from the Trying: 
Magistrate read. It appears he had made 
short notes of the evidence of the witnesses ` 
heard by him in the course of the trial. He 


{89 I. O. 1925] 


thus recorde% evidence taken in the case. 
Under the authority of Satish Chandra 
Mitra v. Emperor (1). .1 hold that such 
notes formed part of the record and the 
Magistrate was bound to keep them on the 
record and not destroy them. “I am not in 
a position to form an opinion on the pro- 
priety of the conviction, as I would have 
been able-to.do if I had the complete 
record before me. The result is that this 
Ruleis made absolute and the conviction and 
sentence set aside. The fine if any will be 


He 
K. 8. ~- Conviction set aside. 
Por Ind, Ose 816; 48 C. 280; 32 C. L. J. 451; 22 
Gr. 


+ 





. LAHORE HIGH COURT. 
CORIMINAL REVISION No. 2082 or 1923. 
April 11, 1924. 
Present:—Sir Shadi Lal, Kr., Chief - 
Justice. 

NURA AND orHers—AccusEp— 
E NA 


EMPEROR- RESPONDENT. 
Public Gambling Act (IIT of 1867), s. 18—Publis 
place, meaning of—Serai used as stand for" hackney 


~~~earriages, whether public place. 


A place which is in any way dedicated to the use 
of the public is a public place within the meaning Bf 
s. 13 of the Public Gambling Act. In case, however, 
of a place which is owned privately and which is 
not dedicated to the public, the question whether 
it isa public place depends upon the character of 
the place itself and the use actually madeof it. A 
public place within the meaning-of-the section is a 
place where the public go, no matter whether they 
have a right to go there or not, 

A serai taken on rent by a Municipality and gised 
as ‘a stand for hackney carriages, which is resorted to 
by the public, is a public place within the meaning of 
s. 13 of the Public Gambling Act. 

_.Case reported by ‘the Sessions J udge, 
Shahpur at Sargodha. 

GROUNDS.—Lala Vishnu Bhagwane 
Magistrate, Kirst Class, has in this case con- 
victed Nura, Karam Iahi, Lal and Arura ape 
plicants under s. 13 Act III of 1867 of gambl- 
ingin a public place and has sentenced 
Nura and Arura to a fine of Rs. 50 eachand 
Lal and Karam Ilahi to a fine of Rs. 30 
each or in default ‘to undergo one month’s 
rigorous imprisonment. 
warded to the High Gourt for revision on 
the ground that the place where the accused 
_ were found gambling is not a public place, 


- NURA V, BMPEROR. ->` 


The case is for- ` 
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It is evident from the evidence of the 
Secretary, Municipal Committee, that the 
Municipal Committte, Sargodha had ad-; 
vanced Rs. 80 a month toa contractor who 
had taken a house on lease where the hack- 
ney carriages may havea resting place. The 
house has been styled by some of the pro~ 
secution witnesses as “Pathanan wali serai, 
but is a private building taken on lease by 
the Municipal Contractor for the conveni- 
ence of tumtum walas. The kothri of this 
house in which the accused are said to have 
been playing could not, therefore, be called 
a public road, place or ‘thoroughfare which 
words according to the Kashi Ram v. Emp- 
ress (1) seem to apply that the place must 
be one appropriated to the use of the public. 
This ruling was approved in Mul Singh v. 


- Empress (2) and Emperor v, Fajja (3), 


Ghoddu v. Empress (4) it was held “hae a. 
building such asa Hindu temple did not 
fall under the designation of the place as 
used in the above section. It is, therefore, 
recommended that the conviction of the ac- 
cused be set aside. 
Lala Din Dayal, for the Government Ad- 


vocate, for the Respondent. 


ORDER.—The question for consider- 
ation is whether the place where the gam- . 
bling took place isa public place within the 
meaning of s. 13 of the Gambling Act IIL of’ 
1867. Now, the place in question is a serai 
taken on rent by the Municipal Committee 
of Sargodha and is used as a stand for’ 
hackney carriages. The evidence on the 
record shows that the public have a right of 
access to the serat and that they sometimes 
stay there for bor 10 minutes. Now, a place 
which is in-any way dedicated to the use of 
the public is of course a public place, but 
where it is owned privately and no such 
dedication has taken place, the question 
whether it isa public place depends on the 
character df the place itself and the use ~ 
actually made of it. As pointed out by 
Grove, J., in Reg. v. Wellard (5) “a public 
place is a place where the public go no 
matter whether they have a right to go or 
not,” 
| Now, there can be no doubt that the serai 
in question is a place resorted to by the 
public, andIam of opinion that itis a public 


(1)17 P. R. 1882 C 

(2) 11 P. R.1890 Gr. 

(3) 9 P. R. 1905 Gr; 2 Or. L. J. 46; 123 P. L. R. 1905, 

(4) 13 P. R.1882 Cr. < 

pee: B.D. 63; 5t L. J. M. O. l4; SLL. T, 
33 W. R. 156; 15 Qox. 0. C. 559; 49 J. P. 293. 
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place within the meaning of the section. 
The recommendation of the Sessions Judge 


cannot, therefore, be accepted. | 
AK Recommendation refused. 


BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOR REVISION 
4 No. 191 or 1925. 

July 15, 1925. 

Present:-—Mr. Justice Fawcett and 

_ Mr. Justice Madgavkar. 

Inve MULJIBHAI HIRABHAI PATEL. 

at —APPLICANT. 


Criminal Procedure Code (Act V` of 1898), s. 195 ` 


(1) (c)—“Court,” whether includes Court in Native 
re word “Court” in cl..(c) of sub-s. (1) of s. 195 
of the Cr. C. does. not include a Court in a 
Native State. o MAH 
Criminal application for revision against 
an order of the Resident Magistrate, First 
Class, at Nadiad. 
“Mr. N. P. Desai, for the Applicant. 
i JUDGMENT. 2. f 
Fawcètt, J.—In this case itis said 
that sanction is necessary for the prosecu- 
tidy of the applicant under s. 195, (1) (¢) 
Or. P. C. ‘This, however, assumes that the 
word ‘Court’ in that clause includes a Court 
in a Native State such as Baroda State. 
“As at-present advised, wé do not think 
that: that ‘word can possibly be so con- 
strued, and: we may refer to Chanmalapa 
y, Abdul Vahab (1) in support of this view. 
Obviously there is a difficulty in suppos- 
ing that the Legislature intended that com- 
plaints or sanctions should be made or 
issued by Courts not within the territorial 
jurisdiction of the Legislature but outside 
its control. : ; 
Madgavkar, J.—I agree. The open- 
ing words of s. 195, Or. P. ©., “no Court 
shall take cognizance” clearly limit the 
meaning of the word ‘Court’ to British 
Indian Courts to which alone the British 
Indian: Legislature could direct the pro- 
- hibition which follows in the section. It 
is, therefore, difficult to attach a wider 
meaning to the same word ‘Court’ in the 
remaining clauses of s. 195. Moreover, s.1 
“limits the ambit of the Code to British 
India, and no reason isshown for widening 
the meaning of the Courts in British India 


(1) 8 Ind. Cas, 645; 12 Bom, L, R. 977; 35 B. 139, 
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to Courts in Native States, as ip sought by 
the applicant. The application must, in my 
opinion, fail. a . 

Z. K. Application rejected. 


CALCUTTA HIGH COURT. 
CRIMINAL REvISION No. 12 or 1925. 
March 13, 1925. 
Present:—Justice Sir Babington Newbould, 

*  Kr.and Mr. Justice B. B. Ghose. : 
EMPEROR— PROSECUTOR 
VETSUS 
JAFAR RAKI—<Acctsep. f 
. Criminal Procedure Code (Act V of 1898); ss. 107, 
112 (2), 358, 860—Security proceedings—Enquiry—De- 
position of witness, whether must be read in presence 
of accused, f 


Section 360 of the Cr. P. C. is not applicable to an 
enquiry under s. 107 of the Code and it is not, there- 
fore, necessary in such an enquiry to read over to a 
witness his deposition in the presence of the accused. 

Criminal revision’ against an order of the 
Sessions Judge, 24-Parganas, dated the 7th 
November 1924, . i 

Mr. Ashraff Ali, Deputy Legal Remem- 
brancer, for the Crown. J 

JUDGMENT.—It does not appear to’ 
be necessary for the deposition to be read 
over to the witness in the presence of the 
acqused in the case of an inquiry under 
s. 107 of the Cr. P. ©. Under s. 117 (2) of 
the Code such inquiry shall be made in the. 
manner prescribed for conducting trials 
and recording evidence in summons cases. 
The manner prescribed for recording evi 


, dence in summons cases is to be found in 


s. 355. Section 360 is applicable to the - 


| evidence of witnesses taken under s. 856 


or 357, and is not applicable toa casein 
which the evidence is recorded under 
s. 355. 3 i 4 

We make this Rule absolute. We set 
aside the order of the Sessions Judge allow- 
ing the appeal; and direct that-the appeal 
bg re-heard on the merits. 

Z. K. Rule made absolute. 


1891. 0. 1925) » ; 
rane LAHORE HIGH COURT: f 
“SEOOND. Cıvıl APPEAL No. 1343 oF 1924. 

i = ee : March 27, 1925. . 


~. Present :—Mr. Justice Martineau. 
SARDAR KHAN AXD OrHERS—PLAINTIFFS 


+ —ÅPPELLANTS 
~ Mersus - 
HIDAYAT AND Ga e sa Dan ANI = 
<: RESPONDENTS... 
` Customh—Gift of. ‘ancestral property in favour of 
son-in-law, validity. of ~Wains dats of . Jhang 
District. 


Among Wains ‘Jats. of ‘the Jhang District a male 
proprietor is not competent to make a gift of 
ancestral property in favour of his son-in-law who 
is also one of his collaterals,.in the presence of 
other collaterals of the same degree. 


Second appeal against a decree of the 
District Judge, J hang, dated the 18th Feb- 
ruary 1924. 

Mr. Kashi Ram, for the Appellants: 

Mr. Amar Nath Chopra, for the Respond- 
ents. 


JUDGMENT.—Shera, a Wains Jat of 
the Jhang District, sold a house and a share 
in a well .to Hidayat, who isthe son of one 


of -his cousins and is also his son-in-law.’ 


The plaintiff, who is also acousin of Shera, 
sued to contest the sale and was given a 
declaratory decree by the Subordinate 
Judge, who found that Shera was not 
competent tosell the property, which wag 
| ancestral, without necessity and that no 
necessity was proved. The District Judge 
on appeal found that there was practical. 
ly . no consideration for.the alienation, 
which was really a gift-but that-in accord- 
ance with the answer -to question -No.12 of 
the riwajiam the gift toa collateral was 
- valid, and ht, therefore, dismissed the suit. 
The plaintiff has appealed to this Court, 
having..obtained a certificate under s,.41 (3) 
of the “Punjab Courts Act. 
The learned District Judge appear& to 
have gone beyond the pleadings and the 


issues, for there wasno plea by Hidayat - 


that Shera had power to mike a gift of 
the land to him, nor was the. -question of 
the power to make a gift ‘put in igsue. IA 
the second place the learned -Judge ap- 
pears to have entirely misread. the answer 


to question No. 12 of the-.riwaj-i-am. He. 


says that-it provides that a land owner 
‘ean deprive his brother or .a brother's son 
by making a Will or a gift. But I find 
that all that is stated therein is that, 
except with the consent of sons and grand- 
sons or,.in their absence, with the con- 


sent of a brother or a nephew, an owner- 
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` cannot give. his immoveable property in 


charity to a person who is not a relation. 


-There is nothing. in. that.entry :to, show 


that a gift of ancestral land can,. be-made - 
to one collateral in the -presence of an- 
other, nor is there evidence of, instances of 
such gifts i in support -of the custom'alleged 
by the defendant. As Shera wag a “Tat, 
and the evidence shows that he ang his 
forefathers lived by cultivation it was 
for the defendant Hidayat -to show, that 
the gift was valid by custom, and. in. this 
he has entirely failed. 

- I accordingly accept the sonal; reverse 
the decree of the lower. Appellate Court, - 
and restore the decree.of the Trial Court. 
The respondent Hidayat will-pay the appel- 
lants costs throughout. 


Z. K. Appeal accepted, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT... 
Civi -Revision No. 85 or 1924. 
September 9, 1924. -> 
Present:—Mr. Kinkhede, A. J. ©. 
SANKOLE AND -ANOTHER— DEFEN DANTS— 
: APPLICANTS . 
versus - 
BADRIDAS—Pratntter—Now- APPLICANT," 
Contract Act (IX of 1872), s.. 48-—JSoint : fcontract, , 
liability undet'—Promisor receiving - consider ation— 
Contract, whether enforceable. 


If an alleged “joint contract by two persons’ is « 


unenforceable against one of them on the ground, 


that he was not privy to it, ór did not sign it, it cis 
not unenforceable against the other, who has signed it 
and received the ‘cousideration — under its “Ep 978, 
col, 2 

Reet Sahib v. Vasanta Rao, 12. Ind. Cas. 499; 
34 M. 3 4 at p. 319, followed. 

Sivasami Ghetti v. Sevugan Chetti, 25 Á. 339; 12 M. 
L. J. 17, referred to. 

Civil revision against a decree of the 
Small Cause Court Judge. Saugor, in Civil 
Suit No. 832 of 1923, dated the 15th January 

1924. 
Mr, G. L. Subhedar, for the Applicants. 
Mr. J. Sen, for the Non-Aphlicant. 


“ORDER.=—This revision petition is 
pressed as regards two sums :— 

(1). The amount of Rs. 118 claimed in 
respect of the transaction evidenced by 
the pro-note. dated 15th December 1921 
and decreed against defendant No. 2 or 
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rather the assets of Vasudeo in his hands, 
although the pro-note is held to be in- 
valid, 

(2) The amount of Rs. 7-2-0 claimed on 
account of interestat Re. 1 per cent. per 
mensem on Rs. 50 advanced on 10th April 
1922 to Munnalal even though there was 
no express agreement about the rate of 
interest, which has been decreed against 
his assets in defendant No. l's hands. 

As regards the 2nd item suffice it to say 
that the inference drawn by the Judge Small 
Cause Court that the rate was impliedly 
Re, 1 per cent. per annum is a proper infer- 
ence deducible from the fact that the pre- 
vious transactions carried a liability for 
Re. 1 per cent. per mensem interest on the 
joint khata of the two brothers Munnalal 
and Vasudeo, The plaintiff's admission in 
the witness-box is consistent with the 
existence of-a liability for interest at 
Re. 1 per cent. per mensem by implication 
under these circumstances. I see no reason 
to interfere with the award of interest 
Rs. 7-2 0 on the loan of Rs, 50 dated 10th 
April 1922. 

The next question is whether the Judge 
‘of the Small Cause Court was right in 
decreeing the claim in respect of Rs. 118 
although he held that the pro-note which 
was the basis of the claim was invalid 
and unenforceable and further found that 
the amended claim was also untenable 
as the plaintiff failed to prove that there 
was any understanding that the other 
brother would be liable for a debt ad- 
vanced to one of them. It is contended 
thatthe case of Sivasami Chetti v. Sevugan 
Chetti (1) has been improperly distingu- 
ished from and that of Nathusa v. Phul- 
chandra (2) incorrectly applied to the facts 
of this case, 

I have considered the matter very care- 
fully and I am of opinion that the judg- 
rnent sought to be revised is correct. It is 
not the case of either party that no liabi- 
lity was to attach even to Vasudeo the 
person who received the money, unless and 
tintil the other ` borrower Munnalal had 
affirmed the borrowing by signing the 
promissory-nole. It is not also admitted, 
on behalf of the plaintiff that even the 
hand that received the money was not to 
refund it simply because the transaction 
was perfected in the manner contemplated 
by the parties. The plaintiff, no doubt, 
(1) 25 M. 389; 12 M. L. J. 17. 

(8) 14 Ind. Cas, 399; 8 N. L, R, 7. 
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failed to substantiate the glternative case 
set up by him that the two brothers were 
to be liable even , on the borrowing of 
one This alternative case was advanced 
with a view to implicate defendant No. las 
the legal representative of Munnalal by 
showing that he (Munnalal) had agreed to 
be a joint debtor with Vasudeo. That case 
failed as against defendant No. 1 and, there- 
fore, he or the. assets in his hands were 
exonerated from liability but Ido not see 
how the defendant No. 2 who is the legal 
representative of the deceased Vasudeo 
who actually received the money can 
escape from him liability to satisfy his 
father’s debt out of his assets inherit- 
ed by him. The two brothers were sepa- 
rate from each other, and, therefore, in order 
to establish their joint and several liability 
in respect of the transaction dated 15th 
Decemher 1921 it was necessary for the 
plaintiff to allege and prove that the two 
brothers were parties to the pro-note, and 
failing that, at least, to the transaction 
which was to ripen into the pro-note, 
The lower Court has held that the plaintiff 
failed to establish both these facts. The 
necessary consequence of this failure was 
as it ought to be, an exemption of Munnalal 
and his heirs from the liability sought 
to be fastened on him or them and not 
a total extinction of the creditor's right to 
demand the’ money advanced, from Vasu- 


deo who received it or his heirs who in- 


herited his assets. There is no finding 
that Vastideo was to. be liable ‘only if 
Munnalal was also liable, There is nothing 
in the contract to suggest. this. The 
case of Sivasami Chetti v. Sevugan Chetit 
(1) is, therefore, no authority for the pros 
position that if an alleged joint contract 
by A and Bis unenforceable against A’on’ 
the ground that he was not privy to it, 
or did not sign it, it is also unenforce- 
able against B who has signed it and 
received the consideration under it, Com- 
pare Sethuram Sahib v. Vasanta Rao (3), 
The plaintiff's claim so far as it related 
to the amount of Rs. 118 was I think 
rizbtly decreed against defendant No. 2 
as the representative of the debtor, Vasu. 
deo. 

This dispenses with the necessity of ` 
showing how far the facts of the case of 
Nathusa v, Phulchandra (2) were misapplied 
to the facts of this case. The question 


(3) 12 Ind. Oas. 499; 34 M. 314 at p. 819 
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there involved was in respect of a pro-note 
given by way of substitution for a pre- 
existimg liability and as thé substituted 
security did not operate as a complete 
novatio the ereditor's right to fall back and 
sue on the original cause of action was 


maintained. The present is nota case of ° 


that kind. Here the principle applicable 
is widely different. The primary contract 
itself having been left defective in certain 
particulars it is fairly arguable that no 
valid joint contract came into existence, 
but that it -remained only a contract by a 
simple individual to re-pay a loan and was 
enforceable as such or at any rate gave a 
right to the creditor a right to claim refund 
of moneys paid by him to the individual 
borrower. No question of jsubstitution 
arises here, 

Oo the whole the plaintiff's claim has 
been rightly decreed. I see no reason to 
disturb the decision of the Small ‘Cause 
Court Judge. The application is, therefore, 
rejected with costs. Other costs will be 
borne as already incurred. 


G, R. D. Application rejected. 


anan 


LAHORE HIGH COURT. 
Miscattanwous SwconD Oivin APPEAL, 
No. 2574 of 1924, 
April 21, 1925. ` 

Present:—Mr. Justice Jai Lal, 

BHAGWAN DAS AND ANOTHE— DROREE- 
HoOLDERS —A PPELLANTS 
7 G Versus 

RAHIM DAD KHAN—Jupement-Dentor 

—RRSPONDENT, ` . 

Execution of decree—Default of decree-holder— 
Order that decree has been fully satisfied, legality of. 

A decree-holdar took out a warrant for the arrest 
of the judgment-debtor but made defiult in having 
it exzcuted inspite of several reminders by the 
Court. Finally he was informed by the Court ghat 
he should appear on a’ certain date and” explain why 
he did not have the warrant servedand was warned 
that if he did not appar the execution proceedings 
would be filed as fully satisfied. Tha decres-holder 
failed to appear on the date fixed and on subsequent 
dates to which the casa was adjourned, and the 
Court thereupon filed the exesution proceedings 
stating that the decree had been fully satisfied: 

Held, thatin the absence of proof that the decree 
had, as a matter of fact, baen fully satisad the 
Court had no jurisdiction to record such satisfaction 
and that its order mush, tharefore, be set aside ag 
having bean made without Jurisdiction. 
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Miscellaneous second appeal from an 
order of the District Judge, Dera Ghazi 
Khan, dated the 6th June 1924. . 

Mr. Afukand Lal Puri, for tie Appel- 
ants. 


Mr. Badr-ud-din Qureshi, for the Respond- 


ent. f 

JUDGMENT.—The full facts are men- ` 
tioned in the judgment of the learned 
District Judge. The decree-holder took 
out a warrant for the arrest of the judg- 
ment-debtor, but made default in having 
it executed in spite of-several reminders 
by the Court. Finally, he was informed 
that he should appear in Court on the 
20th February 192}, and explain why he 
did not have the warrant served, ani was 
fuither warned that if he did not appear 
the execution proceedings would be filed 
as fully satisfied. The decree-holder did 
not appear, but it appears that on an 
application by his Pleader, 17th March 
1924, was fixed for his appearance. The 
decree-holder failed to appear on the 17th 
March and, also on the 28th March to 
which date the proceedings had been ad- 
journed. The Executing Court there- 
upon filed the execution proceedings and 
further ordered that the decree had been 
fully satisfied. On that day, however, 
Counsel for the decree-holder was present 
in Court. From this order the decree- 
holder appealed to the District Judge who 
dismissed the appeal, holding that. the 
order ofthe Executing Court was justified 
in view of the repeated defaults hy the 
decree-holder in appearing in Court, anti 
the express orders of the Court as to the 
consequence of such defaults. 

Mr. Badr-ud-din Qureshi, who appears 
forthe judgment-debtor, has candidly ad- 
mitted that he cannot support the order 
so far as it relates to the decree being 
fully satisfied. There igsno provision in 
law which justifies such an‘’order undef 
the cireumstanc:s found; it is ajmutted 
that there was no proof that the decree 
had, as amatter of fact, been fully satis» 
fied. The decree-holder could have ben 
penalised in other ways for his default, 
but the course adopted by the Courts 
below has not the sanction of the law. 
Cons2quently I accept this appeal and 
order that the execution proceedings be 
consigned tothe record room for want of 
prosecution by the decree-holder. That 
portion of the order of the lower Court : 
which relates to the decres having been 


886. 


“fully satisfied is set aside. The parties 


will bear their own costs throughont, and: 


no costs will be given to the decree-holder 
in respect of the execution proceé*ings 
which have been consigned to the record 
room in consequence of his default. 

Z. K. Appeal accepted. 
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BOMBAY HIGH COURT. 
First CIvIL'APpeaL No. 344 or 1923. 

f February 13, 1925.. 
_Present:—Sir Norman Macleod, Kr. 
Chief Justice, and Mr. Justice Coyajee. 
DEEKAPPA MALAPPA HUBLI— 


, APPELLANT 
Sot. Fe, ake versus: 
OHANBASAPPA RACHAPPA NISELI— 
ʻi RESPONDENT. 


- - Civil Procedure Code (Act V of 1908), ss. 68, 78— 
BHeecution of decree--Property attached by Court of 
higher grade sold by Court of lower grade—-Procedure-— 
` Praiister of sale-proceeds ‘to’ Court of higher gradé— 
_ Rateable distribution. l 
|, Where property which has already been attached 
by.a Court of a higher grade in execution of a decree 
is sold by a Court of a ‘lower grade in execution of 
another decree against the same judgment-debtor, 
the Gsiirt of the higher grade has jurisdiction, under 
a: 63 of the C.P. O., to direct that the sale-proceeds 
of the. property, along with the execution application 
pending in the Court of the lower grade, should ‘be 
transferred from the latter to the former Court, and 
thereafter to distribute the sale-proceeds rateably 
amorigst the decree-holders who have qualified them- 
selves under s. 73 of the C. P. G. [p. 982, cols. 1 & 2] 
. Appeal from the decision’ of the First 
Class Subordinate Judge at Dharwar, in 
Darkhast No. 123 of 1923. - f 
Mr. Nilkanth Atmaram, for the Appellant, 
" Messrs. A. G. Desai and S. B. Jathar, for 
the Respondents. 


JUDGMENT. 

Macleod, C. J.—The appellant in this 
ase obtained a decree on January -23, 1.423 
dm. Suit No. 201 of 1921 in the Court of the 
First Class Subordinate Judge of Dharwer 
@gainst one Chanbasappa Rachappa, res- 
pondent No. 1."” He had obtained an attach- 
ment before judgment on certain proper- 
ties of the respondent on July: 12, 1929, 
‘This attachment was confirmed by- the 
sdecree, Other creditors of the respondent 
' shadsobtained. decrees against him in the 

Gourt::0f the: Beeoud- Olass. -Subordinate 
ee err: ie < 
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Judge at Hubli. The present opponent 
No. 2 oblained'a decree inte Hubli ‘Court 
on June- 23, 1922, and attached certain of 
the respondents’ property on Juné 29,1922, 
That property was sold in execution by the. 
Hubli Court on March 16,1923. Opponent 


“No. 3 obtained a decree in the Hubli Court 


on July 9, 1922, and in execution of that 
decree certain other propérty of the ‘res- 
pondent was sold on July.14,:1923. All 
the properties sold in execution of these two, 
decrees had been already“ attached ‘before 
judgment in the Suit No-. 201 of 1921. 


It will be seen, therefore, that in spite 
of the attachment having been levied on 
the respondents’ property by the ‘First 
Class Subordinate Judge's Court, -the pro~ 
perties were sold in execution of decrees of 
the Second Class Subordinate Judge's 
Court, and the sale proceeds were lying in 
that Court. The present appéllant made 
an application tothe First Class Subordi- 
nate Judge of Dharwar that the sale pro- 
ceeds should be sent for from the ‘Second 
Class Subordinate Judge's Court. The 
Judge first made an order that the sale 
proceeds should be sent to his Court, and 
the claimants were referred to s. 63 O. P. 
C., to have their claims settled. Thesame 
day he appears to have withdrawn that 
order and told the applicant that he should 
move the District Judge for the transfer of 
the sale proceeds tothe First Class Sub- 
ordinate Judge’s Court, referring to the 
decision in Patel Naranji Morarji v. Hari- 
das Navalram (1). In that case some pro- 
perty had been first attaehedin execution 
of a decree cf the SecondiClass Subordinate 
Judge of Surat and was thereafter attached 
in execution of a decree of the First Class 
Subordinate Judge. The Second Class 
Subordinate Judge's Court sold the prö- 
perty, and the holder of the decree passed 
by the First Class Subordinate Judge 
then applied to the Second Class Subordi- 
nate Judge .to set aside the sale on the 
ground thatit was invalid under s. 285 of 
thè Code of 1282. as having been made while 
the attachment levied by the First Class 
Sut ordinate Judge was pending, and on the 
Second Class Subordinate Judge’s refusal 
to do so, he applied to the High Court 
under its extraordinary jurisdiction. It was 
held-that the sale was good, and that the 
applicant had no 1ight toask the Second 
Class: Subordinate Judge to set aside the 


(1) 18 B. 458; 9 Ind. Dea. ‘Cy. a) 815, 
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sale as made without jurisdiction, although 
‘possibly he might have applied to the Dis- 
trict Judge to transfer the proceeds realized 
‘by the sale to the First Class Subordinate 
Judge's Court. | ; 

The section of the Code of 1908 corres- 
ponding tos. 285 of the Code of 1832 is 
8. 63 (Ll) Sub-section (2) of that section 
has been. added probably in consequence 
of the decision to which I have just refer- 
red. It runs as follows :—“Nothing in 
this section shall be deemed to invalidate 
any proceeding taken by a Court executing 
one of such- decrees”, a z 
_ The appellant then applied to the Dist- 
rict Court, but'the District Judge con- 
sidered there was nothing inthe Č. P.C. 
to authorise a District Court to order the 
transfer of these sale proceeds, althongh he 
referred to the decision in Nilkantha Rai 
v. Gosta Behari Chatterjee 2). : He further 
considered that it seeméd to him better that 
‘the proceedings . which had been begun in 
the Court at Hubli should continu: to an 
enol, and that when that end, hal -been 
reached, those parties, if any, who might be 
pet AN ne the Cage should seek such 
remedy as they might bs „i 
a y might bsable to fad -in 


The appellant thea filed this appeal-under 
8. 47 of the Code against the decision of 
. the Subordinate Judge. Although it is 

not clear on the record what the Subordi- 
nate Judge decided, it may be taken that he 
refused to accede to the appellant's appli- 
“estion to send for the sale proceeds’ from 

the Hubli Court, and advised him to move, 
the District Judge. The appellant has made 
respondents to 
ginal judgment-debtor, but ‘also the two’ 
- decree-holders ‘under the deurees I` have 


_ referred to in the Hubli Court. An objeStion = 
that no appeal-lies™: 


has been taken by them 
and we consider that there was. consider 
we can entertain the appeal as if l 
originally taken the form of an applicatidh 
urder our extraordmary jurisdiction, as 


we consider that the facts now established “ 


before us are very similar to the facts in 
the case already referred to, viz, Nilkantha 
Rii v. Gosta Behari Chatterjee (2). : There 
the petitioner: had obtained a money-decree 
against his 
of the Subordinate Judge. 


EIN ALE A writ af attach- 
ment was -issued ‘and 


‘served, whereupon. 
(2) 4t Ind, Cas, 249; 46 ©, 64; 27 ©, L, J. 145, 
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the appeal not only the ori-~ 


“his Court. The sale, however, had Leen ac- 


judgment-debtor in the Court. tually held by the Munsif,-and. was a valid , ° 


gai 


a claimant appeared but his objection was 


overruled. | The clajinant next proceeded to: 


sue forthe caucellalion of the order and^ ` 
obtained an injunction restraining Lhe peti-; ` 


tioner from pruceediug with the execution 


of his decree till the suit had been deciued. - ` 


Therenpon: the Subordinate Judge stayed 


the sale and proceeded to dismiss the exe-. 


cution case. The latter was ‘discontinued. 


not by reason of default on the part of ihe- 
decree-holder, but at the instance of an un- 


successful claimant who instituted. a suit 


to contest the validity of the order in the. 


claim case. Meanwhile proceedings were 


taken by the opposite party, -another cie-. 
ditor of the same judgment-debtor, for. 


realization of his dues. The ‘sale at his- 
instance was fixed for April 20,1917. On 
the application of the petitioner the Subs 
ordinate Judge wrote a letter to the Mun- 
sif for the stay of the sale. 


place. Thereupon the petition-r applied to 


the Suburdinate Judge to attach the sale. 


The Munsif ' 
received the letter after the sale had taken. 


proceeds deposited iu the Munsif's- Court?’ 


and to distribute them rateably. 


It will be seen that the petitioner was-not 


entilled to rateable distribution under s. 73. 
of the Code, which provides that where. 
- a3sets are held bya Court and more persons 
than one have, before the receipt of such ` 


assels, made application to the Court for 


the execution of decrees for the payment of |. 
“money -passed against the same judgment- 
` debtor and have- not obtained: satisfac ion. 
_ thereof, the assets, after deducting the custé. ' 
‘of realization, shall be rateably distributed , 
samang alt.such’pérsons. The pétutioner 
“had nöt applied for execution of his decree 
` to thé: Cours whichtheld.theassets. In 
-he agas: not:compstent-to make such an 
able justification for that contention. Bap “application; as:the decree obtained by him , 


ifit had. tiré:Court: of. the. Subordinate Judge 


Indeed, 


“could: not- possibly be. executed by the . 


‘Munsif. -Nor had. he been able to obtain 
the -benefit of-the -principle recognised in 
s. 63. 
apply. in-time to the Subordinate Judge 
-under s. 63, the sale might.have been held in 


sale under s. 63 (2), though the Court found 
that in the events which. chad happened 
neither s. 63nors. 73 applied. Then thé 


The Sub-- 
ordinate Judge having, on dune 9, 1917, .. 
dismissed this application, the petitioner: 

_ moved the High Court and obtained a Rule: :- 


If the petitioner had been able to - 


“ Judges considered: whether im the actual 


Ve 
a 


bba 
-tircumstances of the case it was still pos- 
sible for the Court to-give relief to the peti- 
tioner., The Court of thelower grade had 
.actually held the sale in ignorance of the 
fact that proceedings in execution had al- 
ready heen taken inthe Court of a higher 
grade, and that the property brought to 
sale was subject to a legally . subsisting 
attachment effected in that Court. Their 
Lordships, after referring to Patel Naranji 
Morarji v. Haridas Navalram (1) and By- 
kant Nath Shaha v Rajendro Narain Rat 
(3), said (page 69*) :— 

‘“Tf we compare the observations in the 
two cases just mentioned, it becomes ob- 
vious that Sir Charles Sargent pointed out 
the correct procedure to be followed in cases 

-of this character, namely, the Subordinate 

Judge is not to direct the Munsif to trans- 
mit the proceeds to his Court, but should 
move the District Judge to have the proceeds 
so transferred”. 

‘Asa matter offact Sir Charles Sargent 
said that the applicant and not the First 
Class Subordinate Judge, might possibly 
have applied to-the District Judge for a 
transfer of the sale proceeds. However, that 
may be, the High Court made the following 
order:— 

' “Rule obtained by the applicant is made 
absolute, and the order of the Subordinate 
Judge is set aside. It is directed that the 
eale proceeds should be transferred from 
the Court of the Munsif to the Court of the 
Subordinate Judge to be rateably distribut- 
ed by him amongst the decree-holders who 
had qualified themselves under s. 73 of the 
©. P. C., including the present petitioner.” 

‘I can see no difference between the facts 
of that case and the facts in this case. The 
property was sold by the Hubli Court, when 
if had already been attached. by an earlier 
order of the First Class Subordinate Judge. 
The present appellant could not apply to 
the Hubli Court for rateable distribution 
and if the contention of the present op- 
ponents were to prevail, he would lose 
entirely the fruits of his attachment. That 
cannot be a correct exposition of law which 
should prevail. J think the first order made 
by the Subordinate Judge was right, for I 
sée noreason why the application for trans- 
fer of the sale proceeds should be made to 
the District Judge. 

__ Treating this asan application, under our 
extraordinary jurisdiction, we make an 

(0) 12°C, 333 at p. 337: 6 Ind. Dec, (N. 8.) 297. i 
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order that the sale-proceed@s along with 
the darkhast, pending in the HublieCourt 
for rateable distribution, should be trans- 
ferred from the Hubli Court to the Court 
of the First Class Subordinate Judge of 
Dharwar, the sale-proceedsto be rateably 
distributed by him amongst the decree- 
holders who have qualified themselves 
under s. 73 of the O. P.C. The appellant 
to have his costs against the first respond- 
ent. 

Coyajee, J.—I agree. 

Z. K, Rule made absolute, 





LAHORE HIGH COURT. 
Civi; Revision No. 17 oF 1922; 
January 29, 1924. 
Present:—Mr. Justice Broadway and 
Mr. Justice Campbell. 

Dr. BODH RAJ—PLAINTIFE—PETITIONER 


VETSUS 
THe SECRETARY or STATE ror 
INDIA in COUNCIL—Dsrenpant— 
, , RESPONDENT. 

Provincial Small Cause Courts Act (IX of 1887), 8. 
25, Sch. IT, Art. 85 (j)—Suit to recover price of cooda 
wrongfully attached and sold. nature of—Arreal, 
whether lies—Revision—Jurisdiction. 

A suit to recover the price of goods wrongfully 
attached and sold in execution of a decree was filed 
on fhe Regular Side in a Court. the Presiding Offcer 
of which also possessed small cause powers. The 
suit was heard and decided in a manner that lent some 
colour to the suggestion that it was decided as a Small . 
Cause. Plaintiff filed a revision in the High Court 
against the decree of the Trial Conrt: : 

Held, (1) that the suit. fell within the purview of 
Art. 35 (7) of Sch. IT, to the Provipcial Small Carse 
Covrts Act and was, therefore, excluded from the 
cognizance of a Small Cause Court: [p. 984, col. 11 

(2) that the suit must be taken to have been decided - 
by the Trial Court on the Regular Side and inarmuch 
as an appeal was competent against the decision „of 
the Trial Court, :a petition for revision was not main- 
tainable. [ibid.] 

Petition for revision of a decree of the 
Munsif. First Class, with powers of a Jndge, 
Small Cause Court, Kasur, District Lahore, 
dated the 30th November 1924. - 

Bakhshi Tek Chand and Mr. Nanak Chand, 
for the Petitioner. yy 

Lala Jai Lal, R.B., Government Advo- 
cate. for the Resnondent. 3 

,JUDGMENT.—A preliminary objec- 
tion bas been taken to the hearing of this 
petition which is based on two separate 
contentions. Firstly, it is urged that inas- 
much asthe suit was tried by a Munsif of 
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the First Class an appeal against his decree 
“was competent and that, therefore, this 
‘revision did not lie. Secondly, that the suit 
itself, not being of the nature of a Small 
Cause, was excluded by Art. 35 (j) of the 
Small Cause Courts Act from the jurisdic- 
tion of a Small Cause Court and could only 
have beenstried as an ordinary suit by the 
Court. 

As to the first point, it has been contend- 
ed that, the proceedings were clearly con- 
ducted as though the suit was one of the 
nature of a Small Cause. A reference to 
the records lends some colour to this 
contention. No_issues were settled and an 
adjournment was given after the first hear- 
ing’ in order to enable the Counsel for 
both sides to argue the case. On the 
other hand, the plaint -was presented, ac- 
cording to the heading,.in the Court of 
- the Munsif and not of the Judge of the 
Small Cause Court. The judgment is signed 
by the Presiding Officer as Judge Smal 
Cause Court as also in the record, On the 
other handin the body of the decree itself 
the officer is clearly described as a Munsif, 
First Olass. Admittedly the Presiding 
Officer in this case had been given the powers 
ofa Judge of the Small Cause Court. Tf, 
therefore, the suit was one falling within 
the powers ofa Judge, Small Cause Court, 
5. 16 of the Small Cause Courts Act would 
render it incumbent on the Presiding Officer 
to deal with the case as one of the nature. 
To this extent Mr. Tek Chand’s contention 
is perfectly correct. 

As tothe second point, namely, whether 
the case is one of the nature of a Small 
Cause, it has been contended by the learned 
_ Government Advocate that suit being one 

for compensation for illegal, improper, or 
excessive distress, the jurisdiction of, the 
Small Cause Court is specifically excluded 
by s. 15 pf the Act. In support of this 
contention reference has been made to 
Pamu Sanyasi v. Zamindar of Jaipur (1), 
Chimabai v. Dhula Kuppa (2), Muhammag 
Kazim v. Rukia Begam (3) afd Seth 
Karimje v. Kirpal Singh (4). The last two 
decisions relate toa question of limitatidh 
and were cited merely with a view to 
assisting in arriving at a definition of the 
word, “compensation.” On the other hand, 
Mr. Tek Chand has strongly contended 


(1) 25 M, 540. 

. (2) 50 Ind. Cas. 384; 21 Bom. L. R. 281. 
(3) 50 Ind. Cas. 65; 17 A. L, J, 677; 41 A. 413. 
(4) 123 P, R. 1886, : 
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that his client's case is not a suit for com- 
pensation but for the price of articles sold 
under an illegal äistraint. He has referred 
to Chairman of Sontipur Municipality v, 
Bepin Behary Sen (5), Chakradharudu v. 
Venkataramayya (6). Dewan Roy v. Sunder 
Tewary (7) Karuppanan Ambalam v. 
Ramasami Chetti (8), Senthivelu Mudaliar 
v. Varada Charriar (9) and Manbodh 
Acharya v. Ananta Karu (10), A reference 
to these cases shows that the facts in them 
are not on all fours with the facts in the 
present case. For instance, in the first case 
cited no distress had been levied paymenthad 
been made uiider pressure of distraint and 
there had been no tort alleged. The same 


“is the case in Chakradharudhu v. Venka- 


taramayya (6) as well as in Karupanan 
Ambalam v. Ramasami Chetti (8) in Dewan 
Roy v. Sunder Tewary (7) their Lordships 
pointed out that “A suit for money paid 
to redeem a distressis not ona different 
footing from asuit for other money which 
can be recovered as being paid under dis- 
tress of person or of goods or by abuse of 
legal process.” The fundamental pointin 
that decision appears to be that there had 
been a payment.redeeming the distress and 
the suit being one for a refund of money 
so paid it was held to be on the same 
footing as any other claim for money. In 
the present case there was an actual attach- 
ment and sale and the suit is one not for 
refund of any money paid but for the price 
of the goods wrongfully sold. The deci- 
sion in Sentlitvelu Mudaliar v. Varada 
Charriar (9) is brevity. itself and the 
facts are not therein stated. On the other 
hand, thereis a case reported as Rup Kishen 
v. Sobhi (11) in which the facts were that 
certain crops were wrongfully attached in ` 
execution of adecree. The owner of the 
crops made objections, but it was struck off 
without any adjudication, The objector 
then filed a suit in the Small Cause Court 
for the recovery of the price of the crops. 
It washeld by Richards, J.. that the Small 
Cause Court had no jurisdiction to enter- 
tain this suit, and that the mere fact that 
the suit was limited to a claim forethe 
price or the value of the crops which was 
handed to the decree-holders by the Court 

(5) 3 Ind. Cas. 429. 

(6) 22 M. 457; 8 Ind. Dec. in 8.) 327, 

(7) 24 O. 163; 12 Ind. Dee. (x. s ) 775. 

(8) 21M. 239; 8 M. L. J. 165; 7 Ind Dee. (N. 6) 525. 

(9) 16 M. L. J. 353. 


(10) 6 Ind. Cas. 415. 
(dI) 9 Ind. Cas 537; 8 A. L. J. 187. 
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exécuting the decree, did not make the suit ` 


any the less a. suit for’ illegal attach- 


of Schedule Il of the Provincial Small 
. ` Cause Courts Act. In the course of the 


judgment it was -remarked that the Court,. 


i. e the Small Cause Court,’ could not 
possibly. give a decree without deciding the 
‘issue whether the attachment was legal or 


illegal and. that if appears to us, is the. 


real.reason for the exclusion for the Small 


Caugé Court of cases of this nature. In, 


_our’opinion s,° 35 (j) of the Small Cause 
Court Act’ was applicable and excluded 
‘this-case from the jurisdiction of the Small 
Cause Court: The trial must be considered 
to have been held by a Munsif sitting as a, 
Munsifand an .appeal against his decree 


was Competent. The present revision, | 


therefore, fails and is dismissed. In the 
circumstances we direct that the parties pay 
“their own costs in this Court. 
Ze K, Revision dismissed. 


—=— 


. BOMBAY HIGH COURT. 
Tiket Civie APPEAL No, 323 oF 1923. 
mn _ March 17, 1925. 
Present-:—Mr. Justice Crump and 
=f Mr. Justice Coyajee. 
TUKARAM MAHADU TANDEL-- 
4 | PLAINTIFF— APPELLANT 
= VETSUS 
RAMCHANDRA, MAHADU TANDEL— 
| DuPuÅDANT— RESPONDENT. : 
Civil Procedure Code (Act V of 1908), O. KALII, 
rr. 1, 8—Partition suit—Compromise—Plaintiff, whe- 


ther can be allowed to withdraw suit—Procedure— ` 
Hindu Law—Succession— Adoption—Share of adopted i 


son im presence of after-born son. 

The terms of r. 30f O. XXII of the C.P. O. are 
imperative. When a Court is satistied that a suit has 
been, compromised it is bound to pass a decree in 
accordance with the terms of the compromise. The 
special procedure laid down in the rule is not affected 
py the general provisions ofr. 1 of O. KAI. [p. 985, 
eol. 1. 

Tt A most inequitable thata party to a suit who 
has entered into æ compromise should be allowed to 
defeat the compromise by making : an application for 
withdrawal of the suit. [ibid.] 

In a partition suit’a defendant seeking a share of 
ths property in dispute is in the position of a 
plaintiff and in such a suit the plaintif cannot be 
allowsd to withdraw the suit without the permission 
of the defendant, If the plaintifi desires to withdraw 
from the suit, the defendant claiming a share may be 
mado a plaintiff and he might apply to have the 

Jaint amended so as to make the former plaintiff a 

efendant. |p. 985, col. 2; p. 988, col, 1] 
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The right of. a, ‘plaintiff to withdraw 3 suit as laid `> 
down in gub-r`(Í) of rvd-of ©. KAM of C. E Q. 


ment within the meaning ‘of Art. 35 (7) ` is not absolute in all:casesand may be contagiled by 


sie existing ‘in-other parties to. the suit. [p. 988; |, 
col 11. : ; : 
Under the Hindu Law ‘prevailing in the, Bombay ~ 
Presidency the share of an adopted son is Hh of the. 
share which an after-barn san takes; [pi 166, col: 2.) - 
First appeal from the decision of the First. .. 
Clasa Subordinate Judgé,:-Thana,.,in Suit, 
No. 479 of 1921. edor aet RS ES 
Mr. G. N. Thakor, (with him Mr2W,.Bs «: 


va 


Pradhan), for the Appellant.. 


Mr. B.- K. Dhurandhar, (with him Mra i 
G. 8. Mulgaonkar), for the Respondents.. x, 


` JUDGMENT. | al 
Crump, J.—The plaintiff filed this suit: ‘ 


‘as the adopted son of Mahadu Dharmaji_- 


who was defendant No.1 in the suit. ` De- 
fendant No. 1 who died during the pend- 
ency of the suit had three wives, defendants - 
Nos. 3, 4 and 5.° Defendant No. 2 isthe» 
son of the deceased defendant No.1 by de-. 
fendant No. 5.° Defendants Nos. 6, 7 and’ 8: 
are the daughters of defendant: No. 1 by” 
defendant No. 5. The suit was one for par- 
tition. Plaintiff claimed a share of one half. | 
Defendant No.4 alone filed a written ` 
statement The ‘main defence raised was: 
that the adoption of plaintiff was not proved , 
but it was also urged that plaintiff's share 
on the basis of the adoption would be 1/21 
and nuti. Certain minor points were raised 
as to the details of the proposed partition. 
The suit so far is inno way ynusual but 
certain points have arisen in‘consequence of 
the course followed in the lower Court. ~ 
Further ib is conceded that defendant No. 2 
was born after the date of the alleged adop- + 
tion, and this circumstance has” given rise 
tosome argument as to the proper division 
of the property in such a case. - Se 
The first point is in substance a question | 
of protedure.. On February 5, 1923, plaint- 
iff and some of the defendants moved for 
an adjournment with a view to a compro- 
mise: the case stood over till March 13, and 
on that,date the following entry appears in. 
thé roznama : g ; AES A Bg 
“The case is adjourned as there isa likeli- 
hood of a compromise being made between 
the parties.” 
On March 14 there is the following note: 
“Compromise has not been effected uptil 
now and so the case is adjourned to 16 
March. | f ` 
On March 16, plaintiff put in an applica- . 
tion stating that he desired to- withdraw 
the suit. Defendants’ Pleader objected ta f 
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the propos#l withdrawal on the ground’ 


tha,there had been an Hdjustment of the- 


suit. f 
The Trial Court held thatthe adjustment 
was proved; that plaintiff could withdraw 
if he wished, but that his withdrawal would 
not deprive the Court of jurisdiction to 
enquiré into and record the compromise, 
and to determine the other issues in the 
suit. f 

The first question is one of facts: “Was 
there any. concluded agreement between 


the parties’? That there is a document’ 
embodying certain terms is not disputed. 


It is‘Ex. 48’in the suit. ‘Noris it disputed 
that it’s ‘signed by the parties. Itis dated 
Marth 13° There was an enquiry by the 
Court’ as to this document. Mr. Patel, the 
defendants’ “Pleader;’ give evidence. He 


stated that ‘the patties ¢orisentéd to thev 


terms contained in this document on March: 
13, and that | i : 
tokën of their consent, “There is nothing 


whatever on’ the other side; except the” 
argument which is sought’ ‘tobe baséd on": 


the entry in: the rozenama of'Marth “14, 
which is set out above, That'ettry nears 
no-more than the parties then before the 


Court were not at that timé-at oné‘as ‘to: 
the compromise. It does not mear that there- 


was no compromise on March 13. Upon 


this question of fact the decision of the Trial 
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wholly or in part. ‘Therefore, no decres. 


could be passed on those terms.” That ig’ ~ 


the test laid down in Muhammad Zahur v. 

Cheda Lal (1) as to s. 375 of the Code of 
1882, and on the words of r. 3, which to~ 
this extent is identical with s. 375, I agree 
with deference that the test is correctly ` 


stated. But if it is‘applied here is it correct’ | 


“to say that no decree could have been made 


in terms of Ex. 48? There could at least 
have been a decree that plaintiff was the 
validly adopted son of defendant ‘No. 1, 
But after the compromise was recorded 
by the Court plaintiff again withdrew from‘ 
the suit (see Iix.-50)” His first intimation 
(Ex. 42) was apparently no more than a’ 


‘threat for-he continued to take part in the! 


proceedings up to April 13, on which date: 
the compromise was recorded by the Court, 


‘The Court clearly ċould not have ‘passsd a 
‘complete decreé on that daté and it’ would: ` 


be difficult to hold that anything-‘in’O; 
XXII, r. (3), could deprive plaintiff Sf hig 
right to withdraw’ after-alF the proceed--- 
ings required by that rule-weré at an énd. ` 


But there are other and wider considera =. 


tions which lead me-to “hold that plaintiff - 
could not have -withdrawn: so as to ‘defeat: - 
the defendants’ claim. It is- relevant’ ib". 
point out that ina partition suit a défénd-- 


ant seeking ‘a share is id-the põsitioi = 
of a plaintif and one plaintiff cannot with? ? 


x 


< draw without the permission of andther-- 
[0. XXIII, r. 1 (40), Were procedúre byes 
counter-claim in force outside Bombay'the!*:’ 
position would be cledr enough. -hère -> 


Court is correct. - pa ee 
The facts, therefore, stand thus. On Masch ` 
13, plaintiff agreed to the terms - contained 
“in Ex. 48, He then changed his mind, and 


endeavoured to withdraw the suit om March . 
16. Itis asgued that a plaintiff can -at any: 


time withdraw a suit and O. XXIII, r. 1; 


cl. (1), is relied upon. Asa general pro- - 
the > 
lt- 


position that is so, but is it so in 
special circumstances of this case® 
would clearly be most inequitable that a 
party should be allowed to defeat a com- 
promise by such a device as this, and apart 
from the compromise I should be prepar- 
ed to hold that in the special circymStances 
of this case defendants’ claim cannot in this 
manner be frustrated... . 
The terms of O. XXIII, r. 3, are impera- 
tive. The Court if satisfied that the suit 
has heen compromised is bound to pass a 
decree in accordance with the terms of 
the compromise. The special procedure 
there laid down is not affected by the 
general provisions of O. XXIII, r. 1. But 
it is argued here that the terms embodied 
in Es, 48 are not such as to adjust the suit 


‘technical differences in procedure, 


would be a counter-claim’ by defendant: - 


No. 4 for her share, and the defendant in a- 


.counter-claim is a plaintiff, and acounte® `: 


claim cannot be defeated by the withdrawal - 


That: isthe ` 
obscured by 
And it - 
would have been open to the Court to, 
make defendant No. 4 a plaintiff in which | 
case plaintiff's withdrawal would have been 
without significance. Upon this point refer- 
ence may be made to Mdulji Muncherti 
Wacha v. Vullebhoy Khanbhoy. (2). That 
was a suit by the plaintiff, against twelve 
persons who were his partners. Plaintiff 
settled with most of these persons, and 
desired to withdraw. Two of the defend- 
ants objected, and the Court made them 
plaintifs and proceeded with the suit, 
Were it necessary it would be within our 


(1) 14 A. 141; A. W. N. (1892) 3; 7 Ind. Dee. (x. s.) 460, ° 
(2) 7 B. 167; 7 Ind, Jur. 372; 4 Ind, Dec, (N. s.) 112, 


of the plaintiff in the suit. 
true position though it, is 


$86 


- “powers to make defendant No. 4 a plaint- 
iff now. But thata plaintiff cannot always 
and in all circumstances withdraw is a 
proposition which is not without authority. 
In Satyabhamabai v. Ganesh Balkrishna (3) 
the facts were shortly as follows, Plaintiff 
sued for partition: defendants Nos. 7, 8 
and 9 were widows of deceased co-parce- 
ners. It was agreed between plaintiff and 
these defendants that they should receive 
the shares to which their deceased hus- 
bands were entitled. Plaintiff then applied 
for leave to withdraw with liberty to 
bring afresh suit. This was refused and a 
decree was made in accordance with the 
agreement. In first appeal plaintiff again 
applied for leave to withdraw and again 
leave was refused. Plaintiff thereupon 
withdrew unconditionally, the Court held 
that the result was thatthe decree of the 
Trial Court must be set aside. In dealing 

_with this point in second appeal Jenkins 
©. J. said: — ` : 

“It appears to us clear that when in a 
partition suit a defendant has by concession 
of the plaintiff acquired rights which other- 

` wise could not have existed, itis not open 
to the plaintif who has made that conces- 
sion, afterwards to annul its effect by with- 
drawing the suitin the Appellate Court.” _ 

In this case defendants Nos. 3, 4 and 5 
have noindependent rightto claim a share. 
Under Hindu Law a wife can claim a share 
only ona partition between her husband 
and her son. These defendants have by 
this suit acquired that right and the terms 
of the compromise (Ex. 48, para. 6) plainly 
concede it. Therefore, though the circum- 
stances are not identical, this case falls 
within the principle enunciated by Jenkins, 

J., in Satyabhamabai v. Ganesh Bal- 
krishna (8). i 


Upon these. grounds I am of opinion that 
the technical objection raised by plaintiff 
should not be allowed to prevail, and the 
further points arising in the appeal must be 
considered. 

The points which thus arise for decision 
are:—° 

(a) What share should plaintiff get on a 
partition? 

(b) What share should defendants Nos. 3, 
4 and 5 get? 

(c) How is the share of the deceased de- 
fendant No. 1 to be distributed. 

Upon the first point it is argued that 


(3) 29 B. 13; 6 Bom. L. R, 533, 
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‘the parties are Sudras, and “hat in the 
case of Sudras the adopted son and,the 
afterborn son take equal shares. Reliance 
is placed upon the decision of the Privy 
Council in Perrazu v. Subbarayadu (4). No 
doubt this case is an authority for holding 
that in Madras and in Bengal among Sudras 
the rule is that for which the appéllant’s 
Counsel contends. But the question of 
fact here has not been determined. The 
parties are “Agris by caste, and it cannot 
be assumed that-Agris are Sudras. The 
“point was never taken in the lower Court. 
The parties were content to leave the de- 
termination of their shares:in the hands of 


the Court, without any information upon ' 


this point. We could, no doubt, raise an 
_ issue and remand it to the lower Court for 
determination but in the view. of the law 
which commends itself to me it is unneces- 
sary to do so. Assuming that the parties 
. here are Sudras ought we to apply to this 
Presidency the rule which their Lordships 
of the Privy Council have laid down as 
prevailing in the Madras and Bengal Pre- 
sidencies? No doubt Hindn Law as inter- 
preted in this Presidency recognizes that 
in certain cases the rule varies according 
as the parties belong to the twice born 
classes, orto the Sudra class, But upon 
the point before us no such distinction has 
ever yet been suggested, much less re- 
cognized, The leading case on this side of 
India is Giriapa v. Ningapa (5). In that 
case the parties were apparently Lingayats 
who are classed as Sudras by the decisions 
of this Court. It was held there that the 
share of the adopted son is one*fourth of 
-the’ share of theatfter-born son. That has 
always been the rule.. Indeed it is stated 
in Steele’s Work on Hindu Law and Custom 
as far backas 1868 that there is no exception 
to the rule in the case of Sudras (page 47), 
Now the ratio decidendi in the “case of 
Perrazu v. Subbarayadu (4) was stated as 
follows at pages 299 300* of the report:— 
“The inference which their Lordships 
draw from the materials before them is 
thaé the rule of the Dattaka Chandrika 
that on a partition of the joint family 
property of a Sudra.family an adopted 
son is entitled to share equally with the 
(4) 61 Ind. Cas. 690; 48 T. A. 280; 23 Bom. L. R. 920; 
19 A. I.J. 621; 34 © L. J. 56; 41 M. L.J. 33; 44M. 
656: (1921) M. W. N. 540; 3 U. P. L. R. (P. O.) 46: 14 
L. W. 270; 260. W. N.1; 3P.L. T. 1; 30M.L. T. 1; 
(1922) A. I. R. (P. C.) TI (P. 6.). 
(5) 17 B. 160; 9 Ind. Dec. (x. s.) 66. 


*Pages of 48 I. A—[Hd] 
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© legitimate so born to the adoptive father 
subsequently to the adoption had been ac- 
cepted and acted uponfor at least more than 
a century in the Presidency of Madras, as 
the law applicable in such cases to Sudras 
ON It also appears to their Lordships tbat 
that ruleof the Dattaka Chandrika, alıihough 
not suppörted by any ancient text of the 
Smritis or by the Mitakshara, is not incon- 
sistent so far as Sudras are concerned with 
the Smritis or the Mitakshara.” 

‘In this Presidency where the rule of the 
Dattaka Chandrika upon the question at 
issue has never been followed, for no case, 
and no kind of judicial or other pronounce- 
ment is forthcoming, (and as I have said 
the leading case is against it) ought we 
to accept the rale upon the authority of the 
Dattaka Chandrika alone? In my opinion 
we should err if we did so. The authority 
of the Dattaka Chandrika has never been 
placed so high in Western India as in 
Bengal and Madras [Sri Balusu Gurulinga- 
swami v. Sri Balusu Ramalakshmamma (6) 
and Waman Raghupati Bova v. Krishnaji 
Kashiraj Bova (7)) The case is one where 
the principle of stare decisis should be main- 
tained. , 

The remaining points present no dif- 
culty. Three wives take equal shares with 
the father and the son, the adopted son 
gets a share equivalent to one-fourth of 
the son's share. The arithmetical result is 
that plaintiff gets 1/21 and each of the 
other shares 4/21. The inheritanceas regards 
the share of the deceased must be inthe 
same proportion. No other result is logical- 
ly possible. ° 

T would, therefore, confirm the decree and 
dismiss the appeal with costs. The cross- 
objections were not pressed and must also 
be dismissed with costs. A 

Coyajee, J.—I am of the same opinion. 

The facts of this case are sufficiently set 
out in the judgment of my learned col- 
league,’ The plaintiff claiming to be the 
adopted son of Mahadu (defendant No. 19 
has brought this suit to obtain by parti- 
tion his share in the joint family pro 
perties. The effect of such partition would 
be to break up the joint family estate out 
of which Mahadu’s wives (defendants Nos. 3, 
4 and 5) had a right to be maintained. 
And, therefore, one result of this action 


261. A. 113; 21 A. 430; 22 M. 398° 3 0. W. N. 427; 
1 a L. R. 226:9 M. L. J. 67; 7 Sar. P. O. J. 339; 9 
Ind. Dec. (x. 5.) 1001; 8 Ind. Dec. (N. s.) 286 (P. CO). 
(7) 14 B. 249; 7 Ind. Dee. (N. s.) 625. 
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is that each of them bėcomes entitled to 
claim a share equal to that of ason, and to 
enjoy that share separately. On that footing, 
the fourth defendant Mahadibai conterded 
that plaintiff was entitled only to a ]/-1 
part of the family estate. At the date of the 
institution of the suit thè bulk of the estate 
was, it would seem, in Mahadu's possession, 
While the suit was in progress Mabadu 
died. Plaintiff, who was the sole surviving 
adult male member of the family, took 
possession of the immoveable properties; 
and on March 16, 1923, he applied to the 
Court in these terms:—‘Almost all “the 
ornaments on the: person of my wife as 
well as ornaments on the person of the 
defendant's wife and cash in this 
have been secured possession of by the 
defendant...but immoveable property, 1. e., 
lands and houses have come into the 
plaintiff's possession on the death of the 
plaintiff's adoptivé father. Under such 
circumstances -the plaintiff does not think 
it desirable to proceed with the partition 
suit. Therefore, the plaintiff makes this 
application to withdraw this suit” (Ex, 
42). The defendants protested that the 
suit had already been adjusted by lawful 
agreement and that, therefore, it was no 
longer open to the plaintiff to withdraw 
it. On these contentions the Trial Judge 
framed appropriate issues, and on the evi- 
dence adduced before him held that the 
suit had been adjusted on March 13. He 
accordingly . directed that the agreement 
should be recorded and given effect to. In 
my opinion his conclusions and also his pro- 
cedure were correct. Heré was a suit for 
partition; the defendants disputed the 
plaintiff's adoption and they further con- 
tended that certain properties which were 
in the plaintiff's possession belonged to 
their family; on March 13, the parties settled 
their differences by making mutual con- 
cessions; the settlement was evidenced 
by a writing (Ex. 48) signed by the parties 
in token of their consent; the document 
contained certain terms relating to the 
subject-matter of the suit and the terms 
were such as could be embodied in a 
declaratory decree—although not in such 
a decree as might completely dispose of 
the suit. The Court had, therefore, juris- 
diction to give effect to the agreement 
(O. XXIL, r.3). A plaintiff denying such 
agreement or seeking to recede from it 
cannot deprive the Court of such power -by 
claiming to withdraw the suit, 


suit ` 
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the parties settled all their ‘disputes and. 
< agreed that the ‘determination of their res- 
` pective shares in accordance. 
should; be made by the ‘Court and: then a 
decree should. be obtained in.terms of that 
document.” On behalf of the appellant- 
plaintiff it was contended ‘before us that 


as the agreement itself did not specify the” 


extent of the shares’ but left its determina- 
tion in accordance with: law. to the Court 
there was, no adjustment of the suit within , 
the provisions of O. XXUI, r. 3, and that, 
therefore, it was competent to him to with- 
draw the suit. I. am unable to accept this 
contention. In the first place, this was 
a suit of a special nature. “It is the right 
of every defendant in a partition suit to 
ask to have his own share divided off and 
given to him...A defendant claiming a 
share on partition is, qua that claim, in 
the position of! a plaintiff and.. 
entitled to have his own share’ ascertained 
and partitioned.” [Shivmurteppa v. Virappa 
(8). That being so, the plaintiff cannot 
withdraw a suit of that character as a 
matter of course: If he desires to withdraw, 
the defendant claiming a share “may be 
made a ‘plaintiff and he might apply to 
have the plaint amended so as to make 


the former plaintiff a defendant -[Mdulji - 


Muncherji Wacha v. Vullebhoy Khanbhoy. 
(2)]. Moreover,’ this particular case falls 
within the principle enunciated by Jenkins 
O. J.in Sutyabhamabaz v. Ganesh Balkrishna 
(3) and referred to in" the judgment of 
my learned colleague. In my opinion, the 


right of a plaintif to withdraw his suit, as- 
affirmed in O. XXIII, r, 1, sub-r, (1) is- hot ` 


absolute in all cases and may be-covtrolled 
by. rights: existing in other parties to the 
suit. 5. > 

As- regards the extent of the shares to~ 
which the different parties to this suit are. 
entitled, | the decision of the -lower Court 
is right. It is contended before us that 
the ‘parties are  Sudras and that, therefore, 

the pldintiff is entitled to a share equal 

to that of the second defendant. This 
argument is bated on the assumption that 
the parties are Sudras. No such contention 
was raised before the Trial Court, and 
the materials necessary for a determination 


of the question are, therefore, wanting. The . 
parties are admittedly “Agris” ; and there. 


(8) 24 B. 128 at op? 130, 131; 1 Bom L. R: 020; 12 


Ind. Dec. (N. s.) 62 
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By this agreement, Ex. 48, “which was in’ 
the form’ of. an application to- the Court, 


with’ law - 


_ A). 


is clear] yo 


-dency of Madras to that text.” 
‘ships examined the. reported casesin that . 
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is reason to believe that “gd gris” 
to be Kshatriyas: 


that both inthe districts governed by the 


claim ° 
But, however, thata MAY . 
be, the accepted rule in this. Presidency is.. 


Mitakshara and those’ specially under ihe - 


authority of the Mayukha, the right of 


boru son, extends to a fifth of the father’s 
estate. 


‘the adopted son when there is an after- - 


‘It was-so held by Telang, J., on .. 


a review of the authorities, in Giriapa . 
v. Ningana (5), and it is not shown that, 


this" Court has applied a different rule 
where the parties are Sudras. Reliance was, 
however, - placed on the.decision of. the 


Privy Council in Perrazu v. Subbarayadu , 


The question there was whether in 
the Sudra. caste in the Madras Presidency 
an adopted son shares equally with .an 
after-born son on partition of the family 
property. “The question,” their Lordships 
observe (page 2384), “is an important one, 
and is by no means -an easy one for. this 
Board to decide. The question depends on 
a text of the Dattaka Chandrika and on 
the authority to be allowed in-the -Presi- 
Their Lord- 


Presidency on the subject and concluded 
Lordships draw from the materials before 


them is that the rule of the Dattaka Chand- 
rika that ona partition of the joint family 


“property of .a Sudra family an adopted 


son is entitled to share equally-with the 


‘thus (page-299*): “The inference which their ` 


legitimate son born‘to the adoptive father . 


subsequently ` to the ‘adoption 
accepted and acted upon for at least more 
than a century in the Presidency of Madras, 
as the Jaw- applicable in guch cases to 
Sudras.” We have no‘reason. to believe 


this Presidency; and there is, therefore, no 


justification for holding that the decision in 
` Giriapa’s case -(5)is not ‘applicable-to the 


parties ‘to this suit, even if. - they were 


Sudras. 


For these reasons ‘I agree in EE E 
the decree of the lower Court : 


Z. K. 


. Der ce çon fir med, 
*Page of 485 I. A.— ied] ‘ 


had been’ 


“that the rule propounded ‘im paras. 29 and | 
- 82 of section V of the Dattaka Chandrika 
- has been so accepted and acted, upon in 
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LAHORE HIGH COURT. 
Seconp Civic APPRAL No. 2847 or 1923. 
° April 16, 1924. 
Present:—Mr. Justice Campbell. 
AMRITSARIA, MINOR, THROUGH 
‘ DHERO AND ANOTHER— DEKENDANTS— 
APPELLANTS 


VETSUS 
‘PRABH DIAL AND OTHERS— PLAINTIFFS— 
RESPONDENTS, 

Evidence Act (I of 1872), s. 82 (6)—Entry in 
aa books relating to relationship, admissibility 
o ’ . 

An entry ina pahnda'’s book made by a deceased 
pahnda regarding the existence of a relationehip by 
‘blood between persons deceased, before the question 
.in dispute was raised, is admissible in evidence 
under s. 32 (6) of the Evidence Act. [p. 989, col, 2.) 

Collector of Farrukhabad v. Gajraj Singh, 15 Ind 
Oas. 625, relied on. 

Kalka Parshad v. Mathura Parshad, 1 Ind; Cas. 175; 
80 A. 510; 13 C. W.N. 1; 8 C. L. J. 447; 5 A.L.J. 
701; 35 I. A. 166; 18 M L. J. 424; 4 M. L. T. 380; 10 
Bom. L. R. 1083; 11 O. O. 362 (P. C.), distinguished. ` 

Second appeal from a decree. of the 
District Judge, Jullundur, dated the 18th 
July 1923. . 

Mr. B. D. Qureshi, for the Appellants. 

Mr. Behari Lal, and.Diwan Meher Chand, 
for the Respondents. ; 


JUDGMENT.—In the suit out of 
which the present second appeal arises ten 
persons were plaintiffs, alleging themselves 
to. be the agnates of one Mula Mal Sunar. 
They sued for possession of house pro- 
. perty, land held in mortgage and move- 
ables against the sister’s son of Mula Mal, 

_Amritsaria. and two others. The Trial 

- Court, decreed the claim in part and gave 
.the plaintiffs possession, of the land and 
of a shop. ° Their suit for the rest of the 
house property and for moveables was dis- 
missed, r 

Against this decision seven of the plaint- 
_iffs, the descendants of Ram Ditta appealed 


.in regard to the portion of.the claim dis-. 


allowed, and the defendant Amritsaria also 
appealed against the partial decree given 
to plaintiffs. Three plaintiffs, Phaleu, 
-Tulsi and Ramun—did not appeal. The 
points for decision before the learned Dis- 
trict Judge were, first whether the plaiat- 
-iffs were collaterals of Mula Mal; and 
secondly, if so, to what property left by 
Mula Mal they were entitled. The learned 
‘District Judge held that the respective 
common ancestors of the plaintifis and 
Mula Mal, Ratna and Bahadur—were bro- 


thers, accepted -the plaintiffs’ appéal held 


“hat the descendants of Ratna were entitled ` 
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to -the- possession of the- whole property 
claimed and modified the decree: of the 
lower Court by granting all the plaintiffs 
including the three who had not appealed. 
a decree for possession of the whole pro- 
perty. The appeal of Amritsaria.was dis- 
missed. po” 

Amritsaria has come to this Court in, 
second appeal and it is clear‘from the note 
regarding the value of the appeal for 
Court-fee appended to the memorandum 
of appeal that he only appeals in respect 
of the land and shop decreed originally by 
the Trial Court. There is no appeal against 
the additional decree given by the learned 
District Judge. eS 

The first point taken is; that the. ques- 
tion- of the relationship between Ratna and 
Bahadur has been decided on inadmissible 
evidence, since.the District Judge relied 
largely upon. a prohits bahi produced by 
Hira Lal of Hardwar and stated’ by him 
to have been written. by his maternal 
grandfather. It has been found by the 
learned District Judge that this maternal 
grandfather was - the original priest -of the 
parties and that Hira Lal is now their 
priest. A Division Bench of-the Calcutta 
High Court. laid down in’ Col'ector of 
Farrukhabad v. Gajraj Singh (l), that 
entries in pahnda's books are edmissible 
under s. 32 (6) of Indian Evidence Act, 


and this decision, with which I see no rea- 


‘son to disagree, disposes of the appellants’ 


objection against the admissibility of the 
baht nowin question. No authority has been 
shown to me to the contrary. The Privy 
Council ‘decision in Kalka Parshad v. 
Mathura Parshad (2),is on a somewhat 
different point. Under s.32 (6) a written 
statement made by a person deceased re- 
garding the existence of any relationship 
by blood between persons deceased, if 
made on any “other thing on which such 
statements are usually made,” and when 
such statement was made before the ques- 
tion in dispute was raised, is admissible in 
evidence, and the statement contained in 
the Hardwar priest’s bahi regarding the 
relationship of Bahadur and Ratna comes 
within this definition. ° i 

The ‘second point argued is that the 
shares of Phallu, Tulsi and Ramun, the 


(1) 15 Ind. Cas: 625. 


(2) 1 Ind. Cas. 175; 30 A. 510:13C. W.N. 1,806 


LJ, 447; 5 A. L. J. 701; 35 I. A. 166; 18 M. L. J, 424s 


4 M. L. T.. 380; 10°Bom. L. R. 1088; 11 0, C. 368 
(P.O). 
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trict Judge, should not have been decreed. 
I have already stated that this appeal has 
nothing to do with the additional property 
decreed by the learned District Judge. It 
has been urged that Phallu as a witness 
for defendants in the Trial Court said that 
he had no desire to make a claim against 


‘them, but he admitted that he signed the 


plaint, and Isee no reason in law why 
the Trial Court should not have included 
him in the decree-holders. In fact, if he 
had not doneso, the omission might have 
been open to exception. It was not a 
point taken inthe appeal to the District 
Judge that no decree should have been 
against’ Phallu. In any case this man 
did not specifically surrender anything in 
favour of the defendants, and if he wishes 
to do so, there is no reason why he should 
not give them his share hereafter when 
the decree is executed. As for the two— 
Tulsi.and Ramun, nothing can be pointed 
as having taken place inthe Trial Court 


- which would indicate that they abandoned 


any claim which they had against the de- 
fendants. 

Thirdly, an attempt has been made to 
contend that the plaintiffs have not shown 
that they are preferential heirs to Amrit- 
saria, the sister's son. They are proved to 
be related in the male line of descent to 
Mula Mal ia the fifth degree and as such 
they are sapindas. Amritsaria is nothing 
more than a bandhu, and according to the 
rule of Mitakshara succession, the plaintiffs 
come in as his heirs long before he does, 
There is no force in this point. 

Nothing further has been argued and I 
dismiss the appeal with costs. 

Z. E. i Appeal dismissed, 


BOMBAY HIGH COURT. 
Skconp Givin APPBAL No. 62 oF LY2E, 
March 20, 1925. 

Present:+-Sic Norman Macleod, Kr., | 
Chief Justice, and Mr. Justice Coyajes. 
SHRINIVAS NARAYAN PRABHU 
AND otHers—Dereyvanta Nos. 3 To 5 
—~-A PPBLLANTS 
versus 
SHIDDIKA MAIDIN SA(BA—Pusstirr— 
RESPONDENT. 

Ereution of dasree~—Property sold before attachment 
r~ Subsequent attashm2rt and sale —.luction-pure.aser, 
gights of--Priority. 


SHRINIVAS NARAYAN PRABHU V, SHIDDIKA MAIDIN SAIBA, 
plaintiffs who did not appeal tothe Dis- 
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The property in suit belonged to D. who sold it in 
1902 to defendant No. 1. In the memmtime a creditor 
of D. had obtained a money-decres against him in 
execution of which the property was sold $y the 
Court and was purchased by M. in 1905. In June 
1903 defendant No.1 mortgaged the property to the 
plaintiff. When M. attempted to take possession, of 
the property he was obstructed by the first defendant, 
and in July 1909 M. filed a suit to recover possession 
ofthe property from the first defendant. This suit 
was decreed. Subsequently plaintiff, whd had not 
been made a party to the previous suit, brought “a 
suit to enforce his mortgage: 4 

Iela, that the plaintiff had a good title to his mort- 
gage and was entitled to enforce his rights under it. 


Appeal from a decision of the District 
Judge, Karwar,in Appeal No. 48 of 1923, 
reversing a decree of the Subordinate Judge 
at Honavar, in Civil Suit No, 303 of 1921. - 

Mr. Nilkanth Atmaram, for the Appellants. 

Mr. G. P. Murdeshwar, for Respondent 
No, 1. i 


JUDGMENT.—The property in suit 
originally belonged to one Dev Naik. He 
sold it on October 14, 1902 to defendant 
No.1. In the meantime the father of the 
present fifth defendant had brought a suit 
against Dev Naik.and obtained a money- 
decree, in execution of which the suit pro- 
perty was sold by the Court and was pur- 
chased by one Mallappa in 1905. On June 
15, 1909, defendant No. 1 mortgaged the 
property to the plaintiff. When Mallappa 


-attempted to take possession of the pro- 


perty which he had purchased at the Court- 
sale, he was obstructed by the first defend- 
aft. Oo July 1, 1903, Mallappa filed a suit 
to recover possession. Qn these bare -facts 
it is clear that the plaintiff had a good 
title for his mortgage against the auction- 
purchaser. It is suggested” now that 
there had been an order by the Conrt 
on a claim presented under O. XXI, 
0. R, C, by Mallappa, If proceedings had 
actually been taken under O. XXI, ‘and an 


- order bad been made in favour of defendant 


No. l that would not be conclusive if Mal- 
lappa had fled a suit within one year from 
the date of the order, and Mallappa 
would be entitled to prosecute his suit” 
against not only defendant No. 1 but any 
ofie deriving title after the order had been 
mide from defendant No.1. That was decided’ 
in Krishnappa Chetty v. Abdul Khadar Saheb 
(1). But in this case we are not informed - 
that any order had been made which would 
prevent defendant No. | from disposing of 
the property pending the decision of any 
suit that Mallappa might file to establish 
(1) 25 Ind. Gag. 11; 38 M. 535; 26 M. UJ. 449 - 


(89 1. 0, 1928) 
his title. That being so, the District Judge 
was right in holding that the plaintiff was 
entMled toa decree on his mortgage. The 
- appeal is dismissed with costs. i 
Z. K. Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp Civit APPEAL No. 441 or 1923. 
August 25, 1924. 

- Present:—Mr. Kinkhede, A. J.C. 
Musammat JIRABAI—Degranpant— 
APPELLANT 
versus 
Musammat RAMDULARIBAI— 

PLaINTIFF—RESPONVENT. Nn 

Hindu Law—Succession—Self-acquired property— 
Widow preferred to father—Gift to three brothers— 
Estate, nature of—Opposite cases set up by parttes— 
Court, power of —Practice. 

It is open to a Court to find that the case of a party 
lies somewhere between the cases of both parties. 
[p. 991, col. 2.) 

Loola v. Pyare, 33 Ind. Cas. 497; 12 N. L. R. 57 at p. 
60, referrred to. 

A father is a more distant heir to an issueless son's 
self-acquisition than his widow. [p 992, col, 1.) 

In the case of a gift made to three brothers, each 
one of them does not take the estate with an incident 
of survivorship. [ibid.] h 

_ Appeal against a decree of the Addi- 
tional District Judge, Bilaspur, in Civil 
pe No. 72 of 1923, dated the 13th July 
1923 ; 


Mr. M. R. Bobde, for the Appellant. 

Mr. S. C. Dutt Chowdhary, for the. Re- 
Bpondent, 

JUDGMENT.—This second appeal 
arises out of a suit for village profits for 
the years 1919-20, 1920-21 and 1921-22 filed 
by the plaintiff-respéndent Ramdularibai 
against her mother-in-law who is the lambar- 
dar of the village for those years. The de- 
fendant’denied that plaintiff was a co-sharer 
of Re. 0-5-4 share and stated that the village 


originally belonged to Jodhkuar (mother. 


of defendant), and that she giftetl the same 
to her, and her 3 sons including the 
plaintiff's husband on 27th February 1906. 
It was further contended that the interest 
which plaintiff's husband took under the 
gift: was joint and that the property passed 
by survivorship so that there was nothing 
for plaintiff to inherit. Plaintiff could not 
in reply disclose the source of her hus- 
hand's title to the Re. 0 5-4 share and denied 
the shares were joint, 
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The gift was held proved and the claim 
was decreed tothe extent admitted by the 
defendant. 

The plaintiff. filed no appeal against the 
decree dismissing the rest of her claim; but 
the defendant appealed against itand urged 
that plaintiff had noright to sue. 

The lower Appellate Court held that the 
gift made the donees absolute owners and 
that each donee was a terant-in-common 
to the extent of 4 annasand that plaintifi’s 
husband's share was 4 annas and that the 
same devolved on plaintiff on his death. In 


` this view the decretal amount was reduced 


to Rs. 96-12-7, 

The defendant comes.in second appeal 
and urges that the lower Appellate Court 
was wrong in decreeing the claim on foot 
of a title based ona gift not admitted by 
plaintiff and in holding that the defend- 
ant's contention that Jodhkuar could not 
gift the shares as she had only‘a widow's 
interest, could not be decided as it involv- 
ed a new guestion which was raised for 
the first time at the stage of appeal. : 

In my opinion the contentions of the ap- 
pellant have no force. ‘I'he gift on which 
the defendant’s own title to the village 
rests is a deed of common title not only 
of defendant but of plaintiff's husband and 
the latter's two other brothers. Defendant 
could not uphold it only partially so far 
as it supported her own title and repudiate 
it so far as it furnished a basis for plaintifi’s 
title. She could not blow hot and cold 
in the same breath. If the gift was void 
it was void in respect of every one of the 
donees including the defendant herself, 
Ifit created any title in favour of the donees 
it gave a similar and co-extensive title to 
each of the donees and made each of them 
an equal sharer in the absence of any other 
specification of shares, The view taken by 
the lower Appellate Court sis, therefore, 
correct and must be upheld. Moreover it 
is open to a Court to find that the case of 
a party lies somewhere between the cases 
of both parties: cf. Loola v. Pyare (1). 

“An ingenious argument is ‘addressed that 
plaintiff's husband's interest was only for 
his lifetime because the’ deed provides 
that the property must go after the death 
of the sons to their father, on in other 
words, there was a present transfer on 27th 
February 1906 itself, even of the vested 
remainder in favour of the father, I do 


11) 33 Ind, Cas, 497; 12 N. L. R. 57 at p. 66, 
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CSA : <3 
‘not think that the intention’ was to res- 


“~” “triet’ the “interest of the daughter's sons to. 


` their respective lives: The clause was meant 
to secure an absolute title to the donees 
free: of-all- claims by the defendant's hus- 
- band’ or his kinsmen so long as the donees 
lived. In this view of the case there was 
no immediate transfer of a vested, remainder 
in favour of~Padamnath. The plaintiff's 
husband. was the absolute owner of the 4- 
atinas got’ by him asa donee and it must 
go. to his personal heir że. the widow, a 
‘father being a more distant heir to an 
issueless son's self-acquisition than his 
‘widow. af : 

The next contention that each one took 
the estate with an incident of survivorship 
does not also appear to be sound in view of 

- the authorities cited by the lower Appellate 
Court. I'ai not, therefore, prepared to up- 


hold the same. I, therefore, hold that plaint- ` 


{fs husband had a 4th share inthe property 
gifted’ and that the plaintiff's share was 
correctly fixed at’ 4-annas and defendant was 
rightly held: lidble to’ pay plaintiff a one- 
fourth’ share -of the profits. The decree 
appealed.against is correct and stands. The 
appeal is dismissed with costs. Costs in 
Courts below will be paid as already 
ordered. a 

K: S. D. Appeal dismissed. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 164 
i oF 1924. 
March 17, 1925. a 
Prešent:—Sir Dawson Miller, Kr., Chief 
Justice, and Justice Sir B. K. Mullick, Kr. 
- Musammat BIBI HAJO ann AXOTHER— 
ʻe APPELLANTS 
versus 
HAR SAHAY LAL— RESPONDENT. 
_ Limitation Act (IX of 1908), Sch. I, Arts. 181, 182— 
Exécition of -decree—Injunction restraining execu- 
tion of decree—Fresh application for execution, neces- 
sity of g-Limitation. Shek yet ag : 
- It is never the duty of a Court to initiate any pro- 
ceeding on behalf obany of the parties. [p. 993, col. 2.) 
; Where execution of a decree is, restrained by an 
injunction issued against the decree-holder, the right 
to'apply for execution revivés as soon as the proceed- 
ing in which the injutction was issued is terminated. 
The mere fact that an appeal is preferred against the 
ordér passed in such ‘proéeéding does not, in the 
abserice of a fresh Injunction issued: by -thô Appellate 
Court, operate to restrain the decree-holder’ from ap- 
plying for execution, When the operation of the in- 


Brei Hajo v, HAR SAHAY LAL. 


g ah E. ‘ 

[89 E 0. 1925) 
junction comes to an end, it is ‘the decrée-holdér’s duty 
to put the law again in motion by makfng an applica- 
tion for execution and even. if such an application is 
to be treatéd as one in continuation of a previoWs ap- 
plication, it is governed by Art. 181 of Sch. I to the 
Limitation Act and the period of limitation is three 
years from the date when the right to apply accrues, 
that is to say, from the date on which the injunction 
ceased to operate. [ibid.] 

Babu Lal Pasi v. Babu Ramsaran Lal Choydhry, 78 
Ind. Cas. 478; (1925) A. I. R. (Pat) 298,,followed. 

Appeal from an order of the District 
Judge, Patna, dated the 12th May 1924, 
setting aside an order of the Munsif, Bihar, 
dated the 7th January 1924. 


Messrs. Khurshed Husnain, B. C. Mitra 
and Syed Ali Khan, for the Appellants. 

Messrs. Naresh Ch. Sinha and B. N. Mitra, 
for the Respondent. i 


JUDGMENT. 

Miller, C. J.—The question for deter- 
minationin this appeal is whether an applica- 
tion filed on the 7th August 1923, for exe- 
cùtion of a decree is barred by limitation. 
The Munsif found that it was not barred. 
The Subordinate Judge on appeal found 
that it was and dismissed the application 
and the decree holders have preferred a 
second appeal to this Court. 

The material facts are as follows: — 
- The appellants obtained -a rent decree 
against the respondent on the 2nd April 
1517; which was affirmed ‘on appeal -où the 
12th September 1917. Execution proceed- 
ings were first instituted in 1918, but were 
dismissed. A second application was made 
on the 23rd May 1919 and certain property’ 
of the judgment-debtor was attached and 
proclaimed for sale on the 15th’ September 
1919. Meantime the judgmenttdebtor on 
the 15th April 1918 had instituted a title 
suit numbered 136 of 1918; in the Court of the 
Munsif of Bihar against the decree-holders 
and 8thers impugning the décree-holders 
title to the land in respect of which the 
rert decree had been obtained aad claiming 
amongst other reliefs a declaration that the 


. 


„Tent decree was null and void. ' The part 


ofis claim was rejected by the Munsif by 
his judgment dated: the 10th March 1919. 
Ans appeal was carried to the Subordinate 
Judge of Patna and pending the appeal the ` 
judgment-debtor obtained an order from 
the Subordinate Judge in September 1919, 
granting an injunction restraining the sale 
in the execution proceedings until the dis- 
posal of the appeal then before him. On 
the 16th September 1919, the Executing 
Court ‘ordered the sale to be stayed until 


(89 I. O. 1925] 


the disposal of the appeal before the Sub- 
ordinate Judge in Suit No. 136 of 1918, and 
on the 13th November 1919, the Executing 
Cow't passed an orderin these terms: “Let 
the case be dismissed at present.” The 
Subordinate Judge of Patna delivered his 
judgment on appeal in Suit No. 136 on 
the 9th June 1920. He varied the decree 
of the Munsif in certain respects but affirm- 
ed that part of his decision which rejected 


the prayer fora declaration that the rent- 


decree was nulland void. The effect of his 
decision was to declare that the judgment- 
debtor (the plaintiff in that suit) was not 
liable to pay rent until certain conditions 
had been fulfilled by the landlords. This 
decision, however, did not and could not 
affect the decree-holder’s right to the pre- 
vious rent payable under the rent-decree 
of 1917 which still subsisted and was not 
declared null and void. The injungtion 


which had been granted restraining the” 


sale in execution pending the hearing of 
the appeal in Suit No. 136 thereupon auto- 
matically came to an end. An appeal from 
the Subordinate Judge of Patna was pre- 
ferred tothe High Court, but no further 
application for an injunction restraining 
the execution proceedings was made. The 
High Court’s decision was pronounced on 
.the 18th January 1923, restoring the decree 
of the Munsif and a further appeal under 
the Letters Patent was dismissed on the 
10th May 1923. The present execution case 
‘was instituted on the 7th August 1923 
which is more than three years frome the 
date when the previous case was .dismissed 
Jin November 1919 and more than three 
years from the 9th June 1920 when the in- 
junction restraining execution came to an 
.end. It is, therefore, prima facie time- 
barred. y 

The learned Munsif in whose Court the 
present application was presented vas of 
opinion that the operation of the injunction 
. continued up tothe date of the dismissal of 


the Letters Patent Appeal inthe High Court > 


in 1923 and that the present applicantion was 
not barred, In taking this view I thinle he 
was clearly in error. The injunction was for 
a limited period only and expired atethe 
termination of.that period, namely, when 
the appeal before the Subordinate Judge of 
Patna was disposed of. No fresh application 
was made and the injunction was never 
renewed. He also thought that the effect 
of the Subordinate Judge's judgment in 
Suit No, 136 was to suspend all payment of 
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rents past and future including the rent 
covered by the previous decree. In taking 
this view he was again mistaken: The 
right to recover the rent included in the 
decree of 1917 could not be challenged in 


the subsequent title suit unless the decree" 


itself was declared void, but this part of 
the claim was rejected throughout and once 
the injunction automatically terminated on 
the 9th June 1920, there was no longer any 
bar restraining the decree-holder from pro- 
ceeding with his execution. - 

The Subordinate Judge of Patna before 
whom the case went on appeal reversed the 
decision of the Munsif taking the view 
which I have just expressed. Tlie decree- 
holders have appealed to this Court from the 
decision of the Subordinate Judge and con- 
tend that the previous execution case was 
never finally dismissed and is still pending 
and that there is no limitation for an appli- 
cation to proceed with a case temporarily 
suspended. They further contend that it 
was the Court’s duty to restore the case and 
call on the parties to proceed as the order 
of the 13th November 1919 in the previous 
execution case was not a final dismissal of 
those proceedings. In my opinion the effect 
of the order of the 13th November 1919 was 
to dismiss the execution case then pending 
with an intimation that an application for 
renewal might be made if and when. the 
obstacle should be removed. It .was, how- 
ever, for the parties to move the Court for 
a re-instatement if so advised. It is never 
the duty ofthe Court to initiate any pro- 
ceedings on behalf of the. parties. An 
application by the decree-holder was neces- 
sary to put the law again in motion and 
even if the present application should be 
treated as one in continuation of the pre- 
vious application there must be some limita- 
tion for such a proceeding. Assuming that 
Art. 182 of the Limitation Act does not 
apply, and it does not help the appellants, 
then Art. 181 must, I think; be applicable and 
the period of limitation is three -years from 
the date when the right to apply accrued. 
The right accrued in this case on the 9th 
June 1920, when the injunction was removed 
and the present application of the7th August 
1923 is time-barred. This yiew agrees with 
the decision of Ross and Dass, JJ. in Babu 
Lal Pasi v. Babu Ramsaran Lal Chowdhiy 
(1), dated the 17th January 1924, where 
exactly the same question arose for decision, 


(1) 78 Ind..Cas. 478; (1925) A. I. R; (Pat) 298, 


. 
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“Tt is argued for the respondent” said 
Ross, J., in that case “that the present 
application should be treated as a continua- 
tion of the previous application. * * * 
But, in my view, there must be some limita- 
tion to the continuation of ex :cution pro- 
ceedings and the limitation woi ld appear.to 
be imposed by Art. 181.” 1 see no reason to 
differ from the view expressed in that case 
andin my opinion this appeal should be 
dismissed with costs. 

Mullick, J.—I agree. . 

Z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
MiISCELLANEOUS (ase No. 34) oF 1924. 
f June 19, 1925. 
Present :—Mr. Justice Mukarjee, 

In the matter of LAKSHMI FLOUR 
MILLS Co. Lv.—APPLIsanr, - 
. Companies Act (VII of 1913), s. 158—Debtor of 
Company, whether ‘contributory’. 
A mere debtor of a Company is not: ‘contributory’ 


of the Oompany within the meaning of s. 158 of the 
Companies Act. 


Messrs. B. K. Mukerji and I. B. Banerji, 
for the Applicant. 

JUDGMENT.— This ob ection like 
many others of the same kind raises the 
question whether mere debtors of a Com- 

*pany in liquidation can be brought on the 
list of contributories., 

It appears that the liquidetors of the 
Allahabad Union Bank in liquidation have 
prayed to this Court that ther: should be 
prepared two lists of contribitories, one 
containing the names of defa ting share- 
holders and the other containirg the names 
of debtors who have contracted loans and 


are liable to pay money to tie Company’ 


and, therefore, to the liquicators. The 
question raised is one of impcrtance and I 


am told by the learned Couns:] appearing’ 
on both sides that there is no authority in . 


India directly dealing with tho point, 

The word ‘contributory’ is de ined ins. 158 
of thé Companies Act as every person liable 
to contribute te the assets of a Company 
in the event of its being woun up, and in 
all proceedings for determining and in all 
proceedings prior to the final determina- 

.tion of the persons who are io be deemed 
contributories, includes any person alleged 


to be a contributory. Section : 56 lays down - 


In the matter of LAKSHMI FLOUR MILs 60, LD. 
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the liability of certain persons to contribute 
to the assets of the Company. ,It has been 
urged on behalf of theobjector that people 
who are mentioned in s, 156 are the ton- 
tributories and it has been urged on 
behalf of the liquidators that if that were 
so it would have been enough for the 
Legislature to say so in s. 156 itself. i 
In my opinion the words underlined in 
s. 158 conclude the matter. A debtor of a 
Company is liable to pay, at all times, never 
mind whether the Company is going on or 
it has gone into liquidation. If that be so, 
it cannot be said that the debtors are 
liable to contribute to the assets of the 
Company, in the event of its being wound 
up. - A 
It is conceded by the learned Counsel 
appearing for theliquidators that the whole 
scheme of the, Companies’ Act of India is 


. based on the Companies’ Act of England 


and that several sections including s. 158 
have been bodily borrowed from the English 
Act. It isalso conceded that in Eagland 
it has been definitely ruled that the word 
‘contributory’ does not include a debtor. In 
view of these facts being conceded, T do 
not think it necessary to quote the authori- 
ties that. have been quoted on objector’s 
behalf, before me. It being the case then 
that the Indian Law is in the English lan- 
guage, that the law has been borrowed from 
England and that the English authorities 
do not allow a debtor to come within the 
word ‘contributory’, it will be too much to 
exptct a Court in India to depart from the 
English authorities and to hold that a 
debtor comes within the term contribu- 
tory. 

I accordingly allow the objéction and 
dismiss the petition’of the liquidators to 
bring the applicant on the .list of contri- 
butories. The objector will get his costs 
from “the liquidators and the liquidators, 
having acted in good faith, will be entitled 
to be re-ccuped out of the assets of the Com- 
pany. — 

X. E. 


Peti tion dismissed, 


be sh ‘ 
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‘LAHORE HIGH COURT. 
Szcony CIVIL APPEAL No. 201 or 1923. ° 
January 15, 1924. 
Present:—Mr. Justice Moti Sagar. 
ISMAIL —PLAINTIFFE— APPBLLANT 
versus 
IBRAHIM AND ANOTAER—DEFENDANTS— 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 142, L44— 

Suit for pogsession—Title, proof of—Presumption— 
Adverse posséssion—Burden of proof. 
- Where in a suit to recover possession the plaintiff 
establishes his title to the proparty he can rely upon 
the presumption that possession goes with the title, 
and where there is no satisfactory evidence in 
rebuttal, the plaintiff is entitled -to succeed on the 
strength of the presumption. It is only in cases 
where it is clearly proved that the plaintiff has either 
been dispossessed or that he has discontinued pos- 
session, that Art. 142 of Sch. I to the Limitation 
Act would apply. In cases where the plaintiff has 
succeeded in proving a clear title the burden lies 
on. the defendant to prove adverse possession for the 
statutory period, and if he fails to do so, the plaintiff 
must succeed simply on the strength of the pria 
facie title he has shown. [p. 995, col. 2.| 

Jai Chand v. Girwar Singh, 52 Ind. Cas. 368; 41 A. 
669; 17 A.L. J. 814 and Sakharam v. Deoba, 68 Ind. 
Cas. 320; (1923) A. L R. (N.) 2, relied on. i 

Second appeal from a decree of the Bis- 
trict Judge, Gurdaspur, dated the 16th 
November 1922, 


Lala. Mehr Chand Mahajan, for the Ap- 
pellant. . 
Mr. B: D. Qureshi, for the Respondents. 


JUDGMENT.—The sole question for 
determination in this case is whether the 
plaintiff's suit for possession is within limi- 


tation. The dispute related to a small field, - 


2 marlas in area, and the plaintiff is record- 
ed as its owner in the revenue papers. 
The suit was resisted by the defendants on 
two grounds, (1) that they were themselves 
the owners, and (2) that they had been in 
adverse possession for more than 12 years. 
The Trial Coust decreed the suit holding 
that the defendants’ ownership had not 
been established and that the suit was 
within limitation. On appeal the learned 
District Judge held that the suit was gov- 
erned by Art. 142 of the Indian Limitation 
Act and that it was for the plaintiff tg 
prove that he had been in possession within 
` 12 years of the institution of the suit. The 
suit having been dismissed the plaintiff has 
now come up in second appeal to this 
Court. i 

In my opinion Art. 142 of the Indian 
Limitation Act has no application to this 
case, and the suit is clearly within limita- 
tion, Ithas nowhere been stated by the 
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plaintiff that in his plaint that he had been 
dispossessed or that he had discontinued 
possession. Ths entries in the revenue 
papers show that the plaMtiff was cultivat- 
ing the land himself in 1905-08. In 1911-12 
the defendants are shown as cultivating 
the land as tenants of the plaintif. In the 
column of rent it is stated that they do not 
pay any rent bawajih banna shirini. 

The learned District Judge was of opinion 
that as the defendants were the owners of 
an adjoining field, it must be presumed that 
they must have encroached upon the land 
in suit and their possession was consequent- 
ly adverse. In my opinion the lcarned 
Distriet Judge was not justified in raising 
this presumption in favour of the defend- 
ants. The plaintiff in the present case has 
clearly established his title to the property 
and could, therefore, rely upon the presump- 
tion that possession went with the title. It 
has been repeatedly held that where there 
is no satisfactory evidence in rebuttal the 
presumption must be given effect to, and 
that is only in cases where it is clearly prov- 
ed that the plaintiff has either been dis- 
possessed or that he has discontinued pos- 


session that Art. 142 of the Limitation Act’ l 


would apply. In cases where the plaintiff 


has succeeded in proving a clear title the. 


burden lies on the defendants to prove 
adverse possession for the statutory period, 
and if he fails to do so, the plaintiff must 
succeed simply on the strength of his prima 
facie title as owner. In Jai Chand v. 
Girwar Singh (1), which is case exactly in 
point, the plaintiff, who was a zemindar, 
sued to eject the defendant from certain 
land within the ambit of the plaintifi’s 
zemindari alleging that the defendant was 
in possession merely as a licensee. The de~ 
fendant denied that he was a licénsee and 
claimed that he had‘acquired a title to the 
land in suit by adverse possession. 
had, however, failed to prove that he had 
been in possession of the land foy more than 
12 years. It was held that the plaintiff was 
entitled to succeed on the ground of title 


alone, and that it wasnot incumbent upon 


him to establish possession within 12 vears 
of suit. Similarly in Sakharam v. Deoba 
(2) it was held that in such cases if *the 
plaintiff proves title, it rests an the defend- 
ant to show that he and those under whom 
he claims have been in possession for over 
12 years before suit. The defendants in 


(1) 62 Ind. Cas. 366; 41 A. 669; 17 A. L. J. 814, 
(2) 68 Ind, Cas. 320; (1923) A. L R. (N,) 2, 
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the present case have extirely failed to 
show when their possession became adverse, 
and the plaintiffs suit sk therefore, 
‘succeed. 

I accept the appeal, and SABANG aside 
the order of the Court b2low, decree the 
plaintiff's suit with costs th ‘oughout, 


Z. K. A peal accepted. 


BOMBAY HIGH COURT. 
Srconp CIvIL APPBAL Nc. 184 or 1924. 
April 9, 192. 

Present:—Sir Norman Hacleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
SHRIPAD GOPALKRISE.NA CHANDA- 
VARKAR—PLAINTIFF--APPELLANT i 

versus 
BASAPPA RUDRAPPA DANDI— 
DEFENDANT— RESPONDENT. 

- Hindu Law—Joint family—I: solvency of manager 
—Official Assignee, power of, to dispose of family 
“When the manager of a joint Hindu family is ad- 
judicated insolvent, the power which he had before 
this insolvency to dispose of the family estatefor pro- 
per purposes, cannot be regarded as having vested 
in the Receiver or Offical Assig ee. ` 

Sat Narain v. Behari Lal, 84]id. Cas. 883; 52 I. 
“A. 22; 27 Bom. L. R. 135; 47M. L. J. 857; 10 'O. GA. 

L. R. 1332; (1989) A L R. (P. C.) 18: (1925) M. W.N. 
1; 23 A. L. J.8 .6 A. (P.C) 1; 26 P. L.R. 81; 
21L. W. 375; E a 500; 10. W.N. 916; 6 h. 1; 29 
Cc. W.N. 797 (P. OO), referred to. 

Second appeal from the decision of the 

Assistant Judge at Belgau n, in Appeal No. 
239 of 1921, reversing a «lecree passed by 
the Joint Subordinate Juc ge at Belgaum, 
in Civil Suit No. 77 of 19%'v. 

Mr. G. P. Murdeshvar, for the Appellant. 
‘Mr. D. R. Manerikar, ‘or 

Nol. . 

JUDGMENT. 
Macleod, C. J.—The plaintiff sued for 
- a declaration that the suit property was not 
liable for the satisfaction of the decree ob- 
tained by defendant No. 1 ¢ gainst defendant 
. No. 2 in Suit No. 564 of 1914 in the Court of 
“the Subordinate Judge at. Bagalkot on 

November 1, 1915. The first defendant had 
obtained a decree against tl e second defend- 
ant and his father, who was adjudicated an 
insolvent on November 1), 1916, in the 
Court of the Subordinate Jud ge, Belgaum, 


The plaintiff was a Receiver of the estate 
4 


Respondent - 


Vv, BASAPPA RUDRAPPA DANDI. 


of the insolvent father of defendant 
No. 2. The suit property had been 
attached before judgment in Suit No. 564 
on Decemberr 20, 1914. After succeed- 
ing in the suit defendant-No. I filed Darkhast 
No. 271 0f1916 in the Court of the Sub- 
ordinate Judge at Belgaum, on Jute 29, 
1916, and the property in suit was again 
attached by that Court. When the second 
defendant’s father was adjudicated insolv- 
ent, the attachment on his interest of the 
property. would have to be released, and 
his interest in the property would vest in 
the Receiver. “In the last decision on the 
point [Sat Narain v. Behari Lal, (1)] it was 
held by the Privy Council that— 

“Upon a. Hindu being adjudicated an 
insolvent under the Presidency Towns Insol- 
vency Act, 1909, the property of the joint 
Hindu family consisting of himself and his 
two sons does not thereby become vested in 
the Official’ Assignee, although under s. 52, 
sub-s. 2, of the Act, or in some other way, 
that property may be made available for 
the payment of his just debts.” ` 

So that the interest of the second defend- 
ant would not vestin the Receiver on the 
insolvency of his father, and, the plain- 
tiff in order to get the declaration he asked ° 
for had to contend that -the right of the 
father of a joint Hindu family to dispose of 
family property for legal necessity had 
become vested in him. Speaking for myself, 
I do not think that when the manager of a 
joint Hindu family is adjudicated insolvent, 
“he power which he had before his insol- 
vency to dispose of family estate for proper 
‘purposes, must be considered as vesting in 
the Receiver or Official Assignee. The first 
defendant, therefore, is entitled to execute 
his decree against the solvent son irrespec- 
tive of the rights which were vested in the 
Receiver with regard to the interest of the 
setond defendant's father. 

The appeal is dismissed with costs. 

‘Coyajee, J.—I concur in holding, on 
the ‘facts of this case, that the decree of the 
ane T ADDERE Court is right. 


Appeal dismissed. 
q at “ind. Cas. 883; 52 1. A. 22;.27 Bom. L. R.1 


(89 1. ©. 1995] 


. 


l L. TR iLO 500; 


. 81; 2 
10 W.N. 916; 6 L 1;290, W. N. 797 (B, 03. 


(89 I. O. 1928] 


LAHORE HIGH COURT. 
Sgodnp Crvin APPEAL No. 1731 oF 1923. 
January 21, 1924. 3 
Present:—Mr. Justice.Moti Sagar. 
HON'BLE Sir Malik MUHAMMAD 
UMAR HAYAT KHAN TIWANA— 
VANGEH —DHREENDANT— APPELLANT 


versus 
SARDAR KHAN—PLAINTIFF, AND 
ANOTHER— V ENDOR—DBRFENDANTS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, v”. 
27 (1) (b)—Appeal—Additional evidence, admission of 
—Appellate Court, power of. 

The jurisdiction of an Appellate Court under O. 
XLI, r. 27 (1) (b) of the (G. P.C. to admit additional 

. evidence is not confined to casesin which the Court 
itself discovers a lacuna or defect and requires 
evidence to fill up or remedy it. By virtue of the 
words “or for any other substantial cause” in the 
rule, an Appellate Court has full discretion to adneit 
further evidence upon the application of a party. 


Second appeal from a decree of the Dis- 
trict Judge, Shahpur at Sargodha, dated 
the llth April 1923. 

Mr. M. L. Puri, for the Appellant. 


JUDGMENT.—The sole question for 
decision in this appeal jis whether the 
learned District Judge was justified in 
admitting fresh evidence on appeal. The 
facts are briefly these:— 

The plaintiff brought a suit for pre emp- 
tion on the ground that he was a collateral 
of the vendor and that his right of pre-emp- 
tion was consequently superior to that of 
the vendee. He produced two witnesses in 
support of this allegation who were dis- 
believed by the Munsif, and the suit was 
dismissed: Onappeal the learned District 
Judge admitted the pedigree-table prepared 
at the time of Séttlement in evidence, and 
held that the plaintiff's. relationship with 
the vendor has been sufficiently proved and 
that his right of pre-emption was superior 
to that of the vendee. The appeal was ac- 
cordingly accepted. 


The defendant-vendeehas now ome up 
in second appeal to this Court, and the only 
point urged on his behalf is that the learned 
District Judge was not justified in admitt- 
ing fresh evidence in appeal, and that the 

“procedure adopted by him was contrary to 
the provisions of. O. XLI, r. 27, C. P. ©. In 
my opinion there is no force in this conten- 
tionand the appeal must fail. It has now 
been definitely laid down by their Lord- 
ships of the Privy Council in the case re- 
ported as Indrajit Pratap Bahadur Sahi v, 
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Amar Singh (1), that the jurisdiction of an 
Appellate Court under O., XLI, r. 27 (1) (b), 
of the ©. P. C., to admit additional evi- 
dence is not confined to cases in which the 
Court itself discovers a lacuna or defect and 
requires evidence to fill up or remedy it, but 
that under the words “or for any other sut- 
stantial cause” an Appellate Court has full 
discretion to admit further evidence upon 
the application of a party. In the present 
case it has not been shown that the disere- 
tion was improperly exercised, and I must 
consequently uphold the order passed by 
the learned District Judge. | 

The result is that, the appeal fails and is 
dismissed with costs, 


Z. K. Appeal dismissed, 

(1) 74 Ind. Oas. 747; 2 Pat. 676; 21 A. L, J. 554; 4P., 
L. T. 447: (1923) A. L R. (P. ©.) 128; 1 Pat. L. R, 345: 
33 M. L. T. 233; 45 M. L. J. 578; 18 L. W. 728: 25 
Bom. L. R. 1259; 280. W. M. 277; 390.L.J, 318: 50 
I. A. 183 (P. C). ; 





CALCUTTA HIGH COURT. 
FULL BENCH. 
Foru Bencu.Rersrence No, 1 or 192 515 
Rererence No. 5 or 1924. 

July 22, 1925, 
Present:—Justice Sir Hugh Walmsley, Kr., 
Justice Sir Ewart Greaves, Kr., Mr. Justice 

C. C.. Ghose, Mr. Justice B. B. Ghose and 

Mr. Justice Mukerji. 

Nawab Zadi MEHER BANO 
KHANUM AND oTHers—APPLICANTS 
VETSUS 
Tas SECRETARY or STATE ror INDIA 

5 Nah ee PE PARTY, 

neome Tax Act (XI of 1922), ss. 2 (1) (a), 4(8 
(viti)—Transfer of non-transferable DEN Sa ASA 
or selami paid to landlord, whether rent or revenue and 
whether liable to assessment. 

Per Curiam (Walmsley, J. contra):—--Nazar or selami 
paid by a tenant toa landlord for the fecognition of 
the transfer of a non-transferable holding is rent or 
revenue within the meaning of the expression as it 
occurs in s. 2 (1) (a) of the Income Tax Act and is 
exempt from assessment to Income Tax by virtue of 
the provisions of s, 4 (3) (viii) of the Act. jp. 1000 
col 1. s i 

Birendrakishore Manikya v. Secretary of State 
India, 61 Ind. Cas. 112; 48 O. 766; 25, 0. 7. N80; 99 
G. L. J. 433, overruled. ‘ 

Reference to a Full Bench made by 
Greaves and Mukerji, JJ., on 27th January 
1925. . 


ORDER OF REFERENCE TO A 
- FULL BENCH. : 
Greaves, J.—Thisisa Refprence under 


s. 66 (2) of the Income Tax Act, Act XI of 


r 
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1922, made to us by the Ccmmissioner of 
Income Tax. The point wh ch arises is a 
very short one, namely, whether mutation 
nazar, that is, the amount paid to a landlord 
for recvgnising the transfer (fa holding by 
one tenant to another, is agricultural income 
within the meaning of s. 2, sub-s. (IY (a) of 
the Indian Income Tax Act, XI of 1922, and 
as such is exempt from assessment to in- 
coine-tax under s. 4, sub-s. (3) (viii) of the 
said -Act. The Income Tax Officer held 
that such payments were assessable to In- 
come-tax having regard to tie decision of 
this Court in the case of Direndrakishore 
Manilkya v. Secretary of Staie for India (1). 
An appeal was preferred ly the assessee 
against the assessment oftie Income Tax 
Officer. The Assistant Comriissioner of the 
Dacca Range rejected the appeal agreeing 
with the decision of the Income Tax Officer. 
Accordingly, an application was madeto the 
Commissioner of Income Tex asking fora 
reference to this Court unde ‘the provisions 
of the eection of the Act tc which I have 

_ referred and the Commissioner has, accord- 
= ingly, referred the ‘question in the terms 
which I have indicated. He agrees with 
‘tthe Income Tax Officer that the assessment 
was rightly made and that he nazar is not 
agricultural income and is, therefore, not 
exempt from income-tax and he adopts as 
the grounds of his decision the reasoning 
of this Court in the cass of Birendra- 
kishore Manikya v. Secreta y of State for 
India (1) to which I have just referred. 
The case of Birendrakishore Manikya v. 
. Secretary of State for India (1) was 
decided under the Income Tax Act of 

1918, but it is conceded thal so far as the 
_ question now before us is concerned, that 

Act was identical with the present Act of 

1922. The point, therefore, is covered by 

the decision in Birendrakishore Manikya v. 

Secretary of State for Ind a (1) provided 

we agree with that decision. Before I refer 

to it I must refer shortly to the sections of 
the Income Tax Act of 1922 which bear 
upon the point. Section 4, sub-s, (3) pro- 
vides that the Act is not to npply to certain 
classes of income. Amongst these, is the 
agricultural income and in s.2of the Act 
agricultural income is defined as rent or 
yevenue derived from land which is used 
for agricultural purposes ard is either as- 
sessed to land revenue in J3ritish India or 
subjcct to a local rate assessed and collected 

(1) 61 Ird. Gas. 112; 48 O. 706; 25 C. W. N. 80; 32 
OL, J. 433, 
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by Officers of Government as such.e The 
land in respect of which the nazar was paid 
was a part of a permanent-settled estate 
which is also subject to road- cess. 3 
Two points arose for decision in the re- 
ference .to which the case of Birendrakishore 
Manikya v. Secretary of State for India (1) 
relates. The first point was whether the 
nazar or selami payable in respect of ‘a 
tenancy of waste land was assessable to in- 
come-tax or exempt as being rent or revenue 
derived from land used for agricultural 
purposes within s. 2, sub-s. (1) (a) of that 
Act. The second question was the one 
which directly arises on the present refer- , 
ence, namely, whether. the nazar or selami 
paid for the recognition of the transfer of a - 
halding from one tenant to another was 
rent or revenue derived from land which 
was used for agricultural purposes within 
the meaning of s. 2, sub-s. (1) (a) of the then 
Income Tax Act. The learned Judges who 
heard the reference decided that nazar or | 
selami paid in: respect of -waste land was 
revenue within the meaning of s. 2, sub-s. 
(1) (a). The reason for their so holding 
was that they thought that the amount 
fixed for periodical payment, that is, rent 
was not independent of the nazar or selami 
and that the nazar or selami was a capitalis- 
ed sum which taken with the periodical rent 
eonstitute in the aggregate, the Considera- 
tien for the grant. When, however, they 
came to consider the question of nazar or 
selami paid for recognition of the transfer 
they held that this was not revenue within 
the meaning of s. 2 (1) (a) betause it was 
not a return, yield or profit of any land and 
further that ib was not rentin any sense 
of the term but they held that such a pay- 
met was a payment to purchase peace in 
order that the landlord might not contest 
the validity of the transfer and they held 
that this was not a payment thatcame within 
the scope of the definition of agricultural 
Mmcome. e With all respect to their Lord- 
ships who decided that case I feel some diffi- 
culty in accepting the reasoning upon 
which it is founded. The expression `“re- 
venue,” as they say in their judgment, in- 
cludes return, yield or profit of any land and 
I find it very difficult to escape from the 
conclusion that a payment of this kind is not 
profit derived from the ownership of the 
land. If, therefore, revenue includes profit, 
as I think it does, then it seems to me that 
nazar or selmat is really derived from land 
which is used for agricultural purposes 
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within the meaning of the expression as it 


occars ins. 2? (1) (a)of the Indian Income. 


Tax Act of 1922. 

The result is that, in my opinion, the 
asesseeis exempt from payment of income- 
tax by reason of the provisions of s. 4, sub- 
s. (3) (viii) of the same Act. The ques- 
tion, ‘therefore, which we refer for the 
decision of a Full Bench is whether 
the decision in Birendrakishore Manikya 
v. Secretary of State for India 
regards .selami paid for the recogni- 
tion of a transfer of a holding from 
one tenant to another is correct and the 
question which arises for the decision of 
the Full Bench is whether nazar or selami 
paid by a tenant to a landlord for the re~ 
cognition of the transfer of a non-transfer- 
able holding is rent or revenue within the 
meaning of the expression as it occfirs in 
s. 2 (1) (a) of the Indian Income Tax Act, 
XI of 1922. If the Full Bench hold that 
such nazar ur selami is not assessable to 
income-tax, this judgment will be forwarded 
to the Commissioner. If, however, the Fall 
Bench hold thatthe case of Birendrariskore 
Manikya v. Secretary of State for India (1) 
was rightly decided, the matter will come 
‘back to this Bench in order that we may deal 
with the other question which was raised 
before us by the assessee, namely, that 
having regard to the provisions of the Per- 
manegt Settlement no liability for assess- 
ment has been imposed by the Income Tax 
Act on nazar or selami. x 

Mukerji, J.—I agree. 


Babu «Jogendranath Mukerjee (with him 
Babu Paresh Nath Mukerjee), for the Appli- 
cants. 

Mr. B. Ls Mitter, Standing Counsel (with 
him Babu Surendra Nath Guha, Senior 
Government Pleader, and Mr. Nuruddin 
Ahmed, Junior Government Pleader), for 
the Opposite Party. 


JUDGMENT. 


Walmsley, J.—This Reference “raises 
the question of the liability of mutation 
nazarana to income-tax. . 

The Referring Judges are unable to 
agree With the view taken in the case 
of Birendrakishore Manikya v. Secretary 
of State for India (1). In that case it was 
held that the premium paid for the settle- 
ment of waste land or abandoned holdings 
is not liable but that the premium paid 
for recognition of a transfer of a non-trans- 
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ferable occupancy holding from one ténant 
to another is liable, i 4 

I was one of the three Judges who deli- 
vered that decision, and I find that I am 
in a minority on this Bench. In thé absences 
of any fresh arguments it is enough for me 
to say that Iadhere to the opinion expressed 
in that judgment for the reasons there 
given. i 

Greaves, J.—The question which arises 
for the decision of the Full Bench is, whe- 
ther nazar or selami paid by atenant to a 
landlord for the recognition of the transfer 
of a non-transferable holding is rent or 
revenue within the meaning of the expres- ` 
sion as itoccursin s. 2 (1) (a) of the Indian 
Income Tax Act (Act XI of 1922). This 
question arose for the decision of the Court 
in the case of Birendrakishore Manikya v. 
Secretary of State for India (1) and it was 
there decided that such payments were 
assessable to income-tax. Doubts having 
been raised as to the correctness of that deci- 
sion the matter has been referred to the Full 
Bench. Agricultural income is not assess- 
able to income-tax under the Income Tax Act 
in which Act such income is defined as.rent 
or revenue derived from land which is used 
for agricultural purposes and is either as- 
sessed to land revenue in British India or 
subject to a local rate assessed and col- 
lected by officers of Government as such 
and the land in the present case in respect > 
of which nazar was paid was a part of a 
permanently settled estate which is subject 
It is admitted by the learned 
Standing Counsel who appeared for the 
Secretary of State that nazar is revenue 
but he argues that although it is revenue 
it is not revenue derived from land but 
from the transaction, thatis, from the re- 
cognition of the transfer and that it is an 
incident of the transfer and not of the ten- 
ancy and, therefore, does not flow from the 
land. 

In the case of Birendrakishore Manikya 
v, Secretary of State for India (1) thelearned 
Judge who delivered the judgment of the 
Court referred to the definition of revenue in 
the Oxford Dictionary as “the return, yield or 
profit of any land, property or other import- 
ant source of income; that which comes into 
one as a return from property or pos- 
sessions, specially‘of an extensive kind; 
income from any source specially of an 
extensive kind; income from any source 
but specially when large and not directly 
earned.” i 
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The'conclusion seers to m> irresistible 
that if it is admitted, as I ink it is 
rightly admitted, that nazar `s revenue, it 


is profit of the land and tuat it flows 


therefrom or from the ownership there- 
of but, in Birendrakishore Manikya v. Sec- 
retary of State for, India (|) it is said 


that this is not so and that jt cannot be 
. deemed the return, yield, or profit of any 


land but that it is money puid by the 
transferee to the landlord to purchase peace, 
so that he may not contest the validity of 
the transfer. 

This no doubt is true but it seems to 


‘me to.ignore another aspect altogether, 


namely, that it is money wh.ch comes to 
the landlord by virtue of the fact that he 
is the owner of the land. Viswed in this 
light it clearly is derived fron the land 
and is agricultural income wit.in the defi- 
nition thereof contained in he Income 
Tax Act and as such exempt Írom assess- 
ment to income-tax under that not. 

I would, therefore, answer the question 
referred to the Full Bench by saying that 
nazar or selami paid by a tenant to a land- 
lord for the recognition of a non-transfer- 
able holding is rent or revenue within the 
meaning of the expression as t occurs in 
s. 2 (1) (a) of the. Indian Inconte Tax Act 
(Act XI of 1922) and that it is exempt 
from assessment to income-tax by virtue 
of the provisions of s. 4 (3) ey of the 
same Act. 

Tt follows that in. my view the decision 
in , Birendrakishore Manikya v. secretary of 
State for. India (1), in so far ans it holds to 
the contrary is not correct. 

This judgment will be forwarded to the 
Commissioner of Income Tax. 

C. O. Ghose, J.—I agree with my 
learned:brother Mr. Justice Greaves in the 
view which he has taken. 

B.B. Ghose, J.—I agree in he opinion 
expressed by my learned brother Mr. 
J ustice Greaves. 

: Mukerji, J.—I also agree in the: judg- 
wient delivered by my learned brother Mr. 
Justice Greaves. . 


"a Roos Reference unswered. 
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CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DECREE No.7 6 
oF 1923. 

July 8, 1925. < i 

Present :—Justice Sir Hugh Walmsley, Kr., 

- and Mr. Justice Mukerji. 

Srimati SARAT KAMINI DASI-- 

PLAINTIFF— APPELLANT s 

VETSuUS 


NAGE NDRA NATH PAL—Drrenpant— ` 


RESPONDENT. 

` Limitation Act (IX of 1908), ss. 3, 9, Sch. I, Art. 
109 — Mortgage-decree — Sale—-Confirmation delayed 
owing to application of judgment-debtor—Auction- 
purchaser, suit by, to recover profits-—Limitation, . 
suspension of —Interprétation of Statutes. : 

Where the confirmation ofa sale in execution of a: 
mortgage-decree is delayed owing to an unsuccess- 
ful application made by the judgment-debtor to set 
aside the sale, limitation for a‘suit by the auction-' 
purchaser to recover the rents and profits of the: 
propery sold which have been wrongfully collected 
by the defendant, between the date of the sale and 
date of the confirmation, begins torun under Art, 109 
of Sch. I to the Limitation Act from the date of the 
receipt of the profits by the defendant and is not 
postponed till the date of the confirmation of the 
sale after the dismissal of the judgment-debtor's 
appliowion to sat aside the sale. [p. 1001, col. 2; p. 1002, 
col. 1 

Per Mukerji, J.—When the will of the Legislature 
is clearly expressed it ought to be followed, without 


- regard to consequences, and a construction of a pro- 


vision in a Statute derived from a consideration of its 
reason and spirit should never be resorted to except 
where the expressions are so ambiguous as to render 
such mode of interpretation unavoidable[p. 1008, col. 1.] 

Except perhaps in cases where injustice has been 
occasioned by a Court by its own acts or overnights, 
there i ig, no scope for the application of any princi- 
ples of equity in the administering of the’ Statute 
of Limitation. [p. 1008, cal..2.] 

In cases where the question of suspension of limita- 
tion arises, if time has once begun to run.it never 
again ceases to run, but there may be satisfaction of 


_aclaim or the cancellation ofa cause of action operat- 


ing to.suspend the rights of the plaintiff who may, on. 
the removal of the satisfaction or cancedlation, avail of 
afresh cause of action which arises by ‘reason thereof. 
The revivag of an old cause of action once satisfied 
or cancelled is not, however, permissible. [ibid.] 
In applying the principles of limitation the Courts 
are not permitted to travel beyond the articles and 
the Exceptions and Provisos: embodied in the Limita- 
tion Act itself, and apart from the ‘provisions of the 
Act itself there is no principle which can legitimately 


be invoked to add to or supplement its provisions. 


[ibid.] 

aoe 109 of Sch. I to the Limitation Act which 
applies to a suit for the recovery of profits wrongfully 
collected by the defendant, does not admit of any 
consideration as to when the cause of action may have 
accrued to the plaintiff, and the latter's claim to profits 
received bsyond three years must be held to be 
barred. [p. 1008, col. 2; p. 1009, col.1] 

Appeal against a decree of the District 
Judge, Bankura, dated the 24th July 1922, 
modifying that of the Subordinate Judge 


ofthat District, dated the Llth October 1917. f 
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Babu Panchamon Ghosh, for the Appellant.. 
Baby Nagendra Nath {Ghose « (with him 
Babu Narendra Nath Chaudhur Dy for: the 


Respondent. 
JUDGMENT.. 

Walmsley, J.—The plaintiffs. prefer 
this appeal. The facts are as follows: 
Their prédecessors bought certain pro- 
perty in execution of a mortgage-decree 
on 6th May 1913, but the sale was not 
confirmed until 28th January 1914 when 
the judgment-debtor’s application to have 
the sale set aside was rejected. In the 
interval between the decree and the sale, 
the mortgagor executed usufructuary mort- 
gages ‘in favour of the defendants, and 
the latter realized rents from the tenants. 
The suit was brought to recover the sums 
realized by the defendant as rent for the 
Baisakh and Bhadra kists of 1320 Falli 

which fell due after the date of plaintiffs’ 
purchase. It was instituted on 16th Sep- 
tember 1916. 

The question’ of plaintiffs’ right to re- 
cover has been finally determined in their 
favour. It is also settled that Art. 109 of 
the Limitation Acti isthe Article applicable 
to the case. 

The learned Judge, after remand, has 
found that some items were realized 
within three years ofthe suit, and he has 
awarded the plaintiffs a decree for those 
amounts,,but he has dismissed the claim 
in regard to other “items on the ground 
that they were received more than thrée 
years before the institution of the suit. 
The appeal is in regard to the sums which 
have been disallowed. 

The starting point of limitation is the 
time when the amounts were received,.and 
the learned Judge's decision is correct, 
unless we admit the proposition urgeg on 
plaintiffs’ behalf that the judgment- 
debtor's application to set aside the sale 
prevented the period of limitation from 


starting. The learned Vakil says that the 


plaintifis had only an inchoate right until 
the application was rejected ande the sale 
confirmed, and that during” this period 
they could not institute a suit aad that, 
therefore, they are entitled to the benefit 
of the equitable principle adopted in the 
case of Ranee Surno. Moyee v. Shoshee 
Mookhee Burmonia, (1). That is the 
decision to which later decisions refer, 


and I think. it is well to point out 

: (1) 12 M. I. A. 244; 2 B-L. R.P. 0.-10; LL W. R. P. C. 
5; 2 Sar. P. O. J. 424; 2 Suth, P. ee 173; 20 E. R. 331; 
1 Ind. Dec. (N, s.)- 489. ee 
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different from those ofthat case. In Ranee, 


“Surno Moyee's case (1) the plaintiff was in’ 


the position of a satished'creditor until the 
patni sale was set aside: there was no 


-Tent left outstanding for which she could’ 


bring.a suit, but when the sale was set 
aside, and the zemindar recouped the 
auction-purchaser and: the, latter re-paid to 
the patnidar the mesne profits of the period 
of his possession, it was manifestly unjust 
that the patnidar should escape from’ his 
liability to pay rent. In the present case 
there has not been any such change of 
position. The issue that hung in tne 
balance while the judgment-debtor’s appli-. 
cation was pending- was whether the 
plaintiffs had no right at all or whether 
their inchoate right should be perfected. 
During that period, I think they might 
have instituted a suit: they could not 
have obtained a decree without the sale 
certificate, but the absence of the sale 
certificate would not have been reason 
for dismissing the suit. I do not, how- 
ever, wish to rest my decision on that 
ground. Assuming that for about four 
months of the three years the plaintiffs. 
were unable to sue, I do not think that 
they can demand that on that ac" 
count the principle which I have men- 
tioned should he extended to their case. 

Firstly, the terms of-the Limitation Act 
are clear and definite, and there is no 
clause in the Act to which the plaintiffs 
can refer. Secondly, the principle which 
they invoke was enunicated for verv 
different circumstances. | am aware that 

it has been extended, but it ċannot be 
extended to this case unless we lay down 
that Art. 109 is subject to considerable 
qualifications. Thirdly, although I can 
easily imagine events which would have 
produced an interval of full three : years 
between: the date of sale and the date of 
confirmation, I do not think it necessary 
to speculate on what our decision would 
have. been in such circumstances, for in 
this case the judgment debtor's application 
caused a delay of only. seven or etght 
months, and, the plaintiffs’ after receiving 

the sale certificate allowed more than two 
and a half years to pass without doing 
anything. 

For these reasons, I think that the 
plaintiffs’ appeal should be dismissed and 
the judgment of the lower Appellate Court 
confirmed with costs. N 3 
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There is a cross-objection by the defend- 
ant. This is in regard to item No. 
This appears to be a mistake for No. 3. 
The learned Pleader for the defendant 
admits that there is a decree to warrant 
the finding in regard to Item No. 3: 
while on the other hand, his statement 
that there is no decreeto show realization 
of Item No. 10 is not disputed. As one 
is a sum of Rs. 14-10-0 ard the other a 
sum of Rs. 71-14-0 this ch inge will reduce 
the amount of defendant's liability by 
Rs. 57-4-0. 

‘No costs are awarded in the cross-ob- 
jection. - 4 , 

Mukerji, J.—lagree in the order which 
my learned brother proposes to pass in 
this appeal, but in view of the importance 
of the question which arises I desire to 
give my reasons. 

It must be conceded that upon the 
plain words of Art. 109 of tle First Schedule 
to the Limitation Act, which is the Article 
applicable to the caseastke claim is for 
profits which are alleged to have been 
wrongfully received by tke defendant, the 
claim for such profits would be ‘barred 
unless the suit is instituted within three 
years from the dates when the profits are 
received. It must also be conceded that 
there is no provision in the Act itself 
which may operate to sav; the claim. The 
question, therefore, is as to whether there 
is any general principle which may- be 
called in aid ofthe plaintiff in order to 
enable him to get out o! the situation. 
The question isnot altogether free from 
difficulty, as it must be cooceded that in 
the reported cases to whish our attention 
has been drawn Courts hive from time 
to time professed to acton principles for 
which there is no sancton in the Act 
itself; and there are dezisions, bearing 
upon the*matter, of the highest Tribunals 
in this country and of the Judicial Com- 
mittee as well, which, rotwithstanding 
the efforts made to reconc.le thera, present 
points of difference whicl are not easily 
reconcilable. : 

À careful study ofthe third column of the 
Schedule revéals an outstanding fact which 
cannot be ignored, namely, that the starting 
point of limitation dovs not always 
synchronise with the caus: of action; in 
many cases itdoes, but in others it dates 
from some specified events which again 
are either anterior or pcsterior to the 
accrual of ghe cause of action, The Act 
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also provides by s. 9 that wh€n once time has 
begun to run nosubsequent disability or in- 
ability to sue stops it, except in the caseto - 
which the proviso tothe section applies, That 
the disability orinability contemplated bys. 9 
is confined to such as are mentioned in the 
Act itself and that new exemptions can- ` 
not be recognised is clear from the manda- 
tory words ofs.3 of the Act. A saving or 
exception not found in the Statute will not, 
therefore, be implied, however much it may 
be within the reason of these that are 
recognised by the Statute or, however much 
the ends of justice ina particular case 
may demand. The periods prescribed by 


. the Act are more or less arbitrary, and the 


fixing of the periods is founded on con- 
siderations of public policy. The Statute 
may bear hardly on individual cases, 
but the individual hardship will, upon 
the whole, be less by- withholding from 
one who has slept upon his right than 
by taking away from theother what he has 
long been allowed to consider as his own. 
These considerations cannot be ignored. 
The cases which are said to have sanc- 
tioned the application of some general 
principle enuring to the benefit of the 
plaintiff and extraneous to the Act itself 
may broadly be classified intotwo groups, 
viz., those in which the starting point of li- 
mitation fixed by the Statute has been held 
tohave arisen at a subsequent date and 
those in which it has been .held that the 


‘operation of the Statute has been suspended 


after time has begun to run. It is neces- 
sary to bear this distinction in mind in 
order, to appreciate the exaot significance 
of the decisions. 

The earliest of these cases is that of Ranee 
Surno Moyee v. Shoshee Mokhee Burmonia 
(1).6 In that case a sale under the Patni 
Regulation having been set aside and the 
patnidars restored to possession .the zemin- 
dar sued the gatnidars to recover the arrears 
of rent which had accrued before and dur- 
dng the, time they were out of possession. 
The contention of the paitnidars was that 

e claim was barred because the suit had 
not been brought within three years from 
the date when each instalment of rent fell 
due. The suit was brought under Act X 
of 1859. The 32nd section of the Act nres- 
eribed the limitation for such a suit as 
three years from the last day of the Bengali 
year or from the last day of the month cf 
Jeth of the Fasli or Willayuti year in which 
the arrear claimed shall have become due, 
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The eonstruction put upon this enactment 
by the High Court was that the suit should 
have been brought within three years. 
from lhe-time on which-these arrears first 
became dué; wiz, the last day of the year 
for which thie rents constituting them ‘had 

eerued’ In the course of the. arguments 
on behalf of the zemindar before the 
Privy Council reliance was placed on her 
behalf upon ‘the Limitation Act then in 
force, wiz., Act XIV of 1859, s. 8 of which 
prescribed a limitation of three years, for 
suits for rent, from the time the cause of 
action arose. Sir James Colville, deliver- 
ing the judgment of the Board, observed 
‘that if Act XIV of 1859 applied there could 
be no doubt upon the question, for-it was 
perfectly clear that the cause of action 
accrued at the time when the patni®sale 
having been set aside the obligation to pay’ 
the sum of money revived. Their Lord- 
ships, however, were of opinion that upon 

‘a fair construction of the 32nd section of 

Act X of 1859 which was the special en- 
actment that was applicable, time had not 
begun to run until the sale was set aside 
and that upon the setting aside of the sale 
and the restoration of the parties to pos- 
session they took back the estate subject 
to the obligation to pay the rent and that 
the arrears claimed must be taken to have 
become due inthe yearin which the res- 
toration took place. Applying the words 
of the 32nd section to the facts, the suit, 
having been instituted within three years 
of the last day of that year, was in time. 
As regauds the view taken by the High 
Court’ that the zemindar could have sued 
for the arrears pending the proceedings to 
set aside thé sale their Lordships dissented , 
from it and observed that until the gale had 
been finally set aside, she wasin the posi- 
tion afa person whose claim had been satis- 
fied and that her suit, if instituted, might 
have been successfully met by a plea to 
that effect. This decision, therefore, did 
not purport to engraft any foreign prin- 
ciple into the Law of Limitation then in 
force. 

It turned purely on the construction of 
the words of the 32nd section of Act X of 
1859 and explained what was meant by the 
expression, “the yearin which the arrears 
fell due” or in other words, decided what 
was the year in which the arrears could 
be said to have fallen due, and also indicat- 
ed when the cause of action arises in a suit 
for rent, 
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In the case of Bassu Kuar v. Dhum Singh 
(2) a debtor agreed to convey certain proper 
ty to his creditor and to set off the debt 
against a part of the consideration for thes 
conveyance; a conveyance was executed, 
but a dispute arose as to whether it was 
executed in conformity with the contract; 
the debtor commenced a litigation to enforce 
the agreement but was unsuccessful and 
the creditor sued on the debt and the deb- 
tor raised the plea of limitation. The deb- 
tor's suit, it may be stated, was decreed by 
the Subordinate Judge but was dismissed 
on appeal by the High Court. Their Lord- 
ships of the Judicial Committee considered 
the matter from two points of view, namely, 
according to the terms of the Contract Act, 
IX of 1872, and also according to the terms 
of the Limitation Act XV of 1877, both of 
which gave the same result. They held 
that under the 65th section of the Contract 
Act, theagreement was discovered to be in- 
effectual on the dismissal of the debtor's 


‘suit by the High Court and the debtor 


became bound to pay the debt onthe date 
on which the suit was dismissed. They also 
held that Art. 97 of the Limitation Act, XV 
of 1877, applied and three years would run 
from the date of the failure of the conside- 
ration which also was the date of the. said 
dismissal. In the decision of this case there 
were no general principles imported or 
relied upon. Certain general observations, 
however, are to be found in the judgment 
in a passage which runs thus: “Baru Mal 
might havesued for his debt, but the ut- 
mest benefit that could have come to him 
from such a suit wouldthave been to have 
it suspended or retained in Court till after.. 
decision of the...... specific performance suit, 
Dhum Singh’s defence would have been 
that the debt was paid by virtue of the con- 
tract, and that defence must have prevailed 
if the suit were heard while the decree of 
1881 still stood unreversed. It would be an 
inconvenient state of the law if it were found 
necessary...to institute a...vain litigation un- 
der peril of losing his praperty if he does 
not, And it would be a lamentahle state 
of the law if it were fqund that a debtor, 
who for years has been insisting that his 
creditor shall take payment ina particular 
mode, can, when it is decided that he can- 
not enforce that mode, turn round and say 
that the lapse of time has relieved him 
from paying at all.” These observations 
(2) 15 L A. 211; 11 A. 47;5 Sar. P.O. J. 260; 12 
Ind. Vee 450; 6 Ind. Deo, (x. s.) 458 (P, O.). 
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merely indicate that in point of fact no 
remedy was available to the creditor in the 
meantime and that the law his made pro- 
vision to guard against the ‘contemplated 
“consequence. They do not purport to in- 
voke: any principle extraneots to the Act 
itself. 

The next case is that of Nr ltyamont Dasi 
v. Lakhan Chunder Sen (3), Taat was a case 
in which the plaintiffs commenced an action 
for declaration oftheir title toa share in 
certain properties and for poss3ssion. They 
as pro forma defendants, hed supported 
the plaintiffs: in an earlier suil in ejectment 


and had asked fora declaration that they 


too had ashare in the property in suit, A 
decree was passed declaring them jointly 
entitled toa share and entiting them to 
possession to the extent of tha; share. The 


said decree was set aside.on ippeal on the ` 


ground that the said relief could not be 
given as between co- defendants, the suit 
itself not having been one for partition but 
for ejectment. The Primary Court dis- 


missed the suit as barred ccmputing the’ 


period from the original «lispossession. 
The decision of the ` Court of Appeal 
is reported in the case-of Lakhan Chan- 
dra Sen v. Madhusudan -Ser (4) The 
Court of. Appeal ‘doubted whether “the 
case fell under s. li of the 
Act, but -held that the .decres which-the 


plaintiffs had obtained. as co-defendants. 


in the previous suit, so long:as it stood 
undischarged, was susceptible. of execution 
and it was not open to the! 'plaintiffs to 
institute a fresh suit for- the! attainment 
of the very , object which they lhad succes- 
fully attained in the previous] suit: They 
held that during the time that| that decree 
was undischarged, the plaintiffs! right tore- 
cover the property was suspeno’ ‘ed “and they 
were entitled to a deduction of' the period. 
Onan appeal heing preferred the Judicial 


Committee dismissed the appeal observing ` 


that they concurred generally with the 
reasons given by the Court of é.ppeal, and 
held that the plaintiffs were entitled to a 
deduction of thesperiod during ‘which they 
were litegating for their rights. It is not 
very intelligible under what piovisions of 
the-law their Lordships held: that the 
deduction was allowable unless 1: was under 


(3) 33 Ind Cas. 452; 43 C. 660; 20 C. wW. N. 522; 30 
“MOL. J. 529; (1916) 1 M. W. N. 332; 3 ‘u. W. 471: 18 
Bom. L. R. 418; 24 ©. L. J. 1; 20 M. L. Ti10 (P. C). 
ee 209;7 OL. J. 59: 3M. L.T. 80; 12 G, W. 
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s. 14 of the Act, the applicabilfty of which 
Article was expressly doubted by the Gourt . 


of Appeal. 


In the case of Soni Ram v. Kanhaiya Lal. 
(5) the Judicial Committee disallowed fhe 
contention that the pericd daring which 
there was fusion of the interest of the mort- 
gagorand the mortgagee in one and the: 
same -person, the operation of the Statute 
which had already begun to run should be 
suspended. Their Lordships observed that ` 
the language of the Statute upon which 
Burrell v. Earl of Egremont (6) was decided 
was essentially different from Art. 148 of 
Act XV-of 1877 and that if such suspension: 
was allowed it would be deciding contrary, 
to the express enactment contained i in 8. 9 
of the Act. 

There are some other decisions of the 
Judicial Committee in which~ no extra- 
neous considerations were allowed to prevail 
e.g.,- Hukum Chand Boid v. Pirthi Chand 
Lal Chowdhury (7) and Mani Singh Man- 
dhata v. Nawab Bahadur of Murshidabad (8). 
The decision in the latter case suggests the 


. proposition that disabilities not recognised 


by the Act cannot operate to extend the 
period of limitation. 


These are all the decisions of the Judicial 
Committee which may besaid to directly 
bear upon the question. In some of the 
decisions of the Courts in this country 
reference has been made to some other 
decisions of that Board as sanctioning the, 
applicability of some similar general equit- 
able principle and I propose to refer to 
them shortly. In -the case of Perannath 
Roy Chowdry v. Roogea Begum (9) the 
pendency of litigation as to the ownership 
of equity of redemption, between the heirs 


` of the mortgagee and a paity claiming as 


purchager,. was held to be a “good “and 
sufficient cause” within the exception to 
the: operation of the Bengal Regulation of 


(5) 19 Ind. Cas. 291; 35 A. 227; 17 C. W. N. 605; 13 
M. LT. 487; 11 A. L: J. 389; (1913) M. W. N. 470: 17 
C L.J. 488; 159Bom, L. R. 489; 25M. L. J, 131; 40 1. 
A. 74 (PB. 0). 


(6) (4844) 7 Beav. 205; 13 L. J. Oh. 309; 7 Jur. 587; 
49 E. R. 1043; 64 R. R. 63. 
(7) 50 Ind. Cas. Add; 46 C. 670; 23 OC. W. N. 721; 17 


“AL. J 514, 36 M. L. J. 557; 21 Bom. L. R. 632; (1919) 


M. W. N. 258; 30,6. L.J. 71; 26 M. L. T. 131; 10 L. W. 
416; 46 I. A. 52 (P. C). 

(8) 50 Ind. Cas. 202; 46 O. 694; 23 O. W. N. 531; 36 
M. L. J. 210; 17 A. L. J. 202: 29 G. L. J. 355; 25: M. L. 
T. 341; 21 Bom. L. R- 611; I U.P. L R. (P. C) 16; 
(1919) M. W. N. 318 (P. O.). 

(9) TM. L A. 323; 4 W. R. P. C. 37; 1 Suth, P, O.J. 
367; 1 Sar. P, 0, J. 692; 19 E, R. 331. 
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ings for fotclosure, within twelve years, 
thedime prescribed by the Regulation. .In 


. the case of Hem Chandra Chowdhry v. ` 


‘Kali Prosanna Bhaduri (10), it was held 
that the pendency ofa suit for’ enhance- 
ment of rent of a tenure, in which there 
was a claim for a particular year, suspend- 
‘ed the operation of the Statute in respect 
of a subsequent suit for rent for the 
identical year. The decision in the case of 
Baijnath Sahai v. Ramgut Singh (11) pro- 
ceeded upon the construction of the words 
in the third column of Art. 12 of Act XV 
of 1877,-‘‘when the sale. is confirmed, or 
would otherwise have become final and 
conclusive had no such suit been brought” 
and laid down what that point of time was 
in view of the fact that the plaintiff believ- 
‘ed in good faith that he had secured what 
he claimed. In the - judgment of the 
Judicial Committee in this case, however, 
‘there are indications suggesting that a 
- general rule was being enunciated which 
would suspend the operation of the Statute 
-in favour of a plaintiff so long as any re- 


‘asonable doubt existed regarding his posi-. 


“tion and so long as there was no certainty 
‘that the institution of proceedings by him 
“was necessary. ie Aas 
_ .Of the decisions to which reference has 
been made above, the one cited very largely 
“in the decisions of this Court as laying 
down a general principle of suspension or 
~ extension is that in the case of Ranee Surno 
~ Moyee v. Shoshee Mookhee Burmonia (1). It 
‘was relied upon in the cases of Eshan 
Chunder Roy v. Khajah-Assanoollah (12) and 


- Deen Dgal Paramanick v. Radha Kishoree 


` Debee (13), inà claim for rent which was 


‘-instituted after the termination of an action 


‘in ejectment. It was extended to a case 


“where the suit was filed within three years - 
. from the date-of the plaintiff's knowledge 


that rent had not been paid in the case of 


t Mohesh Chunder Chakladar v. Gungamonee 


Dossee (14). It was applied to a case where 


| the circumstances were somewhat'simélar in 
“the case of Dhunput Singh v. Saraswati 


“Misrain (15). It was also relied upon in 


(10).30 I. A. 177; 30 O., 1033; 8 O. W.N.1; 8 Sar. Pe 


0, J. 529 P.O). 

(11) 23 I. A. 45; 23 ©. 775; 7 Sar. P. ©. J. 1; 12 Ind. 
Dec. (Nn. s.) 514 (P. 0O). 

(12) 16. W.R 79; 8 B. L. R. 537 Note. 

(13) 17 W. R. 415; 8 B. L. R. 536. 

14) 18 W. R. 59. 

(15) 18 O, 267; 9 IndtDec. (N. 8.) 623. 
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` the case of Lakhan Chunder Sen v, Madhu- 


sudan Sen (4),.to which reference has already 
been made. The principle was further -ex- 
tended as one of more or less universal ap- 
plicability in the case of Surjiram Marwari 
v. Barhamdeo Prasad (16). The case was 
relied upon as laying down a general prin“ 
ciple of extinguishment by satisfaction and 
revival on -cancellation of. such satisfaction 
in the case of Syed Abdullah v. Hurkishen 
Singh (17). . jr 

On the other hand, the special features: 
of Ranee Surno Moyee’s ` case (|), 
were pointed out and the decision 
therein was treated as not laying down 


.any general rule in the cdses of Watson & 
_ Co, v. Dhonendra Chunder, Mookerjee (18), 


Brojendro Coomar Ray v. Rakhal Chunder - 
Ray (19), Rajkristo ` Singh Bahadoor v. 


-Huro Soonduree Chowdhurain (20), Buroda 


Kant Roy Bahadoor v. Chunder Coomar Roy 
(21), Hafizunnessa, Khatun v.. Bhyrab 


Chunder Das (22), Sheriff v. Dina Nath 


Mookerjee (23), Hurro’ Kumar Ghose v. 
Kali Krishna Thakur (24) and Burna 
Moyi Dassee:` v. Burma. Moyi Choudhu- 
rani (25). Inm the case of Syud 
Abdool Juleel v. Kanchun Dossee (26), it 
was pointed out that the Privy Council did ` 
not say in Ranee .Surno. Moyee’s case 


‘(1) that the old’ cause of, action revived 


but that a new cause of action arose. The 
doctrine, that the landlord is entitled in a 
suit forrentfor the period that he was suing 
the tenant in ejectment which had heen 
held in the earlier cases as founded on: 
the authority of Ranee Surno Moyee's 
case: (1) was considerably modified in 
the case of Huronath Roy Chowdhry v. 
Golucknath Chowdary (27). In the case of 
Huro Proshad Roy v. Gopaul Dass Dutt (28), 
Garth, C. J., reviewed the authorities whieh 
had purported to proceed'upon the decision 
in - Ranee Surno .Moyee’s case (1) and 
made a remark to the effect that if 
properly- understood it did’ not support 


EN 


(16) 10. L. J. 337. : 
(171) 2 ©. L. J. 490. a ae 
(18) 3 C. 6;.2 Tnd. Jur, 209; 1 Ind. Dee. (x. s.) 596, 
(19) 3 C. 791; 1 Ind. Dec, (x. ss) 1087, 
(20) 13 W. R. 313. ° 
(21) 23 W. R. 280. 
- (22) 130. L. R. 214, : 
(23) 12 0. 258; 6 Ind. Dee. (x, 5) 175. 
24) 17 O. 251; 8 Ind. Dec. (N.s) 705. , 
25) 23 C. 191; 12 Ind. Dec, (xN. s.) 127. 
(26) 24 W. R. 143. : 
(27) 19 W. R. 18. . a 
(28) 3 O. 817; 2.0. L, R. 450; 1 Ind, Dee, (x, 8.) 1104, 
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any doctrine of extension or suspension.’ 
This ‘last-mentioned case wentup to the 
Privy Council and Sir Robért Collier in 
delivering thejudgment of the Judicial Com- 
mittee, Huro Pershad Roy v. Gopaul Das 
, Dutt (29), observed that to the operation of 
the Statute the exception which is said to be 
created by the decision in Ranee Surno 

Moyeee’s case (l) is rather apparent 
than real, and pointed out that the 
decision proceeded upon the fact that 
‘the claimantof rent was, till the setting 
aside of the sale had taken place, in the 
position of a person whose claim had been 
satisfied. In a later decision of the Judicial 
Committee, Rangayya Appa Rao v. Bobba 
Sriramulu (30), Ranee Surno Moyee’s case. 
(1) was referred to by their Lordships 
of the Judicial Committee as a suit 
in which the date at which the rent became 
due was held to be entirely different date 
from the close of the period in respect of 
which that rent was payable. In some 
of the later decisions of this Court the 
facts of Ranee Surno Moyee's case 
(1) were regarded as somewhat excep- 
tional, e. g., Bejoy Chand Mahatap `v. 
Mritunjoy Ghose (31) and Nagendranath 
Sen v. Sadhu Ram Mandal (32). 

In numerous other cases a general princi- 
ple based on Rance Surno Moyee's case 
(1) has been referred to, notably in the 
case of Nagendra Nath Pal Chowdhury 
v. Chandra Sekhar Dalal (33). 

The principle that limitation does not 
- arise as the rights suspended for a time 
may be revived and enforced when the 
bar is removed seems to have been adopt- 
ed in the cases of Laloo Karikar v. Jagat 
Chandra Saha (34) and Janaki Nath Sinha 
Roy v. Bejoy Chand Mahatab (35). In 
the case of Dina Nath Saha Roy v. 
Jadu Nath. Biswas (36) a deduction of 
time during which a previous liti- 
gation was pending was allowed but it 
is not very clear whether on any general 
principle or by reason of the fact that the 


ew) 9 ©, 255; 12 C. L. R. 129, 91. A. 82; 6 Ind. Jur. 
546; 4 Sar. P. O. J. 363; 4 Ind. Dec. (N. s.) 820 (P. CO). 

(30 27 M. 143; 8 Sar. P. O. J. 617; 6 Bom. L. R. 241; 
8 Ò. W. N. 162; 14 M. L. J. 1 (P. C.). 

(31) 60 Ind Cas. 182; 24 O. W. N. 785; 47 0, 789, 

(32) 57 Ind. Cas. 992; 25 O. W. N. 954; 48 C.-65. 

(33) 50. L. J. 59. 

(34) 62 Ind. Cas. 428; 33 C. L. J. 256; 25 ©. W.N. 

59 : 


a5. 
(35) 64 Ind, Cas. 315; 33 O. L. J. 366. 
AY ss Ind. Cas. 130; 29 ©. W. N. 202; (1995) A. L R. 
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plaintiffs were in the position of persons. 
whose claim had been satisfied. 

The dictum of Lord Eldon ein, ‘Pulteney 
v. Warren, (37), “if there bea pringjple, 
upon which Courts of Justice ought . to 
act without scruple, it is this; to -relieve 
parties against that injustice occasioned by 
its- own acts or oversights at the instance of 
the party ,against whom relief is sought,” a 
dictum which was broadly laid down in 
some of the earlier English cases and was 
subsequently approved by the. House of 
Lords in the East India Compaay v. Com- 
pion, (38) has beenapplied in this Court 
in the case of Lakhan Chunder Sen v. 
Madhusudan Sen (4) to which reference 
has already been made and in the case 
of Hemendra Mohan Khashnabis v. Noresh - 
Chandra Bhathacharjee (39). 

A general principle of suspension or ex- 
tension apart from the provisions of the 
Limftation Act does not appear to have been 
resorted to so largely inthe cases decided 
by other High Courts in this country. 
Reference, however, hastobe made to a Full 
Bench decision of the Madras High Court 
in the case of Muthu Korakki Chetty v. 
Mahamad Madar Ammal (40) where the 
question of applicability of general princi- 
ples not recognized by the Limitation 
Act incidentally arose. In thatcase there 
appears to have beea a clear dilference of 
opinion on the question whether the starting 
point of limitation may be deferred on 
some principle of suspension extraneous 
to the Act itself and whether notwithstand- 
ing s. 9 of the Act there may be ex- 
ceptional cases where such suspension may 
be allowed after time has begun to run. 
The view of Sadasiva Ayyar, J, which 
answers the above question in the affirmative 
seems to have been approved of by this 
Court in the case of Dwijendra, Narain Roy 
v. Jogegh Chandra Dey (41) on which the 
appellant relies and to which I shall pre- 
sently refer. fy ee 

The facts of that case were these: The 
plaintiff had obtained certain documents 
exeguted in his favour but the executant 
having refused to have them registered on 


the ground that there were material alter- 
(379 (1801) 6 Ves. 73; 31 E. R. 944; 5 R. R. 226. 


- _ (38) (1837) 11 Bligh. (N. s.) 158; 4 Cl. & F. 616; 7 E, 
R. 234 


we 62 Ind. Cas. 418; 33 0. L. J. 260; 25 0. W. N. 
(40) 54Ind Cas. 66; 43 M. 185; 26 M. L. T. 459; 38 

ML J.L. À 

i (41) 79 Ind. Cas. 520; 39 O, L. J. 40; (1924) A. I R, 
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ations the plaintiff had to institute a suit 
under s. 77 of the Registration Act. The 
suit was dismi€sed by the Subordinate 
Judge,eand on appeal to the High Court 
was remitted to the Trial Court for a finding 
on a certain point. On receipt of that finding 
the High Court allowed the plaintiff's 
appeal and decreed the suit. An appeal 
to the Judicial Committee was preferred 
but it was dismissed. In the meantime 
and after the dismissal of the suit.. by 
the Subordinate Judge the executant of 
the documents executed leases in favour of 
certain persons who came to be in posses- 
sion underthem. The documents executed 
in plaintiff's favour were registered after 
the decree passed by the High Court. The 
plaintiff then instituted a suit for posses- 
sion and mesne profits against the execut- 
ant of the documents and the lessees. It 
was held in that case that the plaintiff's 
cause of aclion arose on the date whén 
the documents were registered and on the 
registration of the documents his title dated 
back to the date of the documents and 
between those two dates his right was kept 
in a state of suspended animation. It 
was laid down that “ordinarily, limitation 
runs from the earliest time at which an 
action can be brought and after time has 
commenced to run there may be a revival 
of a right to sue when a previous satis- 
faction of the claim is nullified with the 
result that the right to sue which had 


been suspended is reanimated.” It was 
also observed that “the true test tO 
determine when a cause of action 


has accrued, is to ascertain the time when 
plaintiff could have maintained his action 
to a successful result.” These two proposi- 
tions aré,the -sheet-anchor of the appel- 
lant’s contention in the present appeal. 
As I have said at the very outset the 
matter is not altogetherfree from difficulty 
and to quote the words of Oldfield, J., 
in his Order of Reference in the case of 
Muthu Korakki Chetty v. Mahamad Madar 
Ammal (40) the difficulty arises not from 
the actual conclusions in the decisions to 
which reference has been made*but from 
the way in which the reasons for these con- 
clusions are stated. a . 
Speaking for myself I am not prepared 
to regard the decision in Ranee Surno 
Moyee's case (1) as creating an ex- 
‘ception beyond what is provided for 
by the Statutes of Limitation in this 
country. Ihave already referred to the 
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cases, especially the decision of the Judicial 
Committee in the case of Huro Pershad 
Roy v. Gopal Dass Dutt (29), which state, 
what the precise import of that decision 
was. In the case of such of the Articles of 
the Limitation Act in which the starting- 
point of time synchronises with the cause 
of action Iam prepared to hold that the. 
test is to ascertain the time- when the 
plaintiff could have maintained his action 
toa successful issue. If in such a case; 
at the time when the cause of action arises 
there is no person capable of suing upon - 
it the Statute does not run; similarly it is 
necessary that there shall be a person to be 
sued; and itis also necessary that the cause 
should be complete, that is, all the facts 
must have happened which are material to 
be proved in order -to entitle the plaintiff 
to succeed. This should of course be borne 
in mind in interpreting the intention of 
the Legislature as expressed in the Articles 
of the Act itself or rather in such of them 
as admit ofa consideration of the quesi 
tion as to when a cause of action arises and 
in sucha case lam in entire accord with 
the view expressed by Seshagiri Ayyar, J., 
at page 213* of the Madras Full Bench case 
to which I have referred. I am aware that in 
applying the Law of Limitation the highest 
Courts, English as well as American have 
often imported principles of equity into 
their consideration on the supposed notion 
that the provisions of the Statutes, as applic- 
able toa particular case or a class of cases, 
appear to be so unreasonable as to amount 
to a denial of aright and to call for inter- 
position of the Court. These authorties 
or the bulk of them have gradually ace 
quired Legislative sanction in theshape of 
amending, repealing or consolidating 
Statutes. The law, however, as to limita- 


- tion is not the same in England or America 


and India and indeed no reason or principle 
beyond that of sound publie policy is dis- 
crenible as a common feature. Apropos 
of equitable principles which have some- 
times been imported into the Statute the 
following passage may becited from Angell | 
on Limitation, 5th Edition, p. 24: “There are, 
however casesin which Courtseof Equity will, 
interpose to prevent the bar of Statuées of 
limitation, as, for example,.if a party has 
perpetrated a fraud which has not been dis- 
covered until the statutable bar may apply 
toit atlaw. That the enactment is positive 


is not allowed to be used against consci- 
“Page ot 43 M—[Ed] TT 
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ence, and an equitable Tribunal will supply 
and administer within its own jurisdiction, 
a substitute for an original legal right, of 
which a party has been fraudulently and 


unjustly deprived. The case of Pulteney v. 


Warren (37) established the principle that 
where a party applies to a Court of 
Equity, and carries on an unfounded litiga- 
tion, protracted under circumstances and 
for a great length of time, which deprives 
his adversary of his legal rights a substitute 
for the legalright of which the party, so 
prosecuting an unfounded claim, has de- 
prived his adversary, should be supplied 
and administered. Upon the same prin- 
ciple a Court of Hquity will give a party 


interest out of the penalty of a bond, wher- 


ever by unfounded litigation the obligor 
has prevented the obligee from prosecuting 
his claim, at the time when his legal remedy 
was available. For such reason, when a 
party, by unfounded litigation, has prevent- 
ed an annuitant from receiving his annuity, 
the Court will, in some cases, give interest 
upon the annuity. In such cases, Courts 
of Equity dono more than supply and ad- 
minister, within their own jurisdiction, a 


` substitute for the original right of the 


pligee. of which he has been unjustly 
eer by the misfeasance of the obligor. 


On the other hand, there is high authority 
` for this proposition: “The Court disclaimsall 


right or inclination to put on Statutes of 


Limitation,” which are found to be among 
the most beneficial to be found in our books, 


. any other construction than their words 


R 


import. Itis asmuch a duty to give effect 
to laws of this description with which Court, 
however, take great libertiesas to any other 


. which the Legislature may be disposed. to 


.. pass. 


` without regard to consequences, and a con- ' 


When the will of the Legislature is 
clearly expressed it ought to be followed, 


` struction derived from a consideration ofits 


_ tion unavoidable.” 


reason and spirit should never be resorted - 


to but whtre the expressions are so ambi- 
guous as to render such mode of interpreta- 
Also this was said ‘by 
a high authority in 1830 :—“Of late years, 


the Courts in England and in this country - 


(meaning the United States of America) have 


considered Statutes of Limitations more. 


favourably than formerly. They rest upon 
sound policy and tend to the peace and 
welfare of society. The Courts-do not now, 


unless compelled by the force of former’: 
- decisions, give a strained construction to’. 


evade the effect of the Statutes.” 
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Tam of -opinion that excépt perhaps in 
cases where injustice has been occasioned 
bya Court by its own aé@ts or oversights 
there is no scope for the application of any. 
principles of equity in the administering of 
the Statutes of Limitation, that in point of 
fact the Judicial Committee has not} how- 
ever much the language used by their 
Lordships in some of the décisions may 
suggest the same, laid down any such prin- 
ciple as being of universal applicability 
and that all the decisions of the Judicial 
Committee as well as most of the cases 
decided in this country are supportable 
on grounds which are in no sense founded 
on any general equitable principle ex- 
traneous to or unguthorized by the Statute, 
In cases in which the question arises as to 
the starting point’ of time for the purposes 
of limitation, these decisions are mostly re- 
goncilable with a proper appreciation of 
what the cause of action means when the 
starting point is the cause of action or 
with a proper’ interpretation of the words 
used in the third column of the Articles in 
other cases; and in cases where the question 
of suspension arises, if time has once begun 


‘to run it never again ceases to nin, but there 


may be satisfaction. of a claim or the cancel- ` 
lation of a cause of action operating to sus- 
pend the rights of the plaintiff who may, 
on the removal of the satisfaction or can- 
cellation, avail of a fresh cause of action 
which arises by reason thereof, The sub- 
stitution of a new legal right on principles 
gf equity is hardly’ permissible under the 
Statute Law as it stands and a revival of an 
old cause of action once satisfied or can- 
celled is foreign to its conception. In 
applying the principle of Mmitations the 
Indian Courts are not permitted to travel 
beyond the Articles and the Exceptions and 
Provisos embodied in the’ Act itself, and 
thak apart from the provisions of the Act 
itself thereis no principle which can legi- 
timately be invoked to add to or supplement 
its provisions. ` ` i 
e Article 109, which dleafly applies to the 
case lays down that tine would run from 
Pe daté.when, the profits are received, In 

ct XV of 1877 the third column of this 
Article ran in‘thesé words: “When the pro- 
fits are receiyed, or, where the plaintiff has 


.beén dispossessed by a decree afterwards 


set-aside on appeal, when he recovers pos- 
session.” That Article was construed by 


‘this Court in the case of Reary Mohun, 


3 d ey = 

(86-1. 0. 1998) 
Roy v. Khelaram Sarkar (42) and it was 
observed in that case that no question arises 
on thë words of the Article when the cause 
of action: arose. 

lam of opinion that the Article does not 
admit. of any consideration as to when the 
cause of action may have accrued to the 
plaintif, and his claim to profits received 
beyond three years must be held to be bar- 
red. The appeal, therefore, fails. As re- 
gards the cross-objection it seeks to rectify 
a palpable error and must succeed. 

Z. Ke s Appeal dismissed. 


(42) LInd. Cas. 159; 35 ©. 995; 13 O. W. N. 15; 80. 
L. J, 181; 4 M. L. T. 419, 


NAGPUR JUDICIAL COMMIS- 
_ SIONER’S COURT. 
Srconp Crvi APPRAL No. 425 or 1923. 
July 15, 1924. 

Present:—Mr. Kinkhede, A. J. C. 
RAGHUBARPRASAD AND oTHERS— 
Deores-Hoipers—APPELLANTS 
VETSUS 
SATTOO—J upempnt-Destor— 

RESPONDENT. ` 

Civil Procedure Code (Act V of 1908), O. XXI, r. 2 
—Omission to certify adjustment—Second Appeal— 
Mixed question of law and fact--Practice—Unneces- 
sary issue, adjudication on— Party inviting decision, 
whether can avoid—Remand, order of—Failure to 
appeal, effect of—Execution of dzecree—Objection not 
raised, whether can be urged subsequently—Construc- 
tive res judicata. i Wi 

The quəstion of the judgment-debtor's omission 
to certify the adjustment within the time prescribed 
by law is not always a pure question of law. [p. 1011, 


col, 1. i 
A Dl sed question of law and fact cannot be raised 
for the first tima in second appeal. [ibid.] . 


A party who has insisted upon the.trial of an un- 
necessary issue ina case cannot at the stage of appeal 
be allowed toget rid of the adjudication on that issue 
_ by urging that it should not have baen investigated. 
[p. 1012, cols. 1 & 2.] 

Neither party who has taken the chance of 
favourable decision, when defeated, can ask @ reversa 
onthe ground that the issue was not properly triable 
in that action. [p. 1012, col. 2.) 

Jaggeswar Dutt v. Bhuban Mohan Mitra, 33 0. 428. 
at p. 435; 3 0. L. J. 205, Kasham Khan v. Savitri, 
19 Ind. Oas. 547; 9 N. L. R. 38 at p. 39 and Midnapur 
Zemindary Company Lita. v. Naresh Narayan Roy, 
80 Ind. Cas. 827; 26 Bom. L. R. 65l; (1924) A. I, R. 
(P. O.) 144; 47 M. L. J. 23; 51 C. 631; 35 M.L. T. 169; 
(1924) M. W. N. 723; 29 O. W, N. 34; 20 L. W. 770; 51 
L A. 293; L. R. 5 A. (P. O.) 137; 23 A. L. J. 76; 3 Pat, 
L, R. 193 (P. CO), followed. ; 

An appellant who is aggrieved by an order of 
tamand from which an appeal lios, but who has not 
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appealed therefrom, is precluded from disputing its 
correctness. [p. 1012, col. 1.] 

When at a certain stage of execution proceedings 
a certain objection is opento a party and he fails 
to raise it at the proper time, itis not open to him 
to urge the same at a subsequent stage of the same 
procesdings on the principle of constructive res 
judicata which is applicable to execution proceedings. 
[p. 1018, col. 1.] | ë Pa 

Appeal against a decree of the District 
Judge, Saugor, in Civil Appeal No. 66 of 
1923, dated the 13th July 1923. 

Mr. W. B. Pendharkar, for the Appellants, 


JUDGMENT.—The appellants are 
decree-holders in a suit to recover arrears 
of rent instituted against the respondent 
judgment-debtor, an occupancy tenant; in 
the Court of the Additional Munsif, Saugor. 
The claim was for Rs. 152-8-0 on account 
of arrears for the years 1972, 1973 and 1974 
Sambat and was decreed with costs Rs. 58 
on 6th February 1919. Execution of the 
decree was applied for on 14th April 1919 
by way of an attachment of moveables 
belonging to the judgment-debtor, but as 
no attachment was effected the case was 
struck off as infructuous on 7th July 1919. 
Second application for execution was made 
on 14th August 1919 but no attachment 
of the moveables could be effected even 
then. So the execution was also struck off 
as wholly infructuous on 25th May 1919, 
The third application for execution was 
made on 27th November 1919. The war. 
rant of attachment of the moveable pro- 
perty having been returned unexecuted the 
decree-holders prayed for ejectment of the. - 
judgment-debtor from his occupancy hold- ` 
ing. The prayer being granted and the 
case was by an order dated 3rd January 
1920 transferred to the revenue side for 
ejectment of the judgment-debtor and wag 
struck off as infructuous. 

The rents for the years 1975, 1976 and 
1977 fell into arrears. The tenant, there 
fore, executed a rajinama on loth June, 
1)21 wherein he recited the fact that-there 
were arrears for three years, that-he-had 
no buallucks or other property to satisfy 
them and that he was not able and-willjng’ 
to cultivate the land. The rajinamu was - 
presented for registration the same day. 
Whilst admitting the execution and re- 
eeipt of consideration the executant den 
clared before the Sub-Registrar that it 
was given in consideration of the arrears 
of five years and not of three years as 
stated in the deed. The document was 
registered in due course and, the objegs 


a 
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tion was noted in the registration endorse- 
ment. 

In spite of the fact that the tenant had 
thus surrendered the tenancy and put the 
decree-holders in possession of the holding, 
and had made a clear declaration in the 
surrender deed, that he had no bullocks 
or. other means of cultivation or other 
property to satisfy the arrears, the decree- 
holders on 27th November 1922 applied 
for execution of the decree against the 
moveable property of the judgment-debtor. 
They, however, added at foot of the appli- 
cation a note to the effect that on 15th June 
1921 the land in respect of the arrears 
of which this decree was obtained, was 
surrendered in consideration of the arrears 
of rents aggregating Rs 151 for the years 
1975, 1976 and 1977, and that consequently 
no remedy of ejectment but the one of 
attachment of moveable and immoveable 
property is available to the decree-holders, 
and that the judgment-debtor’s assertion 
before the Sub-Registrar so far as it stated 
that the rajinama was for five years’ 
arrears was false, whilst that part which 
was consistent with the recitals was true. 

A notice was ordered to be issued to 
judgment-debtor to show cause why the 
decree should not be executed. He appeared 


on 8th January 1923 and showed cause. The © 


Court then passed an order to the following 
éffect : — 

` “The charge of the rents is on the land 
which was taken possession of by the 
decrae-holder, It seems absurd that the 
land was taken towards the rental arrears 
for 1975, 1976 and 1977 without settling the 
arrears previous to those years for 1972, 
1973 and 1974. Since the judgment-debtor 
does not possess the land and has given 
(it) over to the decres-holder, the decree 
cannot be gxecuted, Papers to be filed.” - 
` Against this order which was a decree 
Within the meaning of s. 2, cl. (2) of the 
©. P. C. and was appealable as such under 
8.47 of the said Code, the decreg-holders 


appealed to the Court of the District Judge, ` 


Sautgor, on 2nd February 1923, and urged the 
` following grounds: --- 

(1) That the lower Court was wrong in 
dismissing the application of execution of 
the appellant without framing issues and 
taking evidence of the parties. 

“ 2) That the lower Court was wrong in 
holding that the decree cannot be executed 
_ When the respondent surrendered the land 
fu the appligants, < 
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The District Judge set aside the order 
and directed that the claim of the, judg- 
ment-debtor that he did obtain full acquitt- 
ance must be investigated. This order of 
remand is dated 10th March 1923. Against 
this order of remand neither party appealed 
to this Court. 

Subsequent to the remand there were no 
fresh pleadings in the Executing Court. 
but the omission to frame issues on the last 
occasion was supplied this time by framing 
pen on 16th April 1923. They are as fol- 

ows :— è 

(1) Whether the J. D. settled thé full 
claim for 72, 73 and 74 at the time of sur- 
rendering the field in lieu of his claim for 
75, 76 and 77. 

(2) Is the J. D. liable for D. H.’s claim 
eyen after he possesses no land. 

The case was then fixed for evidence fer 
13th June 1923. Both parties examined 
certain number of witnesses with reference 
to the surrender deed and -the circum- 
stances attending on its execution. An 
order on the merits was passed on lth 
June 1923, by the Trial Court deciding 
issues Nos, 1 and 2 in favour of the judg- . 
ment-debtor and holding that the judgment- 
debtor's liability had ceased. Against this 
order the ‘decree-holders appealed to the 
District Judge's Court urging the following 
two grounds :— 

(1) That the lower Court having dis- 
believed the evidence of respondent was 
wrong inholding that the respondent judg- 
ment-debtor settled the full claim of the 
appellant at the time of surrender. 

(2) That the lower Court was wrong in 
holding that the judgment-debBtor does 
not possess any land, therefore, he is not 
liable for the appellant’ decree-holders’ 
claim. 

The District Judge after hearing the 
appellants dismissed the appeal after find- 
ing that the landlord had taken advantage . 
of the surrender preferred in return for ~ 
eemissiqgn of all arrears and that he could 
not sue for.a portion of those arrears, 
meaning that they could not sue out exe- 
cution of the decree in question. Against 
this order of the District Judge dated 13th 
July 1923 the present second appeal hag’ 
been preferred urging the following 
ground :— : 

That the alleged adjustment not having 
been certified as required by.O. XXI, r. 2, 
O. P. C., the lower Court, being merely an 
Executing Court, should not have taken 


(89 1. 0. 1998) 


cognisance of it under O. KAT, r, 2 (8), C. P. 
C., and should have executed a decree 
according to law, 

The respondent though noticed has not 
appeared in this Court and consequently 
fot want of atgumenton the respondent's 
side the work of disposing of this appeal 
has been rendered somewhat difficult. I 
have no doubt that the objection urged 
now is a belated one and cannot beallow- 
.ed to prevail. It is said thatit is a pure 
question of law and could be urged in 
second appeal. I do not think it is so. 
It involves enquiry into facts which pre- 
vented the judgment-debtor from notifying 
the adjustment of the decree to the Court 
within 90 days from 15th June 1921. It 
may be that the judgment-debtor after his 
statement before the Sub-Registrar thought 
that having been tricked by the deoree- 
holders who are the landlords of the vill- 
age, he was not bound to hand over posses- 
sion of the land covered ‘by the surrender. It 
is also likely that the decree-holders in 
their turn thought that the judgment- 
debtor not being possessed of any property 


as recited in the surrender would not be in. 


a position to satisfy the decree and it was, 
therefore, useless for them to contest the 
truth of the judgment-débtor's assertion that 
the surrender wiped off not only the arrears 
mentioned inthe surrender deed but also 
those covered by the decree. It is, there- 
fore, highly probable that the parties may 
have come toan understanding that it Was 
no use fighting over the matter and upon 
this assurance the judgment-debtor may 
have been persuaded to part with posses- 
' gion ofthé land. At any rate it is open 
to the judgment-debtor to prove these 
facts. If-aftes having been made to deliver 
possession in this way, the judgment-debtor 
were to be againasked to pay the decretal 
amount, or the decree were to be executed 
against him by the decree-holders it would 
certainly amount to fraud on the latter's 
part. The question of the judgment-debtay's 
omission to certify the adjustment within 
the time prescribed by Art. 174 of the 
Indian Limitation Act cannot under steh 


circumstances be considered to be a pure-" 


question of law as urged by the appellants. 
How far the judgment-debtor was prevent- 
ed from making the application within 90 
days by reason of anything done or repre- 
sénted to him by the decree-holders and 
how far it’amounted to fraud and again, 
how far that fraud kept the judgment-debtor 
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from the knowledge of his right to apply to 
the Executing Court to certify the adjust- 
ment are some of the questions which the 
judgment-debtor might be reasonably pre-, 
sumed to know were likely to arise in this 
connection. These are mixed questions of 
law and fact and I do not think that with- 
out going into them I would be ina posi- 
tion to give effect to this contention of 
the decree-holders, by holding that the 
right of the judgment-debtor to move the 
Court to recognise the adjustment was 
barred by limitation.- 

Ifthe question was so clear and did not drag 
the decree-holders into any enquiry about 
this and other facts and could be disposed 
of asa pure question of law I do not see 
any reason why they did not themselves 
think fit 10 urge it before the Executing 
Court, either by stating in the uote append- 
ed to the application for execution that the 
so-called adjustment could not be reeognis- 
ed on the ground that the same had not 
been certified by the judgment-debtor in 
time, or by pressing it at the hearing. 
On the contrary, as the foot note shows, they 
were satisfied: with contesting only the 
undeniable fact of the adjustment. Under 
O. XXI, r. 11, sub-r. (2), cl. (e) of the 
C. P. O. the decree-holders were bound to 
state whetherany and what adjustment of 
the matter in controversy had been made 
between the parties subsequently to the 
decree, and I: take it that the foot-note 
was added in-the application in compliance 
with this statutory provision although it 
was coupled with a -rider that it did not 
bar the decree-holders’ right to execute the 
decree. The decree-holders can, therefore, 
be said to have themselves informed the 
Executing Court of the adjustment. and 
courted or invited an inquiry into the matter 
of the said adjustment in order to establish 
that their own right to execute the decree 
was unfettered by the adjustment. This 
dispensed withthe necessity of the judg- 
ment-debtor’s taking theintiative and iu- 
forming the Court of it, and applying for 
the issue of notice prescribéd by O XXI, 
r. (2), O. P. C. A decision of that question be- 
came material at decree-hélders’ own in- 
stance as thedetermination of the decree- 
holders’ right to execute the decree neces- 
sitated an adjudication of that point. In 
fact they themselves insisted upon such an. 
adjudication being given inthe case as I 
will presently show ; 

The Executing Court had simply records 
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ed the judgment-debtor’s statement that 
the field was given in lieu ofall arrears, 
and the decree-holders’ reply. thereto on 8th 
January 1923 and at once passed an order, 
“that the decree could not be executed without 
framing the necessary issues and holding 
any inquiry into the fact of adjustment. 
This omission was made by the decree- 
holdera a ground of complaintin the appeal 
preferred against the order to the District 
Judge's Court, and they insisted upon an 
adjudication of the question after full and 
proper enquiry, and succeeded in getting 
the case remanded to the First Court for 
that purpose, Even after remand they did 
not raise this objection before that Court. 
If they had thought of raising the objection 
that the adjustment not having been certifi- 
ed by the judgment-debtor within the time 
prescribed by Art, 174 of the Limitation 
Act no inquiry into the fact of the adjust- 
ment need beheld, it would not have been 
expressly asked for by them in their grounds 
of appeal, nor would it have been ordered 
by the Appellate Court nor held by the 
Executing Court. All this waste of public 
time and money would have been saved. 
Not a single word of objection in this re- 
spect is to be found in the grounds of 
appeal against the orderdated 8th January 
1923, Even if it be considered that in this 
state of things it “was still open to the 
deoree-holders to urge their objection, they 
should have urged it by at once appealing 


to this Court against the order of remand- 


dated 10th March 1923 on the ground that 
it was an improper order of remand. But 
they did nothing of the kind and kept quiet 
and this has created a further bar to the 
maintainability of that objection at this 
late stage of appeal against what may be 
Called a final decree or order which final- 
ly determines the matter in controversy 
between the parties. | 
Section 105, sub-s. (2), of the C. P. C. lays 
down that an appellant, who is aggrieved by 
an order ofremand from which an appeal 
lies but who has not appealed therefrom 
is thereafter precluded from disputing its 
correctness. ‘Against the order dated 8th 
January 1923 passed by the Executing Court 
an appeal lay. So also against the one 
dated 10th March 1923 passed on appeal by 
the District Judge, a second appeal lay 
under s.47-of the C P. O, read with s. 83 
of the C, P. Tenancy Act of 1920. A [party 
who has insisted upon the trial of an 
wanecessary issue in a case cannot at the 
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stage of appeal be allowed to get rid of the 
adjudication on that issue by urging that 
it should not have been investig&ted. 
Neither party who has taken the chance of 
a favourable decision, when defeated, can 
ask reversal on the ground that the issue . 
was not properly triable in that action. 
Mookerjee, J., observed in Jaggeswar.Dutt v. 
Bhuban Mohan Mitra (X) in connection with 
the trial of an issue on the question of . 
paramount title in a mortgage suit that.. 
question is not one of jurisdiction but rather 
of the frame of the litigation and the scope 
of its enquiry. ............ that it is not one 
of convenience merely, and that when the 
incovenience has been undergone by a trial 
in the Court of first instance, the breach 
of the rule affords no ground for a reversal 
of the decree by a Court of Appeal......... À 
thatef the rule is really one of convenience, 
it is obviously a matter which affects not 
only the Judge in the Court of first in- 
stance, but also the parties to the litigation 
and Judges of the Court of Appeal. Sir 
Henry Drake-Brockman, J. C., in Kasham 
Khan v. Sawitri (2) has also taken a 
similar view in a mortgage suit where a 
person was joined as a party on the 
mere ground that he was in possession of 
mortgaged property. In disposing of the 
point raised in second appeal forthe first 
time that the party should have been dis- 
charged ashe did not “prove his interest 
in the equity of redémption the learned 
Judicial Commissioner 6bserved :— 

“The appellant madé that defendant a 
party with the obvious intention of secure 
ing a foreclosure decree against, him also, 
and cannot be allowed to get rideof the 
effect of his own act by merely alleging, 
in- contradiction of his assumption at the 
trial, that the person in actual possession has 
no right toredeem. The object was to save 
the trouble and expense of a second suit 
against the occupier of the land and hav- 
ing taken the chance ofa decision in his 
favour the appellant must abide by the. 
result: see Sham Chand v. Doya Moyee (3), 
In Dhurm Das v. Shama Soondri Debi (4) 
Lorel Campbell laid it down asa safe maxim 
for a Court of Appeal to be guided by that 
an objection which if taken might have 
been cured and which has not been taken 


(1) 33 O. 425 at p. 435; 30, L. J. 205. 

(2) 19 Ind, Cas. 547; 9 N. L. R. 38 at p. 39, 

(3) 9 W. R.. 338. ig ia 

U) 3 M.I.A. 229 at p. 242:6 W. R: P.O. 43:18 14 
R. 184; 1 Suth, P, O, J, 147; 1 Sar, P, 0.0.27, | 
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in the Couré below shall not be taken in 
the Court of Appeal”. 
Their Lordships of the Privy Council in 


a very recent case of the Midnapur Zemin-_ 


dari Company Ltd v. Naresh Narayan Roy 
(5) also held that a party cannot be allow- 
ed to get round an adjudication which hè 
himself. invited upon an issue alleged to 
be not necessary or proper to be tried in 
a suit, For all these” reasons I think the 
appellants have precluded themselves froni 
questioning the binding effect of the ad- 
judication of the adjustment. The effect of 
entertaining at this stage of second appeal 
the said objection against the order pass- 
ed by the District Judge on 183th July 1923 
on appeal from the ordér,made after due 
‘investigation by the Executing Court on 
15th June 1923 in compliance with ethe 
order of remand would be to allow the 
appellants to question the validity of the 
very order of remand, dated 10th March 
1923 and thus todefeat the very object of 
s. 105, sub-s, 2, O. P. C, 

Under these circumstances, I cannot 
allow the decree-holder to urge this new 
point in second appeal and thus nullify the 
effect of the proceedings taken in the 
Courts below on the faith of the order of 
remand dated-10th March 1923 being a pro- 
per order. 

There is also another aspect of the case 
and it is this: Where at a certain stage 
of the execution proceedings a certain objec- 
tion was open to a party and he fails to 
raise it at the proper time it should not be 
and is not open tohim to urge the same 
at asubsequent stage of the same proceed- 
ings on’the principle of constructive res 
judicata which has been held applicable to 
such proceedings. In this view of thecase 
also, L do not think I need give the appel- 
lants an opportunity to raise the new point 
at this.late stage or decide the somewhat 
difficult question whether a decree for an 
‘arrear duein respect of the holding of an 
occupancy tenant can be executed otherwise 
than by ejectment in view of the provision 
ofs, 23 of the new Tenancy Act of 1920 
read with s. 51 ofthe C. P.C. 

The result is thatsecond appeal fails and 
is dismissed ‘with costs. 


K. 8. D. Appeal dismissed, 


(5) 80 Ind. Cas. 827; 26 Bom. L. R. 651; (1924) A. I. 
R. (P. C.) 144; 47 M. L. J. 23; 51 ©. 631; 35 M. L. T. 
169: (1994) M. W. N. 723; 29 O. W. N. 34; 20 L. W. 770; 


51 1. A. 233; L. R. 5 A. (P, C,) 137; 23 A. L, J. 76; 3 
Pat, L.R. 193 (P.O), 


` RATER. SINGH V. GOPAL NARAIN SINGH. 


1014 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
First APPEAL FROM ORDER No. 158 oF 1924, 
July 6, 1925, 

Present:—Mr. Justice Lindsay, Mr. Justice 
Sulaiman and Mr, Justice Daniels. 
Babu FATEH SINGH AND OTHERS— 

DEFENDANTS—APPELLANTS 
f versus 
Babu GOPAL NARAIN SINGH AND OTHERS 
—PLAINTIFEFS AND CHHINNI MISIR aan 


OTHERS—DsrenDANTS—REsPONDENTS. 

Specific Relief Act (I of 1877), s, 42 ~ Declaratory 
relief affecting pending suit in Revenue Court— 
Matter within exelusive jurisdiction of Revenue Court 
—Relief, grant of. 

Where a declaratory suitis brought in the Civil 
Court, the objéet of which is to affect the decision of 
the Revenue Court in a pending suit within the 
exclusive jurisdiction of that Court, the Civil Court 
should refuse the declaratory relief ‘asked for on the 
ground that such relief, if granted, would be 
nugatory. [p. 1016, col. 1.5 . : 

First appeal from an order of the Dis- 
trict Judge, Benares, dated the 9th July 
1924. 

Dr. M. L. Agarwala, for the Appellants, 

Mr. K. Verma, for the Respondents. 


ORDER OF REFERENCE. 

Sulaiman and Daniels, JJ.—The 
question for decision in this case is briefly 
this:— 

While an ejectment suit is pending’ in, 
the Revenue Court in which the main issue 
is whether the defendant is or is not a 
tenant of the plaintiff, will the Civil Court 
entertain a suit the object of which is to- 
compel the Revenue Court to hold that the 
defendant is not a tenant? `’ 

The plaintiffs- respondents Gopal Narain 
Singh and Sri Narain Singh are mortgagees 
from certain occupancy “tenants under a 
mortgage executed in 1882. 

The mortgage was a burdensome | one as 
the interest exceeded ‘the profits of the’ 


holding. 
The tenants relinquished their holding in 


-favour of the zemindars on the 28rd of 


March 1923. 

On Ist October 1923 the zemindars, Babu 
Fateh Singh and others, brought a suit in 
the Revenue Court for the ejectment of the 
respondents Gopal Narain and Sri Narain 
as non-occupancy tenants. Their position 
was that as the occupancy tenants had 
relinquished the tenancy, the occu- 
pancy tenure had come to an end and 
the mortgagees were liable to ejectment 
either under s. 34 of the Tenancy Act or as 
tenants-at-will. The mortgagges contested 
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the suit, and while ib was pending they 
instituted on 17th December 1923 the pre- 
sent suit in the Civil Court against the 
.zemindars for a declaration that the two 
deeds of relinquishment executed by the 
occupancy tenants are of no effect against 
them, and for an injunction restraining the 
zemindars from dispossessing them. 

The Subordinate Judge in whose Court 
the suit was instituted issued an injunction 
to the Revenue Courts to prevent their going 
on with the ejectment suit. It seems at 
least doubtful whether he was competent 
to do so, but this is a point we need not 
consider. On 16th April 1924 he dismissed 
the present suit as barred: by s. 167 of the 
Tenancy Act. On 30th June 1924 the 
Revenue Court decreed the ejectment of the 
present plaintiffs, and on the morning of 
9th July 1924 the zemindars, who are ap- 
pellants before us, obtained actual posses- 
sion. In the meantime the plaintiffs had 
appealed to the District Judge against the 
decision of the Subordinate Judge. On 
the very day on which the zemindars had 
got possession, namely, 9th July 1924, the 
District Judge allowed the appeal, and 
remanded the suit for decision on the 
merits. Against that order the present 
appeal is preferred. 

We are now informed by means of an 
affidavit that an appeal has been preferred 
to the Commissioner against the decision 
in the ejectment suit, and is still pending. 

Two principles are clearly established 
by the decisions of this Court. The first 
is that a suit by a mortgagee of an occu- 
pancy holding fora declaration of the in- 
validity against him of a relinquishment 


executed by the occupancy tenant is enter-. 


tainable by a Civil Court. This is settled 
by the Full Bench decision in Birj Kumar 
Lal v. Sheo Kumar Missir (1). : 

The second is that the Civil Court will 
not entertain a suit the object of which is to 
nullify a decree of the Revenue Court 
in a matter within the Revenue Court's ex- 
clusive jurisdiction. That is settled by the 
Full Bench décision in Mollo v. Ramlal (2). 
The same principles have been followed in 
many subsequent cases of which Jagannath 
v. Balwant Singh (8) and Kundan Lal y 
Parshadi (4) are instances. i 

B OD Ind. Cas. 215; 37 A. 444; 13 A. L. J. 649. 

2) 58 Ind, Cas. 772; 43 A. 191: 18 A. L, J. 1030. 

(3) 68 Ind. Cas. 247; 44 A. 692; 20 A. L. J. 570; (1922) 
A. L R. (A.) 372; 4U..P, L. R, (A) 194 

(4) 79 Ind. Cas. £60; 46 A. 570; 22 A. L. J, 4866: 
(1924) A. I. R. (A.) 741; L. R, 5 A, 159 Rev. | 
. 4 . . 
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The difficulty arises in the ẹintermediate 
case in which the civil suit is instituted 
while the suitin the Revenue Court is *still 
pending. Here there is areal danger of a 
conflict of jurisdiction. Are both Cougts 
to go on ‘trying the same question independ» 
ently, and is the result to depend or which 
Court comes to a decision first?. Oris each 
Court to ignore the other altogether? 
Where the Revenue Court is seised of 8 
case which it has exclusive jurisdiction to 
try, itis. we think, beyond the power of 
the Civil Court to issue an injunction pro- 
hibiting it from proceeding with the case, 
We suggest that the best way out of the 
difficulty would be to lay down a rule of 
practice, on’ the principle of s.-10 of the 
C. P. C., though that section may not in’ 
terms apply, that the Court in which pro- 
cee@ings are last instituted should stay the 
suit before it until the decision of other 
Court. We think that in all probability if 
such a rule were laid down the Board of 
Revenue would be prepared to concur in it. 
They equally desire to prevent any conflict 
of jurisdiction arising. 

That the decisions are not uniform and 
that there is a need of a Full Bench deci- 
sion to settle the question may easily be 
seen by reference to a few cases, Dr, 
Agarwala for the appellants has been able 
to show us two cases almost exactly parallel | 
to the present case in which the Civil Court 
refysed to entertain a suit of this nature on 
the ground that any decree the Civil Court 
might pass would’ be wholly nugatory. 
They are (i) Ram Dei Kuari v. Bindesri 
A asi (5), and (it) Sheo Prakash v. Karna 


In the first of these cases the civil suit 
was actually filed first, though the suit in 
the Revenue Court was first decided. On 
the other hand, in Jai Gopal Narain Singh 
v. Uman Dat (7), another case almost pre- 
cisely parallel, the decision was the other 


. way, as the matter was still held to be- 


sub judice in the Revenue Court because a 
revision was pending before the Board of 
Revenue. Jt has been argued that the ques- 
tioh was settled by implication in the Full 
Bench case in Birj Kumar Lal v. Sheo 
Kumar Missir (1), because there also a 
revenue suit had been filed and was pend- 
ing. The Full Bench, however, did not 
touch this question in their judgment, 


(5) 11 Ind. Cas. 287; 8 A. L. J. 940. 
(6) 21 Ind. Cas. 2: 11 A. L. J. 671; 
4 


] 35 A. 484. 
(7) 10 Ixd, Ces, £73; S'A. L, J. 695, i 


[64 I. O. 1925] 


This, therefore, appears to be a case for the 
application ofsthe principle that a case is 
only authority for what it decides and not for 
everything that might appear to be implied 
in it. It would not be safe to extend 
thescope of the decision beyond the point 
actually decided. Similarly in the very 
` recent case of Ammar v. Govind (8) the 
Letters Patent Bench avoided. the question 
of the effect of an ejectment suit having 
been previously filed in the Revenue Court 
by suggesting that the Revenue Court's 
decision would not necessarily conclude the 
question raised in the Civil Court, i. e., the 
Revenue Court might hold that the defend- 
ant before it was not a sub-tenant, and 
still he might not be entitled to a declara- 
tion that he was aco-tenant. It was, how- 


ever, quite certain that he could not be ` 


both, and a reference to the record woyld 
‘show that the actual dispute between the 
parties was as to which of the two characters 
he actually filled. va 

We direct the record to be laid before the 
Chief Justice with a view to a reference to 
a Full Bench of the question. 

What course is the Civil Court to adopt 
when a suit is filed before it the object of 
which is to affect the decision of the Revenue 
Court in a pending suit within the exclu- 
sive jurisdiction of that Ccurt. 

We put forward for the consideration of 
the Full Bench the suggestion that the 
most satisfactory course would be to apply 
the principle of s. 10 of the ©. P, ©. and 
direct the Civil Court to stay proceedings 
till the ejectment or other suit 
Revenue Court is decided. This is the only 
course which appears to us to prevent a 
conflict Sf jurisdiction arising. If once the 
Revenue Qourt has finally ejected the de- 
fendant before it, it cannot be compelled to 
restore him because he has got a declaration 
of his right from the Civil Court. Indeed 
in some of the-cases in which the Civil 
Courts have granted declarations the Judges 
‘who decided them have suggested that the 
declaration they were granting would be *of 
no use to the party to whom they granted 
it. If the civil suit was first instituted, then 
on this view it would equally be the duty 
of the Revenue Court to hold its hand till 
the civil suit was decided. > 

JUDGMENT OF THE FULL 
BENCH. 
Lindsay, J.—This case has been re- 


(8) 88 Ind. Cas. 247; 23 A.L. J, 449; L. R, 6 A. 168 
Reva; (1925) A.I. B. (A) 465, - 
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ferred to a Full Bench.. There is no need, 
to set out the facts which are narrated in 
full in the referring order. The immediate 
matter for decision is set out at page 7 of 
the referring order as follows:— 

“What course is the Civil Court to adopt 
when a suit is filed before it the object of 
which is to affect the decision of the 
Revenue Court in a pending suit within the 
exclusive jurisdiction of that Court”? 
Without going into any discussion of the 
numerous cases which have been cited be- 
fore us it is perfectly plain that all the 
trouble which has arisen in matters of this 
kind is due to different interpretations of 
the act of surrender by an occupancy ten- 
ant who has madea mortgage of his occu- 
pancy holding. i 

Since the case reported as Khiali Ram v. 
Nathu Lal (9), was decided it has been 
uniformly held in this Court that a mort- 
gage ofan occupancy holding made by an. 
occupancy tenant prior to the enactment 
of the presenf Agra Tenancy Act, cannot 
be avoided by the occupancy tenant mak- 
ing a surrender of his occupancy rights to’ 
the zemindar. 

On the other hand, the Board of Revenue 
have taken a different view and have held 
that such a surrender operates to put an 
end to the relation of mortgagor and mort- 
gagee, It is this conflict of decisions which 
results in the difficulties which are illustrat- 
ed in the case which is now before us. 

If the fact is that the Board of Revenue 
refuse to accept the view of the law which 
has been taken by this Court it seems use- 
Jess to insist that a Civil Court, which 
necessarily follows the law as laid down in 
this Court, must give a declaratory decree 
in favour of a mortgagee who comes to 
the Civil Court in order to obtain a declara- 
tion that the surrender made by his mort- 
gagor is void and of no effect. When all is 
said and done, the granting of relief by way 
of declaration, is a matter within the dis- 


-eretion of the Civil Court, and ifit is made 


to appear that the declaration when granted 
to the plaintiff will be of no avail to him 
that seems to me to be a very good reason 
for holding that in such a case the Court 
should exercise its discretfon against the 
plaintiff and decline to grant any relief. 
This is not to say that a sult for declara- 
tion of the nature just mentioned is not 
entertainable by a Civil Court. That I 


(9) 15 A. 219; A. W. N. (1893) 125; 7 Ind. Dec. (x. s.) 
85). ` 
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think would be going too far. But it is 
Glear that any Civil Court is ‘entitled in 
the exercise of its discretion, to refuse a 
declaration of this kind if it isto turn out 
to be purely nugatory. Here ‘in the case 
before us, if the Civil Court- decides that 


the mortgage is still subsisting and that a 


surrender made by the occupancy tenant to 
his‘lindlord has not in any way affected 
the relation of mortgagor and mortgagee, 
all that can happen is‘that the mortgagee 
may go to the Revenue Court and seek to 
use the decree of the Civil Court as a 
weapon of defence. ‘If the Revenue Court 


follows, as it is bound to follow, the de-. 


cision of its own superior Court that weapon 
is of no avail whatever to him in the Reve- 
nue Court. Iam of opinion, therefore, that 


the course which the Civil Court ought to. 


‘adopt in a case of this kind is to refuse the 
declaratory relief-asked for by the plaintiff 
on the ground that such relief, if granted, 
would be nugatory. I would, therefore, 
answer the question which has been pro- 
pounded in this sense. 


Sulaiman, J.—I concur in the propos- 


ed answer. Where itis clear to the Civil 
Court that its declaratory decree would he 
futile the simple course would be to refuse 
to exercise its discretion for granting a 


declaratory relief. In factI myself acted 


on that very ground in the case of . Ganga 
Chamar v. Bindesari Rai (10)." In that case 


I declined to say that the civil suit was’ 


barred by s. 167 of the. Agra Tenancy Act 
or by any rule cf limitation, but held that 
inasmuch as the Revenue Court was bound 
to proceed under s. 199 (2) of the Act, the 
Civil Court had discretion to refuse the 
declaration. In cases where the Revenue 
Court has already decided: the dispute the 
matter is concluded in viéw of the pro- 
nouncement of the Full Bench in the case 
of Mullo v. Ram Lal (2). Where, however, 


a case previously instituted in a Revenue- 


Court is still pending there, I would think 
that the more appropriate“procedure would 
be te stay. the civil suit tilF the matter is 
decided by the Revenue Court and then to 
acces its decision, i 
obviate the”possjbility of the Revenue Court 
litigation proving infructuous by ‘reason of 
a dismissal for default, withdrawal or other- 
wise. In the present case’ however the 
matter has already been decided by the 
Revenue Court of first instance and this is, 


(10) 88 Ind, Cas, 684; 23 A, LJ. 529; 1. R. 6 A, 173 
ev, 
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therefore, a fit case in which the declaration 
should betrefused. . 

Daniels, J.—I concur inthe answer pro- 
posed and in the judgment of Mr. Justice 
Lindsay. $ 
“By the Court.—The case is returned 
to the Bench for disposal in accordance with 
the answer to the reference. 


JUDGMENT. 

Sulaiman and Daniels, JJ.—In. 
view of the opinion expressed by the Full’ 
Bench we allow this appeal and setting 
aside the order of the lower Appellate Court 
restore the decree of the Court of first in- 
stance with costsinall Courts. ` 
N.H Appeal allowed. 





. NAGPUR JUDICIAL COMMIS- 
. SIONER’S COURT. 
Seconp Cryin APPEAL No. 465-B oF 1922, 
- August 30, 1924. 
.  Present:—Mr. Kinkhede, A. J..C. 
- TRIMBAK AND axoTHER—DFFENDANTS 
? : Nos, 2 AND 3— APPELLANTS 
versus 
4 Shri SITARAM MAHARAJ 
SANSTHAN—PLAINTIFF— RESPONDENT. 
- Pleadings, construction of—Civil Procedure Cede 
(Act V of 1908), 0.. XIV, r. 4—Hvidence Act (I of 
1872), 2. 168—Document produced for issues—Evi-, 
dence, use as. 2 
Pleadings cannot be dissécted and accepted in part 
and rejected as to the remainder but they must 
be taken as a whole. [p. 1017, col. 1] & ; 
Motabhoy Mulla v. Mulji Haridas, 29 Inds» Cas, 223; 
39 B. 399 at p. 407; 17 M. L. T. 402; 28 M. L. J. 589; 
13 A. L. J. 529; 19 C. W: N. 718; 210. L.J. 507; 17 
Bom. L. R. 460: 2 L. W. 524: (1915) M. W. N. 522; 49 
L'A. WS (P.C) and Krishnabai v. Dhondo Ram- 
chandra, 18 Ind, Cas. 542; 20 N. L. R. 63, followed. 
Documents produced by a party in an Appellate 
Court at the instance of his adversary under O. XIV, 
r.4 of the ©. P: ©. cannot “be used as evidence all at 
once under s. 163 of the Evidence Act. [p. 1017, col. 2.) 
Appeal against a decree of the District 
Judge, Alfola, in Civil Appeal No. 2 of 1922, 


z - dated the 25th July 1922. 
This procedure will - BC te Aone ay 


Mr. A. V. Khare, for the Appellants. . 

Mr. D. W.-Kathale, for the Respondent. , 

JUDGMENT.—The pleadings which, 
of course, include also the plaint, leave out 
much that was necessary to be stated for 
the proper adjudication of the case. An 
attempt has been made before me to read 
the pleadings in a distorted manner just to 
read into them some artificial admirsions or 
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one party or the other. Their Lordships of 
the Privy. Council have laid down in Mota- 
bhay Mulla v. Mulji Haridas (1) which was 
followed by me in Krishnabat v. Daondo 
Ramchandra (2) that pleadings cannot be 
dissected and accepted in part and rejected 
as to the remainder but that they must be 
taken as a whole. The plaintiffs made 
varying statements as to the year of the 


origin of the tenancy. The defendants also. 


have blundered over the same point. If the 
legal advisors of the parties had taken care 
to, ‘insist upon their respective clients giving 
them complete information as to the ori gin 
of the jahgir and also of the commencement 
of the tenancy the question whether the 
defendants’ predecessor was an anti jahgir 


tenant or an annual tenant would have been. 


a matter not very difficult of solution. The 
defendants contend that in their pleadiwgs 
they urged that they were not liable. to 
ejectment; this would ordinarily mean that 
their status was such as entitled them-to 
class themselves as ante-jahgir tenants, 
They now say that their plea entitled them 
to urge that they belonged to the class of 
non ejectable tenants, t; e., they were either 
anti-jahgir tenants or tenants of antiquity. 
The learned District Judge has observed in 
passing that a plea of tenants of antiquity 
would not be sustained in view of Ex. P-10 
but the observations of the Judge in para. 
4 of the judgment clearly show that the 
point was not intended by him to be neces- 
sarily raised in the pleadings. e 
7 TheevidJence also is uot what it ought to 
e. 
Prideaux, A, J. O., who had ordered the pro- 
duction of certain documents. Taking ad- 
vantage of the opportunity thus afforded 
the parties have produced or caused to. be 
produced some other documents also, alleg- 
ing that they are relevant for “ the 
proper adjudication of the points. in 
controversy between the parties. I have 
given the parties opportunity to put forward 
their respective cases in the shape of ad- 
ditional statements and they haveedone so. 
The appellants have also relying on the 
principles’ underlying the provisions of ©. 
XIV, r.4 ands, 151, ©. P, C. called upon 
the plaintiffs to produce their books for their 
inspection with a view to enable the Court 


(1) 29 Ind. Oas. 223; 39 B, 399 at p. 407; 17 M. L. T. 
402; 28 M. L. J. 589; 13 A. L. J. 529; 19 0. W.N. 713; 
21 ©. L. J. 507; 17 Bom. L. R. 460; 2 L. W, 524; (1915) 
M. W. N. 529; 421. A. 103 (P. O). 

(2) 78 Ind. Ọas. 542; 20 N. L. R. 63. 
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to probe into and ascertain the real dispute 
between the parties. As the idea of the ap- 
pellants incalling to his aid the principles 
of O. XIV, C. P. O., was to enable the Court 
to elicit facts and have before it relevant 
documents for the purposes of framing 
proper issues, I do not think the stage of 
utilizing the material thus made available 
as evidence in the case at once was then 
reached. I cannot, therefore, give effect to 
the argument of the respondent's Counsel 
that the documents produced by his clients 
at the appellants’ instance must be used as 
evidence in the case all at once under.s. 163 
of the Indian Evidence Act. 

Now that the pleadings are on record and 
the documents are also filed, it may be 
necessary to examine the parties orally 
further with reference to the documents or 
on such points as may have been left ambi- 
guous and for this purpose the case must 
go back tothe Trial Court, That Court will 
exhaustively examine the parties and frame. 
proper issues and after recording their ad-- 
missions and denials regarding the opposite 
party's documentary evidence proceed to 
take such additional evidence as may be. 
necessary to prove the additional docu- 
mentary evidence or Lo connect it with or ex- 
plain the relevancy of the evidence already. 
on record, and then decide the case afresh, 
The burden of proof in the face of the im- 
perfect pleadings and insufficient evidence 
that then was on record cannot be said to 
have been properly laid on the defendants, 
I, therefore, set aside the decree passed by 
the lower -Appellate Court and remand the 
case to thé Trial Court for fresh decision on 
the merits. The appellants who are res- 
ponsible for this state of thing are not en- 
titled to a refund of the Court-fees paid by 
them on the memo of appeals to this or to 
the lower Appellate Court. The costs of 
this appeal will, therefore, be borne by the 
appellants irrespective of the result of the 


suit The costs of the lower Appellate 
Court and the Trial Court will abide the’ 
event. 

K. S.D. Decree set aside, 
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ALLAHABAD HIGH COURT. 
Execution First Clvin APPEAL No. 26 
- or 1924. _ 

June 30,1925, 
Present :—Mr. Justice Lindsay and 

Mr. Justice Sulaiman. 

Sayed AGHA HUSAIN AND OTHERS— 

; APPELLANTS 
°  VETSUS 
Khan. Bahadur Syed QASIM ALI— 
OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), s. 47—Execu- 
tion of. incorrect decree—Sale confirmed in favour of 
` stranger~Amendment of decree—Sale, setting aside of. 

A sale in favour bf a stranger in execution of an 
incorrectly prepared decree, cannot, after the sale 
has been confirmed, be set aside, on an application 

- under s. 47,0. P. O., simply on the ground that. the 
decree has been stibsequently amended, in the absence 
of any allegation of fraud or collusion. 

Fateh Lal v. Sher Singh, 85 Ind, Cas. 680; L. R. 6 
A, 63 Civ.; (1925) A. L R. (A) 264 and Zain-ul-Abdin 
Khan v. Muhammad Asghar Ali Khan, 10 A. 168; 15 
I. A. 12; 5 Sar. P. ©. J. 129; 6 Ind. Dec. (Nn. s.) 112 
(P. 0.), followed. < 

Prosunno Kumar Sanyal v. Kali Das Sanyal, 190, 
683; 19 I. A. 166; 6 Sar. P. C. J. 209; 9 Ind. Dee. (x. s.) 
893 (P. ©.), distinguished. 

Execution first appeal from a decree of 
the Subordinate Judge, Meerut, dated the 
24th October 1923. 

Mr, S. A. Haidar, for the Appellants. 

Dr. K.N. Katju and Mr, Mukhtar Ahmad, 


for the Respondent. . 


JUDGMENT.—Theseexecutionappeals 
arise out of an application which was 
“made by certain judgment-debtors on the 
_ sole allegation that the decree was in- 
correctly prepared and had been subsequ- 
ently amended, and the sale which took 
place in execution of the incorrect decree 
should beset aside, There was no allega- 
tion of any fraud or collusion nor. was 
there any denial of the fact that the in- 
terests ofthird parties had, come in. It 
was not expressly stated in the application 
under what provisions of law it had been 
made, but the learned Advocate for the 
appellants -has stated before us that it 
purports to have been made under s. 47, 
U. P.O. The learned Judge of the Court 
below has deglined to grant this applica- 
tion inasmuch as the judgment-debtors were 
parties to the proceedings in which the sale 
was confirmed. 

In our opinion when the sale has been 
confirmed, although it had taken place 
in execution of a decree which was incor- 
rectly prepared, the sale cannot be set aside 
simply because the decree has been subse- 
quently amended, On the date when the 
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sale took place there was a decree binding 
on the parties asit stood ard the sale in 
execution of it was perfectly legal. a Tha 
mere fact that it has subsequently been 
amended or set aside in appeal would not’ 
make the sale a nullity. We may refer to 
the case of Fateh Lal v. Sher Singh (1) 
in support of this view. 
The learned Advocate för the appellanta 
relies on the Privy Council case of Pro- 
sunno Kumar Sanyal v. Kali Das Sanyal 
(2). Ithas, however, to be noted that in that 
case theallegations of the party wishing 
to have the sale set aside were that the 
attachment and the sale had, been brought 
about by fraud and collusion on the part 
of the judgment-creditors and the auction 
purchasers, .though the charge had been 
perfectly vague. Under the old Code sales 
could not be set aside..on the ground of’ 
fraud under s. 31L butvonly under a. 244 
of the ©. P.C. The remedy of the ag- 
grieved party, as pojnted out by their Lord- 
ships, was obviously under s. 244, and, 
therefore the mere fact that the purchaser 
who was originally no party to the suit, 
was interested in the result did not mat- 
ter. Under O. XXI, r.90, asale can be set 
aside on the ground of irregularity as well 
as fraud. Obviously, therefore, when a sale 
has been confirmed under r.: 92 itno longer 
remains open to the judgmenut-debtor to 
challenge it under s. 47, Furthermore 
as we have said above there isno allega- 
tion of any fraud at all in this case. Their 
Lordships of the Privy Council have in the’. 
ease of Zain-ul-Abdin Khan v. Muhammad 
Asghar Ali Khan (3) -held that if a wrong 
decree is passed by the Court ef first in- 
stance and- the sale takes place if execu- 
tion of it anda third party purchases the 
property that sale cannot he set aside 
mere’y on the ground thatthat decree is 
subsequently reversed on appeal. 


As third parties have purchased’the pro- 
perty it is no longera matter relating to 
execution of a decree exclusively between 
the originel parties to the suit. The order 
confirming the sale cannot be challenged in 
thés way. ' 

If the application be treated as an appli- 
cation for review ofthe order confirming 


(1) 85 ve Cas. 660; L. R. 6 A. 63 Civ.; (1925) A. I.. 


R. (A.) 264. 4 
(2) 19 O. 683: 19 I. A. 166; 6 Sar. P. C. J. 209; 9 Ind. 
Dee. in. s.) &98 (P. C.). 

(3) 10 A. 166: 15 I. A. 12; 5 Sar. P, C.J. 129; 6 Ind, 
Dec. (N. s.) 112 (P. C.). < Fay 
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the sale then ng appeal lies from the order 
refusing to grant it. In this view of the 
matte?these appeals fail and they are dis- 
missed with costs including fees on the 
higher scale, 

N. H. | a . Appeal dismissed. 


. nanangi 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Sseconp Civin Apprau No, 512-B or 1992, 
August 21, 1924, 
Present:—Mr. Kinkhede, A. J C. 
BALIRAM AND OTHERS—PLAINTIFFS 

` m~ APPELLANTS 


: versus 3 
SADARAM AND ANOTHER—DEFANDANTS 


< — RESPONDENTS. 

Landlord and tenant—Notice of enhancement— 
Tenant continuing to oceupy—Inference—Lease for 
term exceeding one year, when admissible—Remand, 
order of—Failure to appeal, effect of—Final decree, 
appeal from—Appellate Court, powers of—Civil 
Procedure Code (Act V of 1908), O0. XLI, r. 2—Second 
appeal—Finding, based on inadmissible evidence, 
whether can be challenged. ` 

Ifa tenant continues to occupy a house as a tenant 
even after the service ofa legal notico demanding 
enhanced rent he will be deemed to have impliedly 
agreed to occupy it at that rent. [p. 1019, col 2,] 

« Bindeshri Prasad v. Vishwanath Das, 19 Ind. Cas, 
858; 9N.L. R. 72 at p. 73 and Janoo Mandur v. 
Birjoo Singh, 22 W.R. 548, referred to. 


A. lease for a term exceeding one year, to the validjiy 
6 


of which a registered deod is necessary, ¢annot- 
, proved as anaaswer toa claim for possession by 
the lessor. [p. 1020, col. 1.] 

Vishwanathji v, Sitaram, 26 Ind. Oas. 708; 10 N. L. 
R. 159 at p 160, followed., a 

In the absence of any legally admissible evidence to 
prove the term of lease, the tenure of a tenancy would 
be deemed under the provisions of the Transfer of 
Property Act to be from month to month and deter- 
minable by service of notice ending with the gnd of 
the month of tenancy. [ibid.] 

A failure to appeal against. an order of remand 
precludes the person aggrieved by it from disputing 
its correctness in the course of an appeal against the 
final decree. [p. 1019, col. 2.] 

But the preclusion of a party does not take away the 
power which vests in a Court of Appeal under O. XLI, 
r. 2, C. P. O., to base its decision on a point not urged 
in the memo. of appeal; the only condition is that the 
party to be affected thereby has an opportunity to 
meet it. [p. 1019, col.2; p. 1020, col. 1.] i 

A finding of fact based upon inadmissible evidence 
is liable to be challenged in second appeal. [p. 1019, 
col. 2. 

haai v. Warloo, 77 Ind. Cas. 911; 18 N. L. R. 182; 3 
N. L. J. 313: (1923) A. L R. (N.) 107, followed. | 

Appeal against a decree of the District 
Judge, Amraoti, in Civil Appeal No. 13 of 


1923, dated the 3lst August 1923. 
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Mr. G. V. Deshmukh, for the Appellants. - 

Mr. R. R. Jayawant, for the Respondents. 

JUDGMENT.—Much of thé contro- 
versy raised in this case may be said to 
have been set at rest by the defendant 
relinquishing possession of the premises 
after the passing of the decree of the 
lower Appellate Court and during the pen- 
dency of the appeal, and the controversy 
is now limited to a short question whether 
the defendant is liable for payment of an 
enhanced rent for the period subsequent to. 
the period of service of notice or he ig 
entitled to hold on the old rent. i 

If the finding that the lease for a fixed 
term and on arent fixed for that term, be 
binding on this Court, then it is clear ihe 
plaintiff was not entitled to serve any 
notice of enhancement on the defendant, 
but if the finding is vitiated on any ground 
as that ofits being based upon inadmissi- 
ble evidence, Raoji- v. Wario (1), itis liable - 
to be challenged in second appeal, and 
the plaintiff is entitled tó demand, and the 
defendant is liable to pay, the enhanced 
rent. If he continued to occupy the pre- 
misesas a tenant he will be deemed 
to have impliedly agreed to occupy 
them on the higher rent demanded. Com- 
pare Bindeshri Prasad v. Vishwanath Das 
(2) following Janoo Mandur v. Birjoo 
Singh (3) where such an agreement was held 
impliedly made under similar circum- 
stances. - : 

The question to be considered, therefore, 
is, was oralevidence admissible to prove 
the term of five years, and if not, what are 
the plaintiff's rights. The matter was de- 
cided against the plaintiff by the District 
Judge when he, by an order dated the 30th 
March 1922, remanded the case for admis- 
sion of such oralevidence. The defendant’s 
contention is that it was the plaintiff's duty 
to have appealed against the order of re- 
mand just then and got it set aside, Not 
having done so, heis precluded from dis- 
puting the correctness of that orderin an 
appeal against the final decree in view of 
s. 105, r. 2, C. P.C. It is true the order 
of remand was appealable under O. XLIIT, 
r. 11, C. P..C. and the appeldant is preclud- 
ed from disputing the correctness, of the 
order of remand. ; 

But this preclusion of a party does net 


(1) 77 Ind. Cas. 911; 18 N. L. R. 182; 3 N. L. J. 313; 
(1923) A. I. R. (N.) 107. 
(2) 19 Ind. Cas. 858; 9 N, L, R, 72 at p. 73. 
(3) 22 W. R. 548, 
8 


t” 
take away the power which. vests in a 
Court of Appeal under O. XLI, r. 2, ©. P. 
C., to base its decision upon a point not 
urged in the memorandum of appeal. The 
only condition is that the party to be 
affected thereby has an opportunity to meet 
it. I have given my most anxious thought 
to the question whether I should exercise 
my power under O. XLI, r.2,C. P. Cin 
this case, and Lam of opinion that this is 
a fit case for such exercise. I gave the 
respondent ample opportunity to argue and 
meet the case from this point of view. 

In Vishwanath v. Sitaram (4) Mr. Batten, 
J. Q., held that a lease for a term exceeding 
. one year to ‘the validity of which a regis- 
tered deed is necessary cannot be . proved 
as an answer toa claim for possession by 
the lessor. Applying that principle to this 
case 1 think. the defendant who held the 
premises under .an oral contract of lease 
cannot prove that his term of lease was 
fixed for five years and that he cannot be 
ousted before the expiry of the full term. 
He, having failed to take a duly registered 
instrument, must thank himself if the law 
prevents him from relying upon, his term 
cf five years asa ‘defence against a suit to 
eject him. In the absence of any legally 
admissible evidence to prove the term of five 
years, the defendant's tenure of the tenancy 
would under the provisions of the Transfer 
of Property Act be deemed to be from 


month to month and determinable by ser-- 


vice of notice ending with the end of the 
month of the tenancy. Itis admitted before 
me that the notice: served is otherwise 
valid unless the defendant's plea that the 
lease was for a term of five years prevails in 
which case it would be premature. 

I, therefore, set aside the decree of the 
lower Appellate Court and direct that the 
decree of the First Court be restored ard 
the plaintiffs claim for arrears of rent be 
decreed at the enhanced rate of rent allow- 
ed to him by the Court of first instance 
with proportionate costs in all Courts in- 
stead of rent at the old rates. ` 

The appeals is, therefore, allowed. with 
costs? Costs in the lower Courts will be 
paid as already ordered. a23 

G. R. D. Appeal allowed. 


(4) 26 Ind. Cas. 708; 10 Ñ. L. R. 159 at p. 160. 
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PATNA HIGH COURT. ve 
APPEALS FROM APPELLATE DecreEs Nos, 338 
AND 339 oF 1922, 5 
March 25, 1925. $ 
Present:—Mr. Justice: Kulwant Sahay. 
DEBI DAYAL SINGH AND orsERs— 
DEFENDANTS—APPELLANTS 
: VETSUS . | 
Musammat GANGO KUER AND oTHERS-— 
PLAINTIFFS— RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), s. 108 (b)— 
Record of rights—Entry as to rights of tenant in fruits 
and timber of trees, nature of—Presumption of 
correctness, 

An entry in the Record of- Rights as regards ‘the 


< rights of tenants in the fruits and timber of the trees 
. on their holdings is not an entry with regard to the 


incidents of the tenancy and does not carry with it-a- 
presumption of correctness under s. 103 (b) of the 
Bengal Tenancy Act. It is only a piece of evidence 
adm Sie under s. 35 of tbe Evidence Act. [p. 1022, _ 
Cole 1. 

Suresh Chandra Rai v. Sitaram Singh, 57 Ind. Cas. 
126, followed. 

The ordinary rule is that the tenant has aright to 
cut the trees standing on his holding and the landlord: 
has the right to appropriate the wood thereof. [ibid.] 


Appeals from a decision of the .Subordi- 
nate Judge, Second Court, Gaya, dated 
the 8th February 1922, confirming that of 
the Munsif, Aurangabad, dated the 15th 
July 1921. 

Mr. S. N. Dutt, for the Appellants, 

Mr. Kailaspati, for the Respondents, 


JUDGMENT.—These two appeals by 
the defendants Nos. 1 to 3 arise out of the 
same suit, The suit was for a declaration 
that: two survey plots Nos. 900 and 9801 
recorded in khata No: 13 in Mouza Ukarmha 
Salem, which contains 1°18 acresof orchard 
land covered with a large number of trees, 


- formed the bhaoli holding of the defend-. 


ants ‘Nos, 1 to3 and that the plaintiffs and 
the defendant No. 4 were entitled to ap- 
propriate one-half share of the fruits and 
the wood of the trees standing on the land 
and that the entry of kabil lagan in the 
survey papers was wrong.. There was a 
fugther prayer that if the Court- be of 
opinion that the plaintiffs could not get the 
price of their share of the fruits from the 
defendants Nos. 1 to 3, then a decree might 
be ‘passed against the said. defendants for 
the price of the entire landlords’ share of 
the fruits. There was an alternative prayer 
in the plaint that if the Court was of opinion 
that the entry of kabil lagan in the Record 
of Rights was correct, then a proper rent 
might be assessed by the Court. The de- 
fendants Nos. ] to 3 filed a written state. 


Rad ae 
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ment in which they denied the title of the 
plaintiffs and alleged that the suit was bad 
for defect of parties They further alleged 
that the orchard was held by them as 
belagan or rent-free and no rent was pay- 
able therefor, and that the plaintiffs or the 
other landlords were not entitled to a half 
share of the fruits or the wood of the trees. 

The learned Munsif found that the plaint- 
iffs had established their title, and that the 
land was held by the defendants as bhaolt, 
but he dismissed the suit on a finding that 
the l6-annas landlords were not made 
parties to the suit and tliat the suit was bad 
under s. 148-A of the Bengal Tenancy Act, 
He held that the trees were ijmal amongst 
all the 16-annas proprietors of the village 
and all those proprietors were necessary 
parties in the suit. 

There were two appeals before the Suhl- 
ordinate Judge against this decree—one’ by 
the plaintifis and the other by the defend- 
ants Nos. 1 to 3. The learned Subordinate 
Judge decreed the plaintiffs’ appeal and 
directed that the defendant No. 4 be added 
as co-plaintiff and the amount of the bhaoli 
rent to which the plaintiffs are entitled be 
determined by the Munsif. As regards the 
defendants’ ` appeal the learned Sub- 
ordinate Judge found that the land was 
held by the defendants Nos. 1 to 3 as bhaolt 
and that the landlords were entitled to one- 
half share of the fruits and the wood of the 
trees. He accordingly dismissed the defend- 
ants’ appeal. . . 

Defendants Nos. 110 3 have. therefore, 
preferred the present two appeals to this 
Court, and it has been contended on their 
behalf tha} upon the findings arrived at by 
the Munsif as well as by the Subordinate 
Judge himself, the suit was not maintain- 
able on account of ‘defect of parties. 
Secondly, it has been argued that the lean- 
ed Subordinate Judge was wrong in hold- 
ingthat thé land was bhaoli and not belagan. 

As regards the first point, it appears from 
the allegations of the plaintiffs themselves 
in their plaint that Mouza Ukarmhae Salem” 
was partitioned by the Civil Court into 
seven takhtas. 
fendant No. 4 were allotted one of these 
takhtas to the extent of their original share 
of 2 annas 8 dams 17 kauris 9 bauris. This 
new takhta of the plaintiffs and the de- 
fendant No.4is known as Takhia Sheikh 
Rahim Baksh and is now treated as one of 
16-annas. The plaintiffs alleged in the 
plaint that since the partition which was- 
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effected in 1898, the proprietor of one takhta 
has no connection with the takhtas of the 
other proprietors with the exception of the 
lands-and trees left joint under the said . 
partition. It has been held by the learned 
Munsif that the trees standing on survey 
plots Nos. 900 and 901 were left ijmal 
amongst the proprietors of the entire lö- 
annas Of the village and were not partition- 
ed amongst them. This finding does not 
appear to have been disturbed by the 
learned Subordinate Judge, as in dealing 
with the appeal of the defendants, he says 
that no raibandi was fixed in the partition, 
for the trees in dispute because they were 
left ijmal amongst the proprietors, If that 
is so, then the plaintiffs and the defendant 
No. 4 did not form the entire body of land- 
lords who are entitled to the rent of the 
orchard in dispute. In dealing with the 
plaintiffs’ appeal the learned Subordinate 
Judge has lost sight of this fact. He has 
treated the plaintiffs as well as the defend- 
ant No. 4 as the 16 annas proprietors entit]- 
ed to the rent of the orchard in dispute, 
He has not come to any specific finding as 
to whether or not the trees in dispute were 
partitioned in the Civil’ Court partition and 
allotted to the takhta of the plaintiffs and 
the defendant No. 4, or were left ijmal 
amongst the entire body of proprietors of 
the whole village. The observation about 
the trees being left ijmal made by the 
learned Subordinate Judge when dealing 
with the appeal of the defendants is nota 
specific finding upon this point. He was 
there considering the question as to whe-. 
ther the land was bhaoli or rent-free and he 
met the argument of the defendants that 
no vaibandi had been fixed for the trees by 
observing that this only meant either that 
the trees did not belong to the maliks but 
to the tenants or that they were left ijmal. 
I am of opinion that having regard to the 
fact that the Munsif had dismissed the suit, 
not only on the ground that it was bad 
under s, 148-A of the Bengal Tenancy Act, 
so far as the defendant No. 4 was concerned, 
but also because the other proprietors of the 
entire village had not been impleaded*as 
parties, the learned Subordinate Judge 
ought to come to a specific finding as to 
whether or not the other proprietors are 
necessary parties in the present suit. His . 
decree, therefore, passed in the appeal of 
the plaintiffs must be set aside and the case ` 
remanded to him for a, finding as to whe- 
ther the trees on the plots in dispute werg 


` 
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left ijmal amongst the proprietors of the 
entire village in the Civil Court partition 
and as to whether the present suit could 

- proceed in their absence. ‘ 

Second Appeal’ No. 339 is, accordingly, 
allowed and the case remanded to the 
Court of Appeal below for disposal accord- 
ing to law. Costs will abide the result, 


As regards the appeal of the defendants 
Nos. 1 to 3 the finding of the learned Sub- 
ordinate Judgé that the land was bhaoli 
and that the landlords were entitled to 
have the fruits and the wood of the trees 

-is a finding of fact which cannot be inter- 
fered with in second appeal. The learned 
Counsel for the appellants has, however, 
argued that the entry inthe RecordofRights 
as regards the fruits and timber of the trees 
in dispute is. kul-hag-raiyat which shows 
that the tenant defendants are entitled to 
appropriaté all the fruits and timber of 
the trees and that the landlords are not 
entitled to any thing.. The learned Sub- 
ordinate ‘Judge is right when he holds 
that this entryin the Record of Rights 
-deos not carry a presumption of correct- 
ness under s. 103 (b) of the Bengal 
Tenancy Act. The ordinary law that the 
tenant has a right to cut the trees and 
that the landlord has the right to appro- 
priate the wood is accepted by the learned 
Counsel for the appellants, but he argues 
that the question as to whether the tenant 
is entitled to appropriate the timber is one 
of the incidents of the tenancy which the 
Revenue Officer preparing the Record of 
Rights was entitled to record under s. -102 
(h) of the Bengal Tenancy Act. The learn- 
ed Subordinate Judge is of opinion that it 
is not one of the incidents of the tenancy, 
but it amounts to a custom or usage vary- 
ing the common law and that the Revenue 
Officer in preparingthe Recordof Rights had 
no power “to record the existence of any 
such custom, and that the entry of kul-hagq- 
raiyat in the Record of Rights is not an 
entry which carries with it the presumption 
of s. 103 (b)., This opinion of the learned 
Suhordinate Judge is supported by the 
decision of this Court in Suresh Chandra 
Rai v. Sitaram Singh (1) and the entry of 
kul-hag-raiydt in the Record of Rights is 
only a piece of evidence admissible under 
‘gs. 350f the Indian Evidence Act, which the 
learned Judge has taken into consideration 
as such. 8 


(2) 57 Ind. Cas. 126. 
4 
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As regards the plaintifis, claim of half 
share of the fruits,the learned Judge has 
believed the plaintiffs’ witnesses atd has 
held that the orchard was bhaoli and theland- 
lords were entitled to recover a half share 
ofthe fruits. These findings being Vased 
upon a consideration of the evidence in the 
case are conclusive and the Second Appeal 

No. 338 is, therefore, dismissed with costs. 

Z. K. Appeal dismissed, 


. 


LAHORE HIGH COURT. 
Frrest Civiu APPRBAL No. 904 or 1922, 
. i June 19, 1925. 
Present :—Mr. Justicè Martineau and 
Mr. Justice Zafar Ali. 
KHEM CHAND-—PLAINTIFFE—APPRLLANT 
versus . 
NARAIN DAS SETHI AND OTAERS— 


DEFENDANTS—RESPONDENTS. 

Hindu Law—Mitakshara—J oint family propérty--- 
Alienation by father—Debts incurred for family 
business—Father declared insolvent—Liability of 
minor son's share. 

Where a Hindu father mortgages the joint family 
property for debts incurred by. him in the ordinary 
course of business and is subsequently adjudicated 
insolvent, the share of his minor son in the family 
property is liable for the debts, whether'as the result 
of an adjudication order the son's share vests in the 
Official Receiver or not. [p. 1024, col. 2.] , 

Sat Narain v. Behari Lal, 84 Ind. Cas. 883; 61, 1; 
47 M. L: J. 857; 100. & A. L. R. 1332; (1925) A.I. R. 
(P. x 18; (1925) M. W. N. 1; 23 A. L.J. 85; L. R.6 A. 
(P. C.) 1; 26 P. L. R. 81; 27 Bom. L. R.135; 21 L. W. 
375; 11, 0.500; 1 O. W. N. 916; 29 C. °W. N. 797; 52 
1. A. 22 (P.O), distinguished. h 

‘Joykisto Cowar v. Nittyanund Nundy, 3 ©. 738; 2 
O.L. R. 440; 3 Ind. Jur. 117; 1 Ind. Dec. (x. s.) 1053, 
Harmukh Rai-Munna Lal v. Radha Mohan, 54 Ind, 
Cas.” 931; 158 P. R. 1919, Fakirchand Motichand v, 
Motichand Hurruckchand, 7 B. 438; 8 Ind. Jur. 93; 4 
Ind. Dec. (xN. 5.) 29, Rangayya Chetti v. Thanikachalla 
Mudali, 19 M. 74; 6 Ind. Dec. (Nn. 8) 757, Nunne 
Brahmayya Setti v. Chidaraboyina Venkitaswamy, 26 
M. 214 and Amar Nath v. Rustomji, 43 Ind. Cas. 678; 
HP. R. 1918; 24 P. W. R. 1918; 112 P. L. R. 1918, 
referred to. 

First appeal from a decree of the Senior 
Subordinate Judge, Multan, dated the 6th 
Fébruary 1922, f 

Lala Gobind Ram Khanna and Lala Pagir 
Chand, for the Appellant, i 

Mr. D. C. Ralli, for Messrs. B. R. Puri, 


and J. L. Kapur, for the Respondents. 


JUDGMENT.—This first appeal arises 
out of asuit bya Hindu minor fora declaraa 
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tion to thg effect that the mortgage of. 


ancestral property effected by his father 
Chafiun Ram was not binding on him. 

The father and son are co-parceners of 
the property and under the Law of Mitak- 
shara, to which they are subject, neither 

“had any separate defined sharein that pro- 
-perty. -The said Chanun Ram who figures 
as defendant No. 2 and one Sita Ram, enter- 
ed into partnership in 1890 and carried on 
business at Multan fora numberof years 
under the name and style of ‘Sita Ram- 
Chanun Ram.’ Thau Ram (defendant) was 
the co-partner of his brother Sita Ram. The 
latter died in 1905 leaving three minor sons 
who became his representatives in the con- 
cern after his death. It appears that the 
firm suffered heavy losses in about 1909, 
aud in order to pay its debts Chanun Ram 
mortgaged certain family properties to ‘Beli 
Ram-Baldeo Das’ for a sum of Rs. 20,000 
on the grdof September 1909. Thau Ram 
also on his own behalf’and on behalf of his 
minor nephews mortgaged certain proper- 
ties to ‘Beli Ram-Baldeo Das’ for the same 
debt of Rs, 20,000, In April 1911, the firm 
closed its business, and the Firm of Ralli 

` BrotherS brought a suit against Chanun 
Ram, Thau Ram and the sons of Sita Ram 
to recover the money duefrom them. The 
suit was decreed, but the Chief Court held 
on the strength of Joykisto Cowar v. Nittya- 
-nund Nundy (1) and s. 247 of the Indian 
Contract Act that the liability of the sons 
of Sita Ram, who were minors, was confined 
to their shares in the assets of the firm, 
But Chanun Ram whose liability was 
personal was arrested in the execution 
of the decree of Ralli Brothers, and he 


then soughtthe protection of the Insolv- 


ency Court and was adjudged an insolv- 
ent on the 4th of November 1912., The 
Court then appointed a Receiver and the 
latter took possession of his property. 
Chanun Ram's minor son filed objection 
against this’ action of the Receiver, but 
the District Judge dismissed the same gn 
` the 20th of March 1919. He then*instituted 
the present suit, contending that the mort- 
gage as well asthe adjudication order Was 
` inoperative as against his interest in ‘the 
joint family property because, the debts 
which necessitated the mortgage and later 
on compelled Chanun Ram to appear in 
the Insolvency Court had been incurredin 
gatta bazi, i. e., in transactions of a specula- 
(1) 3 C. 738; 2 O. L, R, 440; 3 Ind. Jur. 117; 1 Ind. Dec. 

(s. 8.) 1053, 
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tive character. The contesting defendants, 
i. e., the Receiver and the mortgagees, plead- 
ed inter alia that the order of the District 
Judge inthe insolvency proceedings was 
final anda complete bar to the suit, and ° 
that the properties of Chanun Ram whe- 
ther ancestral or self-acquired vested in 
the Receiver. : On these pleadings the 
Trial Court framed preliminary issues of 
which the only vitalone was.to the follow- 
ing effect:—Did the joint family property 
of the plaintiff and his father vest inthe 
Receiver (?) and was the plaintiff not com- 
petent to maintain this suit to protect his 
interest therein ? . 

.This was decided against the plaintiff 
on the authority of Harmukh Rai Munna 
Lal v. Radha Mohan (2) and the suit was 
dismissed with costs. 

The contention that the learned Counsel 
for the plaintiff-appellant most strenuously 
urges is that. the insolvency of the father 
could not have had the effect of vesting in - 
the Receiver the interest of the son in the 
co-parcenary property, and in support of 
this proposition he relies on the ruling of 
their Lordships of the Privy Council in 
Sat Narain v. Beheri Lal(3). That was a 
suit for pre-emption by a Hindu whose 
father had been adjudged an insolvent 
under the Presidency Towns Insolvency Act 
of 1909, and the question that arose for 
determination in that case was “Does an 
order of adjudication against a father vest 
in the Official Assignee his son's interest 
in the joint family property.” That ques- 
tion was answered in the affirmative by 4 
Full Bench of the Lahore High Court but 

„on appeal their Lordships of the Privy 
Council came to the contrary .conclusicon 
and in doing so they examined and took 
into consideration all the case-law on the 
point, as well as ss. 2,17, 23 and 52 of the 
Presidency Towns Insolvency Actands. 260 
of the O, P. C. of 1882, which was re-pro- 
duced as s. 60 in the ©. P. O. of 1908, 
Their Lordships made it -clear that their 
answer to the question was based entirely 
on the interpretation of the*said sectiong 
of the Insolvency Act, and that they did 
not intend to say one word which might 
have the effect of disturbing and raising 


A. L. R. 1332; (1925) A. I. R. (P. C.) 18: (1925) M. W.N. 
1; 23 A. L. J. 85; L. Re 6 A. (P.C) 1; 28 P.L. R. 81: 97 
Bom. L, R. 135; 2l L. W. 875; 1 L. 0.503; 1 O, W, N 
916; 29 C: W, N. 797; 52 L A. 29 (P, 0), toe 


s 
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doubts as to decisions under s. 266 of the 
C. P. C. of 1882, or unders. 60 of the pre- 
sent Code and with regard to the cases of 
Fakirchand Motichand v. Motichand Hur- 
ruckchand (4), Rangayya Chetti v. Thanika 
Challa Mudali (5), Nunna Brahmayya 
Sethi v. Chidaraboyina Venkitaswawy 
(6), their Lordships took care to 
observe that they were partnership cases 
and were not directly in point, In the 
present casethe question directly involved 


-is that of the liability of the son for the 


debts incurred by the father in the course 
of the business which he carried on as the 
manager of his family, and the answer to 
it depends on the general well-recognized 
principles of Hindu Law, which would 
apply all the same even if the son’s interest 
in the co-parcenary property was not affected 
by the adjudication order against the father. 
It may be conceded that so far as the rights 
of a Hindu son in the co-parcenary pro- 
perty are concerned the effect of the order 
of adjudication against his father under the 
Provincial Insolvency Act would not be 
different from that under the Presidency 
Towns Insolvency Act, because the pro- 
visions of both the Acts on this point are 
almost identical with this difference that 
there is.no provision ‘in the Provincial 
Insolvency. Act corresponding to s. 52 of the 
Presidency Towns Insolvency Act. And it 
may be noted here that the following re- 
mark made by their Lordships of the Privy 
Council appears to be of general applica- 
bility-— - 

“Itis certainly a startling proposition that 
the insolvency of one member of the family 
should of itself and immediately take from 
the other male members of the family their 
interests in the joint property.and from the 
female members their right to°maintenance 
and transfer the whole estate to an assignee 
of the insolvent for the benefit of his credi- 
tors.” f 

In the present case, .however, as already 
stated the question is one of the liability of 


the son for the debts incurred by the father.. 
The principles of Hindu Law on this point: 


are embodied in ss. 198 and 200 of the 
Mulla's Hindu [taw, 4th Edition, pages 242 
and 245 respectively. The relevant portions 
of these sections may be cited here: — 

“1y8. Power of manager to contract debis 
for family —The manager of a joint family 

(4) 7 B, 483; 8 Ind, Jur. 93; ae oe (x. 8.) 29, 

(5) 19 M. 74: 6 Ind, Dec. ms) T 7137 

(6) 25 M. 214, 

’ 


KHEM CHAND V. NARAYAN DAS SETHI. 


(80 i. 0, 1955] 


business has an implied authority to con- 
tract debts for the ordinary purposes of the 
family business. Where such debis *have 
been incurred, the other co-parcesters, 
whether they be adults or minors, tare 
liable, but to the extent only on their 
interest in the joint family property.” 

“200. Alienation by manager of. co-par- 
cenary property—The manager of a joint 
Hindu family bas power to sell or mortgage 
‘on reasonable commercial terms’ joint 
family property, so as to bind the interests 
of adult as well as minor co- Parcenerg in 
the property, provided that (a) * * 

* (b) in the case of minor mem- 
an the sale or mortgage is made for a 
legal necessity including debts incurred 


for family business, or for the benefit of 


family.” 

Now, there is no allegation in the plaint 
that the father incurred the debts for im- 
moral purposes. - All that is stated is that 
the debts were ificurred in speculative 
transactions, But speculative transactions 
cannot be said to be immoral and there is 
no denying the fact that these were made 
in the ordinary course of the business of the 
firm on which the plaintiff's family was 
represented by his father. As held in 
Amar Nath v. Rustomji (7), the onus of prov- 
ing that the debts were incurred for immo- 
ral purposes lay on the son, but he did not 
even assert that they were incurred for 
an immoral purpose, It was, therefore, not 
shdwn that the mortgage was not binding. 
on the plaintiff, and the latter’s interest in 
the co-parcenary property being liable for 
the debts incurred by the father the OM- 
cial Receiver is competent to proceed 
against all the co-parcenary property be- 
cause he represents all the creditors and 
his position is that of a judgment-creditor 
who can attach and sell the co-parcenary 
property to recover the debts incurred by 
the father or manager of the family property 
in the ordinary course of the business of the. 
family. That the co-parcenary property is 
available for such debts is well-recognized, 
The plaintiff is, therefore, not entitled to 
ang relief even if his interest in the co- 
pareenary property did not vest in the Re- 
ceiver. 

The appeal, therefore, fails and is digmisge 
gr oa costa, 


Appeal dismissed. . 
a) 13 Ind as 678; 15 P. R. 1918; 21 P. W. R. 1918; 
112 P.L.R.1 
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OUDH JUDICIAL COMMIS- 
. SIONER’S COURT. 
URIMINAL ÅPPLICATIONS Nos. 102 AND 
103 or 1925. 
.. July 23, 1925. f 
. Present:—Mr. Wazir Hasan, A. J. O. 
Musammat PATRAJ1—AccusEp—-APPLICANT 
E versus ; j 
EMPEROR—OrrosiTE PARTY. 
Criminal Procedure Code (Act V of 1898), ss. 164, 236 
—-Contradictory statements before Police and Magis- 
trate—Series of acts—Prosecution for perjury 
—Altermative charge. < 
When a person makes contradictory statements at 
the Police investigation under s., 164, Cr. P. C., and 
subsequently at the inquiry before a, competent 
Magistrate, the two statements constitute a series of 
acts within the meaning of s. 236 of the Code on 
which an alternative charge against thé person for 
perjury can be framed.. ka ee Pa 5 
Purshottam Ishvar Amin v. Emperor, 60 Ind. Cas. 
593; 45 B. 834; 23 Bom. L. R. 1; 22 Cr. L. J. 261 
(F. B.), followed. 


Criminal revision against an order of the 
Sessions Judge, Fyzabad, dated’ the 21st 
March 1925, modifying that of the Magis- 
trate, First Class, Sultanpur, dated the 24th 
February 1925. f 

Mi. H. Husain, forthe Applicant. | 

The Governinent Pleader, for the Crown. 

JUDGMENT.—These are applications 
under s. 438 of the Cr. P. ©. The two ap- 
plicants first made statements under s. 164 
of the Cr. P. O. in a case while it was under 
Police investigation. When the inquiry began 
before a.competent Magistrate they.” both 
made statements diametrically opppsed te 
what they had stated at the Police *inves- 
tigation. They have’ now ‘been charged 
under s. 193 of the Indian Penal Code in 
respect ofthese stateménts and the charge 
is in accordance with s. 236 of the Cr. P. C. 
The’ Trial Court convicted each of these’ 
applicants under s, 193 of the Indian Penal 
Code and sentenced each to rigorous $m- 
prisonment for 18 months including one 
month’s solitary confinement and to a fine. 
of Rs. 25. On appeal by'them, the learned’ 
Sessions Judge of I'yzabad upheld the coh- 
viction and, the sentence of fine but yeducede 
the term of imprisonment to six months. , 

The argument of the learned Counsél for 
the applicants is that the two statements did” 
not constitute a series’of acts-within the’ 
meaning of. 236 ofthe Cr. P. C. As against 
this argument there isa Full Bench decision 
of Bombay High ~ Court in: the “case. of. 
Purshottam Ishvar Amin v.“Emiperor. (1). 


0 Ind. Cas. 593; 45 B. 834; 23 Bom. L, R. 1; 22 ` 
(FB). i 


(1) 6 
Cr. -L.-Jd. 24 
og EO aes 65°" 


MUHAMMAD RAHIM V, EMPEROR. ' 
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The Bench consisted of five learned Judges 
four of whom expressed the opinion that 
two such statements constitute a series of 
acts on which an alternative charge under 
s. 236 of the Cr. P. C., could be framed. 
The 5th Judge expressed a contrary opinion. 


. I prefer to follow the opinion of the majority. 


Having regard, to the circumstances of the 
case, however, I am prepared to reduce the 
séntence still more, The applicants have 
already served five months’ imprisonment 


-and I reduce the sentences to-that term 


only. The sentence as to fine is also set 
aside and if it is paid will be refunded.” ` 
N. H. Sentence reduced. 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 309 or 1925. 
-July 7, 1925. 

Present:—Mr. Justice Banerji. 
MUHAMMAD RAHIM— AccusEn— 
APPLICANT 

. versus: 

_ _ EMPEROR—Obposirs PARTY. : 
Criminal Procedure Code (Act V of 1898), s. 106— 
Conviction under s. 823, Penal Code—No finding as to 
breach of peace—Order under s. 106, Or. P. C., whether 
good. ' 
` An order under s. 106, Cr. P. C., cannot follow a 
conviction under s. 323, Penal Code, on the ground 
that the parties were on bad terms. There should 
be a finding that the assault, which took place, in- 
volved a breach of the peace or public - tranquillity: 


- [p. 1026, col. 1.] 


Ramaswami Thevan v. Emperor, 72 Ind. Cas. 615; 


` 44 M. L. J. 485; 17 L W. 499; (1923). M. W. N. “314; 


32 M. L. T. 297; (1923) A. I. R. (Lj 618; 24 Or, L, J. 
455, distinguished. i i 

Çriminal revision from an order of tho 
Additional Sessions Jndge, Gorakhpur,. 
dated the 7th February 1925. 

Mr. Gopinath Kunzru, for the Applicant. - 

The Assistant Government Advocate, for- 
the Crown. i 

JUDGMENT.—This is an application 
in revision by one Muhammad Rahim, who’ 
was convicted under s. "323 of the Indian’ 
Penal Code and fined Rs. 50. He was 
ordered to -execute a personal ‘bond of 
Rs. 100 with two sureties of Rs. 50 each 
under s. 106 of the Cr. P.C. He has come 
up in revision, atid various grounds’ -were 
taken by the learned Vakil for the appli- 
cant. But theonly ground in which there 
isforce-is ground’ No. 3, which is with’ 
reference to the order binding over the 
petitioner to keep’the peace. 

It appears that the parties owned some 
fisheries and there was some dispute þe- 
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tween the complainant and the accused 
about catching fish. There appears to have 
been a wordy warfare between the two and 
the accased caused simple hurt to the com- 
plainant. The learned Magistrate tried 
“the case summarily; he found for the com- 
plainant on the question of the assault, and 
finding the accused guilty under s. 323 
sentenced him to pay a fine of. Rs. 50. He 
further found that the parties were on bad 
terms. He, therefore, passed an order 
about furnishing securities. Under s. 106 
of the Cr. P. ©. an order binding over an 
accused person can only be passed when in 
a case of causing simple hurt or assault a 
breach of the peace is involved. No hard 
and fast rules can be laid down; but in the 
absence of a finding that the assault, which 
took place, involved breach of the peace or 
public tranquillity, the Magistrate cannot 
merely on the ground thatthe parties weré 
on bad terms bind the accused down. No 
one goes to assault his personal friends, so 
that the mere fact of the assault necessarily 
involves the finding directly or indirectly 
that the parties are on badterms. My 
attention has been drawn by the Assistant 
Government Advocate to the case of Rama- 
swamy Theran v. Emperor (1). That case 
is clearly distinguishable and under similar 
circumstances I would have been quite pre- 
parel to maintain the order binding over 
the accused; but upon the mere finding that 
the accused and the complainant were not 
on good terms it is impossible to maintain 
the order passed, which does not come 
within the purview of s. 106 of the Cr. P. ©. 
I set aside the order of the Magistrate direct- 
ing the petitioner to execute a personal 
bond of Rs. 100 with two sureties of Rs, 50 
each. The application is otherwise dis- 
missed. 
B. D. 


Order set aside. 
1) 72 Ind. Cas. 615; 44 M. L. J, 495; 17 L. W. 499; 


( 
(1923) M. W.N. 314; 32 M. L. T. 297; (1923) A. T, R. 
(M.) 618; 24 Or. L. J. 455. 





* LAHORE HIGH COURT. 
ORIMINAH APPEAL No. 681 oF 1924, 
November 19, 1924. : 
Present:—Justice Sir Henry Scott Smith, 
Kr., and Mr. Justice Fforde. 
BAWA SINGH—Accussp—APPELLANT 
5 versus 
. EMPEROR— RĒSPONDENT. 
Criminal Procedure Code (Act V of 1898), se, 164, 


4 


BAWA SINGH v. EMPEROR. 


(89 I. 0. 1985] 
533—Confession, recording of—Memorandum, absence 


of--Warning to accused that he wês not bound to make 
confession —Confession, admissibility of. 


The exact words of the warning which undor the 


provisions of s. 164 of the Cr. P. C. must be given 
to a person making a statement in the nature of a 
confession, are not very material, providêd the 
Magistrate recording the confession explains and 
the person making the statement clearly understands 
that he need not make a confession. [p. 027, col. 1.] 

Where the record of a confession does not contain 
the memorandum required by s. 164 ofthe Cr. P. 
C., but the Magistrate who recorded the confession, 
is examined and proves that the confession was 
recorded in accordance with the provisions of the 
section and that he told the person making the con- 
fession that he was not bound to make a confession, 
the confession is .admissible in evidence having 
regard to the provisions of s. 533 of the Code. [p. 
1028, col. 2; p. 1027, col. 1.)- 4 

Criminal appeal against an order of the 
Sub-Judge, Montgomery, dated the 23rd 
July 1924. né : 

e Mr, B. R: Puri, for the Appellant. 

Kunwar Dalip Singh, for the Crown, 

Mr. Jagan Nath Bhandari, for the Com- 
plainant. s 

JUDGMENT. 

Fforde, J.—The appellant Bawa has 
been convicted under s. 302 of the Indian 
Penal Code of having murdered one Dhanna 
Singh on the 30th March 1924 by striking 
him with a takwa. NE } 

Ths story for the prosecution is that about 
4 in the afternoon of the 30th March 1924 
the deceased was driving towards his 
village a bullock-cart loaded with fodder, 
followed at a short distance by his father, 
Khushal Singh, who was driving some 
bullocks. As the ‘bullock-cart came to a 
culvert over a water-course near the. house 
of some Janglis, the appellagt sprang out 
from theside of the road, where he had con- 
cealed himself, and attacked the deceased 
with a gandasa striking him on the neck 
with this weapon with such force that the 
spinal column was severed. This scene is 
clearly and simply described by Khushal 
Singh and there is no reason to disbelieve 
his evidence. The appellant made a full 
confession of his guilt which was recorded 


‘by Muhammad Shah, Magistrate of the First 


Class. In this confession he states that he 
willed the deceased because the latter had 
abducted his sister a short time prior to the 
murder. This confession does not contain 
the foot-note required by s. 164 of the Cr. P, 
C. as amended by the Act of 1923, but it is 


in theform prescribed by that section be-. 


fore it was amended. The confession, there- 
fore, doesnot comply with the Statute, and 
it could not be admitted in evidence except 


‘ 


(eb t. G. 1395) 


under the prowsionsof s. 533 of the Cr. P. O. 
which provides that defects in recording 
such a document may be cured by calling 
the Magistrate responsible and proving that 
the statement was in fact “duly made.” In 
other words that it was made in accordance 
with the provisions of s. 164. The Magis- 
trate was in fact called and gave evidence 
before the Sessions Judge, when he stated 
that he examined the appellant and that he 
made him understand that he should not 
consider himself under any pressure of the 
Police or anybody else and that he should 
make any statement he liked. He also 
told him that the statement he would make 
would be used against him in evidence, and 
he adds that there is a certificate after the 
statement to the effect that it was read over 
to him. Although the Magistrate does not 
say in so many words that he told the *ap- 
pellant that he was not bound to make a 
confession yet I think it appears sufficiently 
from his evidence that He did make it clear 
to the appellant that he was not bound to 
make a confession. The exact words of 
warning, which must be given to a person 


making a statement in the nature ofa con- ` 


fession, are not very material provided the 
Magistrate explains, and the person making 
the statement clearly understands, that he 
need not make a confession. 

The evidence of the eye-witnesses in the 
present case coupled with the evidence of 
Waghu (P. W. No. 3), who was upon the 
scene immediately after the crim’, so con- 
clusively establishes the guilt of the appel- 
lant that the confession is not ‘of supreme 
importancg, and evenifit were eliminated 
from the record I am satisfied that on the 
oral evidence alone, the guiltof the ap- 
pellant his been conclusively established, 

I would, therefore, dismiss his appeal an 
éonfirm the sentence of death. i 

Scott-Smith, J.—I agree, 

a, K. Appeal dismissed. 


CALCUTTA HIGH COURT.” 
Oriminat Reviston No. 1067 or 1924. 
February 13, 1925. 
Present:—Justice Sir Babington Newbould, 
. Kr., and Mr. Justice B. B. Ghose. 
DURJODHAN BHAT—PETITIONER 


versus 
EMPEROR—Opposits PARTY. 
Uriminal Procedure Code (Act V of 1898), ss. 4 (h); 


BAKO V. HMPBROR, 


- 1027 


476—Offence committed in relation to judicial pro- 
ceeding—Complaint by Magistrate, form of—Ordur 
sanctioning prosecution, whether complaint. 

The complaint required by s. 476 of the Cr.P.C. must 
be a formal complaint within the meaning of s. 4 (b) , 
ofthe Code. An order stating merely that sanction 
is granted for the prosecution ofa certain person, 
who in the opinion of the Court has committed a 
certain offence, cannot be regarded asa complaint as 
required by s. 476. 


Criminal revision against an order of the 
Deputy Magistrate, Midnapore, dated the 
27th August 1924. - 

Mr. Girija Prasad Sanyal (with him 
Babu Indu Prokas Chatterjee), for the.Peti- 
tioner. 4 

JUDGMENT.—We think that’ the 
order of the Magistrate, on which this case 
was based, cannot be regdrded as a com- 
plaint as required by s. 476 of the Cr. P. C., 
as it has been amendéd. We, accordingly, 
make the Rule absolute, and quash the pro- 
ceedings’ now pending against the peti- 
tioner. This will be no bar to proceedings 
being again instituted against him if the 
Magistrate thinks proper to make a com- 
plaint in proper form. i 

Z K Rule made absolute, 





LAHORE HIGH COURT. 
CRIMINAL APPRAL No. 298 oF 1924, 
May 16, 1924. 

_ Present:—Myr. Justice Martineau, 
Musammat BABO--Convicr—APPELLANT 
VEVSUS 
EMPEROR— RESPONDENT: 

Arms dct (XI of 1878), ss. 19, 20—Arms and 
ammunition hidden under clothes of accused—Offence. 

Ammunition and parts of arms were found on the 
"accused ina bag which was hidden undera chaddar 
that the accused was wearing: . . 

Held, thal the accused was guilty of an offence 
under s. 20 of the Arms Act and not merely of an 
offence under s. 19 of the Act, 

Ibrahim v. Emperor, 18 Ind. Cas. 265: 9 P. R. 1912 
Cr.; 1238 P. L. R. 1913; 44 P. W. R. 1912 Cr; 14 Cr. la 
J. 41 and Gahna v. Emperor, 24 Ind. Cas. 594; 15 Cr. L, 
n 506; 33 P. L. R. 1914; 1 P. W. R. 1914 Or., dissented 
rom, 

Appeal from an orderof*the Magistrate, 
First Class with powers under s. 30, Cr. 
P. C., Mianwali, dated the 28th March 1924, 

Mr. Abdul Aziz, for the Appellant. 

Mr, R. C. Soni, for the Respondent. 

JUDGMENT. —Two women named 
Babo and Kaki have been convicted of 


offences under 6. 20 of the Arms Agt and 


ak 
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sentencéd to five years’ ‘rigorous imprison- 
ment each. Their appeals (Nos. 298 and 
299 ofi 1924) may be dealt with on one 
, judgment.’ Counsel for the appellants does 
not .dispute the fact that ammunition and 
parts of arms were found on Babo in a 
bag which was hidden under a chaddar 
that she was wearing and that parts of a 
gun were ‘found on “Kaki, hidden under 
her clothes. ` I think it is clear that the 
cases of both women fall ünder s.'20 of the 
Arms Act and not merely, as contended by 
Oounsel for the appellants under s, 19, and 
I am unable to agree with the view of 
“the law ‘that’ was taken in Ibrahim v. 
Emperor (1) and Gahna v. Emperor (2). 

But Ido not think that -heavy sentences 
are .called’ for in these cases. Babo and 
Kaki were not alone ` ‘but’-were: in a party 
numbering | seven men, six -women, - and 
seven children. 

These people were Powindes from Ghazni 


.and were going. along with a number of. 


_camels, sheep, and: goats when ‘they: were 
stopped and questiotied by the Police. 
One ofthe party. was Babo’s husband 
Shadi. He was one of the persons prose- 
cuted and it is highly probable that the 
arms and ammunition had been in his 
possession or in the. possession of other 
men in the party, and that when the party 
came near the Police Shadi or the men 
with him handed the articles to the women 
Babo and Kaki in thé hope that the Police, 
if they searched any body, would search 
the men only and that-’the.arms and am- 
munition’ would thus ‘escape detection. 


In these circumstances I reduce the'sen- - 


tence on each of the ‘appellants to one of 
three months’ rigorous imprisonment. 
Z. K. Sentence reduced. 


(1) 18 Ind. Cas. 265; 9 P, R. 1912 Or; 128P. L. R. 
_ 1913: 44 P, W. R. 1912 Gr.;'14 Cr. L. 9. 41. 

. (2) 24 Ind. Qas. 594; 15 Or, L. J. 506! 33 P. L. R. 
1914; 1 P, W: R: 1914 Cr. 


Fe ame eel 
e 


-LAHORE HIGH COURT. 
- CRIMINAL Revision No. 95 or 1924. 
March 17, 1924. . 

Pr esent:—Mr. Justice Abdul Raoof. 

FAKIR OHAND-—ACCUSED—PETITIONER 
versus ` 
l EMPEROR—Rbsponpent, 
< Penal Code (Act XLV of 1860), s, 198— “Perjury— 


4 


FAKİR ÖHAND V. EMPEROR, 


_ (89°F, ©. 1923) 
False statement immediately ‘retragted—Conviction,. 
propriety of. : 

Where a witness aftar making a false statement at 
once retracts what he has stated and admits that he 
has made a mistake, he ought not to be convicted- 
of an offence under s, 193 of the Penal Code. A 


Petition for revision of an order of the 
Sessions Judge, Jullundur, dated the 22nd 
December 1923. 

Mr. M. S. Bhagat, for Mr. B. R. Puri, for 
the Petitioner. 

Mr. Des Raj Sawhney, Public Proseouton, 
for the Respondent. 


JUDGMENT.—The applicant- before 
me has been found guilty under s.`193. of 
the Indian Penal Code-and has been sent- 
enced to two months’ rigorous imprison- 
ment and a fine of Rs. 109 or in default two 
months’ further rigorous imprisonment.. 

bb appears that at Nawanshah, one Shah 
Baz was arrested by the Police and was 
being taken to-the Railway Station when 
one Bawa- obstructed ‘the Police. Bawa 
and a lot of other persons were prosecuted 
under ss. 147. and 353 of the ‘Indian Penal 
Code. The prosecution evidence shows . 
that the arrest of Shah Baz had taken ‘place 
sometimes between 9 and 10 a. m.-and that 
the obstruction had taken: place at 11 A. M. 
The petitioner before me-was called as a 
witness for the defence on behalf of Bawa 
to prove an alibi." In that statement he put 
the time of:the occurrence at*7-30 A. M. 
instead of 10 a. m. asstated by the witnesses 
for thee prosecution.» This statement was 
considered by the ‘Magistrate-trying the 

case of Bawa to be false and the Magistrate 

expressed ah opinion that the petitioner 
should be tried for- giving false evi- 
dence. The petitioner at once stated that 
he had made a mistake and that he had 
wrongly stated the time to be 7-30 A M. 
The” Trying Magistrateand the Appellate 
Court in this case have held that the state- 
ment as- to the time was deliberately made 
with the object of helping Bawa’s defence. 

The petitioner has come up in revision , 
Before nee, and it has been contended by 
Mr. M. 8. Bhagat that the statement as to 
time, even if false did not materially affect 
the casé and, therefore, there ought to have 
been no conviction as regards that state- 
ment. He has further contended that 
there is no presumption about the guilt’ of 
aman and if the’petitioner at once retract- 
ed what he had stated the Court ought to 
have accepted the explanation and ought 


to have held that he had: not. intentionally 


(89 I. O. 1925] 


made the false statement. There is ‘a good 
deal of force in this contention and the argu- 
ment is supported by the rulings in 
Dasondha Singh v. Emperor (1). 

` Laccept this petition for revision set aside 
the conviction and order that the petitioner 
be released. The petitioner is already on 
bail. His bail bond shall stand cancelled. 

Petition accepted. 


Z. K. 
(D 11 Ind. Oas. 589; 230 P. L. R. 1911; 34 P. W. R. 
1911 Or.; 12 Or. L. J. 405. 


BOMBAY HIGH COURT. 
CRIMINAL REPÊRENOE No. 4 or 1925. 
April 3, 1925. 
Present :—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Coyajee. 
EMPEROR— PROSECUTOR 
i VETSUS 
RANCHHOD HARJIVAN-—-ACCUSED. 
Criminal Procedure Code (Act V of 1898), s. 562 ( 1-A) 

—First offender—Release after admonition—Jurisdic- 
‘tion of Third Class Magistrate. : : 

. Ordinarily speaking, when a proviso governs the 
whole of the provisious of a section, it ought to appear 
at the end of the section, Ths proviso to s. 562 of the 
Cr. P. C., however, although it occurs in the middle 
of the section, governs the subsequently added sub- 
B, (L-A) which empowers cartain Mvgistrates to release 
the accnsed in cassscoming within the sub-section 
after due admonition if he is a first offender. A Magis- 
trate of the Third Class has, therefore, no power to 
pass an order under sub-s. (I-A) of s, 526 of the Code. 

Criminal reference made by the District 

Magistrate, Thana. è . 

Mr. S. D. Sapre, for Mr. D. V. Dharap, 
for the Accused. 7 
> Mr. M. T. Telivala, for the ‘Complainant. 


JUBGMENT.—The accused was charg- 
ed before the Third Class Magistrate of 
Umbergaon with having committed an 
éffence under ss. 352 aud 504, Indian Penal 
Code. He was found guilty; but instead 
of sentencing him to punishment, the 
Magistrate discharged him after giving 
admonition under sub-s. (L-A) of s. 562 of 
Gr. P. C. on account of his tender age. The 
District Magistrate has referred¢he case to 
this Court on the ground that the proviso 
tos. 562 is applicable to the whole of s.e562 
including the newly added sub-s. (1A9, so 
that the Third Class Magistrate was not 
competent to exercise powers under s. 562 
(I-A). It is unfortunate that when sub-s. 
(1-A) was added to s. 562, the Legislature did 
not’ placeit before the proviso. Ordinarily 
speaking, when a proviso governs the whole 
òf the provisions of a section it ought 
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to appear ab the end. This proviso 
says that where any first offender is 


convicted -by any Magistrate -of the 
Third Class, or a Magistrate of the Second, 
Class not specially empowered by the Local 
Government inthis behalf, and the Magis- 
trate is of opinion that the power conferred 
by this section should be exercised he shall 
record his opinion to that effect andsubmit 
the proceedings to a Magistrate.of the First 
Class or Sub-Divisional Magistrate forward- 
ing the accused to or taking bailof his ap- 
pearance before such Magistrate whe shall 
dispose ofthe case in manner provided by 
s. 380. Before sub-s. (l-A) was added, the 
only power conferred on the Court by the 
section was to direct that the accused, if-a 
first offender, in cases coming within the 
section should be released on his entering 


into a bond, with or without sureties to 


appear and receive sentence when: called 
upon during such period (not exceedin 
three years) as the Court may direct, a 
in the meantime to keep the peace and be of 
good behaviour. 

A further power is added by ‘sub-s. (1-A) 
to release the accused in cases Coming with- 
in the sub-section after due admonition if 
he is a first offender. That undoubtedly is- 
a power under the section, and although 
the proviso comes now in the. middle of the 
section, that fact does not affect the compe- 
tency of the Third Class Magistrate to exer- 
cise the power granted tothe Court under 
sub-s, (l-A). ; f 
“We think then in this case the District 
Magistrate was right, and the Third Class 
Magistrate should have remitted the pto- 
ceedings to the Magistrate of the First Class 
or Sub-Divisional Magistrate. It is -cém- 
petent to this Court now on this reference 
to review tht Third Class Magistrate’s order. 
Considering the circumstances of the case 
the position of the accused, and bis unwar- 
ranted conduct towards the complainant, 
we donot think that he should be let off 
without any punishment at all. “Although 
as the Magistrate remarks, he may be of 
tender age, buoyant nature, and impulsive 
character, still he does occupy a Certain 
position in society, and ib is certainly in- 
cumbent on such persons to see that they 7 
behave properly towards those whom they 
employ to do work for them. We think 
the accused should pay a fine of Rs. 30; in 
default to undergo fourteen days’ simple 
imprisonment, ° 

Z..K, Sentence enhanced, 


hi 
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LAHORE HIGH COURT. 
CximiInaL Revision No. 180 or 1924. 
May 16, 1924. 
Present:—Mr. Justice Martineau. 
DULLAH AND orners—Convicrs — 
PETITIONERS 
VETSUS 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), 8. 106—- 
Penal Code (Act XLV of 1860), s. 452—House trespass 
with intent to cause hurt—Conviction—Order requiring 
security, whether can be passed, 

Trespassing into a man's house for the purpose of 
causing him injury is an offence involving a breach 
of the peace within the meaning of s. 106 of the Cr. 
P. O., and where a person is convicted of such offence 
fe order under s. 106 may properly be passed against 

7 1m, b 

Petition for revision of an order of the 


Sessions Judge, Lyallpur, dated the 20th 


December 1923, 

Mr. Zafrulla Khan, for the Petitioners. 
< Lala Jai Lal, R. B., Government Advo- 
cate, for the Respondent. 

JUDGMENT.—tThe petitioners have 
been convicted under s- 452, Indian Penal 
Code, of committing house-trespass with 
intent to cause hurt to Muhammad Kasim 
and sentenced to two years’ imprisonment 
and they have also, under s. 106, Cr. P. 
O., been ordered each to execute a bond 
in the sum of Rs. 1,000 with one surety, to 
keep the peace for two years. The facts 
found. are that the petitioners entered 
Muhammad Kasim’s house by climbing 
“over the wall of the enclosure and tried to 
batter in the door of the dalan in which 
Muhammad Kasim and his family were, 
but decamped when Muhammad Kasim 
fired’ at them with his gun through the 
bars of the window of the dalan. 

There is no reason for interfering with 
the ‘convictions or with the sentences of 
imprisonment, and the question is as to 
the legality and suitability of the orders 
under s, 106 of the Cr. P. C. 

It is argued for the petitioners that the 
offence was not one involving a breach of 
the peace, but I think that trespassing in 
man’s house fer the purpose of causing 
him injury is such an offence and Dharam- 
raj v. Emperore(1) is an authority in 

- support of this view. The law in this res- 
pect has not been changed by the enact- 
ment of the Cr. P. C., and I hold that the 
order passed under s. 108, Cr. P. C., wasa 
legal order, 

(1) 55 Ind. Cas 304; 42 A. 345;18 A L.J. 300; 21 
Or. L. J. 288; ? U. P. L, R. (A) 64, : 
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It is, however, conceded byethe learned 
Government Advocate that the amount, for 
which each of the petitioners -has been 
required to execute a bond is excessive, 
and I reduce this amount for Rs. 1,000 to 
Rs. 500. 

Z. K, Petition partially accepted, 
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PATNA HIGH COURT. 
CriminaL Revision No. 275 or 1924, 
June 29, 1924, 

Present:—Mr. Justice Kulwant Sahay. 
GOKUL TATWA AND oTHERS—ACOUSED— 

` APPLICANTS 
versus h 
TIMPEROR-—OPPOSITR Party. 

Crifiinal Procedure Code (Act V of 1898), s. 59— 
“In his view,” meaning of— Penal Code (Act XLV of 
1860), s. 225—Arrest by private person of person hiding 
himself in another's house--Rescue—Offence. 

The words “in hig view" in 8. 59, Cr. P O., mean 
“in presence of", or “within sight of” and not ‘in his 
opinion.” Therefore. if person is arrested by a 
private person not while committing theft but only 
when hiding:himself in a house, his arrest is not law- 
ful and consequently his rescue from the custedy of 
the person arresting him does not constitute an offence 
under s. 225, Penal Code. [p. 1031, col. 1.] 

Criminal revision from an order of ihe 
Sessions Judge, Purnea. : 

Mr. S. N. Sahay, for the Applicants. 

The Government Advocate, for the Op- 
posite Party. 


JUDGMENT.—The petitioners have 
been convicted for an offence under s. 225 
of the Indian Penal Code and sentenced to 
pay a fine of Rs. 25 each. The prosecution 
story is that on the night of the 27th of 
October 1923, the complainant Sakhichand 
Halwai was roused from his ‘sleep by the 
fallingeof a box in one of the rooms of his 
house. Sakhichand is said to have got up 
and seen three men running away-across 
the courtyard towards the north. Sakhi- 
chand is then said to have gone to the room 
ande having perceived the presence of a man 
inside the room closed the door with a 
tatti and shouted “thief thief" upon which 
one Binhai who is one of the accused in 
the ‘present case and two chaukidars 
Babu Jan and Kishuni came followed by 
the other accused. Binhai and Sakhichand 
are alleged to have gone inside the room 
and after lighting a lamp to have found 
one Gena Tatwa, a servant of the petitioner 


- Gokul Tatwa, hiding himself beside a kothi 


or granary, Sakhichand is said to have 
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arrested Gena and the petitioners are alleged 
to havg rescued Gena from the custody of 
Sakhichand. The’ petitioners pleaded not 
guilty and stated that the charge brought 
@fiingt them was false. The learned Deputy 
Magistrate who tried the case found that 
the prosacution story was true in material 
particular’, and he accordingly convicted 
the petitioners and sentenced them as stated 
above. 

Two points have been taken by the 
learned Counsel for the petitioners. The 
first point taken by him is that upon the 
findings the custody of Gena Tatwa was 
not lawful custody. Secondly, it has been 
contended that Gana Tatwa was tried on the 
charge of theft:and acquitted and is was 
found that he had committed no offence, 
and under those circumstances a charge gf 
rescuing him from lawful custody cannot 
be sustained. 

As regards the first point, s. 59 of the 
Cr. P. C, authorises any private person to 
arrest any person who in his view com- 
mits a non-bailable and cognizable offence. 
Tt has been argued that in the presént 
ease according ‘to the prosecution story 
Gena Tatwa did not commit any non- 
bailable and cognizable offence in the 
view of Sakhichand Halwat and that, 
therefore, the arrest of Gena Tatwa by 
Sakhichand Halwai was not lawful. On the 
other hand it has been argued by the learn- 
ed Government Advocate that the facts 
do show that Gena Tatwa did commit a 
non-bailable and cognizable offence, namely, 


the offence under s. 379, Indian Penal’ 


Ovde, in the view of Sakhichand Hualwai, 
an l, therfore, the arrest was lawful. The 
datermination of this question depends on 
the meaning of the words “in his view” 
ins, 59 of the Code. In my mind these 


words mean “in presence of" or “within 


sight of'-and the section provides that if 
an offence is committed in the presence 
of or within the sight of any private person 
then such person is entitled to agrest the 
person committing such offence. It is 
only when a non-bailable and cognizabl 
offence is committed in the sight an 
in the presence of a private person that 
such person is entitled to arrest the 
offender. Tne learned Government Advo- 
cate, however, argues that the words in 
his view mean“ in his opinion,” and that 
althou zh ths offence might not be committed 
within tha sight or ia the presence of a 
private person but if such person is of 
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opinion that such offence has been 
committed he is entitled to arrest. I am 


unable to agree with this interpretation 
To my mind the Esgislature did not intend 
to give a private person authority to arrest 
an offender if, upon information received or 
from other circumstances appearing before 


‘him he is of opinion that an offence has been 


committed. IfIam correct in my interpre- 
tation of s. 59 of the Oode, then the arrest 
to Gena Tatwa by Sakhichand could not be 
a lawful arrest, because no offence of theft 
was committted by Gena in the presence 
and within the sight of Sakhichand Halwai, 
all that was found was that Gena Tatwa 
was found hiding himself behind a kothi 
in the house, and that would not entitle 
Sakhichand to arrest him unless his 
hiding could amount to anon-bailable and 
cognizable offence. In the second pleas 
the learned Counsel for the petitioners has 
produced before me acertified copy of the 
judgment of the case in which Gena Tatwa 
was charged with the offence of theft and 
was acquitted, It being found by a com- 
petent Court that Gena Tatwa did not 
commit the offence of theft, it follows that 
his arrest by Sakhichand was not lawful. 
It has been argued by the learned Govern- 
ment Advocate that the fact of Gena Tatwa 
being acquitted on the charge of theft will . 
not make the arrest by Sakhichand unlaw- 
ful. If it is shown thatin the view of Sakhi- 
chand or in other words in his opinion 
Gena Tatwa did commit the offence. This 
depends upon the interpretation of the 
words “in his view” and according to the 
interpretation placed upon these words by 
me the arrest of Gena Tatwa cannot be’ 
said to belawful. In this view of the case. 
Iam ofopinion that the conviction of the 
petitioners under s. 225 of the Indian Penal’ 
Code cannot be sustained. 

The conviction and sentence are set aside,” 
The fines, if paid, will be refunded. : 

S.D ` Revision allowed, 


ed 


BOMBAY HIGH COURT. 
CRIMINAL APPEAL No. 646 or 1924, 
April 15, 1925. -> 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
EMPEROR—PRosEcutor 
eversus 
THAKORDAS MOTIRAM—Accosgep. | 
Bombay District Municipal Act (III of 1901), ss. 91-Ay_ 
` 


A ME 


Pet ag 
aight 
Re. 


. the condition that certain 
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92; *, 96—Permission - to erect ~ building— Condition 


requiring certain land to be lèft open, contravention of 
—Offence—Powers of Municipality—I nterpretation of 


. Statutes—-Duty of Courts. ° 3 


1 Accused applied to the -Municipality for permission 
to build a house and permission was. granted under 
‘s, 96 of the Bombay District’ Municipal Act subject to 
land within the alignment 

of the street was to be left open.” Accused’ erected the 

building in contravention of this condition and built 
- upon the land which had. been directed to be left open. 
Accused was theretipon “prosecuted under s. 96 of the 
Bombay District Municipal Act : Re 

. Hėld, that in view of.theprovisions of -s. 91-A of the 

Bombay District. Municipal Act . the Municipality had 

power to impose the condition which it did and that 

the accused was, therefore; guilty of an offénce under 

sub-s. (5) of s; 96 of the Act. [p. 1034, col. l] 

The scheme of s, 92'of the Bombay District Munici- 
pal Act is quite different from that of s. 91-A of the 
Act, Under s. 92 thereis no question, of an owner 
applying for permission tò build,' but certain powers 
-are given ‘toa Municipality, if any of the conditions 
mentioned therein exist, to require the owner ‘by 
written notice to remove his building to the regular 
line of the street or the front of the adj oining building 
on'either side. [ibid.] i 

When once the intention of the Legislature is plain 
it is not the province of the Court toscan its wisdom 

‘or'its policy. ` Its duty is not to make the -law reason- 
able but to expound it as it, stands, according, to the 
real sense of the words. [p. 1035, col. 2.] 

` Criminal appeal by the Government ‘of 


Bombay, against an, order of acquittal 


passed. by the Bench of Magistrates, Third 


Class, Rander. 

. Mr.. S. S. Patkar, Government Pleader, 
for the Crown. i; 3 o 
“Mr. G. N. Thakor, (with him Mr. R. J. 
Thakor, for Mr. M., K.* Thakore), for the 
Accused. 


a < ~- JUDGMENT. : 

. Macleod, ©. J.—On June28, 1923, a 
complaint was filed before the Honorary 
Special-Bench Magistrates, Rander, by the 
Town Daroga of the Rander Municipality 
against two persons, Thakordas Motiram 
and Jamnadas Narandas, š - > 

"The complaint stated.that the-house of 
accused No.;. was'situated at Tika 3, Survey 
No. 57-A. in the Parekh Moholla. Permission 
had been given to him to build the house 
on February 8, 1923, and the Rajachithi 
bad been taken on his behalf by accused 
No. 2. It was mentioned in the rajachithi 
thatethe house was to.be built after leav- 
ing open the dand. within the alignment. 
In spite of that,: building within the align- 
ment was commenced on March 4, N otice 
was. sent to stop the work on March 7, but 
the building continued. On. May 7, the 
Managing: Committee passed a resolution 
ordering {he complainant teinstitute criminal 
proceedings, The complaint- was accord- 
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ingly: made under s. 96 of the Bombay Dis- 


` trict- Municipal Act, and also under s. 153 


as the accused refused to comply, with the 
order in the notice sent to them. 

The Magistrates by a majority acquitted 
the accused. They considered that the 
rajachithit given by the Municipality was 
not in accérdance with law, beeause the 
Municipality had nu authority.unders. 96 
of the. Act to take land, and could not pass 
orders to relinquish land. It had powers 
under s. 92 to order relinquishment, and. 
under s. 91-A to take steps, but in spite of 
that the Municipality had not exercised the 
provisions of those sections. 

The Government of Bombay have. ap- 
pealed. On August 30, 1922, accused No. 1 
sent Ex. 11 to the Secretary of the Munici- 
pality intimating:that his house on Survey 
Ne. 57-A. Tika 3, had to be demolished and 
he intended to build it anew, Permission 
was requested after whatever inquiry was 
to be made was ovér. 

On September 6, accused No. 1 wrote that 
he did not intend to build at present. So 
he requested the Municipality. to cancel 
his application. This was filed on Septem- 
ber 11, 1922.. 


.. On January 29, 1923, accused No. 1 sent 


another application (Ex. I1).for permission 
to build his new house., It was. placed 
before the Managing Committee on Febru- 
ary 4, and on February 8, the Rajachithi 
was issued, Ex, 14. , The accused No. 1 was 
ifformed that in accordance with the reso- 
lution passed by the Managing Committee 
the house on Survey No-57 A, Vika 3, ° 
was :withinealignment, so he was permitted 
to build. anew according ,to the .measure- - 
ment in the sanad after leaving open land 
going within thé alignment.measuring eight 


‘feet and ten-inches at*the northern” and 


thirfeen feet and seyen inches at the 
southern end and twenty-six feet and four 
ineheselong. - ; 3 i 
a March 7, 1923; a notice, Ex. 13, 
sentsto-accused No. 2, as follows:— 

:” “There, is ihe house on, Survey No. 57 
Tika: 3 in Parekh: Falia of the Town ‘of 
Rander belonging to Mr. Thakordas Motiram. 
‘The building work of. that,house is ‘being 
done under. your supervision, You have 
also received the rajachithi on his behalf 
and signed in token ofreceipt. Though 
you were ordered to leave open the land 
coming within ‘alignment, -you ave not 
left it open and against this permit you 
have commenced building work on he land 


was 
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coming within alignment. Therefore, you 
are ordered by this notice that the build- 
ing*work which you have commenced in the 
land within alignment should be stopped 
at once. Ifyou fail to stop it in compliance 
with the notice and continue further work 
legal steps will be taken to remove the 
work done without permission and in dis- 
obedience of the notice.” 

As no attention was paid to this notice 
the Managing Committee resolved on May 
7, Ex. 2, that a complaint should be lodged. 
In the nieantime accused No. 1 had sent 
in an application dated March 16, that the 
resolution passed previovsly might be can- 
celled and the alignment changed. This 
was rejected on September 7, 1923. Another 
application was sent in on March 29 by 
accused No. 2 on behalf of accused No. 1 
that he might be allowed to finish theework 
but no reply was sent to this. 
` Narharishankar Ramshankar deposed that 
he had done the work of the alignment 
fixed by the Municipality in the Parekh 
Moholla. The resolution to keep the 
road thirty feet wide was passed on 
July 7, 1921. Nagindas Vithaldas, who was 
Secretary to the Municipality in March 1923, 
deposed that land within the alignment had 
been built over. 

_ There can be no doubt, therefore, that 
permission was given to’accused No. 1 to 
build on certain conditions, one of which 
was that the land within the alignment 
“should be left open and that in defiance of 
‘this condition building work was done on 
' Jand within the alignment. It would cer- 
tainly seem strange ifthe Municipality in 
such a case had no remedy. Counsel for 
. respondents mainly relied upon the decision 
of this Court,in Bai Fatma v. Rander Muni- 
cipality (1). The plaintiff being the owner 
of a house in Rander applied toth® Muni- 
cipality for permission to re-build. A permit 
was granted subject to various conditions 
prescribed, presumably under s. 96 (2) of 
the Act, one of which was as follows:—‘‘For 
the improvement of the saigl road? you 
must leave on that side a space in length... 
andin width fourteen feet.” Scott, E. J. 
said (pages 603-604*):— 3 
““The power of the Municipality under 
the section to prescribe the location of the 
Building ig given in relation ‘to any street 
existing or projected as they think proper.’ 
They have prescribed the location of the 
: (1) 25 Ind. Cas. 411; 38 B. 597; 16 Bom. L- R. 529. 

*Pages of 38 B.—[Hd_] 
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building in relation, not to the existing 
street, but toa street which may come into 
existence in the future. But we do not think 
that on the admitted facts it can be said 
that there is a projected street 14 feet if 
width, for there is no regular line determin- 
ed either for the existing street or for the 
future as contemplated in s. 92. The permit 
clearly shows that the first condition: is not 
for the purpose of sanitation or for the 
purpose of ventilation, but simply for the 
improvement of the street by widening it, 
and the object is to geta set-back which 
cannot be obtained under s. 92, because the 
conditions contemplated in that section do 
not yet exist. The result is that if the con- 
dition of the permit were complied with the 
plaintiff would have to give up or keep 
vacant and unproductive a considerable 
portion of her land, and the Municipality 
would have the opportunity of paying com- 
pensation for it at any time they might feel 
disposed to do so, which would be contrary 
to the provisions of s. 92 which contemplate 
that when a set-back is determined upon 
compensation shall be paid to the owner.” 

Accordingly plaintiff was granted the 
injunction she asked for, ` 

It is important to note that there was no 
regular line of a public street determined 
upon in the locality’ where the plaintiff's 
house was situated. Nor could it be dis- 
puted that where the conditions contemplat- 
ed in s, 92 existed, a Municipality could not 
get a ‘set-back without paying compensa- 
tion as provided for by sub-s, 3. 

Thereafter a very important alteration 
in the law was effected by the addition of s. 
91-A to the Bombay District Municipal Act 
by Bombay Act VIII of 1914, -which may 
very well have been enacted in order.to 
obviate the inconvenience arising from a 
Municipality having to pay compensation 
for scattered set-backs within the regular 
line of a street long before the street itself 
could be widened. , 

Sub-s. 1 makes it the duty of every Muni- 
cipality to prescribe a line on each side of 
every public street within the Municipal 
district, and the Municipality may from 
time to time prescribe afresh line in sub- 
stitution for any line so prescribed, or for 
any part thereof, providedthat public notice 
must be given and all objections considered 
within the time specified in the notice. 

By sub-s. 2 the line for the time being so 
prescribed shall be called the regular line 
of the public street. 
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Then by sub-s, 3, except under the pro- 
visions of s. 113, (with which we are not now 
‘goncerned), no person shall construct, or 
without the permission of the Municipality 
under s. 96 re-construct, any portion of any 
building within “the regular line of the 
public street, and by sub-s. 4 whoever con- 
travenes the provisions of sub-s. 3 shall 
be punished with fine which may extend 
to Rs, 1,000, and: the Municipality may 

a) direct that the building be stopped and 
b) by written notice require such building 
or portion thereof to be altered or de- 

molished as they may deem necessary. 
’ Tt seems unfortunate that the proceedings 
were not taken against the accused under 
s. 9l-A instead of under s. 96. However 
that may be, by Act VIII of 1914 a conse- 
quential amendment was made to s. 96 
adding the words “or is empowered by s, 
91-A to give permission to re-construct.” 

The accused No 1 was, therefore, bound 
to ask for permission under s. 96 to re-con- 
struct his building within the regular line 
of the street, and the Municipality were 
entitled to issue such orders as‘they thought 
proper not inconsistent with the Act, and 
to impose in writing such conditions with 
reference to the location of the building in 
relation to any street existing or project- 
ed as they thought proper. Any reference, 
therefore, to s. 9% is quite irrelevant and 
the suggestion that the Municipality could 
not refuse permission to build within the 
regular line of the street without paying 
compensation cannot be sustained. 

The scheme of s. 92 is quite different 
from that of s. 91-A. There.is no question 
of an owner applying for permission to 
build, but certain powers are given to a 
Municipality, if any of the conditions men- 
tioned therein exist, to require the owner 
by written notice to remove his building 
to the regular line of the street or the 
front of the adjoining building on either 
side. 

The penaity for not complying with the 
ordersof the Mupicipality issued under s. 
96 is pravided by sub s. 5. 

We are, therefore, of opinion that the 
Magistrates were wrong in acquitting the 
accused. Weallow the appeal and record 
a conviction against both the accused under 
s. 96 (5). In the circumstances of the 
ease we direct each of the accused to 
pay a fine of Rs, 50 a 

Ccyajee, J—1 concur. The relevant 
provisions ọf the Bombay District Municipal 
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Act, 1901, are ss. 91-A and 98; they fall 
under Ch. IX which deals with “Muni- 
cipal powers and offences.” Section 91-A, 
which was: inserted therein by Bombay 
Act VIII of 1914, casts upon every Mun} 
cipality the duty to prescribe a line on 
each side of every public street within 
the Municipal District; it also empowers 
the Municipality to prescribe from time to 
time a fresh line in substitution for any 
line so prescribed or for any part thereof, 
These powers are subject to the conditions 
that before prescribing such line or such 
fresh line, the Municipality shall give suffi- 
cient publie notice of the proposal, and 
shall also consider any written objection 
or suggestion that may be offéred in re- 
gard to such proposal, The line for the 
time being so prescribed is called “the 
regular line of the public street.” Sub-s, 
(3) then enacts that subject to the excep- 
tion, with which wé.are not concerned, 
“no person shall construct, or without 
the permission of the Municipality under 
s. 96 re-construct, any portion of any build- 
ing within the regular line of the publio 
street.’ Sub-section (4) imposes a penalty 
on persons contravening the provisions of 
sub-s, (3). 

lt appears from Exs, 11 and 18 that 
Thakordas Motiram (accused No. 1) owned 
a house, in Survey No. 57-A, Tika 3, of 
it and 
erect anew building on its site, In August 
1922 Jamnadas Narandas (accused No. 2)- 
applied on his behalf to the Municipality - 
for permission to re-construct it. The ap- 
plication was withdrawn in September 
1922, but renewed on January 29, 1923, 
It was made in accordance with s..96 of 
the Act. The material words of sub-s. (1) 
are: ‘Before beginning to erect any 
buildings...or to re-construct any projecting 
portion ofa building in respect of which 
the Municipality is empowered by...section 
91-A to give permission to re-construct if, 
the person intending to build...shall give 
to the Municipality notice thereof in 
writing” etc ; the Explanation to the section 
defineg the expression “to erecta build- 
ing.” The regular line of the public street 
where the house in question was situated 
was prescribed some time befcre August 
1922, On February 8, 1923, the Munici- 
pality granted the rajachithi, Ex. No. 14,- 
in these terms: “ Yon are informed that - 
the house on Survey No. 57-A, Tika 3, is 
within aligament. You are, therefore, per- 
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mitted to build® anew according to the 
measurements in the sanad, after leaving 
open land going within the alignment 
measuring leet 8-10 at the northern end 
and feet 13-7 at the southern end and feet 
26-4 long, alongside the building as shown 
inthe map. ‘The permit has been given 
subject to the condition on the back. Hereby 
permission to do anything else is not given.” 
The first condition refers to what is 
already set out above. It was, in my opinion, 
competent to the Municipality to impose 
that condition under subs. (2) of s. 96 
which says: “The Municipality may issue 
such orders not inconsistent with this Act 
as they think proper with reference to the 
work proposed "in such notice and may 
either give permission to erect...the building 
according to the plan and information furn- 
ished, or may impose in writing such condi- 
tions....with reference tothe location of the 
building in relation to any street existing 
or projected, as they think proper,” ete. 
The condition imposed by the Municipality 
had reference to the location of the build- 
ing in question in relation to the street. 
The evidence adduced in this case, which 
is fully set out in the judgment of the 
learned Chief Justice, establishes the fact 
that the accused persons constructed a 
portion of the new building within the 
regular line of the public street in violation 
of the said condition and contraty to the 
legal orders of the Municipality, issued 
under s. 96. They have, therefore, become 
liable to the penalty prescribed in sub s, (5). 
The majority of the Bench of Magistrates 
who tried thé case, are, however, of a differ- 
ent opinion. The Chairman says: “The 
rajachitht given by the Municipality is not 
in conformity with law, because the Munici- 
pality has no authority under s. 96 of*the 
District Municipal Act to take land and 
cannot pass orders to relinquish land. But 
it has powers to order relinquishment of 
land under s, 92 of the Bombay District 
Municipal Act, and is empowered unde? 
s. 91-A to.take steps. But in spite of this, it 
appears that the Municipality has not exey 
cised provisions of these sections thjs 
time. Ifthe Municipality wanted to order 
relinquishment of land coming within the 
alignment, then it should have taken steps 
according to law under s, 92 of the District 
Municipal Act after receipt-of the,appli- 
cation for the permission and before giving 
the permission.” The opinion of another 
member Mr. Chhotalal is this: “The author- 
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ity which the Municipalily has to order 
the land coming within the alignment to be 
left open under s. 96 arises after giving its 
value in money or sanctioning such pay- 
ment. Accordingly if after giving the 
price of the land, the permission with the 
condition of leaving the landopen was given 
the accused No. 1 could have been judged 
to be guilty.” The third member gave no 
opinion at all. I am unableto agree with 
the opinion of the majority. Apparently - 
they felt that a plain reading of the re- 
levant provisions of the Act might lead ‘to 
some inconvience, and, therefore, the pro- 
visions themselves were unreasonable ; they 
would, then, read into those provisions the 
condition suggested by Mr. Chhotalal. The 
prohibitions of sub-s. (3) of s. YJ-A are, 
however, perfectly clear. They are not 
qualified hy any such condition. The lan. 
guage used in sub-ss. (1) and (2) of s. 96 
also is—so far at any rate as this case ig 
concerned—free from ambiguity. When 
once the intention of the Legislatureis plain 
“it is not the province of a Court to scan 
its wisdom or its policy. Its duty is not to 
make the law reasonable, but to expound 
it as itstands, according to the real sense 
of the words” (Maxwell's Interpretation of 
Statutes, 6th Edition, page 7). Section 92 
of the Act deals witha different set of facts; 
it empowers the Municipality to anforce a 
removal or set-back; and a reference to its 
provisions is, therefore, not relevant to the 
present inquiry. 

For these reasons I agree in the order 
proposed by the learned Chief Justice, 

Z. K. Acquittal set aside, 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPEAL No. 33-B or 1925. 
‘July 6, 1925. . 

Present:—Mr. Prideaux, A. J.C. e 
'ANANT WASUDEO CHANDEKAR— 

: APPELLANT f 

VETSUS 

EMPEROR—-OprrosriE PARTY. < 

Penal Code (Act XLV of 1860), s. 161—Bribery— 
Burden of proof—-Criminal Procedure Code (Act V , 
of 1598), ss. 163, 387, 8348—Assurance given by Govern- 
ment to offender tht he will not be prosecuted, 
‘whether proper—Person assured, whether competent 

witness —Evidence, value of, 
`» 


1036 


The fact that a certain tract of country has been 
notorious for bribe-giving and bribe-taking does not 
relieve the prosecution of the duty of producing strict 
and conclusive proof of the guilt of an accused 
‘person who is charged with the offence of taking a 
‘bribe. When, however, a bribe has been proved to 
have been given, it is not necessary to ask what, if 
any, effect the bribe had on the mind of the receiver ; 
the receipt of the bribe is an offence even when the 
‘act: done for the bribe given is a just and proper one. 
The gist of the offence is a public servant taking 
gratification other than legal remuneration in respect 
of an official act. [p 1037, col. 2.} 

“There is no law that the Government must prosecute 
every offender, and Government is entitled to give an 
assurance to a person who-has committed an offence 
that he will not be prosecuted in respect of it. If 
such an assurance is given to a person before he 
‘makes any statement as a witness in a case in which 
„another person who was concerned in the commission 
ofthe crime is being tried, the assurance does not in 
any way affect the competence-of the person to whom 
itis given to makea statement as a witness in the 
ease. How far such an assurance affects the credibility 
of the witnessis for the Court trying the case to 
determine, |p. 1038, col. 2; p. 1089, col. 1.] 
, Criminal appeal from a decree of the Ad- 
ditional Sessions Judge, Akola. 

Messrs. G. S. Khaparde and R. R. Jaiwant, 
for the Appellant. 

_ The Government the 
Crown.: 

JUDGMENT. —The appellant Anant 
Wasudeo Chandekar, Ex. Tahsildar and 
Second Class Magistrate, Jalgaon, in the 
Buldana District, has been convicted of an 
offence under s. 161, Indian Penal Code, and 


Advocate, for 


sentenced to two years’ rigorous imprison- - 


“ment and a fine of Rs, -6,000 and in default 
of payment, fora further term of rigorous 
imprisonment for nine months. The offence 
is said to have taken place about January 
1922. The charge in the case is as fol- 
lows :— 

“That you, between 17th December 1921 
and llth January 1922, at Jalgaon in the 
Buldana District, being a public servant, 
viz., Tahsildar and Second Class Magis- 
trate," Jalgaon, directly accepted from 
Maroti Ukharta for another party, viz., 
Gourishankar son of Sheoprashad Marwadi 
a gratification of Rs. 1,000 or. Rs. 1,200 as 
a motive for forbearing to do an official 
act, viz., in order to show favour to Gouri- 
shankar in fhe discharge of your judicial 
functions in Criminal Case No. 63 of 1921, 


pending on ydur file and thereby committed .- 


an offence punishable under s. 161 of the 
Indian Penal Code.” 

Briefly, the story for the prosecution is 
that there was ill-feeling between the 
"Tahsildar and one Gourishankar because 
Gourishankar did not subscribe to a fund 
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raised for the welcome of the Prince of 
Wales. One Kisniram Marwadicomplained 
of wrongful confinement at the hands of 
Gourishankar and investigation of that 
case resulted in it being brought to the 
Tahsildar’s Court as Case No. 63 of 1921. 
It was put up before the Tahsildar, and 
on 17th December 1921, the hearing com- 
menced at noon and continued till about 
8 P. m. The evidence for the prosecution 
was then recorded and the accused's Pleader 
argued against a charge being framed. 
But the Magistrate framed” the charge. 
The case was then adjourned for the 26th 
December and the Pleader told his client 
that the case was getting beyond him and 
that it was better to get,a more Senior 
Pleader. This was done and Mr. Gole was 
engaged. He cross-examined the prosecu- 
ton witnesses on the 26th and the 27th 
December, and the case was then fixed for 
defence evidence on January 7th when three: 
witnesses were examined and the others 
were given up. The case was then fixed 
for judgment on January 10th and the 
judgment was delivered the next day, when 
the accused Gourishankar was acquitted. 
Ths prosecution story is that this judgmént 
was written by one Baxi, the brother-in-law 
of the present accused. Gourishankar is 
said to have bribed the Tahsildar between 
the date of first hearing and judgment by 
a payment of Rs. 1,000 made through one 
Maroti, who is said to have been given Rs. 200 
for himself. 

Before dealing with the evidence in the 
present case, itis as well to consider whe- 
ther the judgment in Case No. 63 of 1921 
is correct. Copies of statements in that 
ease have been filed as defence exhibits in 


‘the present trial, the recard having been 


destroyed. The learnad Sessions Judge 
wh® has tried the appellant has not laid 
much stress on the alleged refusal of 
Gourishankar to subseribe to the Prince 
of Wales Fund, and as regards Case No. 63, 
he is of opinion that the Magistrate on the 
evidence was fully justified in framing the 
charge ; and there being indications in the 
judgment itself that the accused did not 
write it, the Sessions Judge thinks it 
likely that Bani .did it, but that the ' 
acquittal in that case was capable of other 
explanation than that of a bribe having 
passed, and that it-was in the accnsed's 
favour that the authorities did not*see it 
fit to appeal against the acquittal which 
was allowed to stand, I have read the 


(89 1. O. 19251] 
exhibits of that: case, and it seems to me 
that the cross-examination of the prosecution 


Witnesges considerably weakened the case. 
against the accused. The evidence for the 


defence further weakened the casé, and I 
am not prepared to say that Gourishankar’s 
acquittal -in that case was wrong on the 
record. It seems that Gourishankar, on 19th 
Januray 1921, applied to prosecute for pur- 
jury one ofthe prosecution witnesses, by 
name Kesho, but this application was re- 
T by the present accused on 3rd-March 
1922. È 

Further I see from the copies of the cor- 
respondence between the Deputy Superin- 
tendent of Police, Buldana, and the Deputy 
Superintendent, of Police, Khamgaon, on 
the “B” file of the Departmental Enquiry 
papers that the Deputy Superintendent of 
Police, inquired why Gourishankar was a- 
quitted and the Deputy Superintendent 
came to the conclusion that the acquittal 
was right. The Deputy Superintendent of 
Police was, therefore, of opinion that theS.H. 
O.: challaned the case on most insufficient 
evidence and the Deputy Superintendent 
was asked to go through the: case diary 
and see if the evidence as given was 
sufficient to justify prosecution, and he 
came to the conclusion that it was not, 
and the Head Constable and the Sub- 
Inspector were warned for challaning the 
case without evidence. The cancellation of 
some of the defence witnesses is not a 
factor to be taken into consideration either 
way, nor isthe fact that the Tahsildar’s 
proceedings were proper in the above case. 
It is well-known that Marwaris have a very 
great feay of the criminal Law, and it may 
well be that Gourishankar, though he may 
have thought he could clear himself of the 
charge, was afraid of conviction, and, there- 
fore, was prepared to -bribe the Trying 
Magistrate. 

There is little doubt that Kisniram’s case 
was the outcome of the Tahsildar’s instruc- 
tions to the patel of Bawanbir to keep an 
eye on Gourishankar on the lattey’s refusal 
to subscribe handsomely tothe Prince of 
Wales fund. I am not saying that the 
patel.got upa false case, but he certaiply 
made the most, of circumstances said to 
have come to his knowledge. The Pleader’s 
evidence shows that the reguest to allow 
Gourishankar to be seated and to allow him 
to leave the Court for necessary purposes 
were refused by the the Trying Magistrate, 
the accused: These facts, with the fact that 
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the case was taken for some eight hours in 
a ‘stretch seem to have impressed the 
Pleader as showing that the Magistrate was 
biased against the accused, and led the 
Pleader to tell his client that the case was 
beyond him and that he had better engage 
experienced Counsel from elsewhere. This 
was done, If what happened had impressed 
the Pleader, it must be that the Magistrate’s 
proceedings impressed Gourishankar, a 
timid money-lender, still more, and made 
him fear that the result of the case would 
be against him. Uncertain as to how the 


case would go and to make sure he tellg ug 


he bribed the Magistrate. We have the 
Pleader’s statement that Mr. Baxi admitted 
to him that he wrote the judgment in the 
case; but the point is really immaterial 
The judgment issued under the accused's 
signature and must be deemed to be: his 
act; and although the judgment may be 
right, it does not follow that the bribe was 
not given, or that Gourishankar must have 
been so convinced that he would escape 
that he would not bribe the Magistrate, 

The Jalgaon Taluq has for long ‘been 
noted for bribe giving and bribe taking. 
This can hardly be due entirely to the 
corrupt nature of the officials stationed 
there, and it seems that the people of that 
tract of the country have-been given to the 
practice of making payments. in money or 
in kind to subordinate officials- whose 
favour: they wish to gain, and weak and 
corrupt officials have in the past succumbed: 
to the temptations put in: their “way. 
Jalgaon has been the grave of the reputa- 
tion of more than one- Tahsildar. But, how- 
ever common the practice may have been 
in a particular part of the country, it is 
obvious that in a case like the present- strict 
and conclusive proof of the offence is 
wanted. It has, however, to be remember- 
ed, when a bribe has been -proved to have 
been given, it is not necessary to ask what 
if any, effect the bribe had on the mind of 
the Receiver; and it is an offence eyen 
when the act done for the bribe given jg 
ajust and proper one. The ‘gist of -the 
offence is a public servant taking gratifica- 
tion other than legal remuneration «in 
respect of an official act. 

It seems that suspicion was first directed 
against the accused by Mr. Cama, Publie 
Prosecutor, Akola in a conversation with the 
District Magistrate, Buldana.. Mr. Cama 
had been engaged as Pleader for some of 
the accused-in what is known as:the Bas 
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wanbir riot case, That case was tried by 
the accused. Mr. Cama, while so engaged, 
seems to have had a quarrel with the 
accused during the hearing of the case, 
and he-about the same time also heard of 
the Tahsildar being purchasable. He made 
enquiries and heard of the present case, 
some months later communicated his 
suspicion to the District Magistrate. The 
District Magistrate passed on a note of 
what he had heard to the Sub-Divisional 
Magistrate who started an enquiry record- 
ing statements containing direct evidence, 
heatsay and suspicion. 
to justify it he commenced a Departmental 
Enquiry which has led to this criminal 
case. Much has been made in this Court 
of the fact that Mr. Oama has assisted in 
the prosecution of the casein the Courts 
below. ‘It so happened that he had to 
address the Sessions Court owing to the 
illness of the Pleader, and as Standing 
Counsel was indisposed, he had ‘also to 
contest the appeal here. It cannot, how- 
_ ever, be said, nor has it been argued, that 
he has acted in any way illegally; and 
though he has pressed the prosecution view 
somewhat warmly, I can find nothing 
blameworthy in his conduct of the case. 
The appellant denies hostility to Gouri- 
shankar and denies that he was bribed. He 
had guests staying with him at the time of 
the alleged bribe and was living with them 
ina tent io front of his house, and it is 
_argued that it would be impossible for him 
to take money in the tent as alleged. He 
denies showing any hostility to Gouri- 
shankar on the first day of the trial of Case 
No. 63 of 1921 and explained that he was 
anxious to get it over to have aclean file 
for the expected visit of the District Magis- 
trate. It is for this reason-that the case 
was fixed for learing in the Christmas 
holidays. He left Jalgaon on the 12th of 
January for Kasauli as his son had been 
bitten by a mad dog He was obliged to 
obtain an advance from Government of 
Rs. 200 for this journey. He attributes the 
ease against. him to the enmity of Mr. 
Borker, Pleader, and to the enmity of 
Gourishankar eand his followers. He has 
called no evidence. The three Assessors 
find him guiltless, one being of opinion 
that the case has been gotup. The judg- 
ment of the learned Sessions Judge shows 
that he has given attention and thought to 
the material facts of thease. His conclu- 
gions may be summarised as follows: That 
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it was established in the Emperor v, Har 
Prasad Bhargava (1) that the evidence of 
the giver of the bribe and of the®*inter- 
mnediary is admissible, such person not 
being accused in the sense that they can- 
not be examined as witnesses. Dealing with 
the question of the assurance given by 
Government not to prosecute, the Judge 
writes, and his remarks have my concur- 


“rence :— 


This assurance was given first by Mr. 
Banerjee acting underthe advice of the 
Deputy Commissioner. Subsequently refer- 
ence was made through the Commissioner to 
the Local Government and a regular com- 
munication was received. A copy is on 
record as Ex. P-10. It is dated 23rd Novem- 
ber 1923, which was long after the enquiry 
was finished and whenthe trial was about to 
bagin. Clearly this order was passéd to re- 
gularise the course adopted by the enquir- 
ing officer Mr. Banerjee, who could not 
havé given any suth assurancewhich would 
have a binding effect. However, his assur- 
ance was effective and the Local Government 
saw fit to endorse it in-due course. In 
this connection throughout the word ‘pardon’ 
has been somewhat-losely used. It is un- 


fortunate as it confuses what was nothing 


more than a promise not to prosecute with 
pardon mentioned in s. 337, Cr. P. C. The 
matter has been clearly considered in the 
Bhargava case (1)already cited. The Local 
Government prosecutes offenders. There is 
né law that it must prosecute every offender 
and it is well known that offenders do 
manage to conceal their misdeeds or evi- 
dence is found insufficient: There is no- 
thing to prevent the prosecuting authority 
from refraining from prosecution. Or 
as the learned Judges of the’ Allahabad 
High Court put it, “It seems to us obvious... 
that”a discretion to refrain from instituting 
a prosecution, in any particular case, is 
inherent in any authority to which the 
law has entrusted the power to institue & 
prosecution,” The Judges go on to say that 
if makeseno difference to the competency 
of the witnesses if that assurance of none 
prosecuting is communicated before the 
witness makes any statement. The prosecute 
ing authority might have followed another 
course: but that was not done and we 
are only concerned with the facts, There 
was no pardon given to an accomplice 
as such under s. 337: there wag only 


(1) 77 Ind. Cas. 981; 45 A. 226; 214. L. J. 42; 99 
Cr. L. J, 497; (1928) A. L R, (A.) 91, 


£89 L. 0, i925) 
an assurange or amnesty. This the Local 
Government ‘was quite entitled to give 
and it was quite entitled to ratify what 
had already been done by the enquiring 
officer. This assurance, therefore, in no way, 
alfects the competency of the witnesses 
to whom it was given. What effect it 
had on their credibility 1s another matter.” 

The Judge overruled a contention that 
the assurances are contrary to ss. 163. and 
343, Cr. P. O. and, therefore, not admissible. 
He holds that some definite corroboration 
as regards the giving and taking of 
the ‘bribe was required, and he thinks 
it necessary to take a broad view of the 
evidence and not to be misled by a number 
of petty digerepancies. He finds the prob- 
able date of payment to be about the 8th 
to the 10th January and acccepts the entries 
of Rs. 900 and Rs. 400 in Gourishawkar’s 
account books as covering the Rs. 1,200 
given to Maroti. The Judge also finds that 
there were three trips to Jalgaon with 
regard to this transaction with the Tahsildar: 
the first tomeet Maroti and to induce him 
to arrange an interview with the Tahsildar, 
the second for the interview in which the 
amount of the bribe was fixed after Gouri- 
shankar had seen the Tahsildar, and the 
third for the purpose of making the pay- 
ment through Maroti. Despite various dis- 
crepancies as to the evidence of these visits 
the Judge considers that the main story 
is true and the money did reach the Tahsil- 
darand there wasno proof that ite was if pos- 
sible for the accused to receive the money 
at the time and place alleged. The Judge 
comes to, the conclusion that the evidence 
establishes thatthe appellant did receive 
illegal gratification for showing favour in 
the disposal -of the Criminal Case No. 63 
of 1921. z 

The appeal has been ably argued for the 
appéllant by his Counsel. The first point 
pressed is that the case is due to the 
machinations of the Tahsildar’s enemies. 
An official of that class -with eleven years’ 
service is said to be bound to have enemies. 
This may be admitted but it has been 
shown that the presentis undoubtedly a 
false case engineered to a successfule con- 
clusion by those bearing the appellant ill 
will. The circumstances established go 
strongly to prove the contrary. It is then 
pointed out that the direct evidence is 
contained in the statement of Gourishankar, 
Maroti and Laxman, the friend of Gouri- 
shankar, “The actual evidence of the taking 
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is that of Maroti and it is argued that it is 
a case of his word against that of the 
Tahsildar; and it isasked why the statement 
of theformer should be believed in prefer- 
ance to that of the latter. Then ‘Counsel 
commented on what he termed the pecu- 
liar course of giving four persons Gouri- 
shankar, Maroti, Laxman and Hari, assur- 
ances that they would not be prosecuted. It 
is contended that this creates a dangerous 
precedent; for if these four persons combine 
they can establish anything. No satis- 
factory reason is, it is alleged, forthcoming 
for the granting of four pardons ° Com- 
plaint is also made that the lower Court 
did not understand the motive which made 
accused lead no evidence. It wasthe duty 
of the prosecution to prove their case 
and the defence are content to file copies of 
statenient madeinthe Departmental Enquiry 
and to cross-examine on those statements 
and it is argued that it has succeeded in 
demolishing most of the points the prosecu- 
tion sought toprove, It is said that the Ses- 
sions Judge failed to understand the custom 
of Indian life when dealing with the Munj 
ceremoney to which Gourishandar after his 
acquittal in Case No. 63 of 1921 was invited, 
It is argued that the invitation was a mere 
formality meaning nothing. It is stated 
that itis established that guests were sharing 
the Tahsildar’s tent at the time the money 
is said to have been given andit was im- 
possible, therefore, for him to have taken any 
money from Maroti in the tent; 

No legal point has been raised in this 
appeal, and in argument the Counsel exa- 
mined the evidence with reference to seven 
specific points. These are :— 

(1) How many trips were made to Jal- 
gaon ? 

(2) What“ was the amount said to have 
been paid? f 

(3) On what day was the payment made? 

(4) At what time of the day? 

(5) Who made the payment ? 

(6) What did the payment consist of ? 

(7) How was the payment recorded in 
Gourishankar’s books ? . ; 

It is contended that the evidence “on the 
above points is so conflicting and unsatis- 
factory that it cannot support the finding as 
to the Tahsildar’s guilt, and further that 
these are points on which honest witnesses 
could not disagree. 

Before dealing with the other questions 
raised, I will analyse the evidence on re- 
cord with respect to the above seven points, 


s 
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Gourishankar has been examined no less 
than four times; first in the Preliminary 
Enquiry, then in Departmental Enquiry 
followed by the Committing Magistrate’s 
Court and the Sessions Court. His story 
throughout has been that there were three 
visits to Jalgaon in connection with the 
bribe ; first when Maroti went to see the 
Tahsildar and after an hour returned saying 
that there was gadbad and told him to come 
ina day ortwo; the second, when Maroti 
obtained an interview for him with the 
accused who demanded Rs. 1,000, and the 
third visit when Rs. 1,200 were paid to 
Maroti. Laxman, the friend of Gourishankar, 
has been once convicted by the accused, but 
this fact is not, in my opinion, sufficient to 
warrant the enmity alleged, or to make it 
likely that he would join in a gigantic 
conspiracy against the Tahsildar. This 
witness made a somewhat different state- 
mentin the Preliminary Enquiry, saying 
that there were only two visits to Maroti ; 
the first during which Gourishankar in- 
terviewed the Tahsildar and the second, 
when the money was paid. This witness 
owes Gourishankar money. Before the Com- 
mitting Magistrate the witness tells the 
same story as Gourishankar as to the visits 
and repeats it in the Sessions Court. 

Maroti, in the Preliminary Enquiry, says 
that the two Marwaris, whose names he did 
not then know, came to his house at mid- 
night and asked him to get an interview 
withthe Tahsildar. He brought them to 
the Tahsildar. The Tahsildar came out and 
the Marwaris had a talk with him but 
Maroti did not overhear it. The two came 
again at midnight after four or five days and 
gave him Rs. 1,200 in notes of Rs. 100 each, 
and asked him to give them to the Tahsil- 
dar. The fat Marwari came with him to the 
Tahsildar and Rs. 1,200 were paid. No talk 
took place. The witness identified Gouri- 
shankar as the Marwari who paid him 
Rs. 1,200 which he paid to the ‘Mahsildar. 
Now it hag to be remembered that this wit- 
ness wasa go-between and itis obviously to 
his interest to state that he took nothing for 
himself, The fact that Gourishankar, when 
enquiring,after having heard that the Tahsil- 
dar took money, discovered that Maroti was 
‘an agent of the Tahsildar points strongly 
to the fact that this was not the only money 
transaction effected through Maroti. In 
this statement in the Departmental Enquiry 
Maroti says that a fat Maxwari and two 
ethers came to him about 1} or 1} years 
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ago and asked him to get an interview with 
the Tahsildar. The two Marwéris followed 
him. He told the Tahsildarthat some Mar- 
wari wanted to see him. The Marwaris 
came to the Tahsildar and the fat man fell 
at the feet of the Tahsildar. He did not hear 
what they said. Afterabout five or seven 
days the fat Marwari and two others came 
to him at midnight, and gave him Rs. 1,000 
for the Tahsildar and Rs. 200 for himself. 
He took the Rs. 1,200 to the Tahsildar the 
same night and made them over to the 
Tahsildar. Before the Committing Magis- 
trate his story was somewhat changed. He 
says that Gourishankar came to him saying 
that he wanted to see the Tahsildar. He 
was accompanied byashort Brahmin. That 
very evening at dusk they vent to the 
Tahsildar and Maroti told him that the 
Marwari wanted to see him, and the Tahsil- 
dar told him to bring the man ‘after a 
couple of hours or so. Some three hours 
later the two persons returned and the 
three started for the Tahsildar’s house. 
The Brahmin stopped in the way and the 
two went to the Tahsildar’s house. Maroti 
went and told the Tahsildar that the Mar- 
wari had come to see him. The Tahsildar 
opened the back door of his houseand Gouri- 
shankar fell at his feet and asked ‘to be 
saved. The Tahsildar first asked for 
Rs. 1,500 but after some haggling the amount 
was reduced to Rs. 1,000. The Tahsildar 
asked Gourishankar to pay the amount to 
Margi. The Marwari also promised to give 
Maroti a reward. Some five or seven days 
later the Marwari and his companion again 
came to the witness at dusk with notes. 
He counted 12 notes and handed them 
over to the witness, telling ‘him’ that 
Rs. 1,000 was for the Tahsildar and that 
Rs. 200 was for the witness himself. 
The Marwari and the witness started for 
the Tahsildar’s house. When they were at 
some distance the witness alone proceeded 
to the Tahsildar’s house. He told the 
Tahsildar that the Marwari had given him 
12 notes. The Tahsildar examined the notes 
and told Maroti that they were notesofRs. 100 
each, The Tahsildar asked why the Mar- 
wari” had given Rs. 1,200 when only 
Rs. 1000 had been agreed upon. Maroti told 
him that Rs. 200 represented the reward 
for himself. The Tahsildar took all the 
Rs. 1,200 and walked away. The witness 
identified Laxman as ‘the -Brahmin “who 
accompanied Gourishankar. 

Later in the Sessions Court Maroti states 


(89 I. O. 19953 


that there were three visits, The first two 
visits were on the same day, the second one 
being at night When he'took the Marwari to 
the Tahsildar’s back door and the Tahsil- 
dar asked for Rs. 1,500 and the Marwari 
offered Rs, 1,000 to which the Tahsildar 
agreed ; and the third visit took place when 
the Marwari and the Brahmin came and 
Gourishankar gave him 10 notes of Rs, 100 
each and small notes of Rs. 200 and asked 
him to take them to the Tahsildar. He also 
gave him other two notes of Rs. 100 each. 
He then corrected himself and stated that 
the money consisted of 10 notes of Rs. 100 
each and Rs. 200 in small notes, Maroti 
and the Marwari went near the tent of the 
Tahsildar and Maroti entered it and paid 
over Rs, 1,200 to the Tahsildar. 

It is’ clear tat Maroti’s account of the 
number of visits does not agree with that 
told by Gourishankar and “Laxman. Byt 
Lam not disposed to think that this dis- 
crepancy affects the truth of the remainder 
of his statement, (except with regard to the 
payment of his reward to the Tahsildar) 
which was made in the Sessions Court 
more than three years after the date of the 
offence, 

The witness Hari, a gomashia of Gouri- 
ienas speaks to two visits, and he was 

“present with Gourishankar w hen he came to 
pay money to the Tahsildar at Jalgaon. ‘But 
he did not himself go to Maroti’s house. He 
apparently refers to the last two visits 
spoken to by Gourishankar, though he also 
says that he went once by himself to Maroties 
‘house at Gourishankar’s instance to find 
out whether Maroti was at home or not. 

As to the amount paid, it is argued that 
the charge shows that the prosecution was 
in doubt*°whether Rs. 1,000 or Rs. 3,206 
was paid tq the Tahsildar. But the pro- 
secution evidencé is clear on this point. 
Rupees 1,200 were paid to Maroti, of which 
Rs. 1,000 were payable to the Tahsildar 
and Rs, 200 were to be retained by Maroti 
as his reward. I personally doubt Maroti's 
story -that Rs. 1,200 were paid to the Tahsil- 
dar. *Ehere is ‘little doubt that she was 
employ ‘ed asa go- between, and it i$, there- 
fore, very unlikely that he would have paid 
Rs. 200 to the "Tahsildar ; and I have no 
doubt that all that the Tahsildar received 
was what he was intended to receive, viz., 

- Rs., 1,000. Maroti, ‘despite the Government 

assurance, seems to me to have wished to 
show jhat he himself derived no benefit 
from the transaction, 
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As to the date on which the payment 
was made, it is impossible that tke wit- 
nesses should remember the exact cete; 
but from other indications in the ea-e it 
seems tome that the lower Court is isght 
in finding that it was made between the 
8th and the 10th January, - 

As to the time the payment was made, 
Gourishankar at first seemed to be doubt- 
ful. His first story is that it was made 
at 3 or4 Pp. mM. and then that it was made 
at llor212 midnight; but looking to all 
the evidence ofthe case I see no reason 
to doubt the statement that the parment 
was made at night; and I think that it 
has been sufficiently established on the 
evidence of Gourishankar, Maroti, Hari 
and Laxman that Maroti was given Rs. 1,200 
of which Rs. 1,000 has been paid to 
the Tahsildar. It is immaterial what 
money Gourishankar took from home, but 
that seems to have been Rs, 1,300, but, I 
think that Gourishankar's statement can 
be relied upon, also Laxman’s statement 
viz., that the money was paid in 10 notes 
of Rs. 100 each and Rs 200 in notes, of 
small denomination. Maroti has changed 
his statement before Mr. Banerjee. Ie 
stated that there were 12 notes of Rs. 100 
each and now he speaks to 10 notes of 
Rs. 100 each and Rs. 200 in small notes. 
The books do not show whether notes or 
cash was taken, 

As to the payment recorded in aa 
shankar’s books, when Gourishankar , was 
examined without his hooks, his story was 
that the payment had been made in small 
entries spread over a certain time; and 
it was not until he saw the books that he 
could say that the money forthe Taksil- 
dar and Maroti was written in two items 
of Rs. 900 and Rs. 400 making ae 1,300, 
the first being dated the Lith January 
1922 and the second dated the 24th Janu- 
ary 1922; and the details of the extra 
Rs, 100 are also given in the books. 
Onkar wrote. the entries, and his .evidence 
is that he did what he was told by,his 
brother. 

It has to be remembered that the witnes- 
ses speak to occurrences happenisz, serie 
three years before the trial ip the Se-sicns 
Court, and the differences noted <in,-ihe 
evidence are only to be expected in- the 
circumstances of the case. It is too much 
to expect that witnesses of the class Lere, 
with no written memoranda , to jog: Abeir 
memories should agree in all minor, matters; 
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whether two or three visits were paid to 
Maroti, the time of the visits, the exact 
amount of money taken by Gourishankar 
from his house or shop are not likely to 
remain in the memory. The outstanding 
features of the case, such as the agent 
employed, the Tahsildar’s willingness to 


:accept money and the amount fixed and 


paid and the ultimate result of the case 
would be remembered for years. 

It is argued that Maroti may have kept 
the. whole of the money. But it has been 
clearly established that the Tahsildar 
agreed to take Rs. 1,000. And if that money 
had not been paid one would not expect 
Gourishankar to be invited to the munj 
ceremony which occurred afterwards at the 
Tahsildar's house. The invitation and 
Gourishankar’s presence at that ceremony 
show that no ill-feeling could have exist- 
ed between the host and his guest; and 
it seems to-me that if the Tahsildar had 
been defrauded of his Rs. 1,000 bribe, 
Gourishankar would not have been asked 
to attend that ceremony. I think it shows 
that the Tahsildar had guests at the time 
when the money is said to have been 
accepted in the tent, but it does not 
follow that he would have no opportunity 
to accept that sum there from Maroti. 


- Though in most cases the word of aman 


` 


in a position of Maroti, who supplied the 
Tahsildar with milk, would not be aecept- 
ed against the word of a person in a 


< position of the accused, yet taking all the 
‘circumstances of the present case into 


consideration, > it seems to me that Maroti’s 
statement asto the giving of the money 
is substantially correct. 

As tothe assurance given to four per- 


‘gons, it is notorious that it is very difficult 
, to get evidence in such cases of bribery, 
“and I see nothing sinister in the fact that 
-it was considered necessary in the present 
. case to agsure four people that they would 


not suffer by telling the truth. The point 
raised that it was for the prosecution to 


prove the case is undisputed, but the case 
e 


seems to me to have been proved. 

The evidence of Ganu is only with re- 
gerd to the two entries of Rs. 900 and 
Rs. 400. He is the writer of the pakki 
books in the Gourishankar’s shop and he 
corroborates Onkaz’s testimony. 

The main question is whether Gouri- 


. shankar and Maroti can be believed, I 


“think they can. 
i 


Their statements are 
corroborated by the faot that the money 
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was paid between the hearing of the 
prosecution evidence and the judgment in 
the case brought by Kisniram. The state- 
ments of Laxman and Hari go te show 
that the money was paid, and though there 
are similar entries in the account books 
which show that money was taken by one 
of the two brothers without the details be- 
ing given, still there is no reasen to sus- 
pect that the two entries of Rs. 900 and 
Rs. 400 did not refer to the transaction in 
this case. We have the evidence of the 
go-between, the testimony of the giver of - 
the bribe, his friend and his sarvant. These 
are people who would know, and there 
is, as a rule, no outside evidence in these 
cases, The transaction being one, both 
giver and taker desire shoyld remain secret, 
the testimony of persons unconnected 
with the transaction in some shape or other 
would be suspicious. I find it difficult to 
believe that a wealthy Marwari of Gouri- 
shandkar'’s stamp would deliberately with 
no personal gain in view aid or abet a 
false case. His conduct in coming for- 
ward in the present case, which he would 
not do until assured that he would not get 
into trouble, is likely to incur for him the 
He would 
be looked upon as a dangerous person 
to deal with. I see no reason to suspect 
the decision of the Courts below as any- 
thing but correct; and the punishment 
awarded under the circumstances of the 


“case cannot be deemed unduly severe. 


e I confirm the conviction and sentence and 
dismiss this appeal. The accused, who 
is present, is arrested and is sent with 
the original warrant to the Amraoti Jail. 

Z. K. i Appeal dismissed. 


BOMBAY HIGH COURT, 
éRiminat Case No. 22 or 1925. 
May 15, 1925. 

Present :—Mr. Justice Crump. 

. EMPEROR— PROSECUTOR 
versus 
P. B. PONDE (No. 2)—Accusep. _ 
Evidence Act (I of 1872), s. 4?—“Habitually,” 

meaning of—Clerk employed to. examine and file 
documents, whether can testify to identity of hand- 


writing of person whose documents he has examined 
and filed. ` 


. 
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“The word “habitually” in s. 47 of the Evidence 
‘Act means “usually,” “generally,” or “according to 
custom.” It d@snot refer tothe frequency of the 
oceasion but rather to the invariability of the practice. 

A@lers employed in an office to examine and file 
certain papers is a person who is coinpetent under 

s. 47 of the Evidence Act to give evidence as tu the 
identity of the handwriting of another person, docu- 
ments written by whom had to be examined and 
filed by the witness in the course of his duty. 


Messrs. Kangu, Advocate-General (with 


‘him Mr. Kemp), for the Prosecution. 

. Sen-Gupta, (with him Messrs. N. G. 
Nadkarni, Velinker, Jinnah and Gupte), for 
the Accused. 

JUDGMENT.—The witness Shankar 


Vaman Chaskar was called yesterday and . 


-has given his opinion as to whəther the 
writing on certain documents is the writing 
of accused No.2. The question has been 
raised as to the relevancy of this opinion. 
‘The point has to be decided in the light of 
s. 47 of the Indian Evidence Act. Uftder 
that section when the Court has to form an 
‘opinion as to the person by whom any 
document is written ôr signed the opinion 
of any person acquainted with the hand- 
writing of the person by whom it is suppos- 
-ed to be written or signed is a relevant 
fact. It is necessary, therefore, to decide 
whether the witness isa person acquainted 
“with the handwriting of accused No. 2. 

The evidence of the witnessis to the 
effect that he is a clerk employed in the 
English branch of the Household Depart- 
ment at Indore, and that all English papers 
in that office come into his charge for the 
purpose of being examined and filed. “His 
duties are described by his designation, viz., 
“ English Record Keeper, Household De- 
partment,” Itfurther appears that accused 
No. 2 is ‘a Mankari or Court dignitary, 
‘and as such has official relations with the 
Household Department. The witness says 
that seven or eight documents. purpgrting 
to be written by accused No. 2 have come 
into his charge to be examined and filed in 
the ordinary course of official business. 

The Explanation to s. 47 defines those 
persons who are said to be acquainted wigh 
‘the handwriting of another. Ther@ are three 
categories and it is obvious that on the facts 
the witness does not fall under either ®of 
the first two ofthese. The third category 
is described as follows: ‘When in the 
ordinary course of business documents 
purporting to be“ written by that person 
have been habitually submitted to him.” 

It “is clear that the witness is a person 
‘towhom in the ordinary course of business 


S 


EMPEROR V., PHAGUNIA BHUIAN, 


10438 


documents purporting to he written, by ac- 
cused No. 2 have been submitted. To that 
extent heisin the position of the clerk 
“O” who figuresin the illustration to the 
section, for © plainly does not fall under 
either of the first two categories. The ques- 
tion, therefore, turns on the meaning of 
the word “habitually” and the objection 
raised is based on that word alone, The 
argumentin brief is that “habitually” con- 
notes “frequency”; and that in this case the 
instances are toofew in number to fulfil 
the requirements of that word. 

In my opinion the word “habitually” 
means “usually,” “generally” or “according 
to custom”. It does not refer to the freq- 
uency of the occasions but rather to the 
invariahility of the practice. It would, for 


instance, be perfectly permissible to say 


“A habitually receives a letter from X 
once every year.” Ifmy view is correct 
the objection is not sustainable. I hold, 
therefore, that the opinien’of Chaskar is 
relevant to prove the writing as to which 
he speaks. With the cogency of this evi- 
dence I am not concerned, for that is a 
question for the Jury. I, therefore, overrule 
the objection and allow these décuments 
to be read, : 


Z. K. Objection overruled, - 


PATNA HIGH COURT. 
CRIMINAL Rergerence No. 3 or 1923, 
September 11, 1923. ` = 
Present:—Mr. Justice Foster, 
EMPEROR— COMPLAINANT 
versus 
PHAGUNIA BHULAN—ACCUSED, 

Evidence Act (I of 1872), ss, 8, 88, 157—Statemeñt 
of raped giri on questions by her relatives—Hearsay 
~- Corroboration where principal statement excluded 
—-Criminal Procedure Code (dct V of 1898), #.. 208 
854, 360—Statement not verified under s. $60—Admis- 
sibility under s. 83, Evidence Act? 3 
Section 33 of the Evidence Act does not apply to 
a statement made before an inquiring Magistrate, if 
it was not read over to the deponent in the manner 
required by s. 360, Cr. P. C., inasmuch as; unlegs 
evidence is recorded in the manner provided in Ch. 
XXV, Cr. P. O.; and the statement properly verified 
under s. 360, the defence cannot be considered to hays 
had an opportunity to cross-examine. [p. 1045, col. 2,] 
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"Te “the evidenge of a raped girl is excluded from 
‘the case, the evidence of -her relatives to the effect 
‘that she had accused the accused of rape, cannot be 
used as corroborative evidence under s. 157, Evidence 
eAct. [p. 1046, col. 1] 
_ Ifa raped girl goes to her relatives-straight after 
the occurrence and complains to them on her own 
‘initiative, her conduct has-a direct bearing upon 
„and cannection with the occurrence itself, but if she 
„only answers uestions, her statement is a mere 
“hearsay and, ‘therefore, not relevant under s. $, 
- Evidence-Act. [ibid.] 


Praka made by the Séséions Judge, 
aya.’ ` 

Tho Assistant Government Advocate, for 
“the Crown. - 

Mr. M. N. Pal, for the Accused. 


J UDGMENT.—In this case Phagunia 
“Baan was charged with committing rape 
“upon, a small girl aged about 6 years 
“by namé Sanichwa Bhuini, on the 7th of 
May, 1923. The Jury returned an unani- 
mous verdict of not guilty, but the Sessions 
‘Judge, of Gaya found himself unable to 
‘agree, wit the verdict and has referred 
“the case to the High Court under s. 307 
a the Cr. P. ©. The facts are as fol- 


The shila Sanichwa | was playing’, near 
rick Jandlord’s hoùúše ‘in ‘hér village when 
the accused (whose age is about 22 years) 
came up and offered to give her cooked 
rice if she would come with him. The 
accused lifted her up, thrust a piece of 
cloth into her mouth and carried her to a 

- latrine immediately in front of the land- 
lord’s house, that is, in front of Miran 
Khan’s house. Another landlord of the 
village, Warasat, livesin ahouse behind 
Miran Khan's. "Having taken the ehild 
into the latrine the prosecution case con- 
consequence of which, a Tupture was caused 
to the vagina... The child went home and 
informed her relatives. Her cloth was wet 
with blood,,. and she wag. carried to’ the 
thana bleeding. She was subjected to 
medical examination,, and tHe medical 
-eyidence , indicates that some one or other 
‘had committed rape effecting penetration, 
‘with, the ¥estlt'of véry ‘sérious injury to 
‘her “peso, Sanichwa has died since she 
deposed in the: inquiring Magistrate's 
.Court: There are upon. the record two 
statements made by her; the first is the First 
‘Information lodged at lam. on the 8th 
‘May, ‘that is, about 12 hours after the, oc- 
‘curence, at the Sherghati Police Station, 13 
toiles ‘from ‘the’ place of* ‘occurrénce; | ‘the 
other statement is her deposition given on 
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.produced before 


A 
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the 21st May, in the i inquiring. Magistrate’ s 
Court. . 

The Sub-Inspector who recorded the Hirst 
Information went to the spot and arrested 
the accused on the day after the. date ‘of oc- - 
currence and the Senior Sub-Inspector sub- 


ar ee ee 


‘sequently took over charge of the investiga- 


tion the same day. Meanwhile the, aécused 
had been sent to Gaya, On the folowing, day, 
the 9th May, the senior Sub-Inspector : went 


‘also to Gaya and ‘examined the accused, 


‘and on the same‘day the accused was 
.a Magistrate “and made 
the following statement :— 

“The girl was playing under ‘the Kan 
I induced her to go with me and cohabited 
with her. When “blood began to flow 1 
left her. I do not know “hef name. , 

In the, Sessions Court this confession 
was repudiated by the accused wha stated 
that he had been beaten by the landlord 
who had not paid him wages. He ‘denies 
that he had made any confession and he 
denied having committed rape. , 

The prosecution evidence, so far as “it 
is concerned with the’ actual occurrence, 
consists in the statement of a boy ] Budhoo 
Khan, aged 6 years, who ‘deposes ` “that 
he had been playing. with Sanjchwa and 
that he saw her carried, off by.the -ac- 
cused into the latrine, and ‘saw. her come 
out and go home with bload,,pvon.. her 
clothes; in the depositions of ~ 7 ‘ohiwa's 
brother Sukwa, ‘brother’ s wife, Mi Jarwa, and 
father Akkal, who | described the „child's 
condition when she got home . wand, the 
account that she, gave, of what had. Tiap- 
pened; and in the deposition ` of Imam 
‘Ali who, statés that Sukwa ‘came to him 
and told bim what had happened and show- 


ed him Sanichwa lying. unconspious wat 


home,, whereupon he went and arrested the 


‘aceuged and brought him before the land- 


lord Warasat. 

In the face, of the medical. sriddtos, it 
is only possible to conclude, that. ‘the 
child Sanichwa was alen, tọ „the 


fape, it being directly ia i if 
of Miran Khan. Its walls, are. As louse 
“and there, is only one corner where the i in- 
“tetior ia not’ visible from ‘outside, The 
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learned Sessions , „Judge contends that 


if there was a rape ‘there Would ‘be no | 


neeg. to change the. place ‘of occurrence; 
bus. ‘it. is ‘obvious ‘that ‘if a guilty person ' 
is ‘to ‘hé shielded, it might be necessary _ 
ta, change the place of occurrence. This 
Miran Khan's two sons, Imam Ali and 
Budhog’ Khan, have givén most important | 
evidence : in the case. 

Tis, ‘noficéablé ‘that Imam Ali did not: 
come, into the investigation as a witness 
until the 11th of May, that is, the fourth 
day of the ‘ investigation.’ The learned 
Bessions,. Judge found’ Imam Ali to be 

aglow and stupid witness and’ ascribes 
the fact,” that he was not examined on the 
first day of the investigation, to his slow- 
ness and stupidity. Then he makes the’ 
remark, which I find absolutey uncon-' 
vincing, that supposing a false case “was 
being manufactured a witness like Imam’ 
Ali’ would have been pished forward at’ 
the, first opportunity. Now Imam Ali de- 
poses that he took the accused to Warasat 
Mian, one of the, maliks of the village.’ 


Warasat has not been produced as a prosect.- ` 


tion witness. The learned Sessions Judge is 
firmly of opinion that the ‘prosecution had‘ 
n “mala fide intention in not examining 

arasat, andhe calls attention to the 
fact that: when it was realized in the 
Sessions Court’ that his evidence was ne-` 
_ cessary every effort was made to produce 
him. "It appears- to me to be of secondary 
importance, to consider whether the pro- 
secution (which is the Crown in this case) 
was in good faith or otherwise. The im- 
portant facts are that Warasat Mian has, 
on two occasions at least, done some- 
thing which has materially affected the 
course Of this case. Imam Ali deposes 
that when he tedk the accused to Werasat, 
Warasat made the accused wash his loin 
cloth. This was represented tothe Sub- 
Inspector to be the reason why the accused's 
loin cloth had no stains of blood. Again, 
Warasat Mian has abstained from coming, 
to Court to give evidence of what he. 
knows about the case. As to one other 
way in which he has possibly affected¢he; 
course of the investigation, namely, e his’ 
assaualt upon the accused, I shall have. 
more to say later, 

"The learned Sessions Judge has suinarised. 
the „evidence in the case under six head- 
ings : (1) the statement of the girl herself, 
(2) the evidence of Budhoo “Khan, (3) 
the evidetice of ‘Banichwa's relatives, (4) 
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the medical evidence, (5) ) the evidence of 

Imam Ali as to having seen blodd'én the" 

accused's dhoti, and (6) the accused's con- 
fession, I proceed’ to deal with’ these,“ 

with the exception of the medical evidende, * ` 
in their order: 

Sanichwa's statement made in the Court 
of the inquiring Magistrate was not’ read 
over ‘in'the manner ‘required by 8. 360 “of, 
the, Or. P. C. In. s, 354 it is prescribed: 
that the evidence of witnessés must’ be-re- 
corded’ “in the” following’ | manner,” “and | 
that includes provisions’ of 6.° 360, NOW). 
under’ s. 208 ofthe Cr: P.: C. the inquiring 
Magaistrate must take “in mannér’ ‘here+! 
inafter provided” ` (this' refers’ -to’ ‘Ch.' 
XXV of the Code) “all such evidence as: 
may be produted in support of the pre 
secution or in behalf of the accused, ‘ 
as may be called for by the Magistrate” i 
and “the accused shall be dát liberty’ to 
cross- examine the witnesses for ‘the’ pro-" 
secution.” Now, until the evidetice: is“ 
taken in thè : manner provided: in Oh? 
XXV, it is obvious that there is no occasion ’ 
or cross-examination by the defénce: “T 
the evidence has been properly verifiéd} 
the defence cannot be considered to have? 
an opportunity to cross-examine; so in- 
my opinion s.33 of the Evidence Act 
was not applicable to Sanichwa’s’`deposi- 
tion of the 2ist May. The learned Assist-’ 
ant Government Advocate has frankly! 
couceded that Sanichwa’'s evidence may gò 
out of the case. 

Now I come to the evidence of Budhoo» 
Khan. In the first place, Sanichwa inher? 
First Information and in her deposition in 
Court denied that any one was with her.’ 
In the First Information ske states that! 
she was playing alone. In her deposition” 
she states that none wes present when: 
the accused tock her to the paikhana. In 
the second place, when I read this deposi- 
tion of Budhoo Khan it strikes me as 
having the appearance of amere mechnical' 
statment. He saw the child picked up, 
taken into the raikhana and then sawi 
her come out and he accompanied her to, 
her house. He dces not describe wltat the: 
accused said to the girl, or what the girl did; 
or what her condition was when she came 
out of the latrine and went heme. He’ 
only describes the condition of her clothes: 
When questions were put outside the 
bare narrative of the occurrence, he appears 
to have answeitd at random: “This hape 
pened inthe afternoon, My father bad 
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gone out to the fileds. My mother was 
at home, and sister, and no one else. ; 
We began playing early. I went home... 
ànd had a meal, phe did not come to: 
that. 
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the Police Officers noticed @njuries on : 
Phagunia’s head, arms and legs, and eon” 
the 14th May, the Jail Sub-Assistant Sur- 
geon found 8 marks of violence on Phagv- . 


play again after Phagunia. was nias person. Now, Phugunia was pro-~ 
collecting cow-dung. He abused mé. ` duced before the Deputy Magistrate to 
Q. Why? be examined unders. 164 ofthe Or., P. C. 


‘No answer. After collecting cowdung he 


onthe 9th of May. The Deputy Magistrate ` 
fled. I told my brother. 


made some show of careful enquiry as to” 


.Q. What did you say? No answer.” This 
Budhoo Khan is, as I have stated, the 
younger brother of Imam Ali. : 
“As to the evidence of Sanichwa's relatives 
to the effect that Sanichwa accused Phagu- 
nia of rape, if Sanichwa’s evidence is to 
be-excluded from the case, this evidence 
cannot be employed as corroboration under 
s: 157 of the Evidence Act. 
it’ is evidence under s.8 of the Evidence 
Act (vide illustration J), the question - is 
a. debateable one whether Sanichwa’s 
statements were complaints. If the girl 
went to her relatives straight after the 
occurrence and complained on her -own 
initiative, there is no doubt that her con- 
duct would have-a direct bearing upon 
and cennection with the occurrence itself: 


but if she only answered questions, her | 


statement would be mere hearsay. . h 
. Coming to the evidence of Imam Ali 
that he saw blood on the accused’s dhoti, 
T, would: first suggest that the evidence 
can only amount to this, that Imam Ali 
_ saw marks “as of blood” on the accused's 
dhoti. This witness arouses my suspicions 
not only because he came at a late date 
into the case, but also because I find it 
hard to believe his story. He arrested 
the accused and took 
who forthwith began to beat the accused 
without questioning him expecting to 
say why’ have you done this? Then 
Warasat told,the accused to wash his 
dhoti, All this is an extraordinary nar- 
rative. It is not clear why Warasat was 
so- suddenly violent, nor can I under- 
stand for a moment why it came into 
Warasat’s head to tell Phagunia to wash 


him to Warasat. 


As to whether ` 


his disoti, if there was blood upon it. . 


If there was na blood, the washing of 
the dhott might bea useful step in the 
preparation of a false charge against 
Phagunia. 
.. Lastly I come to the confession made on 
the 9thof May. The evidence of - Imam 
Ali shows that Warasat beat the accused 
and toldhim that it would be better for 


him to confess. This was on the 8th May; 
ð. 


the voluntary nature of the accused's con- 
fession, but he never asked the accused ` 
whether he had been beaten and he did not’ 
notice any of the marks on his person} ` 

In this criticism of the evidence my ` 
main object has been to show that at every! 
turn one’s path through the.evidence is’ 
be set with warning signals. ° The verdict? 
of the Jury was “not guilty,” “giving: 
the aecused the benefit of the doubt”. The- 
Jury were ‘immediately questioned as to” 
the principal points on’ which they were’. 
doubtful. The questidn could  hardly~ 
have been foreseen, and some of the reasons ` 
given by the Jurors’ are not complete or. 
convincing, but in my opinion they did. 
not act unreasonably or insincerely in arriv-", 
ing at their verdict of “not guilty.” 

For these reasons I decline todccept the- 
reference of the learned’ Sessions Judge, 
I acquit Phagunia Bhuian and direct that. 
the accused be discharged from custody or | 
bail as the case may be. 

S. D. Reference not accepted. 

o 


BOMBAY HIGH COURT, 
ORIGINAL CRIMINAL JURISDICTION, 
May 18, 1925. . .. 
Present :—Mr. Justice Crump. 
° EMPEROR—Prosscuror 
versus 
ANANDRAO GANGARM PHANSE 


. — ACCUSED. 

Evidence Act (I of 1872), s. 25—Confession made to 
Polite Officers Conversation repeated before Magistrate 
— Confession, whether admissible: in evidence. 

: An incriminating statement made by an accused, 
persen to a. Police Officer cannot be proved against. 
the aacused even where such statement is on the face 
of it exculpatory. ‘The medium by which it is sought’ 
to prove such a statement does not alter ` the: 
matter. The question is “to whom was the state~ 
ment made”? Ifthe statement'was made to a Police 
Officer, it is inadmissible in evidence, and the mere. 
fact that the accused subsequently says befqre a 
Magistrate, “I told the Police Officer so and so” (giving. 
the conversation that took place), without also adding, 
“and that is true” it does not render the statement 


admissible. [p. 1048, col. 1; p. 1049, col. L] 


[89 1, 0. 1925] 


FACTS of the case appear from 88 Ind. 
Oas. 605 and 89 Ind. Cas. 1042. 

Mr. Kanga, Advocate-General, for the 
Crown. 

Messrs. Velinker and Jinnah, for the 
Accused. 

JUDGMENT.—It is abundantly clear 
that the Indore official who recorded this 
statement (Mr. Mital) was acting under 
r. 11 of the Indore Extradition Rules. 
For the purposes of that rule it was neces- 
sary for him to ask the accused ifhe had 
any explanation to offer on the facts upon 
which his extradition was sought. That 
explanation he was bound to record in 
accordance with the provisions of s. 346 
of the Cr. P. C.4n force in Indore. Mr. 
Mital did that whieh : the law of Indore 
enjoined upon him. é 

Now, as I understand the matter, Mr. 
Mital is not a Magistrate for the purposes 
of the Or. P. C. in force ip British India. 
Therefore, he was not bound to comply with | 
the provisions of that Code. His failure 
to do so—assuming there be such failure— 
cannot by any conceivable process of 
reasoning render a statement made to him by 
an accused person inadmissible in evidence. 
Further, any failure on his part to comply 
with the requirements of the law of the 
Tnodre State—assuming there be such fail- 
ure—is a matter with which this Court is 
in no way concerned, for the plain reason 
that the law of the Indore State is not ine 
force in British India. The statement re- 
corded by Mr. Mitalis,in my opinion, so 
far as procedure goes, on no other footing 
than an extrasjudicial statement. If that 
is so, the pbdsition is clear. Mr. Mital’s evi- 
denee proves the statement.. I wish to 
make it clear that “Lam dealing now with 
those objections whichare hased either on 
the Cr, P. O., or the Indore Criminal law. I 
am in no way considering the provisions of 
the Indian Evidence Act which are re- 
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that the word “Magistrate” in s. 80 includes 
a “Magistrate” of a Native State, In Emperor 
v. Dhanka Amra (3) a Bench of this Court 
appears to have taken a contrary view so 
far as s. 8U is concerned. In neither case 
has s. 74 been considered. That, in my 
opinion, is thesection applicable to the proof 
of such statements. Here, however, the 
Magistrate has been called and the ques- 
tion of proof does not arise. So far as con- 
cerns the interpretation of s. 26 I am bound 
by this decision though I doubt its correct- 
ness, and it follows that s. 25 would have 
to be similarly construed. But as. regards 
the question of procedure it has never been 
held, nor do I think it could be held, that 
a Magistrate of a Native State is bound 
by the Cr. P. ©., or that any failure by such 
Magistrate tofollow the provisions of the 
local law could affect the admissibility of 
any record in a Court in British India. 

But in any event I should have no 
difficulty in holding that if any failure 
to comply with the provisions of the 
Or. P. C. could be urged in this case 
that defect is cured by the evidence of the 
Magistrate and for this purpose I should 
rely on s. 533 of that Code. If we treat Mr. 
Mital precisely as we should treat a Magis- 
trate appointed under that Code—in my 
opinion an inadmissible line of argument— 
then his examination under s.533 of that 
Code shows that the accused has been in no 
way prejudiced by any formal defect. 


Further, I agree with the Advocate-Gene- 
ral that, apart from the grounds set out 
above, s. 164 of the Cr..P. C. cannot have 
any application to the proceedings with 
which Lam concerned.. There was no “ in- 
vestigation under Ch. XIV of that Code” 
ands, 164 applies only to statements record- 
ed in investigations under that Chapter. 
Without assenting to the particular conclu- 
sion arrived at, I would here cite the 
decision of Mukerjee, J., in Emperor v. 


levant first on the question of the proofof Panchkari Dutt (4) where that learned 
such a statement (ss. 74 and 80), and, * Judge holds that s. 164 is on the same 


secondly, as affecting the admissibility of the 
contents of the statement. 3 
In Queen-Empress v. Nagla Kala (1), this, 
Court has held that the words “Police 
Officer” and “Magistrate” in s. 26 of the 
Indian Evidence Act include the Police 
Officers and Magistrates of Native States,and 
following Queen-Empress v. Sundar Singh (2), 
(1) 22 B. 235; 11 Ind. Dec. (x. s.) 738. 
2 12 A. 595; A. W. N. (1890) 199; 6 Ind. Dec. (xN. 8.) 
1125, 


fa 


ground not applicable to certain eonfessions 
recorded ‘by Presidency Magistrates. It is 
impossible to hold that an Indore Magis- 
“trate recording the explanation of an accus- 
ed for the purpose of the Indore Extradition 
Rules is recording the statement of an 


(3) 24 Ind. Cas. 169; 16 Bom. L. R. 261; 15 Cr. L. 
433 


J. 433. 
(4) 86 Ind. Cas. 414; 52 C. 67; 29 O. W. N. 300; (1925) 
A. I. R. (C.) 587; 26 Cr. L. J. 782, 
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diccused person in, the course of an investi- 
gation :under .Ch, X1V ofthe Cr. P-O. ; 
__1 now turn to the provisions of the Indian 
Evidence Act. On the eyidence I am satis: 
fied that the statement was voluntary. Mr. 
Mital satisfied, himself on this’ point-and 
warned the. -accused thatit might be -used: 
against him, The accused's Pleader- was 
present at the time. I. cannot infet. ‘any: 
threat or inducement merely from certain: 
vague statements - ‘in the document itself. 
Eyen if those statements have any founda- 
tion, the position was that the accused, while: 
complaining of the threats used to him,- 
deliberately made, the statement. Section 
24.0f the Indian Evidence Act causes me 
np. difficulty: in this matter. The. decision 
of this Court:in Queen-Empress v, Basvanta. 
(5) is in point here, , 

The difficulty, which I feel—and itis a 
very serious, difficulty—arises from s. 25 of 
the same Act. That section runs ás fol- 
lows :— 

“No confession made to a Police: Officer: 
shill be proved as against a person accused : 
ofany offence:” . 

The prohibition ‘is absolute and is not 
qualified by. any succeeding section of thé 
Act; excepts. 27 which does not apply here. 
This Court in 'a series of consistent rulings : 
has declined to allow any incriminating: 
statement made to a Police Officer to be: 
proved against an accused person even. 
where such statementis on the face of it 
self-exculpatory. The leading case is Im- 
peralriz v Pandharinath, (6) and it has, been 
followed in ‚many subseguènt cases which 
I need not cite.. The statement, with which 
I am now concerned, is self-exculpatory in. 
tone, but contains ‘admissions most damag- 
ing to the accused. Indeed I understood 
the Advocate-General to. ‘concede that if- 
this is a statement made to a Police Officer 
it is excluded by § s. 25. 

The sole point, therefore, which remains 
is this. Are the prosecution seeking to 
prove'a statement made to a Police Officer? 
In, form ‘if is a statement to an Indore 
Magistrate, but what is it in substance ? I 
have never 
ence as a Criminal Judge seen a statement 
of this mature, and so far as Iam aware no 
sich statement has yet been judicially con- 
sidered. But if it.is read dispassionately 
from beginning to end jt is not possible to 
escape this conclusion that the accused 


0) 25 B. 168; 2 Bom. L. R. 761. 
(6) 6B, 34:63 Ind. Dec, (xN. s.) 479. 
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person is repeating, - practically. ` withont 
comment, the conversation, between. himpelf 
and the Commissioner of Police, Bombay 
It was suggested by the Advooate: Genéral 
in the stress of argument that thére- was. 
nothing to show that any such cdivefsation 
took place. - But obviously. weré*ithat<p thé: 
whole story is necessarily: falsa; for there: isa 
not one single independent allegation! ‘of, 
fact from beginning to end.. Itis furthef 
clear that nowhere doés the. ‘aceuséd. youchs 
for the correctness of the dialogue Which ‘he, 
reports. Hesays no more: than this:' wi, 
humbly.said to him (the Police Sead 
sioner) that I would make a true statenient.? 
He does not say to thee Magistrdte ‘thin 
story is a true story.” neither ddes::he, says 
“the story is a false story.” : Ha: says ġoy 
more -than this: ‘Here is; the story. 
which I told to the Police Cothmissionei. ae 
Bombay.” 

The problem “may be simplified. ; A. is: 
being tried- for the murder of X. He Saye} 
to a Magistrate “I told a Police Officer that 
I killed X.” Is that statement excluded- 
by s. 25 of the Indian Evidence -Act:? «In: 
form it is.a statement toa Magistrate; “bub: 
in substance what is it? Had he. said.-to: 
the Magistrate “I told a Police Officer that: 
I killed X and that was true,” the “matter ! 
would be different. The real meaning: 
would be “I told a Police Officer that i 
<. killed X and that, viz. that 1  killed; 
is true,” This is in substance a cénféssion? 
to a Magistrate. But without any qualifica-» 
tion the words “I told a Police Officer. that $t 
killed X,” remain a confession to a Police’ i 
Officer and nothing more. Tie question. 
was discussed, in argument whether if-am:: 
accused person : himself tifade Bileh a stater: 
ment at his trial, the Court could use that, 
statement. The answer clearly ‘is .‘that’ ini. 
such a case if would be difficult to hold: 


| that it was sought to be proved against the’. 


accused ; and a further answer is that.the: 
ewords by themselves are wholly:ambiguous : 
and would merely invite the further.. ques- 
tion: “Is what you, told the Police Officer. 
“rue or is it false”? It is more relevazit 
fo point‘out that had the Magistrate himself. . 
heard the confession to a Police Officer, Be, 
could not be permitted to prove iit... i 
The point is no doubt a ‘somewhat: saktie. 
one but the difficulty is rëal. I have vedä: 
this statment many times and have weighed 
it in the light of the considerations I have 
set out above, in my opinion to permit-it' 
to go on the record would be to allow a 
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confessional statemente to'a Police’ Officer. 


to: be proved. against an accused person; 


That. the law forbids... To my mind, 
to- 


the medium by, which it,is sought 
prove such a statement does not alter the 
matter. ; The question is “to;whom was the 
statément.made” ?. , The answer is.that the 
statement was made-to a Police Officer.. It 


was. no doubt repeated-te a Magistrate.. of. 


the Indore State, but the mere repetition 


cannot .render, capable of- proofa state. 


ment which as made the law excludes. í 
~ K, ; “Order accordingly. . 
NE 


NAGPUR JUDICIAL COMMIS- 


SIONER’S COURT. 3 
CRIMINAL REFERENCE. : 
a Ka July 11, 1923. 
Present :—Mr. Hallifax, A. J. C. 
PANDIA MAHAR—Accusgp 
a ; a. VETSUS i 

©- EMPEROR—Opposite PARTY. , 

Criminal, Procedure Code (Act V of 1898), 5. 556-— 
Oourt directing’ prosecution, whether can‘hear appeal” 
from “éonviction*—Duty of Court directing prosecu- 
tion: A “ft t i t i 4 4 = st K 

Inthe, abhsenceof special circumstances a, Court, 
which sanctions or directs a prosecntion is not thereby 
. Yengered incompetent to try the’offence or to hear dn’ 
appeal against’ a conviction ‘for it. fp.-10£9, col. 1.1 

:Obiter.:--In examining a case before sanctioning or 
directing a prosecution, a Judge or Magistraty does- 
not make up his mind that the accufed person is, 
guilty. If he dogs so he goes far beyond what is neces- 
gary or even possible for himtodo. It is necessary 
for him to decide only that there is such reasonable 
ground for pelieving the accused person to be guilty 
asto justify further enquiry bya Court into the 
matter. [p. 1049, col. 2.] 

Criminal Reference made by the Sessions 

Judge, Bhandara. 


e 
JUDGMENT.—One Pandia Mahar has 
appealed to the Sessions Court of Bhandara 
against his, conviction by a . Magistrate for 
intentionally giving false evidence. On an 
application made by the Public Prosecutor, 
the prosecution was sanctionéd by the 
present: learned Sessions Judge ‘in respect 
of evidence récorded in his Court by" his 
predecessor, and he has now, ‘of his own 
motion, asked that the ‘appeal.should be 
transferred to some other Court for hearing. 
The request is based solely on the proposi- 
tiog- which “is apparently accepted as 
axiomatic, that a Court which sanctions or 
trects'a prosecution is thereby rendered 
incompetent.to try the offence or to hear 

an appeal against a conviction for it. 


FUG LANG aes KG Bs EN NT 
_. PANDIA MAHAR V. EMPEROR, 


1049 

‘The proposition js a fallacy, not.an axiom.. 
Its basis-is the idea that, in examining the: 
case :before - sanctioning. or directing a prè- 
secution, a Judge or, Magistrate makes up: 
his mind that the accused . person ‘is. 
guilty. „If ‘he dges, so, -he goes far: 
beyond what is. necessary or ‘even poss; 
sible for him to do. It is necessary fon, 
him’ to, decide only -that there is ‘such 
reasonable ground for believing the accused. 
person to be guilty as: to justify: further 
enquiry. by a Court..into the matter. And 
it,is not possible for him to go beyond that, 
as ‘he certainly. has none of the evidence, 
for. the, defence before -him and ‘probably: 
nothing like .all that.-for the prosecution, 
Indeed, in. mosf-cases, as in-this, there. 
is no evidence before: him. at all, but: 

nerely a statement of what the-available, 
prosecution evidence is, ; ag 

If.the proposition is carried -only .a short. 
way towards its logical conclusion, it will. 
be necessary to hold a Magistrate incompet. 
ent to try. an accused person after:he has 
himself .held a.preliminary enquiry under: 
s. 202 of the Cr. P. O., and has ordered the. 
issue of process against the accused; it will | 
be even more necessary to forbid a Magis- 
trate to proceed. with the actual “trial” of a 
warrant case after hə has framed a charge 
in it. 

It is true that in his order of reference 
the learned Judge states that he has himself 
done what, I have described as both un- 
necessary. and-impossible. He writes: “I 
think that I am incompetent to try this 
appeal as in giving ‘the sanction for the 
prosecution of the appellant for perjury I 
recorded*an opinion that his statement made 
in the Court of the Sessions was not true 
and was false.” The, materials before him 
were entirely insufficient for any definite 
final opinion, and to record any such 
opinion an them would have been a grave 
impropriety. i 

But that the learned Judge has-not made 
the ‘serious mistake of which he accuses’ 
himself is clear from his own order on the 
application for sanction, which, I may. 
remark in parenthesis, shows consider- 
able confusion of thought in regard to ‘the: 
distinction between sanctioning a prosecy-, 
tion; and directing a prosecution,-this was 
explained at some length, in Abdul Husen 
v. Emperor (1),, but ‘the matter will cease 


(1) 22 Ind. Gas. 177; ‘ONL, R.18i; 15 0r, L. J 
33, 6 b” 
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to have practical importance as soon as 
the amended Cr. P. C. comes into force. 
The only statement of a reason for the pro- 
secution or of any opinion as to the guilt of 
the accused person in the learned Judge's 
order appears in the following passage; “I 
have read the judgment of my predecessor 
in the Sessions case and I think that Pandu 
did give false evidence and so I order 
under s. 195 Or. P. ©. his prosecution for 
giving false evidence punishable under 
s. 193 Indian Penal Code. 

There might, of course, be special cir- 
cumstances in a case which render it im- 
proper that the Judge or Magistrate who 
sanctioned or directed the prosecution 
should hear the appeal against the con- 
viction obtained in that prosecution, but it 
is beyond doubt that no such circumstances 
exist here ; the request for a transfer is 
based entirely on the bare fact that the 
prosecution was sanctioned or directed, 
whichever it may. be, by the learned Judge 
himself, The records will be returned to 
the Sessions Judge of Bhandara who will 
hear and try the appeal in the ordinary 
course, 


S. D. Record returned. 


BOMBAY HIGH COURT. | 
CRIMINAL REFERENCE No. 10 or 1925. 
April 3, 1925. 

Present:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Coyajee. 
EMPEROR—APFPIICANT 
versus ü 
SAHEBAVA BIRAPPA—ACCUSED 
---RuSPONDBNT. À 

Penal Code (Act XLV of 1860), s. 3872—Disposing of 
minor for purposes of prostitution- -Prelimtnary cere- 
mony—O ffence. 

In the absence of a finding that the accused has sold 
or let out a minor to hire or otherwise disposed of her 
with the intent that “she should be used for the pur- 
pose of pYostitution, the mere fact that a certain cere- 
mony was performed py the accused in respect ofa 
female minor which was a preliminary step before the 
selling, letting or disposing of the girl for the pur- 
pose of prostitution does not make the accused’s act 
an offence under s. 372 of the Penal Code. 

Criminal reference made by the Distric 
Magistrate, Bijapur. . 

‘Mr, S. S. Patakar, Govermment Pleader, 

for the Crown. | 
Mr. G. R. Madbhapi, for the Accused, 
e 
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JUDGMENT.—The accused Was charg- 
ed before the First Class Magistrate gi 
Muddebihal with letting off for prostitution 
a minor girl. It appears that a certain 
ceremony was performed a year and a half» 
ago, which consisted of tying Talimani, 
worshipping a basin of water, and distribut- 
ing food. The Magistrate convicted this 
accused, but asshe wasa woman and her 
character in other ways was not in any way 
questioned,-he proceeded under s. 562, Cr. P. 
C., and ordered her to be let-off on 
probation of good conduct for one 
year with one surety for Rs, 200 and 3 
personal recognizance for a like amount. 
The District Magistrate of Bijapur refers 
the case to this Court and asks this Court 
to revise the First Class Magistrate's order 
and impose a sentence of imprisonment on 
the accused. Ifthe accused had been found 
guilty of an offence under s. 372, 
Indian Penal Code, no.doubt a sentence of 
imprisonment would have been called for. 
But the performance of this ceremony does 
not come within the provisions of s. 372. 
It has not been proved that the accused 
sold the minor, or let out the minor to hire, 
or otherwise disposed of her, with the in- 
tent that she should be used for the pur-. 
pose of prostitution. The ceremony itself 
may be a preliminary step before the 
selling, letting out, or disposing of the 
girl for the purpose of prostitution, but 
that does not make it an offence under the 
Indian Renal Code. We, therefore, direct 
that the conviction be set aside and the 
bond of the surety released. 

Z. K. Conviction seb aside, 


ee 


PATNA HIGH COURT. 
e CRIMINAL APPEAL No. 9 or 1923. 

e February 8, 1924. 
Present:—Justice Sir B. K. Mullick, Kr. 
and Justice Sir Jobn Bucknill, Kr. 

e CHETA MAHTO— APPELLANT 

Versus | 
EMPUEROR-— OPFOSITE PAKTY, 
Criminal Procedure Code (Act V of 1698), ss. 190 71) 
(ce), 476— District Registrar, uliether can take action 
under s. 476—Cognizance as District Magistrate ugder 
s. 190 (1) (c), whether competent—-Penal Code (Act XLV 
of 1860), 3. 471—Presentation of forged document for 
registration—User. . 
A District Registrar, not being a Civil, Orimina 
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or Revenue Cou®,. within the meaning ofs. 476, 
Gr. P. ©., hasno jurisdiction to take action under 
that . section. But if the District Registrar also 
happens to bea District Magistrate, he can proteed 
under s. 190 (1) (c) of the Code. [p. 1052, col. 1.] 
> The presentation ofa forged document -before a 
Sub-Registrar for registration is sufficient evidence 
of its useras a genuine document for the purposes 
of s. 471, Indian Penal Code. [p. 1053, col.2] 
Appeal from the decision of the Sessions 


Judge, Saran. 


JUDGMENT. 

- Mullick; J.—The appellant, Cheta 
Mahto, has been-sentenced to rigorous im- 
prisemment for four years and a fine of 
Rs. 250 for having on the 12th August 
1920, dishonestly used as genuine a forged 
document, by presenting it for registration 
before the Sub-Registrar of Chapra, know- 
ing the same to be a forged documem. 
The document purports to be a sale-deed 
executed on the Ist June 1920, by Elahi 
Baksh and his brother Hayati Mian in 
favour of the appellant Cheta in respect 
of two areas of -17 kattas and 18 kattas 
constituting respectively the _oecupancy 
holding of Elahi and Hayati. The con- 
sideration money was stated to-be Rs, 50 and 
it was also recited in the- deed that about 
Rs, 20 being due to the landlord, Jotik Lal 
Sahu for arrears of rent, and about Rs. 19 
being due to a creditor named Pranpat 
Singh, asum of Rs. 40 on aecount of these 
two debts was left in the hands of the 
vendee and that the vendor was receiving 
the balance of Rs. 10 in cash. © 
- The previous history of the case is this. 

In 1912 Jottk Lal Sahu, the landlord, ob- 
tained a dectee'in the Small Cause Court 
at Chapra for a sum of Rs. 92 against Elahi 
and in exegation, attached Elahi’s bullocks. 
Elahi and his “brother Hayati there- 
upon induced the landlord’ to remit the 
principal and to take only the costs ofthe 
suit which amounted to Rs. 13; but he took 
the precaution of getting Elahi and Hayati 
to sign their names and give their thumb- 
impressions on a blank paper -bearing a” 
non-judicial stamp of 8-annas. The motive 
ascribed to the landlerd for taking thise 
precaution was that he was afraid that 
Elahi or his*brother would apply for the 
restoration of the suit and it is suggested 
that this blank paper was, as the learned 
Judge puts it a sort of Damocles’ sword 
held ower the head of judgment-debtor. 
The stamp-paper appears from the endorse- 
ment onthe back to have been- purchased 
by Elahi on the 2ist. January’ 1913, and 
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full satisfaction was entered in respect of 
the Small Cause Court decree on the 22nd 
January 1913. 

On the lOth February 1917 the land- 
lord gave Elahi settlement of a plot measur- 
ing 18 kattas of which the landlord was in 
khas possession. The patta was duly regis- 
tered; and the case for the prosecution is 
that since that date Elahi has been in con- 
tinuous possession. It is alleged that shortly - 
afterwards Liladhar, the gomashta of the 
landlord who had been an unsuccessful 
applicant for the lease of the land, began 
to press Elahi for salami and upon Elahi 
refusing to give him anything he lodged a 
criminal case against Ilahi alleging’ that 
Elahi had wrongfully trespassed upon the 
dand and cut away a tree. ‘hat case was. 
dismissed and a sum of its. 20 was awarded 
to Elahi as compensation on the 10th No- 
vember 1917. Liladhar, however, was not 
discouraged and in the following year when 
the revisional survey operations commenced 
in Khalispore, he claimed possession of the 
18 kattas plot, but he was again unsuccess- 
ful. It is stated that before the Settlement 
Officer the accused Cheta Mahto also filed: 
objections to the entry in the Record of, 
Rights and claimed to be in-possession of 
the land; but what the nature of his claim 
was and upon what title he based his 
claim is not disclosed. We merely learn 
from the evidence of Elahiand Hayati that 
objections were made by Liladhar and: 
Cheta and were dismissed, za ; 

Nothing further happened till the year 
1920: Thecase for the prosecution is that 
on or about the Ist June of that year. 
Liladhar and Cheta conspired together to 
manufacture a document of title in respect 
of the 18 kattas and in order to do so they 
induced Jotik, the landlord, to hand over 
the blank paper which Blahi- and Hayati 
had given him seven years earlier. It is 
alleged that tpon this paper a deed of sale 
inscribed reciting that the 18 kattas settled 
with Elahi on the lOth February 1917, and 
another plot of 17 kattas held*by Hayati, 
under the same landlord had been trans- 
ferred to the accused Chetasfor a sum of 
‘Rs. 50. itis alleged that armed with this 
sale-deed Liladhar, Cheta and thirteen 
others trespassed upon Blahi’s land and 
attempted to build a road across it: 
There’ was consequently a riot in the course 
of which Elahi was severaly wounded and 
on the 30th October 1920, the Deputy 
Magistrate of Chapra sentenced AN the ac: 

° 
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cused before him to various terms of 
imprisonment and fine. In.appeal:the Ad- 
ditional Sessions Judge of Chapra, by a 
judgment dated the 8th February 1921, 
acquitted fourteen of the appellants but 
maintained the convictions of Cheta, Lila- 
dhar, Babu Ram and Deonandan. The 
result of these criminal proceedings was 
that Cheta was directed to serve a sen- 
tence of six months’ rigorous imprisonment 
and Liladhara sentence of nine months’ 
rigorous imprisonment. 

‘During the trial of the criminal case 
Oheta and his co-accused appears to have 
been foolish enough to file the above- 
mentioned sale-deed of the Ist June 1920, 
The Deputy Magistrate Babu Dhirakshan 
Singh declined to give any weight to the 
document and disbelieved the defence that 
Cheta was in possession; but Cheta was 
still persistent and on the 12th August 
1920, he made an application: for the com- 
pulsory registration of the document befcre 
the Special Sub-Registrar. Upon issue of 
notice Elahi. and Hayati appeared and 
denied execution and the Sub-Registrar 
after a protracted inquiry passed an order 
on the 5th April, 1921 refusing to register 
the document. 

An appeal was made to the District 
Registrar under the provisions of the Indiaa 
Registration Act, but that appeal was dis- 
missed on the 28th J uly 1921, and on the 
2nd August 1921, the District Registrar 
directed” the prosecution of Cheta for an 
offence under s. 471, Penal Code, and re- 
ferred ‘the case under the provisions of 
s. 476, Cr. P. C., to the District Magistrate 
of Chapra, 

After the usual inquiry the accused was 
committed to the Court of the Session 
Judge, who agreeing with both assessors, 
has found: the accused guilty of the offence 
charged. 

Now a preliminary point is taken that 
the Magistrate who made the commitment 
inquiry had no jurisdiction to take cogni- 
zaņce inasmuch as the District Régistrar 
not being a-Civil, Criminal or Revenue 
Court withir the meaning of s. 476, had 
no jurisdiction to proceed under that sec- 
tion. This contention may be accepted but 
the District Registrar was also the Dis- 
trict Magistrate and it is not denied that 
‘the District Magistrate was competent to 
take cognizance undtr s. 190, el. (1), 
sub-s. (c)of the Cr. P. ©., and to trans- 
fer the case ‘to a subordinate Magistrate 
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in order that a commitmentinquiry might 
be held. That officer has: committed: ‘the 
ease to the’ Sessions Court in actordaricé’ 
with law and, in my opinion, the’ commits: 
ment is valid. There was, therefore, mo 
defect in the jurisdiction of the Sessions 
Judge to try the e accused, 5 
Then coming to the merits: he f s 
question is, whether the document 
Ist June 1920, is in fact a pene Ok. On 
this point we have- the-evidence of Elahi 
and ‘Hayati, which was ‘the only. “direct 
evidence it was possible for the pros 
tion to adduce. It appears that in WEDA 
that is to say, after his conviction in ate 
riot case, & civil suif was. institnted by 
Cheta Singh against Elahi “and ayati for 
a declaration of title ta the lands covered 
by the kobala and for recovery ` of posses; 
sion, On the 25th April 1922, the, Munsif 
dismissed that suiton the ground. that. the 
sale-deed had not been produced : and “that 
the.contract upon which the title-was found: 
ed had-not been proved. In the present 
case the onus lay still more heavily upon 
the accused to give ‘substantive evidence 
of the contract, “but he has called neither 
the writer nor any of the witnesses to the 
deed; and the explanation, that his legal 
advisers in the Sessions Court did’ not 
think it advisable to let in the ‘Crown's 
right of reply, isnot by any means, ade- 
quate. The accused could 3 nob have. been 
ignorant of the necessity of calling this 
evidence if indeed the document was genu- 
ine for his person and liberty were. in f 
jeopardy and I agree with the. Sessions 
Judge that the accused knewe that the do- 
cument was a- -forgery and that ‘Sts execu- 
tion could not be proved. Therefore, having 
considered the evidence of Flahi and Hayati 
very carefully I do not think there.can be 
any donp! that it is substantially ae. 


Sy 


no interns in the satisfaction. ‘of ‘the dea 
but the explanation seems tobe that. the 
landlerd who knew Hayati tor be a Very 
astute person, was afraid that he ‘would 
induce Elahi to repudiate the compromise 
and to apply forare-hearing of the Small 
Cause Oourt suit and that for that. reason 
ehe insisted on -Hayati's signature on th 
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paper. These threé witnesses mentioned 
above all stat@ that negotiations took place 
‘in the Court compound at Chapra and I 
‘See no reason why they should be disbe- 
lieved. Two are Hindus and one is a 
Muhemmadan and it does not appear that 
they ‘have any enmity either against the 
‘acctised or against Jotik. The taking of a 
blank paper from, Elahi and Hayati, is, in 
“hy Opinion, ‘proved, 

The ‘next ‘question is, how did it 
“get into the custody of the accused Cheta? 
Now, the evidence on this point is that the 
‘Jatidiord has been siding first with Lila- 
“demand then with both Cheta and Lila- 
“dhar Yor the purpose of ousting Elahi. 
“There is clear evidence that during the 
‘trial ‘of the riðt case he was paying the 
‘feeS of the defence. It was, therefore, 
“possible ‘for Cheta to get the document 
‘from the landlord. 

Why, having given the Settlement in 1913, 
‘the landlord should attempt to eject Elahi 
‘shortly afterwards has not ‘been disclosed; 
‘Liladhar is his gomashta and Cheta is the 
‘Cousin ‘of Liladhar and it may be that they 
will | e, more useful tenants than Elahi. 
Thre ` “evidence shows that at the time of the 
‘first criminal casé in 1917, Cheta was siding 
With Bilahi’ and that he ‘did not begin to 

claim, the disputed, land ‘till about the time 
of the’ revisional suryéy. „It was suggested 

nElahi’s Gross-examination that Elahi and 
Hapati did in fact ‘execute’ the sale“deed 
‘in ‘favour óf Cheta in 1920 in onder ‘that 
‘he wight fight Liladhar ‘and the andlord 
but ‘that. there was a collateral ie 
in 
‘to? 


-it is Ki Ki to baa. that would 
‘Have ‘tesisted the possession of Cheta with 
‘auch, tenacity’ ‘throughout. Moreovei, if hi 

“object. ‘was.to' protect Elahi, I'seé no reason 
“thy” ‘Chita ‘should have: ‘taken’ a ‘transfer 
“of; Bayati’s ' land also, Thè case put for- 
award b by the prosecution’ accounts far mote 
_Satistactotily for the inclusion of Hayati’s 

“atid ‘inthe dééuméht and L'am satisfied 
“that "the document was “not . executed by 
Elahi and Hayati on the Ist June as now 
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alleged by the accused. The document 
was certainly a forgery and the accused 
His object 
being to deprive Elahi of his land his 
user was clearly dishonest. There can-be 
no question that presentation before: the 
Special Sub-Registrar was siifficient evi- 
dence ofuser. The accused has, therefore, 
been rightly convicted by the Sessions 
Judge. 

The only question that now remains is 
that of sentence; but we do not think we 
can allow any remission. The accused's 
conduct has been thoroughly heartless 
and unprincipled. He was first of all upon 
Elahi’s side and was assisting him to resist 
the ‘landlord and Liladhar; he then be- 
trayed Elahi and joined the landlord and 
Liladhar; and not content with this he 
made. an attempt to take forcible posses- 
sion and engaged ina riot in which Elahi 
was seriously injured : he then brought-a 
civil -suit in which he attempted to enforce 
his thoroughly false and nialicious’claim; 
fortunately he overreached himself in filing 
his appeal to the District Registrar.- The 
appellant is a dangerous type of litigant 
and itis necessary, therefore, that an offence 
involving the use of a forged document 
by him should not be lightly viewed. * The 
‘sentence of four years’ rigorous imprison- 
ment and the fine of Rs. 250 are maintained, 

Bucknill, J.—I agree. 

S. D. Angeal dismissed, 


ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 294 or 1925. 
‘June 10, 1925.. 

Present :—Mr. J ustice Sulaiman. 
KANHAIYA LAL—Paritionér 


js versus ? 
BHAGWAN DAS—Opprosirs-Parry, 

Criminal Procedure Code (Act V-of ,1898),- S 
(1) (cj—Penal Code (Act XLY of 1660), 5 
Previously forged document produced ‘in ‘Court 
Prosecution for forgery, whether can be started except 
on complaint of that Court— Stay, of criminal pro- 
ceedings. 

The expression “Court” in s. 195,. Cr, P, O., is, of a 
wider scope than the expression “Civil, Revenue er 
Criminal Ccurt” in s. 476, Cr. P. C. [p. 1056/éol. T 

After a forged document hás been produced’ ina 
Court, a criminal case cannct:be started in resyect 
of such document under s. 163, Penal Code, except’ on 
the written complaint ef the Court as provided i in & 
195 (1) (e) of the Cr. P. C. |p. 1055, cols. 1&2.) > 
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A private complainant who leads evidence and tries 
to establish the guilt of the accused as a prosecutor, 
is a party to the criminal proceeding. [p. 1055, col. 2.) 

It is highly undesirable that the same dispute should 
be allowed to be fought out simultaneously in Civil 
and Criminal Courts. [p. 1056, col. 1.] 

Mathura Kuar v. Dargi Kuar, 2 A.L.J. 717; A W. 
N. (1995) 254; 2 Cr. L. J. 798, distinguished. 

- ‘The inherent re of the High Court to stay 
criminal proceedings is: very wide. [ibid.] 

Criminal reference made by the Sessions 
Judge, Cawnpore. 


.Messrs. J. M. Banerji, and P, L, Baroi 
Tor the Petitioner. 

Mr. Shambhu Nath Seth, for the Opposite 
Party. ` 


JUDGMENT.—This is a aging re- 
ference by the Sessions Judge of Cawnpore 
recommending that a case unders: 467 of the 
Indian Penal Code pendingin the. Court 
-of a First Class Magistrate at Cawnpore 
should be stayed till a civil suit is finally 
disposed of. On the last occasion when 
this case.came up for hearing the-learned 
Advocate for the accused contended that 
‘not only the hearing should be adjourned 
but that the criminal proceedings should 
be quashed altogether. As the learned 
-Vakil who appears to oppose this reference 


had no notice of this objection 1 allowed . 


‘the case to be postponed in order that he 
-might be prepared to - argue the point 
raised. 

The facts of the case are briefly as fol- 
lows :—KĶānħaiya Lal accused has set up a 
Will dated the 27th of March 1922 said to 
have heen executed by alady Musammat 
Basanti who died two days after. Some 
time after her death the Will was presented 
forregistration before the Sub-Registrar and 
after contest by the complainant Bhagwan 
Das it was finally registered, though the 
endorsement of the Sub-Registrar suggests 
that- he had some doubt as sto whether the 
contents of the Will had been fully made 
to the lady who wasin a critical condition. 
There were a number of other Court pro- 
ceedings to which Bhagwan Das was not a 
party in which this Will was mentioned 
though not actually produced by Kanhaiya 
Lal. 1, however, ignore those proceedings 

. altogether. On: the 23rd of September, 
1922, Kanhaiya Lal filed an application for 
obtaining a Succession Certificate and in the 
cours? of this proceeding he mentioned the 
existence of the Will though did not actual- 
ly produce it. The Succession Certificate 

“was granted to him on, the ground that he 

" was the nearest heir, and the order granting 
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the Succession Certificate was affirmed on. 
appeal by the High Court, 

On the 4th of February, "1995 Kanhaiya 
Lal filed a complaint under s. 404% f the 
Indian Penal Code before the City Magis- 
trate of Cawnpore against Bhagwan Das in 
respect of certain articles said to have been 
taken possession of by him. which belonged 
originally to the deceased lady and which 
according to the complainant had been be- 
queathed to-him. In this case the disputed 
Will was actually produced before the Court 
and evidence was led to prove it. After 
the complainant’s evidence had been closed 
a charge, was framed against the accused, 
but before the case came up for fin tt 
ing the complainant Kanhaiya -Lal in- 
stituted a civil suit on tha 3rd of March 
1925 on the strength of that Will. He filed 
a certified copy of the Will along with the 
plaint and stated that the original was on 
the Criminal Court's record and would be 
produced as soon asit was obtained from 
there. Later on on the 18th of March, 
1925; the complainant applied to the Cri- 
minal Court for leave to withdraw the com- 


plaint on the allegation that he had already . 


filed a civil suit and the dispute would be 
considered by that Court. The learned 
Magistrate, although the charge had ‘been 
framed, instead of. acquitting the accused 
in. that, case discharged him.’ On the 
21st of March 1925 Bhagwan Das filed a 
complaint undei's. 467 of the Indian Penal 
ode against Kafihaiya Lal in respect of 
the digputed Will alleging that it was a 
forged..docunient and that an’ offence de- 
scribed under 3.463 had been committed. 

It is this. last’ criminal progeeding which 
had been recommended by tha Sessions 
Judge tobe stayed pending the disposal 
of the civil suit. 

The question which I have i consider 
first is as to whether the proceeding started 
-by Bhagwan Das on a private complaint 

made by him in respect of this disputed 
Will which had previously been produced 
before the City Magistrate is competent. 

Ther® was certainly some conflict of 
opinion ‘on this point when the old Code 
*vas in force. A view had been expressed 
By Knox, J. in the case of Lalta Prosad y. 
Emperor (1) that if an offence had been 
committed independently of and antecedent 
to any proceeding in aCourt no sanction 
of that Court was necessary. The Bombay 

(1) 17 Ind. ea 799; 10 A. L, Jd. 204; 13° Cr. Lid: 
863; 34 A. 654 


"> 


[89 I. O. 1828) 
High Court in the case of Noor Muhammad 
Cassum v. Karkhosru Maneckjee (2) took 
the same view and held that sanction was 
not necessary. The point, however, was re- 
ferred by alearned Judge of this Court 
for decision toa Bench, vide the case of 
Bhawani Das v. Emperor (8). The learned 
Judges who formed that Bench came to 
the conclusion that no matter whether an 
offence had been committed prior to the 
Court proceeding, if the disputed document 
was produced in that Court, then after its 
production no criminal case could be start- 
ed withott the sanction of the Court in 
which it was produced. Piggott, J. at pages 

Ji rejected the contention that dn 
offence could not with propriety he said to 
have been committed by a party to a 
proceeding on a date anterior to the institu- 
tion of such proceeding, because he con- 
sidered that the expression “offence confinitt- 
ed by a party” in the old section was loosely 
used for the expression “offence alleged to 
have been committetl by a party.” The 
‘Calcutta High Court in the case of Teni 
Shah v. Bolahi Shah (4) had taken the same 
view and this case was partly followed by 
a Bench of the same High Court in a later 
case, Abdul Gani v. Emperor (5), though 
the learned Judges thought that even if 
proceedings founded on an offence under s. 
467 could not proceed without the previous 
sanction of the Civil Court where the docu- 
ment was filed the Magistrate was-empower- 
ed to take cognizance of an offence under 
s, 471. It is not easy to follow the elistinction, 
as s. 471 is expressly mentioned is. 195 
‘(c). A similar view has also been taken by 
‘the Madras High Court: Parameswaran 
Elayad v.°Gnana Prakasam Pillai (6). 
`- It seems to me, however, that these rulings 
are nower matter of academic discussion. The 
language of s. 195 has been slightly alter- 
ed and it is significent that the expression 
suggested by Piggott, J.,in his judgment 
has actually been adopted by the Legisla- 
ture. 
that the Legislature has approved of the 
interpretation puton the old section by 
‘the Bench of this Court. Anyhow as the 
‘section now stands there can be no doubt 
‘whatsoever that no Court can take cogniz- 


` (2) 4 Bom. L. R. 268. 
(3) 35 Ind. Cas. 161; 14 A. L. J. 74; 38 A. 169; 17 Cr, 
L. J. 289 i 


(4) 5 Ind. Cas. 879; 14 O. W. N. 479: 11 Or. L. J. 280. 
(5) 30 Ind. Cas, 441; 16 Cr. L. J. 617. 
(86)2 Weir. 167. à 


*Pages of 14 A. L, Jo-[Ed. ` a 
1 
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ance of an offence -alleged to have heen. 
committed by a party to any proceeding 
in any Court in respect of a document 
produced or- given in evidence in such 
proceeding except on the complaint in 
writing of such Court or of some other 
Court to which such Court is subordinate. 
The learned Vakil for the complainant. 
argues that Kanhaiya Lal, who was the com- 
plainant before the City Magistrate, cannot 
be said to be a party to that proceeding 
within the meaning of s. 195 (e) inasmuch 


“as the real party was the King-Emperor, 


It is impossible to accept this, contention. 
The case was started on a private com- 
plaint filed by Kanhaiya Lal. [t was 
he whowas leading evidence and ‘trying 
to establish the “guilt of the then accused 
and it was he who ultimately withdrew 
his complaint and on whose withdrawal 
the accused was discharged. Thére cannot 
be the slightest doubt that he was the pro- 
secutor throughout that proceeding. Iam, 
therefore, unable to hold that he cannot be 
deemed to have been a party to the pro- 
ceeding before the City Magistrate. If 
Kanhaiya Lal was a party to the Criminal 
Court proceeding then there can be no 
doubt that the offence which is now alleg- 
ed to have been committed by Kanhaiya 
Lal is alleged to have been committed by 
a person who was a party to the Criminal 
Oourt.proceeding before the City Magistrate 


-in respect of this disputed Will which was 


in fact produced and given in evidence in 
such proceeding. That being sono Court 
can take cognizance of such an offence 
‘except on the complaint in writing of the 
Court of the City Magistrate or of some 
other Court: to which such Court is subordi- 
nate. Ofcourse if the Civil Court before 
whom this document is produced again, 
comes to the conclusion that it is a 
forgery, it would be competent to initiate 
criminal proceedings against the person res- 
ponsible for it. 

The learned Vakil for the complainant 
argues that this interpretation of s, 195 is 


-not correct because it would conflict with 


the provisions of s. 476. His contention is 
that s.476 is confined to cases where an 
offence hasbeen committed in or in 1ela- 
tion to any proceeding in that Court and 
he argues that s. 195 must be deemed to be 
co-extensive with that section, Iam unable 
to accept this contention. The expressiov 
“committed in or in relation to any pro- 
ceeding in that’ Court,” which occurs in 


s 
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s. 476 and also ocèurs in s. 195 (b) does 
not occur in 195 (6) where the words are 
“alleged to have been committed by a party 
to any proceeding in respect of a docu- 
tent produced or given in evidence in 
such proceeding.” J. am of opinion that 
there would be no conflict between the two 
sections whatscever. Section 476 speaks of 
“Civil, Revenue or Criminal Court.” 1t does 
not refer to any Court other than such 
Courts, whereas s.'195° refers‘to Courts-in 
general. To my mind it is clear that the 
expression “Court” ins. 195 is‘of a wider 
scope ‘than the expression “QOivil, Revenue 
or Oriminal Court” in s. 476. This is made 
particularly clear by the amendment of 
s. 195 (2) which was made by Act XVIII of 
1928. It reads “In clauses (b) and (c) of sub- 
s. (1) the term ‘Court’ includes a Civil, Reve- 
nue of Criminal Court.” Obviously, there- 
fore the word ‘Court’ is of-a wider meaning. 
It'is, therefore, quite clear that Legislature 
intendsthat if an offence has been committed 
in or in relation to any proceeding in’ any 
Civil, Revenue or Criminal Court, that Court 
alone can start , proceedings but ‘that if 
offences mentioned in sub-clause (b) are 
committed or offences mentioned in sub- 
el. (c) are committed in respect of a docu- 
ment produced or given in evidence in 
such ‘proceeding ‘then also no Court shall 
take ‘cohgnizance of them except on the 
complaint , in writing by'sueh Court.. 

Lam, therefore, of opinion that the: pro- 
ceedings: started by Bhagwan Das in the 
Court of the First Glass Magistrate of 
Gawnpore on a private complaint made by 
‘him are illegal and ought- to be quashed, 
as was done in Bhawani Das v. Emperor (3). 

‘Had I not come to-the conclusion that 
these proceedings should be quashed, I 
would have had no hesitation in saying that 
these proceedings ought to be’stayed pend- 
ing the disposal of the civil.case. Obviously 
it would be’ highly undesirable that ‘the 
same dispute should-be allowed to be 
fought out in two Courts, namely, Criminal, 
and Civil Courts simultaneously. The. case 
of Mathura Kuar v. Durga Kuar (7) is dis- 
tinguishable “because there Knox, J., was 
only considering the power of the original 
‘Criminal Court to adjourn the hearing of 
a criminal case before it, The’ inherent 
power of ‘the High Court to:stay :proceed- 
ings is'very, wide and has ‘been exercised 
in sevéral cases by this Court: - 


H(I) DA. L, J, TAT; A. Wa, (1905) 254; 2 Or, Tad 798 
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ment of the victim, a girl of 1 
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I accordingly accept the reference and 
order that the proceeding pending before 
the First Class Magistrate of Cawnpore 
in the case of Bhagwan Das v. Kanhaiya 
ial under s. 467 be quashed. This, 
of course, will not prevent a future. pro- 
Becution of the accused started by tle 
City Magistrate or by the Civil Court: in 
case it is found that the document is- renl- 
ly Rae 

a Proseedings diashad. 
z A 





LAHORE HIGH COURT. 
CRIMINAL APPRAL No. 1181] %or 1923... 
December 18, 1923. |. 

e Present :-—Mr. Justice, Campbell. . 
SULTAN--APPELLANT 
VETSUS 
EMPEROR—Oprosirn PARTY.. 

Penal Code (Act XLV of 1860), s. _$76-+Rape— 
Consent—Girl virgin—P resumption. 

In a cage''of rape the fact that the girl wasvirgo 
intacta up to the.date ‘of the oceurrence is very strong 
proof against the intercourse having, taken place 
with the consent of the girl. 

Criminal appéal from an order’ of ‘the 


Magistrate First Class, Mian wali. 


Chaudhri Ghulam. ‘Mihammad,” Tor” “the 


Appellant., A 
The’ ‘Government ‘Advocate, for i the 
Crown. 
IV DGMENT T.—The appellant has ‘been 


convicted of an offence under s: ‘376 “of 
the Indian Penal Code and has, been 
sentenced to seven years’ rigorous imprison- 
ment, 

The Magistrate has believed he state- 
"which 
is corroborated by other evidence ‘[ieliding 
medida] evidence and after hearing Counsel 
for the appellant and examining the récord, 
I am not prepared to hold that whe © was 
wrotig., A suggestion has beén made 
finally that the case may be one of inter- 


course with consent but this défence’ was 


never set up in the Court helow; “and 
thgre is nothing whatsoever to support’ it. 
The fact that ‘the girl was virgo intacta 
up to the date of “the occurrence is’ very 
strong. proof to the contrary. 

The case was a bad’ one and “there: “are 
no reasons for reducing the sentence. I 
dismiss the appeal. 


S. D. A ppeal dismissed 4 


END or VOLUME 89, . 
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Abadi plet, le of, whether liable to pre-emption. 
See AGRA PRE-EMPTION Act, 1922, s. 5 219 


, site of —Co-sharers—Shamlat land— Co-sharer 
in possession setting up adverse possession—Joint 

possession, decree for, whether can be passed. ‘ 

Where a co-gharer in possession of a portion of the 


session of the Jand, L Pir Ma v., QULAM, ga 
AIR. (L) 369 199 


Abandonment: what 
Tenancy Act, 1885, s. 87 802 


Abatement—Death of .respondent->Order per- 
mitting some respondentstio defend on behalf of 


others, effect of. See O. P. C., 19080: KANE s 


-Mórtgage _suit—Preliminary decree—Death of 
one defendant:.after, -but ..before final decree— 
Whether suit abates against all defendants. | See 0. 
P. Q., 1908, O. XXIIT, R. 4 38 


‘Substifution | of some heirs . of es re- 


constitutes. See 








spondent’ after limitation. See Q: P. C., 1908, 
0. XXII, x. 4 280 
saol appeal—Deatli of respondent, igno- 
rance of, whether sufficient cause to set aside. See 
C. P. C., 1908, O. XXH,.R.:4 162 


— a of appeal —doint undivided Poni edfect 
of. See O. P. O., 1908, O. XXI, R < e 953 
wae Of appeal --Whether in Cy nee 
of one respondent not impleaded in time. See C. P. 
C., 1908, Oe XXII, z..4 162 
——_—— of suit, death of one of seyeral defendants, 
whether suit abates against , all. See Q. P. C., 1908, 
0. XKXIP R. 4 - 236 
of suit, decree passed after—Objecijon to. 

See EXECUTION OF” DECREE -76 
af suit—Heirs -of a deceased defendant .not 
brought on record—-Their,non-intérest in thé result 


ef £ Appeal, ‘effect’ of. See OP. CX, 1908, O. a 


Aécounts,” falsification of— Wrongful gain—Offatice, 





„See PENAL, CODE, 1860, s. 477 (A) ; 20 
-~ —, settled, when cah,be re- -opened. See P ae 
.PAL.AND AGENT -098 


— ,suit for—Appeal ‘by ' defendant—Valuation 
of ' appeal- Discretion of appellant--Frand, effect- 
of. 

In cases where the valuation of a suit or an ‘appeal 
has af necessity to-be arbitrary and, tentative the 





person who , has fio-present a petition “of ‘plaint’ or ` 


appeal and who is called upon to pey the necessary 


BINGAL ` 





Accounts—concld. 

Court-fees will have to fix the valuation and unless the 
Court is of opinion thatthe valuation has begn. put 
down fraudulently, it cannot refuse to accept the 
valuation fixed by the plaintiff or the appellant. 

In an appeal by the defendant arising. out of a 
suit for accounts it is open to the appellant to put his 
own valuation on the appeal and to pay Court-fees 
accordingly A CHUNI DAL v. PTRM SHEO CHARAN LAL- 
Larsax, L. R. 6 A. 362 Civ.; 23A. L. J. 125; 47 A. 756 


122 
, suit for balance of—Acknowledgment of 
liability—Suit, whether maintainable. 

Plaintiff sued the .defendant, a.vidow, as “the re- 
presentative of her, deceased husband and in his plaint 
recited that he hdd trahšačtions for many years with 
the husband of the defendant and that after the death 
of the original debtor, his widow, after consideration 
of the account, struck a balance acknowledging her 
liability for the debt, but-had ‘hitherto failed to “liqui- 
date it. In support: of the plaint the plaintiff produced 


. his accounts : 


Held, that the suit was. based upon the -account 


“which the plaintiff had with the defendant's husband 


and was not based merely upon the acknowledgment 
of the latter and was cohsequently maintainable. L 





GANPAT Rar v. NIHAL Devi, +1 L. O. 52 366 
—-~, suit for--Jurisdiction, pecuniary, decree. 

in excess of, whether proper. See JURISDICTION 
353: 

Account books. See INGOME Tax Act, -1922, ss. 22, 
23, 66 (2) 675 


-~---, entries in, value of—Independent evi- 
dence, whether necessary. See Evipence Act, 
1872, s. 34 371 


Acknowledgment of liability—Mortgage invalid. 
See MORTGAGE © 175 
-> of liability—Suit based on account, whether 








maintainable. See ACCOUNT 366 
of subsisting mortgage, effect of—Suit for 
redemption. See MOoRTGAGE ~ 118 


, suit whether can be based on. 

A dozument which contains a mere acknowledgment 
of liability, does “not furnish an independent cause of 
action aiid cannot be made the,basie ofa suit, ‘Tha - 
suit based on the. original cause ‘ot action, howeyer, 
such a document may bë rêlied on as à piece of evi- 
dence in proof of ‘the original dbligation. A Reorr 
Ram v. Laouman:PRAgdD, L. .R. GA. 525 -Civ.; 23 ALe 
J 900 A 402 


——— what amounts to. -„See-LIMITATION Act,-1908, 
s. 19 617 





——-—, what amounts Ser aa gi of, proof 
of, See Lissrratio® Act, 1908, s. 161° 
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~ Acquiescence, doctrine of, meaning of—Estoppel 
by acquiescence, what-constitiutes. 


- The equitable doctrine of acquiescence is that ila 


party having a right stands by and sees another 
dealing with the property in a manner inconsistent 
“with that right, and makes no objection while the 
act ig in progress, he cannot afterwards complain. 
Further, it must be borne in mind that estoppel by 
acquiescence connotes, among other things, that the 
person estopped in effect has “represented to the person 
who-is infringing his right that he is not entitled to 
complain that his right is being invaded, and -that 
the party relying upon this representation has altered 
his position to his detriment under a mistaken im- 


ression that he was legally justified in acting as he’ 


had done. 

Acquiescence, however, cannot rehabilitate . or 
render valid a transaction which is ultra vires and 
illegal. C Gosinpa Ramanus Dasv. Ram CHARAN Das, 
290. W. N. 931; 52 0. 748; (1925) A. I. R. (CO) 1107 


804 
, whether can confer jurisdiction. See WAIVER 


353. 


Acquittal—Revi ision “by private prosecutor —Tnter- 
ference by High Court. 


388 
Acts—-General, 


Ket 1839—XXXIJ. See INTEREST Aor. 
——~ 1855—XI1II. See FATAL ACCIDENTS Act. 
aoe '1860—XLV. See PENAL OODE. 
---- 1863—XX. See RELIGIOUS ENE OATS Act. 
“+ 1865—X. See Succession Act. 
——:- 1867— 11, See PUBLIO GAMBLING Acr. . 
=— °1869—IV. See Divorci AOT. 
+ - 1870— VII. See Court Fees Aor. 
——- 1871—XXIII. See Pensions Aor. 
-—-- 1872--I. See EVIDENCE ACT. 
=~ 1872—IX. See Contracr Act. 
——- 1875—1X. See MAJORITY Aor. 
—— 1877—I. See Sruciric RELIEF AOT. 
— 1878—I. Seé Oprum ACT. 
—— 1878—VII. ‘See Forest ACT. 
—— 1878—XI. See ARNS ACT. 
-— 1879-—-XVIIL. See LEGAL PRACTITIONERS Act. 
—— 1881—-V. See PROBATE AND ADMINISTRATION ACT. 
-——~. 1881--X XVI. See NEGOTIABLE INSTRUMENTS ACTS 
een .1882—II. ‘See Trusts Act.’ 
——— 1882—IV. See TRANSFER ov PROPERTY Act. 


——— 1882—V. See EASEMENTS Act. 
——— 1882—XV.- See Eee DENG SMALL Cause Courts: 
: CT. 5 i 
ni 1887 — IK. See PROVINCIAL SMALL Catsz Coorts 
rn 15; 


cT. 
— 1889 —VII. * See. SUCCESSION CERTIFICATE Act. 
—— 1890—VIII, See GUARDIANS AND WARDS ACT. 
——~ 1890—IX. See RAILWAYS ACT. = 
—— 1894—I. . See GAND ACQUISITION ACT. 
—_ 1897—X. Sée GENERAL OLAUSES ACT. 
— -1898>V.', “Set CRIMINAL PROCEDURE Copr, 

* e 1890—II. Sée STAMP ACT. ' 
—— 1899—1X. See ARBITRATION Aot- 
nee 1 908—V, See GIVIL PROCEDURE Cone, 
makan 1908—IX. See LIMITATION Acr. 

i 1908—XIV. See ORIMINAL Law AMENDMENT ACT 
—— 1908— AVI. See REGISTRATION Act, 
—— 1909— 11. See DRESIDENGT Towns INSOLVENOY 


’ Act. 
` —— 1909-—-IV. See WHIPPING ACT. 
win 1911—VIOI. See INDIAN ARŅY Act, 
ve 1913—VIT, See Companms Act, 


INDIAN. CASES. - 


See Or. P, O., 1898, s. 439 


[925 
Acts— General—concld. 


Act i918—VIL. See Ixcous Tax Act. 

—— J920--V. See Provixctan Insonvexcy Acr. ® 

-— 1920-XXXIX. See Exucrions OFFENCES AND 
ENQUIRIES ACT, 

——— 1929 XI. See INCOME Tax AcT. . 


Acts—Bengal. 


—— 1882—]I. See BENGAL EMBANKMENT Act.* 

~—- 1885—VIIL See BENGAL Tenancy Aor. 

-— 1887—XI1l. See Bexaar, N. W. P. AND ASSAM 
; Crvin Courts AOT. 

—— 1897—-V. See ESTATES PARTITION ACT. 


Acts —Bombay. 
--— 1865- III. See Bowsay Act. 


—— 1879—V. See Bownay Lanp REVENUE Oc press 


—— 1886-—-VI. See Karacnr Port Trust Act. : 
— 1837~-IV. See Bowsay PREVENTION oF GAMBLING 
| Act. . : < 
— 1888— 111. See City or BomsBay MUNICIBAL Act. 
—— 1901-—111. See BosiBAy DIsTRICT MUNICIPAL Act. 
——4d918—lI. See BoMBAY Rent (WAR RESTRICTIONS) 


Act. + 4 
— 1920 LXVII. See BOMBAY PLRADERS AOT, 
—— 1923—III. See Bompay Runt (War RESTRICTIONS) 
: AMENDMENT ACT. 


Act—Burma.., 


— 1919—11. See Burua Hasrrvat 


_OFFENDERS' ` 
RESTRICTION Act. 


Acts—-C.P. 07 


— ' 1898—XI. See C. P, Tenancy AOT. 
—— 1917— I, See WA P. Courts: Act. - 

—— 1917—II. See C. P. Lann REVENUE ACT. 
—— 1920—I. See O. P. TENANCY AOT. 


Acts—Punjab. 


——1887—8VI. See PUNJAB Tenancy ACT. ; 
—~~.19Q0—-XII. See PUNJAB ALIENATION or LAND 
Act, 


c Acts—U. P. 


1876—X VIII. See Oupu Laws Act. 
1886--XXII. See Oups Rent AOT. |, 
19011. See Acra Tenancy Act. . °° ° 
1901—ILI. See U. P. Lanp REVENUE Act. 


—— 1993-1. See BUNDELKHAND JUNGUMBERED Iistares 
Act. E 
—— 1910—IV. See U. P. Exorsr Act. . 
—— 1922+-XI. See AGRA PRE-EMPTION Act. 
Regulatlons. 


Re®. 1806—XVII. See BenGAL Lasp REDEMPTION AND, 

FOREOLOSURE REGULATION. ` 
-—— 1825—XI. See BENGAL ALLUVION AND DILUVION 
‘e REGULATION. 


ngg See Urrrr Búrma Lanp: RevENvE 


REGULATION. 
~— 1892—V. . See UPPER BURMA ÜRIMINAL 
: REGULATION. 


Statutes. ; 
1881—(44 & 45 Vic., oH. 58). See ARMY ACT. . 


; . JUSTICE 


. 1915--(5 & 6 GEo. V, 0. 61). See GOVERNMENT OF INDIA 


Act. .. 
s 


Vol. 89] 
Administration sul t whether suit for money. See 
C. P. ©., 1998, 0. KRY, R. 1 , ka 620 
Adoption ` 
See Ousrost. 


See HINDU Law. 


Adverse possession. 


See LIMITATION Act, 1908, 
8.10, Scu. I, Ant. 44, -13 





‘ed—Limitation. 

Where a person who is not the heir ofa deceased 
Muhammadan obtains possession of a portion of the 
property belonging to the deceased under an assertion 
of title on the basis of a gift, his assertion is a suffici- 
ent disclaimer of the title of the heirs of the deceased 
and sets limitation in ‘motion against them. Posses- 
sion of the property under these circumstances fora 

ki £ twelve years alter such assertion of title 
“extinguishes the title of the rightful claimants of the 
. property even though the gift alleged by the person in 
possession -is not gproved..O Wasip ALI v. SALIM 
Bream 4 - 473 


~~ Assignment of a portion of property: to a 


widowed daughter in lieu of her maintenance. ee 
HINDU Law 663 
———-—— Burden of proof. See Limitation Act, 1608, 
Scu. I, Arts. 142, 144 A . ` 995 


Co-sharers—Presumption—Appropriation of 
profits by one co-sharer, effect of. - 
The law will never construe a possession tortious 
unless from necessity; on the other hand it will con- 
sider every possession lawful, the commencément and 
continuance of which is not proved to be wrongful; 
and this, upon the plain principle, that every man 
shall be presumed to acb in obedience, to his duty, 
until the contrary appears. In other words, the 
only difference between the possession of a co-owner, 
and other cases is, that acts, which, if done by a 
stranger, would per se bea disseisin, are in the case 
of tenancies-in-common; susceptible of explanation 
consistently with the real title; acts of ownership gre 
not, in tenancies-in-common, acts of disseiSin, it de- 
pends upon the intent with which they are done and 
their notoriety; the law will not presume that one 
tenant-in-common. intends fo oust another; the facts 
must be notoréous and the intent must be established 
in proof. * , i 

Every co-sharer has the right to enter upon and 
occupy the common property and this in itself „does 
not raise any presumption of a denial of the rights 
of the other co-sharers. Nor is possession in#such 
cases adverse. All the more so is this the case where 
they all agree for the purposes of convenient manage- 


ment that a certain area shall be occupied by._cer-. 


_ tain co-sharers. Possession of one co-sharer thus 
lawfully acquired in the first instance may, however, 
become adverse to the others, but mere occupatien 
even for a long period creates no presttmption of 
ouster. There must be open and notorious acts in- 
dicating a claim to exclusive ownership in denial ẹf 
the rights of the other co-sharers before ‘adveyse 
possession can begin to run. < 

The appropriation of profits of joint property by 
one co-sharer cannot be regarded asa notice to the 
other co-sharers that their title is repudiated. 

Per Foster, J-—Where one co-sharer gathers more 


from the joint property than what he is entitled to’ 


conclusion is only that the co-sharers 
s à 


keep, the legal 


`~ 


GENERAL INDEF: 


33. 
Assertion of title on basis of gift by deceas- 


; f 
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Adverss posssssijon--concld. 


‘who have suffered by this temporary exclusion can 


sue for accounts; there is no necessary conclusion of 
hostile possession. -Pat TILAKDHARI LAL v. ABDUL 
Wasan Kuan 913 


. 1———-— Defendant in possession as owner—Burden 


of proof. See MORTGAGE =°788 


———— House situated in viliage occupied by person 
claiming to be owner-—Sale of house-—Possession of 
vendee, nature of-—Ejectment suit—Limitation. 

A house situated in a village which was occupied 
by aperson who was nota tenant or raiyat of the 
zemindar, was sold by the person in occupation to a 
raiyat in the village and the sale-deed contained 
a recital that the vendor was the absolute owner 
of the house and the site and that he was trazfsfer- 
ring his proprietary interest therein. The transferee . 
obtained possession of the housa and continued 
in possession of it for more than twelve years. 
The zemindar, who had never been in actual posses- - 
sion of ths house, sued to eject the transferee from the 
house: 

Held, that the defendant's possession was adverse 
to the zemindar and that consequently the suit must 
fail. A Komi Prasan v, Buarat INDU, L. R. 6 A. 50 
Civ.; 23 A, L. J. 874 466 


Limited interest, effect of, whether good 
plea for ejectment. 

“Possession ofa limited ‘interest, for instances, the 
claim to an intermediate tenure, may be just as much 
adverse as is advers2 possession of a complete interest 
in the property; consequently such possession of a 
limited interest may be just as much adverse for the 
purpose of barring a suit for the determination of that 
limited interest as adverse possession of a complete 
interest in the property operates to bara suit for the - 
whole propsrty. Such adverse possession of a limited 
interest, however, though a good plea to asuit for 
ejectment is good only to the extent of that interest. 
C SWARNAMOYI v. SORINDRANATH Mirra, 42 0. L J. 14 
: 747 


Question of law and fact—Documents, in- ` 
ference from. < 
‘The quastion whether possession is adversas or- 
permissive may often be one of legal inference from 
documents. N Yesuwantv. DAULAT 663 


Question of title—-Decision of-Rent Court, 
whether jfinal—Cinil Court, jurisdiction of, 

The decision of a Rent Court is not final on the 
question of title*as affected by the plea of adverse 
possession anda Civil Court is quite competent to 
give a finding on that question independently of the 
judgment of the Rent Court. O SHAHADAT Kaan v. 
KADAR Kuan, ` 810 
:— Symbolical possession, effect of. See C. P. C., 
1908, O. XXII, rr. 35, 36 596. 


, Whether is- -Possession of land not let. See 
LANDLORD AND TENANT a 752 


Affidavit, false statement in—-Prosecution for perj ury; 
whether permissible.: See Or. P.eC., 1898, ss. 342, 
526 457 








` Agra Pre-emotion Act (XI of 1922), s. 5—Pre- 


emption—Sale of abadi plot, whether liable to pre- 

emption. N ; 

There is nothing in the provisions of the Agra 
Pre-emption Act whigh exempts a sale of abadi plots 


`. 1060 
Agra Pre-emption Act—eonclid. 


situated ina mahal or village frorh pre-emption. A 
Burar Vv, DEBI Sanat, 23 A. L. J.615; L. R. 6 A. 487 
Giv. . 7 219 
— §..12--U. P. Land Revenue Act (IITof 1901), 
s. 131~—Sale in favour of co-sharer in patti—Partition 
of patti before sale, taking effect after sale, effect 
of—Vendee becoming co-sharer in patti by virtue of 
previous sale—Right 
determination of. 





Patti J in a village was partitioned and was divided 
into several pattis, one of the new pattis being called 
patti B. The partition was confirmed by the Collector 
on 15th December 1922, . On 27th April 1923 B sold 
certain property in patti B to I and on 10th August 
1923 G also sold a certain property situated in patti B 
to I.; M who wasa co-sharer with B and G in patti B 
brought asuit to pre-empt the sales, Iwas a co- 
sharer with Band Gin patti J before the partition 
but was not a co-sharer with them in patti B. I was 
a nearer heir of B and G than M : 

Held, (1) that the partition which was confirmed 
on the 15th December 1922 did not by virtue of the 
provisions of s.131 ofthe U.P. Land Revenue Act 
take effect till the lst July 1923 ; . 

(2) that consequently on 27th April 1923 when the 
first sale was made by Bin favourof I, M the pre- 
emptor had no better right to take the property sold. 
than I. had inasmuch as at that time both parties were 
co-sharers in patti J ; 

(3) that by virtue of the first sale I became a co- 
sharer in the new patti B on the date when the parti- 
tion took effect and that consequently by the date of 
the second sale, that isthe 10th August 1923, he had 
acquired an equal right of pre-emption with M; ` 

(4) that both the sales having taken place. sub- 


` sequent to 17th February 1923, the date on which the 
` Agra Pre-emption Act came into force, the cases were 


NG 


, .. Section 19 of the Agra Pre-emption Act must be read. 


governed by the provisions of that Act; 

(5) that both the pre-emptor and the vendee being 
in the same class of pre-emptors, J who was a nearer 
heir of both the vendees than Af had a preferential 
right to retain the. property under sub-s. (3) of s. 12 of 
the Agra Pre-emption Act. A Iswar Darr UPADHIYA 
v. MAHESH Darr Upapuiya, L. R. 6 A. 451 Civ. 23 A. L. 
J. 862 114 


-~ 5. 19—-Transferof Property Act (IV of 1882), 
s. 62—Lis pendens, applicability of—Re-transfer 
by vendee in favour of vendor during pendency of 





~ suit, effect of. 


‘ap as subject to the general- provisions ofs. 52 of the 


“Transfer of Property Act which embody the 


~ doctrine of lis pendens. The effect of the applicability - 


of the doctrine of lis pendens to a suit for pre- 
emption is that a plaintiffs right to pre-emption 
does not'¢ease to exist merely because during the 
pendency ofthe suit the vendee has made a re- 
“transfer of the property to the veridor. A Burxur Map 


Cu, DER Sapar, 23 A. L. J. 615; L. R. 6 Å. 487 Civ. 219- 





erst 


‘Agra Tenancy Act (Il of-1901); s. 32—Occupancy 

halding—Suit for possession of portion of holding, 
whether maintainable. ; 4 
A suit for, possession of a portion of an occupancy 
holding by a person who alleges to be entitled to such 
portion is not maintainable in view of the provisions 
of s 42 of the Agra Tenancy Act. A Bir v. GAJADHAR, 
le R. 6 A. 177 Rey, . 19 


INDIAN CASES, 


of  pre-emption—Priority, - 


v Moetuiya, 3 R. 177; (1925) A. I. R. (R.) 308 


[1928 


Agra Tenancy Act—cencld. 
ý 6 
Sch. IM, groupsA and B--Ejectment suit, 
withdrawal of, effect of-—Subsequent suit foP eject- 
ment, whether barred. ; 
A withdrawal of a suit for ejectment of a tenant is 
not a bar to the maintainability of a subsequent suit 
for ejectment. The right to sue for ejectment accrues 


from year to year and a subsequent suit for ejectment. -- 


is not, therefore, based on the same cause of action as 
a previous suit for, ejectment. A Kumari v. ADIT 
Mısır, L. R.6 A. 198 Rev. š 379 


Alluvion and diluvlon—River forming boundary 
between two villages, effect of—Lands, diluviated, 
title to. See BENGAL ALLUVION AND DILUVION REGU- ` 
LATION 4 737 


Amendment of plaint—-Misdescription of defend- 
| ant—Amendment made after limitation, eff b 
See PARTIBS TO SUIT , 279 
—- Pro-note, suit on—Alternative cause 
of action, whether can be allowe® to set up. See 
C. P. C., 1908 425 
— , whether can be’ ordered after 
reference to arbitration. See O.P. O., 1908, s. 115, 











Scu. lI, paras. 1---16, 782 
- Appeal (Civii)— 

See C. P. C., 1908, O. ALIH, r. 1 (u) 744 

See LIMITATION Act, 1908,fss. 4, 12 956 


———— Additional. evidence, admission of 
—Appellate Court, power of. See C. P. C., 1908, 
O. XLI, r. 27, (1) (b) ea 721, 997 

———— Appellate Court, judgment of, contents 
of—Duty of Appellate Court. 

In a reversing judgment.it is the. duty of an 
Appellate Court to come into close quarters with the 
judgment of the lower Court, to meet the reasoning 
therein, to show that the grounds stated by the Trial 
Court dre not supported by evidence or that they are 
insufficient in themselves or that they are overbalanc- 
ed by other considerations arising out of the proved 
or admitted circumstances of the case. A. mere general 
and®sweepiag statement of opinion is not sufficient. 


te er maan 








N DargaTraya v. AMRIT 763 
a Arbitration, reference to—Revoca- 
tion. See C. P. C., 1908, s. 104 404 


e 

— Decree of High Court reversed on 
review—Leave to appeal to Privy Council against: 
previous judgment of High Court. Seg C. P. C. 
1908, ss. 109, 110 hi . 185. 
: filed beyond time—Extension of 
limifation—Sufficient cause—Time requisite for 
obtaining copy, what is—Duty of appellant. See 
LIMITATION Act, 1908, ss. 5, 12 $ 277 
Finding of Trial Court based on 

oral evidence, whether can- be disturbed-—Practice. 
Where a Trial Court has completely failed to discuss 
the various gimprobabilities and suspicions attaching 
to the oral evidence of certain witnesses, an Appellate 
Court is entitled to disregard the finding arrived at 
byethe Trial Court on the basis of such evidence and 
to arrive at a finding ofits own on an independent 
consideration of-the evidence. R Mauna Aune Gyaw 
361 
, forum of—Suit for arrears of rent. 
Act, 1886, ss. 32-B (2), 108 (2); 119 
511 

















See Ouni RENT 








from the order of Income Tax Oficer 
—Assessment, See Income Tax Acr, 1922, ss. 22, 23, 


06 (2) Í 673 


a 


Vol. 89) 


Appeal (Civil)--coneld. 
cee „insolvency, whether lies—Order under 

s. 4 of Provincial Insolvency Act. , 

The decision’ of a Court under s. 4, Provincial 
Insol¥ency Act, in the Original Jurisdiction or in 
appeal, or, presumably, its refusal to pass a decision is 
also appealable. ‘G Novan Tara Dasr v. SAMBHU Nata 
Mipuya, 52 °C. 662; (1925) A. L R. (CO) 932, 761 
- —, Letters Patett—Fresh arguments, 

whether allowed. 

Counsel in a Letters Patent Appeal are not confined 
to the arguments addressed by them to the Single 
Judge. L¥rexy Hira LAL-ANANT RAM v. WIRA SHERU 
MAL-UHAINA Man 958 


Notice to Official Assignee, whether 

















WMScesemry—Order of adjudication. See Insot- 
VENOY $ 584 





=- Remand order, failure to appeal from, 
effect of.. | 
An appellant who is aggrieved by an order of 
remand from which an appeal lies, buf who has net 
appealed therefrom, is precluded from disputing its 
correctness. N RAGHUBAR Prasan v, Satioo 1009 


-Suit for deglaration that decree 
cannot be executed—Defendants, some, not made 
parties to appeal—A ppeal, whether can proceed. 
A joint decree was passed in favour of the defend- 

ants against the plaintiffs and the latter brought a suit 

for a declaration that the decree could not be executed 
against them. In appeal some of the defendants were 
not impleaded as respondents : 

. Held, that all the defendants were necessary parties 
to the appeal and that the appeal could not proceed in 
the absence of some of them. L OHAJJU Ram v. SINGH 
Rant, (1925) A. 1. R. (L.) 392; 7 L. L. J. 182 298 
—_———— „valuation of—Suit for account-— 
Discretion of appellant. ACCOUNTS 

22 

- ———=—, whether lies—Agreement by parties 

to abide by decision of Court. See C.P. C., 1908, 
s. 96 = 586 


-——, whether lies—lênhancement of rent. 
See BENGAL Tenaxcy Act, 1885, ss. 7, 109 190 


—— e-—, whether lies—Ohjections to sale 
oe in default. See C.P. C., 1908, O. XLII, 
R. l(c 








Sze SUIT FOR 














.è 5 TT 360 
pa na , Whether lies—Order discharging 
defendant, See C.P.C., 1908, O. 1, r. 10 (2) ‘831 


— , whether lies—Order made on appli- 
tabion of company not in liquidation. See COMPANIES 
Act, 1913, ss. 153, 202 108 


——— , Whether lies—Order rejecting appli- 
cation for extension of time for discharge. See Pro? 
VINCIAL INSOLVENGY Act, 1920, s. 27 459 

—— , whether lies—Order under s. 4 of 
the Provincial Insolveney Act. 

IxsoLvency Act, 1920, s. 4 


, whether must be heard by Bench of 


. two JudgesSuit of value below Rs. 10,000— ` 


Appeal, value: raised about that sum. See O. P. 
‘Courts Act, 1917, s. 6 (2) | 407 
———— (Criminal)—-Conviction under s. 420, whe- 
ther cip be converted into one under s8 471, Indian 
Penal Code— Notice to accused, whether necessary. 
See Or. P. C., 1898, s. 423 398 
——— -s dismissal of Judgment, contents of. 
See Or. P. O., 1898, s. 423 _516 


GENERAL INDEX. 


See PROVINCIAS | 
701 
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Appeal (Criminal)—coneld, 

— , entertainment of, by Privy Conneil 
—Conditions of. See Privy COUNCIL 843 


ma, right of, when arises—Order under 
s. 250, Cr. P, C., 1898. See Or. P. C., 1898 s. 250 159 


tried | 





a na , whether lies-—Accused not 
. under Ch. XXXI of Cr. P. C., 1898. See Cr. P. ©., 
1898 s. 449 459 





_ , whether lies--Trial by Jury—Sen- 
tence, whether question of law. 


In the case of a trial by Jury under the provisions of 
Ch. XXIII of the Or. P. ©. an appeal lies only‘on a 
matter of law under s.418 of the Code. For- the 
purposes of such an appeal a question of sentence is 
deemed to be a matter of law. R U ZAGRIYA v. 
Emperor, £ Bur. L. J. 44; (1925y A. IR. (R.) 239; 3 
R. 220; 25 ©. L. J. 1371 f 4 459 


(Privy Cou ncil)—Findings of fact, concur- 
rent—Whether appeal lies. See G. P. ©., 1908, ss. 
109, 110 88 


aan c, leave to —Substantial question of law, 
_ test of—Certificate, grant of. = 


In order to justify the grant of a certificate for leave 
to appeal to His.Majesty in Council, the High Court 
must be satisfied that a substantial question of law is 
involved in the case, that is to say, “a question of law 
in respect of which there may be a difference of 
opinion.” N NAGARMAL v, ABDUL RAUMAN 941 


~ (Second)—-Contention given up in first 
appeal, whether can bs raised. See Œ. P. O.,. 1908, 
s. 100 , 18 











Exercise of discretion by Trial Court 
—-Acceptanee of first appeal--Presumption. 

Where an appeal attacks the exercise of discretion, 
and the Appellate Court interferes in favour of the 
appellant, it would be a lawful presumption in second 
appeal that the appellant in the lower Appellate 
Court must have satisfied that Court that the dis- 
cretion had been improperly exercised by the First 
Court, and the burden of proving that the judgment 
appsaled against is wrong lies on the appallant in 
second appzal. N NATHU v. SHEOSHA 635 


Finding as to custom, whether can 
be questioned—Hzistence of custom. 

Where a lower Appellate Court has refused ‘to 
accept oral evidence as sufficient to establish the 
existence of a custom its refusal cannot be reversed in 
second appeal, but when it comes to the question of 
determining the legal point as to which of two 
wajib-ul-araiz should be held to govern a case it is 


-permissible to lind thata custom exists where the 


ower Appellate Court finds that no custom exists. A 
OHUNNI v. Barbro BINGH, L. R.6 A. ‘14% Rev. 89 


en Finding based on inadmissible 
evidence, whether binding. A . 





A finding based on legally inadmissible evidence is 
not binding on the High Court in second appeal. N 
Banau v. RANJITSINGH ‘ 752 


PE Finding of Fact—Appellate Court 
merely indorsing finding of Trial Court—Finding, 
whether binding in second appeal, 





‘A finding of fact arrived at bya Trial Court was 
upheld by the Appellate Court in the following words, 
“After hearing both Counsel I am not able to say that, 
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the decision js clearly wrong. It is certainly not 
perverse. Cogent grounds for upsetting it are not 
SOBRE: It must, therefore, prevail”. On second 
appeal; 

Held, that there was no independent finding on the 
evidence by the Appellate Court which could be treat- 
edas a finding of fact binding upon the Court in 
second appeal, and that, therefore; the Court in second 
appeal was entitled to. come to a finding of its own 
upon the evidence. L NIRBHE Ram-Nacar MAL v. 
Morar LAL-BHAGIRAT Mar, 1 L. ©. 334 662 
ee Finding of fact based on inadmisst- 

ble evidence, whether can be challenged. 

A finding of fact based upon inadmissible evidence 
is liable to be challenged in second appeal. N Baxri- 
_ RAM v, SaDARAM 
~-~ Misreading of documents—-Finding 
of facts, whether can be questioned. : 

A finding of fact based upon a misreading of 
documents:cannot be upheld in second appeal. N 
Yrsuwant v. DAULAT 663 

——— Mixed question of law and fact, 
whether can be raised. — 

A mixed question of law and fact cannot be raised 
for the first time in second appeal. N RAGHUBAR 


PRASAD. v. Surroo WA 1009 
maeman Order of remand, failure to appeal 
from, effect of. See O. P. ©., 1908, O. XLI, R. 2 
; -1019 





Pension, character of, question ‘of, 
whether can be gone into. 

The question whether a certain pension is of such a 
character as not to be liable to be soldin execution 
of a decree is a mixed question of law and fact and 
can be gone into in second appeal. A MOHAMMAD 
Mazuar ALI v. BIGGA Becum, L. R. 6 A. 448 Ciy.; 23 
A. L.J. 841; (1925) A. I. R. (AJ) 652 364 
Point not argued before: lower 

Appellate Court, whether can be taken. 

Where an Appellate Court states in its judgment 
-that the points discussed by it were the only points 
argued before it, it must be presumed that no other 
matter was put forward and discussed before that 
Court. Jn such a case it is not open to an appellant 
to argue a point in second appeal which was not 
argued before the lower Appellate Court. A Kaur 
OHARAN SINGH v. BAGESHAR KUNWARI, 23 A. L. J. 653; 
(1925) A. I. R. (A) 585 à ` 374 
m ————-, whether competent—Suit to recover 

purchase-money under Rs. 500. -See PROVINCIAL 

SMALL Cause Courts Act, 1887, Sor. H, Arts. 11,15 

933 

——— -——~, whether lies— Order returning plaint 
—TFirst appeal dismissed. See ©. P. O., 1908, s. 104 
(2) b 384 


Approver, resiling of—Prosecution for perjury, 
sanction of—-Procedure. See Or. P.C.,1898 708 


Arbitration— Award based on personal knowledge of 
_arbitrators—Evidence not taken or produced as 
intended by parties— Award, whether valid. f 
Where intention of the parties to a case referred to 
arbitration, was that arbitrators should base their 
award on their personal knowledge of the case without 
taking any evidence, and the parties intentionally did 
not produce any,evidence before the arbitrators, the 
award cannot be interferede with on the ground that 
the arbitrators have based it only on their own know- 
ledge and taken no evidence. O Firm Ram Lar- 
A sHRart LAL v. MAHADEO PRASHAD 832 
. . k 
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Arbitration—concld. 


Award, nature of—Suit to enforce award— 
Equitable relief, whether may be granted. ' 
An award is no more than the embodiment of the 

agreement of the parties and the order of a third party 
chosen by ihem to ascertain its terms and equitable 
relief may be given by the Court ina suit to enforce 
the térms of the award. N Bisen SINGH v. Fares 
CIIAND ` . 829 


,reference to, during pendency of suit—Dis- 
pute decided by Court—Jurisdiction. of arbitrators 
—Award, whether can be enforced. See C. P. O., 
1908, Scu. IT, para. 17 ., 335 


Arbitration Act (IK of 1899), ss. 4, 19—-Agreement 
- providing for decision of dispute by partioular Court 
at option of one of parties, whether “submission” 

—Suit filed in Court having jurisdiction—Appear- - 

„ance by defendant—Delay in applying for stay— 

Stay of proceedings, whether can be granted. 

A submission to arbitration within the meaning 
@fs.4 ofthe Arbitration Act, isa submission which 
provides that either party in case of a dispute arising 
on the -contract .is at liberty to take the necessary 
steps to get the dispute decided by arbitration. An 
agreement which gives an option to one of the parties 
thereto to make a.reference to arbitration dces not 
amount to a submission within the meaning of the 
section. < 

One of the clauses in a Bill of Lading ‘provided that 
all claims arising under the Bill shall be deter- 
mined at the port of destination of the goods accord- 
ing to British Law, or, at the shipowners’ option 
shall be determined in the United Kingdom and to 
_ the exclusion of the jurisdiction of any other country. 

A dispute arose between the plaintiff who was the 

endorsee of the Bill of Lading and the shipowners 

and the .plaintiff filed a suit in Bombay in August 

1923 to recover a-certain amount of damages from 
ethe defendants. The defendants entered an appear-- 

ance under protest alleging that the Bombay Court 

hati no jurisdiction to try the suit. Thereafter 
negotiations continued between the Solicitors of the 
parties with a view.to a settlement and it was not 
till January 1925 that the defendgnts attempted to 
exercise the. option, which they assarted they had 
under the terms of the Bill of Lading, of compelling 
the plaintiff to file his suit in the Corts of United 
Kingdom: 


#Held, (1) that the clause in the Bill of Lading 
- providing for decision of the dispute by the Courts 
of thé United Kingdom did not amgunt toa “sub- 
mission” within the meaning of s. 4‘of the Arbitra- 
tion Act inasmuch asthe option to refer the dispute 
to the Courts of’ the United Kingdom was given to 
e the shipowners alone and was not open to. both 
parties to the agreement; 
(2) that in any case the circumstances of the case 
è were such that the Court should not make an order 
eunder s. 19 of the Arbitration Act to stay proceedings 
‘in order to compel the plaintiff to start proceedings 
afresh in the Courts of the United Kingdom in order 
to get the dispute between him and the defendants 
decided. B Burson ;F.R. JOBHI v. ELLERMAN CITY 
Lines, LTD., 27 Bom. L. R. 1098; (1925) Æ I. R. (BJ 
449 è 866 
Arms Act (Xlof 1878), ss. 19, 20—Arms' and 
ammunition hidden under clothes ‘of accused— 
Offence. 
Ammunition an 


r 


d parts of arms were found on the 


Vol. 89]. 


Arms Act—concél. 


accus&d ina bag which was hidden under a chaddar i 


that the accused was wearing: 

. Held, that the accused was guilty of an offence 
under s. 20 of the Arms Act and not merely of an 
offence under s. 19 of the Act. L Basov, Estpzror, 1 
L. 0 276 1027 


Assignntent of chose in action, what amounts to. 
“See Transrer or Property Act, 1882, s. 130 735 


‘Award, application to file ~Abatement--Suit to 
enforce award, whether maintainable. 
O., 1908 : 

———— based on personal knowledge of arbitrators, 
whether valid. See ARBITRATION ae 832 

——-——- Notice ‘of date of filing, absence of, effect 

mergi, See C. P. C., 1908, s. 115, Sox. IL,-Para. 10 240 

——— ~, suit to enforce. See ARBITRATION 829 

——-—, suit to set aside—Limitation. See Speciric 
“Reuier Act, 1887, ss. 39, 42 ` i 773 


68 


————, whether can be enforced--Dispùte decided ` 


by Court. See O. P. O., 1908, Scu. II, Para. 17 335 
Benamidar, suit against—Res judicata—Wh®her 


beneficial owner bound. See O. P. O., 1908 220 
Benefit of doubt—Statute not clear. See INTERPRE- 
` TATION OF STATUTES 523 


- Bengal Alluvion and Diluvion Regulation 

“(Kl of 1825),-8. 2—Custom—River forming 

boundary between two villages, effect of—Lands, 

diluviated, title-to. : 

"By immemorial usage the middle line of the bed of 
river Gaudak forms the constant boundary between 
the, villages of- Mansi and Rahimpur in Pergana 
Farkia, and whatever changes may occur in the 
course of the river ths proprietors on one side of the 
river cannot claim any right inthe lands on the 
other side of the river. This is so irrespective of 
the fact whether lands are washed away from one 
bank .and added to the other by the action of the 
river Gandak itself or the change is brought about 
by thé overflow of the Ganges into the Gangak. 
P. ©. RAJENDRA Narain DHANG Deov. Uaneananna 
Srneu, (1925) A. I. R.(P. CO) 213; 22 L. W. 6459 4 Pat. 
788 (P. C.) ae 737 
Bengal Embankment Act (Il of 1882), s. 78— 

Destroying*or diminishing efficiency of embankment 

—Malatides, whether necessary—Wilful act. 

‘In order to’ support a conviction under s. 78 of the 
Bengal Embankment Act ‘on the ground that the 
accused by a wilful act destroyed or diminished the 
efficiency of an embankment, it is not negessary 
that there should be a finding that the accused acted 
mala fide. The section makes punishable acts 

‘endangering .embankments even when the offender 
has no mens rea. . 

The word “wilful” in s. 78 of the Bengal Em- 
bankment Act does not qualify the ultimate result of 
the act but the act itself, -C EXECUTIVE [NGNEER NADIA 
"Rivers Division v. AsuutosH Sana, 52 C..573; (1925) 
AL R. (O0) 921; 26 Or. L..J. 1407. - 719 
Bengal Land. Redemption and . Foreclogure 

Regulation (XVII of 1896), s. 
` Foreclosure—Notice, service of, proof of—Burden 

of proof. ; g 

There can be no presumption in law that a foreclosure 
notice’under Bengal Land Redemption and Foreclosure 


Regulation XVilof 1306 is regular and a party who, 


relies upon foreclosure proceedings having effected 
forfeiture of the estate of a mortgagor must prove 
affirmatively the due performance of every condition 


Jet's. 
tle at 
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Bengal Land Redemption and Foreclosure 
Regulation—concld. 


necessary to be established under the Regulation. 
Unless the party who sets. up. due. service of the 
notice under the Regulation proves affirmatively that 
actual demand of payment was made from the mort- 
gagor before an application for foreclostire. was made, 
the notice must be held. to be a nullity,” L Bewart 
Lau v. BALMOKAND, 1 L. C. 79 e SS ATS 


Bengal,.N. W. P, and -Assam ‘Civit Courts-Act 
(XII of 1887), s. 19—Civil Procedure Code (Act :V 
of 1908), O0. XX; v.-12 Swit to recover possession 
and mesne profits filed in Munsif's Court—Munsif, 
whether can pass désree for mesne profits pendente: 
lite for amount exceeding his-pecuniary’ jurisdiction 
—Separate suit, institution ‘ of—Limitation, ‘appli-. 
cability of. ` ži a ens are 
Held, Per Curiam (Walmsley, iF. contra): Where ai 

“suit is brought in the Court of a Münsif for’ recovery 
of possession of land and, mesne profits -peridente lite: 
are’ claimed or assessed at a sum beyond: ‘the 
pecuniary jurisdiction of the Munsif, the Munsif:has 

jurisdiction to fix such mesne profits and pass a 

decree beyond his pecuniary jurisdiction. < 
Per Walmsley, J.—Where a suit is brought in the 


TTEN see k 





` Court of a Munsif for recovery of possession of 


land and mesne profits pendente Nte are claimed or 
assessed beyond the pecuniary jurisdicfion of the 
Munsif, the Munsif has no jurisdiction to ‘fix any 
such mesne profits and pass a decree heyond his 
pecuniary jurisdiction. : 

Tf a plaintiff after winning a decres for land 
in the Munsif’s Court thereafter applies to a higher 
Court. for the ascertainment of mesno profits on the 
footing that the amount exceeds the Munsif's pecuniary 
jurisdiction, he deliberately gives up his right to 
ask for the enquiry mentioned in sub-cl. (c) of cl. (1) 
ofr. 12 of O. XX of the C. P. C., and the final 
decree mentioned in cl. (2) of the rule, and giving up 
his right to those special forms of relief he must 
bring a fresh suit, entirely independent of the first 
suit, and that suit must be liable to the ordinary Law 
of Limitation. C BrinyapHar BACHAR v. MANINDRA 
Natu Das, 29 ©. W.N. 869; 42 C. L. J. 49; (1925) A. 1 
R. (0.} 1076 726 


Bengal Tenancy Act (VIII of 1885), s. 3 (4), 88 
—-Transfer of Property Act (IV of 1882), s. 105—~ 
Thicadar, whether agent of landlord—-Splitting up 
of holdings—Apportionment of rent—Consent of 
thicadar—Laztdlord, whether bound. - 

A thicadar is not the agent of the. landlord within 
the meaning of s. 88 of the Bengal Tenancy Act. He 
holds under a lease and he collects*the money: for 
himself and not for the landlord.: `- oh sta: 

Where, however, ,a thicadar gives his consent in 
good faith for the benefit of the estate; to a splitting 


“up of the holding under him, the apportionment of 


rent upon the new holdings is binding upon the land- 
lord. Pat Kerso Prasan SINGH BAHADUR v. LAKHNATH 
5 ° 21 
———— 88. 7, 109-—Enhancemeng of rent-—Customary 
rate—Jurisdiction to settlé rent—Second appeal. 

Before a Court can take action under s. 7 (2), Bengal 
Tenancy Act, it must be definitely found that no 

customary rate of rent exists. The mere fact that the | 
landlord fails to prove the customary rate does not ` 
entitle the Court to proceed’ . under that sub-section. 
Section 109, Bengal Tenancy Act, does not apply 
where the question "relates to the competency of a 
“Court to settle rent. A second appeal hes against a 
eo ee A “ à: wr A i 
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decision in such a case. © Rau Suxpar Das v. 

Satixpara Monty TAGORE 190 

~ sS, 22 
lanllord purchusiny holding, status of—Purchaser 
ceasing to be co-sharer, effect of. i 


The status of a co-sharer landlord purchasing an` 


occupancy .holding is net the status of a raiyat but 
a peculiar status created by s. 22 (2) of the Bengal 
Tenancy Act. His right is that of a . proprietor 
entitled to retain possession of the land subject to 
payment to his co-proprietors of their shares of the 
land: It isnot the status ofa raiyat inasmuch as if 
he sub-lets to a third person such third person is 
deented to be a raiyat in respect of the land and:not 
an under-raiyat, The status is a peculiar status 
which attaches to the co-sharer so long as he 
remains a co-sharer. If he ceases to be a co-sharer 
and his proprietary interest is lost he has no right 
to retain possession of the land and it would pass 
on tothe person who acquirés the interest of that 
co-sharer. Pat BAMBHADUR Lan v. Guncora Kyar, 
3 Pat. L. R. 138; (1925) A. I. R. (Pat) 547 232 
= S. 26—-Occupancy holding—Death of tenant 
without heirs—Landlord, rights of ~-Whether tenancy 
escheats to Crown. 

The meaning of the provision contained in s. 26 of 
the Bengal Tenancy Act is that although the other 
property of an occupancy-raiyat dying intestate and 
without heirs escheats to, the Crown, his occupancy 
Tight does not escheat to the Crown but is extingu- 
ished. This does not mean that the holding ceases to 
exist but only that the occupancy right is terminated. 
The holding is then a holding without a tenant and 
must revert to the landlord. Pat Garsse Manton v. 
Bist Kuvprsarunnissa, (1925) Pat. 206; (1925) A. I. R. 
(Pat.) 597; 4 Pat. 774 170 


~S., 26—Occupancy holding, mortgage of, b 
tenant—Death of tenant without , hone AA of 
mortgagee and landlord. - 

“Where an occupancy tenant can legally alienate or 
encumber his holding and that holding reverts to the 
landlord on the death of the tenant intestate without 
heirs, what reverts is the estate that was in the tenant 
as encumbered by him, diminished, by virtue of s. 26 
of the Bengal Tenancy Act, by the loss of the ‘occu- 
pancy right. In such a case a mortgagee from the 
deceased occupancy tenant is entitled to.retain posses- 
sion of the holding until it is redeemed by the land- 
lord or until his tenancy is otherwise lawfully deter- 
mined. ‚Pat GArRBHU MAHTON v. BIBI KHUDIJATUNNISSA, 
(1925) Pat. 206; (1925) A. I R. (Pat) 597; 4 Pat. 774 

° f f .170 
$8. 29, 105—Proceedings for fair and 
equitable rent—Enhancement, pre 7 ý 

_ Section 29 of the Bengal Tenanéy Act has no appli- 

cation to a proceeding for settlement of fair and 

equitable rént?under s. 105 of the Act. © Marra 

Masry v. Gort NATA KARMAKAR 951 

Ta 8. 49—Notice to quit—Unambiguous notice. 
Under s. 49, Bengal Tenanny Act, the notice to quit 

a tenancy must bé a reagonablé notice having regard 

fo the nature of the tenancy and thé date of the expiry 

of the agricultural yéar as prescribed therein. The 

notice must be read as a whole. . 
The agricultural yearofa teñdiicy ended with the 

month of Chaiira. A notice to quit called upon the 

tenant to vacate within 30th Chgiira and to séver all 
connection with the land from the 1st Baisakh. The 
month’ of Chaitra, however, had 31 days in that year; 
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(2)—Occupancy holding-—Co-sharer 


[1925 
Bengal Tenancy Act-~concld. ® 


Held, that the notice to quit, read as a while; was 
a clear and unambiguous notice, notwithstanding the - 
crror as to the last date of the agricultural year. 
C Brojo Naty Das CHAUDHURY rv. ABDUR RAHAMAN? Ae 
———~ 8. 87--Occupancy holding—Abandonment, 

what  constitutes—Residence, abandonment of—- 

Mortgage of holding—Landlord, right of, to recover 

possession. i , 

Where dn occupancy tenant transfers his holding 
by way of usufrictuary mortgage, the landlord, 
though he has not consented to the transfer, is" not 
ordinarily entitled to recover possessién of the hold- 
ing unless there has been an abandonment df the 
holding within the meaning of s. 87 of the Bengal 
Tenancy Act. e 

The first condition to constitute an abandonriient. 
of an occupancy holding within the meaning of s. 87 
of the Bengal Tenancy Act ‘Is the voluntary 
abandonment of „his residence by the raiyat. 


Abandonment of his residence by the ratyat is an 


un€quivocal act showing an intention not to return, 
and it is a matter.of no consequence that the resi- 
dence is under a landlord different from the one 
under whom the holdipg is held. In order, there- 
fore, to make out a: case of abandonment under 
s. 87 the landlord must establish, first, that the raiyat 
has voluntarily abandoned his residence without 
notice, secondly, that he has not arranged for pay- 
ment of his rent as it falls due, and, thirdly, that 
he has ceased to cultivate his holding either by 
himself or by some other person. Pat Sapuv Sao v. 
AWADH BIHARI Saran SINGH | -802 
—— s. 103 (b)— Record of Rights—Entry as to 
rights of tenant in fruitsand timber of trees, 
nature of—Presumption of correctness. 

An entry in the Record of Rights as regards the 
rights of tenants in the fruits and timber of the trees 
on their holdings is not an entry with regard to the 
ingidents of the tenancy and does not carry with ita 
presumptién of correctness under s. 103 (b) of the 
Bengal Tenancy Act; It is only a piece of evidence 
admissible under s. 35 of the Evidence Act. Pat Dent 
DAYAL SINGH v., GANGO KUER 1020 
—— sS. 184, Sch. III, Art. 3—Ocaipancy tenant 

—Dispossession at instance of landlord—Suit to ` 

recover possession of holding—Limitation. g 

Where an occupancy tenant hag been pusted from 
his holding and it is found that the landlord hada 
handein the ouster, a suit by the tenant to recover 
possession of the holding is governed by Art. 3 of 
Sch III tothe Bengal Tenancy Act, and if .it is found 
that the ouster took place more than two Years before 
suit, the suit must be dismissed as barred by time. 
Pat PALLAK DHARI v. Banke THARUR, 3 Pat. L. R. 132; 
(4925) A. I. R. (Pat.) 549 . :340 


Berar L&nd Reveriue Code, s. 96—Record of 
Rights, entries in—Presumption of cérrectness. 
eUnder s. 96 (1) of the Berar Land Révenue Code a 
Cort is bound to make. an initial presumption of 
correctness of entries in the Récord of Rights. N 
DATTATRAYA V. AMRIT -763 


Bombay Act (III of 1865); S. 1. See CONTRACT ACT, 
1872, s 30 : - 885 


Bombay District Municipal Act (Il! 6fi90H, 
ss. 59 (Vil), 65 (1)—General sanitary cess, levy 
of—Notice, whether necessary—Absgnce of notice, 


effect of. 


Bombay Bistriêt Municipal Act--concld. 
. A noticé under s.65(1) ofthe Bombay District 


_ Municipal Actis not necessary forthe levy of a 


. the accused was, therefore, 


seneral sanitary cess under s. 59 (vii) of the Act. 
hérefore, the levy of such a cess cannot be heid to be 
ultra vires on the ground of want of such notice. B 
Katyan MUNICIPALINY v., Govixp Karsas Ramst, 27 
Bom. L. R. 447; (1925) A. L R. (B.) 418 580 


--——- 88, -91-A, 92, 96—Permission to erect 
building—Condition requiring certain land to be left 
open, contravention of—Offence—Powers of 
Municipality. ' x 
Accused applied to the Municipality for permission 

to build."a house and permission was granted under 

s..96 of the Bombay District Municipal Act subject to 

the cqndition that certain land within the alignment 

of the street was to be left open. Accused erected the 
building in contravention of tliis condition and built 
upon the land waich had been directed to be left open. 

Accused. was thereupon prosecuted under s. 96 of the 

Bombay District Municipal Act : 

Held, that in view of the provisions of s. 91-A of the 
Bombay District Municipal Act the Municipality” had 
power to impose the condition which it did and that 
guilty of an offence under 
sub-s. (5) of s. 96 of the Act. « - 

* The scheme of s. 92 of the Bombay District Munici- 

pal Act is quite different from that ofs.91-A of the 

Act. Under s.92 there is no question of an owner 

applying for permission to build, but certain powers 

are given toa Municipality, if any of the conditions 
mentioned therein exist, to require the owner by 
written notice to remove his building to the regular 
line of the street or the front of the adjoining building 
on either side. B EMPEROR v. Tuakorpas MOTIRAM, 27 
Bom. L. R. 1023; (1925) A. I. R. (B.) 505 1031 


“Bombay Land Revenue Code (Act V of 1879), 
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ss, 153, 217—Limitation Act (IX of. 1908), Sch. I, 
Art. 02—Landlord and tenant—Grant of permanent 
ténancy at fixed rent—Demand of enhanced rent— 
Payment under protest—Suit to recovtr amortnt of 
enhanced rent illegally levied—-Limitation, com- 
mencement of. 

Plaintiffs were defendant's fenants holding at a 
fixed rate @f rent.’ Defendant's property was being 
managed by the Court of Wards and in 1912 the 
Collector om behalf of the Court of Wards served 
å notice ypon the plaintiffs claiming a higher rent to 
be levied on the plaintiffs’ land. In 1916 a notice 
was issued by the Collector under s. 153 of the 
Bombay Land Revenue Code claiming acertain sum 
as arrears from the plaintiffs and staticg that if the 
arrears were not paid the Collector proposed to 
declare the holding forfeited. The plaintiffs paid 
the amount of the demand under protest and filed 
a suit in 1919 for a declaration that the defendant 
was not entitled to claim enhanced grent anf to 
recover from the defendant the amount wrongfully 
recovered by the latter from the plaintiffs: 

_ Held, (1) that the demand made by - the Coll€ctor 
from the plaintiffs was made by him on behalf ef the 
defendant's estate and that the Government was not 
concerned with the recovery ofthe demand from the 


`- plaintifs and was not, therefore, a necessary party to 


the guit; 

(2) that limitation for the.suit began to run from 
the *date of the payment made by the plaintifis under 
protest and that the suit was within time, B SURYAJI- 
ov. SIDHANATH DHONDEO Garup,.27 Bom. 
L. R. 645; (1925) A. I. R. (BJ) 435 65 


. 
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Bombay Pleaders Act (XVII of 1920)-—Difierent 
Pleaders for different cdefendants— Costs, taxation 
of. See Costs 211 


Bombay Prevention: of Gambling Act (IV of 
1887), ss. 4, 5, G—Search werrant—Honorary 
First Class Magistrate, jurisdiction of, to issue 
warrant—Presumption—Gambling, what is. © 
An Honorary First Class Magistrate has power to 

issue a search warrant as defined in s. 5 of the Bombay 

Prevention of Gambling Act, provided he is a Magis- 

trate forthe local area in which the premises are 

situate in respect of which he issues a search warrant. 
Ifa warrant issued unders.6 of the Bombay Pre- 
vention of Gambling Act isa regular warrant, a pre- 

sumption arises that the premises were use as a 

common gaming house and, therefore, that the persons 

playing on those premises were guilty of an offence 
under s. 5 of the Act. ` 
The essence ofthe offence of gamblingis that the 
game played is not a game of skill but of chance and 
that in view of the number, position and income of 
players the game isone where loss might be the 
result not ofa lack of skill but oflack ofluck. S 
TILLOCKCOAND V. EMPEROR, 26 Cr. L. J. 1356 396 


Bombay Rent (War Restrictions) Act (ll of 1918) 
—Bombay Rent (War Restrictions) .Lmendment Act 
(IIT of 19238), s. 2~-Business carried on in dwelling 
house- Premises, character of. : 

The fact that a tenant carries on business or works 
in the same premises which he uses for dwelling in, 
cannot thereby prevent those premises coming within 
the category of premises: used as a dwelling house 
within the meaning of the Bombay Rent (War Res- 
trictions) Act (LI of 1918). B LAKSHMAN BANTU SINTRE 
v. BALKRISHNA Kesuay SHETYE, 27 Bom. L. R. 937; (1925) 
A. I. R. (B.) 398 878 
——— S$. 6, 7— Landlord and tenant-—Improvemenis 

effected by landlord—Statement of improvements and 

alteration—-Enhanced rent, whether can be recovered, 

Where a landlord effects’ improvements and 
alterations on premises in the occupation of a tenant’ 


and sends a statement to the tenant showing the’ 


amount of money spent on such improvements and 
alterations but the statement does not show what 
are the actual improvements and alterations effected 
on the premises occupied by the tenant, the state- 
ment does not comply with the provisions of sub-s. 
(1) (a) of s..7 of the Bombay Rent (War-Restrictions) 
Act and the landlord is notentitled to claim a 
higher rent on, account of such improvements and 
alterations. B SORABJI RUBTOMJI Supepar v. R. H. 
Paruck, 27 Bom. L. R. 1092 859 


Bombay Rent (War Restrictions’) Amendment 
Act (HI of 1923),s. 2. See Bomnay Rent (War 
Restricrions) Act, 1918 878 


Bond, balance due under, recovery of—Limitation. 
See LIMITATION Act, 1908, s. 19, 617 
executed under order of Court—Court-fee 
payable—Rond, whether liable to stamp daty. See 
C. P. O., 1908, O. XXXII, r. 6,(2) 289 

, instalment—Entire amount payable on de- 
fault—Limitation, commencement of. See LIMITA- 

` tron Act, 1908, Sch. I, Art. 75 383 
, instalment—-Suit on — Limitation, com- 
mencement of. See Lrurrarion Aor, 1908, s. 20, 
Sch. I, Art. 75 294 
—--—-- surety, enforcement of—Money misapplied 
by guardian—Précedure. See GUARDIANS AND Warps 

_ Act, 1890, s. 35 : - 342 





. 
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Buddhist Law, Burmese—Succession—Aother's half 
sister, whether excludes father’s cousin. ` 
Under Burmese Buddhist Law a maternal grand- 
mother’s daughter from a husband other than the 
maternal grandfather excludes a paternal grandfather's 
sister’s daughter. R Ma Kyaw v. Mauna Po Mrr, 
(1925) A. I. R. (R.) 231; 3 R. 86 447 





————., sources of. 

The Burmese Buddhist Law is stated to be contain- 
ed in a series of books entitled Dhamathats, which 
have been. composed from time to time by the ex- 
pounders of that law ever since the 13th century, if 
not before. A distinguished Burmese Jurist of the 
name of U Gaung has at the expense ofthe British 
Government compiled a digest of these books and says 
it is £ collection of rules which are in accordance with 
the customs and usages of the Burmese people. It may 


- possibly be that in Burma these rules have in the 


course of ages crystallized, as ib were, into rules of 
positive law. It was by an analogous process that the 
Common Law of England was built up and formed. 
P C Kirxwoop v. Maonesin, (1925) A. L R. (P. ©.) 
216; L. R. 6 A. (P. ©.) 160 773 


x —, Ecclesiastical -— Kyaung dedicated to 
Pongyi as poggalika property — Dispossession— 
Possession, suit for, whether maintainable —Sanghika 
property—Pongyi, right of, to recover possession. 
Where akyaung is dedicated toa pongyi as his 
poggalika property and he remains in continuous pos- 
session of it for along term of years and is subse- 





‘ quently dispossessed by a body of-laymen, he is 


entitled to recover possession of the kyaung from the 
persons who have dispossessed him. 

Even if a kyaung. is sanghika property, a person 
who has all along been the presiding pongyi is 
entitled to recover possession of it from persons who 
oust him from the property. Hecan be properly 
ousted from the property only by the body of the 
sangha. R U Watnawa v. Mauna Po Hry, 3 R. 193; 
(1925) A. I. R. (R.) 307 . 589 


Bundelkhand Encumbered Estates Act (I of 
1903), s. 12, 18—Limitation Act (IX of 1908), Seh. 
I, Arts. 142, 144, 148—Transfer of Property Act 
(IV of 1882), s. 60—Mortgage—Mortgagors, some, 
becoming disqualified proprietors, effect of—Satis- 
faction of mortgage-debt pro tanto--Mortgagee con- 
tinuing in possession—Adverse possession—Redemp- 
tion, suit for—-Limitation—Mortgage, integrity of, 
whether broken. 

The effect of the failure of a momtgagee to make 
any claim against an estate to which the provisions 
of the Bundelkhand Encumbered Estates Act have 
been applied is. that the integrity of the mortgage 


~ must be deemed to have been broken up by operation 


of law so far as the share in the joint debt of those 
persons to whom the Act has been applied is: con- 
cerned. The position is the same as if the mortgagee 


-had accepted from, those mortgagors to whom the 
. Act has been applied their proportionate sharé of 


the mostgage-debt and freed their share from encum- ~ 


brance, that is, it has the effect of partially breaking 
up the integrity f the mortgage-debt. So far, 
however, as the shares of the mortgagors to whom 
the Act has not been applied are concerned the mort- 
gage still.subsists and the possession of the mort- 
gagee can in no way be adverse to such mortgagors. 
liven with regard to the shares of those mortgagors 
to whom the Act has been applied, the possession of 
the mortgagee in spite of the Satisfaction of the 


` debt will not become adverse to the mortgagors until 
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adverse possession is asserted by the mortg&mgee to 
the knowledge of such mortgagors. - ` - 
The remedy provided by s. 18 of the Bundelkhand 
Encumbered Estates Act is not the only remedy, 
which a proprietor is entitled to have recourse to in 
order to obtain-possession of mortgaged property from 
a mortgagee whose debt. is deemed to have been: 
satised under the provisions of the Act. The: 
remedy provided by the section is asummary remedy. 
and it does not in any way take away the rightof-- .. 
the proprietor to obtain possession in any other: way. 
t $ $ 
Where without acquiring any interest in the equity `, ` 
of redemption a mortgagee merely allows some of the 
mortgagors to redeem their shares without the con-|- 
sent. of the other mortgagors, the integrity of the” 
mortgage is not completely broken up , and the 
remaining mortgagors can still redeem the whole of `, 
the unredeemed portion of the mastgaged property. 
A Bett Bat v. Tantya SINGH, L. R.6 A.496 Civ 574 


Burden. of proof—Adoption challenged after long 


amber of years, See HINDU haw 817 
——_—— Adverse possession. See LIMITATION Act, 1908, 
Sch. I, Arts, 142, 144 995 


of. See MARRIAGE 


Cancellation of contract—Long silence, peer 
524 
Execution of deed—Pardanashin lady. See 


PARDANASHIN LADY 649 
Hundi lost by plaintifi—Payment, plea of. 
See Evrpexce ‘Act, 1872, s. 114 ill. (2)... .. ,234 


Insolvency proceeding—-Transaction, fictitious 
—Good faith. See Provincia, INSOLVENCY Act, 
1920, s. 53 357 


— Registered conveyance—Suit against third 
. party-——Consideration. See TRANSFER oF PROPERTY 
Act, 1882, s. 53 436 


Burma Habitual Offenders’ Restriction Act (H 
of 1919), SS. 4, 7—Criminal Procedure Code (Act 
V of 1898), ss. 110, 112, 587-—Upper Burma Criminal 
Justice Regulation (V of 1892), Sch. el. XV— 
Preliminary order—Failure to mention period of 
proposed restriction — Irregularity — Proceedings, . 
legality of. f o s ae" 

A preliminary order passed’ under s. 4 of the Burma 





Habitual Offenders’ Restriction Act omitted to state 


the period for which it was proposed to jê4s8 an order 
of restriction. On the same form, however, the Magis- 
trate assed a preliminary order under gs. 110 and 112 


~ of the Cr. P. C., and in this case a term of three years 


was duly entered.in the order: 


Held, (1) that the accused must have been aware 


- that the proposed. restriction order was for the same 


term as that mentioned in the order under ss. 110 and 
118 of the Or. P. Ca and that no failure of justice had 


_ in fact: beeroccasioned; . ; 


(2) that having regard to the provisions contained in 
cl. g&V of the Sch. II tothe Upper Burma Criminal 
d usjice Regulation, it could not be said that the pro- 
ceedings.had been: vitiated on account of the omiesion 
to state the period ‘of restriction’ in’ the preliminary 
order. R Maune Tuwa v. Exprror, (1925) A.I R 
(B.) 214; 3 R. 74; 26 Or. L. J. 1391 | 527 
———— S, 9— Restriction order, whether can be*passed 

against old offender—-Order which has been set,aside, 

whéther can be considered. $ Ë 

The mere fact that an accused person is an old ` 
offender is not a ground on which a restriction order 

pis te e$ 
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can be passed under s.9 of the Burma Habitual 
Offenders’ Restriction Act. 

“A Magistrate is not entitled to use an order which 
has been set aside, on whatever grounds, as proof 


. that an accused person is an old offender. R Neo Po 


Tuan v. Emperor, 3 R. 156; (1925) A. L R. (R.) 277; 26 
; 320 


* Or. L.J. 1844 - 
* t+ SS, 9,18—Conviction under 3. 18 (1)—Fresh 


term of restriction, whether can be amposed—Period 
`, of absence from: tract and period spent in trial, 

whethér*can be.excluded, , 

Section 9 of the Burma Habitual Offenders’ Restric- 
tion Act does not authorize the addition of a term of 
restriction to the sentence in the case of a conviction 
under s. 18 of the Act. 

Section 18 (2) of the Burma Habitual Offenders’ Res- 
triction Act Provides only that a period of imprison- 
ment under sub s. (1) of the section is to be excluded in 
computing the period for which the order of restriction 
shall remain in force. It does not permit thg exclu- 
sion of any period during which the accused has been 
absent from his tract in contravention of the order or 
of any period during which he has been under trial. 
R Emperor v. NGA Taa “Bay, 3 R. 167; (1925) A. I. R. 
(R.) 279; 26 Cr. L.J.1359 | : 399 


C.L F. Contract—Duty of vendor—Documents not 


delivered to purchaser—Short delivery—Liability of . 


vendor. 

Under a C.I.F. contract itis. the duty of the 
vendor to tenderto the purchaser the documents, 
which include the contract of affreightment, the insur- 
ance policy and invoice. Where this is done and there 
is a shortage in the delivery, the purchaser would 
have his remedy either against the ship or against the 
Insurance Companyas the case might be, but he 
would have no claim for goods which have not been 
landed against the vendor. Where, however, instead 
of delivering to the purchaser the necessagy docu- 


* ments undera C, I. F. contract thé vendor merely 


gives hima delivery order for specific quantities of 
goods and the specified quantities are not delivered to 
the purchaser, the vendor is liable to the purchaser in 
respect 8f the goods which are not landed. © T..D, 
Kusfar v. Berucx, 41 O. L. J. 500; (1925) A. I. R. (G) 
94i H 4 336 


©. P, Sourts Act (I of 1917), s. 6 (2)—Rules framed 
by Judicial Commissioner, 1.-2 (b)—Suit of value 
below Rs. 10,000—Appeal-—Value r®ised above 

Rs. 10,000~-Appeal, whether must be heard by Bench 

of two Judges—Practice. 

According to r.-2 (b) of the rules made by the 
Judicial Commissioner for disposal of cases either by 
a Bench of Judges or bya Single Judge, two condi- 
tions are-absolutely necessary in order thaw a first 
appeal filed in the Judicial Commissiner's Court may 


` be heard and determined by a Bench of two Judges, 


viz., the value of the ‘subject-matter of the suji which 
has given rise tothe appeal must be Rs. 30,000, or 
upwards, in the Court of first instance and the value 
of the subject-matter of the appeal must also be 
Rs. 10,000 or upwards. N CHUNILAL v. KIsHanpass 
BAMDAS 407 
Ç. P. Land Revenue Act (if of 1917), s.82—Re- 
cord of Rights, entry in—Presumption of correctness, 
scope of —Jamabandi, entry in—Settlement parcha. 
The presumption‘of correctness laid down ins. 82 
of tle ©, P, Land Revenue Act does not apply to 


GENERAL INDEX. 


“land. N LAXMANRAO v. SADASHEO 


-t067 
CG. P. Land Revenue Act—concld. 


every entry made at the settlement; it applies only 
to such entries as are to be found in the Record of 


. Rights. . 


The decision which a Settlement Officer-has to make 
after due enquiry into all claims to hold lands rent 
free is required to be embodied in para. 8 of the 
wajib-ul-arz which is a part of the Record of Rights 


-of the village. Neither an entry ina jamabandi nor 


a settlement parcha, unless supported by the wajib- 
ul-arz, can be presumed tobe correct under s. 82 of 
the C. P. Land Revenue Act. N Knus Cuanp v. MULLOO 

741 


———— 85, 159, 220—Land Revenue in, respect of 
sir field, non-payment of—Lambardar, remedy of— 
Civil suit, whether maintainable. 

A suit by a lambardar ofa village to recover from. 
the defendant the amount of land revenue payable in 
respect of a sir field leased to the defendant is barred 
under s. 220 of the C. P. Land Revenue Act.. f 

Such a.suit would be maintainable .where on an 
application under s.159 of the C. P. Land Revenue 
Act, the Deputy Commissioner has assessed a propor- 
tionate share of the land revenue of the village on the 
292 


C. P. Tenancy Act (Xl of 1898), ss. 35, 36— 
Hindu Law-—Surrender by tenant—Application by 
femalé heir to set aside surrender—Female heir 
placed in possession, whether entitled absolutely to 
holding—Succession, rule applicable to. ` 


Where an occupancy tenant surrenders his holdin 
to a landlord under s. 35 of the ©. P. Tenancy Act and 
the surrender is set aside, upon an application made 
under s. 36 of the Act, by the heir of the tenant who 
happens to be a female, and the female heir is placed 
in possession of the holding upon her urdertaking 
and paying the statutory: liabilities out of her own 
sepafate funds, the holding does not belong to her 
absolutely so ag to make her a fresh stock of descent | 
She takes only a widow's interest in the holding as if — 
the tenant were dead and she inherits the whole of it 


-for want of nearer heirs at the date of the surrender 


N Wasuveo v. Burwa, 21 N. L. R. 62; 
(N.) 306 


— ss. 49, 51—Muafi khairati, meaning of— 
Landlord and tenant—Occupancy tenancy—Rent, 
liability to pay. 

The entr? of land as muafi khairati in the revenue 
papers means that the land is held rerit-free or at a 
low rent by the favour of or under an agreement with , 
the malgulzar. Such an entry ddes not stand in the 
way of the landlord recovering the arrears of rent 
assessed on the holding so recorded. 

Mere length of’enjoyment without payment of rent 
does not, under ordinary circumstances, affect either 
the relationship of landlord and tenant or the latter's 
liability to pay to the former what is due to him on 
account of the assessed rental. ue 

The combined effect of as. 49 and 51 ofthe O. P, 
Tenancy Act isto make an occupancy tenant liable 
for the rent fixed at the settlement for the term of 
the settlement. A private agreement between the 
landlord and tenant not inconsistent with the Act, as 
to the amount of rent payable, can be given effect to 
only until.the next settlement, and at the next settle- 
ment the agreed rate of rent is superseded by a rate 
of. rent fixed by the Settlement Officer. N Kaun Onanp 
y, MuLLOR = 741 


(1925) A. L R. 
44. 
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©. P. Tenancy Act (| 0f1920), s. 13—-Tenant of 
holding in separate patti included in mahal, whether 
tenant of malguzar of patti or mahal. 

A person whose holding is situated in a separate 
patti consisting of khudkasht is a tenant of the 
malguzar of that patti and not of those of the whole 
mahal of which the patti forms apart. N Buisanu v. 
SUMER SINGH 231 


S. 89—-Surrender to some co-sharers, not re- 
cognised by lambardar, effect of —Suit for rent after 
such surrender, whether maintainable, 

A surrender made by a tenant to some co-sharers of 
a village without the intervention of the lambardar is 
a transfer and does not put an end tothe tenancy 
unless the lambardar chooses to recognise it. Such a 
transfer is no bar to a suit by the lambardar for 
recovery of rent from the tenant. N Jago v. MADHA- 
RAO 51 


s. 105—Transfer of occupancy holding —_ 

Remedy of landlord—Ctvil suit, whether maintain- 

able, 

Where an occupancy holding is transferred in con- 
travention of the provisions of the C. P. Tenancy Act, 
the sole remedy of the landlord is to recover posses- 
sion of the holding by an application toa Revenue 
Officer under s. 13 of the Act, and a civil suit for the 
purpose is barred under s. 105 of the Act. N Bisane 
V. SUMER SINGH g 231 


Champerty—Public policy---Unconscionable bargain. 

A fair agreement to supply funds to carry ona suit 
in consideration of having a share of the property, 
if recovered, ought not to be regarded as being 
opposed to public policy. Indeed cases may he 
easily supposed in which it would be in furtherance 
of right and justice and necessary to resist oppres- 
sion that a suitor who had a just title to property 
and no means except the property itself, would be 
assisted in this manner. But agreements of this kind 
ought to be carefully watched and when found to be 
extortionate and unconscionable, so as to be inequit- 
able against the party or to be made not with the 
bona fide object of assisting a claim ‘believed to bo 
just and of obtaining a reasonable recompense there- 
for, but for improper objects, as for the purpose of 
gambling in litigation or of injuring or oppressing 
others by abetting and encouraging unrighteous suits 
so as to be contrary to public policy, effect ought not 
to be given to them. 

A agreed to supply money to B for recovery of 
354 kanals of land to which he had a just title, but ` 
which he could not recover for want $f funds, in 
consideration of half the land geing to A, as soon as 
B's suit was decreed and the remaining half on B's 
death. A  becanfe responsible for the expenses of 
litigation and for the costs of the oppgsite party 
if B's suit failed. The actual expenses, however, of 
the litigation could not exceed Rs. 1,000 and did not 
in fact exceed Rs. 600, as B got a decree by com- 

romige: é 

Held, that the retvard (practically the whole of 
land recovered Ly B) which A was to get in return 
for about Rs. 600 wasso much out of all proportion 
that the bargain was unconscionable and, therefore, 
illegal as against public policy. L Kuso Dass v. Tosi 
Dass, 1 L. C. 131 229 


City of Bombay Municipal Act 4H! of 1888), 
“S, 147—Difference between rateable value and rent 
payable —Municipal taxes, excessof, paid by landlord, 
whether can be recovered from tertnt, ; 
Where the rent paid bya tenant is less than the 
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rateable valuc of the premises, the landlord? can, 
under s, 147 of the City of Bombay Municipal Act, 
recover from the tenant the amount of the’ Municipal 
taxes which he has to pay on the difference betwéen 
the rent payable by the tenant and the rateable value 
of the premises fixed by the Municipality. This 
right to claim from the tenant a certain portion of 
the Municipal taxes which the landlord is required to 
pay has nothing whatever to do with thé question of 
the rent payable by the tenant under the provisions 
of the Bombay Rent (War-Restrictions) Act. 
Section 6 of the Bombay Rent (War Restrictions) 
Act applies to an entirely different stat of faots to 
that which was intended- to be covered by the pro- 
visions of s. 147 of the Oity of Bombay Municipal 
et. : hd 
Where a landlord can show that the rateable value 
of the premises occupied by the tenant exceeds the 
amount of the rent payable in respec? thereof by the 
tenant, he is entitled to take advantage of the pro- 
visions of s. 147 of the City of Bombay Municipal 
Act, irrespective of any of the provisions of the 
Bombay Rent (War Restrictions) Act. B SorAnJI Rus- 
vous! Sungpar v. R. H. Paruck, 27 Bom. L. R. es 


e 
Civil Procedure Code (Act V of 1908), s. 2 (2); 

O. 1, r. 10 (2)—Order discharging defendant, whe- 

ther decree---Appeal, whether lies. 

An order passed under O. I, r. 10 (2) of the C. P. C., 
discharging a defendant from the suit cannot be re- 
garded as falling within the definition of a “decree” in 
8. 2 (2) of the Code and as such no appeal lies from it. 

The mere drawing up ofa formal-decree cannot 
ipso facto make the corresponding order an appealable 
one, if it does not in itself really fall within the de- 
finition of a decree. N SHANKAR Raov. RaGHUNATHRAO 

f 331 


- SS. 2 (11), 52—Legal representative, decree 
obtained against—Creditor, whether entitled to pro- 
ceed against property in hands of legal representa- 
tive in gxcess of his share— Auction-purchaser, posi- 
tion of—Muhammadan Law—Widow, whether legal 
represeniative. 

Where a decree is passed against a party as the 
legal representative of a deceased person and the 
decree is for the payment of money out of the property 
of the deceased in the hands of the judgmapgt-debtor, 
the decree may be executed by the attachment and 
sale of any such property under s. 52 of the C.P. C. 
The lega? representatives of the deceased must settle 
the matter of their shares between themselves. The 
creditor is entitled to attach and sell any property of 
ths deceased in payment of the judgment-debt 
independently of the fact whether such property is up 
to the share of the judgment-debtor in the property 
of the deceased, or in excess thereof. The section 
gives a speedy remedy to a creditor of a deceased 
person and saves him the trouble of waiting until 
the dgferent heirs have decided between themselves 
either amicably or through Court as to what property 
each heir is to inherit. The creditor is not concerned 
with the rights of the heirs but is only concerned with 
his own right to recover his deht out of the property 
of the deceased. If the legal representative wkp is 
sued does not exercise due diligence to satisfy the 
debt out of the least amount of the property wifich 
would suffice for the purpose and a larger portion cf 
the property than is necessary is scld in cxecution of 
the decree, he will be liable for his negligence and 
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want $É care in damages to the other heirs of the de- 
ceased, but the latter would have no remedy against 
the auction-purchaser where no fraud or collusion is 
alleged. 

The widow of a deceased Muhammadan who retains 
possession of the property of the deceased in lieu of 
her dower is a person who in law represents the estate 
of the deceased and is, therefore, a legal representative 
within the meaning of the definition of the term given 
in s. 2 (11) of the C. P. C. O Anis Auman v., Harizun- 
wissa, 2 O. W. N. 407; 12 O. L. J. 512; (1925) A. L R. 
(0.) 515 534 


S. 11 Foreign judgment—Submission to juris- 
diction, what amounts to— Application for adjourn- 
ment—Ex parte decree, application to set aside— 
Appgal—Voluntary submission. 

A voluntary appearance bya party in a Foreign 
Court of Law amounts to a submission to its jurisdic- 
tion and deprivesthe party of the right of disputing 
the enforceability of the judgment of the Foreign 
Court in a British Court. 

An application by a defendant for an adjournment 
of the case and to set aside an ex parte decree passed 
against him dnd an appeal against an order refusing 

- to set aside the decree are all voluntary acts and as 
such amount to submission tothe jurisdiction of the 

Foreign Court. N JANKI SETHANI v. LAXMINARAYAN 

129 
$.11--Llindu Law—Alienation by widow—- 

Suit by reversioner challenging alienation— Plea that 

plaintiff is not reversioner, not taken-—Subsequent 
-. suit by sons of previous plaintiff—Plea that plaint- 

iffs are not reversioners, whether barred —Res judi- 
cata-—Remote reversioner, whether can maintain suit. 

Plaintiffs alleging themselves to be the pre- 
‘ssumptive reversionary heirs of one M brought a suit 
against the latter's widow and against certain trans- 
ferees from the widow challenging the transfers made 
by the widow in favour of the latter. One of the 
pleas set up in defence was that the plaintiffs were 
not the reversioners of M. Ina previous suit fèr a 
similar relief brought against the widow and a eertain 
transferee from her by the father of the plaintiffs 
the defendants had not raised the plea that the then 
plaintiff was nota reversioner of M, It was found 
on the eviderfce in the present suit that plaintiffs 
were not the reversionérs of M: . 

Held, that’ the question whether the plaintitis 
were or wesé not the reversioners of M was not res 
judicata by virtue of the failure of the defendants 
to raise the plea in the previous suit brought by 
plaintifis’ father. 

Where the immediate reversioner of a deceased 
Hindu is a minor it is not competent to remoter 
reversioners fo maintain a suit to challenge alienations 
made by the widow of the deceased. It is, however, 
open to them to.sue as the next friends of the misor 
so as to obtain a decree in the minor's nae. A KALI 
CHARAN SINGH v. BAGESHAR KUNWARI, 23 A. L. J 653; 
(1925) A. L R. (A) 585 ° 3974 


s. 11 — Res judicata—Hindu Law- - Point 
family—Suit by manager—Deeree, whether binding 
on member's. - 

A manager of a joint Hindu family represents the 
family, and, therefore, all its members, as against a 
third party. When he institutes a suit as manager in 
the inferest of the family against a stranger all the 
members must be deemed tobe represented in it 
through him. ¿The result of the suit binds not only 
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the manager but all the members of the family unless, 
of course, any fraud or collusion were established 
which would vitiatethe decree. The mere ground 
that in the opinion of the minor sons their fathers did 
not look after the case sufficiently well, or that they 
were careless or negligent in the conduct of their case, 
would not be a good ground for ignoring the effect of 
the decree. The question of carelessness or negligence 
may arise in cases where a suitis instituted by a 
guardian on behalf of his ward and the question of a 


_ ease being properly and fairly fought out may also 


arise when a limited owner like a Hindu widow is 
representing the estate for the time being. But these 
considerations cannot arise when the manager of a 
family, not as a mere reversioner, but as proprietor in 
whom the interest actually vests, institutes a suit and 
instead of impleading ‘all the members of the family 
sues on their behalf as manager. . 

A decree obtained under such circumstances is 
binding not only on all the members of the family 
who are then alive but also on those who are born 
subsequently. A Ram RATAN v. DURGA Koerr, L.R. 6 
A. 545 Oiv. 120 


8. 11 --Res judicata—Matter heard and finally 
decided, necessity of. 

To support a plea of res judicata it is not enough 
that the parties to both the suits are the same and that 
the same matter is in issue. The matter must have 
been heard and finally decided in the previous suit. 
C NRIPENDRA Nara BHOWMIK v. Basanta KUMAR 
LaAHIRI, 29 C. W. N. 861 207 


s. 11--Res judicata—Matter not decided by 
Appellate Court, whether operates as such. 4 
Where there is an appeal from the decision of the 

First Court, the finality of that decision is destroyed 
and the judgment of the First Court is superseded by 
the judgment of the Court of Appeal. Ifthe Appel- 
late Court does not, for any reason, think fit to decide 
a certain matter arising in the suit itis left an open 
question and the decision of the Trial Court on that 
matter does not operate as res judicata in a subsequent 
suit between the parties. C NRIPENDRA NATH BHOWMIK 
v. Basanta KUMAR Lanier, 29 C. W. N. 861 207 


- 8. 11—Res judicata—Subject-matter of suits, 
identity of, whether necessary, 

For the application of the principle of res judicata 
it is not necessary that the subject-matter, in the sense 
of the property jnvolved, in the two suits should be 
the same. O ALI MOHAMMAD SHAH v. GAURI SHANKAR 
Lar, 2 O. W. N. 430; (1925) A. I. R. (O.) 444; 12 O. L. 
J. 524; L. R.6 A. (0.) OL . 282 
-——— S, 11—Res judicata—Suit against benamidar 

—Beneficiat owner, whether bound. 

As the result of a proceeding by or against a benami- 
dar the person beneticially entitled is fully affected by 
the rules of res judicata. B KONDI SAVLA BACHAL 
v. BANACHAND CHENIRAM Marwarty23.Bom. L. R. 667; 
(1925) A. I. R. (B.) 422 e 220 
s.11—Res judicata, whether operates— Suit 

for title, dismissed for want bf limitation—Sub- 

sequent suit based on different title, whether lies. 

Where a declaration of title ina suit is claimed 
merely as a step towards the decree sought, namely,-a 
decree for possession, and the suit with regard to the 
relief for possession is dismissed on the ground of 
limitation and no finding is given on the question of 
title, the mere fact shat the reliefas to declaration 
has not been granted will not, under Exp. V te 
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s. ll ‘of the C. P.C., operate to render the question 
of title ves judicata in a subsequent suit. s 

A suit by the plaintiffs to recover possession ofa 
*ease-hold interest in which they claimed asthe heirs 
of their father was dismissed on the ground of limita- 
tion. Subsequently they brought a suit to recover the 

property claiming, not through their father, but as 
reversionary heirs of the last full owners : 

Held, that the suit was not barred by the principle 
of ves judicata inasmuch as (a) the question of title 
was not heard and finally decided in the previous 
suit and (b) the subsequent suit was not based upon 
the same title as the previous suit. C NRIPENDRA NATH 
BuowMik v. Basanta Kumar LAHIRI; 29 O. W. Be aol 
——— 8. 11, O. XXI, r, 2—Exzecution of decree— 

Certification, application’ for, by judgment-debtor, 

dismissal of—Application by decree-holder, whether 

maintainable—Res judicata— Joint decree—Decree- 
holder, one, whether can certify satisfaction of 
entire decree. - 

Where an application made by a judgment-debtor 
under para. 2 ofr. 2 of O. XXI of the C. P. ©., for 
certification of a, payment made by him to the decree- 
holder in satisfaction of the decree is dismissed, 
there is nothing to prevent the decree-holder himself 
from certifying the payment to the Court under 
para. 1 ofr. 2 of O. XXI. The order dismissing the 
judgment-debtor's application does not operate as 
res judicata in such a case. Pat SapHo Saran PANDE v, 
SUBHADRA 195 


— §.11, O. XXII, rr. 4, 9, Sch. Il, para, 20— 

Application to file award—Death of defendant— 

|” Substitution, absence of—Abatement—Suit to enforce 

award, maintainability of—Validity of award, 
whether can be challenged—Res judicata. 

An order that an application to filean award has 
abated owing to the legal representatives of the 
deceased defendant not having been brought ‘upon 

- the record ,within the prescribed period. is in the 
same categoryas anorder refusing to file the award 
and neither of them operates as res judicata so as to 
bar a regular suit by the plaintiff to enforce the award. 

A suit can be filed to enforce an award without the 
plaintiff . first obtaining an order that the award 
shall be filed. In such a suit the validity of the 
award can be assailed by the defendant. B ABDUL 
Aziz SHEKH v. CHanpu Sonu Kuopxe, 27 Bom. L. R. 
652; (1925) A. I. R. (B.) 418 


gs. 13, 44—Foreign decreé, execution of-— 
Executing Court, whether can refuse to execute decree 
on ground of want of jurisdiction. 





The provisions of 8.13 of the C.P. O. are applic- 


able to decrees that are transferred to British Courts 
for execution under the provisions of s. 44 of the 
Code and itis open to an Executing Court to whom a 
decree has been sent for execution under the pro- 
visions of s. 44 torefuse execution on the ground 
that thg Court tHàt passed the decree had no juris- 
diction to pass it. G PANCHARI MAJUMDAR v. QIRI- 
DHARIMAL Monzsrt, 41 C. L. J. 508; (1925) A. I R. (O) 
955 is 347 
~:8, 20 (c)—Agreément to supply goods— 

Breach—Suit for damages—Place of suing. 

A suit for damages for the breach -of a-contract to 
supply goods is thaintainable at the place where the 
price of goods agreed to be sold is made payable 
under the terms of the contract. N P. D, BOLTON. v. 
HARIIWAN ULLABHJIWAN ` 181 
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) j 7 : 
———— S. 20 (c)—Contract Aci (IX of 1872), s. 91 


recovery of price—Place of suing.- 

Plaintiff who carried on business at Delhi sold 
certain goods to defendant who resided at Meerut 
and delivered the goods to the Railway Company 
at Delhi for carriage to Meerut. Defendant failed to 
pay for the goods and plaintiffs filed a suit for the 
recovery of the price of the goods at Delhi: * Pa 

Held, that‘the goods having been delivered to the 


—Sale of goods—Delivery: to` carrier--Suite for 


- Railway Company at Delhi must, by virtue of the 


provisions of s. 91 of the Contract Act, be deemed to. 


have been delivered to the defendant at Delhi and 
that the Delhi Courts had, therefore, jurisdiction 
to entertain the suit. 

Where goods are sold by one person to another, 
the price for the goods must, in the absence. of a 
contract to the contrary, be presumed to have been 
agreed to be paid at the place of residence of the 
seller. L FIRM Amar SINGH-DHUMI'MAL v. SHARUF-UD- 
Dry, (1925) A. I. R. (L.) 355; 7 L. L. J. 395 751 


s. 20 (c) — Jurisdiction—Assignment of 
clfim—Forum of suit. 
An assignment of aclaim whether voluntary or by 


virtue of adjudication of the person in whom that. 


claim resides, isa part of the cause of, action in a 
suit in respect ofthat claim, which gives jurisdictiop 
to the Court within whose limits the said assignment 


took place to entertain the suit. S OFFICIAL saree 
7 i 9 


v, NARAINDAS-LOTARAM i 
—— 85, 24, 115—Criminal Procedure Code (Act 





>- V of 1898), ss. 190, 191, 195, 200 (aa), 476, 476-B— - 
Elections Offences and Enquiries Act (XXXIX of. 


1920), s. 6--Evidence Act (I of 1872), s.. 8—EHlection 
Commissioners, whether Civil Court—Order under 


s. 476 making complaint—Appeal, whether lies—- 


Revision—Transfer of case to High Court—Cogniz- 
ance of case by Magistrate—Complainant, whether 
can be examined. i g 
- The right of appeal doesnot depend on what a 
Coust ough§to have done but depends on what it 


` actually did. 


1 


Where jurisdiction is usurped by a Court in passing 
an order against which an appeal would lie if it had 
been passed with jurisdiction, an appeal against the 
order -passed cannot be defeated on the*ground that 
the order was made without jurisdiction. i : 

` Where the Court of Election Commissiôners profess- 

ing to act asa Civil Court assamed ‘jarisdiction 
under s. 476 ofthe Cr. P.C., and passed an order 
under “that section making a complaint: against a 
certain person : 

Held, (1) that an appeal against the order was com- 
petent under s. 476-B of the Code to the District Judge 
of the District within the local limits of. which the 
Court of the Election Commissioners was sitting; 

@) that under s. 24 of the C. P. C.,.the High Court 


_ had jurisdiction to transfer the appeal to its.own file; 


(3) that assuming that no appeal lay from the order 
the High Court could treat the appeal as a revision 
andgcould set aside the order passed by the Election 


Commissioners if it was satisfied that they had no- 


jurisdiction to act as a Civil Court. 

Even if Election Commissioners appointed under 
the provisions of the Elections Offences and Enquiries 
Act are to be taken to be a “Court” in view of the s. 3 
of the Evidence Act and s. 6 of the Elections Offences 
and Enquiries Act and their powers to hold enquiry, 
take evidence and record a finding, they are nota 


‘ 
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“Qivil Court within. the meaning of s. 476 of the Cr. -` 
hey constitute a Special Tribunal, out of the 
ordinary course, appointed by a Special Act and Rules- 
made by Government to hold an enquiry, to arrive at 
a conelusion and to make a report. If-they purport to 
make. a complaint under s.476 ofthe Cr. P. ©., the 
complaint must be deemed to be one under s. 195 (1) 
(b) of ‘the Gode by a “Gourt” in its wider meaning 
excluding a “Civil, Revenue or Criminal Court.” But 
even then they would not be considered to be sub- 
ordinate tothe principal Court of Ordinary Original 
Civil Jurisdiction under sub-cl. (3) of s.195 of thé 
Code. A Magistrate who receives such a complaint 
would have jiurtsdiction to proceed under s. 190 (1) (a) 
of the Code treating itasa complaint made under 
s. 195 (1) (b) of the Code-in which case the examination 
ofthe cemplainant wotld not be required in view of 
the provisions of s. 200 (aa) of the Code, It would also 
be open to the Magistrate to proceed under s. 190 (1) 
(c) of the Code ulon information received from a. 
person other than a Police’ Officer in which case the 
Magistrate would have to pay due regard to the pro- 
< visions of s. 191 of the Code. A Bras Swane. ` 
EXmprror, 23 A, L. J. 845 630 


——-—— S. 39—Execution of Decree, transfer of— 
Original Court, whether cam have decree re-trans- 
ferred to itself. : 

Once a certificate of non-satisfaction is granted by 
t the Court to which a decree has been transferred for 
execution, the Original Court is competent to re-trans- 
fer the decree on proper application being made to it 
“ for the purpose. The date of the receipt of the certifi- 
< cate by the Original. Odurt is immaterial. L Firm 
** Hira LAL-ANANT RAM v: Fram Sueru Mar-Cuaina MAL 
+ $ G 5 


ss, 39, 41—Ezxecution of decree—Transfer 

of decree—Certificate, non-receipt of—Transfer to 

another Court, legality of. 

Once a decree is transferred for execution to 
another Court under s. 39 of the Œ. P. C., the Court 
‘which passed the decree ceases to have jwrisdictien 
till it receives a certificate under s. 41 of the Code 
from the Court to which the decree was transferred. 
An-order by the Court which. passed the decree 
transferring the decree for execution to a third 
_ Court before tlf- receipt of the certificate under s. 41 
of the Cod from the Court to which the decree has 
already been ‘transférred for execution is without 
jurisdiction mtd, therefore, a nullity. O JANG BAHADUR 
v, Bunt Manso, 12 0, L. J. 287; 2 O. W. N. 313; (1925) 
A. I. R. (0.) 428 4 .> 99 


S. 42— Transfer of decree for execution—. 

Fresh application for transfer—Original Court, 

jurisdiction of. 

The fact that under 5,42, C.P. C. the Court to 
which a decree is transferred for execution is give 
the same powers in executing the decree asevest from 
_ the start inthe Court passing the decree, does not 
divest the parent Court of fhe jurisdiction which it 
alone enjoys of making orders of transfer. L Fre 
Hira LAL-ANANT Raw v. Pirs SHERU Mat-Crara’ MAL 

. aT ` 958 
~ S: 47—Execution of decree—Waste- com- 
mitted by judgment-debtor since date of decree— 

Damages --Procedure-—Separate suit, whether lies. 

Where in execution of a decree for possession it is 
alleged *that waste has been committed by the 
judgment-debtor and he has caused wilful damage 
to the property, after the date of the decree, the 
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question is one arising between the parties relating 
to the execution, discharge or satisfaction of the 
decree, and must be determined by the Court 
executing the decree and not by a separate suit. If 
the execution Court finds that the alleged waste has 
been established it can award damages to the decree- 
holder against the judgment-debtor. B Bar LALBU v. .. 
Monax LAL GOKALDAS Javert, 27 Bom. ÉE. R. 687; (1925) 

A. I. R. (B.) 385 : 205 


~-—~— $. 47—-Execution of incorrect decree—Sale 
confirmed in favour of stranger—Aimendment of 
decree—Sale, setting aside of. 
_ À sale in favour of .a stranger in execution of an 
incorrectly prepared decree, cannot, after theesale 
has been confirmed,- be set aside, on an application 
under s. 47, C. P. C., simply on the ground that the 
decree has been subsequently amended, in the absence 
of any allegation of fraud or collusion. A AGHA 
Hosarn v. Qasr ALI, 23 A. L. J. 946; L. R. 6 A. 580 


Civ. 1018 
——— 8. 47, object of. $ 

The main object underlying s. 47 of the C. P. ©. is 
to prevent multiplicity of suits and to secure that all - 


- matters which can be decided in the suit shall be so 


decided. C Kayen Biswas v. BAHADUR Kuan, 420. L. 
J. 22; 30 C. W. N. 41 744 


—~—— 5, 47, 0. XXI, rr. 58, 63— Execution of 
decree—Decree against sons of debtor—Other members 
of family, whether can be made parties to execution 
proceedings—Attachment—Objection, order on—Pro- 
cedure. ; 

The manager of a joint Hindu family consisting of 
himself, his sons and his brothers, incurred debts as 
the manager of the family. After his death his sons 
were sued as representing him and a decree was 
obtained by the creditor against them and the 
assets of the deceased. A house was attached in 
execution of the decree and the brothers of the 

-deceased objected that their share in the house could 
not be attached. Thereupon the decree-holder moved 
the Court to join the objectorsas parties to the 
execution proceedings. The application was rejected. 

Tn revision : 

Held, (1) that the decree having been obtained 
against the sons ofthe deceased alone, it was not 
binding on other members of the family or persons in 
possession of the family property ; 

(2) that the question relating to thé satisfaction of 
the decree fell within the purview of s. 47, C. P. C., 
and that as the brothers of the deceased were neither 
parties to the suit nor the representative of any party, 
they could not be joined in execution. proceedings ; 

(3) that the decree not having been obtained against, 
the deceased debtor himself and the property ‘in the 
hands of his brothers having come to them by’ 
survivorship and not from the deceased, ss. 50, 52 and 
53 of the O. P.O, had no application to the case; 

(4) that the objection of the brotherg to the attach- 
ment having been allowed, the order could only lee*set 
aside by a suit under O. XXI, r. 63 of the C. P. 0. 
N PrsToNJI v. Ganpat, 8N, L. J.978; (1925) A.I. R. 
(N.) 288 f 888 

——- $$. 47,115, 0. XXI, rr. 83, 89, 90, 91, 92 
Execution of decree—Sale, application to postpone, ` 
refusal of—Sale carried out—Appeal—Revision— _ 
Application to set aside sale, absence of—Con- 
firmation of sale—Duty of Court. 

Where no application is made under rr: 89,90 or 91 
of the O. FP, C., to set aside an auction-sale, the Court 
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has no alternative but to confirm the sale. Where a 
judgment-debtor’s application to postpone an auction- 
sale is rejected under O.-XXI, r. 83 of the C. P. C., and 
the sale is subsequently held, the remedy of the 
judgment-debtor is to make an application to set aside 
the sale under r. 89 or r. 90 of O. XXI, or to apply in 
revision to the High Court under s. 115 of the Code to 
have the proceedings of the Execution Court set aside 
upon the ground that the postponement of the sale had 
been improperly and illegally refused and not in pro- 
per exercise of the judicial discretion vested in the 
Court. The sale having once been held it is not open to 
the judgment-debtor to appeal against the order refus- 
ing to postpone the sale. RN. K. R. R.M. Cuerry 
Fires *v. SUBRAYA MUDALIAR, 3 R. 132; (1925) A.I. R. 
(R) 271 300 


— S. 47, O. XXI, r. GO—Judgment-debtor, a 
minor — Non-representation by guardian—Irregu- 
larity. 

Non-representation of a minor judgment-debtor by 

a guardian in execution proceedings amounts only to 

an irregularity and is not-in itself a sufficient ground 

for avoiding an execution sale. © Marior RASUL v. 

ABDUL Sai, 30 C. W. N. 86 765 


s. 47, O. XXI, r. 95— Lxecution of decree— 
Auction sale—Delivery of possession to auction- 
purchaser, whether proceeding in execution of 
deeree- -Order confirming possession, whether can be 
set aside, 

The proceeding relating to delivery of possession to 
an auction-purchaser, whether he be a stranger or the 
decree-holder, is not a proceeding in exeeuticn of a 
decree and any question arising in such a proceeding 
is not a question relating to the execution, satisfaction 
or discharge of the decree within the meaning of s. 47, 








Where possession has once been delivered to the 
auction-purchaser, the order confirming delivery of 
possession cannot be set aside on the ground that the 
application for delivery of possession was made 
beyond the period of limitation prescribed therefor. 
C Sayan BALLAV Sana v. BRoJENDEA Lar Poppar 196 
m § 5O—Hindu Law—Joint family—Decree 

against member—Execution of decree—c\ttachment 

of judgment-debtor’s interest in joint family property 

—-Death of judgment-debtor--Execution, whether can 

proceed against remaining members of family. 

The attachment of the undivided interest of a co- 
parcener in joint family property in execution of a 
decree creates a charge on such intefest which is not 
extinguished by the subsequent death of the co- 
parcener. eed h 

« Respondent ébtained a money-decree against one A, 
who was a member of a joint Hindu family along with 
his father, the appellant. In execution of his decree 
respondent attached the undivided share of A in the 
family house to the extent of half. After the attach- 
ment but before the sale A died and the respondent 
wanted to procéed with the execution against the 
attached property in the hands of the father : 

Held, (1) that the attachment of A's interest in the 
family house created a charge in favour of the respond- 
ent which was not extinguished by A's death ; 

(2) that in respect of the equity of redemption of A's 
share in tho house over which the charge had been 
created by attachment, the appellant was the legal 
representative of A and thatthe execution of the 
decree could proceed against him. A Fagin CHAND v. 
Bast LaL, L, k 6 A. 511 Oiv; 23 A. L. J, 877 291 
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e 
————- S. 52—C. P. Tenancy Act (I of 1920), ss. 

11, 12—Occupancy holding, non-transfesable— 

Mortgage-decree—Sale of holding after death of 

judgment-debtor—Balance of sale-proceeds'in hands 

of heir, whether assets of deceased tenant —Legal 
representative, liability of. 

Where in execution of a mortgage-decree obtained 
against an occupancy tenant, a non-transferable oc- 
cupancy holding of the judgment-debtor is sold after 
the death of the judgment-debtor, the -surplus .sale- 
proceeds paid to the legal representative of the judg- 
ment-debtor do not represent theassets of the deceas- 
ed so as to be liable to attachment in execution of a 
money-decree passed against the legalerepresentative 
of the deceased as representing the estate of the 
deceased. 

In order to fasten liability on the heir-atglaw or 
legal representative of a deceased person the right 
which has devolved upon the legal representive must 
be property which can be disposed of for the pur- 
pose of satisfying the debt due by the deceased. 

Succession toa non-transferable occupancy holding 
cregtes no personal liability upon the heir of the occu- 
pancy tenant to pay the debts of the deceased. 
N Bonprv v. Misriya 477 
§2--Legal representatives, suit against— 

Assets not proved—Dismissal of suit, legality of. 

A suit against the legal representatives of a deceased 
debtor should not bé dismissed on the mere ground 
that the defendants are not in possession of any 
portion of the estate left by the deceased. N SHANKAR 
LAL v. GANESH SINGH 236 - 
——-— 88.63, 73—Erecution of decree--Property 

attached by Court of higher grade sold by Court of 

lower grade—-Procedure--Transfer of sale-proceeds 
to Court of higher grade—Rateable distribution. 

Where property which has already been attached 
bya Court of a higher grade in execution of a decree 
is sold by a Court of a lower grade in execution of 
another decree against the same judgment-debtor, 
the Court of the higher grade has jurisdiction, under 
s. 93 of theC..P. C., to direct that the sale-proceeds 
of the property, along with the execution application 
pending in the Court of the lower grade, should be 
transferred from the latter to the former Court, and 
thereafter to distribute the sale-proceeds rateably 
amongst the decree-holders who have qualified them- , 
selves under s. 73 of the C. P. C. B Drgxarfa MALAPPA 
HUBLI v OHANBASAPPA RACHAPPA NEELI, 27 Bom. L. R. 
917; (1925) A. I, R. (B.) 420;49 Be655 “e 980 
——-—— $, 75-—Mortgage suit—Defence that mortgage- 

deb? had been satisfied out of usufruct—Commission, 

issue of —Commissioner, authority of, scope of. 

The defence to a mortgage suit was that the mort- 
gagee had been in possession of a portion of the 
mortgaged property and that the mortgage-debt had 
been satisfied out of the usufruct ofthe property. 
Aé the request of the defendant a Commissioner was 
appointed Dut it was not clear for what purpose the 
commission was issued: . : 

dield, that the Trial Court could not delegate all 
itse judicial powers to the Commissioner and that 
the utmost that the Commissioner could do was to 
investigate and report on the amount of profits de- 
rived from the mortgaged land during the years in 
suit, but that he would have no power to take evi- 
dence as to the plaintiff's ‘possession or the e&tent of 
that possession, Pat Ram CHANDER TEWARY v..GuDap 
Porepar, 3 Pat, L, R. 136; (1925) A. L R. (Pat) Sre 


——— 5. 
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.—— — Ss 92— Plis trust—Suit to recover possession 
by wogshipper, whether maintainable—Procedure. 
In respect of properties which form part of a public 
trust, a mere worshipper can have no right by way of 
.a suit under s. 92 of the C. P. O. to obtain possession of 
the properties except in the manner prescribed by that 
section. The proper course in such a case is to file a suit 
under s. 92 for the appointment of trustees. When the 
trustees arë properly appointed they can file a suit 
for setting aside any alienations of the trust property 
which might have been effected and for the recovery 
of possession of the properties from the alienees or 
from persons who are in possession of them. R Saw 
Durmay v BAGGAH SINGH, 3 R. 213; (1925) A. I.R. (R) 
294 623 





— S. 92—Suit relating to trust—Ejectment of 
transferee of trust property, whether can be claimed 
~-Transferee, whether can be made party to suit— 
Jurisdiction. 

The words “granting such further or other relief as 
the nature of the case may require” in‘ sub-clause (h) 
of s. 92 of the O. Pi ©., refer to reliéfs ejusdem 
generis with the other reliefs specifically mentioned 
in the section and not to every possible relief which 
a Civil Court may grant. 

In asuit framed under s. 92 of the O. P. C. a 
decree for actual possession agdinst transferees from 
a trustee cannot be properly passed. There is, how- 
ever, no objection to impleading the transferees of 
the trust property in such a suit or to declaring in 
that suit that the property in dispute is trust pro- 
perty, and armed with such a declaration the plaint- 

‘iffs can bring a subsequent suit to eject the trans- 

ferees from the trust property. 

The jurisdiction given by s. 92 of the ©. P. C., to 
the principal Civil Court of Original Jurisdiction is 
a special jurisdiction given fora particular purpose 
and where the purpose of the section would not be 
furthered by the inclusion ofa particular relief in a 
suit, it would require strong grounds for holding 
that the relief is within the section. A Ram Ryp 
Gosuain v. RAMDHARI BHAGAT, 23,4. L. J. 601; L RG 
A. 352 Oiv.; (1925) A. IR. (A) 683; 47 A. 770 e 40 


— 8. 92—Trust—Suit for removal of trustees and 

, appointment of new trustees—Aliences from trustees, 

„ Whether care be impleaded—Relief, form of— 
Jurisdictton of Court. f 

~- Where in a ‘suit under s. 92 of. the C.P. O, a 
breach of trest is eomplained of, and an alienee of 
trust property denies that the property is the subject 
ofa trust, he is a proper party to the litigation, 
puss no decree in ejectment can be given against 


im, 
~“ Where either a breach of trust has been committed 
or. the direction of the Court is necessary for the 


in the trust can ask the Court, in a suit under s. 92e 
of the C. P. C., to appoint new trustees. Afer such 
new trustees have been appointed it is open to them 
. to take steps to recover possession of the propertye 
from the hands of the trespassers who may hold the 
properties. ` z | 
In a suit under s. 92 of the Q. P. C., it is within 
the jurisdiction of the Court to first decide the ques- 
tion whether the property. in dispute is or is not 
trust préperty, and sucha question ought to be 
decjded jn the presenca of persons who are interested 
in danying the trust, for instance, persons who have 
obtained. a transfer of the property from the. trustee, 
e 


+ 
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They may not be absolutely necessary parties to the 
suit, but if they are impleaded, it cannot be said that 


. they have been improperly impleaded. Even, how- 


ever, ifitis held that the properties are trust pro- 
perties and that the defendants are mere trespassers 
and have no right to retain possession thereof, the 
Court cannot, in sucha suit, order their ejectment. 
But theré is nothing to prevent the Court from 
declaring that the properties are trust properties 
and that they vest in the newly appointed trustees. 
A Lacuman Prasad v. Monta, L. R 6 A. 405 Civ.; 23 
A.L. J. 795; 47 A. 867; (1925) A. I. R. (A.) 759 639 


——_——-s. 94 (d), O. XL, r. 1—Receiver, whether can 
be appointed by Court suo motu—Haxecution of decree 
—Attachment of prospective rents, legality of—~ 
Order directing tenants to pay rent to decree-holder 
—Order permitting decree-holder to file suits to 
recover rent—-Procedure. 

An existing debt can be attached in execution ofa 
decree, but there is no provision of the Code under 
which a debt that has not yet fallen due can be attach- 
ed. An attachment of rents which have not fallen due 
but are only prospective is merely an attachment of a 
debt that has not yet accrued due, and cannot, there- 
fore, be permitted. ; 

An Executing Court has no authority to empower 
anyone to collect the rents of attached property 
except by duly appointing him as a Receiver. 

An Executing Court has no power to order the ten« 
ants of the judgment-debtor to pay their rents to the 
decree-holder, and if the tenants refuse to ‘pay the 
rents to the decree-holder they cannot be prosecuted, 
The rents can be recovered, if necessary, by suit by a 
duly appointed Receiver. 
` The Executing Court has no power to authorize any 
one but a Receiver to file suits to recover rents 
of property belonging to the judgment-debtor, 

A. Receiver can be appointed by the Court on its own 
motion. R Maune Turin Zan v. S. A: S. Firm, ee 


235; (1925) A. I. R. (R.) 318 


—— S. 96-—-Agreement that parties would abide 
by decision of Court---Appeal, whether lies, 
Where in pursuance of an agreement between the 

parties to a suit that they will accept a decision 

arrived at by the Court, the Court proceeds outside 
its ordinary jurisdiction, the proper inference is that 

‘there was to be no appeal from the decision. This is 

not, however, a test of universal application, and it 

‘does not follow that unless the Court has proceeded 

outside its ordinary jurisdiction a right of appeal 

always exists. i 
The parties to a svit made statements to the 

Court that whatever decision was given “by the Court, 

on the basis óf the documentary evidence would be 

accepted and agreed to by the parties. The Court 
examined the documentary evidence and pronounced 

a decision thereon: 

Held, that it was intended by the parties that 
whatever decision was arrived at by the Oourt would 
be conclusive and that no appeal would be prefefred 
against it and that, therefore, an appeal against the 
decision was not competent. A BALLABE Das v. SRI 
Kisuen, L. R.6 A. 541 Oiv | 586 
—-——- 8. 99—Parties, non-joinder of, affecting 

decision on merits—Decree, whether must be reversed, 

Where the merits of a case have been affected by the 
non-joinder of a necessary parfy, the provisions of 
s. 99 of the O. P., ©., can have no application. G ABDUR 
RawAMAN Mrayv, SALIMANNESSA BIBI 121 
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t e, 100—Appéal, second—Contention given up 
in first appeal, whether can be raised. 


` An appellant is not entitled to raise a contention in ` 


” second appeal given up by him in the lower Appellate 
: Court. N NARAYAN v. BEHARILAL 18 


—-—— 8, 104, Sch. Il, paras. 17, 19—Arbitration, 
reference to-—Order filing agreement of reference— 
Arbitrators, refusal of, to act—Revocation of refer- 
-ence—Appeal, whether lies—Remand—Revision. 
Where an order is made filing an agreement of 

reference to arbitration. under para. 17 of Sch. II to the 

O. P..C., but the Court finding that the arbitrators 

named inthe agreement are not willing to act’ and 

that‘ itis futile to appoint new arbitrators revokes 
-the order of reference and dismisses the suit, the 
‘order of revocation isnot’ open to appeal. 
'* Whére; however, an appeal is preferred against such 

an order and the Appellate Court accepts the appeal 
: and remands the cass to the Trial Oourt, the order ot 
‘the - Appellate Court isa final order and is open to 
‘revision. A Zauur AHMAD v. TASLIMUN NISSA, 23 A. DL. 
iJ. 891; L. R. 6 A. 575 Oiv. 404 


eee $ 104 (2), O. XLI, r. 23,0. XLII, r. 1 (u) 

—First appeal from order returning plaint—Second 
_ appeal, whether lies, 

A second appeal is barred by s. 104 (2), C. P. G, 
where the first appeal was from an order returning a 
plaint and not from a decree. 

‘A remand order not passed on appeal from a decree 
isnotan order under r. 23, O. XLI, O. P. O., and, 
therefore, does not fall under r. 1 (u), O. XLIII of the 
‘Code. L HAYAT ALI Kuan v. Isuar Dass, 1L. O. 360 

384 
=—— SS, 105, 115, Sch. Il, para, 15—Arbitration 
in pending suit--Award—Order superseding award 

Revision, whether lies—Appeal against final decree 
` Order, whether can be challenged. > 

-An order under para. 15 of Sch. I to the O. P. O, 
‘superseding an award in a pending case is not open 
to revision, but may be challenged in an appeal from 
the decres- ultimately ‘passed in the suit. A RUDRA 
Prasap PANDE v. MATHURA Prasap PANDE, 23 A. L.J. 
656; (1925) A. I. R. (A.) 566; L. R. 6 A. 459 Civ. 173 


—— 3,109 (a)-——Privy Council appeal— Order of. 


remand—Final order—Test, 

An order of the High Court dismissing an applica- 
tion for recording. an adjustment of a suit and re- 
manding the case to the Trial Court for trial is an inter- 
locutory order and is not a ‘decree’ or ‘final order’ pass- 
ed on appeal as contemplated by s. 109 of the O. P. O. 

-Per Rankin,.J —The- test of ‘a final .order’ is that 
the party has the right to appeal at once. 

~ Whether the character of finality can be rightly 
claimed in respect of an order must be determined 
with. reference tothe precise relation in which if 
stands to~the proceeding before the Court. GC 
SOURENDRA NATH Mirrer v. TARUBALA Dassi, 29 C. Wl 
N. 832; (1925) A. E RAC.) 857 |. | 94. 


"o ss. 109, 110—Appeal to Privy Council— 
- Findings of fagt, concurrent—Case not otherwise fit 
-for appeal—Appeal, whether lies. 

te a case in which a Will was propounded the Trial 





f. 


Court approaching the guestion with a mind fully- 


open tothe suspicious circumstances attending the 
execution and fully open also to the principles of 


jaw in accordance with which it was its duty to try 


the question, came to the conglusion that the testator 
was of sound disposing mind when he executed the 
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- has not 
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Will and that it troly was his Will, and this finding 
was affirmed by the High Court on apweal. The 
High Court in affirming the finding did not ignore 
any rule of law of misdirect itself in any way: 

Held, (1) that the case was entirely one of eyidence 
and of the conclusion to be drawn from evidence and 
that it involved no substantial question of law;. ` 

(2) that there was nothing in the nature of the case 
to bring it within the limited and rare class of 
exceptional cases in which-the Privy: Council would 
be induced to review even concurrent ‘findings of 


` fact; 


(3) that the case was not otherwise a fit one for 
appeal within the meaning of cl. (c)eofs. 109 of the 
C. P. C., and that consequently no appeal lay to the 


- Privy Council. P, C. BAT MONGHIBAI v. PRAGJI- DAYAL 
_ Harrani, (1925) A. I. R. (P. O.) 198 


88 


—— 58, 109, 110— Decree of High Court reversed 
. on review—Judgment passed ingreview set aside by 
Privy Counctl—Order dismissing suit—Leave to 
appeal to Privy Council against previous judgment of 
High Court—Appeal, whether competent. 4 


A suit was decreed by the Trial Court, but was 
dismissed in appeal by a Division Bench of the Chief 
Court. of the Punjab on 3rd November 1917. A 


review of the judgment of the Chief Court was, 


however, allowed and on ilth December 1978, a 
different Bench of the same Court decreed the suit. 
Against the latter order the defendants went up in 


“appeal to the Privy Council where it was held that 
.the Bench who had allowed the application for review 
-was not competent to hear a review and their Lord- 


ships made the following orderon the appeal :— 


“The decree of the Chief Court of the Punjab, dated 


llth December 1918, ought to be set aside, the decree 
of the Chief Court, dated the 3rd November -1917 
restored and the suit dismissed with costs through- 
out.” The judgment of ‘the Board was embodied in 
-an Order in Council. Subsequent to this the Chief > 
Court of the Punjab granted leave to the plaintiffs 
b appeakto the Privy ‘Council against the judgment 
of the 3rd November 1917, on the ground that:the 


- ordér of the Privy Council merely dealt with. the 


‘competency of the review application and the legality 
of the order passed on review : Oe , 
Held, that the suit having been finally dismissed by: 
the previous Order in Council there was no exist- 
ing suit-in which an appeal to the Privy Council; 
in any shape or form, could Be held? to be com- 
petent. P © Nexiv. Onnassu Ram, (1925) A. T.. R. 
(P. È) 174; L. R. 6 A. (P. C.) 128 os . 185) 


s. 115—-Hvidence, inadmissible, admission 
` of—Irregularity or illegality. a 17 
Ordinarily when a Court acts- on’ evidence which’ 
been proved or which is inadmissible, it 
aloes not. act without jurisdiction.. If it considers 
the questfon of the admissibility ofa document and‘ 
decides either that it is admissible or not admissible, ` 
ében even though the decision may be wrong’ the 
Gpurb does not act with material irregularity or 
illegality in the exercise.of its Jurisdiction. It merely“ 
commits an error of law. Where, however, the Court 
does not apply its mind to the question of admis~ 
sibility at all and acts on adocument which has not 
been proved or which is not admissible * without 
considering whether orrot it is admissible it aets 
with material irregularity or illegality, in the: 
exercise of its jurisdiction within the meaning of’ 





a 
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"s. 1150f the C. b o. A Sitik HABIB Bux v. SAMUEL 
rah Co., Lrp., 23 A. L. J. 961; L. R. 6 A. 553 Civ. 

22 
— s. 115—Government “of India Act, 1915, 

a(S &6 Geo. V, c. 61), s. 107—Revision—Order post- 

poning issues—Inter ference by High Court. 

Wherea Court has- exercised its discretion as to 
‘the order in which it would take up the issues and 
_ being of opinion that the trialof a, particular issue 

7 would embatrass the trial of the other issues has 
made an order postponing the trial of the former 
issue, its order is not open to revision under s. 115 of 

„the C. P. C. Where, however, the effect of such an 
order isan most certain loss of material evidence, 

. then the apprehension of a denial of the right of fair 
.trial-arises and the High Court is competent to inter- 
“fere with the order in the exercise of its powers of 
‘ superintendence under s. 107 of the. Government of 
“India Act. Pat BuimnatH Misra v. JAGGARNATH 
“PRrASAD, (1925) Pat. 294; (1925) A. I. R. (Pat) 674 814 


Suche: s. 115—Order dir ecting . determination of 
: , certain issues—Order modifying previous or der— 
z Revision. 

Orders on matters arising incidentally in the course 
of the hearing, the object of which is to bring on to 
the record or to exclude from ,it materials upon which 
the decision isto be based are not by themselves 
decisions in a case which can be revised until the case 
dé finally concluded. 

*'A`Munsif passed an order i in a suit” that certain 
issues must be argued and decided before’ evidénce 
‘was heard on the other issues. His successor was of 
‘the opinion ‘that it was necessary to hear the full case 
‘on the merits béfore pronouncing judgment and pass- 
tdi an order to that effect : 

Held, that the order did not amount to a decision of 
a case within the meaning of s. 115 of the C. P. C., and 
could not, therefore, be revised. O DEPUTY Comais- 
SIONER, Lucxxow y. BHIKHARI SINGH - ; 772 


‘oe S, 115-—Revisioi—Ground not in existence 
on date of decree. 
© No revision of a decree can be sakan ,o any 
‘ground which was not ‘in existence on the date 
of the decree. N BALWANTRAO v. FARID SAHEB 216 
: s. 145—Revision—Interference, when justifi- 
: ed—Discretion of Court. 
“ Under the provisions of s. 115 of the C. P. O., inter- 
‘ference by dhe High Court by way of revision is dis- 
cretionary. Under no circumstance of want or wrong 
assumption of jurisdiction or of illegality or irrggular- 
“ity is the High Court bound to interfere even though 
‘the décision which is sought to be revised may be in 
“conflict with ‘any principle of law. The Court's 
interference will be influenced by the justice of the 
“case and not by any mere irregularity, want of j Juris- 
‘diction or wrong pronouncement on a point of law by 
“a Subordinate Court. O MAQBUL Husain ve ESTATE OF 
Cu. pean earn 20. W.N. 543; 12 O. L. J. gee 
wes ` 115—Revision—0r der not according? to 
~: law, efect, of. 
™ Where ‘a Oourt passes an order undera provision 
“of law ‘which is not applicable to the case, it exercises 
“its, “jurisdiction, illegally andthe orderis open to 
„revisión tindèf s. 115 of the C. P. O. R AMINA, BIBI v, 
TKO M, Morgen Kaka, 3 R. 211; (192 25) A. I. R? (R.) 300 


620 
_ s. 115, 





` O KNA, r. 19—Partnership—Sole 
‘proprietor, edeath of —Heirs, whether form partner- 
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ship—Suit in nama of old-partnership, maintainabil- 

ity of. 

When the sole proprietor of a firm dies his heirs 
inherit the stock-in-trade, the outstanding dues and ° 
even the goodwill of the firm, but such heirs do not 
‘ipso facto become partners of the firm. Before a 
“partnership can come into existence there must be 
an express or implied agreement between the héirs 
‘that the old firm should be continued. ‘This agree- 
ment might be inferred from the fact that the firm 
is allowed to carry on business even after the death 
of the sole proprietor. But in the absence of any 
-such evidence it cannot be presumed that the heirs 
of the deceased proprietor became partners of the 
‘new firm. Unless after the death of the sote pro- 
.prietor, the firm carries on business which -justifies 
a presumption that the heirs of the deceased: are its 
partners, a suit cannot be instituted under 0. XXX, 
.T. 10ofthe ©. P. C, in the name of the old firm. 
-That rule applies only where business is being 
carried on at the time when the suit is instituted. If 
business is not being carried on in that name at the 
time of the suit and the business has ceased to exist 
then all persons who are interested in the assets would 
bave to beimpleaded. A SHEIKH HABIB BUX v. SAMUEL 
eee Co., Lro., 23 A. L. J. 961; L. R.6 A. 553 Civ, 

22 


S. 11 5, Soh. ii, paras. 1 to 16—Arbitration 
i a Pepen duh e—Jurisdiction of Court after reference 

—Amendment of plaint, whethér can be allowed— 
- Revision. 

The words “shall not, save in the manner and to the 
extent provided in this Schedule, deal with such 
matter in the same suit”, in para. 3 (2) of Sch. IT to the 
‚©. P. C., are imperative and convey 2 prohibition, and 
limit the scope of the Court's jurisdiction. 

The scheme underlying paras. 1 to16 of Sch. II to 
the U. P. O., , contemplates that from the moment the 
order of reference is made, the Court's jurisdiction t6 
.deal with the merits of the ‘matter in difference refer- 
red to arbitration is suspended and it revives only in 
the eventof the arbitration. being ordered to be 
-superseded under paras. 5, 8 or 13 of the Schedule. ` 
Unless and until an order superseding the arbitration. 
is passed by the Court on any of the grounds mention- 
ed in those paragraphs the Court cannot assume juris- 

‘diction over the matters in difference already referred 
to arbitration and cannot proceed with the suit. , 

It is only when the award remitted under para. 14 
.of Sch. Il to thesC. P. C., becomes void on failure of 
‘the arbitrators or umpire to reconsider it, or is set 
aside under cl, (1) of para. 15, that the’ Oourt gets 
jurisdiction under cl. (2) of the said pafagraph to pass 

-an order superseding the arbitration and in that event 
alone it can proceed with the suit. 

Where a matter has once been referred to arbitra- 
tion the Court has no jurisdiction, until the arbitra- 
-tion has been superseded, to pernjit an amendment of 
the plaint, and an order permitting Such amendment 
is ultra vires of the Court and is liable to be se? aside 

.in revision. N SHANKAR V. CHUNILAL MuLcHAND. 7.82 


‘S. 115, Sch. H, para. 10—Arbitration— 
‘Award—Notice of date of filing, absence of—Deeree 
based upon award—Revision, whether lies. - 
The provisions of para. 10 of Sch. II tothe O. P C:, 
are mandatory and the otis are entitled to notice of 
‘the date of the filing of an award even if they have 
“knowledge of the date on which ths award is~ filed 
The‘omission- bo give such a‘ natica is- a materia 


>. -1076 
Civil Procedure Code—1908—contd. 


irregularity and ifa decree is passed upon the award 
without giving such notice, the decree is liable to be 
.set aside in revision. L Gurpirra MAL v. THE Fir 
| BASANTA Mat-Panna LAL 240 

———~ s. 141, 0. IX, r. 9,0. XXI, r. 90, O. XLII, 

r. 1 (C)——Ezxecution of decree—Sale, objections to 

—Dismissal in default—Order refusing to restore 

objections—- A ppeal; whether lies. 

Section 141 of the C. P. C., doés not apply.to pro- 
ceedings in execution. 

An order refusing to restore objections made to an 
execution sele dismissed in defaultis not open to 
appeal. L Kaura Lan v Tax PUNJAB NATIONAL BANK 
Lo, 1L. 0. 49 360 


—— SS, 141,151, O. IX, rr. 8, 9—Dismissal of 
suit for defauli—Application for restoration, dis- 
missal of, for default—Application, whether can be 
restored—Jurisdiction—Inherent power of Court. 

A Court has jurisdiction on good cause shown to 
restore an application for setting aside a dismissal for 
default or an ex parte decree, which application has 
itself been dismissed for default. Such jurisdiction 
can be exercised either by virtue of the provision con- 
tained in r. 9 of O. IX of the C. P. C., read with s. 141 
of the Code or by virtue of the inherent powers of the 
Court conferred upon it by s. 151 of the Code. A 
(GANESA Prasan v. BHAGELU Rau, L. R.6 A. 412 Civ.; 
23 A. L, J. $17; 47 A. 878; (1925) A. I. R. (A) 773 350 


S. 144— Execution of decree—Sale—Reversal 
of decree on appeal—Remedy of auction-purchaser— 
Cancellation of sale—Return of purchase-money— 
Purchaser, whether entitled to interest. 

An auction-purchaser in execution of a decree cannot 
be held to be a party either to the decree orto the 
execution proceedings and cannot claim the benefit 
of the provisions contained ins. 144 ofthe O.P. 0., 
when the decree in execution of which he made the 
purchase is varied or reversed in appeal. 

A purchaser of certain property at an auction- 
sale deposited the purchase-money in Court but the 
pale was not confirmed and the decree was sub- 
sequently reversed in appeal and the Execution Court 
thereupon cancelled the sale. The auction-purchaser 
then applied for return of the purchase-money to him 
with interest : 

Held, that inasmuch as the judgment-debtor or the 
decree-holder had derived no benefit of any kind from 
the purchase-money which had been deposited in 
Court it would be inequitable to direct either of them 
to pay interest on it to the aluction-purchaser. 
R Ma Tox v. Mauna Mo Hnauna, (1925) A. L Ry (R.) 
215; 4 Bur. L. J. 58; 3 R. 251 608 
— S. 145 —Atiachment before judgment—Secur- 

ity for performance of decree—Dismigsal of suit for 

default—Restoration—Surety, whether liable. 

An attachment before judgment of the property of 
a defendant was released on security being given 
on his behalf. The,surety hypothecated certain pro- 
perty for due péyment by the defendant of any sum 
which might be decreed against him in the suit. If 
the defendant dids not pay that sum in accordance 
with the Court’s order the Court was given power 
to realize the amount from the surety by sale of the 
hypothecated property. On one of the dates fixed 
- for the hearing of the suit neither party was present 
> and the suit. was dismissed in default. The plaintiff 
¿~ appeared shortly afterwards and the suit was restored 
-on the game, day without notjge to the defendant, 
Téventually the suit was decreed on compromise: 


ane 
ed 
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Heid, that the condition for which the security bond. 
provided having come into existence the sure@y was 
liable for the payment of the decretal amount, and 
that the intermediate order of the dismissal of the 
suit followed by its restoration did not affect, the 
liability of the surety. O CHHOTEY LAL v. SOHRAB ALI 
Kuan, 2 O. W. N. 372; 12 O. L. J. 521; (1925) A. I. R. 
(0) 592 17 


———— 8.149, O. VII, r. 11—Suit filed on insufi- 
cient Court-fee within limitation—Dejiciency made 
up after limitation— Suit, whether barred—Eaxtension 
of time, whether can be granted before registration 
of plaint—Discretion of Court—Revision, interfer- 
ence in. i 
Where a plaint is presented on paper insufficiently 

stamped within the prescribed period of limitation 
and time is given by the Court to the plaiftiff to 
make good.the deficiency, which is supplied within 
the time allowed by the Court, but after the expiry 
of the period of limitation, the suit is not barred. 

The Court has power under s. 149 of the O. P. G, 
to grant timefor payment of the deficient Court-fees 
at Sy time, either before or after the registration of 
the plaint and even after the expiry of the prescribed 
period of limitation. 

The propriety of thg discretion exercised by the 
Court under that section cannot be challenged -in 
revision. N Manomzp GALIF v. ABDUR RAHIM 419 


5. 151—Court’s inherent power--Ends of 
justice. 
Every Court has inherent power to make such 


orders as may be necessary forthe ends cf justice 


and to prevent unnecessary litigation. $ KHIMANMAL 
TEJUMAL v. LAL HAND GHANOMAL 609 


= S. 151—Exzecution, stay of—Inherent power 
of Bigh Court to stay.cxecution, when not to be exer- 
cised, 

The High Court possesses the inherent power to 
make an order staying execution but where itis not 
shéwn thatesuch order would be a proper use of the 
inherent powers of the High Court, on the other hand, 
would merely impede the execution of the final decree 
without any good and sufficient cause, the High Court 
will not make it. L FirzHuoLMES v. Bank oF UPPRR 
Invi, Lrp.,1 L. O. 358 . . 588. 
——— s. 151—Law of Limitation, whether can’ be 

evaded by use of s. 151, C. P. C-—Ex parte decree, 

application for setting aside barivd—Deéree, whether 

can be set aside under s. 151, C. P.C. 

Whtre a definite period of limitation-has been pres 
scribed by law within which action could be taken, a 
Court is not entitled to extend such period by inyok- 
ing s. 151 of the C. P. O. í E 

Therefore, where an application to set aside an 
ex parte decree is barred by time,a Court cannot 
eade the per of Limitation by acting under s. 15] af 
the O. P. C. L THE Fira KUNDAN LAL-MUKANDI LAL 
v. Kansut Ram, 1 L. C. 361 427 
~—e-——— 5. 151— Review, ` grant of—Decree passed 

wightly, effect of. 

A Court does not possess even an inherent jurisdic- 
tion under s. 151, C. P. C., to review a decree which 
wasa perfectly good one on the date on which it was 
passed. A NATHU LAL v. RAGHUBIR SINGA, L. R.6 A. 
569 Civ. * 946 
———— s. 151, O. XLVII, r. 1—Review—“Army othar 

sufficient cause”, meaning of—Fraud or unaue ina 

fiuence unaccompanied by discovery of new matter, 
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whether ground for review—Compromise decree-— 

Courts’ inherent power of review. 

In O. XLVI, r. 1, C. P. C., the words “any other 
suffiêient reason” mean a reason analogous to the two 
preceding reasons. Therefore, fraud or undue in- 
fluence unaccompanied by the discovery of any new 
matter dogs not constitute a ground for review. 

Per Sulaiman, J.—There is no analogy between 
discovery of new and important matter or error 
apparent onthe face of the record, and an assertion 
that a person had been under undue influence or 
coercion. Theyefore, a Court has no jurisdiction under 
O. XLVII, r. I to review a compromise decree on the 
ground that the compromise had been procured under 
undue influence or coercion and that subsequent to the 
decree that compromise has been repudiated. 

A Court’s power to review its order depends ona 
ground which exjsted on the date when the order 
was made and cannot be exercised on a ground which 
has come into existence subseqnently. A Narav Lau 
v. RAGHUBIR SINGH, L. R. 6 A, 569 Civ. 945 


0.1, r. 2—Cause of action, meaning of, what 
it includes. 

A “cause of action” includes every fact necessary 
to. be proved in order to chable the plaintiff to 
sustain his action and every thing which, if not proved, 
gives the defendant an immediate right to judgment. 
S Orrictan Recerver v. Naratnpas Lota RAM 493 


~ O, l, r. 8, O. XXII, r. 4—Appeal—Order per- 
mitting some respondents to defend on behalf of 
others—-Death of respondent —Substitution, absence 
of-—Abatement, 

An order passed under O. I, r. 8 of the C. P. C. per- 
mitting a certain number of respondents to defend an 
appeal on behalf of the others will not relieve the 
appellant from the necessity of impleading as respond- 
ents all those parsons who were parties in the Court 


below and had obtained a decree in their favour, and’ 


the representatives of any of those persons whoedie 
during the psadency of the appeal. Where in such a 
cass one of the respondents, other than thosa who 
have been permitted to defend the appeal, dies and his 
legal represegtatives are not brought on the record 
within the prescribed period tha appeal abates wholly 
or with respect to the interest of the deceased respond- 
dent, as the case might ba. L Swarr v. Hast, LL. O. 
484 nr ` 378 
O. |, rr. 9,10—Suit against several defend- 

ants—Deceased person impleaded as defendan®Pro- 

- celure, : 

Whore during the pendency of a suit against several 
defendants it is discovered that one of the defendants 
had died before the institution of the suit, the proper 
proce jure is for the Court to strike out the name of 
such dafendant and to allow the suit to proceed 
against the other defendants. L Firm Para Mar- 
Nararn Maz v. FAUJA SINGA, 1 L. C. 333 661 


— 0. |, r. 10—Mortgage suit—Prelimindry 
decree ~ Parties, whether can be joined after prelfmi- 
nary decree—Power of Court. 

The proceedings in a mortgage suit are not termi- 
nated by a preliminary decree and continue to be pend- 
ing tila final decree is passed. Order 1, r. 10 of the 
Q. P. ©, does not limit the powers of Court as to 
joinder of parties to proceedings prior to the passing 
of a preliminary decree, but on the contrary expressly 
permits such j@inder at any stage of the proceedings. 
$ KHIMANMAL TEJUMAL v, LALCHAND GHANOMALy 609 
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0.1, r. 10, O. XXH, r, 10—Transfer of Pro- 
perty Act (LV of 1882), s. 91—Mortgage suit—Attach- 
ment of mortgaged property—~zttaching .creditor, 
whether entitled to redeem—Right of attaching 
creditor to be impleaded as party to mortgage suit. 
An attachment creates no lien or title in favour of 

the attaching creditor but simply prevents alienation 

of the property attached. i 
Consequently an attaching creditor has no right 

under O. XXII, r. 10, C. P. C., to be joined asa party 

to a mortgage suit relating to the property attached, 

Under s. 91 ofthe Transfer of Property Act an 
attaching creditor has aright to redeem a mortgage 
relating to the attached property and he has a right to 
be joined as a defendant toa suit to enforce a mort- 
gage of the attached property for the purpose of re- 
dzeming the mortgage sued upon, N BRTEL & Co., v. 
KEsHEORAO 446 
O. ll, rr. 4, 7—Pleadings—-Inconsistent facts, 

whether can be pleaded—Procedure, 

A plaintiff may in one suit join as many causes of 
action as he pleases subject to the provisions of 
O. If, r. 4, of the C. P. O., and to the general rule 
that although he might base his claim on alternative 
and even inconsistent titles, he should not in any 
event be allowed to claim on alternative titles which 





‘arise out of inconsistent facts. 


A plaintiff, where the facts are presumably within 
his knowledge, cannot be allowed to plead inconsist- 
ent facts and must elect as to which set of facts 
heintends to rely on so that the defendant may 
know of the case he has to meet. Similarly a 
defendant cannot be allowed to plead inconsistent 
facts unless he is a stranger to the transaction and 
the true state of factsis not within his personal 
knowledge. Pat BHIMNATH Misra v. JAGGANNATH 
Prasan, (1925) Pat. 294; (1925) A. I. R. (Pat.) 674 814 
——— O. Ill, r. 2 (b)—Defendant appearing under 

protest —Vakalatnama, form of. 

When a person served with the summons desires to 
appear under protest, the vakalatnama filed by him 
should clearly state that he appears individually in 
his own name. Where a vakalatnaina is filed bya 
Manager as the recognized agent of a firm under 
O. IL, r. 2, cl. (b), C. P. O., it should be so stated to 
avoid subsequent litigations and delay in the dis- 
posal of the suit and in execution proceedings. $ 
Fır{ or FATEH OnanD-Mapan Goran v, Fira or UTANG 
. 401 
— 0O. V, fr 9, 21—Summons, service of, by 

private person outside jurisdiction. 

A summons served by a private pergon outside the 
jurisdiction of the Court which issued it is not pro- 

erly served. o R Marxe SAN BWIN v. Macxe NYI, 3 R. 
239; (1925) A. I. R. (R.) 325 870 
——— 0. VI, r, 17—Amendment of plaint—Pro- 

missory-note, suit on--Alternative cause of action, 

whether can be allowed to be seteup, 

Where a plaintiff sues on a promissory-note gimply 
and solely without adding an alternative cause of 
action based on the original loan, Ite can be allowed to 
succeed on such original cause of action after making 
the necessary amendment, 

In such a case the necessary amendinent should be 





allowed where the original loan is admitted and where. 


the sole result of refusing it would be to force the 

plaintiff to file another suit. R Marne Suwe MYAT v. 

Mane Po Srv, 3 R. 183; (1925) A. I. R. (R) 282 425 

—-—-— O. VII, r. 10, O. XL, r. 1—JSurisdiction, objec- 
tion to—Receiver appointment of—Procedure, 
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~. Where the. allegations in.a plaint. disclose-a want 
-of jurisdiction, the Court.ought to return the plaint 
¿for presentation to the proper Court.. Where, how- 
tever, this is not done, it is open to the plaintiff to 
establish by evidence at the trial facts which will 
‘give the Court jurisdiction. 
. When a, plaint is presented and it is not rejected 
or returned for any of the reasons mentioned in 
ithe ©. P.:C. but’ is admitted, the Court has assumed 
‘jurisdiction, and has, therefore, seizin of the suit and 
the subject-matter thereof. If its jurisdiction. ig 
challenged, it has jurisdiction to decide whether it 
has jurisdiction or not. In such a case the Court hag 
jurisdiction to pass the necessary interlocutory orders, 
“e. g., the appointment of a Receiver pendenie lite to 
take charge. of the. partnership -properties in a part- 
nership suit. R.Kin Foo v. Wuer Serk Cuene, 3 R. 
196; (1925) A. I. R. (R.) 287 593 
o 0. !X,.rr. 6, 7—Defendant filing written 
statement but withdrawing from case—Non-appear- 
ance—Ex parte proceedings—Application to set aside 
ex parte proceedings—Sufficient cause for withdrawal, 

proof of. n 
- A defendant who appears and files a written state- 
ment and then withdraws can be in no better position 
than a party who makes no appearance at all. In stich 
a caso the Court is entitled to proceed ex parte against 
the defendant. If atthe next hearing of the case the 
defendant applies that the order for ex parte proceed- 
ings should be set aside, he must show good cause 
for. his previous withdrawal from the suit, the with- 
drawal being equivalent to “non-appearance,” within 
the meaning of r. 7 of O. IX of the GC. P. C. 

The fact that a defendant cannot engage Counsel 
and is himself unable to conduct the defence, is insuffi- 
cient to justify his withdrawal from the case. O MATa- 
DEEN V. RAGHUNATH Prasan, (19z5) A. I. R. (0.) 717 487 
m 0. IX, r. 8 —Admission of portion of plaint- 

iff's claim—Absence of plaintiff—Dismissai for de- 
(.;fault—Procedure. r 

Where a defendant admits a portion of the 
plaintiff's claim and on one of the dates fixed for the 
hearing of the accused the plaintifi happens to be 
absent, the Court should not dismiss the whole suit 
for default but should pass a.decree in favour of the 
plaintiff for the amount admitted to be due. Pat San- 
AHI Ram KANDHAYA LAL v. GULAR OHAND-KALU Ras, 3. 
Pat: L. R. 249; (1925) A. I. R. (Pat) 712 614 
~ 0. IX, r. 8—Daite fixed for ‘ysues—Plaintiff,- 

. failure of, to appear—service on defendants not com: 
plete—Dismissal of suit for default, legality of— 
- Duty of partigs. 
~ It is for the parties and their Pleaders, if they are’ 
duly notified of the date of hearing, to appear on that 
date and if they make a mistake. as to the date fixed. 
they must take the consequences, i 
Where a suit is fixed for issues fora certain date 
and the plaintiff fais to appear on that date, the 
Gourė has power to dismiss the suit under r.8 of 


Q. IX of the O. P. C., in spite of the fact that service: 


has not yet been confpleted upon all the defendants. O° 
BISHUN Naran BHARGAYA v. ABDUL MANAN, 2 O. W. N. 
574; (1925) A. I. R. (0.) 682 
———_ 0. IX, r. 8, O. XVII, r. 2— Plaintiff's evidence 

-recorded— Adjournment — Failure of plaintiff to 


-appear—Dismissal of suit.for default, validity of-—. 


, Procedure. 

The words “or.make such othe» order as it thinks 
fit” in r. 2 of O. XVII of the Ọ, P. O., do not include a 
decision on the merits, ©. .... . vos 


. INDIAN: CASES, 


. merits. 


64. 


[1925 
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A ee ‘ 
Where after the plaintiff's evidence has been record- 
ed the plaintiff fails to appear -on the date of anad? 


‘journed ‘hearing, the Court is not bound ‘to decide 


the suit on the merits and is entitled to dismis@.it in 


‘default under r. 3 of O. XVII of the O. P. C.; read with 
v.8of O. IX of the Code. O Arsiav. Cuatta, 2 O. W, 


N. 439; (1995) A. L R. (0.) 433 ~. 418 


— — 0. IX, r. 9—Dismissal of sutt in default 





` Plaintiff arriving late in Court--Restoration—Prac- 
tice. À i oF ty AA 
Asarule of practice inthe Subordinate Courts of | 

the Bombay Presidency, when a party to a suit arrives 


Jate in Court and finds that his suit or application has 


been dismissed in default before his arrival, he'ia 
‘entitled to have his suit or application restered on 
payment of such costs as may have been incurred b 

reason of his default by the opponents. B Canora 
Lat Monan LAL v. AMBA Lan HARGOSAN, 27 Bom. L., R. 
685; (1925) A. I..R. (B.) 423 ae 225 


O. IX, r. 13—Suit -dismissed for default-+ 
Restoration—Mistake or accident, whether suficient 
cause. ca ; 

. Where a suit is dismissed for default owing to the 
pontine absence on one of the dates fixed forthe 
earing of the case and it appears that: his absent 
was due to accident or mistake the dismissal should 
be set aside and the suit should be heard on thé 
Pat SANAHI RAM-KANDHAYA LAL' v. GULAR 
T BAU Ram, 3 Pat. L R. 249; (1925) A.T. R. a 

7 : J, 6 


O. XI, r. 21—Affidavit of documents; order: 
directing—Non-compliance with order—Order direct- 

~ ing defence to be struck out, when to be made. 
- Under r. 21 of O. XI ofthe C.P.C. a defendant is 
liable to have his defence struck out only when an: 
order of the Court has not been obeyed and even them 
the Court should direct that the defendant be called: 
upon toshow cause why his defence should not be 
strêck out.» That penalty will only be imposed whew 
it can be shown that non-compliance with the order.of 
the Court is due to wilful default. B Devxaram 
BHOLARAM v, SANGIDAS Justram, 27 Bom. L.R. 694; 
(1925) A. I. R. (B.) 386 ` ra 215. 


. 2 Pa 
——— 0. XIV, r. 2—Trial of issues. gf fact—Post-, 
- ponement of, whether legal. e EO A A 
A Court is competent to postponé the tīłal of issues 
of fact if the case can be decided'on issues of law 
only. But there is no authority under-the C.. P. 0., 
for postponing the trial of an issue of fact except 
onthe ground of embarrassment. ~~ ve i 
Per Ross, J.—Rule 20f O: XIV ofthe C. P. C.. 
gives the Court power, where issues both of law and: 
of fact arise in the same suit, to postpone the settle-- 
ment of the issues of fact, until after the issues of. 
law have bên determined, if the Court is of opinion, 
that the case or any part of it may be disposed of on 
theissues of law alone. Thére is, however, no such 
pover to separate the issues of fact. mers on Kee 
Where certain causes of action which can only be 
joined together with the leave of the Court are so , 
Joined withont such leave, the failure to obtain the 
leave of the Court is a mere irregularity which can‘ 
be waived by the defendant. and where the def€ndant- 
fails to obiect to such joinder before the settlement’ 
of issues the objection must be taken to have been, 
waived. _ : ; : 
A plaintiff is entitled to a trial of the fssues of fac : 
which he' raises: and: the--Court- has no authority -to~ 


f 
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|| 
refuse ® to try those issues if the suit is properly 
-framed. It is unreasonable and illegal that the trial 
‘of one of the causes of action in a suit should be 
postponed indefinitely. Pat BåIMNATH Misra 4. 
:JAGGARNATE: Prasan, (1925) Pat. 294; (1925) A. I. R. 
(Pat.) 674 814 
—— 0. XIV, r. 4—~Hvidence Act (I of 1872), s. 168 

Document produced in appeal, use of- 

Documents “produced by a party in an Appellate 
Court at the instance of his adversary under O. XIV, 
r.4 of the C. P. C.. cannot be used as evidence all at 
-once under s. 163 of the Evidence Act. N TRIMBAK v, 
Srraram MAHARAJ SaNsTHAN 1016 
O. XVI, r. 2—Witnesses, summoning of — 

Failure of plaintiff to deposit process-fees—Dis- 

missal of suit, legality of—Procedure. < 
- Where owing to the failure of the: plaintiff to pay 
“process-fees for gummoning his witnesses, his wit- 
“nesses are not present onthe date of hearing, the 
Oourt is justified. in dismissing the suit for want of 
evidence. -L Ram Barsa Mat v. BHAGWAN Das, (1925) 
-A.L R. (L.) 457 955 
—— O, XVII r. 3, application of. i 

In O. XVII, r. 3, O. P. O., the words “caused by the 
non-attendance of witnesses fer want of service,” can 
only mean when the witnesses have not been served 
in spite of the party concerned having shown due 
diligence and put in his process-fee.in time to allow 
of service. N ‘ 
. The parties to. a suit were given about a month to 
compromise and it was further directed that in case 
the compromise was not effected the plaintiff will 
be responsible for producing his evidence on the 
next date. The plaintiff took no steps to effect the 
compromise and paid the process-fee 11 days before 
.the hearing of the case with the result that the 
. witnesses could not be served: f 

Held, (1) that the plaintiff clearly did not act with 
‘due diligence and did not avail himself of the oppor- 
-tunity given to him for the production of his evideace; 

(2) that the plaintiff failed to comply with the 
conditions on which he could have had &nother 
Adjournment: L Harr Kisuen v. Murka Ras 857 


O. XXI, r. 2—Lxecution of. decree—Objection 
mot raised, whether can be raised subsequently—Con- 
`- structive res judicata. i 
When at gcertaip stage of execution proceedings 
a certain jection is open to a party and he fails 
-to raise it at, the proper time, it is not open fp him 
to urge the same at a subsequent stage of the same 
proceedings on the principle of constructive res 
judicata which is applicable to execution proceedings. 
N RAGHURBARPRASAD V. Sarroo 1009 
O. XXI, r. 2—~Limitation Act (IX of 1908), 
s. 20, Sch. I, Art. 181 -Execution of decree—Pay- 
ment by judgment-debtor—Certificationgapplicafton 
for, subsequent to date of payment—Certification, 
effect of—Part-payment—Extension of limitation. 
An application made by a decree-holder to certify 
a payment made by the judgment-debtor if’ made 
within three years of the date of the payment cannot 
.be dismissed on the ground that itis barred by time. 
A certification made on such an application is a valid 
certifieation and if it is proved that the payment 
which has been certified was actually made by the judg- 
{ment-debtor, any effect which the payment may have 
“by reason of the provisions of s. 20 of the Limitation 
“Act to ext2ndethe period of limitation for execution of 
he decree willbe the effect of a payment made on the 





= @ 


GENERAL INDEX, 


(1925) A. I. R. (A) 802 


21. 0. 65 


1079 
Civil Procedure Cocdle—1908—contd,. | 2 


actual date of the payment and'not as if it was made 
on the date of the certification. A Amar SINGH v, RAM 
Der, L, R.6 A. 409 Civ.; 23 A. L.J. 836; 47 A. aa 
415° 
- O. XXI, r. 15—Ezxecution of decree, applica- 





tion for, by one decree-kolder—Enguiry as to other . 


decree-holders, whether necessary. 

Where one of several joint decree-holders makes 
an application for execution of the decree for the 
benefit of all the decree-holders, it is not necessary 
for the Execution Court before making an order for 
the execution of the decree, under r. 15 of O. XXI 
of the ©. P. O., to enquire as to who the other 
deoree-holders are for whose benefit execution’ is to 
proceed. Pat Nazinur Hasan v. ABDUL WAHAB KESAN, 
(1925) Pat. 228; (1925) A. I. R. (Pat) 591 811 


— O, XXI, rr.:35, 36---Bxecution of decree— 
Symbolical possession, whether stops adverse posses- 
sion—-Wrongful symbolical possession, effect of. 

The delivery of symbolical possession to a decree- 
holder in execution ofa decree even in cases in which 
actual possession should have been given puts an end 
to the adverse possession of the judgment-debtor and 
effectually vests the property in suit im the decree- 
holder so as to give him a fresh cause of action for the 
recovery of actual possession from the judgment- 





‘debtor, The operation of this rule, however, is res- 
.tricted to the case ofa judgment-debtor. Symbolical 


possession wrongly given to a decree-holder does not 
give hima fresh starting point against persons. who 
are not bound by the decree. L HARBHAGWAN v. TAJA, 

s 596 


O. XXI, rr. 37, 50—-Decree against firm 


é 


` whether can be executed against members individu- ` 


ally—Service on members, proof of. . 

Where adecree is obtained ‘against a firm the 
decree-holder is entitled to proceed against individual 
members of the firm in execution of the decree with- 


‘out making an application under r.50 of O. XXI of 


the C. P. ©., if he can show that the individual mem- 
bers ofthe firm were individually and personally 
served. L VAISANO Das v, Tun Firm Trratt Das- 
Janna Das, (1925) A. I. R. (L.) 379; 7 L. L. J.165 188 


——— 0. XXI, rr. 37, 50, O. XXX, rr. 8, 5, 6— 
Suit against firm—Service of summons—Partner or 
manager—Notice, whether necessary—Exccution of 
decree—Special leave, whether necessary. 

When a sumfnons in a suit instituted against a 
firm is served on the manager of the firm under O. 
XXX, r. 3 (b), C. P. C., there is no obligation on him to 
appear in Court. 

When a person appearing in a suit in answer to 


a summons issued ona firm dogs not at any stage ' 


-of the proceedings aver thathe is only a manager, 


he must be decreed to be a partner. 
Where a summons is issued en a firm and it is 


“served in the manner provided by 3 of O. XXX, C. 


P. C., every person on whom it is served must be 
informed by a notice in writing given atthe time of 
such service whether he is served as a partner or 
as a person having the control or management of the 
partnership business or in both characters and in 
default of such notice, the person must be deemed to 
be served asa partner. 

The failure to give such notice exposes the plaintiff 
to the risk of being, liable for costs of the persons 
ee o under protest under Ọ. XXX, r. 8, 


e ~ 2 u = a See. 
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But where the person so served puts in an uncondi- 
tional appearance he must be held liable as a partner 
of the firm and special leave under O. XXI, r. 50 (2), 
O. P. O., is not required for executing the decree 
against him. S Frew or FATEH Cuanp-Mapan GOPAL v. 
Fira or UTAM MAL-JHAMAN Das 


- O. XXI, r. 50—Judgment-debtor, arrest of — 
Application for attachment, previous absence of, 
effect of. 

There is nothing illegal in an application for arrest 
of the judgment-debtor whether or not there has been 
a previous attachment of the judgment-debtor's pro- 

erty. L VatsHno Das v. THE Fira Treaty Das-Jamna 
as, (1925) A. L R. (L.) 879; 7 L. L. J.165 138 


O. XXI, rr. 54, 90, 92—Ezecution of decree 
~-Sale conjirmed—Sutt to set aside sale, maintain- 
ability of—Fraud, proof of—Property sold at low 
price—Presumption—Notice of sale. g 


meere 





The fact that the property putup to sale atan” 


auction imexecution ofa decree has fetched a price 
aer than. its value does not raise a presumption of 
raud, 

Where an auction-sale has been confirmed a suit 
cannot be maintained by the judgment-debtor to set 
aside the sale on account of fraud. | : 

No notice other than the publication of the sale pro- 
clamation in the manner provided for by r. 54 of O. 
XXI of the O. P. O., is required by law to be given of 
an intended auction-sale. O Sner Kuanv. MISRI ae 

10 
~ O, XXI, r. 63—Execution of decree—Atiach- 
ment—Objection, dismissal of—Declaration of title, 
suit for—Transfer made to delay and defeat credi- 
tors—Bona fides of purchaser—Burden of proof. 


Where a transfer is attacked as having been 
made to defeat or delay creditors, itis the know- 
ledgé andinténtion of the transferee which is the 
‘determining factor as to the validity of the transfer. 
Tf the transferee buys in good faith and for valid 
consideration his purchase cannot be set aside by 
yeason of the transferor having sold the property 
for the express purpose of defeating or délaying his 
creditors. In each case it is a question of fact as to 
whether or not the transferee has bought in good 
faith and without the knowledge of the transferor’s 
object in selling. 

A person who claims property which has been 
attached in execution of a decreé mustin a suit 
brought under r. 63 of O. XXI of the O. P, O. give 
prima facie evidence of the genuineness of the deed 
of transfer in his favour and once he has shown a 
prima facie title, the onus is shifted, to the judg- 
ment creditor to prove that thè transfer was fraudu- 
lent and unreal. k Daurat Ram v. Gautam Faria, 1 

. 0.274 953 
——— 0. KAI, y. 90—Execution of decree—Auction- 

sade, set aside—Improvements by purchaser—-Com- 

pensation, whether can be claimed—Bona fides 
of purchaser, whether relevant—Judgment-debtor, 
liability of. $ 

Tf a person enters upon land as a stranger purchaser 
in execution salé and effects improvements thereon, he 
is entitled to compensation therefor upon the sale 
being set aside irrespective of any question of his 
bona fides, 

“At any rate the good faith required in such a éase is 
not-anything mere than an honest belief by the pur- 
chaser in the validity of his title, 


INDIAN OASES. 


[1935 
Civil Procedure Codė—1908—fontd. 


Even under equity the judgment-debtor is flable to 
pay the costs of the improvements, as the sale having 
been set aside he. will get the benefit of them, N 
NARAYAN v. BERARILAL . 18 

O. KAI, r. 90—Ezrecution of decree—Sale 
held for sum larger than that due under decree— 

Inherent power of Court to set aside sale." 

Where property is sold in execution of a decree “for 
a sum larger than that due under the decree, the Court 
has no inherent power to set aside the sale, inasmuch as 
the rights of a third party, namely, the atction-pur- 
chaser, have intervened, and the right ofthe auction- 
purchaser to retain the property cannot be interfered 
with. B PANDURANG SHRIDHAR PATHAK v. NARHAR 
PANDURANG ATRE, 27 Bom. L. R. 657; (1925) A. L Ber) 


389 
O, XXI, r. 90, O. XXXVII, r. 5—Attach- 
ment before judgment—Decree obtgined by attaching 
creditor—Sale of property in execution of decree of 
another creditor—Application to set aside sale by 
attaching creditor, whether maintainable. 

Where property is attached before judgment 
and the attaching creditor subsequently obtains a 
decree, he is not entitled to make an application under 
r. 90 of O. XXI of the ©. P. C., to set aside an 
auction-sale of the property held in execution of a 
decree obtained by another creditor. © BADIAR RAHMAN 
v. SARADA Kanta Darra, 42 O. L. J. 37; (1925) A.I. R.’ 
(C.) 1103 ‘ 688 


0. XXI, r. 95—Hxecution of decree—Auction- 
sale~ Purchaser, remedies of—Possession obtained by 
purchaser, effect of—Person having no title to pro- 
perty sold, whether can eject purchaser. 

An auction-purchaser has two remedies open‘to him 
for recovery of possession of the property purchased 
by him. He may either have recourse toa summary ' 
remedy and apply to the Court under O. XXI, r. 95 of 
the O. P. O., for delivery of possession against the 
judgment-debtor or instead of seeking that summary 
remedy he*may bring a regular suit for recovery of 
posseseion against his judgment-debtor for which the 
period of limitation would be 12 years. Even if the 
summary remedy is barred by time his remedy to 
bring a regular suit for recovery of passession is not 
barred till 12 years have expired. Iftbefore she expiry ' 
of the time allowed for this other remedy he somehow 
or other obtains possession of the property he cannot 
be ousted therefrom by a person who in the eye of the 
law hgs no title to the property. A HARAKH Sonar v. 
Gort KispuN f i 134 


——-— O. XXII, r. 2—-Abatement of suit, $ 

A Hindu widow sued her ‘husband's brothers for 
‘declaration of title toand possession of her share in 
certain joint family property, and also for a declara- 
tign that a lease of a portion of the property given by 
one of th brothers was not binding on her. The 
lessees were joined as defendants. The plaintiff 
obtained a decree but was refused khas possession of 
her, share in the property covered by the lease, the 
Jease being held to be valid. She appealed against this 
portion of the decree. During the appeal one of the 
brothers died and his representatives were not sub- 
stituted within time: 

Held, that the question in appeal being confmed to 
whether the lessees were entitled to remain gn the 
land or not, the heirs of the deceased brother were / 
not interested in the result of the appeal, and that, ' 
therefore, the appeal had not abated.* © Supasuinr 
Dası v, HABU GROSH : 100 


oy 
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aa ar: O. XXII, rr. 3, 10—Hindu Law—Will direct- 
ing widows to make adoption—Partition—Suit in- 
stituted by widow—Death of plaintiff—Person claim- 
ing as adopted son, whether can be substituted. 


A Hindu died leaving him surviving two widows, A 
and R, and a daughter's son B. He left a Will under 
which B was toreceive a moiety of the testator’s 
estate. As regards the remaining half of the estate 
the Will directed that the widows should adopt a boy 
‘with the consent of certain trustees appointed under 
the Will., The entire property was to remain in 
charge of tie trustees until both Band the adopted 
son attained majority, a maintenance allowance being 
paid to the widows and being made a charge on the 
estate. Shortly after the death of the testator R, one 
of the widows, alleging that no adoption had yet taken 
place, instituted a suit against Band A to have a 4- 
annas share sefarated from the rest of the property 
for convenience of enjoyment. After a preliminary 
decree was passed in the suit, A died and thereupon 
R claimed that A’s 4-anñas share also shouéd be 
separated and given to R. Subsequently R died and 
plaintiff claiming to have been adopted by the widows 
under the term of the Will, applied to be substituted 
on the record in place of R :° 

Held, that R's suit having been instituted in her 
persona! capacity as a Hirdu widow for the division of 
the property for convenience of enjoyment, and R and 
the defendants both having denied that any adoption 
had taken place, the plaintiff had no locus standi to 
be substituted upon the recordin placeof R. N 
AMRITRAO V. SONABAT, (1925) A. L R. (N.) 422 605 


O. XXII, r. 4—Abatement of appeal—Death 
of respondent, ignorance of, whether sufficient 
cause to set aside. : 


~ 





It isnot a sufficient reason for setting aside the 
abatement of an appeal that the appellant did not 
come to know of the respondent's death, which eccur- 
red ata place about 14 kos from the appellant's 
village, till10 days before he applied to Rave the 
deceased's representatives impleaded. L HAJI v. 
Jaxum, 1 DL. 0. 338 162 


e 
———-~ 0. XXII, r. 4—Appeal—Death of respondent 
—Application for substitution of some heirs of 
deceaseds,—A pplication for substitution of ether heirs 
after expiry of limitation, effect of—Abatement. 


On the death of a -respondent the appellant® made a 
bona fide application for substitution of only two of 
the heirs.of tho deceased respondent on the record in 
place of the d:ceased as he had no knowledge of the 
existencs of any other heirs. This application wag 
made within limitation. After the expiry of the period 
of limitation for an application for substitutionethe 
appellant came to know of the existence Bf other heirs 
of the deceased and putin an application to bring 
them on the record: . ° e 

Held, (1) that an application for substitution having 
been made under sub-r. (3) of r.4 of O, XXII of the 

~ 0. P. C., the appeal could not abate, ; 

12) that the application to bring the other heirs of 
the deceased onthe record amounted only to an 
additton of the names of the other heirs in the cate- 


egoryet the respondents and that on this application - 


no question of limitation or abatement arose ; 

(3) that even if there had been an abatement the 
appellant wa% entitled in the circumstances of the 
ease to have the abatement get aside and to have the 
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names of the fresh heirs added on the record. Pat 
SHIB Dutra SINGH v. SHEIKH Karim BAKHSH, 4 Pat.s 
$20; (1925) A. I. R. (Pat) 551 280 
— OKAN, r. 4—Death of one of several re- 

spondents—Substitution not effected within time—. 

Specification of shares of respondents in property~~ 

Joint and undivided property—Abatement of appeal, 

When one of several respondents to an. appeal for. 
recovery of property dies, and his legal representatives 
are not broughton the record within time, if the 
shares of the several respondents in the property are 
clearly specified, the appeal abates with respect to the 
share of the deceased respondent alone. If, however, 
with respect to any portion of the property, the 
deceased hada joint interest with any of the other 
respondents, the appeal must be dismissed with regard 
to the whole of such portion of the property. 

When several persons have a joint interest in pro- 
perty, it is in general impossible to give a joint decreo 
for possession against some of them when the decree 
declaring the right of the other joint holders to retain. 
possession has become final, otherwise the result 
would be two contradictory decrees, both of equal 
authority. A DARSHAN Das v. BIKRAMJIT Rar, 23 A. L, 
J. 938; L. R.6 A. 587 Civ. 953 
———— O, KAM, r. 4—Joint decree in favour of 

several respondents -Representatives of one respond- 

ent not impleaded in time—Abatement of appeal in 
toto. 

Where a decree under appeal is u joint decree in 
favour of all the respondents, each one of whcm is 
entitled to the benefit of the whole decree, and appli- 
cation for impleading representatives of a deceased: 
respondent is made after the period of limitation, the 
appeal abates in toto and not only qua the deceased 
respondent. L HAJI v. Janum, 1 L. C. 338 | 162 
——— O, XXII, r. 4—-Mortgage suit—Death of one 

defendant after preliminary decree—Substitution, 

absence of—Legal representatives, all, whether must 
be impleaded—Abatement, extent of. 

An application for the substitution of the legal 
representatives of a party who dies after the passing- 
of a preliminary decree but before a final decree is 
passed in a mortgage suit is governed by the pro- 
visions contained in O. XXII of the C. P. C., as the 
suit continues to be pending until the passing of 
the final decree. 

All the legal representatives of a deceased defend- 
ant must be brougkt on the record within the time 
allowed by law, otherwise the suit would abate in 
respect of the interest of such defendant. 

A mortgage suit does not wholly» abate owing to 
its abatement as against one of the mortgagors. 
S Trust Dags Kesnow Das v. Kaawn Sanie Ramzan 
ABDULLA , h 238. 
-———— 0. XXII, r. 4—Rent-suit—Liability of defend- 

ant, nature of —Death of defendant—Legal repre- 

sentatives, substitution of, absesce of—Abatement, 
extent of. < e 

In order to determine whether the death of one of 
several judgment-debtors during the pendency of a suit 
operates to cause the abatement of the entire suit or 
only with regard to the interest of the deceased defend- 
ant, the test to be applied is whether the liability of 
the defendants was joint of joint and several. If the 
liability of the defendants is joint and several, the 
plaintiff is entitled to continue his suit against the 
remaining defzndarfts and the effect of his omission to 
pring the legal representatives of the deceased de- 
fendant upon the record would only be the abatement 
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of the suit against that defendant, and not the abate- 
ement of it against all ‘the defendants. 

A claim for rent is joint and several as against the 
tenants and the. death of one of the tenants, therefore, 
during the pendency -of a suit for rent, dces not cause 
the abatement of the suit against all the tenants. The 


suit abates only against the deceased defendant. Pat 
Rar Kasur Nara SINGH BAHADUR v. Karmas SINGH, 
(1925) A. I. R. (Pat.) 480; 4 Pat. 53 236- 


O. KAIN, rr. 1, 3—Partition suit-—Compro- 
mise—Plaintiff, whether can be allowed to with- 
draw suit—Procedure. 

The terms of r. 3of O. XXIII of the C. P. C., are 
imperative. When a Court is satisfied that a suit has 
been compromised it is bound to pasi a decree in 
accordance with the terms of the compromise. The 
special procedure laid down in the rule is not affected 
by the general provisions ofr. 1 of O. XXIII. 


It is most inequitable that a party to a suit who l 


has entered into a compromise should be allowed to 
defeat the compromise by making an application for 
withdrawal of the suit. 

In a partition suit a defendant seeking a share of 

the property in dispute is in the position of a 
plaintiff and in such a suit the plaintiff cannot be 
allowed to withdraw the suit without the permission 
of the defendant. If the plaintiff desires to withdraw 
from the suit, the defendant claiming a share may be 
made a plaintif and he might apply tò have the 
plaint amended soas to make the former plaintiff a 
defendant. 
- The right of a plaintiff to withdraw a suit as laid 
down in sub-r. (1) of r.lof O. XXIII of C.P.C, 
is not absolute in all cases and may be controlled by 
rights existing in other parties to the suit. B TUKA- 
RAM MAHADU TANDEL v. RAMCHANDRA MAHADU TANDEL, 
27. Bom. L. R. 921; (1925) A. 1. R. (B.) 425; 49 B. 672 


984 
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=-= O, XXV, r. 1 (3)}—Administration suit, whe- 
ther suit for money— Security for costs, whether can 
` be demanded. 

A suitfor the administration of an estate con- 
sisting largely of immoveable property is not a suit for 
the payment of money. within the meaning of r. 1 (8) 
of O. XXV ofthe O. P. C. It is a suit relating to 
immoveable property. R Amina Bier v. K. M. MOIDEEN 
Kaka, 3 R. 211; (1925) A. I. R. (R.) 300, 620 


: O. XXVI, r. 11—Commission, issue of—Court, 
whether can delegate its functions to Commissioner. 
. A Court has næ power ts make over the whole case 
to a Commissioner and to delegate its functions in the 
matter of taking evidence and determinifig issues to 
him. L Tutsi Ram v. Dina Nata, 1 L. O. 74 333 
——— O, XXXII, rr. 1, 2—Suit filed by miner with- 
. out next friend—Defendant absent—Procedure— 
_ Duty of Court. e ° 
Where it comes to the notice of the Court that a 
suit has been filed a minor plaintiff without a 
next friend, it is the duty of the Court to take notice 
of the disregard of the provisions of r.'l of O. 
XXXII of the O. P. C., and to refuse to proceed 
further with the case so illegally ‘commenced. It is 
immaterial that the defendant has not appeared and 
has not taken objection to the maintainability of the 
suit. R Maung Bwin v, Maune Nyt, 3 R. 239; (1925) 
A LR. (R) 325 e 870 
-—> O. XXXII, r. 6 (2)—Court Fees Act (VII of 
- „. 4870), Sch, FE, -Art, 6—Stamp Act (II of 1899), Sch. - 
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. I, Arts. 15, 40, 5?—Security bond executed. under 
orders of Court—Court-fee payable—Bond, whether 
liable to stamp duty. : 
A security bond executed in pursuance of an order 

of the Court under O. XXXII, r. 6 (2) or any other 

rule‘or section of the C. P. C., must bear a Court-fee 
stamp as required by. Art. 6 of Sch. IL to -ths Court 

Fees Act and it will also be chargeable under thé 

Stamp Act if it is abond of the kind described in 

Art. 40 or Art..57 of Sch. I to the Stamp Act, but it 

will not be chargeable under the Stamp Act if it 

falls under the residuary Art. 15 of Sch. I ta the Act, 

G In re REFERENCE FROM THE MUNSIF, FOURTH COURT, 

Hanieans, 29 C. W. N. 851; 42 C. L. J. 5; (1925) A.I 

R. (0.) 906 7 289 


s 
O. XXXIV, r. 1—Mortgage suit—Necessary, 
parties—Co-mortgagec, whether must be joined. 
The. heirs of a deceased co-mortgage@ must be joined 
as parties to a mortgage suit. G ABDUL RAHAMAN 
Mra v. SALIMANNESSA BIBI 121 


Ei 
——2&— 0, XXXIV, rr. 2, 4—AMortgage-decree— 
Amount found due on mortgage, whether includes 
costs of suit—Interest, whether can be allowed o 
costs. i ` 
The expression “ subsequent interest ©“ in r. 4 of 
O. XXXIV of the C. P. O., méans subsequent interest 
on the aggregate amount found due under r. 2 of 
the Order and this amount includes costs of the suit. 
The intention of the rules is that a general account 
should be taken once foralland that an aggregate 
amount should be stated in the decree for principal, 
interest and costs due on the’ fixed day and that after 
the expiry of that day if the property should not be 
redeemed the matter should pass from the domain 
of contract te that of judgment and the rights of 
the mortgagee should thenceforth ` depend not on the 
contents of his bond buton the directions in the 
decree. Interest is allowed on the aggregate sum 
menfgoned ip the decree which includes the costs of 
the suit and not merely on the principal money. No 
subsequnt interest, however, can be allowed on costs 
incurred subsequently to the decree. A Sanu BANARSI 
PARSAD v. Kuer MANMOHAN Lat, L. R. 6 A. 479 a 
. 
O. XXXIV, r, 4—Mortgage suit—Conpromisé 
-——Decree directing sale of mortgagetl and ‘other 
properties on default of payment—Haxgution of 
decree—Final decree, whether necessary—Separate 
suit, whether necessary. : 5 
A mortgage suit was compromised and a decree 
was passed in accordance with the compromise direct- 
ing the payment of the decretal amount by instal- 
ments. One of the provisions of the compromise 
was that indefault of payment of any two instalments 
the gplaintiff would be entitled to recover the whole 
amount due ® him by saleof the mortgaged property . 
in suit and of certain properties mentioned in a sub- 
seqypnt clause which were given as security for the 
perfogmance of the decree: Default was made in pay- 
ment of two instalments and the decree-holder sought 
to recover the whole of the amount then due to him 
by sale of the mortgaged property and of the pro- 
perties mentioned as security inthe compromise: < 

Held, that the decree passed on the basis af the 
compromise was nota preliminary, decree and, that 
the decree-holder was entitled to bring the mort- 
gaged property to sale in execution of the decree 
without applying that the decree may be made final. 
and that the properties mentiqned as security in the, 
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b f ak 
“compromise deed could be sold in execution of the 
-decree ‘without bringing anew suit for the purpose. 
. B VISHNU MORESHWAR DABHOLKAR v. SADASHIV SHIVRAM 
NTsaLe, 27 Bom. L. R. 943; (1925) A. I. R. (B.) 509 
: 889 


z 0. XXXIV, r. 5, decree passed wnder—Pro- 
. perty for sale, attachment of, whether necessary— 

Duty of Executing Court. : 

Where a decree is passed under r. 5 of O. XXXIV of 
the C. P. C., there is no question of “attachment” of 
the property directed to be sold. The only question 
before the Wxecuting Court is whether the charge is 
enforceable against the property sought to be sold. A 

" MOHAMMAD MAZHAR ALI v. Breca Baaum, L. R. 6 A. 
448 Çiv.; 23 A. L. J. 841; (1925) A. I. R. (A) 652 364 


———. 0. XXXIV, r. 5—Limiiation Act (IX of 
1908), Sch. I, Art. 181—Mortgage-decree-—Appeal— 
Application for final decree—Limitation, commence- 
ment of. 
. _Amortgage-decree was passed in a suit to which 
the.mortgagor and his sons were impleaded as défend- 
ants.. The sons contested the suit on the ground that 
‘there was no legal necessity for borrowing the amount 
‘of the mortgage and contended that no portion of the 
Joint family property was liable to be sold in execu- 
tion of the mortgage decree. The sons preferred an 
appeal against the mortgage-decree but did not im- 
plead their father as a party to the appeal. The 
‘appeal was dismissed: 
Held, that limitation for an application by the 
‘decree-holder for a final decree began to run not from 
the date of the decree of the Trial Court but from the 
-date of the dismissal of the appeal inasmuch as the 
„whole case was re-opened in appeal, and if the Appel- 
late Court had allowed the appeal it would have had 


to dismiss the entire suit not only as against the sons ` 


-but as against'the father so far as the joint family pro- 
perty was concerned. A Tura Ram v. Baur SINGH, L. 
Aa A.485 Civ.; 23 A. L. J. 867; (1925) 4. I. Re (AJ) 
6 i 214 


s 

———— 0. XXXIV, r. 5—Limitation Act (IX of 1908), 

Sch. J , Art. 181—Mortgage suit—Preliminary decree 
—Final gecree—Preliminary decree modified on 
appeaj—Application to amend final decree or to pass 
new decrege—Limitation—J urmsdiction of Court. 

- A prelimjnary decree for sale in a mortgage suit was 
poet onthe 30th of May 1916. An appeal was pre- 
ferred against the decree and the decree wag finally 
modified by the Appellate Court on the 27th of Novem- 
ber 1919. In the meanwhile the Court of first instance 
had passed a final decree on 22nd January 1918. On 
20th February 1922 the decree-holder applied to the 
‘Court of first instance for preparation of a new final 
decree or the amendment of the old one in accordance 
with the preliminary decree passed by te Appellate 
Court. The Court instead of ordering that a new decree 
should be prepared on, a separate sheet of paper 
amended the old decree and brought it into conformity 
with the preliminary decree of the Appellate Cour : 

: Held, that the application of the decree-holder 
having been made within three years of the date of 
the prelimiriary decree passed by the Appellate Court 
was within limitation and that under the cirenm- 
stances it was opento the Court of first instance 
either to pass a new decree in accordance with the 
terms of the preliminary decree passed by the Appel- 
late Court, or go amend the old final decree passed by 


` itand to bring it into conformity with the decree’ 


of the Appellate Qourt and that, therefore, the course 
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adopted by.the Court was perfectly justified. A 
MUHAMMAD YUSUF Kuan v. MAHADEO Perasan, l. Ro ue 
O. XXXIV, r. 6, application under—-Limi- 
tation. See LIMITATION Act, 1908, Scn. I, Art. 181 7 | 
O. XXXIX, r. 1—Injunction, temporary— 

“Property in dispule in suit”, meaning of—Hindu 

Law—Widow, alienations by—Suit to restrain widow 

from making alienations — Temporary injunction, 

whether can be granted. 

The expression “property in dispute ina suit" in 
r.l of O. XXXIX of the C. P. O., means the pro- 
perty which is the subject-matter of the suit. e ; 

There is nothing in law or principle which justifies 
the refusal of a temporary injunction on the sole 
ground that the relief prayed for in the suit may be 
eventhually refused. : i 

Where in a suit by the reversioners ofa deceased 
proprietor for an injunction restraining thé widow of 





. the deceased from alienating the property which forms 


part of the estate of the deceased, it appears that the 
conduct of the widow in reference to her administra- 
tion of the estate has been so extravagant as to give 
rise to a reasonable apprehension that during the 
p endency of the suit further alienations and damage 
to the estate might be achieved by her, the case isa 
of one for the grant of a temporary injunction restrain- 
ing the widow from making any alienations during the 
L Tesa SINGH v. HARNAM KAUR,’ 
1 L. C. 241; (1925) A. I. R. (L.\ 628 ° 678 
O. XXXIX, r. 1—Specific Relief Act (I of 
1877), ss. 55, 57—~Injunction, temporary, when can 
be granted—Contract of personal service, breach of, 
whether can be restrained. 
The question of the grant of a temporary injunction 
is dealt with by the C. P. O., whereas the question of a 
permanent injunction is dealt with in the Specific 





- Relief Act. But the principles applicable to the two 


proceedings are very similar. They both derive from 
the Court of Chancery and they postulate that a man 
will be punished if he does what his conscience tells 
him not to do. ` 

A Court of Equity will not grant any injunction over 
‘the execution of which it cannot watch and which it 
cannot enforce. i , : 

A contract under which one party is required to 
perform numerous and delicate services for the other, 
the performanog of which needs a particular amount 
of skill and fidelity, is one which cannot be specific- 
ally enforced by threats of penalty. _ 

In such a case the Court will not, except in very 
special circumstances, where no other redress is open to 
the aggrieved party, issue an injunction restraining a 


“ breach of the contract the effect of which would be to 


enforce the contract specifically, inasmuch as an 
attempt to enforce such an order would be embarassing 
to the parties and derogatory to the Court itself. 

Per Runchand, A.J. C.—Preventive relief ps way 
of injunction whether perpetual or temporary is within 
the discretion of the Court depending on the particular 
circumstances of each case. In order to entitle a plaint- 
iff to a temporary injunction pending the disposal of 
the suit, the plaintiff must make out a prima facte 
strong case in support of theright which he claims and 
must show that irreparable damage will result to him 
if the injunction is not granted. S Devrscue Daur- 
scHir Fanrts v. Frey or PESTONJI Bikwagt, (1925) A. 1. 
R. (8) 34° f i f 321 
O, XL, r. 1—Partition suit—Receiver, appoint- 
ment of—Preliminary ` dècree, whether ends ` ap- 
kd 





~ 
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.pointment of Receiver—Discharge 
Order of Court, whether necessary. 
A Receiver isan officer of the Court and as long 
as theorder of the Court appointing a Recevier re- 
mains unreversed and as long as the suit remains a 
lis pendens the functions of the ‘Receiver continue 
until he is discharged by order of the Court. A Re- 
ceiver can only be discharged by .an order of the 
Court even though circumstances have rendered the 
appointment nugatory. ` 

Where a Receiver has been appointed in a partition 
suit and the Court subsequently passes a preliminary 
decree declaring the shares of the parties in the 
estate “and directing the partition of the property 
other than the agricultural land, the decree has not 
the effect of putting an end to the appointment of 
the Receiver and rendering him functus officio. L 
445; 
6 Li 442; 7 L. L. J. 239 932 


O, XL, r. 1—Receiver, appointment of—Pos- 
session of property in medio—Scramble for posses- 
sion—Bona fide claim—Receiver, whether may be 
appointed, 

An order appointing a Receiver will not ordinarily 
be made at the instance of a plaintiff having merely 
a shadowy claim, where it has the effect of depriving 
a defendant of defacto possession, since that might 
cause irreparable wrong. 

The main object of appointing a Receiver is to 
protect the properties pending litigation and to 
preserve them for the benefit of the party lawfully 
entitled thereto. In an application for the appoint- 
ment of a Receiver it is sufficient, therefore, if a 
prima facie title to the property over which the 
Receiver is sought to be appointed is made out. 

Per Graham, J. (Greaves, J., dubitante).—Where pro- 
perty is shown to be in medio, that is, in the 
enjoyment ofno one, the Court can hardly do wrong 
in taking possession. It isto thecommon interest of 
all parties that the Court should prevent a scramble 
between the parties to oþtain possession of the pro- 
perty and where' no one appears to be in actual lawful 
enjoyment ofthe property and the plaintiff has put 
forward a bona fide claim, no harm can be done to 
any one by the Court taking possession of the pro- 
perty and preserving it for the beneflt of the litigant 
who may eventually prove successful. G ALKAMA 


of Receiver— 


` Brat v. Syap Israk Hossary, 29 O. W. N, 836; (1925) A. 


I. R. (C.) 970 183 


O. XL, r. 1—Receirer, appointment of, prin- 
ciples governimgy—A ppointment of party as Receiver, 
when justified. 

The Court is competent to appoint a Receiver ina 
pending partition suit between co-owners and co- 
sharers for the protection of the property in suit or the 
prevention of an injury to such property. 

A plaintiff askigg for the appointment of a Receiver 
must? prove that prima facie he has an excellent 
chance of succeeding and that the property in the pos- 





' session of the opposite party is in danger of being 


wasted. i ; 
A. Court will not appoint a party to the suit to act 
asa Receiver unless by consent or unless there: are 


` ‘special circumstances justifying such an appointment. 


$ Jax MaAHONED v. GHULANM RASUL KHAN 1024 
———— OXL, r. 1—Receiver, appointment of, prin- 
ciples governing—Property in possession of opposite 
party— Discretion of Court. 
A, Receiver will not be appointed under O, XL, r. 1, 
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G. P. C., unless the plaintiff satisfies the Gourt that he 
has a prima facie case and that an order for the ap- 
pointment of a Receiver is necessary for the protection 
of the property pending litigation. In appointing a 
Receiver of property which is in the possession of the 
opposite party the Court will act with caution and 
exercise a discretion to be governed by all thè cireum- 
stances of the case. S JETHALAL MOHANJI, v. Dayapnat 
RAMJI 413 
O. XLI, r. 2—Appeal—Order of remand, 
failure to appeal from, effect of—Point not urged 
in memo. of appeal, whether Court can gonsider, 

A failure to appeal against an order of remand 
precludes the person aggrieved by it from disputing 
its correctness in the course of an appeal against the 
final decree. f . 

, But the preclusion of a party does not take away the 
power which vests in a Court of App@al under O. XLI, 
r. 2, C. P. O., to base its decision on a point not urged 
in the memo. of appeal; the only condition is that the 
party tobe affected thergby has an opportunity to 
mee? it. N BALIRAM v. SADARAM 1019 


——_—— O. XLI, r. 27—Appeal—Additional evidence, ` 
admission of—Evidence, discovery of, after decision 
in Trial Court. . . f p 
A suit for redemption was dismissed on the ground 

that the mortgage was not proved. In appeal the 

mortgagor putin an affidavit stating that after the 
decision of the case by the Trial Court he had dis- 
covered that the mortgage was a registered one and 
had obtained a copy of the mortgage-deed from the 

Registration Office which he desired to produce in 

evidence. The Court was satisfied that the document 

had not been intentionally withheld : sea 

Held, that the case fell within the provisions of r. 27 
of O. XLI of the O. P. C., and that the copy of the 
mortgage-deed could be admitted in evidence in 

appeal. O ARDUL RAHMAN Kuan v. Noor Janan 359 

——-—— OKU, r. 27 (1) (b)--Appeal—Additional 
evidence, admission of—Appellate Court, power of. 
The ejurisdiction of an Appellate Court under 

O. XLI, xr. 27 (1) (b) of the ©. P. O. to admit 

additional evidence is not confined to.cases in which 

itself discovers a lacuna og defect and 
requires evidence to fill up or remedy it. Bs virtue 
of the words “or for any other substantial cause” in 
the rule, an Appellate Court has full discretion to 

admit further evidence upon the application of a 

party. gi Eciipss Motor Car Co, v; WARBURTON, 1L, 
C. 561 : "721, 997 


O. XLI, r. 33—Appellate Court, pawers of— 

Ends of justice. aik; - 
Although the terms of O. XLI, r. 33, O. P. O., ara 
very wide and confer on an Appellate Court wide 
powers for the purpose of making such decree or 
order as thè exigencies of the case may require; 
still the powers should ordinarily be limited to those 
casgs where as a result of the Appellate Court's 
integference with a decree in favour ofthe appellant, 
a further interference is required in order to adjust 
the rights of the parties in accordance with justice, 
equity and good conscience, or where, but for recourse 
to those powers, the ends of justice would be defeated. 
C Nand Lay Roy Cuoupury v. Muxanp Lan De * 24 
O. XLIII, r, 1 (u)—Appeal, whether gies— 
Remand order, irregular. 4 

Where an order of remand, though irregular, isin ` 
form and substance an order under r. 23%f O XLI o 

the C. P. O, an appeal would lie against the order, . 
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= . ; 
under r; 1 (uw) of O. XLIII of the Code. C Kayem 


Biswae v. BAHADUR Kuan, 42 0 L. J. 22; 30 C. W. N. 

41 TT 744 

——_ 0. XLIV, r. i—Leave to appeal as pauper, 
when can be granted—Decree not contrary to law, 
effect of. 

Leave to-appeal as à pauper cannot be granted to an 
appellant unless the decree appealed from appears to 
be contrary to law or to some usage having the force 
of law ôr to be erroneous or unjust. L Vioya VANTI 
v. Jar Dust, (1925) A. I. R. (L.) 391;7L. L. J. 214 292 

: - O. XLVII, rr. 1, 2— Review, application for 

—Forum, proper. 

; The effect of rr. 1 and 2 of O. XLVII of the C. P. O., 
is that except in the cases specifically mentioned iri 
r. 2, an application for review of judgment must be 
made pot only to the Court which passed the decree or 
order but also to the Judge who passed the decree or 
order. An application for review of judgment made 
toa Judge who massed the judgment but who has 
ceased to preside over the Court in which the judg- 
ment was passed is not competent. 

The language of rr. 1 and Sof O, XKLVII of the C. 
P. O., and particularly the nature of the cases inciuded 
and excepted by particular mention in those rules puts 
it beyond doubt that the Legislature carefully con- 
sidered the cases for which itewas providing and that 
the consideration was not absent from its mind 
that in certain cases theremay beno Judge at all to 
whom an application for review may be made. A Ram 
Baran CHAUBE v, BHAGWANTI PANDEY, L. R. 6 A. 372 
Civ.; 23 A. L, J. 674; 47 A. 751; (1925) A. I. R. JSE 

= 
Sch. ||, para. 17—Arbitration, reference to, 
during pendency of suit—Agreement, whether can 

.be filed—Dispute decided by Court—Jurisdiction of 

arbitrators. 

Wherea dispute is referred to arbitration during 
the pendency of a suit but is subsequently decided by 
the Court itself, the arbitrator has no jurisdiction to 
proceed with- the arbitration and any award made by 
the arbitrator under these circumstances canno? be 
enforced: The only remedy which the aggrieved party 
can havein sucha case is to sue for damages for 
-breach of the contract to abide by the award. ~ 
-_ Parties to a suit cannot have an agreement to refer 
to arbitragion’disputes ina pending suit filed under 
para. 17 of Sch. II to the C. P.O. The mere fact that 
the reference includes certain disputes which are not 
the subjeci#Iatter® of the suit will, not enable the 

arties to have the agreement filed. S DEQMAL v. 
KHANOOMAL JOTHMAL 335 
———-- Sch. Ill, r. 11—Decree sent to Collector for 

execution—Full satisfaction—Proceedings kept pend- 

ing through mistake—Alienation after satisfaction, 
_ validity of—Lease granted by Collector in full 
satisfaction of decree, effect of —Surrender of holding 

to landlord, whether alienation. e s 








Ifa decree has been in effect fully satisfied and’ 


nothing more remains to be done thereunder, the 
mere fact that the Collectér keeps the execution peo- 
ceedings pending cannot make void any transfere of 
the property subsequent to the daté of complete 
satisfaction. A lease by the Collector to the decree- 
holder of the property attached, in full satisfaction 


of the decree, during the pendency of execution pro- ` 


ceedinĝs before him, puts an end to such pro- 
ceedings. The decree-holder’s promise to hold the 
decree fully satisfied ifhe obtains the lease in ques- 
tion comes within the definition of consideration in 
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s. 2 (d) of the Oontract Act. In such a case the 
decres .is fully satisfied as soon as the lease is granted 
and there is no progressive satisfaction of the decree. 

A surrender of his tenancy right by a tenant in 
favour of his landlord is not an “alienation within 


.the meaning of r. 11 of Sch. ITT of the. P. O., 


aud as such is not inoperative if made during the 
pendency of proceedings before the Collector. 

“Alienation” literally means “to make a thing 
another man’s,” i. e.,something which was previously 
in the ownership of the alienator. ; 

A transfer of property implies that the person in 
whose favour the property is transferred acquires the 
right of the transferor in the said property, but such 
an incident cannot be postulated of a tenant gurren- 
dering his tenant right in favour of his landlord. N 
Maroti v. KRISHNARAO, (1925) A. I. R. (N,) 455 174 


Companies Act (VII of 1913), ss. 153, 202— 
Schemes of reconstruction--Order made on applica- 
tion of Company—-A ppeal, whether lies, i 
It is only when an order is made under s. 153 of the 

Companies Actin the course of a liquidation by the 

Court, that an appeal lies against the order under 

s. 202 of the Act. An order made under s. 153 on the 

application of the Company itself which is not in the 

course of being wound up is not appealable. B THE 

VIRAMGAM PINNING MANUFACTURING Co. v. THE 

INDUSTRIAL BANK OF WESTERN INDIA, LtD., 27 Bom. L. 

R. 655; (1925) A. I. R. (B.) 442 ' ` 108 


s. 158—Debtor of Company, whether ‘contria 

butory. ` 
A mere debtor of a Company is not a ‘contributory’ 
of the Company within the meaning of s. 158 of the 
Companies Act. A In the matter of LAKSHMI FLOUR 
Mis Co., LD., 23 A. L. J. 934; L. R. 6 A. 565 Civ. 994 


s. 219—Petition for compulsory winding-up— 
Voluntary winding-up, commencement of —Prejudice 
to creditors—Procedure. i 
Section 219 of the Companies Act is not confined 

to acase where a voluntary winding-up has com- 
menced before a petition for compulsory winding-up 
is presented. If after a petition for compulsory 
winding-up is presented but before an order for 
such winding-up is made, the Company goes into 
voluntary liquidation, the creditors may be called 
upon to show in what way they are prejudiced by 
the voluntary nature of the winding-up, and if no 
such prejudice is shown the petition for compulsory 
winding-up showld be dismissed. L SANSAR GHAND 
v. Kartu Cuann, 6 L. 340; (1925) A. L R. (L.) 527 613 


Company, managing agent of —Hundj—Endorsement 

“by managing agent as such-—Liability of Company. 

See NEGOTI4BLE Instruments Act, 1881, ss, 26, 28 

i 328 

- Suit by minority of share-holders—Fraud— 

Acts complained of approved by majority—Suit, 
whether can proceed—Procedure 

Where the minority of the share-folders of a @om- 


“pany bring a suit against the officers of the Company 


in which fraud is alleged against the defendants and 
the objection is taken that the suit cannot proceed, 
inasmuch as the majority of the share-holders have 
approved ofor adopted the acts of the defendants 
which are complained of, the case should be allowed 
to go to trial to ascertain the facts before it is finally 
determined whether the action of the majority could 


. be questioned by thesminority. For, in such a case 


until the facts are ascertained the Court cannot deters 


i 


co 
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mine what isthe preċise action of the majority and 
whether it only amounts, on the one hand, to those 
matters of internal management, in which the major- 
ity of the share-holders quite rightly impose their will 
upon the minority or whether, on the other hand, it is 
one.of those cases in which the assets of the Company 
are being improperly distributed by an attempt to pay 
them into the pockets of the majority of the share- 
‘holders of the Company or their friends at the expense 
of the minority. 6 VADILAL RAGHAVJI v. MANEOKLAL 
Mansukusnal, 27 Bom. L. R. 48; (1925) A. I. R. (B.) 
188; 49 B. 291 35 


Complainant, whether party to criminal proceed- 
ings, ' 

A private complainant who leads evidence and tries 
to establish the guilt of the accused as.a prosecutor, 
is a. party to the eriminal proceeding. A KANHAIYA 
Tat v. Buagwan Das, L. R.6 A. 153 Cr; 23 A. L. J. 
956; 26 Or. L. J. 1485 1053 


Compromise, between tenants and one co-sharer 
. landlord, effect of Suit, whether can proceed. See 
: LANDLORD AND TENANT 177 


made before evidence recorded-——Cheating—- 


_ Permission to compound offence, refusal of, legality 

: of. See Cr. P. O., 1898, s. 345 385 

: , nature of —Deeree i in accordance with compro- 
mise—Hatr aneous provision, whether can be imported 

9 eg Procedure Code (Act V of 1908), 0. XXIII, 
r 

~ A. compr omise only represents a contract between 

the parties with the order of the Court superadded to 


£ "Where, therefore, a suit bas been compromised, the 
‘decree must be passed in accordance with the com- 
‘promise and no-extraneous provision can be imported 
into. the decree. N RANI Mira Mort Ju Deo v. ka 


Nama, withdrawal-of suit after, whether permissi- 
- ble. See, O.. P. O., 1908, O. KAIN, rr. 1, 3 84 


Confession, admissibility of. “See EvipEnoz AOT, 

1872, 8, 25 
Memorandum, absence of, effect of. See Or. 
~ P. C., 1898, ss. 164, 533 1026 
ay retracted, the only evidence of murder, 

weight of. See PENAL Cons, 1860, s. 302 903 
of co-accused, admissibility of. See Evi- 
DENCE Act, 1872, s. 30 516 


Consideration—Benefit to promisox, whether necces- 
; sary— Consideration paid to one joint promisor, 
whether supports promise of all. . See CONTRACT ACT, 

| 1872, sı 2 (d) « 819 
, passing of, absence of—Suit against third 
party—Registered - conveyance—Burden of proof. 

+ See TRANSFER OF PROPERTY Act, 1882, s. 53 436 
, portion of, unlawful, ‘whether whole void. 
< See Contract Act, 1872, ss. 23, 24 199 
, proof, of-—Suit by mortgagee against pur- 














z chaser ‘of equity of redemption:. See MORTGAGE 927. 


Constr: uction ofe document. See REGISTRATION 
, Act, 1908, s. 17 . 849 
< Lease for indefinite period, duration of. 
; A lease for an indefinite period granted for purposes 
of cultivation and for letting. out the lands to tenants, 
enures {or the lifetime of the grantee. 

- Tf a grant be made ta a man for an indefinite period 
it enures, generally speaking, dor his lifetime, and 
passes no interest to his heirs, unless there. are same 
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- 725; 47 A. 758; (1925) A. I. R: (A) 787 
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2 x] a A 
words showing an intention to grant an hereditary 
interest. C BIsWAMBHAR Das Borat v. AminppiIn 
MONDAL 298° 


Morigage-deed of further chan “ge —Registr ation 

' Act (XVI of 1908), s. 50—Unregistered deed of 

- further charge—Sale-deed, vregistered—Purchaser, 

- whether bound by deed of further charge. ` 

A deed executed by a mortgagor in favour of,a. 
mortgagee which was designated as “zamima rehan-: 
namah" stated that the money due ` thereunder. 
would be first paid and then the mortgaged- property: 
would be redeemed: 

Held, that the deed constituted a deed of further 
charge. 

An unregistered deed of further charge cannot be. 
enforced against a bona fide purchaser of the property 
by means ofa subsequent registered deed. O AsHRAF 
ALI v. CHANDRAPAL SINGH, 12 O. L. J. 382; (192) Ae 
I. R. (0.) 506; 20. W. N. 529 ° 63 
———— Sale-deed—Re-purchase, covenant for — Bon 

pliance with terms of covenant. 

e of the conditions entered in a sale-deed was 
that if at the end of a particular year the purchase- 
money either in one lump sum or by instalments, 
and the arrears of rent due from the tenants, were 
paid to the vendee, the property sold shall be 
returned by the vendee to the vendor, but that the 
right of return would cease after the expiry of the 
aforesaid period. Before the expiry of that period 
the yendor asked the vendee to accept payment of 
the amount entered in the sale-deed, but the latter 
refused to. do so. Thereafter the vendor gave a 
notice to the vendee requiring him to státe -within 
two days whether he was willing to accept payment 
under the re-purchase clause. The vendee gave no 
answer to the notice. Finally, the vendor filed 4 suit 


„for recovery of the possession ‘of the property on 


payment of the amount entered in the sale-deed and 
in the plaint he expressed his willingnéss to pay the 
amount mentioned in the sale-deed or ‘any other 
ameunt which the Court might adjudge. The suit 
was ipstituted before the expiry of the. period 
mentioned in the sale-deed: 

Held, that the plaintiff had complied with the cona 
dition of re-purchase contained in the gale-deed and 
was entitled toa decree. A 

In order to enforce a clause of re- urchase -cons ' 
tained in a sale-deed the terms of the clause must be 
strictly complied with. The conduct ofethe vendee; 
however, may amount to a dispensation of a literal 
compl@ance with’ the terms of the clause. O 
SUMESHAR Darr SINGH v. KAMTA SINGH, 2 0, WN, 
386; 12 O. L. J..534; (1925) A. I. R. (0.) 533. 434 


Construction cf Statutes—Fiscal enactment, 
whether to be construed strictly against Government— 
dleadings, whether to be ignored. 

Fiscal er&ctments must be construed strictly against 
the Government. 
construing a Statute the headings must ba 
ignpred and itis only the sections -which the Court 
is called upon to interpret as being the’ substantive 
part of the enactment. A CHUNNI LaL d. Fret Suro 
Caaran Lan LALMAN, L. R. 6 A. 362 Ciy,; 23 A. L. J, 
122 


Contempt of Court—-Apology, effect of.. °° -33 

The mere fact that the person, who had conemitted 
the offence of contempt of the Court, has tendered an 
apology is not sufficient reason to cecyre for him im~ 
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ý e y 
punity from punishment, L Inthe matter of HABIB, 
26 Or. L. J. 1409 833 

Comment on decided case--Reasonable com- 
ment—Purpose of punishment for contempt. 

“ e The publication ina newspaper ofan article refer- 
„ring to a case which has been decided may amount to 

“and be treated a8 contempt. 

If regsonable argument or expostulation is offered 
against any judicial act as contrary to lawor the 
public good no Court could or would treat that as con- 
tempt of Court. ` 

But to say of a Judge of the High Court that he had 
decided a case not according to the dictates of 
justice bit ein order to please and curry favour with 
‘others, or to say that the door of justice, that is, the 
door of the High Court, had been closed against a 
‘certgin community, isa very grave and serious con- 
tempt of the Court. 

Any act done or writing published, calculated to 
‘bring a Court @ a Judge of the: Court into contempt 
or to lower its authority, isacontempt of Court fall- 
‘ing under the category “scandalising a Court or à 
Judge”. . e 
_. The purpose of the principle, which is at the root of 
and underlies the cases in which persons have been 
punished for attacks upon Courts and interferences 
with the due execution of their orders, is not to pro- 
‘tect either the Court as a whole or the individual 
Judges of the Court from a repetition of them, but to 
protect the public, and especially those who either 
voluntarily or by compulsion are subject to.its juris- 
diction, from the mischief they will incur if the au- 
thority of the Tribunal were undermined or impaired. 

.It is most necéssary.that Judges should not only be 
impartial, but that their impartiality should be re- 
eognised by the public at large. Attacks upon Judges 
excite in the minds. of the people dissatisfaction with 
all judicial determinations and whenever men’s allegi- 
ance tothe laws is fundamentally shaken, itis the 
most fatal and. dangerous obstruction of justice, call- 
ing out for a‘more rapid and immediate redress than 
any other obstruction; not for the sake o? the J&dges 
as private individuals, but because theyeare the 
channels by which the King's justice is conveyed to 
the people. L In the matter of Hanis, 26 Cr. L. J. 
1409 è 833 


Contract by guardian, whether enforceable against 
- minor personally. See SPECIFIO pERFORMANOE 27. 


, Sancellation of—Long silence, effect of — 
` Burden of proof. See MARRIAGE - e 824 
— Mistake, obvious, correction of, by Court, 
whether valid. : 

. Where mistake in the expression of a written 
gontract is obvious upon the face of the instrument so 
as to leave no doubt of the intention of the parties 
without extrinsic evidence to explain it, the miske 
is corrected as a mere matter of constru@ion and the 
contract is construed in accordance with the obvious 
intention of the parties, both at law and in equity, 
ABDUL WAHHAB v. Tantra Banu, 12 O. L. J. 167; 
W. N. 357; (1925) A. I. R. (O.) 377 

—of personal service—Injunction, grant of. 
_See O. P. C., 1908, O. XXXIX, r. 1 321 


Gontyact Act (IX of 1872), s. 2 (d)—Consideration 
~-Benefit to promisor, whether necessary—Con- 
e sideration paid to one joint pranisor, 
‘supports promise of all. _ 
‘To support a contract it isnot necessary that the 
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promisor should benefit bythe consideration: it is 
sufficient ‘that the promisee did’ some act by which a 
third person is benefited, and which he would not have 
done but for the promise. i 2 
Consideration paid to any one of several joint pro- 
miscrs is legally sufficient to support the promise of 
all the joint promisors. N MUNNALAL v. Duxto 819 


- 55. 5, 25—Offer, withdrawal of, before 
acceptance, effect of—Agreement not to i le 
offer, without consideration, validity of. ` 
Under s. 5 of the Contract Act a person who makes 
‘a proposal is entitled to withdraw it before it is ac- 
cepted, and under s. 25 of the Act an agreement with- 
‘out consideration not to withdraw a proposal ill it ig 
‘accepted or refused, is void. B SECRETARY or Strate 
Yor INDIA v. BHASKAR KRISHANJI Samant, 27 Bom. L 
R. 973; (1925) A. I. R. (BJ) 485; 49 B. 759° 498 





s. 16—Undue influence—Principles of Eng." 


lish Courts of Equity, whether applicable in India. 
Questions arising in India as.to undue influence and 
unconscionable bargains and dealings with expectant 
heirs must be decided on the provisions ‘of the Con- 
tract Act, and these alone. The principles on which 


the English Courts of Equity deal with similar 
questions are entirely inapplicable to India. O Bypy 


Barut v. Desr Prasan, 12 O. L. J. 379; (1925) A.I; R. 
348 


————— s, 23—Agreement promising monthly 
allowance to mistress—-Consideration, whether 
immoral—Registration Act (XVI of 1908), 5. 17—~ 

. Agreement promising tv pay profits of certain Pro- 

_ perty—Charge—Registration, whether necessary, 

An agreement by a Hindu promising to pay a 
monthly allowance toa woman kept by him. asa per- 
manent mistress cannot be regarded as -one for an 
immoral consideration within the meaning of:s..23. of 
the Contract Act. ; pr 

An agreement containing a promise for the ‘pay- 
ment of money and the profits of certain property doeg 
not create a charge on the property and does not re~ 
quire registration.. O KRISHNA NAND v. SHIWARAJI, 2 


Ô. W. N. 503; 12 O. L. J. 510; (1925) A. I. R. (0,) 836 © 


573 


S. 23—Criminal breach of trust, prosecution . 


for—Agreement by complainant to drop prosecution - 


on obtaining mortgage of property from accused, 

whether opposed to public policy Mortgage, suit 

on, maintaintbility of. 

Defendant No. 1 committed criminal breach of 
trust in respect of a large sum of money belonging 


to the plaintiff. The Police started investigation and. 


the case was lodged in Court. Defendant No. 1 and. 


his brother defendant No. 2 executed a mortgage~", 


deed for 4 certain sum, which was less than the 


amount of the money which had beer misappropriated, 


. 


yee 
Nu 


by defendant No.1, in favour “of the plaintiff © anidh: 

the plaintiff thereupon addressed ‘an application tod 

the Commissioner of Police stating all the. facts of. 

the case and asking that the cas8 may be withdrawn, 

The Commissioner of Police stated on the applicationi]. 
a 


that he had no objection to the withdraw 
case and the 
proceedings. In a suit to enforcé the mortgage: 


5. 


Held, that the contract between {he parties was‘nof -° 


opposed to public policy and did not in any way 


tend to prejudice the State or hamper the adminis- , 
tration of justice and that, therefore, it could not be’ 


of theter . 
Magistrate thereupon dropped then. 


‘Le 


ote, 


/ 
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held tobe void unders. 23 of the Contract Act. © 
Dwisenpra Nara MULLICK v, Gopr Ram Govinp RAM, 
29 ©. W. N. 855; 42 C. L. J. 90 2090 


—S, 23—Dispute between husband and wife 
compromised while complaint of uncompoundable 
offence pending against husband—- Compromise 
arranged and effected independently of criminal 
case, whether bad in law. 

A deed of compromise, whereby a husband under- 
takes not to maltreat his wife, to keep her comfortable 
and in default ‘to pay her a fixed monthly ‘sum as 
maintenance, executed while the complaint of an 
uncompoundable offence by the brother of the 
wife was pending against the husband is not 
bad in law, eyen if the complaint was dismiss- 
ed by the Magistrate on hearing that the com- 

` promise was.effected, provided the dismissal of the 

complaint was not made contingent upon the execution 
of the deed of compromise and the eompromise was 
arranged and effected independently of the criminal 
case. L Feroz Din v. GHULAM Farma, 1 L. C. 362 
i 434 
——-—-— 85, 23, 24—Pleader and client—Agreement 
to pay money and to deliver portion of property in 
dispute to Pleader. in case of success, legality of— 





Public policy—Consideration, portion of, unlawful, . 


effect of. 
An agreement taken by a Pleader that he shall be 
given a part of the property in dispute in the suit in 


which he is engaged is contrary to public policy and, - 


‘therefore, unlawful under s, 23 of the Contract Act. 
-Where such an agreement in addition provides for the 
-payment of money to the Pleader, the whole agree- 
ment is void under s. 24 of the Contract Act inasmuch 
as a portion of the consideration for the agreement is 
unlawful. B Katsu Jar Ram Gusor v. Visano Natu 
GANESH JAVADEKAR, 27 Bom. L. R. 682; 49 B, 619; (1925) 
A. IR. (BJ) 470 : 199 


——,S, 30—Bombay Act (III of 1865), s. 1— 

` Sale of goods—Wagering contract—Agreement to 
pay differences—Re-sale of goods to vendor—Suit to 
recover amount of loss, whether maintainable. 

Plaintiff sold certain goods to the defendant for 
forward delivery. At the time of the contract it was 
not intended by either party that delivery of the 
goods should be given and taken. The intention 
of the parties was that differences only should be 
paid or received according to the market-rate at the 
due date. Before the due date arrived defendant 
percsived that the price of the goods was rapidly 
falling, and he sold the goods back to the plaintiff at 
the rate then prevailing, the result being that the 
loss on the origihal contract was fixed as from that 
date instead of remaining uncertain till the due date 
arrived. After the due date plaintiff sued the defend- 
ant to recover the amount of the loss so fixed: 

Held, that the contract between the» parties fell 
within the purview a&s. 1 of Bombay Act IIT of 1865 
and wag void an@ that plaintiff's suit must, conse- 
quently, be dismissed. B JIVANOHAND GAMBHIRMAL V. 
TUAXMINARAYAN GaNEséRAM,27 Bom. lı R. 941; 49B. 
689; (1925) A. I. R. (B.) 511 . 885 
—__— 88. 31, 32, 33, 51—-Company—Agreement to 

take shares in Company subject to condition precedent 

—Condition not fulfilled—Winding up—Agreement, 

whether binding. ` ` 

Where a person agrees to take shares in a Company 
anda condition precedent is abtached to the purchase, 
the purchase is not effeutive and does not make the 
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would-be purchaser a member of th Company ,and 
liable to pay for the shares till the conditiog is 
fulfilled. Where, however, the condition attached to 
the purchase is a condition subsequent, the would-be 
purchaser becomes a member of the Company although 
the subsequent condition is not fulfilled. = 
Where a person agrees to become a member of a 
Company by purchase of shares on condition that 
he is appointed the sole agent of the Compahy at a 
particular place for sale of the commodities manu- 
factured by it; the agreement on his part to take 
shares is “contingent”, that is, it is dependent for 


` its validity and enforcement on the condition of the 


Company appointing him its sole agent. , Where the 
Company either declines or fails to fulfil.the condition 
and then goes into liquidation whereby the fulfilment 
of thecondition is made impossible, the agreement 
cannot be enforced against the would-be purcNaser 
at all. A JAUNPUR SUGAR Factory, Liro., In the matter 
of, 23 A. L. J. 608; L. R. 6 A. 472 Civg (1925) A. IR. 
(A.) 658 f 438 
——— 8, 43—Joint contract, liability under— 

Promisor receiving consigeration— Contract, whether 

enforceable, f 

If an alleged joint contract by two persons is 
unenforceable against one of them on the ground 
thathe was not privy toit, or did not sign it, it is 
not unenforceable against the other, who has signed it 
and received the consideration under it. N SANKOLE 
v. BADRIDAS ` 977 
——— S, 65—Contract by minor, subsequently dis- 

covered to be void, effect of. . ; 

Section 65 of the Contract Act applies to a case 
where the parties to a contract were not aware of the 
minority of one of them, and which was discovered to 
be void on that account at a subsequent date only. 
N GoKALDAS v. GULABRAO $ 43 
—~—— s. 65—Trusts Act (IT of 1882), s. 84—Void 

agreement, money paid under, whether can, be 

recovered. 

As long as an unlawful or void agreement remains 
unpesformed, any money paid under it may beres 
oe pack as received to the use of the person who 

aid it. J 
X Where an agreement is void to the knowledge of 
both parties thereto at the time when it is made, it 
cannot be said to be discovered to be voitl within the - 
meaning of s.65 of the Contract Act. Wheré, how- 
ever, money has been paid under such an’ agreement, 
it may be recovered back by the person*svho made 
the payment solong asthe agreement remains un- 
performed, with reference to the principle enunciated 
in s. 84 of the Trusts Act.- L Firm Prasau Mat-Guuta 
Mat Vv, Firm Basu RAM-BASHESHAR Das, 1,L. C. pn 

68 
S. 74—Inierest at enhanced rate claimed as 
not penal—Compensation, whether can be claimed 

im appeal—Civil Procedure Code (Act V of 1908), 
0. XXXIV r. 4—Mortgage—Interest after date of 

sale. 

Were a mortgagee claims interest at the enhanced 
rate @n the plea that the enhancement is not penal 
but concedes before the Court of Appeal that the 
stipulation as to enhanced rate is penal, he cannot 
claim any comp2nsation under s. 74, Contract Act, 
unless that relief was claimed in the memorandum 
of appeal. a 

To grant interest; after the date of sale, under, 
O. XXXIV,r. 4; C. P. C., is not obligatory but discre- 


tionary. L KANSHI Ram v, PREM Sincu 879 
e 
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-~ S 74-—Inierest, enhanced rate of, from date 
nf bond in case of default—Penalty---Waiver. 
A retrospėctive stipulation for the payment of 


increased interest, under which the increased interest 


is tê run from the date of the bond and not merely - 


from the date of default is penal. Where, however, 
the creditor waives the penal stipulation and claims 
increasedeinterest only from the date of default, there 
is ‘0 reason why such inéreased interest should not be 
allowed. N MOHAMMAD ABDUL SATTAR v. KONDIBA 119 
ee $.145—Suit against principal and surety— 

Decree against surety—-Payment made by surety, 

whether recoverable from principal. 

‘Where a-suit basedon a mortgage is dismissed 
against the principal but a money-decree is passed 


against the surety and the latter satisfies the decree he - 


can maintain a suit against the former to recover the 
amount paid by him. ` The casa is governed by s. 145 
of the Contract Act, and the surety’s payment under 
the decree agains? him being rightful, the amount of 
the payment is recoverable from the principal. N 
Marori v. Hussain Miya, (1925) A. I. R. (N.) 392 65 
S$, 221—Commission agent—Lien—Re-Sale, 

right of. 6 

Ordinarily a person entitled to alien cannot, in 
order to satisfy his lien, sell or dispose of the pro- 
perty without the consent of the owner. 

Under s. 221 of the Contract Act, the rights of a 
commission agent are of a limited nature and are 
confined to the mere right of retainer which may be 
used as adefence to any action for the recovery of 
the property brought against him or as a matter of 
title to reclaim the property by action, if he has been 
unlawfully dispossessed of it. 

‘An agent, who has bought goods for a principal 
with his own money, does not stand to the principal 
m the position of an unpaid seller and has, therefore, 
no right to re-sell. 
MAL-PRABH Diar, 1 L, CO, 230 409 


~ 8. 230—Contract made by agent—Personal 

liability of agent—Presumption. ` c èe ` œ% 

Where a party to a contract signs himself as {‘agent 
and manager” it must be presumed that he intended 
to absolve himself from all personal liability under 
the contract and even if he is acting for'an undisclosed 
principal he @annot be held to bs personally liable 
under the’contract. O HARI SADHAN MITRA v. Baca 
Lar, 20. W. N. 581; (1925) A. L R. (O0) 641 ` 380 
--— S. @3 9—Partnership—Test—Profits, right to 
participate in, effect of--Presumption. ` 

A right to participate in the profits isa strog test 
of partnership, though the ‘circumstance is not by 
itself’ conclusive. AH 

The true test of partnership, however, is whether 
there was really a common business and whether the 
business was being carried on by the alleged partner 
or by some other person on his account so that ks 
could be regarded as a principal. N Aspapas v. 
Kasapat, (1925) A. L R. (N.) 436 283 


Co-owners—Joint wall~ Exclusion of one own®, 

‘whether justified. bg 

A joint owner of a wall is not ‘entitled to build over 
it'in such a manner as to deprive the other joint owner 
of all use of a portion ofthe wall. For instance, he 
cannot puild a wall over a portion of the joint wall in 
such a manner so as to include the remaining portion 
of the, foint walllinto his own room and_thus to take, 
it into his exclusive possession. L ‘Ata MUHAMMAD v, 
Nuk Auman, (1925) A. I R, (Li) 642 746 
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Corroboration, whether sufficient — Evidence of 
witness of not much weight. i 
A witness whao does not carry much weight is not 
sufficient corroboration of an accomplice. O Sueo 
NARAIN SINGH vi Euesror, 120. L. J. 429; 26 Or. L. 
J. 1317, (1925) A. I R. (O.) 715- 261 


Co3ts—Defendants claiming in separate interests— 
Separate costs—Taxation—Order directing how 
costs are to be taxed—Appeal, whether lies. . 


However large the number of the defendants: may 
be who are claiming in separate interests they are 
entitled to appear and defend the suit and each 
defendant’s Pleader would be entitled, under the 
Bombay Pleaders Act, to charge a fee based. on the 
suit valuation for the purpose of Pleader's feds. In 
such a case where the défendants are succassful 
and their costs are ordered to bə paid by the 
losing party each d2fendant is entitled to costs taxed 
onthe basis of the suit valuation and not on the 


basis of what each defendant's interest might be in - 


the suit itsalf. 

Queere:—Whether an appzal lies under any of the 
provisions of the O; P. O. against an order of a 
Judge directing how costs ara to be taxed. B Laxman 


` WAMAN GADERE V. SARASWATI GANESH GADERE, 27 Bom. 


L. R. 692; (1925) A. I. R. (B.) 432 211 


Mortgage suwit—Execution admitted—Interest 
disputed—-Pleader's fees, calculation of. ' 

|For the purpose of calculation of Pleader's fees as 
costs in a mortgage suit, the mere fact that the amount 
of interest claimed is alone disputed by the defendant 
does not make the suit ‘undefended so as to disentitle 
the plaintiff from being awarded full Pleader’s fees, if 
tha pointis foundin his favour aud against the 
defendant. N MOHAMMAD ABDUL” BATTAR V, Kol 


_-—.-— Application for leave to appeal to Privy 
Council, grant of—Non-prosecution of appeal. See 
PRACTICE , 213 


Court, order of, non-compliance with—Death of party 
on whom made, effect of—Legal representatives, 
whether bound. ` 


Where an order for affidavit of documents is made 
against a party ‘who dies before the order is 
complied with, the order does not ipso facto bind the 
legal representatives of that party who are substituted 


in his place on the record, and if it is desired that such - 


legal representatives should file an affidavit, of docu- 
ments afresh order to that effect must be obtained 
against them. B Devkaran BHOLARAM V. SANGIDAS 
JesirRANM, 27 Bom, L. R. 694; (1925) A*L R. (B.) ae 


Court Fees Act (VII of 1870), 5. 5—Court-fee— 
Reference to, Taxing Judge—Court, whether can 
consider sufficiency of Court-fee. i 


‘Inacase where there has been a feference gothe 
Taxing Officer or the Taxing Judge the question of 
insufficiency of Court-fees paid ona memorandum of 
appeal cannot be raised again at the time of the hear- 
ing of the appeal, inasmuch ass. 5 of the Court Fees 
‘Act is a bar to any such re-consideration. But where 
no reference under s. 5 has been made at all the Court 
hearing the appeal must decide the question. A 
Cuusr Larv. Fires SHEO OHARAN LAL-LALMAN, L. R. 6 
A. 362 Civ. 23 A. L. Je 7235 47 A. 756; (1925) A, ‘on 


(4) 787 Lo 
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— 8.7 (fv) (c), proviso—Suit for declaration 
of title and injunction relating to immoveable pro- 
perty—Couri-fee payable—-V aluation, mode of. 


A suit for declaration of title to certain immove- 
able property and injunction restraining the defend- 


ant from putting up a fence on it is governed by’ 


s. 7 (iv) (c) of the Court Fees Act, and under the pro- 
viso to cl. (c) the plaint in such a suit must beara 
Court-fee stamp calculated on a valuation not less 
than half the value of the immoveable property com- 
puted inthe manner laid down in sub-s. (v) of the 
section. ~ 

It is, however, unnecessary in such a case to have 
the whole of the property valued. It would be sutt- 
cient if only such portion of the property, as is the 
subject-matter ofthe dispute, is valued. M AmBaLam 
S. VAIYAPURI Cuetriv. P. K. RAMCHANDRA Tuevar, 21 
L. W. 699; (1925) A. I. RAM) 1143 930 


— $7 (v)—Suits Valuation Act (VII of 1887), 
s. 8—Valuation, increase in, retrospective, effect of — 

Value fixed by plaintiff, whether sufficient. 

Neither the C. P. Court Fees Amendment Act in- 
creasing for the purposes of Court-fees the value of re- 
venue paying estates from 5 times to 124 times the land 
revenue, nor the notification issued by the C. P. Local 
Government in exercise of the powers conferred by 
s. 3 of the Suits Valuation Act increasing the value of 
such estates for the purpose of jurisdiction to 124 
times the revenue payable, can havea retrospectivé 
operation so as to affect the value of such estates for 
purposes of Court-fees or for the purposes of jurisdic- 
tion in suits previously instituted for possession of 
such lands. 

The value of a suit remains unchanged in all stages 
of the lisand determines the forum of appeal. For 
such purpose the value assigned ‘by the plaintiff 
and not. the value found by the Court must he 
looked at unless it appears that either purposely or 
through gross negligence the true value of the suit 
has been altogether misrepresented in the plaint. N 
QHUNILAL v. KISHANDAS RAMDAS 


— Seh. II, Art. 6. See ©. P. C., 1908, O. XXXII, 
R. 6 (2) 289 


Creditor and debtor—Debt incurred after adjudi- 
cation—Remedy of creditor. See PROVINCIAL INSOL- 
vencoy Act, 1920, s. 34 


Indorsement on bill directing debtor. to pay 
. third’ person on behalf ‘of creditor? effect ‘of. See 
TRANSFER OF Property Act, 1882, s. 130 








735 
———— Interest, whether can be claimed. _ See 
INTEREST e 744 


Criminal Law Amendment Act (XIV of 1908), 
ss. 10, 17 (1), (2)—Penal Code (Act XLV of 1860), 
s. 117—Exhorting people to form themselves into 
unlawful association — Appeal for contribution 
towards funds qf a$sociation—-Offence. 


A bettain association and all jathas organized by or 
affiliated toit had. been declared to be unlawful 
associations within the meaning of s. 16 of the 
Criminal Law Amendment Act. Accused acting under 
the orders of the unlawful ssscciation addressed a 
meeting calling upon those present to organize jathas 
to act under the orders of the unlawful association and 
at a subsequent meeting he read a communique from 
the unlawful association to {he effect that the persons 
present should contribute a certain amount towards 
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the funds of the association dnd proceeded actuajly to 
collect money for that fund : 

Held, (1) that as there was no existing jatha which . 
the accused incited persons to join and as he did not 
himself contribute to the funds of the unlawful 
association or assist in the management of the associa- 
tion the accused was not guilty ofan offence either 
under sub-s. (1) or under sub-s. (2) of 8.17 of the. 
Criminal Law Amendment Act ; ` 


(2) that having, however, instigated people to form 
themselves intoan unlawful association, the accused 
was guilty ofan ofience under s. 117 of the Penal 
Code. L KIRPAL SINGH v. EMPEROR, 2 L. ©. 19; 26 Cr. 
L. J. 1374 `O 462 


s. 17 (1), (2), scope of—Penal Code, (Act 
XLV of 1860), ss. 107, 108, 109, 117—Instigation to 
form unlawful association—Offence—Abetment, what 
amounts to—‘Instigation,” meaningef. 


Sub-ss. (1) and (2) of s.17 of the Criminal Law 
Amendment Act, postulate the existence of an unlaw- 
ful a€sociation at the time when the acts specified in 
the sub-sections’are committed. Anything done before 
the coming into existence of such an association, there- 
fore, does not fall within the purview of either sub- 
s. (1) or sub-s. (2) of s. 17 of the Act. : 

A person, however, who instigates the formation of 
an unlawful association, abets such formation, and as 
any one becoming a member of such association or 
contributing towards the funds of such association, 
would be guilty of an offence under s.17 of the 
Criminal Law Amendment Act, the person who abets 
the formation of such an association is guilty ‘of the 
abetment of an offence, and if the number of persons 
who are instigated exceeds ten, the instigation brings 
him within the ambit of s.117 of the Penal Code 
and renders him liable tothe punishment provided 
therein. 


A person abets the doing of a “thing” who instigates 


7 - a pefson to do that thing, and if the “thing” instigated 


is an offence, the instigator abets an offence, and if 
the offence is committed in consequence of the abetment 
and no express provision is made by the-Penal Code for 
the punishment of such abetment, he is liable to the 
punishment provided for the offence. . 

A person is said to “instigate” another to an act 
when he actively suggests or stimylates him to the 


‘act, by any means or Janguage ditect or indirect, whe- 


ther itetakes the form of express solicitation, or of 
hints, insinuation or encouragement. L, EMPEROR. v. 
MIHAN SINGH, 5 L. 1; (1924) A 1. R. (L.) 440; 26 Cr L. 
J. 1352 A 392 


Criminal Procedure Code (Act V of 1898), 
ss. 4 (b), 476—Offence committed in relation to 
Pdicial pgoceeding— Complaint by Magistrate, form 
of-—Order sanctioning prosecution, whether com- 
plaint. ` 


Pye complaint required by s. 476 of the Cr.P.C. must 
be & formal complaint within the meaning of s. 4 (b) 
of the Code. An order stating merely that sanction 
is granted for the prosecution ofa certain person, 
who in the opinicn of the Court has committed a 
certain cflence, cannot Le regarded ssa complaint as 
required by s. 446. C Dursopsan BEAT v. EMPEROR; 
52 0. 606; £6 Cr. L. J. 1459; 71925) A. 1. R. (0.) 1 bo 


|| 
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——_*&— 5, 59—"In his view," meaning of—-Penal 
Code(Act XLV of 1860), s. 2285—Arrest by private 
person of person hiding himself in another's house— 
Rescue—Offence. 

The words “in his view” in s. 59, Cr. P. O., mean 
“in presence of”, or “within sight of" and not “in his 
„opinion.'> Therefore; if a person is arrested by a 
private person not while committing theft but only 
when hiding himself in a house, his arrest is not law- 
ful and consequently his rescue from the custody of 
the person arresting him does not constitute an: offence 
under s. 225, Penal Code. Pat Goxun TATWA v. 
.Evpsror, 26 Gr. L. J. 1462 1030 
———-— S, 106—Conviction under s. 328, Penal Code 

—No finding as to breach of peace—Ordev under 
. 8. 106, Cr. P. O., whether good. 

An order under s. 106, Cr. P. C., cannot follow a 
conviction under s. 323, Penal Code, on the ground 
that the parties® were on bad terms. There should 
bea finding that the assault, which took place, in- 
volved a breach of the peace or. public tranquillity. A 
MUHAMMAD RAHIM v. EMPEROR, 26 Cr. L. J. 1457 4 @25 
~ S. 106—-Penal Code (Act XLV of 1860), 

s. 152—House trespass with intent to cause hurt— 

Conviction—Order requiring, security, whether can be 

assed. 

‘Prespaésing into a man's house for the purpose of 
causing him injury is an offence involving a breach 
of the peace within the meaning of s. 106 of the Cr. 
P. C., and where a person is convicted of such offence 
“an order under s. 106 may properly be passed against 
“him. L DULLAH v. Exerror, 1 L. C. 278; (1925) A. I. R. 
(L.) 621; 26 Cr. I. J. 1462 1030 
= ss. 107, 117 (2), 355, 360—Security ‘pro- 

ceedings—Enquiry—Deposition of witness, whether 

must be read in presence of accused. 

Section 360 of the Cr. P. C. is not applicable to an 
enquiry under s. 107 of the Code and it is not, there- 
fore, necessary in such an enquiry to read over to a 
witness his deposition in the presence of the accuged. 
C Emperor v Jarar Rakı, 52 C. 668; (1925) A. I. R. 
(G.) 940; 26 Cr. L. J. 1456 i e 976 
—— —— S, 110—Security proceedings — Procedure— 

Specific charge—Prejudice to accused—Order, whe- 

ther can be based on suspicion or evidence of general 

bad character. : 

Section’ 110 of the Cr. P. C. provides six categories 
of cases within one, or more of which an offender's 
case must tome in order that a penalty may be 
imposed upon himin accordance with that section. 
Whana person is sought to be proceeded against 
under that section it must be made clear as to which 
sub-section*he is charged with coming under. It is 
not enough merely to assert ‘that he is a person of 
criminal tendencies or that he is suspected of having 
committed: certain crimes. The prosecution mugt 
charge that he habitually commits one’ ofghe crimes 
referred to in sub-ss. (a) to (d) inclusive, or that he 
habitually commits, or attempts to commit or abets 
the commission of offences involving a breach of tlfe 
peace, or is so‘desperate and dangerous as to render- 
his being at large without security hazardous to the 
community. It must. be specifically stated under 
which of these categories the accused's case is alleged 
to come, An omission to do so causes serious hard- 
ship to the accused inasmuch as he receives no notice 
of*the precise case which he has to meet. In a pro- 
ceeding under this section the evidence must prove 





the accused pergon to come within one or more of the. 


degoriptions set out in the section, that is to say, he 
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must be proved to be by habit a robber, house-breaker, 


thief or forger or by habit a receiver of stolen pro- ° 


perty knowing the same to have been stolen or that 
he habitually protects thieves or is the agent or re- 
ceiver of stolen property and so forth. 

An order under s.110 of the Cr. P. C. cannot be 
based on general evidence of the accused's bad 
character and of his association with people of bad 
character, nor is evidence of general ill repute suffici- 
ent tò support an order under that section. An 
order under that section cannot be made upon mere: 
suspicion. L Sonax SINGA v. EMPEROR, 1 L, C. 80; 26 
Cr. L. J. 1377 7 . 513 


- 83, 110,112, 117 (5)—Security proceedings— , 
Notice, preliminary, contents of—Substance of in- 
- formation not entered in notice—-Irregularity—Pre- 
judice—Joint enquiry, legality of. 
fn a proceeding under s. 110 of the Cr. P.O. the 
mere failure of the Magistrate to incorporate the sub- 
stance of the information which he has received in the 
notice issued under s. 112 of the.Code does not render 
the subsequent proceedings ab initio void and an 
absolute nullity. The object of s.112 in requiring: 
the.substance of the information to be given in the 
notice is to afford reasonable opportunity to the 
suspect to come prepared with what he has to meet, 
and a mere re-production of a‘clause of s. 110 in the 
notice is not a sufficient compliance with the provi- 
sions of s. 112. The failure to' comply with the direc- 
tions contained in s. 112 does not, however, divest the 
Magistrate of his jurisdiction to deal with the suspect, 
which he assumes when the information is given to 
him. It amounts to a grave and substantial irregular- 
ity which renders it necessary for the Courts of 





Appeal and of revision to scrutinize the subsequent - 


proceedings carefully, and ifit is shown that the 
accused has been prejudiced in the slightest degree to 
set aside the order of the lower Court, but in the 
absence of such prejudice, the subsequent proceedings 
cannot be treated as ab initio void. 4 7 
There is no provision in the Cr. P. ©. prohibiting a 
joint enquiry under s. 110 ofthe Code. Clause (5) of 
s. 117 of the Code does not make it a condition of such 
joint enquiry that the suspects shall be shown to be 
associated together in the order itself. It is a permis- 
sive clause which permits an enquiry being held 
where such persons are, as a matter of fact, associated 
together. S Tanwor v. Iimperor, 26 Or. L. J. 1398 
5 710 
——— ss. 110, 117 (4), 429—Security proceedings 
—Envidence of general repute, what is-Defence evi- 
dence, consideration of-— Revision —High Court, duty 


of. 2 

A High Court is not a Court of Appeal in cases 
under s. 110, Or. P. C., and its duty is not to weigh 
the evidence given on behalf of one side or the other 
but only to see whether the Court below has approach- 
ed the consideration of the case ina fiir way hgving 
regard to the interest not only of the prosecution but 
“also of the accused. O KewaL KISHORE v. EMPEROR, 
12 0. L. J, 413; (1925) A. I. R. (0.) 473; 26 Cr. Le J. 
1283 . 147 


s. 145 —Dispute relating to land—Minor 
interested in land, whether’ essential party—Noticë 
issued to minor, non-service of, effect of—Order, 
validity of, as against other parties—Prejudice. 
Where proceedings #re taken under s. 145 of the Cr. 

P.C., aminor whois interested in the property in 
dispute, although a proper party to the proceedings; iş- 
6 


2 
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not an essential party inasmuch as he would not be a 
likely person to cause a breach of the peace. Where 
*service of notice is not properly -effected upon the 
minor in such a case, an order passed in the proceed- 
ings, although it might be open to objection on 
behalf of the minor, cannot be said to have been 
made without jurisdiction so faras the other partieg 
to the proceeding-are concerned, if no prejudice has 
resulted to them owing to the absence of service of 
notice on the minor. Pat NANDAN SINGH v. SIARAM 
Srnew, 26 Or. L-J. 1287 > “151 
——— $..145—Inquiry as to possession—No danger 
of breach of peace—Proper procedure—Magistrate, 
jurisdiction of. 

Where in proceedings under s. 145 of the Cr. P. 
O., the Magistrate takes evidence under cl. (4) and as 
a result of his enquiry comes to the conclusion that 
there is no danger of a breach of the peace he should 
not then pass an order under cl. (6) declaring any one 
party to be in possession but should cancel his order 
under cl. (5). 

There is nothing in the Cr. P. C. to prevent the Ma- 
gistrate from recording the results of his inquiry and 
the opinion at which he has arrived as to possession. 
O Nawas SINGH v. RUKMANGAD Sinen, 26 Or. L. J. 
1398 710 


= S 145—Order discharging party—Review, 
whether lies—Jurisdiction—Proceedings, nature of— 

Party in possession of part of property in dispute— 

Order, whether illegal—Party joined at- late stage 

ahd based on evidence previously recorded,’ legal- 

ity of. 

A Magistrate has no jurisdiction to review an order 
passed under s.145 of the Cr. P. C. discharging a 
party from the proceedings. So faras the party dis- 

` charged from the proceedings is concerned, the order 
is final. Narayan v. CHANDRABHAGA, 26 Cr. L. J. 
1289; (1925) A. 1 R. (N.) 457 4 153 
s. 145, proceedings wnder—Non-joinder or 
misjoinder of parties, whether affects jurisdiction. 

A question of misjoinder or non-joinder of parties 
does not ordinarily: affect ‚jurisdiction. Whether a 
party has been wrongly included or excluded is a 

. question of procedure by which jurisdiction is not 
atfected. Pat Nanpan SINGH v. Srarram SINGH, 26 
Or. L. J. 1287 » 151 


s. 145, proceedings under, requisites of— 
Errors and omissions relating to, procedure, whether 
oust jurisdiction—Prejudice, proof of. 





The only two essential conditions which not only , 


confer jurisdiction on a Magistrate, but make it im- 
perative for him’to take the preventive proceedings 
contemplated by s. 145, Cr. P. C., are first, that there 
should be a dispute over land .or water and secondly, 
that auch dispute should be likely to cause a breach of 
the peace. : . | 
A Magistrate having beén once seized of jurisdiction 


to ingbitute proceedings under s.145 of the Cr. P. C. . 


cannot în the absence of proof or prejudice toa party 
be divested of it ky errors and omissions which 
relate to procedure and ‘not to jurisdiction. $S 
MAHOMED “MAHDISHAH OF Pir 'JHANDO y. WAHDALSHAH, 
26 Or. L. J. 1292 , 156 
— 88, 145, 146—Dispute relating to immoveable 
property—Attachment of property—Receiver, ap- 
pointment of, legality ‘of. ; 





Although a Magistrate has power in a case of 


emergency to attach property wHich is the subject of 
dispute in proceedings under s, 145 of the Cr. P, O, 
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he has no power to appoint a Receiver under thah sec- 
tion, and anorder appointing a Receiver under that 
section is ultra vires and illegal. 

It is, however, competent to him in his administya- 
tive capacity to appoint some person to manage on his 
behalf the property so attached and that too subject to 
his control and supervision. The person so appointed 
is in no sense a Receiver but merely a servan 
Magistrate and has no powers which a-Receiver ap- 
pointed under s. 146 (2) of the Code can exercise. N 
DASHARTH v. Tara Crann, 8 N. L. J. 69; (1925) A, I. 
R. (N.) 297; 26 Cr. L. J. 1378 514 


ss. 145, 146—Dispute relating to property— 

Attachment of property—Proceedings dropped after 

aitachment—Disposal of property. 

H after attachment of the property under s. 145, Or. 
P. O., the proceedings are dropped as the Magistrate 
comes to the conclusion that there is no likelihood of 
a breach of the peace, he has no juri$diction to direat 
that the attached property should be delivered to one of 
the parties to the proceedings, as the effect of such an 
orde? would be to decide the question at issue between 
the parties. In such acase the proper order is to 
direct that the property should remain in his custody 
and managcment pending the‘decision of a Civil 
Court on the question of title. N DASHARTH v, Tara 


Guasp, 8N. LJ. 69; (1925) A. 1. R. (NG) 297; 26 Cr, 
5 P 


L. J. 1378; 21 N. L. R. 191 


ss. 145, 435, 439-—Dispute as to immove- 
able property—Procedure—Jurisdiction of Magis- 


| trate—Magistrate declining to take action—Revision, , 


whether lies. 

A Magistrate is only justified in applying the pro- 
visions of s. 145 of the Cr. P. C. when he anticipates 
that unless he interferes there will bea breach of the 
peace. He may so anticipate by reason of general in- 
formation or by a particular representation from some 


person and ifthe person who makes that particular ` 


representation is the person whose possession is likely 
to b@ forcibly disturbed, then such person is in a posi- 
tion similar to a person who makes a complaint. But 
he is not a complainant and his petition is not a com- 
laint. : 
£ If in a proceeding under s. 145 of the Or. P. O. the 
Magistrate after issuing a preliminary order and hold- 
ing an enquiry, comes to the conclusion that a declara- 


tory order is necessary and passes such an order under . 
. el) (6) of the section, such order ® capaiele of revi- 
Where, however, he , 


sion under s. 435 of the Code. 
comes (b the conclusion that there is no possibility of a 
breach of the peace and declines to proceed under 
s. 145-his order is not an order under cl. (3) of the 
section and is not liable to revision. S$ MOOLYAMAL 
Topanpas v. ALI MAHOMED Japow, 26 Cr. L, J. 1333 


6 309 |, 


$.@47, proceeding under—Dispute as to right 
to take religious procession through public street—. 
Non-exercise of right on previous occasion owing to 
Ba jarane of opposite party, effect of—Right, 
nature of. : 


The proviso to sub-s. (2) of s. 147 of the Cr. P. C. l 


contemplates a non-exercise of the alleged right on 
the last occasion for reasons within the control of 
the persons claiming the right. 
exercise of the right within the proper period ọn thg 
last occasion was due to the obstruction offered by 


the opposite party, the case does not fall within the | 
purview of the proviso to sub-s, (2). . 


of the- 


Where the non- ` 


-=a 
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Where in a proceeding under s. 147 of the Cr. P. 
C the Magistrate finds’ that the right claimed was 
not exercised on the last occasion on which it could 
hate been exercised, this finding is not sufficient to 
show that the. right claimed does not exist at all, it 
merely prevents the Magistrate from issuing an order 


under sub-s. (2) of the section supporting the alleged . 


right. 

Semble.—The right to take a religious procession 
through certain streets is a right of user of land 
which falls within the scope of sub-s. (1) of s. 147 
of the Or. P.C. B In re Basappa RACHAPPA BELKERI, 
27 Bom. L. R. 1058; 26 Cr. L. J. 1422; (1925) A. I. R. 
(B.) 526 846 
em S. 16 2—Statement of witnesses made to Police, 
"comparison of, with those made in Court—Con- 

demnation of —Use of. ; 

The practice of Criminal Courts of coinparing state- 
ments made by witnesses in Court under oath, with. 
statements which they are alleged to have made to the 
Police during ‘the course of the investigation held by 
the Police prior to the triaf- cannot be too strdigly 
condemned. | | 

A statement made by any person fo a Police Officer 
in the course of a criminal investigation can only be 
used at the . trial in strict accordance with the provi- 
sions of s. 162 of the Cr. P.C. L MOHAMMAD v. 
BMPEROR, 1 L. C. 193;:6 Or. L. J. 1308 252 
- 8S. 163, 337, 343—Assurance by Govern- 

ment for not prosecuting, whether proper—Person 

ne whether competent witness— Evidence, value 
of. 

There is no law that the Government must prosecute 
every offender, and Government is entitled to give,an 
assurance to a person who has committed an offence 
that he will not be prosecuted in respect of it. If 
such an assurance is given to a person before he 





-makes any statement as a witness in a case in which 


another person who was concerned in the commission 
of the crime is being tried, the assurance does not, fn 
any way affect the competence of the person to whom 
itis given to make a statement as a witness %n the 
case. How far such an assurance affects the credibility 
of the witnéssis for the Court trying the case to 
determine. N ANANT WASUDEO CHANDEKAR V. EMPEROR, 
(1925) A. R. (N.) 313; 8 N. L. J. 138; 26 Cr. L.J. 
1467 eo 1035 
8S8..164,,"° 236 —Contradictory statements 
before P8lice and Magistrate—Series of acts— 
Prosecution for perjury—Alternative charge.. è 
When a person makes contradictory statements at 
the Police investigation under s. 164, Cr. P. O., and 
subsequently at the inquiry before a competent 
Magistrate, the two statements constitute a series of 
acts within the meaning of s. 236 of the Code on 
which an alternative charge against the person for 





: perjury canbe framed. O PATRAJI vo! Emngror, 2 O. 


W. N. 637; (1925) A. I. R. (0) 660; 120. L. J. 644; 26 
Or. L. J. 1457 š ; 
ss. 164, 533—Confession, recording of- 
Memorandum, absence of—Warning to ‘accused that 
he was not bound to make confession-—Confession, 
admissibility of. - J : 

The exact words of the warning which under the 
provisions of s. 164 of the Cr. P. C. must be given 
to a person making a statement in the nature of a 
confessitn, are not very material, provided the 
Magistrate recording. the confession explains and 
the person makjng the statement clearly. understands 


* that he need not make a confession, 
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Where the record of a confession does not contain 
the memorandum required by s. 164 ofthe Or. P.e 
C., but the Magistrate .who recorded the confession, 
is examined and proves that the! confession was 
recorded in accordance with the provisions of the 
section and that he told the person making the con- 
fession that he was not bound to make a confession, 
the confession is admissible in evidence having 
regard to the provisions of s. 533 ‘of the Code. L 
Bawa SINGH v. Exfrror, (1925) A. I. R. (L). 448; 7 L. 
L. J. 250; 26 Cr. L. J. 1458 ` 1026 ’ 


a S. 172 (2), object of—Police diaries, use 


of. 6 
The object of sub-s. (2) ofs.172, Or. P.C., is to 
enable the Court to direct the-Police Officer who is 
giving his evidence, to refresh his memory from the 
notes made by him in the course of his investigation 
of the case, or to question him as to contradictions 
which may ia between statements so recorded and ` 
the evidence heis giving in Court. If used for the 
latter purpose the provisions of ss. 145 and 161 of the 
Evidence Act shall apply. 4 
The Court may also use the diaries_in the course of 
the trial for the purpose of clearing up obscurities in 
the evidence or bringing out relevant facts which the 
Court thinks are material in the interests of a fair 
trial. If the statements in question, however, have 
not been made evidence in accordance with these 
Statutory provisions, no Court has the right to refer to, 
them subsequently for the purpose of coming toa 
judicial decision upon the case which is under trial. 
L MoHAMMAD v. Euperor, 1 L. C. 193; 26 Or. L. J. 1308 
' 252 
ss. 190 (1) (c), 476—District Régistrar, 
whether can take action under s. 476—Cognizance 
as District Magistrate under s. 190 (1) (e), whether 


 competent—Penal Code (Act XLV.of 1860), s. 47 1— 


cates of forged document for registration— 
ser. 

A District Registrar, not being a Oivil, -Oriminal 
or Revenue Oourt, within the meaning of's. 476, 
Cr. P. ©., has no jurisdiction to take action under 
that section. But if the District Registrar also 
happens to bea District Magistrate; he can: proceed 
under s. 190 (1)'(c) of the Code. Pat Curri Manto 
v. EMPEROR, 26 Cr. L. J. 1482 1050 
s. 19 5—Penal Code (Aet XLV of 1860), s. 198 

—Sanctionto prosecute, whento be granted—Perjury, 
: alternate charge—Proof. 

In granting or refusing sanction to -prosecute under 
the provisions of s. 195 of the Cr. P.O. what has 
mainly to be seen is whether there is a reasonable 
probability of a conviction. 

Unless two contradictory statements are so’ abso- 
lutely opposed as ‘to exclude the possibility of any 
hypothesis than that of the guilt of the accused, 
there can be nd‘conviction upon an altérnate charge 
of perjury. In such acase it if passible that the. 
first statement may have been false throughs “an 
error or mistake, which has been corrected by subse- 
quent information and the secohd contradicts the 
first because it contains the truth which had come 
to the knowledge of the party in the meantime. In 
such a case the statements though contradictory are 
not intentionally so, and a ‘conviction under s. 193 
of the Penal Code may not-be possible on the basis of 
such statements. N Buacrratai Bat v. Emperor, 26 Or, 
L. J. 1401 e. >. 713 
——— s.195 (1) (c)—‘“Court,” -whether includes 

Court in Native State. Bigs NG 3 
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The word “Court” in cl. (c) of sub-s. (1) of s. 195 
of the Cr. P. ©. does not include a Court in a 
_ Native State. B In re Muts1 Boar Hira BHAIPATEL, 27 
Bom. L. R. 1063; (1925) A. L R. (B.) 535; 26 Cr L. J. 
1456 . ; 976 

----——— S. 195 (1) (C)—Penal Code (Act XLV ‘of 

1860), s. 468-- Previously forged document produced 

in Court--Prosecution for forgery, whether can be 

started except on complaint of that Court. 

The expression “Court” in s. 195, Gr. P. O., is of a 
wider scope than the expression “Civil, Revenue or 
Criminal Court” in s. 476, Cr. P, O. 

After a forged document has been produced in a 
Court, a criminal case cannot be started in respect 
of such document under s. 463, Penal Code, except on 
the written complaint of the Court as provided in s. 
195 (1) (e) of the Cr. P.C. A KANHAIYA Larv. BHAG- 
WAN Das, L. R. 6 A. 153 Or; 23 A. L. J. 956; 26 Cr. L. 
J. 1458 1053 

` ———— SS. 195 (1) (c),196-A, 476-—Penal Code 

(Act XLV of 1860), ss. 109, 120-B, 466—Conspiracy 

to do legal act by illegal means — Forgery, abetment of 

—Insolvency—A pplication for adjudication—Order 

directing prosecution—Complaint — Cognizance of 

case by Magistrate—Complaint or consent of Local 

Government, absence of, effect of —Jurisdiction, want 

of—Charges, alternative, framing of—Procedure. 

Section 196-A of the Cr. P. C. applies only to a 
prosecution for conspiracy punishable under s.:120-B 
of the Penal Code and not for abetment of conspiracy 
punishable under s. 109 of the latter Code. 

_ Aand M entered into a conspiracy toinjure a rival 
in business by getting him adjudicated insolvent. In 
pursuance of this conspiracy A and M procured the 
forgery of certain warrants for the attachment of 
immoveable property belonging to the rival. M there- 
after filed an application against the rival to get him 
adjudicated an insolvent. After an enquiry by the. 
Insolvency Court the application to adjudicate was 
dismissed and the Insolvency Court made a complaint 
against A and M charging them with an offence 
punishable under s. 120-B read with ss. 466 and 109 of 
-the Penal Code. On this complaint the Magistrate, to 
whom the case was made over for disposal, framed 
charges against A and M under s. 120-B of the Penal 
Code, On appeal the High Court set aside the com- 
plaint so far as it related to A onthe ground that 
the Insolvency Judge had no jurisdiction to lay a 
complaint against A who was no party to the in; 
solvency proceedings before him.. The Counsel for the 
complainant thereupon drafted and presented a com- 

laint against A in the same terms as the one which 
had been laid hy the Insolvency Judge. On this com- 
plaint the Magistrate took proceedings against A 
and a joint trial of both A and M proceeded. During 
the course of the trial objection was taken to the 
jurisdiction of the Magistrate to proceed against A 
in the absence of any complaint or consent such as 
was required by s.196-A ofthe Cr. P. O. The Magis- 
tratè e thereupon framed alternative charges under 

ss. 466 and \109 of the Penal Code against both 

accused: . 

Held, (1) that A not having been a party to the 
proceedings before the Insolvency Judge he was not 
a person who came within the purview ofs.195 (1) 
(c) of the Or. P. O., and that, therefore, as regards him 
the praviso to sub-s. (2) of s. 196-A of the Code did 
not do away with the necessity for the sanction. of 
the Local Government to tke initiation of proceedings 
against him; 

(2) that as regards A, therefore, the Magistrate had 
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acted entirely without jurisdiction and the whole of 
the proceedings against him were void and illegal; 

(8) that the Magistrate having acted without juris- 
diction against A the defect in the proceedings could 
not be cured by framing an alternative charge which 
required no complaint or consent; 

(4) that the charge originally framed-by the Magis- 
trate against M was a charge which was net set out 
in the complaint made by the Insolvency Judge and 
that it was a charge which fell under sub-s. (1) of 
s. 196-A of the Cr. P.C. of which the Magistrate 
could not take cognizance without a complaint~by 
the Governor-General in Council or by .the Local 
Government; 

(5) that, therefore, the proceedings of the Magistrate 
as against M after the framing of the charge, were’ 
without jurisdiction and the alternative eharge 
subsequently framed by the Magistraté could not be 
allowéd to stand. R ABDUL RAHMAN v. EMPEROR, 3 R. 
95; (1925) A. I. R. (R.) 296; 26 Cr. L. R. 1329 305 


————— 88, 200, 360—Hvidence Act (I of 1872), 
S.a 91—Complainant, examindtion of, record of, 
whether must be read over. 

It is desirable that the substance of the oral exa- 


“ mination of a complainant recorded under s. 200 of 


the Cr. P.C. should be read over to the deponent 
before it is required to be signed by him if itis 
to be ultimately used for contradicting him. The 
principle underlying s. 360, cl. (i) of the Cr. P. ©., 
should be made applicable on grounds of public 
policy to the substance of the examination of -a ` 
complainant on oath, if the accuracy of records of 
such examination is to be vouchsafed, particularly 
when itis to be utilized as a basis for a possible’ 
in future, for it would be unsafe to use 
against a complainant what on the face of it pur- 
ports to be only a substance and not the full version 
of his examination without some such sufficient and. : 
adequate safeguards as to its completeness and 
agcuracy. 

Where, however, this has not been done, the sub- 
stance „Of the oral examination does not become in- 
admissible under s. 91 of the Evidence Act in proof 
of the statement therein contained. N BHAJRATHI 
Barv. Empsror, 26 Or. L. J. 1401 713 


. 

-- SS. 202, 203—Hnquiry, order fos, without 
recording reasons— Accused allowed bo be present— 
Cross-examination of witnesses, and ,arguments— 
Irregularity. $ 
A Magistrate should not defer the issue of process 

and order an enquiry under s. 202 of the Cr. P. O. 

without recording reasons ; and it is undesirable that’ 

the enquiry under that section should be prolonged 
by cross-examination of the complainant's witnesses 
and arguments inter partes, the reason being that if 
this is necessary it is obviously advisable to follow the 
procedure gof a trial and for that purpose to issue 
process at once. At the same time if a Magistrate 

having the duty of making an enquiry under s. 202 

cM make his enquiry more compléte and can inform 

hifhself of the facts more fully by having the accused 
in Court, there is no reason either in common sense 
or in law why the accused should not be called to the 

enquiry. , 

Cross-examination of witnesses, however, and argu- 
ments are out of place in an enquiry into the truth of 
a complaint, but even these departures from the letter 
of the law are no more than an irregularity. Pat Ram 
Saran SINGH v. Monammep Jan Kuan, 96 Cr. L. J. 706 
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aan $8,202, 203—Summary enquiry—Deposi- 
tion of witnesses, whether- must be recorded-—Dis- 
missal of complaint—Irregularity. 
The complainant lodged information with the Police 
that the opposite party had committed the offences of 
rioting, theft and grievous hurt. The Police recorded 


the statement of witnesses produced by the complainant . 


in support of his information but declined to send 
up the case holding the. occurrence to be an affray 
under s. 160 of the Penal Code, which is a non- 
cognizable offence. The complainant then made 
complaint in Court and the Magistrate held an 
enquiry uhder s. 202 of the Or. P. ©. Beforethe 
Magistrate the complainant's witnesses repeated what 
they had stated to the Police and the Magistrate did 
not regord their statements and eventually dismissed 
the complaint under s. 203 of the Cr. P. ©. On 
revision: f ; 

Held, (1) that he Cr. P. C. makes no provision 
with regard to the manner in which the evidence 
inan enquiry under s. 202 of the Code should be 
recorded and that although ‘ordinarily a summasy of 
the statements of the witnesses produced in such 
enquiry should be made for further reference, there 


was no practical difficulty in the present case inas- ` 


much asthe statements of the witnesses during the 
enquiry were the same as those which they had made 
` before the Police; 

(2) that the Magistrate had not been guilty of any 
error of law and his order was not, therefore, liable to 
be set aside. Pat TILAKDHARI SINGH w. Misri SINGH, 
3 Pat. L. R. 77 Or.; (1925) A.I. R. (Pat.) 584;.26 Cr. L. 
J. 1346 ; 386 


———— ss. 207, 254, 347—Commitment to Ses- 
sions, when can be made—Magistrate, power of, scope 


of. 5 g 

Section 347 of the Or. P. O. is couched in general 
terms and confers very wide powers upon Magistrates. 
There is no suggestion in the section that the only 
possible reason for a competent, Magistrate to commit 
a case to the Sessions is that he will not be gble to 
pass a sufficiently severe sentence. 

Where a Magistrate decides under s. .207 of the Or. 
P. O. that a case is one which ought to be tried by 
the Court ofeSession then he must follow the pro- 
cedure latd down by Ch. XVII of the Code and not 
the procedure *prescribed by Ch. XXI. Section 254 of 
the Code cap havedio application whatever to such 
acase, This section merely lays down what a Magis- 
trate must do when proceeding with the triaP of a 
warrant ‘case. It would be undue extension of its 
scope to hold that it is meant to fetter the scope of a 
Magistrate in all circumstances. Section 347 of the 
Or, P. C. is a general section and applies to all 
enquiries and trials. It gives the Magistrate power to 
deal with a case under the provisions of Ch. XVII at 
any stage before the judgment is signed æd if this 
power is exercised then the provisions of s. 254 of the 
Code are no longer applicable. R EMPEROR v. ISHAN 
(1925) A. I. R. (R.) 207; 3 R. 42; 26 Or. L. J. 1389 5 


—_ ss. 238, 239—Penal Code (Act XLV of 
1860), ss. 895, 412-- Dacoity—Dishonestly receiving 
stolen property—Joint trial, legality of—Charge of 
dacoity —Conviction under s. 412, legality of. 

None®f the particulars which go to make up.the 
offence ef dacoity constitute by themselves the offence 





of dishonestly receiving stolen property. The offence- 


of dishonestly receiving stolen property cannot, there- 
fore, be considdted a minor one as compared with that 
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of a dacoity or of house-breaking by night. A parson 
who has been charged with the offence of dacoity cannot e 
consequently be convicted of an offence under B. 412 of 
the Penal Code. a ase 

The offence under `s, 412 ofthe Penal'Code is a 
totally different offence from that of dacoity committed 
at a different” time and ‘not in the course’ of the same 
transaction within the meaning of s. 239 of the Cr. P. 
C. Therefore, a person cannot be tried in ‘respect of 
an offence under s, 412°of the Penal Code jointly with 
other persons who are charged with the offence of 
dacoity committed at a different: time and not in the 
course of the same transaction. L AcHPaL v, Eyreror, 
LL. O. 92; 26 Or. L. J. 1361 ' ea 449 


; -— 8.239—Penal Code (Act. XLV. of. 1860), s 
412—Receiving property obtained by dacoity—Joint 
trial of several accused, legality of. ‘ 

A joint trial of persons accused -of offences under 
s. 412 of the Penal Code is illegal. O Benar v. Em- 
PEROR, 2 O. W. N. 330; 12 O. L.J. 339; (1925) A.I R. 
(O.) 452; 26 Cr. L. J. 1291 155 


S. 250—Compensation, order for, when can be 





made, h 

Section 250 of the Or. P. O. requires that the com- 
plaint or information given by the complainant should 
be-false and either frivolous or vexatious. An order 
under this section on the ground: that because a com- 
plaint is frivolous and vexatious, therefore, it is false 
isnot legal $ ASSANMAL OHATUMAL v; DILBAR, 26 Or. 
L. J. 1295 159 
—— 5, 250, order made under—Appeal, right 

of, when arises. . 

The right of appeal from an order under section 250 
of Cr. P. U., is not limited to cases where compensation 
awarded to each accused person exceeds Rs. 50, it is 
enough if the aggregate amount of compensation 
awarded to several accused persons exceeds the said 
sum. S AssanMAL OHATUMAL v. DILBAR, 26 Or. L. J. 
1295 "159 


S$. 260— Public servants, whether can be tried 
summarily—Question of titlé—Summary trial, whe- 
ther permissible. : 
There is no. law forbidding the summary trial of 
public servants for petty offences. 4 

The mere fact that a case involves a question of title 
is not sufficient ground for holding that the case is too 
complicated for summary trial. OSuxapar Lan v. 
Empgror, 26 Cr. B. J. 1452 972 


——~— SS. 263, 264-—Summary trial—Appealable 
case—Charge and notes of evidence,» whether neces- 
sary. 

In a case tried summarily by a Magistrate in which 
an appeal lies a charge need not be framed and notes 
ofthe evidence of the witnesses need not be taken. 
Under s. 264 of "the Cr. P. C. all that is necessary in 
such acase isa judgment embodying the substance 
of the evidence‘and containing the particulars nten- 
tioned under s. 263. O Kativu BARI v. EMPEROR, 26 Cr. 
L. J. 1334; (1925) A. I. R. (0.) 722 ° 7 310 
————_ 8. 271—Penal Code (Act XLV of 1860), s. 

$02—Murder, charge of—Plea of guilty, whether 

should be accepted—-Trial—Procedure. 

Murder is a mixed question of fact and law, and 
unless the Court is perfectly satisfied that a person on 
his trial on a charge of murder knew exactly what was 
necessarily implied by his plea of guilty, ‘the case 
should be tried on evidence and the Court should 
come to a conclusion on the evidence as tothe naturg 

e 
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of the offencé ccmmitted by the accused. -A LAHORI v. 
EMPEROR, 23 A. L J. 587; L. R. 6 A: 152 Cr.; (1925) A. 
IR. (A.) 647; 26 Cr. L. J. 1316 , 260 
-—— 5, 303 “Verdict, what is—Disagreement 

among Jurors—Inditidual opinions of Jurors, whe- 

ther can be recorded. 

The “verdict” in s. 303 of the Cr. P. O. means the 
ollective opinion of the Jury as a body, arrived at 
after mutual consultation and ascertained and an- 
nounced by the foreman. In cases of disagreement 
among the Jury the individual opinions of Jurors are 


not intended to be disclosed and it is improper for the , 


Sessions Judge to record the individual opinions of the 
Jurors by name. O JAGANNATH v. EMPEROR, 26 Cr. L. 
J. 1346; 2 O. W. N. 534; 12 O. L. J. 634; (1925) A. LR. 
f. (0) 746 386 
S. 307—Appr over's testimony—Acquittal of 

some accused, effect of. 

The acquittal of sorne of the accused persons for 
want of corroboration of an approver's. testimony 
_cannot weaken the weight of such testimony. 

Where, however, even one accused person has been 
acquitted not for want of corroboration but in. virtue 
ofa finding that that accused person is innocent of 


the crime, the approver’s testimony would be looked ` 


upon with: the greatest suspicion. O MURLI v. EMPEROR, 
10 O. & A. L. R. 988; (1925) A. I. R. (0.) 374; 27 O. C. 
385; 26 Cr. L. J. 1412 `. 836 
———— 6. 307- Reference to ‘High Court, duty of. 
. Where a reference is made to the High Court under 
-84 307 of the Cr. P. C., it is the duty of the High Court 
not only to consider the entire evidence but also to 
give due weight to the opinion of the Sessions Judge 
and the Jury. C EMPEROR v, MOFIZEL Psapa, 29 ©. W. 
N. 842; (1925) A. I. R. (C.) 909; 26 Cr. L. J. 1298 242 
——— S. 333—Nolle prosequi, effect of—Accused, 
whether can be tried on same charge subsequently. 

A nolle prosequi entered by the Advocate-General 
_in respect. of a charge pending against an accused 
person puts an end to the particular indictment on 
which he has been brought before the Court and he 
cannot thereafter be proceeded against on the same 
‘charge. C Emperor v. JITENDRA Natu Boss, 52 O. 590; 
(1925) A. I. R. (C.) 902; 26 Gr. L. J. 1397 709 
———— ss, 337; 339-—Penal Code (Act XLV of 

1860), s. 198—A pprover—Unnecessary examination 

on oath—Perjury, prosecution for, whether should be 

sanctioned— Procedure. 

Magistrates shold not be encouraged to make un- 
necessary examinations on oath of approvers in order 
. to obtain material for a prosecution for perjiiry,in case 
the, approver should subsequently resile from his 
statement. The prosecution of an approver for per- 
jury isan exceptional-measure and sarection for such 
prosecution ought not to be granted, when imaterial 
has only been provided for such progecution by an 
unnecessary examination of the approver on oath. 

Where an approver resiles from his statement the: 
profer course is to proceed with his trial for the 
substantive offence which he is alleged to have com- 
mitted under s. 339 (1)-of the Or.-P. ‘O.on the certifi- 
cate of the Public Prosecutor that the approver has not 
complied with the conditions of his pardon. R Em- 
PERCR v. Nco Bo GYI; 3 R. 224; (1925) A. IR. Coe 286; 
26 Cr. L. J. 1396 08 

S. 342— Examination of accused, ias of, 
effect of—Illegality. 

‘The provisions of s. 342 ofthe @r.P.C. are mandatory. 
The accused must be examined under the provisions 
of that. section after the prosecution. has: closed and 
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beforé the accused has entered upon his defente . and 
ifthe provisions of the section are not observed the 
trialis vitiated. Pat RAMCHAHAN SINGH v. EMPEROR, 
26 Or. L. J. 1289; 26 Cr. Li. J. 1289 153,458 

S. 342—Ezramination of accused, stage of— 

Examination after further cr oss-examination of pro- 

secution witnesses, whether necessury—Irrrégularity 

—Prejudice. 

Where in a warrant case the accuséd is examined 
after the examination, cross-examination and re- 
examination of the prosecution witnesses, a further © 
examination of the accused is not necessary after the 
charge and after the prosecution , witnesses have been 
re-called for further cross-examination. 

Assuming that such further examination is neces- 
sary, the omission to make this further examination is 
a mere irregularity which does not, in the absence of 
prejudice to the accused affect the legality of “the 
trial. O Euperor v. Bary Bewart, 12 O. L. J. 182; 2 
O. W. N. 327; 28 O. C. 130; (1925) A. I. R. (0) 422; 96 
Cr, L. J. 1301 245 ' 


ss. 342, 439—Fnamination of accused— 

Omission to examine accused after. charge—Fevi- 

sion—Interference by High Court. 

In awarrant case the accused were not further 
examined after the charge and after the prosecution 
witnesses “had been: re-called for cross-exemination. 
In revision: 

Held, that substantial justice having been done the 
Court will not interfere in the case, irrespective of the 
question of law whether, the omission to examine the 
accused was an illegality or merely an irregularity. O 
KHUDMAN SINGH v. emperor, 20. W. N. 378; (1925) A I. 
R. (O0) 603; 26 Or. L. J. 1374 - 62 


— ss. 342, 526—Penal Code (Act XLV of 
1860), s. 198 —T'n ansfer of case, application for, by 
accused—A fidavit, false statement in— Prosecution 
for perjury, whether permissible. 

“An application for transfer of a case made by an 
accused person is not a part of his defence and state- 
ment#made by him in an affidavit in support of such 
an application do not enjoy the immunity conferred 
by s. 342 of the Cr. P, O., upon answers to questions 
put tothe accused by the Court tryéng the case. 
Where, therefore, a false statement is made dn such an 
affidavit, the accused person is liable to be prosecuted 
in respect of such statement for ainoffence under s. 193 
of the Penal Code. L Arran Wasaiv. BHPEROR, 1 L. 
C. 52%; 26 Cr. L. J. 1369 . 457 

ss. 342, 537—Examination’ of accused be- 
fore charge—Fur ther cross-examination of prosecu- 
tion witnesses--Examination of accused; Further; ab- | 
sence of—-Irregularity. 

The intention of the framers of the Or. P. O. was to 
frame the Code in such .a way that mere technical 
défects wogld-not have the-effect of vitiating proceed- 
ings. The mere fact that a certain provision of the 
Code is imperative does not in itself indicate that a 
beac. of that provision vitiates the whole proceed- 
ings. 

Wherean accused person is examined at “length 
after the close of the prosecution evidence and before 
tlie framing of the charge and some of the prosecution 
witnesses are further cross-examined after the gharge, 
the omission to examine the accused after such further 
cross-examination does not, in the absence of Proof ef 


. prejudice to the accused, vitiate the proceedings. 


R Nea HLA U v. EMPEROR, 3 R. 139; (1925) A. L R. (R) 
258; 26 Cr. L. J, 1336 312 


` 


` of the case." 
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—*—_ ss, 342, 540—Witness examined by Court 
—HEzamination of accused, whether necessary—Fur- 
ther cross-examination of prosecution witnesses— 
‘Examination of accused, second, whether necessary. 
Section 540 of the Or. P. C. empowers a Court to 

‘summon and examine a witness if--his evidence 

appears to the Court essential to the just decision of 

the case. 

Code, which imposes upon the Uourt the duty of 

questioning the accused generally on the case after 


the witnesses for the prosecution have been examined ' 


and before he is called on for his defence. Ifa Court 
examines a witness under s. 540 of the Code, itis not 
bound to examine the accused again after recording 
the statement of that witness, especially if there is no 


< apprehension of any prejudice being caused to the 


accused. ; 
Where an accused person has been examined under 
. 8. 342 of the Cr. P. O. after the conclusion of the pro- 
secution evidence, a second examination of the accused 
is not necessary after the further cross-examination of 
_ the prosecution witnesses. L FAZAL Karin v. IMPEROR, 
1 L. O. 270; 26 Cr. L. J. 1418 842 


as amended ss. 342 (1), 256, 526- 


(6A)—Examination of accused—Magistrate, duty of. 

A Magistrate is bound to‘examine an accused after 
the witnesses for the prosecution have been examined 
and before he is called on for his defence, irrespective 
of any examination he may have already made. 

This defect in procedure may be cured by again 
questioning the accused and then again calling on him 
to enter on his defence. N Wasupzo v. EMPEROR, 26 

. Or, L. J. 1425; (1925) A. I. R. (N.) 483 897 
s. 345—Compoundable case —Test—Penal 

Code (Act XLV of 1860), ss. 328,825, 352. 

The question whether’a case is or is not compound- 
able must be decided with reference to the state of 
facts existing atthe date of the application to com- 
pound, and not with reference to the ultimate result 

e 

While a case was being triéd as oneunder %. 325 
of the Penal Code, the complainant presented an 
application for compromise, No orders were passed 
on this application. , After the medical evidence was 
recorded the complainant withdrew the application 
for compromise. A charge was framed under s. 323 
of the Penal Code and the accused was ultimately 
convicted ,uidergsection 352, of the Code: 

Held, that asthe application for compromise was 
presented ata stage when the case was begng tried 
as one under s. 325, and’ the permission of the 
Court was not granted on it, and the application 
was withdrawn by the time the case was found 
to be acompoundable one, the accused was not en- 
titled toan acquittal on the basis of the compromise. 
N Ranrv. JAIWANTI, 26 Cr. L. J. 1428; (1925) A.I. R. 

(N.) 895 ` 6 %00 
———— 88.345 (2), 439—Penal Code ‘Act XLV 

of 1860), s. 417—Cheating—Compromise put in before 

evidence recorded—Permission to compound, @whe- 
ther should be given-—Refusal to give permiSion—- 

Revision.. 


A complaint under s. 417 of the Penal Code alleged ` 


that the accused had borrowed a sum of money from 
the gomplainant on the security ofa hand-note by 
falsely representing to the complainant that the money 
* was? required for the necessity of a khankah and for 
its sajjadanashin and that it was being borrowed on 
behalf of thp latter. Process was issued against the 
accused but before any evidence was recorded a 


. eee NG 
eee on 


The section is not controlled by s. 342 of the. 
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petition of compromise was filed before the Magistrate. 
The Magistrate refused permission to compound the 
case on. the ground that the offence related to a 
public trust. On revision: : ee 

Held, that although the pretence of the accused 
was that the money was required for the khankah or 
for the sajjadanashin, inasmuch as the hand-note 
which he executed made himself personally liable, 
the funds of the khankah were not in any way put in 
jeopardy and that.having regard to the fact that the 
compromise was arrived at an early stage of the 
case before any evidence was recorded, thé Magistrate 
should have given permission to compound the offence, 
Pat NEHAL AHMAD Kuanv. EMPEROR, 3 Pat.*L. R. 75 
Cr.; (1925) A. I. R. (Pat.) 583; 26 Or. L. J.1345 385 
R Q) 723 452 
—— S$. 349—Cuase forwarded to superior Magis- 

trate—Procedure—De novo trial, whether necessary. 

When two persons are jointly tried before a Magis- 
trate who being of opinion that he cannot pass a 
sentence sufficiently severe against one of them for- 
wards the case to a Superior Magistrate under s. 349 
of the Cr. P. O., itis desirable that both thé accused 
should be forwarded, though the Superior Magistrate 
would be competent to try only one of the accused who 
is actually sent up before him. 

Where a case is forwarded to a Superior Magistrate 
under s. 349 (2) of the Cr. P. C. the Magistrate is not 
bound to hold a trial de noyo. S JIMPEROR v. Dopo, 18 
5. L. R. 216; 26 Cr. L. J. 1363 451 

ss. 417, 439—Sentence, enhancement of— 

Revision. 

The High Court does not exercise its exceptional 
revisional powers in the direction of enhancing a 
sentence unless thesentence is manifestly inadequate. 
It is not enough that ifaseverer sentence had been 
imposed by the Court of Trial, the High Court sitting 
asa Court of Appeal might have been prepared to 
maintain the sentence. , O SITA Ram v. EMPEROR, 12 O. 
L. J.421; 20. W. N. 550; 26 Cr. L. J. 1864; (1925) A. I. 
R. (0) 723 452 
s. 423—Appeal; dismissal of—Judgment, 
contents of. , 

Where an appeal is dismissed under s. 423 of the 





Cr. P. C., the Appellate Court is bound to write a- 


judgment stating the points for determination and the 
reasons for its decision. L THAKOR SINGH ù. EMPEROR 
1 L. C. 87; 26 Cr. L. J. 1380; (1925) A. I R. (L.) 644 


: 516 
—_——-s. 423—-Penal Code (Act] XLV of 1860), ss. 

420, 471—Cheating — Using forged document as 

genuine—Appeal—Gonviction undgr s. 120, whether 

can be converted into one under s. 471—Notice to 

accused—Prejudice. : i 

The offence of cheating under s. 420 ofthe Penal’ 
Code is an entirely different offence from that under 
8. 471 of the" Code, viz., using as genuine a forged 
document knowing it as such, and a conviction for the 
former offence cannot be altered by an Appellate 
Court into one for the latter offence unless the accused 
has notice of the fact and is mot prejudiced by the 
want of notice. N AKBAR Hussain v. Emperor, 8 N. L. 
J. 87; (1925) A. 1. R. (N.) 294; 26 Or. L. J. 1358 398 
s. 435—Reference to High Court-—Appeal 

decided by District Magistrate—Sessions Judge, power 

of, to make reference. 

A District Magistrate exercising original or appel- 
late jurisdiction is inferior to the Sessions Judge, 
-within the meaning of s. 435 of the Cr. P.: O.,- and the 
latter has, therefore, jurisdiction to call for the record 





1098 


Criminal Procedure Code—contd. 


of a case decided by the District Magistrate on appeal 

and make a reference tothe High Court. A DARBARI 

Lau.v. EMPEROR, L. R. 6 A. 135 Cr.; (1925) A. IL R. (A) 

° 591; 23 A. L. J. 894; 26 Cr. L. J. 1282 146 

———- S. 436—Discharge, order of—Further en- 
quiry, when can be directed. 

Further enquiry should not be ordered in a case 
where an order of discharge has been passed after a 
full enquiry and after the recording of all the evidence 
produced by the complainant, L Farz MUHAMMAD v. 

. Euperor, (1925) A. I. R: (L) 395; 26 Cr. L.J.. 1328; 
TL. L.J. 216 272 
—— 5, 437—Discharge—Further enquiry, when 

can be directed. 

‘Generally speaking further inquiry after discharge 
is improper unless the order of discharge is.manifestly 
perverse or foolish or is based upon a record of evi- 
dence which is obviously incomplete. It isnot suffi- 
cient for a Court of Revision to merely say that the 
Trial Judge has not gone fully into the cage and to 
declare that further enquiry is necessary. Before 
ordering further enquiry the Court should state in 
what respect the Trial Judge’s conclusions are either 
foolish or perverse or otherwise unsatisfactory, and 
if the caseis sent back on the ground that the 
decision of the Trial Court has been arrived at upon 
an incomplete record this should be stated. L SAWAN 
SINGH v, EMPEROR, 2 L. ©. 59; 26 Or. L. J. 1393. 705 
—— S. 43 9-—Acquittal—Revision by private pro- 

secutor—Interference. , 

The High Court has jurisdiction under s. 439, Cr. P. 
C., to set aside an order of acquittal, butit will not 
ordinarily interfere in revision in such cases at the 
instance of a private prosecutor unless it con- 
siders that interference is urgently demanded in the 
interests of justice. N DAMODAR V. JusaHar SINGH, 26 
Cr. C. J. 1348 388 
—-———-$. 43 9—Case doubtful—Accused discharged— 


Order of discharge, whether foolish and perverse—- 


Re-trial. . 

If after fully considering the evidence in a case the 
Trying Magistrate comes to the conclusion that the 
evidence against- the accused is doubtful and dis- 
charges him accordingly, it cannot be said that the 
order of dischargé is foolish and perverse to- justify 
a re-trial. L Kuan ZMAN Kuan v. Emperor, 1 L. C. 372; 
26 Or. L. J. 1357 i 397 
——— S, 439—Criminal trial—Remarks made èn 

judgment against person who is not party to pro- 

ceedings, legality of. 

A Magistrate is not entitled to make ‘observations in 
his judgment in a criminal case concerning a person 
who is not a party to the proceedings and who has had 
no opportunity of being heard, based upon material 
which is not admissible in evidence in thak proceeding 
and which even if admissible would not justify the ob- 
servations. Such conduct on the part of a Magistrate 

e amounts to an abuse of judicial privilege’ Where such 
reflections are made on the character of a person who 
is nogarty to tlfe proceedings and who has not 
appearef as a witness, they cannot be allowed to stand 
on the record and must be expunged therefrom. L 
Brnarst Das v. Emperor, (1925) A. I. R. (L.) 392; 6 L. 
166; 26 Or. L. J. 1326 : 270 
——- sS. 439—Revision—Interference by High 

Court with pending proceedings, when necessary. 

The High Court is extremely reluctant to interfere 
in a preliminary stage, with the trial of an offence 
before a Magistrate. But it wjll inferfere ön occasions 
where the circumstances clearly call for its interfer- 
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ence. S:UnHARAN v. EMPEROR, (1925) A. I. R. (4) 231; 
26 Cr. L. J. 1303 247 
ss. 439, 476—Prosecution for perjury— 
Grounds for order—Revision—Deposition of wit- 
nesses recorded in Small Cause Court—Deposition, 
whether must be read out—Admissibility of deposition 
—Civil Procedure Code (Act V of 1908), O. XVIII, 
rr. 5, 6, 0. Lir. 1 &). J 
Proceedings under s. 476, Cr. P. C., for the institu- 
tion of a prosecution for perjury should not be taken 
until the case in which the alleged false evidence was 
given, has been finally disposed of. E 
The main question which the Magistrate should 
consider in starting such proceedings is whether there 
is a reasonable probability of conviction, and his con- 
clusion should be based on judicial grounds after a 





careful consideration of the evidence on.record ad the' 


circumstances of the case. < 

The High Court has power to intgrfere in revision 
with an order under s. 476, Or. P. O., if the Magistrate 
acted on fanciful grounds, so that he could not have 
formed a judicial opinion at all. ; 

A@it isnot incumbent on a Small Cause Court 
Judge to read over to witnesses the depositions record- 
ed by him, owing to O. XVIII, rr.5 to12, C.P.C, 
having no application to Courts constituted under the 
Provincial Small Caus? Courts Act, or to Courts 
exercising the jurisdiction of a Court of Small Causes, 
the depositions so recorded are admissible in evidence 
against those witnesses in the event of their prosecu- 
tion for perjury. N Karu v. Tikaram, 26 Or. L. J. 
1350; (1925) A. I. R. (N.) 412 390 


8.439 (5)—Revision, whether lies—Offences, : 


two—Conviction in one—Acquittal in another—En- 

hancement of sentence—Appeal by local Government, 

whether lies. à 

Where an accused person is charged with offences 
under ss. 395 and 302 of the Penal Code and is 
acquitted of the latter charge and is convicted on the 
forgner charge, an appeal lies atthe instance of the 
Local. Government against the acquittal on the 
charge pf murder in spite of the fact that the acquittal 


is only partial and the accused has been convicted - 


of a lesser offence.’ In such a casethe High Court 
will not by virtue of the provision conjained in cl. 
(5) ofs. 439 of the Or. P. C. entertain an application 
by way of revision at the instance of the Local 
Government for enhancement of sentence under s. 399 
or to set aside the conviction under “that s@ction and 
substitute one under s. 396 of the Code. O SITARAM v. 
Jauprro®, 12 O. L. J. 421: 2 O. W. N. 550; 26 Cr L, J. 
1364; <1925)A. I. R. (O.) 723 7 452 


———- ss. 443, 447,534—Trial by Jury—Omis- 
sion of Magistrate to inform accused of his rights 
under Ch. XXXIII, effect of-—Irregularity, whe- 
ther curable. 3 
AR omissign by a Magistrate to inform an accused 

person of his rights under Ch. XXXIII of the Or. 

P. C. as required bys. 447 of the Code is absolutely 

cure& by the provisions of s. 534 of the Code. RU 

ZaGRWa v. EMPEROR, 4 Bur. L. J. 44; (1925) A. I. R. 

(R.) 239; 3 R. 220; 26 Cr. L. J. 1371 A 459 

—— S. 449—Accused not tried under Ch. XX XIL 
of Cr. P. C.. whether can appeal. 

A person who has not been tried under the provi- 


sions of Ch. XXXIII of the Gr. P. C., has no right | 


of appeal under s. 449 of the Code. RU ZAGRIYA v. 
EMPEROR, 4 Bur. L. J. 44; (1925). A. I R. (R.) 239; 3 
220; 26 Cr, L, J. 1371 . .. 45 
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83. 476—-Offence under s. 198, Penal Code 

(Ad XLV of 1860)-——-Complaint—Particulars. 

Where acomplaint is made by a Court under s. 476 
of the Cr. P. C., in respect of an offence under s. 193 of 
the’ Penal Code, the complaint must contain the par- 
ticulars of the offence in respect of which it is made. 

` C KALISADHAN Appya v. Nant Lan Hazra, (1925) A. I. 
R. (C.) 721; 52 ©, 478; 26 Cr. L. J. 1307 | 251 
~~ 88. 476, 476-B—Complaint, refusal to make 

Superior Court, reversal of order by—Reasons for 

reversal, 

Where a Superior Court reverses an order ofa Trial 
Court refusing to proceed under s. 476 of the Or. P. O. 
sufficient reasons must be given by the former Court 
as to why it thinks that the discretion was not properly 
exercised by the Trial Court. CG KALISADAN Appyav. 
NANI Ga Hazra, (1925) A. I. R. (C.) 721; 52 C. 478; 26 
Or.L.5.1307 | ; 251 

s. 488—Maintenance order—Restitution of 
conjugal right? decree for, effect of—Cancellation 

of order—Duty of Magistrate. i 
. A decree for restitution of'conjugal rights obtained 
bya husband from a competent Civil Court does not 
by itself operate to cancel a maintenance order 
previously made against the hugband under s. 488 of 
the Or. P. O., and in considering any application made 
by the husband for the cancéllation of such order on 
the ground that he has obtained a decree for res- 
titution of conjugal rights, the Magistrate is not 
necessarily bound to follow the order ofthe Civil 
Court but must consider it along with any other 
circumstances which may be brought before him. R 
Maune Den v. Masztn, 3 R. 150; (1925) A. I. R. (R.) 268; 
26 Or. L. J. 1341 317 
mn & 497—Bail, when to be refused—Non- 

bailable offerice—Practice. 

Under the Cr. P. O., as amended in 1923, it is no longer 
the case that bail ought to be refused_ merely because 
an offence is non-bailable. That rule is now restricted 
to offences punishable with death or transportation for 
life. In other cases bail may be granted unless there 
are reasons why the accused sholild not bê admiti%d to 
bail. O ABHRAM BALI v. EmPEROR, 12 O. L. J.0394; 28 
O. ©. 220; (1925) A. I. R. (0) 489; 26 Or. L. J. 1286 

150 
s. 317—Coins, whether property—Cash found 
on thief, disposal of—Procedure. 

Cash is net property within the meaning of s. 517 

of the CrP. C. except in so far as it is capable of 
being pos: 








sessed and identified in specie. If it is 
certain that the actual coins found on a ief or 
receiver of stolen property are the actual coins which 
‘ have been the subject of theft, then it is permissible 
to treat Such cash as stolen property. It is, how- 
ever, safer in such a case to inflict a fine and to 
apply the coins found on the person of the accused 
towards the payment of fine and then to apply the 
amount of the fine, if necessary, towards compensatfon. 
But in no case can coins which have been put into 
circulation and passed on to the public be treated in 
the same way as stolen coins actually remaining in 
the possession of the thief. s 
The doctrine of caveat emptor does not apply to 
currency coins. S Pursu v. Hmpgror, 188. L. R. 218; 
96 Gr. L. J. 1815 f ' 259 
—- g— SS. 517, 520—At what stage Trial Court 
can pass order under s. 517—-In whose favour order 
* cat be passed—Order passed by Trial Court ultra 
vires—Powers under s. 520, whether can be exercised, 
No order can be passed under s. 517, Cr, P, O., until 
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_ the case is concluded. After that, and within a 


reasonable time, the Magistrate, who heard the case, is 
empowered to act. He may do so atthe time of pro- 
nouncing his order or later. 

There is no -authority for the proposition that an 
order under s. 517, Cr. P, ©., can only be passed in 
favour of a person from whose possession the property 
was recovered., 

If an order passed by a Magistrate under s. 517, is 
ultra vires, a Court of Appeal, etc., has no jurisdiction 
to exercise its powers under 6.520 of the (Code, 
inasmuch as, such jurisdiction can only arise from an 
order legally passed under s. 517. L KISHEN CHAND 2, 
Nanak OHAND, 26 Cr. L. J. 1453 973 
f s.526—Transfer of case—Accused election 

agent of rival candidate of Magistrate. 

The accused had been an election agent of a person 
who was arival candidate of the Magistrate, before 
whom the case was pending, at the last Council Elec- 
tion. It was further alleged that the chief prosecution 
witness was a friend of the Magistrate : 

Held, that this was sufficient ground for the trans- 
fer of the case from the Court of the Magistrate to 
that of some other competent Magistrate. L Nina, 
Sincu v. Emprpor, 1 L. O. 302; 26 Cr. L. J. 1440; (1925) 
A. I. R. (L.) 615 912 
s. 526—Transfer of case—Magistrate pro- 

.traciing proceedings. 

Where a Magistrate made an order during the trial 
ofa case that he would examine only one witness a day 
and thus protracted the proceedings inordinately: 

Held, that this was sufficient ground for directing 
that the case should be transferred from the Court of 
that Magistrate to the Court of some other competent 
Magistrate. L Narain Dass v. EMPEROR, 1 L. 0. 525; 26 
Or. L. J. 1363 t 451 
——— ss. 526, 556—Transfer of caśe—-Magis- 
` trate taking prominent part in Police investigation. 

Where a Magistrate has taken more than a formal 
part in the Police investigation of a case he is dis- 


\ 





‘qualified from trying the case and if he proceeds to 


try it the case ought to be transferred from his Court 
to the Court of some other Magistrate. R Nea Po Tua 
v. EMPEROR, (1925) A. I. R. (R.) 219; 4 Bur. L J. 65; 26 
Cr L. J. 1317 261 
————— 5, 556—Court directing prosecution, whether 

can hear appeal from conviction—Duty of Court 

directing prosecution. 4 K 

In the absence of special circumstances a Court 
which sanctions or directs a prosecution is not thereby 
rendered incompetent to try the offence or to hear an 
appeal against a conviction for it. 

Obiter.—In examining a case before sanctioning or 
directing a prosecution, a Judge or Magistrate does 
not make ug his mind that the accused person is 
guilty. If he does so he goes far beyond what is neces- 
sary or even possible for him todo. It is necessary 
for him to devide only that there is such reasonable 
ground for believing the accused person to be guilty 
as to justify further enquiry by 2 Court intg the 
matter. N PANDIA Manar v.. Emperor, 26 Cr. LSJ. 1481 

. 1049. 
———-8. 562 (1-A)—First ojfender—Release after 
admonition—Jurisdiction of Third Class Magistrate 

Ordinarily speaking, when a proviso governs the 
whole of the provisions of a section, it ought to appear 
atthe end of the section. The proviso to's. 562 of the 
Cr. P. C, however, although it occurs in the middle 
of the section, govegns the subsequently ‘ddded sub- 
s. (L-A) which empowers certain Magistrates to release 


© 
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the accused in casescoming within the sub-section 
after due admonition if he is a first offender. A Magis- 
trate of the Third Class has, therefore, no power to 
pass an order under sub-s. (1-A) of s. 526 of the Code. 
B Esrreror v. RANOHHOD HARJIVAN, 27 Bom. L. R.1019; 
(1925) A. L R. B.) 479 1029 


Criminal trial—EHvidence of old criminal produced 
by Police, value of. 

No reliance can ordinarily be placed on the un- 
corroborated testimony ofa witness whois an old 
criminal, especially when he is produced by the Police 
‘under whose supervision he is. Such a witness is 
doubly unworthy of credit if the story that he tells ig 
on the face of it improbable. : 

No criminal can be expected to reveal his participa- 
tion ina heinous offence merely for the asking. L 
Nawas v. liuperor, (1925) A. I. R. (Li) 397; 26 Cr. L. J. 
1335; 7 L. L. J. 219 311 


Map, contents of. 

A person who makes a map in a’ criminal case ought 
not to put upon it anything more than what he sees 
himself. Particulars derived from witnesses examined 
on the spot should not be noted on the body of'the 
map but on a separate sheet of paper annexed thereto: 
‘GC TIMPEROR v. Morizen Peapa, 29 O. W. N. 842; (1925) 
A. I. R. (0.) 909; 26 Cr. L. J. 1298 242 


Police investigation tainted—Prosecution evi- 

dence, value of. h 
When a Police ‘investigation with respect to any 
particular accused person is tainted, a Court will have 
great hesitation in believing the prosecution evidence 
as it is very difficult to know where an Investigating 
Officer who has been detected in fabricating false evi- 
dence will stop in such fabrication. O Hasnu Kuan v. 
Emperor, 10 O. & A. L.R. 1183; 26 Cr. L. J. 1297 
241 


Custom—Agreement not to contest gift by childless 


proprietor, whether valid, whether requires regis- 
tration. See- TRANSFER OF Prorerty Act, 1882, s. 6 

i i 212 
Customary right, proof of-—Easement—Trees 
overhanging neighbour’s land—Acquisition of the 
right. See Wasements Act, 1882, s, 18 191 


, existence of—Finding, whether can. be ques- 
tioned in second appeal. See APPEAL, SECOND 89 


———-—- Gift of ancestral property in favour of son- 
in-law, validity of—Wains Jats of Jhang 
District. i 
Among Waing Jats of the Jhang District a male 

proprietor is not competent to make a gift of 

ancestral property in favour of his son-in-law who 
is also one ‘of his-collaterals, in the presence of 
other collaterals of the same degree. L SARDAR KHAN 

v. HIDAYAT, (1925) A. L R. (L.) 451; 7 L. E. J. 234 977 


. 
gra proof ofe—Hearsay evidence, whether admis- 
sible. , 

. After the existencesof a custom for some years has 
been proved -by direct evidence, itean only, as a 
rule, be shown to be immemorial by hearsay evidence 
and it is for this reason that such evidence is allowable 
asanexception:to the general rule. PG RAJENDRA 
- NARAIN DHANI Deo v. Gancananpa SINGH, (1925) A. I. 
R. (P. ©.) 213; 22 L. W. 645; 4 Pat. 788 737 
Tenant in agricultural gillage, whether en- 
titled to site of house-—Auction-purchaser, rights of— 
Trespasser, whether can object. 4 











INDIAN CASES. 


< C. 97; (1925) A. L R. (L.) 530; 7 L. L. J. 450 + 


(1925 
Custom—contd. ° E 


A plea that a tenant ofa house in an agricultural 
village in the United Provinces has ho right to sell 
more than the materials of his house and that an 
auction-purchaser of his rights can acquire no right of 
tenancy, but only aright to the materials, is open to 
the landlord of the village but is not available to a tres- 
passer, who cannot go behind the sale certificate by 
virtue of which the auction-purchaser enjoys posses- 
sion of the house and the site. O BHAGAN v. SUKHDEO 
SINGH 662 


Alienation by male proprietor—Necessity— 


Just debt, payment of. |, . 

The payment ofa just debt by a male proprietor is 
a necessity for which, hé can validly, as against his 
reversioners, alienate ancestral land. It is only in 
the case of an alienation by a woman that the*alienee 
is required to show ‘that the alienor’s income was 
insufficient to provide the money grequired for the 
purpose for which the sale- was made: When tlie 
alienor is a male the only question for-consideration is 
whether the purpose far which the alienation was 
ente was a necessary purpose. L Pars RAM v. TERU, 
1 L. C. 260 i 960 


—_—--————- by male proprictor, suit to chal- 
lenge—Sale of mortgaged property to provide capital 
for migration to another country, whether justified— 
Delay, effect of. f 
Where a suit is brought to challenge an alienation 

nearly twelve years after the date of the alienation, 

the case should not be decided on the narrow lines of 
an arithmetical enquiry. ` S : 
Where a person against whose character nothing is 
suggested and who has long been.out of possession of 
his estate, which for years past has been in the posses- 
sion of mortgagees for a very large sum, makes up his 
mind to raise, by selling all that remains of his rights, 

a sum of money which would provide him with a small 

capital to enable him to migrate to another country, ho 

is*pgrfectly entitled {to do so, -and his act is an aet of 
prudence afd good management. He is not obliged to 
nurse Isis estate: for the advantage.of his reversioners. 

L Jar SINGH v. DARBARA SINGH, (1925) A. I. R. (L.) 396; 

6 L. 137; 1 L. C. 559; 7 L. L. J. 354 302 


nn Gift in favour of Sisteg’s son— 

Kahuts of Taksil Chakwal, Jhelum District. 

Among: Kahuts of Chakwal Tahgilin the Jhelum 
District a gift of ancestral property by a? male pro- 
prietorgin favour of his sister's son, who is also his 
collateral, in the presence of nearer collaterals „is 
invalid by custom. L FATEH V. ALAYAR, 6 L. 352; 2 L. 

648 
—— Remote collateral's right to contest, 
when there are six near collaterals. 

Whore a remote collateral has no chance to succked 
to the estate@of an alienor until the lines of the six 
near collaterals become: extinct the former's suit to 
contest the alienation is one of a speculative nature 
and should not be decreed. L MOHAMMAD ALI v. 
Guras, 1 L. C. 359; (1925) A. I. R. (L.) 639 403 


Landlord and tenant— Occupancy tenants, 
whether entitled to cut and remove trees of spontane- 
ous growth—-Vaira Firozepore in Bulandshalar Dis- 
trict —Wajib-ul-arz, entry, in, effect of. i 
Ordinarily trees of spontaneous growth stagcinge 

on fieldsin the cultivation cf tenents are, in the 
absence ofa special custom, or contrect to the cop- 
trary, the property of the zemindar, 
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Custom—contd. é 


In dgciding whether there isa custom by which 
occupancy tenants ofa particular village are permit- 


ted to cut and use trees of spontaneous growth on - 


their holdings the Court must look at the first wajib- 
ul-afz that was made after occupancy tenants came 
into existence, and ifit finds that since the date of 
that wajib-ul-arz the tenants have been held to have 
been entitled to cut and use such trees, the Court 
ought to give effect to such custom. : 

A statement by the zemindars of a village incorpor- 
ated in the wajib-ul-arz -that they would permit their 
occupancy tenants to cut and enjoy trees of spon- 
taneous growth standing wpon their holdings, creates a 
valid contract between the zemindars and the occu- 
pancy tenants and the contract is binding upon the 
successors of the zemindars. y 

Oceifpancy tenants in the village of Vaira Firoze- 
pore in the Bulandshahr District are entitled to cut 
and remove trees pf spontaneous growth standing on 
their holdings, fd CHUNNI v. BALDEO SINGH, L. R. 6 
A. 149 Rer. 89 


Shamlilat—Buildimy erected by co-sharer— 

Remedy of other co-sharers—Special damage, proof 
“of, whether necessary. ; ` 
The mere circumstance ofa building having been 
erected bya co-shdrer on common land without the 
consent of the other co-sharers and even despite their 
protest, is not ‘sufficient to entitle the aggrieved co- 
sharers toclaim the demolition of the building so- 
erected, unless it can be shown that the erection of the 
building has actually caused such material or sub- 
stantial injury as cannot be remedied on a partition of 
he joint land. L Anmap Gur v. RAHIM Kuan, 1L. 0. 


~~~ Succession—Arains of Lahore—Half-sister, 
whether preferred to mother’s father's brother 
Among the Arains of Lahore a half sister is entitled 
to succeed in preference to the mother's father's 
brother even with regard to property which had ‘come 
tothe last male owner through his mother, L Mryris 
Bust v, Din Mowammap, 1 L. O. 77 ime oe) | 


kd 
aaa Daughter succeeding as heir Pro- 
perty, whether reverts on failure of male issue. 
_ The principle that when the succession of a daughter 
is alloweg under the Customary , Law of the Punjab 
she acts merely as a conduit to pass on the property 
to her sons and thej descendants, and that when her 
male issue il the land reverts to her father's agnates, 
applies only to a case in which a daughter has 
succeeded for ssome’special reason and is not &pplic- 
able to a case among tribes like Aruins where the 
daughter’svight of inheritance is recognized as being 
superior to that of collaterals. L MEHTAB” BIBI v. Din 
MoHAMMAD, 1 L. 0.77 351 


—_ - Daughter versus collaterals—Ngn- 
ancestral property+-Kambohs of Amritsay’ Districi— 
Riwaj-i-am, entry in, value of. 

Among Kambohs of .the Amritsar District a 
daughter is not .entitled to’ succeed to the nên- 





ancestral property of her father in preference téhis ` 


collaterals in the 4th degree. 

The riwaj-i-am is a public record prepared by a 
public officer in the discharge of his duties and is 
admisible in evidence to prove the facts therein 
entered. A statement in a riwaj-i-am with regard’ 
to a custom is a strong piece of evidence in.support’ 
of the custom. L NARAINI v. JOWAHIR SINGH, 1 L. C. 
283 ° a i ©- 724 


GENBRALINDHE, 


_ Custom—coneld. 


. L. 356; (1925) A. I. R. (L.) 482; 7 L. L. J. 295 


831. 


tioi . 


, z 





Succession — Self-acquired property — 
Daughter, married, rights of—Syeds of Shahpur 
District. f 
In the case of Syeds of the Shahpur District married 

daughters do not succeed to the immoveable property 

of their father in the presence of collaterals, even in 
the case of non-ancestral property. When an un- 
married daughter takes the succession, her right 

lapses on her marriage. L JAWAYA SHAH 2, Farri, 6 


Wajib-ul-arz, entry in, value of—Record of 
custom followed by pious wish, effect of—Construc- 
tion of document—Mistake, obvious, whether can be 
corrected by Court. j WA DAH 
An entry ina wajib-ul-arz stated that under certain 

circumstances a widow would succeed to a certain 

share of her husband’s property “with power of aliena- 
tion.” The other conditions laid down in the entry 
showed clearly that the widow was not meant to have 

a power of alienation : : A 
‘Held, that the word “with” before “power of aliena- 

tion” was evidently aclerical mistake for the word 

“without” and the obvious intention was that a 

widow succeeding under the circumstances detailed 

in the entry should have no power of alienation. 

An entry in a wajib-ul-arz recording a custom 
against the authenticity of which nothing is shown, 
is sufficient proof of the custom recorded. 

The effect of an entry in a wajib-ul-arz recording a 
definite custom is not destroyed by the expression of 
apious wish onthe part of the co-sharers which 
follows the record of custom. O ABDUL WAHHAB 2. 
Tauira Bano, 12 O. L. J. 167; 2 O. W. N. 357; (1925) A. 
I. R. (O.) 377 51 


Damages, separate suit for—Hxecution of decree 
—Waste committed by judgment-debtor. See O. P. 
©., 1908, s. 47 ° 205 


, suit for. See ALSO FALSE IMPRISONMENT 642 





, suit for, against Railway Company—Limit- 
ation. See Lisitation Acr, 1908, Sch. I, Art. 31 
672 


, suit for, assessment of. See FATAL ACCIDENTS 
‘Act, 1855, s. 1 679 


, suit for—Negligence, proof of—Contributory 
negligence, effect of. 

Where in a sujt to recover damages in respect of the 
injuries caused by the alleged negligence of the 
defendant itis found that the negligence of the 
plaintiff or that of the defendant was the sole cause of 
the accident, the matter is free from doubt. Difficulty 
may arise where the accident is caused partly by the | 
negligence of the plaintif and partly by that of the 
defendant. In sucha case it becomes the duty of the 
Court to endeavour to ascertain whether the negligent 
act or omission of the plaintiff or hat of the defendant 
was the cause of accident. Ifthe Court findg dtself 
unable to discover to what extent the negligencé of 
the plaintiff or that ofthe deferslant contributed to 
bring about the accident, the defendant is entitled to 
succeed for in pari delicto potior est conditio defend- 
entis. On the other hand, though the plaintif may 
have been guilty of negligence, and although that - 
negligence may, in fact, have contributed to the 
accident, yet if the defendant could in the result, by 
the exercise of ordinary care and diligence, have 
avoided the mischief which happened, the plaintiff's 
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Damages—concld. 


negligence will not excuse him. Similarly although 
there may have been negligence on the partof the 
* plaintiff, yet, unless he might, by the exercise of 
ordinary care have avoided the consequences of the 
defendant’s negligence, heis entitled to recover: if 
by ordinary care he might have avoided them, he is 
the author of his own wreng and must fail. C NANI 
Bava Sex v. AUCKLAND JUTE Co. Lro., 52 C. 602; (1925) 
A. I. R. (CO) 898 679 


, Suit for—Non-discharge of public duty.” See 


PUBLIC SERVANT 945 
—~-——~, suit for—Place for suing. See O. P. C., 1908, 
s. 20 181 





, When adequate relief in a suit for injunc- 
tion. See Sprorric RELIER Act, 1877, s. 54 800 


Decree --Duty of Court when passing—Capability of 
execution—Necessity of. ` 


Before” passing a decree the Court ought to be 
satisfied whether the decree, if passed, will be capable 
of execution. CG NRIPENDRA NATH BHOWNIK v. BASANTA 
Kumar Lauri, 29 O. W. N. 861; (1925) A.I. R. (0.) 
1195 207 


——,, ex parte, setting aside of, application for, 
barred— Extension of limitation under s. 151, C. P. 
©. See ©. P. C., 1908, s. 151 427 


en Sh. . . . . 
———~, ex partè, setting aside of, application for-— 
Limitation, commencement of. See LIMITATION ACT, 


1908, Sch. I, Art. 164 223 
, ex parte, setting aside of—Non-service of 


summons, whether fraud. See FRAUD 736 


, ex parte, setting aside of—Short cause and 
long cause, difference between—High Court closed 
for long vacations—-Sufficient cause. See LIMITATION 
Act, 1908, s. 4 529 


fixing date for payment—Amount modified 

w appeal—Appellate Court, whether bound to change 

date. 

An Appellate Court is not bound under the law 
to change in each case the date fixed for making a 
payment under a mortgage-decree simply because 
the decree is modified by it. N TuKaram v. LAXMI- 
NARAYAN A 937 


~ Property in excess to one in suit, determina- 
tion of—Separate suit, whether lies. 


Where it is alleged that a decree in a suit comprises 
property in excess of that which formed tlre subject of 
the suit, the matter is one for determination by the 
Court executing the decree and cannot be determined 

“ in a separate suit. C Kayem Biswas v. BAHADUR KHAN, 
42 CO. È. J. 22; 30 C, WN. 41; (1925) A. I. R. (C.) 1258 
. 744 





- , setting aside pf—Fraud, negation of, effect 
of—Court, whether can go into merits of previous 
suit. 

Where a suit to set aside a decree is baséd upon the 
allegation that the decree was obtained by fraud,.and 
the plea of fraud is negatived, itis not open to the 
Court to go into the merits of the previous suit in 
which the decree was obtained. œ Kayem Buswas 2. 
BAHADUR Kuan, 42 C. L. J. 22; 800, W. N. 41; (1925) 
A. I R.(0) 1258 744 


INDIAN GASES. 


[1925 
Defamatlon—Privilegé, extent of—êlalice, absence of, 
effect of. 


-~ è 

Where in a suit to recover damages for defamation 
it is found that some of the defendants are entitled to 
claim privilege in respect of the statement complained 
of and acted without express malice, they cannot be 
held te have lost their right because the other defend- 
ants may have had other motives in making the state- ` 
ment. P 

When a statement which is privileged does not in 
any way go beyond what the occasion warrants, and 
is a statement the truth of which can be inferred from 
he plaintiff's own allegations, no inference of malice 
can be drawn from it. “2° 

Plaintiff was an employee ofa Municipal Board 
against whom a resolution had been passed by the 
Board that he should be removed from service. The 
Commissioner asked for a further report “from 
the Board before accepting the resolution. The 
defendants, , who were some of the members of the 
Board, submitted a note to the Commissioner contain- 
ing the following passage:—‘He has -earned a no- 
toriety for quarrelsomenegs; not only by assuming a 
defiant and insulting attitude before a full house 
towards:a member of the Board, but also by resorting 
to similar acts while in service. under his former 
employers, but rather.hag been at the root of much 
friction lately in evidence in the Board's working.’ 
Plaintiff brought a suit against the defendants to 
recover damages from them on the allegation that the 
statements contained.in this passage were defamatory. 
Defendants proved that plaintiff had assumed a defiant 
and insulting attitude.towards a member of the Board 
before a full house. Defendants also sought to rely 
on a letter written by the Assistant Registrar of Co- 
operative Societies under whom the plaintiff had been 
formerly émployed, which had been placed on the 
personal file of the plaintiff inthe records of the 
Board's office. In that letter it was stated that the 
plaintiff had made reckless and unfounded allegations 
reggrding the probity of various- persons. official and 
non-official, gvorking sunder the Registrar and had 
been unable to give a satisfactory explanation of his 
conduct.® The plaintiff's own allegations showed that 
he had been the cause of some of the friction in the 
Board’s working: ` S 

Held, (1) that plaintiff's personal file, although con- 
fidential as regards the general public, was pait of the 
official records of the Board and in giving opinion to 
the Commissioner aş to the plaitiff's fgness for 
further employment ‘the defendants were not only 
entitled@ but were under a duty to look at hi 
previous record as shown in his personal file; k 


(2) that it wasa perfectly fair description of the 
plaintiff, who had repéatedly made unfounded charges 
against anumber of his fellow officials and other ` 
persons, to call him a quarrelsome person and that it 
was ‘hot an ugfair comment in view of the evidence in 


` the case to say that the plaintiff had earned a notoriety 


for quarrelsomeness ; i 


(3P shat the rest of the statement complained of 
being true in fact and there being an absence of malice 
on the part of the defendants, the plaintiff's suit must 
be dismissed. A Prem Narain V. JAGDAMBA Sanat, L. 
R. 6 A. 417 Civ.; 23 A. L. J. 763; 47 A. 859; (1925) A. I. 
R. (A.) 762 i 621 


DEFINITIONS:— 


Allenation. See C. P. O. 1908, Sou. IN, x. 11 741 
Harbour. See Pena Oone, 1860, 5. 216 152 


1 $ 'e 
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tion for—Parties resident in India-—-Jurisdietion of 
oun. ~ h i 

The provisions of s. 2 of the Divorce Act are not 
controlled by thóse ofs. 7 of the Act. The former 
section must be construed as it stands, and in so far 
asit adopts residence as the basis of jurisdiction, 
that is a provision of the Act to which the provision 


` contained in s.7 is subject, so that, whatever may 


be the nature of the principles and rules referred to 
ins. 7, they are not intended to affect the provision 
contained in s. 2. i 

Courts. in India have, therefore, jurisdiction to 
pass decrees of dissolution of marriage under the 
Divorce Act in case of persons residing in India 
who are not domiciled in India. A 

Semble:—The rules and principles referred to in 
s. 7 of the Divorce Act are the rules and principles on 
which fhe Courts deal with matrimonial causes in 
requiring a certain degree of evidence and other 
cognate matters. d MILLER v. MIiLLER, 52 C. 566; (1925) 
A. I. R. (0.) 874 : 611 


. Document, .proof of, whether ex parte afidavit 


suficient, 

Ordinarily a document isnot proved by’ a mere 
ex parte affidavit, when the person trying to prove it 
does not submit himself to cross-examination. A 
SHABIKH HABIB Bux v. SamurL Frrz & Co. Lip., 23 A. L. 
J. 861; L. R. 6 A. 553 Civ. ` 22 


Dower, amount 
question of law and fact. See OupH Laws Acr, 1876, 
8.5 672 


Easement, invasion of—Suit for injunction—-Dam- 
ages, whether adequate relief. See Speciric RELIEF 
Act, 1877, s. 54 800 

Land acquired by Government, whether free 
from. See Lanp Acquisition Act, 1894,s.16 658 

Easements Act (V of 1882), s.18—Easement-- 
Customary. right, proof of--Trees overhanging 
neighbour's land—Right, whether can be acquired. 

` An easement permitting trees belonging to 

dominant owner to overhang thé servien? tenement 


` cannot be acquired by prescription, nor can such a 


right be proved to exist by local custom under s. 18 
of the Easements Act. ke 
_ A customary right 1 must be both ancient and 
invariable The mere fact that afew persons choose 
to tolerate their neighbour's palms overhanging 
their houses would pot establish a custom binding on 
all the oth®rs. B Kzsnay Krisana KULKARNI . 
SHANKAR MAHADEV KULKARNI, 27 Bom. L. R. 663; 41925) 
191 


JA. TRAB) 440 | 


Ejectment of transferee of trust property, whether 
can be claimed. See O. P. ©., 1908, s. 92 40 
— suit based on-allegation of tenancy—Tenancy 
ey pr oved==Deoree; whether canbe granted on basis 

of title, j e 

Plaintiff brought a suit to eject the defen@ant from. 
a certain house on the allegation that the defendant 
was a tenant of the plaintiff and that the tenangy 
had been determined. Defendant pleaded that he 
held the house not from the plaintiff but from one 
D. ltwas found that the defendant's allegation was 
correct, D-ivas not a party to the suit : 

Held, that in the suit as framed the plaintiff having 
failed gn the question of tenancy could not be 
allowed to prove title and obtain a decree on the 
basis of title especially as D was nota party to the 





-guit. A Baum RAM v. Fakira, L. R. GA. 348 Civ; 


(1925) A. I R. @A.) 705 103. 


GENERAL INDIK. 


Divorce Act (IV 9f 1869), Ss. 2, 7—Divorce, peti- 


of,. whether excessive—Finding, . 


1103: 
e 
Ejectment— conceld. 


suit—Burden of proof. “See LIMITATION Act, 





1908, Sor. 1, Arts. 142, 144 894 
— suit—Defendant's possession permissive, 
effect of. 


Plaintiff who was the purchaser of a house sued to 
recover possession of the house from the defendant 
on the allegation that the defendant was in possession 
under a lease granted by plaintiff. The Cdurt found 
that the lease was not proved but that the defendant's 
possession which had commenced before the sale in 
the plaintiff's favour was permissive and not adverse: 

Held, that it was open to the Court to decree the 
plaintiff's suit on that finding. N RATANSHANI KASBAN 
v. Banxwgl, (1925) A. I. R. (N) 434 . +486 
, suit for—Takarraridar, whether entitled to 

eject owner. 

A takarraridar who has no right in the land except 
that of securing a share of the produce, is not entitled 
to eject the awner of the land from possession of the 





_land. L-Beta SINGH v. Laxsymr Das, (1925) A. IR. 


(Ly) 391; 6 L. 132 299 
——, suit for, whether lies—Auction-purchaser 
in possession, effect of—Person having no title to 
property. See O. P. C., 1908, O. XXI, r. 95 134 
suit—Limitation. ` See LIMITATION, Act, 1908, 
Sou. I; Art. 142 . 687 
suit—Possession, previous, whether sufficient to 

support title. Í 
The mere fact of previous possession is not enough 


‘to support title in a suit in ejectment, even against a 


trespasser. CG Mamup MONDAL v. PACMOCHA Sarkar, 
(1925) A. I. R. (CO) 1225 Pp 180 
———— suit—Tenant-at-will— Notice, whether neces- 

sary. See LANDLORD AND TENANT 869 
Elections Offences and Enquirles Act (XXXIX 

of 1920), s. 6—Election Commissioners, whether 

Civil Court—Order of Election Commissioners, 

appeal from, whether lies—-Cognizance of case by 

Magistrate. See C. P. C., 1908, ss. 24, 115 630 
Estates Partition Act (V B. C. of 1897), ss. 94, 

119— Limitation Act (IX of 1908), Seh. 1, Art. 14 

—Partition—Order of Collector refusing to give 

possession, nature of—Suit to recover possession, 

whether lies. / 

Section 94 of the Estates Partition Act contem- 
plates the procedure to be followed by the Collec- 
tor in giving possession of separate estates allotted 
to several proprietors after a proposed partition has 
been confirmed by higher authorities. , 

An order of th¢ Collector refusing to give posses- 
sion ofa disputed chuck toa party to whom it has - 
been allotted does not fall within the purview of 
s. 94.0f the Estates Partition Act. E 

There is nothing in law which takes away the 
ordinary right ofa person to institute a suit in a Civil 
Court to recover what was allotted to him on partition. 
C Sir Wasir Ar Mirza v. SARADINDU NARAIN Rar, 29 
O. W.N. 839; (1925) A. T. R. (0) 953 . 193 
Estoppel by acquiescence, what eonstitutes. See 

ACQUIESCENCE *804 

by representation, requisites of. See HINDU 

Law . 164 
—, operation of, against minor. See Evipence 








Acr, 1872, s. 115 143 
— Tenant's denial of, landlord's title. See” 
Evipence Acr, 1872, s. 116 ; 590° 

, when arises—Land of another, building 

constructed on—Relief. See Trespass 509 


- -, whether applicable—Wrong procedure, no 
objection to, effect of. y 


1iO4 


e 

Estoppel—concld. 

A person who is a party to certain legal proceedings 
is not entitled to question the legality of the procedure 
adopted in such proceedings except in the manner 
“authorized by law, that is, by appeal to a higher Tri- 
bunal; and if he allows’ a wrong procedure to be 
followed without effective protest he must be deemed 


to have acquiesced in it, and, therefore, to be bound ` 


by it. The general principle of estoppel similar to 
ves judicata is applicable to a case like this. L 
HARBHAGWAN v. Tasa, 2 L. CO. 65 i 596 
Evidence, additional, discovery of, after decision in 


Trial Court, whether can be admitted in' appeal. - 


„Seg C. P. ©., 1908, O. XLI, r. 27 359 
~, admissibility of—Duty of Magistrate. 
Itisan elementary duty ofa Judge ina criminal 


case to exclude -evidence which isnot legally admis- ' 


sible. L Brnarsi Das v. BuPERoR, (1925) A, I. R. (L.) 
392; 6 L. 166; 26 Cr. L. J. 1326 ; 270 
, circumstantial, conviction when can be based 

on, * i 
In casés depending entirely on circumstantial evi- 
dence, in order to justify an inference of guilt, the 
incriminating facts found against the accused must be 
incompatible with his innocence and incapable of 
explanation upon any other reasonable hypothesis 
than that of his guilt. N RAGHUNATH v. EMPEROR, 26 
Cr, L. J. 1380 516 





_ general ill-repute, whether sufficient—Security 
proceedings. See Or. P. C., 1898, s. 110 513 
~ Identification of ornaments—Assessors, 

opinion of, value of. . 

In a case of identification of ornaments ordinarily 
worn by the people of the country the opinion of the 
Assessors is of considerable value as they are well- 
acquainted With the ways and habits of men of the 
standing of the complainant and the accused. On 
BeHaARI v. Emperor, 2 O. W.N. 330; 120. L. J. 339; 
(1925) A. I. R. (O.) 452; 26 Cr. L. J. 1291 155 

—-- of old criminal produced by Police, value 
of. See CRIMINAL TRIAL i ‘ 
Presumption of fact—Part of evidence un-. 
reliable, whether whole to be rejected. 

The ordinary legal and reasonable presumptions of 
facts must not be lost sight of in the trial of Indian 
cases, however untrustworthy much of the evidence 
submitted to the Courts may commonly be, Evi- 
dence should not be rejected wholesale ‘simply 
because some of it is unreliable, if the story told by 
the witnesses is in the main true. N YRSHWANT v. 
DAULAT , nr 663 
-—- Report of medical witness, use ‘of copy of, 

whether substantive evidence. 

A ‘medical withess can use the entries made by him 
in his register for the purpose of refreshing his 
memory but a.copy of those entries cannot be treated 
as substantive evidence in the case. L MUHAMMAD 
SADIQ v. EMPEROR, 2 L. C. 56; 26 Cr. L. 3.1370 458 
, weight ofA ppellate Court's guidance. 

Assregards thetredibility of oral evidence, a Court 
of Appeal is mainly guided by the Court that heard 
that evidence. O Suro: Narain SINGH v. EMPEROR, 12 
O. L. J. 429; 26 Or. L. J. 1817; (1925) A. I. R. GO) 715 

| ; 261 
, whether admissible—Previous conviction’ for 
dacoity—Length of time, effect of. See PENAL CODE, 

1860, s. 401 527 
—~———, whether should be recorded—Summary 

inquiry—Dismissal of egmplgint. See Or. P. O., 

1898, ss, 202, 203 386 














FRDIAN CASES. ~ 


Evidence Act (1 of 1872), S$. 8, 33, 157—State- . 


—, general, of accused's bad character or of . 


1 


ment of raped giri on questions b@ her relatives—- 

Hearsay—Corroboration where principal statement 

excluded—Criminal Procedure Code (Act V af 

1898), ss. 208, 854, 360—Statement not verified 

under s. 860—Admissibility under s. 33, Evidence 

Act. . 

Section 33 of the Evidence Act does not apply to 
a statement made before an inquiring Magistrate, if 
it was not read over to the deponent in the manner 
required: by s. 360, Cr. P. ©., inasmuch as, unless 
evidence is recorded in the manner provided in Ch. 
XXV, Or. P. C., and the statement properly verified' 
under s. 360, the defence cannot be considered‘to have 
had an opportunity to cross-examine. A 

HE the evidence of a raped girlis etcluded from 
the case, the evidence of her relatives to the effect 
that she had accused the accused of rape, cannot be 
uged as corroborative evidence under s. 157, Evidence 
Act. : 

lf a raped girl goes to her relatives straight after 
the occurrence and complains to thêm on her own 
initiative, her ‘conduct has a direct bearing upon 
and connection with the occurrence itself, but if she 
onlye answers questions? her statement is a mere 
hearsay and, therefore, not relevant under s. 8, 
Evidence Act. Pat EMPEROR v. PHaaunia BHUTAN, 
26 Cr. L. J. 1475 


e 
——-—- $. 13—Judgment not inter partes, admis- 
. sibility of. 

A judgment though not inter partes may be admis- 
sible as evidence.of title or under s. 13 of the Evidence 
Act. N YesHwant v. DAULAT 663 

s. 24—Incriminating statement made to 
person in authority under inducement or threat 
admissibility of. ' . : 

Where a person who is suspected of an offence 18 
asked questions by a person in direct authority over 
him, and it is only in consequence of an inducement 
by way of benefit (for instance, if you confess you 
shall go free) or athreat (for instance, if you do 
nat te 
will® be severely penished) that the person under 
suspicign makes self-incriminating. statements, such. 
statements, broadly speaking, are not receivable in 
evidence because they are not in law regarded as 
strictly of a voluntary nature but as having been 
perhaps induced in the one case by a false hope and 
in the other by fear.” On the other hand a merely 
moral exhortation to tell the tryth is in no way 
objectionable. Pat EMPEROR V, AKBILESHVMRI PRASAD, 
4 Pat. $46; (1925) A. I. R. (Pat.)772; 26 Cr. L. J. me 

S. 25—Confession made to Police Officer— 

Conversation repeated before Magistrate— Confession, 

whether admissible in evidence. 

An ‘incriminating statement made by an accused 
person toa Police Officer cannot be proved against 
the accused even where such statement is on the face 
of it exeulfMtory. The medium by which it is sought 
to ‘prove such a statement does not alter ‘the 
majter. The question is “to- whom was the state- 
met made”? Ifthe statement was made to a Police 
Officer, it is inadmissible in evidence, and the mere 
fact thet the accused subsequently says before a 
Magistrate, “I told the Police Officer so and so” (giving, 
the conversation that took place), without also adding, 
“and that is true” it does not render the stafement 


admissible. B EMPEROR v. ANANDRAO GANGARAN 
Puansr, 27 Bom. L. R. 1034; 49 B. 642; (1925) A. IL. R. 
(B.) 529; 26 Or. L. J, 1478 : 1046 


1043. 


the truth—or if you do not own up—you ` 


Dim “Ni 
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“Evidence Act—contd. ‘Evidence Act—-contd. 


— s. 27- Satemené pointing otif place where document it must naturally possess greater value than 
corpse was. buried—Statement that accused buried ` when it depends upon the evidence ofa witness who |, 
r "the dead body, whether admissible. 4 4 puyports to havé heard it. The Court in each case will e 
« * Aécussd, who, was charged with an offence under also have to consider whether or'nọt the statement in- 
s. 302 of the "Penal Code, made a -statement to the question bears on its face the appearances of truth, 
: Police that He w6uld point out the place where the alsó the circumstances under which it came to be 
= dead body of the deceased was buried and added that made; and whether or not the deceased person had a 
J motive in making it or an object in naming: the’ par-, 


he had -byried the body : ; . 0 : g. the 
ticular person whom he charges with complicity in the 
crime in question. L MOHAMMAD v. EMPEROR, 1 L.O, 





Held, that the statement that the accused had buried 





. cannot be-used against them: >> > 
Under s. 30 of the, Evidence Act no probative value 
can be attached toa statemen of an accused made 
< before the Committing Magistrate but retracted before 
the Sessions, in considoriag the guilt of hie'co-accused. 


N RAGHUNATH v. EMPEROR, 26 Or. L, J.. 1330 


-— $8, 32, 157, 158—Previous. “statements of 
witnesses used as corroborative evidence--Statements, 





whether can be used to contradict other wititesses—..° 
Statement made by witness im. course of” Police -- 


investigation, whether can be used to: contradict his: 


subsequent statement admitted -under s. 82, Evidence — 
eels GA . The Shiah Law on marriage is the law of the land 


Act. ae . 
. Statements of witnesses recorded under s» 164, Cr. 


' P.O, and used only as corroborative evidence under 


s. 157 of the Evidence Act, cannot be used for tko 

purpose, of contradicting the statements of ofher 

witnesses made. at the trial. 6 
Sectidn 158, Evidence Act, places a person whose 


: statement-has béen used aseevidente under s. 32 in 


s$ Harr RAM v. Burperor, 26 Cr. L. J. 1425 


~. the-same category asa witness actually produced in- 


Court for thè purpose of contradicting his state- 
ment .by a previous statement made by him. There- 
fore, a statement ofa person made to the Police can 


. be.used to gontradfet his subsequent confession made 
; under s. 164, Cr. P ©, if owing tohis deat 


that 
confession has ebeen used, as evidence under s. 32. |. 
897 


-SS 32 (3), 145, 161—Deceased person's 
statement, when admissible against third persons-~ 
Weight of such statement. 


The statement of a deceased person, so @r as it îs 
against the pecuniary or proprietary interest of that 


person, is admissible under sub-s. (3), s. 32, Evidence ` 


Act, not only against that person but also agaight 
persons mentioned or referred to therein, provided 


: that the reference to such third persons is not foreign 
. tothat portion ofthe statement which is against the 


interest of the declarant. 

Although in cases of the’above kind the whole state- 
ment offa deceased person is admissible in evidence, 
the valee which the Court will attach to such evidence 


will depend in each case upon a variety of circum- : 


stances, If the gtatement happens to be recorded in a 


. S76. 


ode 


193; 26 Cr. L. J. 1308 252 


‚„——— sS. 32 (4)—Hearsay evidence, sen 
3 


of. See Custom 


` ———- S, 32 (6)—Entry in Pahnda’s books relating 


to relationship, admissibility of. 
` Anentry ina pahnda’s book made by .a deceased 


8. 34—Account:books, entries in, value of— 
Independent evidence, whether necessary. 
Under s. 34 ofthe Evidence Act mere entries in 


‘books of account are not by themselves sufficient, to 


charge any. person with liability. The reason is that a 
man ¢annot be allowed to make evidence for himself 
by what, he chooses to write in his own books behind 
‘the back of third parties. There must be independent 
evidence of the transaction to which the entries relate, 
N Bent v. Bisan Dayar, (1925) A. I. R. (N) 445 371 


45—Interpretation of law—Hzxpert 
opinion, whether relevant. : 


nma Se 


and is in force in British India, It cannot be called 
foreign law nor is such law a science or art within the 


- meaning of s, 45 of the Evidence Act. It is the duty.of. 


the Courts themselves to interpret the law of the land 
and to apply it and not to depend on the opinion of 


` witnesses, howsoever learned they may be, with. 
regard to the interpretation of such law. . Therefore, | 


the opinion of a Maulvi, however eminent, with 
regard to any point of Shiah Law is not relevant 
under s. 45 of the Evidence Act. A Aziz Baxo v, 
MOHAMMAD IBRAHIM Husain, 23 A, L. J. 768; (1925) A; 
I. R. (AJ) 720; 47,A, 823 690 


_. s. 47—“Habitually,’ meaning of—Clerk 
employed to éxamine and file documents, whether 
can testify to identity of handwriting of person 
whose documents he has examined and filed, 

The word “habitually” in s. 47 of the Evidence 

Act means “usually,” “generally,” or “according to 

custom.” It dots not refer tothe frequency of the 





- 6ecasion but rather to the invariabiity of the practice, 


A clerk employed in an office to examine anā “file 
certain papers is a person who is, competent under 
s.47 of the Evidence Act to give evidence as to the 
identity of" the handwriting of another person, docu~ 
ments written by whom -had to be examined and 
filed by the witness in the course of his duty. B 
EupEROR v. P. B. Ponpe, 27 Bom. L. R. 1031; (1925) A. 
I. R. (B.) 429, 26 Cr. L. J. 1474 ` 1042 


s. 65—Document in possession of opposite 
party—Secondary evidence, admissibility of, 
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Section 65 of the Evidence Act lays down that 
secondary evidence may be given of the contents ofa 
document when the original is shown or appears to be 
in the possession or power of the person against whom 
the document is sought to be proved. It does not 
require that inall cases it must be definitely proved 
that the document isin the possession of the other 
side against whom it is sought to be proved, it is 
sufficient if it is proved that the document appears to 
be in its possession. O ZAIB-UN-NISSA v. IRSHAD 
Hussar, 12 0, L. J. 354; 2 O: W. N. 505; (1925) A. I. R. 
(0) 504 . 284 


s. 65—Secondary evidence, when admissible. 


Secondary evidence of the contents of a document 
cannot be admitted until steps are taken to justify the 
admission of such evidence under s. 65 of the Evidence 
Act. A Firm SWARATH Ram-Ram SARAN v. SETH RAM 
BALLABH, 23 A, L. J. 625; L, R, 6 A. 465 Civ.; (1925) A. 
I R. (A.) 595; 47 A. 784 o 27 


— 5, 90—Ancient 
when arises, 


The mere produċtion of an ancient document unless 
supported by some corroborative evidence of acting 
under itis not entitled toany weight. An ancient 
deed must be corroborated by evidence of ancient or 
modern corresponding enjoyment or by other equiva- 
lent or explanatory proof ; it is then presumed to have 
constituted part of the actual transfer of the property 
mentioned, andthe Court may then make the pre- 
sumption under s. 90 of the Evidence Act. Though 
absence of proof of possession under an ancient docu- 
ment does not affect the admissibility of the document, 
it undoubtedly affects the weight to be attached to the 
document. C Swarnamoyt v. SOURINDBA Nara MITRA, 
42 O. L. J. 14; (1925) A. I. R. (C.) 1189 47 


8, 92—Lease—Place for payment not fixed— 
agreement fixing the place, whether can be 


document-—Presumption, 








Oral 


roved. 
În the absence of any stipulation in a lease-deed 
fixing the place of payment of rent, it is open to one of 
the parties to the deed to show, without contravening 
the provisions of s. 92 of the Evidence Act, that it was 
subsequently agreed orally between the parties that 

’ the rent was to be paid at a particular place. N 
OnxarprasaD v, Bapripas, 8 N. L. d. 81; (1925) A. I. R. 
(N.) 281 273 


92 .(4)—Mortgage—Oral agreement, subse- 
quent, varying terms of mortgage, evidence of, whether 
admissible—Oral sale to mortgagee-sMortgagee put 
in possession, 

Where amortgagee has been putin possession of 
the mortgaged property under an drrangement with 
the mortgagor evidence of a subsequent oral agree- 
meat purporting to vary the original registered mort- 
gage-deed and vesting the property absolutely in the 
mortgagee is inadmissible under proviso 4 to s. 92 of 
the K/vidence Act. R Mauna Myar Ton AUNG v. MAUNG 
Lu Pu, 3 R. 243; (1925) A. I. R. (R.) 322 875 


ss. 106, 114 (e)—Parcels containing 
incriminating exhibits—Proof of transmission and 
identity—Duty of prosecution, 

The failure of the prosgcutign to prove satisfactorily 
the transmission of parcels containing incriminating 
exhibits (i. e, blood-stained clothes) direct to the 
Chemical Examiner, and to prove that the articles 

e peceived by hat officer are the identical ones referred 
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Evidence Act—contd. 


[1925 
6 


| 
to at the trial, isnot a mere technical defect. In 
important matters of this kind it is essential for the 
prosecution to show that ordinary diligence was 
exercised and that the ordinary procedure followed. 
L Musamman Din v. EMPEROR, 26 Cr. L. J. 1420 844 


s. 114, II (—Suit on negotiable instrument 
—Loss alleged by plaintiff—Payment, plea of— 
Burden of proof. 


Where in answer to a suit to recover money on 
the basis of hundis which are alleged by. the plaintiff 
to have been lost, the defendant admits execution 
but pleads discharge and a return of the hundis by 
the plaintiff and their subsequent destruction by 
himself, the burden lies on the defendant to prove 
payment. In such a case no presumption of discharge 
under s. 114, ill. (i)of the Evidence Act arises. L 
DHIAN SINGH v. GURDIT SINGH, 6 L297; (1925) A. I. R. 
(L.) 521 234 


—o—_— 58, 114, ill. 4b), 133—Accomplice—Corro- 
boration—Several accused—Corroboration necessary 
about each accused—Dispensing with corroboration 
exceptional. . 


(d 
An accomplice is unworthy of credit unless he is 
corroborated in material particulars. Where there are 
several accused, the corroboration must go to the guilt 
of each of the accused separately and it must be such 
as to satisfy the Court that the approver has not sub- 
stituted the name of one or more of the accused for 
that of some other person who actually took partin 

committing the offence. 
The rule with regard to corroboration of the statea 
ment of an accomplice is not an absolute one. But it 


` is only in exceptional cases that the corroboration can 


be dispensed with. O SHEO NARAIN SINGH v. EMPEROR, 
12 O. L. J. 429; 26 Or. L.J. 1817; (1925) A. I. R. (0.) 
“115 ; 261 


5, 115—Contraet Act (IX of 1872), ss. 1]— 
Estoppel, whether operative against minor. 


Persons, mentioned ims. 11 of tle Contract Act as 
incompetent to contract are not included inthe “pera 
sons” of whom 5.115 of the Eviderfee Act speaks, 
There can, therefore, be no estoppel in respect of proa 
mises made by a minor as the promise of an infant is 
no more than that of a lunatic, that is%eno promise at 
all. N GoxuLpas v. GULABRAO 143 


— s.116—Landlord and tenants—Ejectment suit 
—Tenant, whether can plead that landlord's title 
has determined—Jistoppel. 


A tenant who has been let into possession of tha 
odemised premises by a certain person cannot deny the 
latter's ¢itle, however defective it might be, so long as 
he does not openly restore possession by surrender to 
such person. Ina suit for ejectment atthe instance 
tpi such a person itisnot open to the defendant to 
lead that the plaintiff's title has ended and that he 
kas no right to eject him. O MomammMaD HUSAIN AND 
sons v. UBEROI AND Co., Lro., 2 O. W. N. 576; 120. L, 
J. 501; (1925) A. I. R. (0. 694 590 


~ S5, 123,145—Jail Manual, para? 900—Rea 
port made to Inspector General of Prisons under 
para. 900, whether privileged—Statement of witnesses 
contained in report— Witnesses, whether can be asked, 
whether they made statements—Pr?vilege—Discretion 
of head of department, whether can be questioned, 
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A report subnytted to: the Inspector General of 
Prisons under para. 900 of the Jail Manual is an un- 
pub&shed official record relating to affairs of State 
within the meaning of s. 123 of the Evidence Act 
and is, therefore, a privileged document. The 
privilege extends not merely to the actual text of 
the report but also to the statements of the witnesses 
which it incorporates, This does not, however, prevent 
the witnesses themselves being cross-examined under 
s. 145 of the Evidence Act as to whether they had 
‘made previous statements at -variance with the evi- 
dence given by\them in Court. i 

In tHe case ofa document which is an unpublished 
official record relating to affairs of State the head of 
the departafent has absolute discretion to give or 
withhold permission for production ofthe document 
in evidence, and it is not open to the Court to call 

„for the document in dispute in order to ascertain 
whether it falls within the description of an un- 
published official record relating to affairs of State. 
O Emperor v. Nanna SINGH, 2 O. W. N. 422; 12 0. L. J, 
450; (1925) A. I. R. (O) 540; 26 Cr. L. J. 1347 387 


——— s, 163—Documents produced in appeal, ‘use 
of. See O. P. O., 1908, O. XIV, r. 4 4016 


-Execution of decree—Abatement of suit against 
deceased—Decree passed against heirs—Objection, 
validity of. ° 
An objection thata decree was passed against the 

heirs of a deceased defendant after abatement of suit 

cannot be taken in execution’proceedings, O MATIUR 

RASUL v. ABDUL Sarm, 80 O. W. N. 86 765 


Adjustment, certification of, omission of, 
whether question of law. | 
The question of the judgment-debtor's omission 

` to certify the adjustment within the time prescribed 
by law is not always a pure question of law. N RAGHU- 
BAR PRASAD v. Satro 1009 


Application in continuation of previous one, 

scope of. . 

Where a decree-holder desixes that ap appligdtion 
for execution should be regarded as a continuation of 
a previous application, he must show that th8 scope of 
the application is the same as that of the previous 
application. Pat IBRAHIM HUSSAIN KHAN v. SHEOPRATAP 
Narain ° 886 


` . e 
——-—— Arrest of judgment-debtor—Adjudication of, 
effect of ee #PRESIDENOY Towns INSOLVENCY Act, 
1909, ss. 17 AND 18 381 


A Attachment of prospective rents,® legality 
of. See U. P. O., 1908, s. 94 (D), O. XL, r. 1 794 


* Auction-sale—Possession obtained by pur- 
chaser—Person stranger to property, whether can 
eject purchaser. See O. P. O., 1908, O. XXI, r 

—Construction of grant — Perpetual Yease 
without power of alienation—Sale in execution of 
decree-—Re-transfer in favour of lessee—Attachment 
in execution of another decree—Objection tha pro- 
perty not transferable, whether can be taken. 9 
The judgment-debtor obtained under a decree a 

_ perpetual lease of the property in dispute without 

right of alienation on payment of a certain rent. The 
- property was subsequently put up to auction in 
execution of a decree obtained against the judgment- 
debfor and was sold. Subsequently the auction-pur- 


chaser re-conveyed the property to the judgment- 
e y 
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e ” 
debtor for valuable consideration. Later on another 
decree was obtained against the judgment-debtor and 
the property wasagain attached and put up to sale. 
The judgment-debtor objected that the property was 
not liable to sale: š 

Held, that the property having already been 
transferred on two occasions, the original condition. 
against alienation was no longer operative and that 
the judgment-debtor's objection could not be upheld. 
O AMBIKA PRASADA v. ATHAR ALI 182 


Decree made without jurisdiction—Executing 

Court, whether can refuse to execute decree. ? 
Where a decree which is’ presented for execution 
was made by a Oourt which apparently had not 
jurisdiction, whether pecuniary or territorial or in 
respect of the judgment-débtor's person, to make the 
decree, the Executing Court is entitled to refuse to 
execute it on the ground that it was made without 
jurisdiction. C Goura OHAND HALDAR v. PROFULLA 
Kuatar Roy, 42 O. L. J. 1; 29 C. W.N. 948; (1925) A. L 
R. (C.) 907, 685 


‘Decree sent to Collecter—Full satisfaction— 
Proceedings kept pending through mistake—Aliena- 
tion after satisfaction, validity of See O. P. O., 
1908, Scu. ILI, R. 2 174 


Decree, whether can be executed in part. 

Where a part of a decree has by flux of time, for 
which the decree-holder is in no way responsible, 
become impossible of execution, the decree-holder is 
not barred from executing the other portions of the 
decree provided they are indepéndent of the portion 
which has become barred. N Jarras v. ADKU, 21 N. L. 
148 135 
———— Default of decree-holder—Order that decree 

has been fully satisfied, legality of. ; 

A decree-holder took out a warrant for the arrest 
of the judgment-debtor but made default in having 
it executed in spite of several reminders by the 
Court. Finally he was informed -by the Court that 
he should appear on a certain date and explain why 
he did not have the warrant served and was warned 
that if he did not appear the execution proceedings 
would be filed-as fully satisfied. The decree-holder 
failed to appear on the date fixed and on subsequent 
dates to which the case was adjourned, and the 
Court thereupon filed the execution proceedings 
stating that the decree had been fully satisfied: 

Held, thatin the absence of proof that the decrees 
had, as a matter of fact, been fully satistied the 
Court had no§urisdiction to record such satisfaction 
and thatits order must, Bremen be aet asd as 

aving been made without jurisdiction. HAGWAN 
Dae E RAHIM Dap Kuan, (1925) A. IR. (L.) 453; 7 L, L. 
J. 226 . 979 
Foreign Court having no jurisdiction—Exe- 
cuting Court, whether can refuse to execute decree 
on that ground. See O. P. C., 1908, ss. 13,44 347 e 
Hindu joint family—Attachment of a mem- 
ber's interest, ‘death of, eflect of. See œ P. O. 
1908, s. 50 P 291 
“Hindu joint family—Decreo oe gent of 

hether binding on other members. Seg 
dhion 1908, s. 47, O. XXI, ri. 58, 63 888 
Injunction to réstrain — Limitation, coma 
aent of, See LIMITATION Act, 1908, Scu. I, 
Arts, 181,182 à. 992 
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Instalment decree—Default of payment—Power 
of Court to relieve judgment-debtor from consequences 
of default. ; 

An Executing Court cannot modify or vary the 
terms ofa decree but it has power to relieve a party 
from the consequences of his not paying money within 
the exact time mentioned in the decree. It is entitled 
to weigh the equities and decide whether the judg- 
ment-debtor should or should not be relieved from the 
consequences of his failure to pay the money within 
the time limited by the decree. B KRISHNARAO PANDU- 
RANG Barve v. Batvant Kusuay Party, 27 Bom. L. R. 
678; (1925) A. I. R. (B.) 404 217 


— Joint decree— One decree-holder, whether can 

certify satisfaction of entire decree, z 

It is not open to one of two joint holders of a 
decree to certify satisfaction of the whole decree so 
as to bind the other decree-holder. But a joint 
decree-holder may certify satisfaction in respect of his 
own interest in the decree. Pat Sanno Saran PANDE 
p. SUBHADRA, (1925) A. I. R. (Pat.) 822 195 


Judgment-debtor not within jurisdiction, whe- 

ther can be arrested, | 
A Court cannot, in execution of a decree, arrest a 
judgment-debtor who is not within the jurisdiction. 
S FIRN or FATEHCHAND-MADAN GOPAL v. FIRM or UTAN- 
MAL-JHAMANDAS 401 


———— Mortgage-decree—Subsequent decree of another 
mortgagee declaring scope of prior decree~Sale in 
execution of prior decree—Amendment of subsequent 
decree, effect of —Sale, whether can be set aside. 


Where a sale takes place in execution of a decree 
‘the scope of which has to be determined with 
reference to the terms of another decree, the sale 
cannot be set aside as against a bona fide purchaser 
on the ground that the latter decree, the terms of 
_ Which determine the scope: of the decree to be 
executed, has since the date of the sale been amended 
so as to restrict the operation of the former decree 
in such a manner as to exempt the property which 
has been sold from the operation of. that decree, A 
PIRTHI Nata v. Kunst Korr, L. R. 6 A. 420 Civ. 





— Property sold before attachment—Subsequent 
attachment and sale—Auction-purchaser, rights of — 
Priority. 


The property in suit belonged to De who sold it in 
1902 to defendant No.1. In the meantime a creditor 
of D. had obtained a money-decree against him in 
. execution of which the property was sold by the 
` Court and was purchased by M. in 1905. In June 
1909 defendant No.1 mortgaged the piwperty to the 
plaintiff. When M. attempted to take possession of 
the property he was obstructed by the first defendant, 
‘and in July 1909 M. filed a suit to recover possession 
- of the property frout the first defendant, This suit 
- was Wecreed. Subsequently plaintiff, who had not 
- been made a party to the previous suit, brought a 
suit to enforce his mortgage: 

Held, that the plaintiff had a good title to his mort- 
` gage and was entitled to enforce his rights under it. 
`- BSurinivas NARAYAN PRABHU v. SHIDDIKA MAIDIN SAIBA, 
27 Bom. L. R. 931; (1925) -A. I. R. (B.) 413 990 


Sale for larger sum than that of decree—Set- 
ting aside sale—Inherent e power of Court. See C. 
P. O., 1908, s, 152 569 


INDIAN CASES, 


369 . 


` 


- [1925 
Execution of decree—concld. 


Sale—Reversal of decree on Spea!—Auction- 
purchaser, whether entitled to interest on purchase- 
money. See O. P. O., 1908, s. 144 603 


—, stay of—Inherent powerof High Court to 
stay, when not to be exercised. See C.P. C., 1908, 
s. 161 588 


Symbolical possession, delivery of, effect of. 


Symbolical possession delivered in execution of a 
decree in circumstances in which actual possession 
ought to have been delivered is not nullity. The de- 
livery of such possession even erroneously amounts to 
delivery of actual possession so far as the judgment- 
debtor and, his representatives are concerned. L HAR- 
BHAGWAN v. Taga, 2 L, C. 65 596 


——-——~ Transfer of decree—Certificate, non-recelpt of 
— Transfer to another Court, whether legal. See C. 
P. C., 1908, ss. 39, 41 è ` 99 


, transfer of—Certificate of non-satisfaction by 
transferee Court, absence of, effect of. See Linrrra- 
TI®N, Act, 1908, s. 185 (5f 958 


, transfer of—Jurisdiction of Original Court, 
See O. P. C., 1908, s. 42 "958 


s 
Transfer made to delay and defeat creditors 
—Setting aside of, conditions of. See C. P. O., 1908, 
O. XXI, r. 63 953 


—, transfer of—Original Oourt—Re-transfer of 
decree. See C.P. O., 1908, s. 39 958 


Waste committed by judgment-debtor since 
decree-—Separate suit for damages, whether lies. See 
C. P. C., 1808, s. 47 i 205 





False imprisonment—Damages,' suit for—Reason- 


able and probable cause, absence of, proof of, whether 
necessary ~Arrest, when justified—Criminal Pro- 
eedure Code (Act V of 1898), s. 59—Malicious 
posecution, damagés for, suit for—Reasonable and 
probagle cause, 


The Common Law of England Telating to the right 
of arrest by a private individual does not obtain in 
India. In India the general law on thts subject is 
to be found in s. 59 of the Cr. P. 0. * R 

Section 59 ofthe Cr. P. C. is not happily’ worded 
but the intention of the LegislaturAwas to'eestrict the 
right of arrest by a private individual to cases in 
which 4 cognizable and non-bailable offence is com- 
mitted in the presence of the person who arrests or 
causes the arrest of the offender. . 


Tt is not essential that a private individual in whose ` 


presence a non-bailable and cognizable offence is com- 
mitted should himself physically arrest the offender, 
Hé may cauge such offender to be arrested by another 
person. . 

In a suit to recover damages for false imprisonment 
it æ incumbent upon the defendant to prove either (i) 
tha? he did notarrest or cause 'the arrest of the 
plaintiff, or (ii) that the offence was cognizable and 
non-bailable and had been committed in his presence, 
If the defendant satisfies the Court as to either of 
these propositions, the plaintiff's claim mus} fail. 

In such a case the issue as to whether in arresting or 
causing the arrest of the plaintiff the defendat had 
reasonable and probable cause for so doing is ime 
material, : . 
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, Ina suit to recover damages for false imprisonment 
itis not incumbent upon the plaintiff to prove that 
the, defendant expressly ordered the arrest of the 
plaintiff, it is enough if he proves that the defendant 
knew or ought to have known that the arrest would be 
the natural result of his action and that asa direct 
conssquence of his.action the plaintiff: was arrested. 

In order to satisfy the Court that a plaintiff is 
entitled to damages for malicious prosecution if is 
incumbent ‘upon the plaintiff inter alia to prove 
that the defendant in prosecuting him had no 
reasonable anél probable cause for so doing. © Gouri 
Prosap Dey v. CHARTERED Bank OF INDIA, AUSTRALIA 
AND Cana, 52 C. 615; (1925) A. I. R. (C.) 884 642 


Fatak Accidents Act (KI! of 1855), s. 1—Suit for 
damages, assessment of -—Death caused by accident. 


In estimating the amount of damages to be awarded 
ina case under the Fatal Accidents Act the Court 
must take into account all the circumstances which 
are material for considering*the pecuniary loss weich 
has been sustained. The Court must view thé matter 
broadly. -It must take into account the chances of 
life, the chances of any improved condition in which 
the family ofthe deceased night have passed their 

ays; it must take into account the standard of 
living of the family which was dependent upon the 
deceased, and having regard to all the material cir- 
cumstances it must do.the best it can to estimate what 
isafair and reasonablesum to be awarded. The 
Court ought not, however, to give sympathetic damages 
or damages by way of consolation. O Nant BALA SEN 
wv, AUOKLAND JUTE Co. Lro., 520.602; (1925) A.I. R. 
(C.) 893 . 679 


Forest Act (VII of 1878), ss. 75 (d), 84—Rule 
framed by Bombay Government under s. 75 (b) with 
reference to 3. 84, validity of—Person making ten- 
der binding himself not to withdraw till refusalor 
acceptance, legality of. Cee % . 


The explanation to the rule framed by the Bombay 
Government under s. 75 (d) of the Forest Act with 
. reference tos. 84 of the Act which provides that a 
„person who emakes a written tender for a contract 
-should We required to Bind himself not to withdraw 
~ his tender or? bid during the time that may elapse 
before its asceptanmce or refusal is communicated. to 
him, having been made in order to carry out the pro- 

` visions of the, Act and not being inconsistent with the 


* Act, cannot be held to be ultra vires and is perfectly 


valid. B Secretary or Stare ror INDIA v. BHASKAR 
KRISHNAJI Samant, 27 Bom. L. R. 973; (1925) A. L R. 
(B.) 485; 49 B.759 0. : 498 


Forgery, knowledge of, proof of, whether neces- 
sary. . 


; a 
In the absence of proof that the accused knew that 


, the document produced by him was forged or of such 
. Circumstances that it can be presumed that heftad 


the necessary knowledge ofits being forged, he can- 
not be convicted under s. 471 of the Penal Code. N 
AKBAR Hussars v. Emperor, 8 N. L. J.87; (1925) A.I. 
`R. (N.) 294; 26 Cr. L. J. 1358 398 


Frau Ex parte decree, suit to set aside—Burden of 


. © prosf— Non-service of summonses, whether fraud. 


In a suit to set aside an ex parte decree on the 
ground that it had been obtained by fraud, the burden 
coe upon the plaintiff to prove the fraud alleged by 

m, 
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Fraud—coneld. ' 


Mere non-service of summonses upon the defendant: 
is not a ground for a suit to set aside to an ex parte 
decree. In order to set aside the decree it must be - 
shown that the opposite party was guilty of fraud in, 
causing the suppression of summons and thereby keep- 
ing the defendant in ignorance of the suit. L MUHAM- 
MAD Din v. B. D. Berry & Co., 1 L. C. 255 736 


, finding of, based on inferences from conduct, 
legality of. 


A finding of fraud based on inferences drawn from 
the conduct of the parties in,the absence of direct evi- 
dence is not illegal, as it is not ordinarily possfble to 
prove fraud by direct evidence. N SHEORAM v. SOMA, 
(1925) A. IR. (N.) 460 367 


, presumption of—Property sold for low price 
at auction-sale. See OC. P. C., 1908,0. XXI, rr. 54, 
90, 92 107 


—, whether vitiates registration. See Rrats- 
TRATION Act, 1908, s. 28 367 


General Clauses Act (X of 1897), 5.3. See ALSO 
MAJORITY Aor, 1875, ss. 2, 3 733 


Gift excluding course of inheritance, validity of—Gift 
_ of right of residence, effect of. See HINDU Law 


934 
_— to wife and daughter, whether stridhan. See 
HINDU Law 424 


ernment of India Act,1915 (5 & 6 Geo. V, 
oe 61), s. 107—Civil Procedure.Code (Act V of 1908), 
O0. IK, 1. 13—Ex parte decree, application to set 
aside, dismissal of —Denial of right of fair trial 
—Superintendence, powers of, exercise of. 





Where on an application to set aside an ex parte 
decree, the Conrt determines according to law the 
question of fact whether sufficient cause has been 
made out by the applicant for his absence on the 
date of the hearing and comes to the conclusion that 
there was no sufficient cause for such absence, it 
cannot be said that there was any denial of the right 


of fair trial. as ; 
Unless a case of a denial of the right of fair trial 


can bemade out, the High Court will not interfere 
with the order 9f a lower Court in the exercise of its 


of superintendence under s. 107 of the 
Ea ora mené of India Act. Pat Jagpip SINGH v. a 
SINGH i . 3 





-- High Court's power of superintendence. ` See 
©. P., C., 1908, s. 115 814 
Guardian. See Arso HINDU Law 567 
, claim against—Set off, whether can be allow- 

ed. a. 


A A Fis be 
A claim against a trustee OT a guardian cannot 

set off in < suit brought by aminor on attaining 
majority. N RasaraM V. RAMOHANDRA 944 


, personal covenant of, whether can bind 


minor. 3 
erdian- car bind a minor by a personal 
A guardian. cannot bin 344 


covenant. . N Rasaraa v. RAMOHANDRA l 
` ight of mother to actas, after aue 





See MUHAMMADAN Law 
s 


“3110 


Guardian and minor—Father's debts—Contract for 
sale of immoveable property—Minor, whether bound. 


, “A minor isnot bound bya contract for sale of im- 

moveable property to pay off his father’s debts entered 
into by his guardian. In this respecta contract for 
sale stands on a different footing from an actual sale. 
C SRINATH BHATTACHARJEE V. JOTINDRA MOHON CHAT- 
TERJEE 892 


Guardian and ward. See MUHAMMADAN Law- 373 


Guardlans and Wards Act (VIII of 1890), s. 3— 
Civil Procedure Code (Act V of 1908), s. 9—Suit for 
possession of property on behalf of minor—Defend- 
ant claiming to be in possession as guardian of minor 
ae whether maintdinable—Jurisdiction of Civil 

ourt, 


The appointment of a guardian for a minor's person 
and property is a matter specially within the provi- 
sion of the Guardians and Wards Act. That Act is 
intended as a complete Code dealing with the rights 
‘and remedies of wards and guardians, and all ques- 


tions touching the relations of these should be dealt . 


with under the provisions of the Act. No suit under 
the ordinary law will, therefore, lie to establish a 
right of guardianship. For this purpose an applica- 
tion must be made under the Act, 


The maternal grandfather of a minor brought a suit 
on behalf of the minor as his next friend to recover 
certain moveable and immoveable property against the 
minor's father's step-mother who admitted the title of 
the plaintiff to the property but claimed that she was 
lawfully managing the same as the guardian de jure 
of the minor plaintiff; 


Held, that the question was one to be decided under 
the provisions of the Guardians and Wards Act and 
that the suit was not, therefore, maintainable in the 
Civil Court. `N Braci v. Kasnrram, 21 N. L. R. 75; 
(1925) A. I. R. (N.) 328 55 


——— 88. 13, 17—Guardian, appointment of— 
Procedure, whether can be summary—Welfare of 
minor, consideration of. 


The procedure under s. 13 of the Guardians and 
Wards Act forthe appointment ofa guardian ofa 
minor is not intended to be summary. 


In appointing the guardian of a minor the Court 
should not confine itself solely to finding out who is 
entitled to be the guardian of the minor under the 
personal law of* the minor. It must also consider the 
welfare of the minor. L ZAINAB BIBI v. ABDUL KARIM, 
11. C. 315 : 865 


ss, 29, 30, 31--Sale of minor's property— 

Sanction of Court—Enquiry, absence of, effect of— 

Sanction, valigity*of—Fraud by purchaser, effect of 

—*Rerson in fiduciary position, whether can purchase 

minor's property. 

Under s. 31 of the Guardians and Wards Act an 
order granting permission toa guardian to sell pro- 
perty belonging to the minor must recite the necessity 
for the sale and describe the property with respect to 
which the act permitted is to be done, and this order 
must be recorded, dated and signed by the Judge 


with his own hand. š i 


The word “approved” with the initials of the Judge 
ona draft of asale-deed relating to the property of 
4 minor does not amount to a permission for the sale 
under s. 31 of mho Guardians and Wards Act. 
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= Once asale of property belonging to a minor is 
proved to have been effected by the certificated guard- 
ian of the minor without the permission of the Court 
it becomes voidable without any enquiry whether the 
terms of the transfer were favourable to tha minor or 
not, : 


Where in connection with the sanction ofa sale of 
property belonging toa minor by his guardian ap 
under-hand dealing is brought home to the purchaser, 
the formal sanction of the Court will net be sufficient 
to validate the sale. i 


Under s. 31 ofthe Guardians and Wards Act the 
Court obtains jurisdiction to sanction asale òf the 
minor's property only when it makes a proper enquiry 
as to the necessity and advantage pf the sale. An 
enquiry must be made with retard, to all the points 
mentioned in cl. (2) of the section. An order granting 
sangtion without makinggny enquiry is made without 
jurisdiction and is a nullity. 


Per Wazir Hasan, A.J. C.—Fraud is infinite in 
variety; sometimes it is audacious and unblushing, 
sometimes it pays a sor’of homage to virtue, end then 
it is modest and retiring, it would be honesty itself 
if it could only afford it. But fraud is fraud’ all the 
same, and itis the fraud, not the manner of it, which 
calls for the interposition of the Court. 


A person ina fiduciary position cannot be allowed 
to make any advantage out of his position and the 
Court will not allow a person to be placed in a posi- 
tion in which his interest will pull him one way and 
his duty the other. O Moman Lau v. MOHAMMAD ADIL, 


120. L. J. 453; 2 O. W. N. 601 69 
———— 5, 35—Civil Procedure Code (Act V of 1908), 
ss. 14l, 145—Money misapplied by guardian— 


*Ratlure of surety to pay—Surety bond, enforcement 
of—Proctdure. “ sik 4 


A surety under the Guardians and Wards Act who 
has failed to comply with an ordtr of the Court 
directing bim to refund sums misapplied by the guar- 
dian cannot be proceeded against underthe procedure 
laid down in s. 145, read with s. 141, of the C. P. C. 
A regular suit must be instituted against him as pro- 
vided in s. 35 of the Guardian’ and*Wards Act, 


PergRupchand, A. J. C.—The ordinary mode of en- 
forcing an obligation under a surety bdnd is by a suit. 
Section 145, O. P. O., however, provides"for a special 
or summary mode of enforcing a surety’ bond exe- 
cuted by a surety in a pending suit. It confers 
jurisdiction on the Court to make the surety a party 
tg the suit, and to enable the party for whose bene- 
fil the bogd was executed to enforce it by the ordi- 
nary process of execution ofa decree in substitution 
of the ordinary remedy by, a suit. This section deals 
with something more than a mere mode of trial in 
a “pending proceeding, and confers a substantive 
right of making a person who is not a party to a pend- 
ing suit, to be madea party to it, and to be amen- 
able to the jurisdiction of the Court in execution 
proceedings. It cannot be extended to apply to en- 
forcement of surety bonds given in favour of the 
Court in proceedings other than suits. S Kutsumamy 
TEIBHANDAS V. J HALIBAI 342 


s. 50 (J), rules framed under—Duty of 
Court—Certificate, whether public document —Hintry 
in certificate, whether relevant. . NS 





: Das, 290. W. N. 931; 52 O. 748; (1925) A. I. 
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In the Province of Oudh a District Judge is bound 
hy Jew to prepare a certificate of guardianship under 
rules framed by the Judicial Commissioner's Oourt 
under s. 50 (7) of the Guardians and Wards Act. Such 


aqertificate isa public document made by a public ` 


servant in the discharge of his official duty and falls 
within the purview of s. 35 of the Evidence Act. An 
entry injsuch a certificate with regard to the age of 
the minor isa relevant fact. O Moan Lat v. MOHAM- 
MAD ADIL, 1230. L. J. 453; 20. W. N. 603 69 


Hindu Law—Lex Loci in Berar—Mitakshara and 

Mayukha, priority between. 

In Berar.the Mitakshara is paramount and the 
Mayukha is of secondary consideration, being only 
relied upon where the Mitakshara is silent or doubtful. 
N,Ganpart v. SALU ' 345 


Office of Mohant or property of mutt, par 
tition of, legality of. 
According Hindu Law neither the office of 
Mohant nor the property of a mutt can be the subject 





‘of partition. Any partition so made is ultra vires and 


inoperative. C Gopinpa R&manvs Das v. RAM aa 
< (0.) 
804 
Prostitute or respectable woman—Rules of 

succession, whether same. . 

Hindu Law makes no distinction between rules of 
Buccession applicable tothe property of a Hindu 
degraded woman and that of a respectable woman. 
C Tares ALI v. ABDUL Razak, 29 C. W. N. 624; (1925) 
A. I. R. (C.) 748 ' 141 


Adoptlon—-Adopted son, position of—Alie- 
nation before adoption, whether can be challenged. 
On adoption an adopted son ceases to have any 

rights in his natural family and acquires rights in the 

family of his adoptive father. 

Even though the natural father and the adoptive 
father of an adopted son are joint brothers, he 
cannot challenge an alienation mage some “years 
before his adoption, N NAGABMAL v. ABDUL R 

' 94 


° A 

Authority of widow—Probability. 
Where*it is alleged that authority to adopt a son 
was given to a Hindu wife By her deceased husband, 
who ‘died young, the point whether the death was 
sudden ðr after a prolonged illness is one that hasa 
great bearing on the probability of the adoption. 
P. C. Ramoagin SINGH v., OHANDRAMA [Cugg, (1925) A. 
565 


1107 














"1. R. (P.O) 54; 22 L. W. (P.O) ` 


=——— by widow—Authority of husband, 
proof of—Adoption, recognition of, by relatives 
and friends—Adoption challenged after long number 
of years—Burden of proof. 


The burden resting upon any® litigant who 
challenges the validity of an adoption recognized as 
valid by all concerned for a long number of years is of 
the heaviest order. 2 

A few days after the death ofa Hindu his widow, 
purporting to act under an authority conferred upon 
her by the dece ased, adopted a son to her late hushand. 
The adopted son was transferred from’ his natural 
h8me to his adopted home and lived there for over 40 
years asa meni1ber of that household. The adoption 
was recognized as valid by all members of the adop- 
tive family, including the plaintiff and by a wide 
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circle of relatives and friends and also by thé Govern- 
ment and its officials and by the outside public. Some 
years after the death of the widow the adoption was 
challenged by the plaintiffon.the ground that the 
widow had no authority to make the adoption. The 
authority of the widow to make the adoption was 
proved by the witnesses who deposed to the factum 
of the adoption : 

Held, (1) that under the circumstances of the casa 
the burden was very heavy on the plaintiff to prova 
that the widow had made the adoption without the 
authority of her husband; `’ 

(2) that having regard to the circumstances under 
which the adoption took place and the long course of 
treatment which the adopted son had received as such 
and the recognition of the adoption as valid by every- 
body concerned, the evidence in support of thé author- 
ity conferred upon the widow by her husband was 
amply sufficient to prove such authority. P. CG. 
VENKATA SEETHARAMA OHANDRA Row v. KANCHUMARTHI 
Raso, (1925) A. I. R. (P. 0.) 201 (P. C) 817 


Adoptlon—Dwyamushyayana form—Burden 
of proof—Presumption—Pleading —Duty of Court 


The dwyamushyayana form of adoption, under 
which the adopted boy while acquiring the relation- 
ship of a son. to his adoptive father retains also his 
relationship to his natural father, is entirely unknown 
in the Punjab and in the absence of a specific plea to 
that effect, the Court is not entitled to presume that 
where a plea of adoption is put forward an adoption 
in any form other than the ordinary dattaka form, 
which is the one generally prevalent among the 
Hindus in the Punjab, is meant. : 

` In every case of dwyamushyayana form of adoption 
there must be an agreement to that effect, and the 
agreement must be proved by the persons setting up 
the dwyamushyayana form of adoption like any other 
question of fact, as much in the case of an adoption of 
an only son of a brother as in any other case of such 
an adoption. In the absence of an express agreement 
to the effect that an adoption is a the ene 

ana form, it must be presumed to be an ordinary 
adoption. L Mouna Mar v. Mura Mat, 1L. O. 244; 
(1925) A. I. R. (L.) 623 688 


maan Widow succeeding to son who has let 
widow, whether can adopt. 


Where a Hindu dies leaving a widow and a son and 
that son subsequently dies leaving a natural born or 
adopted son or leaving no son but his own widow to 
continue the line by means of adoption, the power of 
the former widow to make an adoption is extinguished 
and can never afterwards be revived. Where, there- 
fore, on the re-marriage of the son's widow the father's 
widow succeeds to the estate of her son, she has no 
power to make an adoption, NGanpativ. Satu 345 


ngan Widow, whether can adopt husbande 
brother. s 


the Hindu Law applicable in tad Bombay 
ies a widow can validly adopt her husband's 
brother. B SHRI Pap DATTATRAYA Kamat v. VITHAL 
VasupsvsHer Parker, 27 Bom. L. R. 674; 49 B. 615; 


(1925) A. I. R. (B.) 299 197 
Alienation by widow, objection to, by 
adopted son, whether valid—Limitation. See 
LAMITATION Agr, 1908, Sou. I, Arr, 141 62 
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= Allenation by widow of husband's estate— 
apana ation—Interest in excess of Damdupat— 

Alienation, whether valid. 

A Hindu widow in Berar is not justified.in alienat- 
ing her husband's property.for payment of interest in 
excess of what was legally recoverable. under the rule 
N RAJARAM v. RAM CHANDRA .944 
anaman Dayabhaga—Inheritance—Sister's, son v. 

step-brother—-“Sodara", meaning of. 


Under the Dayabhaga School of Hindu ‘Law. a sister’ ais” 


` Bon is preferential heir to a stepabrother.. 


The “word” 


: brother. 


` ABDUL Razack, 29 ©. W. 
748 


` the son succeeds to the stridhan 


The” mere fact that a ` halt. “broiher -ean. confer 
spiritual benefit does not necessarily mean that. he is 
entitled to inherit. C SuKHAMAYEE |, Biswas., v. 
MONORANJAN CHAUDHURY 827 


Dayabhaga School—Prostitute, stridhan ` 


of-—-Suecession. 
“The mere fact that a Hindu governed by the Daya- 
bhaga Law has adopted the life of a prostitute does not 


'. sever thetie which connects her to her kindred by 


blood; and consequently her stridhan property passes 


. upon ‘her death according to the law of succession 


laid down under the Dayah, C TALEB ALI ‘v. 
. 624; (1925). A. L R. o 





sion to, whether son or married daughter. 
According to the Dayabhaga School of Hindu Law 
property of his 


mother in preference to the married daughter. G 


Tares ALIv. ABDUL Razaox, 29 O, W. N. 624; (1925) A. ` 


I R. (C.) 748 ) = 141 


Gift in favour of person not in existence, g 


validity of. 
Under the Hindu Law a gift to a person not in exist- 
ence is invalid. L Buacwan SINGH v, Kirra Ram, 1.1. 


O. 71; (1925) A. I. R. {L ) 648 326 


Possession, whether necessary y. 
Under.the Hindu Law delivery of possession is not 
necessary inorder to validate a gift provided that 
there is acceptance on the part of the donee. L 
Buacwan Stnau v. KIRPA Raw, 1 L. ©. 71 . 326 


maan to female—Donee described as malik 

kamil, effect of. 

Where a gift of immoveahle property is made in 
favour ofa female and the donee is described as 
“malik kamil”, she takes an absolute estate in the 
gifted property. L BHAGWAN SINGH v. Kirra Ram, 1 
L. 0. 71 . 326 


- to three brothers—Estata, nature of. 








In the case of a gift made to three brothers, each’ 


one of them does not take the estate with an incident 
of survivorship. N JIRABAI v. RAMDULARIBAI 991 


-—— $0 wife and 








atridban. 


A present of ornaments by a Hindu to his wife and. 


daughter constitutes the ornaments the stridhan pro- 
perty of the-donees. O HARKISHAN Das v. SUNDRO BIBI 

424 
Hindu widow, whether can make savings 
from her parent estate. 

A Hindu widow is entitled to make new purchase 
out of her savings and even ba kgep them separate 
from the parent estate held by her. N YESHWANT v, 
DAULAT 663 
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sodara in Sloka 29.of the Dayabhaga . 


refers.to uterine brother oud does not. ineluds a half. - | Where property belonging to 


daughter, whether, ee 
ed t 
- the sale-proceeds 
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~ Inheritance+Father's sister v. Father's 
sister's son. 
The Mitakshara is silent as to the priority between 
a father's sister and a father's sister's son, but undef the 
Mayukha the former is to be preferred to the latter. 
Therefore, in Berar a father's sister isa preferential 
heir over the father’s sister's son. N GANPAT? v. Sau 
345 


Joint family—Debt incurred by father— 
Liability of sons—Immoral debt— Obligation arising 
out of misappropriation—Test. en he . 

a Hindu son is 


sought to be attached and sold in execution of a- 


- decree obtained against the father in respect of 
“money “which the father is alleged to have mis- 


appropriated, and it is-contended that the. property 
is not liable to attachment and sale inasmuch as the’ 
debt in respect of which the decree #as obtained was 
tainted with immorality, the test to be applied is 
whether of not the action of the father which 
resited'in ‘the debt was infected with an element of 


criminality,’ .Whether such an element is established 


or not, and the degree of infection which will support 
a plea of immorality is a question for determination 


“on the facts.ef each case; and though a conviction of 


the father’ for - misappropriation or other cognate 


- “offence may be good proof of such element, proof of a 
Stridhan property, asco ia 


previous conviction is not essential for this purpose. - 


` The criminality and its degree may be inferred from 


consideration of all the facts of the case. A JAGANNATH 
Prasap..v. JUGUL KISHORE, L. R. 6 A. 518 Civ; 23 A. 


L. J. 882 l 492 


Insolvency of manager —Oficial 
Assignee, power of; to dispose of family estate. 
When the manager of a joint Hindu family is ad- 

judicated insolvent, “the „power which he had before. 

his insolvency to disposé of the family estatefor pro- 
pes purposes, cannot be regarded as having vested 
in the Reeeiver 016 Official Assignee. B “SHRIPAD 

GoPALKBISHNA CHANDAVARKAR 2:- “BABAPPA RUDRAPPA 

Danni, 27 Bom. L. R. 934; (1925) A. IR. (B) 416; 47 

B. 785. a 996 


_ , manager of, alienation* by-~« Benefit 

of family, effect of. ° 

The mere fact that a certain perzoh is the Manager 
of a Hindu joint family is not endugh toemake his 
acts binding upon the other members of the family; 
and it ust be shown by the party relying upon the 
acts of the manager and seeking to bind the other 
members of the family, that the acts were done by the 
manager. either for the benefit or for some interest of 
the family. G SUuBASHINI Dasi v. “Hanu GuosH ` 100 


— Mortgage by father- -Mortgage-decree 











`- SPersonad liability of. father -Interest of sons, 


whether can be'sold. ` 
A mortgage-decree passed on a compromise provid- 
t if the decree was not fully satisfied" out of 
of the mortgaged property the 
balance of the decretal amount may be recovered from 
the mortgagor personally or from ithe assets of ‘the 
mortgagor in the hands of his sons. , The sale-proceeds 
of the mortgaged property proved insufficier® to 
satisfy the decree and the decreerholder sought toe 
execute the decree by sale of other property belonging 
to the mortgagor and the sale of the -interest of the 
sons of the mortgagor in, such property: s 

Held, (1) that the interest of the mortgagor in joint 
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family property could be sold in execution of the decree 
obtained against him personally; 

(2) that the interest of the sons of the mortgagor 
‘in joint family property could also be sold in execu- 
tion of the decree inasmuch as the debt incurred was 

` their father’s and it was not shown that it was either 
immoral or illegal. O MAHARJI v. RAGHOMAN 4.76 
- ~ Jolat family—Mortgage executed by father— 

Immoral debt—Liability of sons—Interest of father, 

whether liable. 

Under the Hindu Law the right, title and interest of 
a co-sharér*in joint ancestral. property can be 
attached and sold in execution to satisfy a decree 

` against him personally, ‘ 

A mortgage of family property was executed bya 
Hindu father. Toa suit on the mortgage the mort- 
gagee impleaded both the mortgagor and his son as 
defendants. Ong@ehalf of the son it was pleaded that 
the debt was tainted with immorality and that, there- 





fore, the mortgage was bad and he was not liable to, 


pay the debt. The Court upheld this plea and decijned 


to passa decree for sale on the basis of the mort- ' 


gage but passed a money-decree against. the father 
personally. In execution of the decree the decree- 
holder sought to attach and ¢ell the interest of the 
judgment-debtor in the joint family property includ- 
ing his interest in the property mortgaged: 


Held, that the judgment-debtor’s interest in joint 


family property was liable to be attached and sold in 
execution of the decree. A Surva Natu PRASAD v. 
Tuusur Ras, L. R. 6 A. 523 Civ.; 23 A. L. J. 865; (1925) 
A.I. R. (A.) E01 : 480 
eaaa Mortgage of family property— 


Necessity, absence of—Pious obligation to pay 


father's debts, effect of. 

The mere circumstance of the pious obligation of a 
Hindu son to pay his father’s: debts does not validate 
a mortgage of family properti by the father which is 
invalid for want of legal necessity or of necessity 
for the payment of an antecedent debt. œ Bansrfuar 
v. Benart Lat, 2 O. W. N. 369; 12 O.L. J. 359; (1925) 
A. I. R. (O.) 626 67 





Partition-+-Separation of one member 
- —Jointness of other members—Conduct of parties., 

A member” of a joint Hindu family can separate 
himself from fhe other members of the family and the 
remainiitg co-parceners without any special agreement 
among thermselves” may continue, to be co-parceners 
and to erijoy the properties as members of é joint 
family. e . : 

In such a case the fact that the remaining members 
continued. to ba joint may, if disputed, be inferred 
from the way in which the family business was carried 
on after the previous co-parceners had separated from 
them. O JANG BAHADUR SINGH v. Tes BAHADUR SINGH 

Tz 560 
Property, assignment of * portion of, 
to widowed daughter in lieu of maintenance, whether 

creates adverse possession. e 

It would be quite in keeping with the sentiments 
of a Hindu father-in-law to assign some portion of 
the joint family property to a widowed daughter- 
in-law in lieu of her right to maintenance so that 
she may enjoy its usufruct during her lifetime. In 





such # case no question of adverse possession can ` 


possialy arise: N YESHWANT v. DAULAT 663 
=- property—Decree against member— 
Attachment of his interesb—Deabh 
effect of. S%e O. P. ©., 1908, s. 50 291 
—, property—Son's interest when liable 
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to attachment and sale in execution of decree against 
son—Partition, son's right to enforce. > 8 
The interest of a Hindu son in joint family property 
in the possession of his father is liable to attachment 
and sale in execution of a decree against the son only 
if the son has the powerto enforce partition ‘of his 
share in his father’s lifetime. But the general rule of 
Hindu Lawin the Punjab is that the son cannot 
enforce such partition. L GAHRU Ram v. Tara CHAND, 


LL. ©. 343 176 
Joint family— Sale by father—Son, whether 
can pre-empt. See PRE-EMPTION 237 


— Sale of “house by co-parceners— 
Wife of eo-parcener, right of residence of, whether 
cam be recognized. : E , 

Where a house belonging to a joint Hindu family is 
sold by the co-parceners, the wife of one of the co- 
parceners is not entitled to claim a right of residence 
in the house unless she can prove that her husband's 
debts were immoral and were incurred with the in- 
tention of depriving her of maintenance. L Nayxt: 
v. Firu Suam DASS-BALIG Raw, 1 L. O.311 874 
—_—_— Suit by manager—Decree, whether 

binding on other members, present and after-born, 

See C. P. O., 1908, 8. 11 120 

Migration—Personal Law, presumption of, 

if rebuttable. : i A h 

The presumption that a Hindu migrating from one 
place to another carries with him his personal law, is 
rebuttable. © TALEB ALI V. ABDUL ‘Razax, 29 ©. W, 
N: 624; (1925) A. I. R. (CO) 748. f ; 141 

Minor—Contract by guardian—Minor’s estate, 

when liable. h h f 

No decree can be passed against a minor or his 
estate on a contract entered into on his behalf by his 
guardian under which covenant no charge is created 
on the estate, except in such cases where the minor's 
estate would be liable to the obligation incurred by. 
the guardian under the personal law to which he is 
subject. 

Where, therefore, a bond has been ‘executed bya 
Hindu widow, acting for herself and as guardian‘of 
her minor son, in consideration of debts due by her 
deceased husband, the minors estate is liable, as the 
minor is bound to pay the father's debts. N LALCHAND 
v. NaRHAR A i 896 
aaa A Guardian,’ alienation by—Benefit of 

estate, what amounts to—Loan incurred to carry 

on sir cultivation—Interest, high rate of—Minor, 
whether bound. j | 

Under the Hindu Law the manager for an infant 
heir can rightly charge the estate of the infant ina 
case of need qr for the benefit of the estate. There is, 
however, no hard and fast rule as to what constitutes 
and what does not constitute “benefit to the estate” and 
the decision of the question depends on a considera- 
tion of the entire circumstances of each particular case. 

Tt cannot be laid down as a broad proposition, that 
in no case cultivation of the sir by the guardiah of an 
infant can be regarded as a benefit to the estate of the 
infant, nor that such cultivation 15 always a benefit to 
the estate. : j 

Tn the family of a village zemindar, not in affluent 
circumstances, whose chief source of subsistence is 
cultivation of sir lands a mortgage by the manager for 
the purpose of carrying on str cultivation may be for 
the benefit of the estgte and binding on the infant. 

“Where the guardian of a minor offers substantial 
security for a paltry sum raised fora necessary pur- 
pose and agrees to pay interest at the rate of 12 per 
. 
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cent. per annum compoundable every six months, the 
agreement relating to interest is unjustified and is not 
binding on the minor. O CHANDRIKA Prasap v. Ram 
Bacar, 2 O. W. N. 425; 12 O. L. J. 565; (1925) A. L R. 
{0.) 459 567 


———— Mitakshara and Dayabhaga Schools— 
Kurmi-Mahtos of Manbhum District—Law applicable 
—Burden of proof. 

In Chota Nagpur the term “aboriginal” denotes 
races only. It implies nothing as to religion’ which 
may be even within the same tribe Animism, a slight 
veneer of Hinduism, various intermediate stages of 
Hinduism, Hinduism or: Christianity. On the other 
hand, the term “Hindu" has in Chota Nagpur refer- 
ence only to religion. 

The Kurmi-Mahtos of the Manbhum District are 
racially an aboriginal tribe. They are the most 
numerous community of that District from which they 
have over-flowed into the neighbouring Districts. 
‘They have no concern whatever, except in the accident 


© of name with the Dravido-Aryan agricultural and- 


menial caste of Kurmis‘in Bihar proper. 

It is never safe to infer that a tribe or a member of 
a tribe, merely because of the adoption or superimposi- 
tion of some Hindu practices, or even when it is 
practically Hinduised, is Hindu so as to be affected by 
the Hindu Shastras in matters of succession. On the 
contrary itis at least consistent with experience and. 
probabilities that the tribal customs as to succession 
should be carried on into and persist after the adop- 
tion of Hinduism. 

There is no lex loci as to the system of Hindu Law 
which prevails in Manbhum or in any area of it. It 
eannot be predicated of a Hindu of that district and 
particularly of a convert to Hinduism from the local 
tribes that he belongs by operation of law to any 
particular school of Hindu Law whether Mitakshara, 
Dayabhaga or any other. It isa matter of proof in 
each case whether he is governed by a particular 
school. 

In cases relating to inheritance among aboriginals 
in Manbhum it is always necessary to enquire whether 
even if Hinduised (slightly, partially, or completely) 
they have abandoned the tribal custom as to inherit- 
ance (usually they have got, even where, as is unusual, 
Hinduisation is complete), and then if they have 
abandoned the tribal custom what particular school of 
Hindu Law ‘they have adhered to. Both points of 
enquiry are in Manbhum questions ef fact to be deter- 
mined on the evidence. Pat KRITTIBASH Manton v. 
BUDHAN MAHTANI, 6 P. L. T. 604; (1925) A. I. R. (Pat) 
733 S 796 


Estoppel by representation, requisites 


of. 

The doctrine of estoppel by representation is appli- 
cable to some state of facts alleged at the time to be in 
existence and not to a promise de faturo which if 
bintling at alf, must be binding asa contract. S 
DevIBAL v. DAYABBOY Morr Lan 164 
-—— Joint family property---Alienation 

by father—Debts incurred for family « business— 

Father declared insolvent—Liability of minor son's 

share. 

Where a Hindu father mortgages the joint family 
property for debts incurred by him in the ordinary 
course of business and is subsequently adjudicated 
insolvent, the share of his migor son in the family 
property is liable for the'debts, whether as the result 
of an adjudication order the son's share vests, in the, 
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Official Receiver or not, L KHEM OHAND v. Nargin Das 
SETHI, 6 L. 493 f 1022 
———Mitakshara—Reversioner, whether divided 
or undivided preferred. f 
Under the Mitakshara Law, an undivided brotHer is 
referred to a divided brother as a reversioner. $S 
EVIBAI v. DAYABHOY MOTILAL _ 164 
Mother, the natural guardian, ‘alienation 
by, whether valid. ji 
The mother is under the Hindu Law the natural 
guardian of the property of her minor, sons and 


‘a conveyance of the property of her minor sons 


by her is not a void transaction. but voidable 
at the instance of the minors, Such an alienation 
when not justified must be treated as an unautho- 
rized transfer by an authorized guardian. 

A suit by a quondam minor to setaside an*aliena- 
tion of his property by his guardian whether 
natural or appointed by the Cougt is governed by 
Art. 44 of Sch. I to the Limitation Act, and if the 
minor cannot establish his right to possession 
wighout first setting aside the alienation, a suit 
by the minor for recovery of possession of such 
property .is also governed by that Article. L 
Lassa Mat v, MALIK Ram, 2 L. O. 69; 6 L. 447; 7 L, L, 
J. 556; (1925) A. I. R. (B; 619 | : 602 


Partition—Presumption—Subsequent suit 
for partition of particular property which is alleged 
to be joint—Burden of poof. ; 
Where there has been a partition of Hindu joint 

family property the presumption is that the partition 
was complete. If ina subsequent suit for partition it 
is alleged that the property which is the subject of the 
suit was not partitioned at the time when the rest of 
the properties were partitioned and that it has con- 
tinued joint, the burden is on the plaintiff to prove 
that the property is ancestral and is liable to parti- 
tion. A ROSHAN LAL Vv, MAHARAJ Prasan, L, R.6 A. 512 
Çiv. 344 


—2—— Succession—Adoption—Share of adopted 
songin presence of after-born son. 

Under the Hindu Law prevailing in the Bombay 
Presidency the share of an adopted*son is ith of the‘ 
share which an after-born son takes, B TUKARAM 
MAHADU TANDEL v. RAMCHANDRA MAHADU TANDEL, 27 
Bom. L. R. 921; (1925) A. I. R. (B) 425? 49 me 
Daughters, whether taye as tenants- 

in-common or joint tenants—Survivorship. 

Ufder the Hindu Law applicable sin the Bombay ' 
Presidency daughters inheriting from their father 
take an absolute interest, and if there is,no division, 
they take as tenants-in-common and not as joint 
tenants. There is no question of survivorship in such 
acase. B Kisan Tuxa Ram TAKLE v. Baru TUKARAM 
GHADLING, 27 Bom. L. R. 670; (1925) A. I R. Ba 


——_————- of female—Occupancy- tenancy. See 
e O. P. Tzenanoy Act, 1898, ss. 35, 36 44 
nm Mourasi mutt—Senior chela, right 
of. 
tis consonant with the principles of Hindu Law 
relating to a mourasi mutt that the senior chela 
should succeed; a fortiori in the absence ofa valid 
nomination by the reigning mohant. CeGopinpa 
Ramanus Das v. Ram CHaran Das, 29 O. WN. 931; 
52 C. 748; (1925) A. I. R. (C.) 1107 fo4 
m Sapindas—Full blood and half blood, 
exclusion of, . 
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“Under the Hindu Law among: sapindas up to the 
seventh degree, the relations of the whole blood 
exclude the relations of the half blood, provided they 
are otherwise equal in degree; beyond the seventh 
degree there is no difference between the whole blood 
and the Ralf blood. N Arma Ram v. PANDU 178 
———_ Successlon —Self-acquired property — 

Widow preferred to father. 

A father is a more distant heir to an issueless son’s 
self-acquisition than his widow. N JIRABAI v. RAM- 
DULARIBAL | œ 991 


Sudras—-Adoption of married man, validity 


of. : 

In the Madras Presidency, the adoption of a mar- 
ried man is invalid ‘even amongst Sudras. M 
LINGAYYA OHETTY v, UHENGALAMMAL, 47 M. L. J. 776; 
20 L. W. 959; (1925) A. I. R. (M.) 272; (1925) M. W. N. 
"268; 48 M. 407 923 


Trust deed, construction of--Donee not in 
existence on date of settlement, effect of —Gif? ex- 
cluding course of “inheritance, validity of—Per- 
petuity, creation, of, legality of—Gift of right of 
residence, effect of. see 

* Unde? the Hindu Law, in order that a settlement 
should be valid the donees must be in existence, either 
in fact or in contemplation of law, at the date of the 
settlement. 4 
Where in a deed of settlement a gift is limited not 
to the heirs but to the male heirs of the donee and the 
Court finds that the settlor’s intention was to con- 
fine the inheritance to males to the entire exclusion 
of female heirs; the disposition is void under Hindu 
Law as excluding the legal course of inheritance. 
Where in a deed of settlement directions are given 
as to the disposal of the income of certain properties 
and the estate itself is not désposed of, the object of 
the settlor being to create a perpetuity as regards 
the whole of the estate and to dimit for, an indgfinite 
period the enjoyment of the rents and profits of the 
estate, the settlement is void as offending ag&inst the 
rule against pérpetuity. e 
-Where under a settlement deed the right to live in 
specified pértions of g house is given to various per- 
sons, the right is personal with regard toeach donee 
and on*the death of each donee that portion of the 
house whith is Allotted to him reverts to the heirs 
of the settlor. B BALABHAI RAGHUNATH AGASKAR vV. 
Morasyar BABAJI Rang, 27 Bom. L. R. 906; (1925) A. T. 
- R. (B.) 473° 934 
Widow —Debts incurred by Shusband—Mort- 
gage executed by widow to pay off debts—Necessity— 

Income of estate. 

Under Hindu Law a widow has absolute power of 
disposal over the income of the property inheri by 
her from her husband. She is entitled®to spend the 
whole income and is not bound to make any savings. 

If a Hindu widow appropriates the whole income 
arising out of her husband's estate and bgfrows 
money to pay off debts incurred by her husband, she 
is perfectly justified in so doing, and if she raises 
the amount necessary to discharge those debts by 
means of a mortgage of her husband's estate, the 
morgage is binding on his heirs. < 

Under the Hindu Law a widow is bound to pay the 
debts due by her husband, such payment being con- 
ducive to the spiritual benefit of the deceased. 

Where £ 
property inherited by her from her husband in order 
to pay of the debts due by him no question of any 
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pressure orfnecessity arises. O BISHWANATH SINGH v. 
Ram Ratan, 12 O. L. J. 406;5(1925) A. I. R. (O) 529; 


20. W. N. 522 581 
Widow—Surrender—Provision for main- 
tenance—Surrender to reversioner and third 


party. 

A reasonable provision for maintenance and resi- 
dence in favour of a Hindu widow does not affect the 
validity of asurrender by her of her husband's estate 
to the nearest reversioner provided itis a bona fido 
surrender of the entire interest of the widow in 
the whole estate and is nota mere device to divide 
the estate with the nearest reversioner. . 

An agreement by which a Hindu widow surrenders 
her husband's estate to the next reversioner and a 
third party is valid, for it amounts to a surrender 
of the whole estate to the reversioner, and a trans- 
fer by the latter of a portion to the third party. In 
such a case, apart from the question of estoppel, the 
reversioner cannot subsequently contend that the 
transaction is not binding on him. © ABHOYA Papa 
TRIVEDI v. Ram KINKAR TRIVEDI 770 

Will—Direction postponing interest in pro- 
perty but making no provision for intervening 

period, validity of. j 

A directionina Will postponing the right of a 
legatee to take possession ofa property till after he 
has attained majority would be invalid unless it ia 
shown that the testator had conferred an interest in 
the property on some other person during the inter- 
vening period. S Dzviparv. DAYABHOY MOTILAL 164 
———-———--——_ Inconsistent Wills—Revocation of, 

whether conditional. 

Where a testator leaves two inconsistent Wills, the 
desire to revoke the earlier Will isa necessary 
inference, But the question that arises in such a 
case is whether the desire to revoke was unqualified, 
or whether the testator desired to revoke the earlier 
wu only if he could re-place it by another valid 

111. 
make a Will and to provide for the.succession and 
had no intention of dying intestate, it must be held 
that his animus revocandi d only a conditional 
existence; and if the later Will turns out to be 


invalid, the earlier Will must stand. © Gosrnpa’ 


Where it is clear thatthe testator wanted to: 


RAMANUNI Das v. Ram Cuaran Das, 29 O. W. N. 9381; 52 ` 


A I R. (C.) 1107 804. 
=—, widow's maintenance, not provided 
in, whether valid. 

The right of a Hindu testator to make a Will is sub- 
ject to his making adequate provisjon for the main- 
tenance of his widow. He cannot so dispose of his 
property asto free it from her claim of maintenance. 
S Devrsat v. DAYABHOY MOTILAL . 164 
Income Tax Act (VII of 1918), ss. 26, 51-~Assess- 

‘ment—Payment of income tax — Application for 
refund—Reference to HigheCourt—Rectification of 
mistake, ° ee 

When an assessment has been determined by the 
Collector under the Income Tat Act, he must serve on 
the asgessee a notice of demand in the prescribed form 
as provided bys. 20- of the Act. If the assessee ob- 
jects, he may apply by petition to the Commissioner 
for relief against any order of the Collector in respect 
of such assessment and such petition must be present- 


O. 748; (1925) 





ed within 30 days of receipt of notice of demand. If . 


no petition is presented against the assessment, then it 

must be taken that the assessment is final, and no ap- 

plication can be made to the Commissioner to make a 

reference to the High Court under s, 51 of the Act, 
` ° 


1116 e E 


‘Income Tax Act—1918—concld. 


Section 26 of the Income Tax Act only relates toa 
_* mistake in the demand of any assessment, and cannot 
enable a discontented assessee, who has paid the 

amount demanded from him, to re-open the question 

of the assessment. The section provides for the 

. rectification of a mistake caused by the demand not 
corresponding to the assessment and does not provide 

for an appeal to the Commissioner from the order of 

the Collector either rectifying a mistake or refusing to 

rectify a mistake onan application made by the 

assessee. B JUBILLEE MILLS Lrp.v. COMMISSIONER OF 

Txroome Tax, 27 Bom. L. R. 400; (1925) A. IL R. (B) ae 

6 : 595 


Income Tax Act (XI of 1922), ss. 2 (1) (a), 4 (3) 
(vHi)—Transfer of non-transferable holding— Nazar 
or selami paid to landlord, whether rent or revenue 
and whether liable to assessment. 

Per Curiam (Walmsley, J. contra):—-Nazar or selami 
paid by a tenant toa landlord for the recognition of 
the transfer of a non-transferable holding is rent or 
revenue Within the meaning of the expression as it 
occurs in s. 2 (1) (a) of the Income Tax Act and is 
exempt from assessment to Income Tax by virtue of 
‘the provisions of s. 4 (3) (viii) of the Act. G MEHER 
Bano KHANUM v. SEORETARY OF Stare FOR INDIA, 29 ©. 
W. N. 969; 42 C. L. J. 151; (1925) A. I. R. (C.) 929 997 


———~ 8, 2 (14)—Registration of firm—A pplication 
for renewal of certificate made before commence- 
ment of financial year—Certificate, validity of. 

A registered firm applied on 16th December for 
srenewal of the certificate of registration for the 
financial year commencing on the Ist of April follow- 
ing, under s.2(14) ofthe Income Tax Act. The 
Income Tax Officer issued a certificate of renewal 
which stated that the registration would have effect 
from the 1st of April following : 

Held, that the firm must be regarded as being duly 
registered in respect of the financial year beginning 
on the lst of April following the month of December 
in which the certificate of renewal was granted. N 

| HUSSAINBHAI BOHARI v. COMMISSIONER oF IncomE Tax, 
(1925) A. I. R. (N.) 415 92 


s. 10 (2) (vit}—Coal Company—Income, 
assessment of—Road and public works cesses, whether 
can be deducted—‘Premvises,” whether includes coal 
mine. ; 
A Coal Company is entitled to claim a reduction 
Jin the computation of their ‘assessable income in 
. respect of the amount paid by them as road and 
public works cesses in respect of their coal mine 
under cl. (viii) of s. 10 (2). of the Income Tax Act. 

The word-“premises” in cl. (viii) of s. 10 (2) of the 
Income Tax Act is wide enough to cover a coal mine. 

Having regard to the nature of a ceal mine, the 
cutting and taking away of coal amounts’ to using 
the premises for the purposes of the business within 
the medhing of cl. (viii) of s. 10 (2) of the Income Tax 
Act. C ISABELLA Coap Co. v. COMMISSIONER OF INCOME 
Tax, 29 C. W. N. 923 . 789 


——- 88. 22, 23, 66 (2)—Return filed by assessee 
—Notice requiring evidence in support of return— 
Evidence not believed—Assessment, nature of— 
Anpeal, whether lies—Reference to High Court, 
whether competent. ii 
All that a notice issued under cP (2) of 5.23 of the 

Income Tax Act requires is that the assessee should 

attend at the Income Tax Officer's office and should 
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produce such evidence as he relies upon in support of 
his case. Where the assesseé produces such evidence, 
the mere fact that the Income Tax Officer does pot 
accept that evidence as conclusive of the matter, does 
not bring the case within the provisions of cl. (4) 
of s. 23. The assessment in such a case, whether 
based upon the return filed by the assessee or not, 
must be held to be an assessment under cl. (3) of 
s. 23. Anappeal is, therefore, permissible in such a 
case from the order of the Income Tax‘Offiéer and 
an application unders. 66 (2) of the Act for reference 
to the High Court is also maintainables Pat Racuu 
Nara MAHADEO v. COMMISSIONER oF Income Tax, 6 P. 
L. T. 555; (1925) A. I. R. (Pat) 694 675 


— 85, 31, 32, 33, 66—Order under se 88— 
Reference to High Court, whether can be made on 
application of Assessee. pe 


There is no provision in the Income Tax Act 
permitting an Assessee to move the Commissioner of 
Incgne Tax to make a reference tothe High Court, 
acting under s. 66 (1) of the Act. 

Section 66 (2) of the Income Tax Act refers in 
express terms to applications in. respect of 6rders 
made under s. 31 or s. 3%0f the Act and omits all refer- 
ence to orders made under s. 33 of the Act. Section 66 
(3) only permits an Assessea to move the High Court 
in the case of an application under sub's. 2 of the 
section. An Assessee is not, therefore, entitled either 
to apply to the Commissioner of Income Tax or to 
the High Court for a reference to the High Court 
where an order has been passed under s. 33 of the 
Income Tax Act. R Sin Sexe Hinv. Tue Comis- 
SIONER OF Income Tax, (1925) A.I R. (R.) 252 785 


indian Army Act (VIII of 1911), s. 120—Army Act, 
1881, (44& 45 Vict, Ch. 58), ss. 186, 190—Civil 
Procedure Code (Ac&V of 1908), s. 60—Army As 
sistant Surgeon—Pay, whether attachable—“Indian 
Agticles of War", mpaning of. 


The pay ofan Army Assistant Surgeon, who isa 
Warrant Officer under the Army Regulations, is not 
liable to attachment in satisfaction of a Civil or 
Revenue Court decree, whether the Assistant Surgeon 
was recruited under British cenditions or in India. 

The reference in s. 60, O. P. C., to “Indian Articles 
of War”, is now applicable to the Indian, Afmy Act 
(VITI of 1911), the previous Stathtes described as 
Indian, Articles of War having been repealed. A 
Brown® v. Mapan H. A. Pearce MILLINER, 23 A. LJ. 
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Injunction—-Hindu widow, alienation by. See C. 
P. O., 1908, O. XXXIX,r. 1 678 


————, perpetual, when to be granted. See SPECIFIO 
RELIEF AG, 1877, s. 54 : 800 


Prospective nuisance—Proof required. See 
NUISANCE . 929 


6 ji ry ale 
——e—, suit for, regarding common _ Land—Limit- 

ation. See LIMITATION AOT, 1908, Sca. I, ARTS. 30, 

120 - 405 
temporary — Eventual dismissal of suit, 


whether good ground for refusing. e 


There is nothing in law or principle which jugtifies, 
the refusal of a temporary injunction on the sole 


ground that the relief prayed for in the suit may be ` 
` eventually refused, L TEJA SINGH v. HA#NANM Kaur, l 


L. C. 241 - 678 


e 


Vol, 89] 


Injunction- coneld. 


; temporary, grant of—Contract of personal 
serwice, whether can be restrained. See C.P. C., 
1908, O. XXXIX, r. 1 321 


, when can be granted. See Sreoric RELIEF 


Awr, 1877, s. 54 636 
Insolvency — Adjudication, order of — Appeal— 


Official.Assignee, notice to, whether necessary. 

On genéral grounds it is necessary and desirable 
that in appeals against an order of adjudication notice 
of the appeal should be served on the Official 
Assigneé, KHEMKARANDAS KHEMKA v. HURIBUX 
Fareurunia, 29 0. W. N. 884; (1925) A. I. R. (0.) pan 

y 8 
Firm, whether distinct person—Partners, posi- 
tion of. 


A fitm is not a separate and distinct person. A 
firm name is merely recognized as a convenient 
symbol or shorthgnd form for collectively designating 
all the partners in the firm, and, therefore, an order 
of adjudication passed against a firm is in effect an 
.order against the individual partners in that firm. 
S OFFICIAL RECEIVER v. NARAINDAS Loraram 293 


-——;— Interim Receiver, duties and powers of-~ 
Commencement of insolvency, date of—Application 
. for adjudication——Decree obtained by insolvent, at- 
tachment of—Money realised in execution, disposal 
of-—~Procedure. 


The Provincial Insolvency Act does not precisely 
lay down the duties and powers of an interim 
Receiver as distinguished from an Official Receiver, 
but it must be intended thatthe Receiver interim 
should possess sufficient powers to maintain the 
_ estate (which may be about to be administered in 

insolvency) in such a position, that should the debtor 
finally be adjudicated, there will be no dilapidation of 


the estate between the inso] venioy application and- 


the adjudication order, while at the same time no 
damage can be allowed to be done to any thied 
person, incase the application of*insolvengy fails® 

.. The commencement of an insolvency dates frota 
“the dateof the application for adjudication. 


When after an application for adjudication is made 


money is reqlized and paid into Court in execution of a 
. decree held by the insolvent whigh has been attached by 
a creditor of his, the money should be treated as part 
of the estate of thg insolvent and should be kept in 
- Court till*the application for adjudication is dis- 
- posed of. $ FIRM OF ADANJI JAFFORJI v. Firm or BAs- 
RIO FADOO |" è 330 


of father—liability of minor son’s share. See 
HINDU Law 1022 


—ofManager of Hindu joint family, whether 
Official Assignee can dispose of family estate. See 
HINDU Law > bd 996 








of plaintiff, duning pendency of suit, whe- 


ther suit can proceed. d 


Where a plaintiff is adjudicated an insolvent during 
the pendency of the suit, the suit cannot be continued 
except at the instance of the Receiver. L Tursı Ras v. 
DINA NATE, 1 L.C. 74 333 


q nterest—Debtor and ereditor— Loan—-Interest, whe- 
ther can be claimed—Interest Act (XXXII of 
~ 1889), whether exhaustive, 


n 
ok 
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Interest—coneld. . 


The Interest Act is not exhaustive of all claims as 
to interest, and it, is open to the Court to award 
interest in a case not coming within the purview of 
the Act on ‘principles of equity, justice and good, 
conscience. 

‘A creditor is entitled to a reasonable rate of 
interest where it was obviously not the intention of 
the parties that the money should be retained by the 
debtor free of charge. L Apu RAM-SIDHU Ram v. Tota 
Mat, 1 L. CO. 248; (1925) A. I. R. (L.) 651 | 744 


——.— on bond—Stipulation as to enhanced rate, 
whether penal, 

The stipulation ina bond that enhanced rate of 
interest would be charged from the date of the bond 
to that of payment‘on failure of payment on the fixed 
date is pénal, and will not be enforced. N LALCHAND v. 
NARHAR ; 896 


, rate of, stipulated—Reduction of—Power of 
Court-—Undue infiuence, effect of. i 
Apart from any question of undue influence or 

fraud a Court has no power to reduce the contracted 
rate of interest solely on the ground thatit is exces- 
sive. 

A party to a contract cannot .avoid it on the ground 
of undue influence unless he proves that the other 
party was in a position to dominate his will. O Brar 
BaruL v. Desr Parasan, 12 O. L. J. 379; (1925) A.L R. 


(0) 535 ; 348 
, whether auction-purchaser entitled to—Sale 

set aside. See ©. P. C., 1908, s. 144 603 
—-—, whether can be allowed on costs, See C. P, 
C., 1908, O. XXXIV, rr. 2, 4 283 


Interest Act (XXXII of 1839). See INTEREST 744 


Interpretation of Statutes—Duty of Court to ea 
pound only. 

When once the intention of the Legislature is plain 
it is not the province of the Court to scan its wisdom 
or its policy. Its duty is not to make the law reason- 
able but to expound it as it stands, according to the 
real sense of the words. B EMPRROR v. THAKORDAS 
Morirzam, 27 Bom, L. R. 1023; (1925) A. I. R. (B.) 505; 
26 Cr. L. J. 1463 

Penal Statuie—Benefit of doubt. 

A penal Statute should be construed ina strict and 
narrow senye and no.violegce must be done to the 
language in order to bring people within it but rather 
care must be taken that no one is brought within it 
who is not within its strict language. i : 

Where ina penal Statute an equivocal word or 
ambiguous sentence leaves a reasonable doubt of its 
meaning which the canons of interpretation fail to 
solve, the benefit of the doubt shoulde be given to the 
subject and against the Legislature which has failed to 
explain itself properly and clearly. N Isman PANJU 
v. Emperor, 21 N. L. R. 152; 26 Cr. L. J. 1387 523 


———, Principles of. 

Per Mukerji, J—When the wijl of the Legislature 
is clearly expressed it ought to be *followed, without 
regard to consequences, and a construction of ®a pro- 
vision in a Statute derived from a consideration of its 
reason and spirit should never be resorted to except 
where the expressions are so ambiguous as to render 
such mode of interpretation unavoidable, 

Except perhaps in cases where injustice has been, 
occasioned by a Court by its own acts or oversights, 
there is no’scope for the application of any princi» 
ples of equity in the administering of the Statute 
of Limitation, ae . i : 


1031 


sa TT. 
1118 
Interpretation of Statutes—concld. 


In applying the principles of limitation the Courts 
are not permitted to travel beyond the articles and 
the Exceptions and Provisos embodied in the Limita- 
tion Act itself, and apart from the provisions of the 
Act itself there is no principle which can legitimately 
be invoked to add to or supplement its provisions. 
C Sarat KAMINI Dasi v. NAGENDRA Nata Pat, 29 U. 
W. N. 973 1000 


- Jurisdictlon—Accounts, suit for — Court, whether 
competent to pass decree in excess of pecuniary 
jurisdiction. A 
Ina suit in which a plaintiff is permitted to value his 

claim tentatively for purposes‘of Court-fees as, for 
instance, in a suit for settlement of accounts, and such 
valuation determines: the jurisdiction, it is competent 

-for the Court to pass a decree in his favdur in excess 

of the pecuniary limits of its jurisdiction, provided it 
had jurisdiction to entertain the suit at its inception. 
oe v. TesuMUL MULOCHAND, (1925) A. L R. (S.) 
. | 353 


Appellate Court—Additional evidence, ad- 
a a of, See ©. P.C., 1908, O. XLI, R. z 
B 


a Application to restore application to restore 
i A See O. P. O., 1908, ss. 141, 151 and O. IX, ae 


Assignment of claim—Forum of suit. See 
0. P. ©., 1908, s. 20 (0) . 493 


+ Civil Court—Decision of Rent Court, whether 
binding on. See ADVERSE POSSESSION 810 








- - Civil Oourt—Partition proceedings—Ques- 
tion of title raised and decided—Suit in Civil Court, 
whether lies. See U. P. Lann Revenus Act, 1901, ss. 
111, 233 (x) 427 


Civil Court—Suit by landlord—Transfer of 
occupancy holding by tenant, whether suit lies. See 
O. P. Tenancy Act, 1920, s. 105 231 


Civil Court, whether can entertain suit for 
resumption under Oudh Rent Act. See OupH Rent 
Act, 1886, ss. 107-A, 108 (5-A) 813 


Oiviland Revenue Courts—Partition of re- 
sidential house. See U. P. Lanp Revenue Acr, 1901, 
' gs, 118, 223 (x) 186 


Civil or Revenue Court—Suit to recover pos- 
segsion of holding by heirs of occupancy tenant. See 
PUNJAB Tenanoy Acr, 1887, s. 77 (8) ~ 844 


~ Civil or Revenue Court—Cortribution, suit 
for—Decree satisfied by one. of juégment-debtors. 
See Oupy Rent Aor, 1886, s. 108 (16) : 360 


Civil or Revenue Court—Shit with regard 
to groves. See Oop Rent Act, 1886,° s. 48 465 


5. , decree of mesne profits beyond pecuniary 
jurisdiction, vadidity of. See BENGAL, N. W. P. 
AND Assam OIVIL Courts Act, 1887, s. 19, 726 


District Registrar, whether can take action 
under s, 476, Penal Code. See Cr. P. O., 1898, ss. 190 


























(3) (0) hi 1050 
Foreign Court — Submission to, what 
amounts to, See O, P, C., 1908, s. 11 129 
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Jurisdiction-—conceld. 


—- —— Matter relating to guardia@ and ward, whe- 
ther maintainable by Civil Court. See GUARDIANS, 
AND Warps Act, 1890; s. 3 * 55 


, objection to—Receiver or pendente lite, whe- . 
ther can be appointed. See C.P. C., 1908, O. VI, 
R. 10anp O. XL, R. 1 593 


Right to swe—Court's policy in favour of 
right. - 4 = 

Por Fawcett, J.—In considering the question whether 
a person hasa right to sue the Court has leaning in 
favour of that right unless it is plainly shown that the 
suit is barred. B VADILAL RAGHAVJI v, MANECKLAL 
Mansuxanal, 27 Bom. L. R. 48; (1925) Aa I: R. (B.) 188; 
49 B. 291 35 


Civil and Criminal Courts—Same dispute 
before both Courts, desirability of. 


It is highly undesirable that the same dispute should 
be allowed to be fought out simulteneously in Civil 
and Criminal Courts. A KANHAIYA Lat v. BHAGWAN 
y , L. R. 6 A. 153 Cr.;&3 A. L, J. 956; 26 Cr. L. J. 

4 1053 


Small Cause Courts—Suit to recover price of 
trees from tenant. , See PROVINOIAL SMALL CAUSE 
Courts Act, 1887, SoH. IT, ARY. 35 (11) . 89 


Small Cause Court—Suit te recover purchase, 
money. See PROVINOIAL MALL Cause Courts Aots, 
1887, Scu. II, Arts. 11,15 933 


State land—Rival claimants—Hjectment suit, 
_ whether Collector can decide. See UPPER BURNA 
Land REVENUE REGULATION, 1889, ss. 3, 23, 24,25 303 





——_——, summary — Contempt of Court—Power of 

High Court. 

The High Court, as a Court of Record, has juris- 
diction to deal s arily with contempts of the 
Gourt. L In the matter of Hasır, 26 Or. L. J. 1409 

. g 833 


, waiver or acquiescence, whether can confer, 
353 


See WAIVER . 2 , 


-——-—-, whether ousted—Errors or omissions of pro~ 
cedure—Proceedings undér s. 145, Or. ®¥. O. 
Cr. P. C., 1898, s. 145 kN 


Jury, “verdict” of, 


156 


not unanimous *~ Individual 
opinion of, whether should be recorded. See Or. P. 
C., 1898, s. 303 386 


Karachi Port Trust Act (Bom. Act Vi of 1886), 
s. 87—Person”, whether includes Board of Trustees 
—Suit against Board—Limitation — Extension of 
limitation—Special Act, 

©The word “person” ins. 87 of the Karachi Port 

Trust AcPincludes the Board of the Trustees of the 

Karachi Port anda suit against them must be in- 

gituted within six months’of the accrual of the cause ’ 

ofaction as against them as prescribed by that sec- 
tion. 


Quceve,—Whether the general provisions of the 
Limitation Act regarding extension of the period of 
limitation apply to the period of limitation prescrib- 
ed ina special Act, such asthe Karachi Port Tryst 
Act. S Sinp Typgweitine Co. v, KARACHI Port oy a 


See * 


1 


1 
+ 
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ments Act (V of 1882), s. 18 -(c)—Land acquired by 

< Gofernment—Severance, compensation for—Lasement 
öf necessity, whether arises—‘Hncumbrance,” whe- 
ther includes easements. 


The word “encumbrance” in s. 16 of the Land 
Acquisition Act includes easements. Where, therefore, 
land is afquired by Government under the provisions 
ofthe Land Acquisition Act, the land vests absolutely 
in the Government under s. 16 of the Act free from 
all existing easements. Nor can any fresh easement 
arise imrespect of the land acquired by virtue of the 
severance of such land from other land belonging to 
the person from whom the land has. been acquired. 

Where a person, a portion of whose land has been 
acquired by Government under the provisions of the 
Lang Acquisition Act, has been awarded compensation 
in respect of the severance of the land acquired -from 
other land belonging to him, he cannot claim to have 
acquired a righteof way over the land acquired as an 
easement of necessity. L Mrrrav, MUNIOIPAL COMMITTEE, 
Lauors, 6 L. 329; (1925) A. L R. (L.) 523 658 


Landlord and tenant—Wyjectment suit—Tenagt-at- 

witl—Notice, whether necessary. 

Where ina suit for ejectment the defendant is un- 
able to. prove that’ he is anything more than a tenant- 
at-will and he retains possession of the property for a 
considerable period after the institution of the suit, 
the suit cannot be dismissed on the ground that there 
‘was no previous notice to quit, kl. Kakav. RAM Saran, 
1L. C. 317 f 869 


- Existence of tenure—Knowledge of landlord, 
effect. of. 

Where it is proved that a person in possession of a 
holding has asserted the existence ofa tenure fora 
period longer than 12. years to the knowledge of the 
landlord and his predecessors-in-interest he must be 
held to have acquired the gtatus of a tenure-holder. 
O Swarnamoyi v. SOURINDRA Nats Mirra, 42 Q. L. J. 
14; (1925) A. L. R. (CO) 1189 447 


. . . 
————— Fixed rate tenant—Transfer of tenancy— 
. Pransferee, whether entitled to occupy "house of 

transferor. ° . 

Where a fixed rate tenant transfers his tenancy, the 
transigree*has a right, to occupy the house of the late 
tenant in the same way as the® fixed rate tenant, if the 
house ‘is needed for effectual cultivation of the tenancy. 
A M., Mawaveo Parsap v. Harsans Sines, L. R. 6 A. 182 
Rev. +. 179 


. (J 
Improvement by landlord—Enhancement of 
rent, recovery of. See Bompay Rent (WAR RESTRIC- 
Trons) Act, 1918, s. 7 859 


Lease, inadmissible—Tenancy, whether can be 
proved otherwise, i 
A tenancy ar relationship of landlogd and fenant 
may be proved by means other than a written lease. C 
MAMUD MonpaL v. PAOMOOHA Sarkar, (1925) A. I. R. 
(G.) 1225 E 6 130 
Lease—“Perpetual,” use of, effect of-*Herit- 
able rights, whether created. ; 
The mere use of the word “perpetual” ina lesse 
does not transfer a heritable interest to the lessee. 
A lease was described as a perpetual lease given for 
eşpstual cultivation but there were no words indicat- 
ing future generations, It was stated in the lease 
that there would bə no ejectment of the tenants 
mentioned@in the lease and the protection was not 
extended to the successors-in-interest of the tenants; 
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Landlord and tenant—contd. 


Held, that the lease did not confer a heritable in- 
terest on the lessee. O KALKA SINGH v. BISHUNATH 
Sinau, 2 O. W. N. 539; L. R. 6 A.(O.) 95; 120. L. J. 
638 221° 
——— Mortgage of holding—Landlord, right of, to 

recover possession. See BENGAL TENANOY Act, PE 

s. 87 


———— Municipal taxes, recovery of, from tenant. 
See CITY or BOMBAY MUNIOIPAL Act, 1888, s. 147 859 





Notice of enhancement—Tenant continuing to 
occupancy—Inference. 

Ifa tenant continues to occupy a house as a tenant 
even after the sérvice of'a legal notice demanding 
enhanced ‘rent he will be deemed to have impliedly 
agreed to occupy it at that rent. N BALIRAM ~v, SADA- 
RAM 1019 


Notice to pay enhanced rent or quit, 
whether valid. See TRANSFER or Property Act, 1882, 
s. 106 578 


Occupancy land—Sale in favour of landlord, 

validity of. 
_ A sale of occupancy land in favour of the landlord 
is perfectly legal. O AsHIQ ALI v. GHULAM Sarwar, 


(1925) A. I. R. (O0) 742 P 412 
———— Payment of rent. See O. P. Tenancy Act, 
1898, ss. 49, 51 741 


Possession. of land not let, whether adverse. 
The possession of a ‘tenant who takes into his hold- 
ing land which had not been let to him and holds it 
under colour of his tenancy cannot be said to bead- 
verse as against ‘the landlord so as to claim a tenancy 
in respect thereof. N Banau v. RANJITBINGH ` 752 
Recovery of possession from landlord~Juris- 


diction. See PUNJAB TENANoy Act, 1887, s. 77 (3) 
884 

, tights of, as to spontaneous trees. See Cus- 

TOM 89 





— Site of house—Auction-purchaser, right of- 
~-Trespasser, whether can object. See Custom 

662 
Sub-tenant, whether occupant, whether ten~ 
ant of landlord. See PREsIDENOY SMALL Cause Courta 
Act, 1882, s. 41 881 


Suit for enhancement of rent —Compromise 
between tenutits and co-sharer landlord, effect of— 
Suit, whether can proceed. 

Where a suit for enhancement of rent has been, 
instituted by the whole body of landlords, the mera 
fact that during the pendency of the suit one of the 
co-sharer Jandlords has compromised the suit with 
the defendants does not affect the competency of the 
suit. C DurLAv MONDAL v. HEM CHANDRA MUKERJEH, 

61 f 17 

Suit for possession” ofsportion of holding, 
whether maintainable. See Agra TenancyeAcr, 1901, 
s. è ô 19 


——+— Survey Settlement, introduction of, effect of— 
Landlord, whether entitled to enhanced Bed 4 
Where before the introduction of a Survey 

Settlement into an alienated village, the alienee hag 

entered into a contract with certain tenants granting 

them fixity of tenure and fixity of rent, the subsea 
quent introductien of*the Survey Settlement into the 
village cannot enable the alienee to avoid his 
contractual liability and to enforce against hig 








r 
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permanent tenants the payment of assessment levied 
on occupancy land. B Suryagirao GANPATRAO V. SIDHA- 
NATH DHONDDKO GARUD, 27 Bom. L. R. 645; (1925) A. I. 
R. (B.) 435 65 


Tenancy, determination of, by operation of 
law or forfeiture—Sub-lease, effect on—Surrender, 
effect of—Rent, acceptance-of, ejfect of. 

A tenant can transfer nothing beyond his tenant 
right. Therefore, any transfer engrafted on the ten- 
ant right whether it be by a mortgage or sub-lease and 
whether it is consented to by the landlord or not, must 
be determined withthe tenant right, ifthe tenant 
right comes toan end by operation of law or by 
forfeiture. i 

Ifa tenant after having’made a sub-lease, which is, 
valid as against himself and against the landlord, were 
to voluntarily surrender his tenancy, the law will pre- 
sume that the tenancy has in the eye of the law a con- 
tinuance in order to work out the rights created by the 
valid transfer. : 

This principle, however, has no application where 
the tenant right comes to an end by operation of law, 
that is, by the tenant dying without heirs entitled to 
succeed to his right under the law and governing its 
succession. Ifthe tenancy is determined by a forfei- 
ture a mortgage or sub-lease created by the tenant, 
even if valid as against the landlord, is also determined, 
The determination of the smaller interest of the ten- 
ant carved out bythe landlord out of his larger 
interest in the land enlarges the latter's interest so 
asto givehim aright to immediate possession and 
thus works out a forfeiture of the sub-lease. 

If the landlord, however, instead of entering into 
actual possession allows the sub-lessee to hold on, he 
must bé deemed to have thereby offered the tenancy to 
the occupant, and by acceptance of rent from the 
cultivator to have created a new tenancy in his favour. 

Receipt of rent froma person in possession of the 
tenancy operates asa full and complete acknowledg- 
ment by the proprietor that he accepts the new ten- 


ant in place of the old one in cases where rent is re-. 


covered without objection for a number of years and 
by successive landlords from the transferee of an in- 
termediate tenure-holder like an occupancy tenant. 
_ N GOVINDRAO v, SARJABAI 872 


Tenancy, surrender of, to landlord, whether 
landlord becomes transfèree, whether he acquires 
title. 

Where the tenant expressly surrenders or 
transfers the tenant right in favour of the landlord the 
latter does not become his transferee, becausein the 
eye of law there is or can be no transfer of ownership 
by a tenant to hislandlord. The landlord has the same 
rights of ownership after the surrender as he had 
before, the only diference being that a subordinate 
right of a tenant disappears. h 

A person cannot claim to have acquixed the right 
of another unless such acquisition is by +a’ valid 
transfer from the person to whom such right 
belonged, or by the operation of any law. N BANAU v. 
RANJITLINGH ` aaa z 752 


Tenant's denial of landlord's title. See Evi- 
DENCE Act, 1872, s. 116 


Trees standing on holding, rights to. 

The ordinary rule is that the tenant has a right to 
cut the trees standing on his holding and the landlord 
has the right to appropriate the wood thereof. Pat 
Depr DAYAL SINGH v, Ganca KÊER ° 1020 
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Lease, absence of legal evidence to prove term of—- 
Presumption. < 
In the absence of any legally admi&tible evidence to 

prove the term of lease, the tenure of a tenancy gould 

be deemed , under the provisions of the Transfer. ôf 

Property Act to be from month to month and deter- 

minable by service of notice ending with the end of 

the month of tenancy. N Batrramyv. Saparan 1619 


Co-sharers—Gift of rent-free tenùre by one 
co-sharer—-Partition—Gift held binding «pon all 
co-sharers—Decision of Revenue Court, whether edn 
be questioned. g 
A co-sharer granted a rent-free tenure to, certain 

persons. During partition proceedings between’ the 
co-sharers there wasa dispute as to whese divided 
share of the property should bear the burden of the 
gift of the rent-free tenancy made by one of them. It 
was decided by the Revenue Court that the burden 
should be borne rateably according, to their shaves by 
all the proprietors and the method of partition con- 
tained a direction to that effect. In a subsequent suit 
between the co-sharers and the tenure*holder : 

Held, thatthe gift having been held to be binding 
onall the proprietors by the Revenue Court, the de- 
fendants, although they Were not parties to the pro- 
ceeding before the Revenue Court, were entitled to take 
advantage ofthe decision of the Revenue Court and 
the question could’ not be ye-opened. O KALKA SINGH 
v., BISHUNATH ‘SINGH, 2 OW. N. 539; L. R` 6 A+ (O.) 95; 
12 O. L. J. 638 et a 221 

Covenant for pre-emption —Transferee taking 
with notice of, whether bound. See TRANSFER OF 
Property Act, 1882, s. 40 -~ 7 444 

Covenant for renewal—Assignment of lease 


—Assignee, whether can enforce covenant. See 
TRANSFER OF Property Act, 1882, s. 108 "-U. 273 


——— “Perpetual,” whether a .transfer--Suit. for 
declaration that defendant is not perpetual lessee, 
whether maintainable. - .. wee ong t 

. A -perpetual lease is. a transfer: of a! proprietary 
right and when a perso? holding under a lease claims 
that he isa perpetual lessee a-declaration that hê does 
not bold as guch lessee can be obtained against ‘him in 
the Civil Court. O KALKA SINGH v, BISHUNATH SINCH, 
2 0. WN, 539; L.R. 6 A. (0. 95;°12 OTL 638 

. R ra set ` 221 
Term exceeding one year, ‘gdmissibility 





of. i . if 
A lease for a term ex€eeding one year, tg the validity 
of which a registered deed is necessary, ‘edifnob be 
proved as an answer toa claim fèr posyession by 
the lessor. N BALIRAM v. SADAHAM ~ © ` 101 


Legal ° adviser, mistake or ‘laches ‘gf, whether 
sufficient ground for restoration of appeal. See 
LETTERS PATENT (LAHORE), ci. 10 © 795 


Legal Practitioners Act (XVIII of 1879), SS. 4, 
28, 38—High Court Vakil enrolled as Pleader 
Fgrst Grade in Judicial Commissioner's Court, status 
of —S. 28, @pplicability of. g i 
The intention of s. 38 of the Legal Practitioners Act 

is tọ exempt persons possessed of the qualifications 

merhjoned therein from the provisions of the Act 
except some provisions enacted by certain  secticns 


‘among which s. 28 is not included. 


A person who is enrolled as a Vakil of a High Court 
does not by being admitted asa Pleader of the First 
Grade in the Court of the Judicial Commissiofer of | 
Oudh cease to bea High Court Vakil. The provi-e 
sions of 5.28 ofthe Legal Practitioners Act de not 


apply to the case of such a person, = 
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Section- 4 of the Legal Practitioners Act merely 
prescribes the limitations under which a Vakil entered 
ontthe roll of a High Court under the Letters Patent 
constituting such Court can practise. It does not in 
any manner detract from. the status ofa Vakil con- 
ferred on him by the fact that he has been entered as 
such on the rolls of a High Court and it is the status 
which s. 38 of the Act contemplates. O THAKUR UMAN 
SHANKAR SINGH Vv, Panpir MURLIDHAR, 2 O. W. N. 289; 
(1925) A. I. R. (O.) 412; 12 O. L. J. 558 187 


Letters Patent (Cal.), Cl. 5—Court hearing appeals 
from Original Side, whether Division Court—Refer- 
ence to Full Bench. 

A Court sitting to hear appeals from the Original 
Side ‘isa Division Court within the meaning of the 
rule which lays down that whenever one Division 
Court differs froy any other Division Court upon a 
point of law or usage having the force of law the 
case shall be referred for decision by a Full Bench. OC 
Francis Hiceins PELL v. Mrynig Grecory, 29 G. W. N. 
678; (1925) A. I. R. (C.) 834; 52 C. 828 . 1 


Letters Patent (Lah), cl. 10—Single Judge's order 
rejecting application for yestoration of appeal dis- 

. missed in default, whether ‘Sudgment’—Five appeals 
disposed of in half an hour—Counsel failing to 
appear on reasonable supposition, whether sufficient 
ground for restoration—Mistake or laches of legal 
adviser —Restoration on payment of costs. 

The order of a Single Judge of the High Court 
rejecting an application for the re-admission of an 
appeal dismissed in default is a “judgment” within 
the meaning of cl. 10 of the Letters Patent. 

That five appeals were oa ana of by a Bench of 
the High Court within half an hour and the last 
one was dismissed in default and the appellant's 
Counsel failed to appear becagise he supposed reason- 
ably that his case would not be reached in so short 
`a time, is g sufficient ground for, restoration ofthe 
appeal. © 

Obiter,— Where a suit has been dismissed for mistake 
or laches of the legal adviser of a party the Court 
will not hesitate, if proper” grounds are made out, 
to restore the suit upon payment of costs, if any 
costs hate been incurred by theeother side. L Monar 
CHAND ¥.,Hanrs, (1925) A. I. R. (Li) 617 795 


Limitation, extension of, under s. 151 of C. P. C, 

whether legal. See O. P. ©., 1908, s. 151 427 

z , failure to furnish security within, efèct of 
—Application to set aside ex parte decree. See 
PROVINOTAL SMALL Cause Courts Act, 1887, s. 17 

482 

See Set orr 
. 371 
Suit filed on insufficient Court-fee withtn 
limitation—-Defitiency made up after—Sult, whether 

barred—Extension of time. See O. P. ©., 1908, s. 149 

O. VII, R. 11 4 
a —--—- Suit to cancel instrument—Knowledge ®of 

plaintiff—Burden_ of proof. 

When a plaintiff suesto cancelor set aside an 
instrument setting out the facts Which entitle him to 
have that instrument cancelled or set aside and 
alleging that those facts became known to him at a 
certain® time, it is incumbenton a defendant who 
pleads that the suit’ is barred by time to allege and 
prove a knowledge prior ‘to the period from which 
time begins to run. N GUNABAI V. MOTILAL, ae 


J. R. (N) 898 A 


~——— Set off, made as counter-claim. 
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, when begins to run—Date of decree drawn , 
up and signed. 

No limitation begins -to run against an appellant 
untila decree is drawn upand signed. N Tuxa Rav, 
LAXMINARAYAN 937 
Limitation Act (IX of 1908), S. 3—Plea of limita- 

tion, raised but not pressed in Trial Court—Appel- 

late Court, whether can entertain plea. 

Where the question of limitation is raised in the. 
written statement of the defendant and an issue is 
framed thereon, even if the issue is not pressed in 
the Trial Court, it is open to the defendant to press 
the point in appeal.and ifit is shown that the suit 
is barred by time it is the duty of the Appellate Court 
to dismiss the suit. Pat PALLAKDHARI THAKUR 2. 
BANKEY THAKUR, 3 Pat. L. R. 132; (1925) A. I. R. (Pat.) 

340 


549 
ss, 3, 9, Sch. |, Art. 109—Mortgage-decree 

+ Sale-—Confirmation délayed owing to application 

of judgment-debtor-—Auction-purchaser, suit by, to, 

recover profits—Limitation, suspension of. 

Where the confirmation of a sale in execution ofa 
mortgage-decree is delayed owing to an unsuccess- 
ful application made by the judgment-debtor to set 
aside the sale, limitation for a suit by the auction- 
purchaser to recover the rents and profits of the 
property sold which have béen wrongfully collected 
by the defendant, between the date of the sale and 
date of the confirmation, begins to run under Art. 109 
of Sch. I to the Limitation Act from the date of the 
receipt of the profits by the defendant and is not 
postponed till the date of the confirmation of the 
sale after the dismissal of the judgment-debtor’s 
application to set aside the sale. 

In cases where the question of suspension of limita- 
tion arises, if time has once begun to run if never 
again ceases to run, but there may be satisfaction of 
a claim or the cancellation of a cause of action operat; 
ing to suspend the rights of the plaintiff who may, on 
the removal of the satisfaction or cancellation, avail of 
a fresh cause of action which arises by reason thereof, 
The revival of an old cause of action once satisfied or 
cancelled is not, however, permissible. K 

Article 109 of Sch. I to the Limitation Act which 
applies to a suit for the recowery of profits wrongfully 
collected by the defendant, does not admit of any 
consideration as to when the cause of action may have 
accrued to the plaintiff, and the latter's claim to profits 
received beyond three years must be held to be 
barred. G Sarat Kamint Dast v. NAGENDRA Nara PAL, 
29 0. W. N. 973 1000 
- $.4—-Short Causes—Summer *vacation—High 

Court, whether closed—Ex parte decree, setting aside 

of-~Bombay High Court Rules, rr. 2, 

The High Court is not closed within the meaning of 
s. 4 of the Lim#tation Act during the summer vacation 
for Short Gauges. p 

Itisa question of factin each case whether, the 
Court is closed for any particular description of*vork® 

The difference between a Short ¿Cause and a Long 
Cause is.this: that when the Judge or the Pro- 
thonotary comes to admit a plaint, it is only admitted 
as a Short Cause if no substantial defence appears on 
the plaint. T£, on the other hand, there appears to be a 
substantial contest, the matter is treated asa Long 
Cause and a written statement is called for from the 
beginning. ar ca h . 

Plaintiffs filed summary suits against defendants 
during the April vacation. The Judgein Chambers 
directed the returnable date forthe hearing of the 

. e 
. . 
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' suits to be May 23, and on May 25 an ex parte dë- ` 
`- ereb was passed inthe absence of: any leave to defend. - 
**. Defendants applied to. set aside the order.. directing 


the suits to be: heard-on May:23, and also to set 


“aside the ex parte decrée_on the-ground that the Court: 


was closed atthe time it was passed: 
` Held, that the High Court was not closed for 


fore, the defendants were. out of, time with their 


- application for leave to-defend and the ex parte order 


must stand. B TATA INDUSTRIAL BANK, LTD. v. ABDUL 
Husein Hakim, 25 Bom. L. R. 1296; (1924) A I. R. 
(B.) 144. - §29 
ss, 4, 12--Limitation for appeal expiring on 
holiday—Application for: copy of degree on re- 





opening day—Appeal filed on day copy obtained, - 


whether within time. h i ‘ 

Where the last: day of limitation for filing an 
appeal happens to’-be':a Court holiday, and an 
application fora copy of the lower Court's d@cree’ 
is made on the next-day on which the Court re- 
opens, andthe appeal is filed, on the yery day the 
copy is obtained, the appealiis within time. A Mrau 
Baran Sinecu v. Rama Das, L. R::6-A. 589 Civ.. 956 


mae $8, 5,12—Appeal filed beyond time--Exten- 
sion of limitation—Sufficient, cause—Time requisite 
for obtaining copy, what is—Duty. of appéllant. ~ 
In determining what is the requisite time, for ob- 
taining a copy of a judgment or decree referred to in 
s. 12 of the Limitation Act, the conduct of'the’ appel- 


- lant must be considered, and no period. can be regard- 
ed as requisite under the section which! need ‘not have 


elapsed if the appellant had-taken reasonable and pro~ 
per steps to obtain a copy of the decree Or “order. 
Where a person desires to appeal agaifst-an order 


he must take reasonable and proper steps td'obtain a 


copy of the order. Even where he makes'an applica-. 
tion for a copy of the order, if it is found, that the other 


. side is not taking any steps to get the order’ drawn up, 


` tion applies. À 
“JOYREB Sarma, (1925Y Al. R (O) 


it is his duty to take steps to get the order'drawn up 
in order that an office copy may be supplitd to him 
and thathe may file it with his memorandum of 
appeal. $ 5 : aie 

Before the provisions of s.5 of the Limitation Act 
can be applied, the appellant must satisfy” the Court 
that he had sufficient cause for not Blin’ the" appeal 
within the specified period. C KAMRUDDIN Hyper v. M. 
N. Mirrer, (1925) A. L R. (O.) 735; 52 ©. 342 277 
————— S. 10, Sch. 1, Art.44, applicability of —-Ad- 

verse possession—Trust lunds, person setting up few 


idol, - POE 
. Section 10 of the Limitation Act has no application 
to a case where a person claims to. be a trustee de son 
tort simply because he sets up a new-idol on land 
which may have been trust property. In order to con- 
stitute adverse possession, the ordinary law, of limita- 
| CO ANANTA Dew ADHIKAR, Goswami v. 
1244. 133 


e 5,10, Sch. |, Art. 144—T'rust—nAlienation by 


` ed—Simitation, commencement. of-.: «i 


- ‘trustee—Suit to recover. property improperly 


alienat- 


>. Section 10 of the Limitation Act does: not. apply, to 
“a suit against assigns for valuable: consideration from 


trustee. ° ae ee ty A 
`- Certain trust property- including .a shop was mort- 
gaged with possession with the defendant. This 
mortgage was subsequently ,redegmed by the execution. 
af a sale-deed of certain other property in favour of 
he defendant. Op the same day, however, a fresh 
e í . . 
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usufructiiary mortgage of the shop was execied -in 


‘favour of the defendant. The successor of the trustee 


who had executed the previous mortgages and sale 
brought a suit to recover possession of the shop rom 
the defendant on the allegation that the shop had 
been improperly alienated. The suit was brought 
more than twelve years from the date of-the first 
mortgage but within twelve years of the date of the 
second mortgage: a At x 
Held, that the suit was within limitation under 
Art. 144 of Sch. Ito the Limitation Act indsmuch as 
the previous possession’ of the defendant as mortgagee 
was put an end to by the sale-deed ‘and limitation 
for the purposes of this suit began to, run from the 
date of the second mortgage. A HULASI v. NARAIN Das, 
L. R. 6 A. 3&4 Civ.; (1925) A. I. R. (A) 822 » 483 
—.— s, 12 —Civil Procedure Code (Act V of 1908), 
O.XX,r. 7—Time. requisite for obtaining copy— 
Decree, date of-—Period between*date of judgment 
and. preparation of decree, whether can be excluded 
‘—Appeal—Eimitation, computation of. . 
Gime which: need not*have elapsed if an appellant 


‘had taken'réasonable and proper steps to obtain a - 


copy of the decree cannot be regarded as time requisite 
for obtaining the:copy within the meaning.of sub-s. (2) 
of s. 12 of the Litnifatien"Act. e - ‘ 

“The date of a.detres.must be considered to be the 
date of the judgment under O. XX, r. 7, of the O. P. 
C. and an appellantis'not entitled in computing the 
period of limitation for-iling his appeal to deduct the 
time which elapses between the date of the judgment 
and the actual preparation of the decree. O MOHAMMAD 
MEHDI ALI Kuan v. Lat BAHADUR Sinan, 2 Ò. W.N. 
420; 12 O. L. J. 444; (1925) A. I. R. (O) 600 479 


S. 12—Limitation expiritig when Court closed . 

— Application for copiés made on re-opening of Court 

—Exclusion of time—Copying Agent, whether agent 

of person applying fer copies. a 

A Copying Agent, who’ receives his salary from 
Gqyernment, is not, the agent ofa litigant for the 
purpose of receiving applications for the grant of 
copies? Se he EN aT Ma 

If the period prescribed for the’ presentation of an 
appeal expires on a date on which the Court is closed 
and if the appellant has not obtained @opies of the 


` decree and judgmente before the closing of tfe Court 


and applies for such copies on the date of re-opening of 
the. Court whilst his right of appead is stik, subsisting, 
he is entitled to the benefit of time requisite for ob- 
taining copies and if his appeal be presented before 
the expiry of that time, it is not barred by limitation. 
L Naman v. GURDITTA, 1 L. O. 365 437 


S, 14—Suit filed in proper. Court--Return of 
plaint—Limitation, extension of. <. | 
Where a pre-emption suit is filed in the proper 

Ceurt within limitation but owing toa mistake of the 
Court itsef the plaint is returned to the plaintiff for 
presentation to: another Court and the latter Court 
again returns the plaint for presentation to the former 
Cart and the plaint is finally: re-presented to the 


first Court after the expiry of the period of-limitation, ` `’ 


the plaintiff is entitled to the benefit of the provisions 
of s. 14 of the Limitation Act“ and the suit, must be 


.treated as having been filed »within limitation. O 


RAGHUBAR Dayan SINGH v. KANHAIYA Bux, 12.0° L, J, 
297; 2 O. W. N. 383; (1925) A. 1. R. (0.) 493 e 446 
——— S, 14, Sch. l, Art. 62—Temple trustee, suit 
by, against Archakas for recovery of yrongful collecs 
tions of offerings—Offerings, right to subject of prion 
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suit between worshippers and Archakas—Limitation, 

suspension of—Temple, whether bound by result of 

suit brought by worshippers. 4 

Ina suit by the trustee ofa temple against the 
Archakas for recovery of offerings of monsy alleged to 
have been wrongly collected by them, covering a 
period of more than threa years b2fora the date of suit, 
the plaintif claimed ‘exemption from limitation on the 
-ground ‘that-there wasa suit pending by certain 
worshippers .against the Archakas to declare that a 
lease by the Devasthanam Committes to the defendants 
of the offerings was not valid and that though the 
‘decrees of the Trial Court and of the Appellate Court 
were against the worshippers the defendants’ right 
was negatived by the High Court within three ‘years of 
the date of the suit : | 

Held, (1) that the period between the date of the 
institution of the prior suit till the date of the decree 
of the High Courte in that suit could not be excluded 
in the computation of the period of limitation appli- 
cable to the present suit and that the former litigation 
did not operate to suspend himitation ; 

(2) that Art.62 of Soh. I tothe Limitation Ret 
applied and the suit was barred by limitation. 

Per Ramesam, J.—An idol represented by a trustee 
can take the benefit of the judlgment, in a suit brought 
by worshippers for the benehtof the trust. It is, 


however, doubtful whether the idolis bound.by an | 


adverse judgment in a suit by worshippers. It.cannot 


bə said that the worshippers represent the temple . 


within the meaning of s. ll of the C. P. C. 

Per Jackson, J—A party may accopt a decrees and 
renounce all claims which that decree directly or in- 
directly negatives; or he may appeal against the decree, 
and press all claims to which the reversal of that 
decrée will show him to have been entitled. M Purr 
Serey Rao v. SEETHA LAKSHMI AMMAL, 21 L. wa 

4 i 38 


S. 19-—Acknowledgment, what amounts to — 
Agent, authority of, proof of. | . 
An acknowledgment of liability withire the me&n- 
ing of a. 19 of the Limitation Act must ebe in 
writing signed by the person to be charged or by some 
person authorized by him to make the acknowledg- 
ment. Whege an acknowledgment is ~ alleged to 
» have been made by an agent, the guthority of the agent 
to make the acknowledgment must be proved. A Buac- 
wan DIN, Sri Kiguen, L. R. 6 A. 481 Civ. 161 

š e 


s. 19—Acknowledgment, what amounts to— 
Constructions: of document—Bond—Mortgagt-deed 
executed in respect of portion of amount due under 
bond—Balance due under bond, whether can be re- 
covered, 7 
In May 1914 defendant executed a simple money- 

bond in favour of plaintiff. The defendant was not 
liable to pay the amount till June 1917. In Jue 
1920 anendorsement was written on the b@ck of the 
ond by one S.on the instructions of the plaintiff 
which was signed by the defendant. The endorsement 
was as follows:—“Accounts having been made up 4. 
sum of Rs. 6,500 has resulted as principal and interest 
in which a usufructuary mortgage of village S. for 
Rs. 4,000 has been executed to-day: Rs. 10 in cash 
have besn paid.” The sanie day, a mortgage of village 
“5, waseexecuted by the defendant in favour of the 
plaintiff which set forth the consideration as Rs. 4,000. 
‘he deed stated that. the “whole amount due” had 
been taken into account. - It was provided that at the 
end of 20 year? the village was to be restored: to the 
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defendant without payment but that during ‘the 
continuance of ths 20 years of enjoyment it was open 
to the defendant to recover possession of the village 
at any time by paymentofthe “whole amount due.” 
In July 1921 plaintiff sued the defendant on the basis 
of the simple money-bond of 1914 to recover the sum 
of Rs. 2,400 principal and interest after deducting the 
sum of Rs. 4,010 which had been accounted for under 
the mortgage of 1920. Plaintiff relied upon the 
endorsement on the back of the bond of 1914; which 
was made in June 1920, in orderto save limitation: 
Held, that the endorsement did not contain an 


acknowledgment that in June 1920 there was a 


balance due to the plaintiff on the bond after crediting . 


the defendant with what was properly due to him in 
respect of the mortgage-deed and consequently the 
plaintiff's suit must be dismissed as barred by time. 

Per Boys, J—That the mortgage-deed of 1920 
was executed in lieu of the whole amount due under 
the bond of 1914 and entirely supsrseded it and that 
the plaintiff had, therefore, no cause of action to sue 
in respect of any balanca allegad to be due on the 
bond of 1914. A MEHARBAN SINGH v., Panna LAL, L. R. 
6 A. 399 Civ.; 23 A. L. J. 869 . 617 


— §. 20, Sch. 1, Art. 75 —Instalment bond, suit 
on— Limitation, commencement of—-Date of default 
—-Part payment, effect of. ‘ 

The purport ofs. 2) of the Limitation Act is that 
where part of the principal of a.debt is paid before the 
expiration of the prescribed period, that is, the period 
prescribed in tho relative Article of Sch. I to the Act, 
and the fact of such payment is recorded in the hand- 
writing of the person making the same,.a fresh period 
of limitation shall be calculated from the time . when 
the payment is made. 

A suit to recover money due under an instalment 
bond is governed by Art. 75 of Sch. I to the Limitation 
Act and limitation begins to run from the date of the 
default; in other. words not on the date of the pay- 
ment but the date of the non-payment in accordance 
with stipulations of the contract. If in such a suit the 
plaintiff is able to prove the default, limitation runs 
from that date, and if his suit is within time from that 
date he has no need to refer to s. 20 of the Act. L NAND 
Lar ò. AKKI, (1925) A. I; R. (L.) 394; 6 L. 163 294 


s. 22—Suit instituted on behalf of major as 
minor—Amendment after limitation, whether suit 
barred. See PRACTIOE 363 

S. 28, whether applicable to tenancy holdings 
in Central Provinces—Tenant kept out for two years, 
whether loses right. 

Section 28 of the Limitation Act has*no application 
to the tenancy holdings in the Central Provinces 
and a tenant whois kept out of possession for two 
years loses his remedy to recover possession by a 
suit but not hiseright to the land. N BANAU v. RANJIT- 
SINGH . X 752 
Sch. I, Arts. 2, 23—Prosecetion by Muni- 
cipality under provisions of Burma Municipal fct— 





Malicious prosecution, suit to regover damages for— 


Limitation—Bona fides of Municipality. 

Where there is a provision of law limiting the time 
or regulating the procedure for bringing actions for 
things done in pursuance of an enactment, the defend. 
ant is entitled to the benefit or protection of such 
provision if he honestly believed in the existence of 
8 state of facts which, if it had existed, would have 
justified under the efictment the doing of the thing 


| complained of, | ee 
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Where, however, a person knowingly and inten- 
tionally acts in contravention of the: provisions of a 
Statute he cannot claim the protection of the Statute 
on the ground that his conduct has any relation to the 
“execution of the Act.” R Mscuna Kyaw Nyun v. Ma- 
Usin MUNIOIPALITY, 3 R. 268; (1925) A. I. R. (R.) 311 

861 


Sch. |, Art. 1}O—Sale of house—Pre-emption, 
suit for—Limitation, commencement of—Physical 
possession, effect of., y . 
Where the subject of a sale by its nature admits of 

physical possession, the ability or the inability of the 
vendor to place the vendee in actual possession of the 
property sold is not material for the purpose of apply- 
ing Art. 10 of Sch. I to the Limitation Act to a suit for 
pre-emption of the property. 


In such a case limitation does not begin to run till - 


possession is actually delivered tothe vendee. The 
transfer of physical possession may take place at the 
time of the sale or at some time later. But ifthe pro- 
perty admits of physical possession, limitation does 
not start till physical possession is actually taken. 

Ahouse iscapable of being physically possessed 
within the meaning of Art. 10 of Sch. I to the Limita- 
tion Act. A Jacamaya Dast v, Tursa, L. R. 6 A. 521 
Civ.; 23 A.L J. 885 : 444 


———— Art. 14—Order, meaning of. ` 
In order to fall within the purview of Art. 14 of 





_— 


Sch. I to the Limitation Act,an order must be one . 


which the Officer is empowered under the law 
to pass and which would be effective unless set aside, 
and which is an order which under the ordinary law is 
liable to be set aside by a suit in the Civil Court. 
C Sir Wasir ALI Mirza v. SARADINDU Narain Rat, 29 
O. W. N. 839; (1925) A. I. R. (CO) 953 193 
———— Art. 31—Suit against Railway Com- 
pany to recover damages for non-delivery of goods 
delivered for carriage—Limitation. 
A suit for damages for non-delivery of goods 
entrusted to a Railway Company for carriage is 
governed by Art. 31 of Sch. Ito the Limitation Act 





and limitation begins torun from the date on which . 


the goods ought to have been delivered. Pat Te Hast 
INDIAN RAILWAY Company v. SAGAR MULL, 6 P. L T. 559; 
4 Pat, 482; (1925) A. I. R. j Pat.) 611 672 


Arts. 32, 120—Suit for injunction 
regarding common land—Limitation. 

Plaintiff instituted a suit praying for an injunction 
that the defendant be restrained frim cultivating a 
certain piece of land on the allegation that the land in 
dispute was a pond which, according to the custom of 
the village, was reserved for the use of the owners of 
the village including the defendant and that the de- 


fendant was not entitled to do anything so as to inter-' 


fere with such common use : 

Held, that the suit was governed by’ Art.,32 and not 
by Art. 120 of Sch. } to the Limitation Avt, L GHULAM 
MUHAMMAD V. Awoun SATAR, 1 L. C. 490; (1925) A.1.R. 
da) 483 aes _ 405 
aana ABIS, 44, 144—Suit by minor to 

recover property alienated by guardian~-Transfer 

by transferee—Limitation. oe es 
“A suit by a quondam minor to recover property 
obtained by the defendant from a person who was a 
transferee of it from the certificated guardian cf the 
minor is governed by Art. 144 and ‘not by Art. 44 of 
Sch. Ito the Limitation Act. O,Mouan Lat v. MOHAN- 
Mab ADIL, 12 O. LJ. 453; 20. W. N. 601 69 


rere 
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— Arts. 44§148— Minors property— 
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Equity of redemption—Sale of—Minor's daint to 
redemption—Setting aside sale, whether necessary. 
Where the equity of redemption in certain property 
belonging to a minor is sold by the minor's natural 
guardian to the mortgagee, the minor, on ‘attaining 
majority, cannot claim redemption without first set- 
ting aside the sale within the period prescribed, by 
Art. 44 of Sch. I to the Limitation, Act. L Lapua 
Mat v, MALAK Raw, 2 L. C. 69; 6 L. 447; 7 L L.J. 556 
(1925) A. J. R. (L.) 619 » , +602 
—-—— Sch. |, Art. 62~—-Demand of enhanced rent 
illegally levied--Limitation. See Bomsay: DAND 
Revenue Cope, 1879, ss. 153, 217 ; 65 


a Art. 75—Instalment bond—Entire 
amount payable on defauli—Limitation, commence- 
ment of. 

Under Art. 75 of Sch. 1 tothe Limitation Act it is 
open to the obligee of an instalment®bond to waive the 
‘benefit of the provision to recover the entire amount 
of the bond in the case of a default in payment of an 
ingfalment. . p j 

n instalment bond provided that on the expiry of 
the term for payment of half the sum with intèrest and 
compound interest the creditor would have a right to 
recover it and that he gould regover the entiye amount 
after the expiry ofthe last term with interest and 
compound interest : 

Held, that the right of the creditor to recover the - 
entire amount of the bond did not accrue till ‘after 
the expiry of the date fixed for the payment of the 
second instalment, and that limitation did not begin 
to run till after the expiry of that date. A Sxiam’ 





Lav v. Jorra, L: R: 6 A. 532 Civ.; 23 A. L. J. 896 383 


Arts. 89, 115—Principal and agent 

—Account, suit for—Agreement executed by agent- 

Limitation, commencement of. 

A suit for an accougt by a principal. against an 
agent is governed by Art. 89 of Sch. Ito the Limita- 
Won Act, notwithstanding that the liability of the 
agent is rebulated by an agreement executed by him. 
in faveur of the principal. In such a case limitation 
will begin to run from the date on which the services 
of the agent were dispenĝed with, unless it is shown 
that a demand was made at some earlier date. Pat 
JOGINDRA Narayan v.eOHINAI MUHAMMAD, (1928)-A. L R. ° 
(Pat.) 494; 4 Pat. 289 “* ` 275 
-m Art. 97—Mortgage, siayple—Posses- 
sion taken by . mortgagee-—Dispossession—Suit to 

nawar mortgage-money— Limitation, , commencement 

of. er . 

Under a simple mortgage’ the mortgagee was entitled 
under certain circumstances to take possession of the 
mortgaged property.. The mortgagee took possession 
of the property but was subsequently dispossessed- 
therefrom. He thereupon brought a suit. to recover: 
tRe amoung of the mortgage-money from his mort-. 
gagor. It was contended that the mortgage was of 
joint family property and being unsupported by legal 
necessity was void and also that the suit was barred 
by time : í 

Held, (1) that even if the mortgage was void the 
mortgagee having got possession of the mortgaged 
property had an existing consideration for his mort- 
gage and that it only failed when the mortgagee was 
finally dispossessed of the property; . 

(2) that the suit was, therefore, maintainable and: 
limitation began to run from the date of the disposses- 
sion under Art. 97 of Sch.I to the imitation Act.. 
O Ram HARAKH V. SALIK RAM i 332 
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——-— Sch.l, Art. 116—Transfer of Property Act 
{I Vof 1882}, s. 55 (2)--Sale of immoveable property 


—Vendor having no title—Vendee not put in posses- 
ston-—Suit to recover amount of consideration—Limi- 


` 


_ tdtion, commencement: of. 

A-contract of sale of immoveable property im- 
plies a covenant for title on bshalf of the vendor. 
Where it subsequently turns out that the vendor had 
no title to the property which he purported to sell 
and the vendee, who was not putin possession of 
the property, brings a suit against the vendor to 
recover the amount of the consideration paid by him 
for the sale, the suit is one for compensation for the 
breach of a contract in writing registered within 
the meaning of Art. 116 of Sch. I to the Limitation. 
a and limitation begins to run from the date of the 
sale. e 

The word “compensation” in Art. 116 of Sch. I to 
the Limitation Act is not restricted toa claim for 
liquidated damages and includes a claim for a sum 
certain. B GANAPPA Purra-Heoor v. HAMMAD SAIBA, 27 


Bom, L R. 637; 49 B. 596; (1925) A. I. R. (B.) 440 59 








~ Arts. 116, 120—Transfer of Pro- 
perty Act (IV of 1882), s. 68—Mortgage—Morigagee 
deprived of security—Suit, to recover mortgage-money 

. —Limitation, commencementtof. i 
Where a mortgagee is deprived of his security owing 
to the default of the mortgagor, limitation for a suit 
to obtain a personal decree against the mortgagor for 


the mortgage-money would begin torum under Art. ' 


116 or Art. 120 of Sch. I to the Limitation Act from 
the date on which the mortgagee is deprived of the 
security, that is tosay, the date on which he is 
evicted from posszssion of the mortgaged property. R 


Maune Yan Kwin v. Maune Po Ka, (1925) A. L R. ® f 


223; 3 R. 60 
———— Art. 120—Notice of ejectment—Title 
suit, dismissal ‘of —Execuifon of order—Formal 
delivery of possession—Fresh notice, effect of —Syit 
for declaration—Limitation, commencement of. 
Defendant issued a notice of ejectment to tho,plaint- 
iff, and the plaintiff brought a suit in the Revenue 
Court to contest the notice of ejectment but was 
defeated. The proceedings in execution of the order 
of ejectpenf were purely formal. and plaintitf's pos- 
session was not.disturbed: Subsequently defendant 
-issued a fresh notice of ejectment upon the plaintiff 
and plaintif’ brought a suit against the defendant for a 
declaration that he was not liable to ejectment : 
Held, that wnder the circumstances of the case the 
' issùe of the second notice of ejectment constituted a 
fresh invasion of the plaintiff's title and he was entitl- 
ed to base his suit upon that fresh invasion and that 
limitation began to run from the date of the second 
notice of ejectment. L BELA SINGH v. Laxsamr Das, 
(1925) A. I. R. (L.) 391; 6 L. 132 299 


= —'Arts. 134, 148—Mortgdge—Sale of 
mortgaged property by mortgagee—Transferee taking 
with notice of mortgage—Redemption, suit fag— 

Limitation. A : 

A suit by a mortgagor to redeem mortgaged pro- 
perty which has been sold by. the mortgagee to a 
third person, the latter having notice of the plaintiff's 
mortggge, is governed by Art. 148 and not-by Art. 
134 of Sch. I to the Limitation Act. B Visuva Natu 
4, Tua Ram Virau, 27 Bom. L. R. 661; (1925) A. I. R. 
(B.) 417 : 189 
“ej -e Arts. 141, 144 — Hindu Law—Aliena- 
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tion by widow—Adoption—Suit by adopted son to 

challenge alienation—Limitation. te 

A Hindu widow alienated certain property which 
formed part of her husband's estate in 1903. In the 
same year she adopted a son who died in 1914 while 
still a minor. In 1915 she adopted the plaintiff who 
brought a suit in 1922 to recover possession of the 
property alienated by the widow: 

Held, that the plaintiff acquired by virtue of his 
adoption an inherent right to question any alienation 
by his adoptive mother made before his adoption . 
and that the fact that there had been a previously 
adopted sun who had died in the meantime did not 
in any way affect the plaintiff's right inasmuch as 
the plaintiff did not succeed to and was fot a 
representative of the first adopted son and that 
consequently, the plaintiffs suit was within limitation. 
B HANMAT SOBBAYA NAIK v. KRISHNA MANJUNATHYAJI, 
27 Bom. L. R. 642; 49 B. 604; (1925) A. I. R. (BJ) T 

6 





Sch. |, Art. 142—Suit for possession——Dis- 
possession, «allegation of—-Defendant entered as 
tenant-at-will— Limitation. < EA 
In a suit for ejectment plaintiff alleged that he had 

been dispossessed by the defendants and he failed to 


‘prove that the dispossession had taken place within 


12 yeaarsof tha suit. Defendants were entered in 
the yevenue papers as tenants-at-will of the plaint- 
if: 

Held, that on the pleadings the suit must be held to 
be barred by tims under: Art. 142 of Sch. Ito the 
Limitation Act. Lo Mian MOHAMMAD v. SHARAF re 
: i . 87 
ae Arts. 142, 144—Bombay Land 

Revenue Code (Act V of 1879}, s. 138, Sch. H— Eject- 

ment suit~Burden of proof—Sanad, evidentiary 

value of—Collector’s books, entries in, value of. 

An entry in the Collector's books that a certain 
person is an occupant. of a piece of land and liable 
to pay revenue does not afford much evidence of 
title. But when a sanad is given toa person under 
s. 133 of the Bombay Land Revenue Code, after due 
enquiry, inthe form in Sch. H, the sanad itself is 
a document of title and in the cass of a vacant piece 
of land the Court would be justified in holding that 
there wasa presumption in favour of the person in ` 
whose name the sanad was‘given that he was in pos- 
session under the title given to him by the sanad, and 
it would lie upon anybody disputing his title to show 
that he had acquireda title by adverse possession. 
It is not incumbent upon the former, once he proves 
the sanad, to. show that he was in possession within 
12 years of the date of the suit. B JJLAWAPPA Basa- 
WANEPPA HUGAR v. Gapicewa HUGAR, 27 Bom. L. R. 
948; (1925) A.*l. R. (B.) 477 894 


Arts. 142,144—Suit for possession 
—Title, proof of —Presumption—Adverse possession 
Burden of proof. 3 
Where in a suit to recover possession the plaintiff 

establishes his title to the property he can rely* upon 

the presumption that possession, goes with the title, 
and where there is no satisfactory evidence in 
rebuttal, the plaintiff is entitled to ‘succeed on the 
strength of the presumption. It is:only in cases 
where it is clearly proved that the plaintiff has either 
been dispossessed or that he has discontinued pos- 











‘session, that Art. 142 of Seh. I to the Limitation 


Act would apply. In cases where the plaintiff has 
succeeded in-provirfg a ‘lear title the burden lies 


4 
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on the defendant- to prove adverse possession for the 
statutory period, and if he fails to do so, the plaintiff 
must succeed simply on the strength of the prima 
- facie title he has shown. L Ismaizv, IBRAHIM, 1 L.O 
+ 323 i 995 
~$ch. |, Art. 164—Ex parte decree, applica- 
tion to setaside—Due service of summons—Limita- 

tion, commencement of. 

An application by a deféndant, who was duly 
served with the summons, to set aside an ex, parte 
decree must be made within thirty days of the date 
of the decree. The Court has. no jurisdiction to 
entertain an application in such a case made more 
than thirty days after the decree. No question of 
the knowledge cf the defendant of the date of the 
decree arises. B GuHANSHIRAM PALURAM ~v., MISRILAL 
CHUNILAL, 27 Bom. L. R. (90; (1925) A. I. R. (B.) 444 

223 








—— > Art. 181—-Civil Procedure Code (Act 
V of 1908), O. XXXIV, r. 6—Mortgage decree— 
Application for personal decree—Limitation applic- 
able, ` 
An application for a personal decree against a mort- 

gagor under O. XXXIV, r.6 ofthe ©. P. ©., is 

governed by. Art. 181 of Sch. I to the Limitation Act. 

© Francis HIGGINS PELL v. MINNIE GREGORY, 29 C. W. 

N. 628; (1925) A. I. R. (C.) 834; 52 C. 828 1 

ken ——-—— Art. 181—Mortgage suit—-Prelfmi- 

nary decree, modified on 'appeal— Final decree, exe- 

cution of—-Limitation, commencement of. See C. P. 

O., 1908, O. XXXIV, z..5 131, 
en Arts. 181, 182—Execution of decree 

—-Injunction restraining execution of deeree—Fresh 

application for execution, necessity of— Limitation. 

It is never the duty of a Court to initiate any pro- 
ceeding on behalf of any of the parties. 

Where execution of a decree is restrained by an 
injunction issted against the decree-holder, the right 
‘to apply for execution revives as soon as the preceed- 
ing in which the injunction was issued is te:minated. 
The mere fact that an appeal is preferred against the 
order passed in such preceeding dces not, in the 
-absence of a fresh injunction issued by the Appellate 
Court, operate to restrain the decree-holder from ap- 
plying for execution. When the operation of the in- 
junction comes to an end,,it is the decree-holder's duty 
to put the law again in motion by meking an applica- 
tion for execution and even if such an application is 
to be treated as ore in continuaticn of a previous ap- 
plication, it is governed by Art. 181 ef Sch. I to the 
Limitation Act and the period of limitation is three 
“years from the date when the right to apply accrues, 

' that is to say, from the date on which the injunction 
ceased to operate. Pat BIBI Haso v. Har SAHAY LAL 

: 992 

eee ee Art. 182— Execution of decree, ob- 

. jections to dismissal of —Appeal—Lumitation, exten- 
` sion of. . * - 

Where a decrge-Holder is prevented from proceed- 
ing %éth an application for execution of his decree 
owing to objections filed by the judgment-debtor and 
an assignee of the décree, limitation for a fresh appli- 
cation for execution begirs to run from the date on 
which the objections are dismissed. The mere fact 

. that the assignee files an appeal against the order of 
dismissal dces not operateas akbar to the decree- 

holder taking out fresh execution and does not, there- 
fore, furnish him with a fresh period of limitation. 
Pat Jeranmm Hussain Kuan v? Speopratar NARAIN 


806 
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— Sch. |, Art. 182—Partition decree diracting 
payment of sum of money by one set of defendants to 
another—Appeal by plaintiffs, dismissal of—Execu- 
tion of decree—Limitation, commencement of. . 

A final decree in a partition suit directed the pay- , 
ment of a certain*sum of money by one.set of defend-. 
ants to another set of defendants. The plaintifs in 
the suit filed an appeal against the final’decree whieh 
was dismissed. ‘The different sets of defendants were 
made parties to the appeal : . Sette chee 

Held, that the final decree in the suit was ‘a single 
decree and that when an appeal was filed qgainst that | 
decree the entire decree was under review and if it 
had happened that any relief had been given to the 
appellants in the appeal the necessary consequence 
would have been that the whole decree would, have 
been altered and that, therefore, limitation for execu- 
tion of the decree in respect of the sum awarded to 
one set of defendants under the dec®ee began to run 
from the date on which the-appeal was dismissed and 
not from the date on which the decree was. passed 
A Wasnt Prasan v. Maratea Prasap, L. R. 6 A. 516; 
Civ.; 23 A. L. J. 878 . By 286 
——__ — Art. 182 (5)—Civil, Procedure Code 

(Act V of 1908), ss. 87, 38, 180—Decree charging im- 

moveable property—Peoperty transferred from juris- 

diction of Court-which passed decree to jurisdiction 
of another Court, effect of—Application for execu- 
tion presented io Court which passed decree—Step-in- « 

-aid of execution—Limitation, extension of. IN 

< Where after the passing'of a decree charging certain 
property with the payment of a sum of money, the 
property charged is transferred from the jurisdiction 
of the Court which passed the decree to the juris- 
diction of another Court, then under the provisions 
ofs. 37 of the C. P. O. the latter Court must te 
deemed tobe the Court which passed the decree. It 
does not follow, hoyever, thet the former Court 
ceases thereby to bel the Court which passed the 
decree soas torender an application for executicn 
mate to it an- application toa Court which was not 
the pypper Court forthe purposes cf cl. (5) cf Art. 

182 of Sch. 1 ‘to the Limitation, Act. Such an 

application would nevertheless amount to an applica- 

tion to take a step-in-aid of execution and would 

operate to extend limitation. .B JAGANNATH WATHU v. 

JCHHARAM Naropa’ VANI, 2? Bom. L. R. 649; (1925) A. 

1. R. (B.) 414 wi 87 

——— —— Art, 182 (5)—Erecutiðw of decrec— 
Application for payment of money, whether step-in- 
aid%f cxecution. : è ` 
An application bya decree-holder for*the paymcnt 

to him of money lying in- Court as a, resulteof a sele in 

execution cf the decree is an application io the Ccurt 
to take a step-in-aid of execution of the decree within 
the meaning of cl. (5) of Art. 182of Sch. I, to the 


-Lamitation Act and operates to extend limitation. 


-Such an ajlication need not Le in writing and may 


be made orally. B Mru Crann MANASI MARWADI V. 
JAMANDI ABDUL Kapim, 27 Bom. L. R. 671; (1925) A. I. 
R-4B.) 443 : à 228 
-——— Art. 182 (5)—-Ezecution of decree— 
Limitation—-Process application with prayer for 
attachment, whether step-in-aid of execution. __ 
Where a decree-holder stated in his process applica- 
tion that batta was paid to attach the moveables®in the 
house of the judgment-debtor, witha prayes that 
money may be reccived for the purpose, and there was 
a reference in the application to an order for attach 
ment under O, KAH r, 43 of thè O. P, CA” : 
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H: eld, that the solicitor amounted to a step-in- iaid 
of exdbution within the meaning of Art. 182 (5) of 
Sch. I to the Limitation Act and operated to extend“ 
limitations M GoviNDSAMI PILLAI V. Govinpa PADA- 
Yao, 48 M. L.T. 678; 21 L. W. 784; (1923) M. W. E 

89 
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Sèh. i, Art, 185 (5)—Ezxecution of decree, 
transfer o f—0ertificate of non-satisfaction by trans- 
Feree Court—Fresh -application to Original Court— 
Defect, whether cured. 

Where an application for transfer is made to the 
Original Court, without the . grant of .a certificate of 
noh-satisfaction by a Court to which the decree has 
already been transferred for execution, the defect is 
cured by the subsequent grant of the certificate by 
the transferee Court. Such an application is an appli- 
cation tothe “proper” Court within Art. 185 (5) of 
Sch. I to the Limitation Act, and saves limitatién‘ fot 
execution of the decree. L Fram Hira LatsAWANG 
Rax vw. Free Sadhu MAL-OHAINA MAL “95: 
Lis pendens, doctrine of, whether applicabie | a 
: auction sales in execution of decrees. See TRANSFER- 

‘or “Property Act, 1882, ss. 4 (d), 52 ‘* .§70-> 
——~, doctrine of, whether applicable to pre-emp- | 

tih suits. bast 

The doctrine of tis pendens applies as much 66 prè- 
emption-suit as to other ‘suits, A Bukur W” DEBI 
SAHAY; 23 A. Le R: 615; L. R. 6 A. 487 Oiv; -7 219 
Majority Act (IX of 1875), 8S,.2,.3—Succession Act 

{X of 1865), s. L46—General Clanuses Act- (X of, 1897), 

is. 3 Registration Act (XVI of 1908), ss. 1? Gi 23, 

‘40, 41—Will executed by minor containing aut hority" 

‘to ‘adopt—Registration of Will—Presentation by 

legatée—Presentation after expiry of four months 

from date of execution—Will; invalidity of —Author- 
ity ‘to adopt, whether valid. 

“Where a person whose guardian Has’ heen appointed 
by’ the~Court makes `a Will at the age of 19" years, 
the document can have nogegal effect-as a Will, 
heving regard to the provisions of.s. 2 of the Majority, 

Act. 

‘That rene, is called.a Will altheugh it “does 
not operaté to have effect as such, will nob give it 
the efiect-of a Will for any, other purpose. ` 

A document which purforts to be a Will might, 
however, constitute a valid authority to adopt: For 
instanoe; a person fer whom a guardian has been 
appointed -by*the Court may validly execute an 
authority to adppt after attaining the. age of 18 
years altNough e cannot make a valid. Will before 
attaining the age of 21 years. An authority to adopt 
must, however, be registered and it must "be pre- 
séited ‘for registration either by the donor or, after 
his death, by. the. donee or: by the adoptive son 
himself. Where the donor‘is dead and.no adoption 





has yet taken place the only person who can validly 


present the ‘document forregistration is -the ‘donee 
and ‘the ‘presentation must.,be made within our 
months from tlie date of the „execution Sf: ‘the, docu- 
ment. Where the donee fails to present - ‘the décu- 
Tient for registration within ‚the specified: period the 
‘registration of the document asa Will on the pre- 
sentation ofa legatee, where it, is subsequently. found 


“that the document can have.no effect as a Wi Je will 


not’ operate to. render the document valig “as an 


duthority to adopt. PC KONDAPALLI VIJAYARATNAM v. 
MANDARAKA SUDARSANA Rao, 42 O: L. J. 38; (1925) A. L 
R. (€. ©) 196; 23 A. L. J. 799; 49 ML. J, 247; (1925) 
M. W. N. 522: 27 Bom. L. R. 1082; 22 L, W. 435; L. R. 
ae 48 M. 614 P.-C.) - j 733 


ya 


4 GENERAL INDEX, 


Malicious prosecutlon—Damages, suit fr —Reason- 
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able ang. probable cause, what is—Conviction of 

plaintiff in first Court—Acquittal in Appellate 

Court—Presumption—Burden of proof. 

Ina suit to recover damages, for malicidus pro- | 
secution itis incumbent on the plaintiff to prove (ay * 
that he ‘was prosecuted by “the defendant, (b) that 
theprosecution ended favourably to him, his innocence 
having been pronounced by a competent Tribunal and, 
(c) that the defendant acted without reasonable and 
probable eause and (d) that the defendant was actuated 


” by malice. 


In'such a suit the miere production of the judgment 
of the Criminal Court by the plaintiff is not enough to, 
prove lis innocence. < - 

Reasonable and probable cause is an honest belief’. 
inthe guilt of the accused based upon a full con- 
viction founded upon reasonable grounds -of the- 
existence of a state of circumstances which, assum- 
ing them to be true,- would reasonably lead any 
ordinarily prudent and cautious man placed. in the 
position of the accuser,.to the conclusion that the 
person charged was probably guilty of the crime. 
imputed. - 

If ‘the plaintiff has been ` convicted in ‘the first 
instance and ultimately acquitted on appeal, the pre~. 
sumption is against the absence of reasonable and 
probable cause unless the original conviction -is 
proved to have proceeded on evidence known by the 
defendant to be false, or on the wilful suppression by 
him of material. facts. :.N.BAPUJI v. Kisan |, 432 


Marriage, breach of pr omise of—Damages, suit for— 
Cancellation of contract—Bur den of proof—Long 
silence, effect of. 

Where i in answer toa suit to recover damages for 
breach of a’ promise to marry, the defendant sets up 
the plea that the contract between the parties had been 
rescinded and dissolved by the-agteement of both of 
them, the burden ‘of proviilg’ that the contract had 
been rescinded by cotisent of the parties lies upon the 
defendant. Jn certain circumstances silence, absence, 
conduct, expressions , in letters, ete., may be sufficient 
to lead. a Court of law to the conclusion that the contract 
had been rescinded, but where itis proved that the 
parties had foreseen that owing to difficulties - not of 
their own making. and quite beyond their control, they 
would not be able to marry for a number of years and 
that circumstances might arise‘under which com- 
munication -between them hight become difficult, the 
mere fact that one of the parties to the contract has for 

a long.time remained in ignorance of the whereabouts 

or the conditiop of the other party would not justify 

him orherin putting an endto the contract and 
making it impossible for himself or herself to carry it 

out. P C Locré Jacon v. DAVID ‘ALpxaANDER WILLS, 2 

Oo. W.N 695; (1929). A. I. R. (P. C.) 194; 22 L. w, T26 


, validity of — Shiah woman and „Sunni 
` husband. “See MUHAMMADAN LAW - 690 , 


Master and servant —Negligencg of servant—Mas- 
`. ter, Liability of. 


e* 

‘A master is not liable for an act of his _sérvant 
which is outside- the scope of hif employment. 

A master is liablefor the negligence of his servant 
if that negligence is an effective cause of the 
damage caused by the servant, TANA 

Where a chauffeur. leaves a motor car, with- the 
‘engine at rest, at the roadside, in charge of the 
cleaner, and the latter . puts. the car in motion’ and 
causes damage, wg there are facts which show as 


r 
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the chauffeur should have anticipated that the cleaner 
would try to drive the car, the chauffeur cannot be 
held to be guilty of negligence, so as to make his 
master liable, 

A motor car with the engine at rest, is a very 
different thing from a horse-drawn van with the 
reins attached to a hook, and a much larger measure 
of interference is needed to put itin motion. © NALINI 
RANJAN Sen Gupta v, Corporation OF Carcurra, 29 C. 
W. N. 815 781 


Merger. See PRE-EMPTION 780 


Mesne profits, ascertainment of, stage of. 

A claim for mesne profits must be investigated in 
further proceedings after the decree and a plaintiff 
cannot be blamed for not &dducing evidence as to the 
amount ‘of mesne profits claimed by him before the 
decree has fixed the period for which the mesne profits 
would be payable. © Nrirenpra Narn BHOWMIK v, 
Basanta Kumar Laurer, 29C. W.N. 861; (1925) A. I. R. 
(G.) 1195 4 207 
Minor, decree against—Non-representation by guard- 

ign, effect of. See C. P. C., 1908, 5.47, O. XXI, R. 

90 765 

Document, executed by, representing himself to 
be major—Plea of minority—Burden of proof, 
quantum of. 

When a deed is executed by a person who alleges 
himself to be a major at the time of execution, a heavy 
burden rests upon him, or his representatives, wlfen 
they set up the defence of minority. It is not enough 
that they leave the matter in doubt. They must 
satisfy the Court beyond reasonable doubt that the 
minority is a fact, O Jar Kisworr v. ALI AHAMED 
Kuan, 12 0. L. J. 395; (1925) A. I. R. (O0) 487 108 

, Interests of —Duty of Court. $ 


It is always the duty ofa Court to keep a watchful ° 


eye that the interests of minor parties are not dis- 
regarded. R Maune Myar Tun Aune v. Mauna Lu Pu, 
3 R. 243; (1925) A. I. R. (R.) 322 875 
, property of, sale of, byone not guardian, 
whether sale a nullity—Sale by guardian, whether 
voidable. 


If a sale of property belonging to-a minor is 


effected by a person who is not the minor's guardian 
either according to his personal law or by appoint- 
ment by the Court, such a sale is a nullity and 
does not affect the minor's property. If, on the other 
hand, the sale is effected bya natural guardian who 
goes beyond the scope of his authority the transac- 


tion cannot be regarded as a nullity and will bind the. 


miror unless he succeeds in impeaching it within the 
period prescribed by law. L LABHA Mat v. MALAK Raw, 
2 L. 0.69; 6 L. 447; 7 L. L. J. 556; (1925) A. I. R. (L.) 
619 : 602 
———--, whether necessary party in s. 145, Or. P. O., 
preceedings—Notice to—Non-sérvice of, effect of 
See Or. P. C., 1898, s. 145 151 

—, whether bound—Interest, high rate of. See 
HINDU Law a + *. 567 
Mortgage. See BUNDELKHAND ENCUMBERED STATES 
Act, 1803, ss. 12, 18 574 
See ALSO Limyration Act, 1908 -Sou. I, Arr. 








181 . 131 
Application for personal decree—-Limitation. 
See LIMITATION Act, 190S, Scu. I, Arr. 181 1 


by Hindu widow, whether legal—Property 
inherited by her from her husband—Income of, 
alienation of. See HINDU Law 581 

, execution of, by pardanashin lady~-Attest- 
ing witnesses not present when she signed—Her ad- 
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mission, whether sufficient_proofaj execution. See 
“TRANSFHR oF Propert? Act, 1882, s. 59 659 
— Foreclosure motice, service of, pro@ of. 

See BENGAL LAND Repewprion AND FORECLOSURE 

REGULATION, 1606, s. 8° 475 
— , form of—Agriculturist mortgaging to nen- 

agriculturist. See PUNJAB ALIENATION OF Lanp Act, 

1900 ' = 615. 
— Interest after date of sale, grant,of. See 

CONTRACT Act, 1872, s. 74 : 879 

Mortgage-decree made before + Transfer of 

Property Act—Order for personal, payment, execu- 

tion of, mode of. aks 

In respect of execution against property other than 
that on which a charge is declared,*a mortgage- 
decree made before the passing of Transfer 0f Pro- 
perty Act, stands on the same footing as a simple 
mortgage of such property exe¢uted before tha Act, 
and can be executed as an ordinary decree for the. 
payment of money even without the fulfilment of the 
condition which was subsequently l#id down by the 
Act, namely, that the charged property should first 
be exhausted. N Yapo Rao v, RAMCHANDRA Rao 931 

Mortgage-deed ewecuted in lieu of previous 
bond ~Mortgage, invalid—Decree on basis of previous 
bond, whether can be given. 

A deed which purported to bea deed of mortgage- 
of tenancy rights was exechited py the defendant in, 
favour of the plaintiff, the consideration for the deed’ 
being a previous bond under which the defendant 
owed money to the plaintiff. In a suit by the plaintiff 
to recover the amount of the subsequent deed: 

Held, that although the deed failed as 2 mortgage- 
bond owing to the fact that a mortgage of tenancy 
rights was illegal it could be treated as an acknow- 
ledgment of liability in respect of the debt due under 
the previous bond and that a decree could be passed 
in favour of the plaintiff on the basis of the previous 
bond. O Umrao v. Narain, L. R 6 A. (O.) 74; 2 0. W. 
N. 318; 12 O. L. J. 384; (1925) A. I. R. (O0) 401 . 175 
of family proerty, whether valid—Pious 
obligation to pay father's debts, effect of. See’ 
HINDU Lawe - . ; 67 

of future crops--Transferee of crops without 
notice. whether bound. See TRANSFER oF PROPERTY 
Act, 1882, s. 100 . 4 410 
legal. See 
e 410 











—— of future crops, whether 
TRANSFER OF Property Act, 1882, s. 100 * 
——--—- of pension—Decree, whether. pension can 
be sold. See Pensions Act, 1871, ss. 7 (2) If 364 
: Payment of mortgage-morfey by stranger, 
effect of, whether entitled to be subrogated. „See 
Trans®er or Property Act, 1882, s. 74 = “116. 
Prior and subsequent mortgagees— Equity of 
redemption purchased by. prior mortgagee—Redem: 
tion, right of, exercise of-—Procedure. - : 
Where the equity of redemption of certain mort- 
gaged property happens to become vested by purchase 
ia agerson who is also a prior mortgagee of the pro- 
perty and Mit person as owner of -the equity of 
redemption wants to redeem a puisne mortgage, while 
at the same time the puisne mortgagee wants to re- 
deemothe prior mortgage, the claim.of the former not 
as prior mortgagee but as owner. of the equity of re- 
demption must be preferred. A RAM Baran OHAUBE 
v. BHAGWATI Panpry.L. R 6 A. 372 Civ.; 23 A. L. J. 
674; 47 A. 751; (1925) A. I R. (AJ) 804 295 
, prior and subsequent—Subrogation, righs of, 








when arises—Partial payment by subsequent mpri- e 


gagee, effect of. j , x 
Tọ entitle a person to invoke the equitable right of 


v 
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subrogation, heenust either occupy the position of a 
surety of the debt or must Have made the payment 
und@r an agreement with the debtor or the creditor 
that he should receive and hold an assignment of 
the debt as security, or he-must stand in such a rela- 
tien to the mortgaged premises that his interest cun- 
not otherwise be adequately protected. 

The right of subrogation arises only on redemption 
and unless there is redemption subrogation cannot 

. take place. Before one creditor can be subrogated to 
the rights of another, the demand of the latter must 
be entirely satisfied, so that he is relieved from 
all further troubles, risk and expense. 

A subsequent mortgagee who pays off a portion of 
the amount due on a previous mortgage is not entitled 
to be subrogated to the rights of the prior mortgagee 
to the extent of the payment made by him, Pat Lexa 
Bas Manton v. Jana BAHADUR SINGH 822 

` Redemption — Defendant in possession as 
owner—A dverse possession—Burden of proof. 

Where a pe®son claiming to be the heir of a 

deceased occupancy tenant brings a suit to redeem 
the occupancy lands which are alleged to have been 
mortgaged to the defendazfts by the occupancy tenant 
and it appears that the defendants, who are also the 
Jandlords‘of the land in dispute, have held possession 
of the land ostensibly as owners for a long number 
of yearg, it is not necessdrye to enquire at all when 
“the defendants’ possession became adverse. It is for 

“the plaintiff to prove that he has a subsisting title 
as owner and mortgagor'‘at the date of the suit. kL 
AuMED Kuan v. MUZAFPAR Kuan, 1 L. ©. 284; (1925) A. 
L R. (L.) 632 788 

,redemption of—Possession handed over to 
mortgagee, effect of. 


It is only in very rare cases that the possession of a i 


mortgagee, who has entered into possession of the 
mortgaged property under an oral agreement for sale 
of the property, would be accompanied and followed 
by additional acts and condugt of both parties of such 
a nature asto put his possession in the position of 
being referable to no other title than the oral agwee- 
ment or to bring the possessi¢n and other cifcum- 
stances into the position pf being unequivocally 
referable to the contract. In all such cases the posses- 


N sion of the mortgagee wêéuld ordinarily be referable 


to his jafluence over the mortgagor by reason of such 
mortgage and consequently to the mortgage. It would 
be still” more so ina case where the mortgage-deed 
confers aw expre$s power on the mortgagee to enter 
into possession of the mortgaged property for the 
limited purpose of effecting a sale to third® parties. 
“It is a common practice for mortgagors in Burma, 
who areeunable to pay the interest due under the 
mortgage, to hand over the mortgaged property to the 
mortgagee on an understanding that no subsequent 
interest should be payable and that the mortgagee 
shall take the rents and profits in lien of subseqment 
interest. The prevalence of this practic#is due to the 
fact that it is extremely difficult to obtain any reliable 
basis for an account and the Courts have recoggized 
such a transaction- as justifying a decree for redemp- 
tion on payment of the amount due atthe date on 
which possession was taken by the mortgagee. R 
Maune Myar Tum Auxe v. Mauna Lu Pu, 3 R. 243; 
(1925) A. I. R. (R> 322 875 
-—*——Sale of mortgagee righis—Suit for redemption 
e ~--wWendee, whether can resist suit—Acknowledgment 
of subsisting mortgage. 


Yio his mortgage, or, in the case of a simple mortgage, 
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e 

In a suit for redemption of a grove it appeared that 
the original mortgagee had sold his mortgagee rights 
tothe defendant. The sale-deed expressly recited 
that the mortgagee had been in possession for a, 
long time and that it was the mortgagee rights which 
were being transferred : 

Held, (1) that the very fact of the mortgagee selling 
his rights was an express acknowledgment of the 
existence of a subsisting mortgage and of subsisting 
rights which he was competent to sell and the very 
fact of the defendant purchasing those rights was an 
acceptance on his behalf of an existing mortgage, a 
mortgage which was in force asa subsisting mort- 
gage at the date of the sale to him ; 


(2) that, therefore, the defendant had no ground for _ 


resisting the redemption suit. A SIDHARI RAM %. GARGI 
Dry, (1925) A. 1. R. (A) 458 118 


, simple — Possession taken by mortgagee-—- 

Suit to recover mortgage-money-- Limitation, com- 

mencement of. See LIMITATION”! Act, 1908, Scu. I, 

Art. 97 332 

— Subsequent mortgage containing covenant for 

payment before redemption of earlier mortgage, 
effect of-— Redemption—Amount payable, 

Plaintiff mortgaged certain land with the defendant 
by a deed dated the 10th June 1896. The same land 
was subsequently mortgaged by the plaintiff to the 
defendant by a deed dated 13th December 1896. The 
later deed contained a stipulation that the plaintiff 
would pay the amount due on that deed before he 
could redeem the earlier mortgage. In a suit for re- 
demption : ' 

Held, that the plaintiff must pay the amount due 
under the second mortgage, before he could redeem 
the earlier mortgage. L Nesa Ram v. MUHAMMAD Hus- 
sain, 1 L. C. 302 871 


Suit by mortgagee against purchaser of equity 
of redemption—Consideration, proof of-, Admission 
by mortgagor in mortgage-bond, effect of. 

A mortgagee must, as against a subsequent pur- 
chaser of the equity of redemption, prove by affirma- 
tive evidence the validity of fhe cousideration and 
also that it had passed from the creditor to the 
debtor. In sucha case, the mere admission of the 
debtor in the mortgage-bond does not shift the onus, 
as it would have done if the suit had been brought 
against the mortgagor hifnself alone. 

When, however, the consideration for a mortgage- 
bond consists of old debts going back to about 40 
years from the date of the suit, and the mortgagee 
is able to produce attesting witnesses who not only 
prove the mortgage-bond, but also state that the 
consideration for the bond was admifted by the debtor 
before , them, and there is practically no effective 
cross-examination of those witnesses on the point, 
and generally no circumstances are brought forward 
to give rise toany doubt asto the bona fides of the 





transaction, the consideration for the mortgage-bond ° 


can safely Be said to have been established. C JAMINI 
MOHAN SARKAR v, JAGABANDHU SINGH CHOWDHGY 927 


—_—_—_—_—_——— Compromise decyee, whether final. See 
O. P.S., 1908, O. XXXIV, R. 4 889 
-—~——-— Necessary parties—Co-mortgagee, whe- 
ther must be joined. see ©. P, C., 1908, 3.19 121 
— Preliminary decree, joinder of parties 
after, whether permissable. See C. P. C., 1948, O. 


1, x. 10 609 
——~— deed. Sge CQNSTRTCTION OF DOCUMENT 563 
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Muhammadan Law, interpretation of—Evidence 
of Moulvi, whether relevant. See EVIDENCE Act 
1872, s. 45 > 690 

~Kabulivat executed by mother, whether bind- 

* ing on minor. 

A Muhammadan minor cannot be sued for rent on 
the basis of a kabulivat executed by his mother on his 
behalf. C Husgna Banoo v. BROJENDRA KISHORE Roy 





CHOWDHURY : _ 373 
~— Mother, right of, to be guardian after 
divorce. cae 


A Muhammadan mother, if of gocd character, 
retains her right after separation from her husband, to 
be the guardian of her minor children, ‘even though 
she may have been divorced by her husband. L ZAT- 
nas Brayv. ABDUL Karin, 1 L. CO. 315 y 865 
~ Glft--Mushaa, doctrine: of, 


of. 
here possession of the entire property gifted_ to 
several persons passes in definite shares to all the 
doneeg, no objection,can be taken to the validity of 
the gift’ on the doctrine of “mushaa, althoughithe deed 
of gift does not in so many’ terms state" the shares 
which the donees are to have'in the property gifted. 
The doctrine relating to the invalidity of gifts of 
mushaa is wholly unadapted to a progressive state 
of society and ought to be confined within the strictest 
rules and narrowest possible limits. O Zars-un-Nisa 
v. Insuap Husarn, 12 O. L. J. 354; 2 O. W. N. 505;.(1925) 
A.I. R. (0.) 504 tng 284 
~- Guardlanship—Mother, whether guardian— 
Contract by mother on behalf of minor son, whether 
binding on minor. . 4 55 
Under the Muhammadan Law the mother is not the 
legal guardian of her minor sons and cannot, therefore, 
contract on behalf of the letter so as to bind them. © 
Husena Banoo v. Brosenpra Kisuore Roy Aa 
Shia Law——Age of puberty, what is— 
Marriage .contracted by father— Option of puberty— 
Age---Statement by woman as to her age, value of. 
Under the Shia Law nine is regarded, as the age of 
puberty fora female, but .there is no authority for 








` regarding nine as the age of discreticn and a girl of 


nine would never be allowed to contract herself in 
marriage. Under the Muhammadan Law there is no 
option of puberty when a gir] is contracted in mafri 
age by her father anymore than when she contracts 
self. - , 
ee isnot to be expected thata lady would be 
absolutely accurate in stating her age, whether in 
conversation or in a formal document. Very few 
ladies really know their own ages accurately and they 


“have a natural desire to wish .to be thought younger 


than they are. OJAI KISHORI v. ALI AHMAD Kuan, 12 
O.L. J. 305; (1925) A. I. R. (O.) 487 | 108 
Marriage of minor gal by her 
father—- Option of puberty—Marriage of Shia woman 
with Sunni husband, validity of —Shargya-ul-Islam, 
hority of. y a À 
The as qfa‘*Shiah woman with a Sunni 
husbantleis not absolutely illegal so as to make ‘it 
void. Such a marriage is, however, makruh, that is 
to say, obnoxious. Its considered makruh because 
of religious sentiments as well as the denger that a 
wife is likely to adopt the religion of her husband. 
“Where a minor Shiah girl has been given away in 
marriage by her father while of nonage when it was 
impossible for her to have any voice in the matter 
and on attaining puberty che. considers the marriage 
to be repugnant ‘to her reNgicus sentiments’ and 
grossly disadvantageous to herself, it would be con- 
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trary to all rules of equity or justice. to force Pat 4 
ith: ` 


marriage on her and theréby compel her to live 
a person who is abhorrent. to her.: When her religion 
says that .such a marriage is abhorrent she must te’ 
allowed the option to repudiate it if any option can 
ever exist. If she allows the-marriage to be consum- 
mated or in some other way ratifies the marriage then . 
her option of puberty would be lost, and the marriage 
would bea perfectly valid marriage and its issue 
legitimate. 5 


Therefore, although the marriage of a-Shiah woman . 


with a Sunni husband: -if entered -into- when the 
parties are of age, or if performed ; by her.guardian 
and ratified by her on attaining puberty is valid and 
legal and its offspring are legitimate, such a marriage 
if performed by her guardian,-no matter whether he. 
is the father or the grandfather, is capable of being. 
repudiated by heron attaining puberty because it 
may affect her religious ‘sentiments and-may be said | 
to be to her manifest disadvantage.- ®. rs 
The Sharaya-ul-Islam is the most-.universally , 
known. authority on. Shiah Law; in India, | 
PerêMukerji, J.—A Shialf girl is entitled to repudi- 
ate her marriage, althougk contracted by her father , 


‘during minority, if the marriage be to her ‘manifest. 


disadvantage. A’ Aziz ale v. MOHAMMAD IBRAHIM 
Hosan, 23 A. L. J. 768; (1923) A R R. (A) 720; 47 A. . 
3 690° 


———. Widow, whether legal representative cf her | 
husband. See O. P. ©., 1908, ss. 2 (11), 52 534 

Negligence. - See MASTER AND SERVANT 781. 

- Driving car at high speed, whether evidence, 





of. > : 
- Todrive acar ata highspeed may.or may. not 
amount to negligence according tothe circumstances ` 
in which the caris being driven, but it is -some evi-’ 
dence of negligence. For instance, to pass along a 
street which is normally covered with traffic at high 
speed would amount to nggligence on the part of the 
driver. G NANI BALA Sen V. AUCKLAND JUTE Co., LTD., 
52 œ §02; (1925) A. I. R. (0; 893: 679 
Negotiable Instrument—Loss alleged by plaintif— 

Payment, plea of—Burten of proof, See fvipence 

Acr, 1872, s. 114 (i) boa tg te 


Negotlabie Instruments Act (XXVI of 1881), ss. 


26, 27, 28—Compagies Acte (VII of. 1918% s: 60 ` 
— Hundi endorsed by payee as managing agent of ` 


Company—Liability of Company- , ie g 
. It is of the’ utmost -importance that the tame ofa 
person og firm to be charged upona negotiable docu- 
ment should be clearly stated on the fact or -on the 
back of the document, so that the resporisibility is 
made plain and can be instantly recognised’ as the 
document passes from hand to hand. 5 a 

It is not sufficient that the -principal's name should 
be insome way disclosed; it .must be disclosed - in 
such®a way that on.any fair interpretation of the in- 
strument his name is. the. real name “of the - person 
lable upon the bill. -. .- 2... UC 

A gundi was drawn in favour of--“M & Sons”. It 
was Sidorsed by the payee as “M & Sons” and there 
was a further endorsement upon it as follows :-—"M ~ 
Sons, Managing Agents L. Co. ": , ag NG 

Held, thatthe words “Managing Agents L. Co," 
were merely descriptive of the firm cf“M & Sons” 
and that it‘weuld not ke clear to any ore who tool the 


dccument -that the responsibility of the L. Company e 


was intenced to be involved, it. might be that- by a 
consideration of the document one person sight come 


. 


234 . 


“a 


s 
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to the conclusion that the responsibility of the Com- 
pany. was intended to be involved and another person 
might come to the conclusion that it was intended that 
the personal liability of.“M & Sons” only was involved 
and that, therefore, the L. Company could not be held 
liable on‘ the document. C Srernan MANGTULAL v. 
LISTER ANTISEPTIO Dressing Co., 29 O. W. N. 828; 52 
©. 802; (1925) A. I. R. (C.) 1062 328 


Notice to quit—Agricultural year, mistake as to 
the end of, whether material. See BENGAL TENANCY 
Act, 1885, 849 113 

to wetire from partnership, whether neces- 
sary. See PARTNERSHIP 5 122 
> whether necessary—Suit for compensation— 
Ne delivery ‘of goods. See RAILWAYS Act, 1890, ss.77, 
14 r ` 139 


Nulsance—Injunction to restrain prospective nui- 
sance, suit fœ—Plaintiff, what must prove—Specific 
Relief Act (I of 1877), s. 55. 

To obtain an injunction to restrain the commission 
of a prospective. nuisance dt is necessary to show a 
strong case of probability that the apprehended mis- 
chief will in fact arise. N ANANDRAO V, PRESIDENT,. 
MURICIPAL COMMITTEE 929- 


. Oplum Act (lof 1878), s$. 5, 9 (g)—Rules framed 


by U. P. Government, rr. 25, 484—Conditions of 

license, No. 18—Licensed vendor of opium—License 

fee, failure to pay—Notice, absence of, effect of. 

A licensed vendor of opium becomes liable to pay 
the license fee only on receipt of noticeand in the 
absence of such’ notice he cannot be held criminally 
liable for failure to pay the license fee. O HAZARI v. 
Expgror, 12 O. L. J. 283; 20. W. N. 303; (1925) 
R. (0) 350; 26 Cr. L. J. 1306 iz 
——— S, 9 (g) —Rules framed by U. P. Government 

License-vendor-—Failure to write up accounts, whether 

an offence. f ° 

- A licensed vendor of opium who fails to write up 
the accounts for a particular day as soon gf the 
transactions for that day have been closed is guilty of 
an offence under s. 9 (g) of the Opium Act. 9O HAZARI 
v. Emprror, 4? O. L.J. 283; 2 O. W. N. 303; 1925) A. I. 
R. (0) 350; 26 Cr. L. J. 1306 250 


Oudh Laws Act (XVIII of 1876), s. 5-—-Dower— 
Reasondle amvunt--Test—Pinding, whether one of 
lauf or fact. 

- No hawi and fast rule can be formulated for estimat- 

ing what is a reasonable amount to allow for dower 

under s.& of the Oudh Laws Act. The®principal 

“matters tô be considered are the extent and nature of 

the claims of the various persons who, as heirs, are 
entitled to divide the estate. Ifit is shown that the’ 
demand of a certain sum on account of dower would 
reduce the divisible estate to such an extent as to 
leave the heirs poorly provided for, it might be 
held that the sum demanded is excessi®. : ` 

- A finding as fo what is a reasonable amount of 

dower under s.5of the Oudh Laws Act is qne ‘of 

mixed law and fact. O Ania Bintv. AMaLia Bit 672 

< =~ S, 9 (2), (3)—Pre-emption—Sale of proprie- 

> tary tenure—Proprietors and under-proprieiors, whe- 
ther co-sharers—-Preference. poe ; 

- Where the property sold is a proprietary tenure, 

ory the proprietors `of the mahalin which the pro- 

party is situate come within cl. (2) of s. 9 of the Oudh, 

Laws Actas ‘“co-sharers” ofthe mahal; the under- 

-proprietors in the mahal come within cl. (3) of ‘the 

section ag*members of the.village community. 


A. 1. 
250 
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Therefore, where a proprietary tenure is sold and 
the pre-emptor is a co-sharer of proprietary rights in 
the mahal and the vendees are under-proprietors in” 
the mahal, the pre-emptor has a preferential right of 
pre-emption. O NASRULLAH Kuan v. ABDUL HAMID, 2 
O. W. N. 452; (1925) A. I. R. (0.) 538; 12 O. L. J. 562 

: 537 
Oudh Rent Act (XXII of 1886), s. 5—Heritable 
and non-transferable tenancy right, nature of. 

A grant of a heritable and non-transferable tenancy 
right might be described as a right of occupancy ' but 


. does not convert the land into occupancy land within 


the meaning of s. 5 of the Oudh Rent Act. O Asnig 
ALI V. GHULAM Sarwar, (1925) A. I. R. (O. 742" 412 
——-—— $8. 32-B (2), 108 (2),119—Suit for arrears 

of rent—Determination of rent, prayer for—Suit 

nature of—-Appeal, forum of. 

Where a suit is brought for arrears of rent, to which 
a relief is added for the determination of rent, the suit 
nevertheless remains a suit for arrears of rent brought 
under s. 108, cl. (2) of the Oudh Rent Act, the relief 
with regard to determination of rent being merely 
ancillary. The appeal in sucha suit lies to the Dis- 
trict Judge on the Civil Side under s. 119 of the Oudh 
Rent Act and not to the Commissioner on the Revenue, 
Side. O Karka v. RAM Sucuit, 20. W. N. 499; 12 O. 
Le J. 362; L. R.6 A. (O.Y 85; (1925) A.I. R. Ce 


~ $8.48, 108 (10) (b)—Occupancy holding 
~-Death of tenant—Suit by one heir to recover his 
charge—Jurisdiction of Civiland Revenue Courts 

—Claim with regard to groves, whether can be enter- 

tained by Civil Courts. 

A suit fo recover the plaintiff's share in an occu- 
pancy holding under s.48 of the Oudh Rent Act to 
which the’ parties are alleged to be jointly entitled as 
the heirs of the deceased tenant, is not cognizable by a 
Civil Court by virtue of the provision contained in 
cl. (10) (b) of 8.108 of the Act. Where the holding 
consists of culturable land and of groves, the entire 
suit is excluded fromthe cognizance of the Civil 
Court and no distinction can be made with regard to, 
the area covered by the groves. O ALGoo PATHAK v. 
SHAMI Narain PATHAK, 2 O. W. N. 435; L. R. 6 A. (0.) 
87; (1925) A. 1. R. (0.) 439, 465 


————— 85, 107-A, 108 (5A)—Swit for possession 
—Nature of suit—Civil Court, jurisdiction of —Pro- 
per procedure. 

The Civil Court has no jurisdiction to entertain a 
suit for possession, when the allegations in the plaint 
disclose the nature of the suit to be one for resump- 
tion under s. 107-A of the Oudh Rent Act, and the 
Court musj return the plaint in such a case for pre- 
sentation to the proper Court. O Lat JAGDISH BAHADUR 
SINGH v. BENI PRASAD 813 
——— $2 108 (16) -Rent-decree passed against, 

undér-pwoprietors, satisfied by one of them—Con- 

` tribution, suit for, whether cognizable by Civil Court 

—Jurisdiction of Civil and Revenue Course, 

Every suit for contribution founded upon the satis- 
faction of a joint decree by the plaintiff is cognizable 
by a Civil Court. 
` Plaintifis and defendants were joint under-proprietors 
of a village. The superior proprietor filed a suis 
for arrears of rent against them in the Rent Court and 
obtained a decree. He executed this decree against 
the plaintiffs only. Consequently the plaintifis 
brought a suit fo confribution against the defendants. 
One of the plaintiffs was a lambardar: --- i 
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Held, that the payment in respect of which the 
suit had been brought having been made by the 
plaintiffs in execution of a decree, the suit did not 
fell within the purview of s.108 (16) of the Oudh 
Rent Act and was not, therefore, excluded from the 
cognizance of a Civil Court. O SIDHNATH v. SHEO 
Davar, 2 O. W. N. 571; L. R.6 A. (O) 98; 120. L.J. 
635; (1925) A. I. R. (O ) 683 360 


S. 140—Occupancy tenancy—Nankar, de- 
duction in respect of—Suit for rent—Deduction, whe- 
ther can be claimed. . 

A. decres by which aright of occupancy was con- 
ferred on the defendants provided “that the rent was 
to be calculated at cultivators’ rate less a certain 
amount for nankar. In a suit by the landlord to 
recover the amount of the rent the defendants claimed 
to deduct the amount of the nankar from. the rent : 

Held, that under the decree which conferred occu- 
pancy rights on the defendants the real rent was what 
remained after deducting the nankar payable, and 
that the defendants’ plea was not, therefore, in the 
nature ofa set-off and was not repugnant to the pro- 
visions of s. 140 of the Oudh Rent Act. O Tar SPECIAL 
MANAGER Court or Warps, BALRAMPUR v, Ram PARGAT 
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Pardahnashin lady, deed executed by—-Execution, 
proof of-—Burden of proof. 

A person claiming under a settlement deed execu® 
ed by a pardahnashin lady must prove her intelligent 
execution of the deed and also that the contents of the 
deed were read and explained to her both upon and 
after execution. 

Independent legal advice is not in itself essential. 
All that is necessary is that the disposition made must 
be substantially understood and must really be the 
mental act, as its execution is- the physical act, of the 
person who makes it. If the settlor’s freedom and 
comprehension of the terms of the deed can be es- 
tablished or if the scheme and: substance of the deed 
| were themselves originally and clearly conceived and 
desired by the settlor, and were then substantially 
embodied in the dead, there would be nothing further 
to be gained by independent advice. If the settlor 
really understood and meant to make the transfer, it 
is not required that some one should have tried to per- 
suade her to the contrary. | . 

Persons claiming under a. deed executed by 
a pardanashin lady must satisfy the Court 
that the deed was explained to and understood 
by the lady, either before execution, or after it, 
under circumstances which establish adoption of it 
with full knowledge and comprehension of its terms. 
The whole doctrineinvolves the view that mere exe- 
cution by such a person, although unaccompanied by 
duress, protest or obvious signs of misundérstanding 
or want of comprehension, is in itself no real proof of 
a true understanding mind in the executant. Evi- 
dence to establish sych comprehension isamo8t ob- 
viously found in propf that the deed was read over to 
the settf and, where necessary, explained. The 
extent and character of the explanation required must 
depend on the circumst&nces. Length, intricacy, the 
number and complexity of the dispositions or the 
unfamiliarity of the subject-matter are all reasons for 
requiring an increased amount and efficiency of ex- 
planation. Thusa matter mot likely to attract the 
attention of the executant in itself ought not to be 
relied on as binding, unless her attention has been 
directly drawn to it. So, if the*deed®as presented for 


INDIAN CASES. 
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P ° ; si 
addition or of omission, from the scheme and details 
which the intending settlor had previously laid dofn, - 
the discrepancy ought to be clearly pointed out'and its 
nature and effect should be fully described, unless, 
which must be rare, the difference is so obvious that 
even a person in the settlor’s position must perceive 


. and appreciate it for herself. Ifthe deseription and 


explanation have been partial or erroneous, oy have 
not been given at all, the question will then arise, as it” 
arises where there has been no independent legal 
advice, whether, if proper information had been given 
it would have affected the mind of the executant in 
completing the deed. da 

On the other hand, the doctrine cannot be pushed so 
far as to demand the impossible. The mere declara- 
tion of the settlor, subsequently made, that she had 
not understood what she was doing, is not in itself 
conclusive. It must be @ question whether having 
regard tothe proved personality of the settlor, the 
nature of tha settlement, the circunf tances under 
which it was executed, and the whole history of the 
parties, it is reasonably established that the deed 
executgd was the free antl intelligent act of the 
settlor or not. If the answer isin the affirmative, 
those relying on the deed have discharged the onus 
which rests upon them. Of‘course fraud, duress and 
actual undue influence are separate matters, P C , 
Farip-un-nissa v. MUKHTAR AHMAD, 20. W.N. 662; 
(1925) A. I. R. (P. 0.) 204; 49 M L. 3.758; 47 A. 703; 
420. L. J. 531; 23 A. L. J. 1000 (P. CO); 28°0. C. es 


execution of mortgage by. See TRANSFER OF 
659 


Property Act, 1882, s. 59 


Part performance, doctrine of, application of. 

The equitable doctrine of part performance is not 
available to a mortgagee who enters into possession of 
the mortgaged property under a subsequent oral 
agreement for sale of the property to him, except in 
very exceptional cireumstances. The doctrine is only 
applivable when all the requisite conditions are 
presenf, one of* which if that the possession or other 
acts of paet performance welied on must be such as 
not only to be referable to a contract guch as that 
alleged but to be referable toho other title. R Mauna 
Myar TUN Auxe v. Maung Lu Pu, 3 R. 243; (1925) A. I. 
R. (R.) 322 e . 875 


Parties to sult—-Suit against Railway Comptiny— 
Defendant described as Agent, Railbay Cowpany—- 
Misdescription—Amendment after expiry of limit- 
ation, effect of. ° kh 
A suit was instituted against the Agent, East Indian 

Railway, but the plaint showed that the plaintiff's 

claim was against the East Indian Railway Adminis- 

tration as a Company and not against the Agent 
personally. The special attorney of the Hast Indian 

Railway filed written pleas on behalf. of the Railway 

and no objecti@ was therein taken to the description 

of the defendant. After the expiry of limitation for 
the suit plaintiff applied for: leave to amend the 
descri{tion of the clefendant in the. plaint, and on 
leave being given the defendant was described.as “the 

East Indian Railway Administration, through , the 

Agent”. After the amendment the suit was dismissed 

as barred by time on the ground that it was instituted 

against the Railway Company, after the expiry of ohe 
period of limitation : ee 
Held, that the description of the defendant as the 

Agent, East Indian Railway, was only a elas 

the 


execution, differs substantially ‘either by way oftion, and that the spit was substantially #@gairst 


4 


Vol. sò) 
Parties to su®—concld, . 


9 . ` ` 
“Railway Company and had been so understood by it, 
and that, therefore, it could not be said that the suit 
was instituted against the Company on the date of 
amendment. L,Nanak CHAND v, BAST INDIAN RAILWAY, 
6 L. 252;. (1925) A. I. R. (L.) 441; 2 L. Q. 137; 7 L.L. 
J. 410 279 
Partitfon. See ALso HINDU Law. 
Joint Hindu Family—Separation of one mem- 
ber, whetherlegal. See Hinpu Law 550 
Office ôf mahant- or property of mutt. See 
Hindu Law - 804 
order, effect of, on discharge of Receiver. 
See O. P. C., 1908, O. XL, r. 1 932 
Order of Collector refusing to give posses- 
sion — Suit te recover, maintainability of. See 
Esrares PARTITION Act, 1897, ss. 94, 119 193 
Question of title raised and decided, whether 
can be raise@again in Oivil Court. See U.P. LANDo 
Revenue Act, 1901, ss. 111, 233 (k) 427 


———— Question of title~-Reference to Civil Court. 
See U. P. Laxo Revenue Act, 1901, s. 111 ® 97 
Hindu joint family, whether son entitled to 

—Rule in the Punjab. See HINDU Law 176 

, Suit fot, whetker maintainable—Jurisdic- 

. tion,-QOiviland Revenue Courts. See U. P. LAND 
Revenug Act, 1901, ss. 118, 233 (k) 186 


Partnership accounts, right to sue for, whether pro- 
perty—O ficial Recéiver, whether can, sue for ac- 
counts. 

A right to sue for partnership accounts is property 
which vests in the Official Receiver. S$ OFFICIAL Rr- 
CEIVER V. Narainpas Lora Ram 493 
, conveyance to, whether to individual part- 











ners. ; o. 

A partnership firm is hot a legal entity like a limit- 
ed liability Company. . Consgquently a conveyance to 
the firm operates as a conveyance to the individual 
partners. B Hira CHAND AMERSAY ~V. JAYAG@PAL 
GANGABISHAN, 26 Bom. L. R. 1049; (19237A. I. Æ. (BJ) 
69; 49 B. 245 ° e 553 

- Death of sole proprietor—Heirs, whether form 

partnership. See O. P. ©., 1908, s. 115 22 





Criminal prosecution, discoutagement of. 


It is*proper that the’ Courts should look with much 
suspicion on criminal actions which are brought 
forward by partners of a still subsisting partnership 
against oneanother. By means of threats a®prosecu- 
tion may be made an extremely oppressive mechanism 
for compelling a partner to admit or to pay up a claim 


or enter into some compromise in a matter which is- 


really one more suitable for settlement ina civil suit 
than a case for criminal prosecution. Itis often the 
case that a merchant would rather, instead of heing 
arrested under a criminal warrant and Wus receiving 
a shock to his credit, be’ willing to pay up or admit a 
claim which he believes:to be unjust. Such progeed- 
ings may often be.very excessively oppressive, angl the 
test to be applied to such cases is whether on reading 
the complaint it seems quite clear that the complain- 
ant does not aver that anything has happened, which 
can be brought under any provision of the Penal Code. 
S USHARAM v. FMPEROR, (1925) A. I. R. (8.) 231; 26 Cr. 
o L. J, 1303 i 247 


, dissolution of—F'ixed term, effect of. 


Even when a partnership is entered into for a fixed’ 


term a decree for dissolution may be passed when the 
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(125; 47 A. 756; (1925) A. I. R. (A) 787 


Disputeof Qivil nature between pariners—, 


dii 


. 
` 


“Partnership—coneld. 


mutual confidence which the partners reposed in each 
other atthe time when the partnership was entered 
into has ceased. L Tous: Ram v. Dina Natu, LL. O. 
74 i 333 


, dissolution of—Neglect of business by one 
partner, whether suficient for dissolution—Notice 
of retirement, whether necessary. 4 
There is no provision in law for a dissolution of a 

partnership being brought about merely by one part 
ner neglecting to do anything further towards the 
carrying out of the objects of the partnership. 

It is open to a partner to retire from the partnership 
but the retirement can only be by and upon hotice to 
the other -partners. A CHUNNI Lat v. Fira SHEO 
ÇHARAN LAL-LALMAN, L. R.6 A. 362 Civ.; 23 A.L. J. 
122 


- , dissolution of—Suit for, whether premature 

—-Suit instituted before expiry of term. 

Where asuit is instituted for dissolution of a 
partnership at a time when the partnership cannot be 
dissolved but during the pendency of the suit the 
partnership becomes liable to dissolution, the suit 
cannot be dismissed as premature inasmuch as the 
initial defect has been removed during the pendency 
of the suit. L Tursı Ram v. Dina Natu, 1 L. C, 74 

333 


Dissolution—Rights of partners inter se. 

A capitalist partner has no right of pre-eminence or 
superiority in him to compel the working partners to 
submit to a sale of their rights in the partnership 
property on such terms as he should choose to pre- 
scribe. The existence of such a right is utterly 
inconsistent with the acknowledged’ principles of the 
equality of rights and authority of all the partners. 

On the dissolution of a partnership,. and in the 
absence of any contract to the contrary, every partner 
hasa right to have all the partnership property sold 
and to have the proceeds of the sale, after discharging 
all the partnership debts and liabilities, divided 
among all the partners according to their respective . 
shares. No partner has a right to insist that any 
particular item ofthe partnership property shall 
remain unsold and that 4 should be either divided 
in specie or allotted to him at an arbitrary value. 
S AMRITLAL GULABDAS v. Devst JAMAL Vora 577 


Mortggge to firm—Release by one partner— 
Subsequent sale—Requisitions on title—Vendor, duty 
of. > 
The powers ofan individual pastner of a firm are 
under the Indian Law sufficiently doubtful to justity 
the purchaser of property mortgaged to a firm in 
refusing to accept a release or reconveyance executed 
by one partner only. 

The purchaser of property mortgaged to a firm is 
justified in calling upon the vendor to prove who that 
firm was and that the person executing the docaiMent of 
release or reconveyance was a partner in that firm and 
was acting with the authority of his co-partners. 
B HIRACHAND AMERSEY V. JAYAGOPAL GANGABISHAN, 26 
Bom. L. R, 1049; (1925) A. I. R. (B.} 69; 49 B. 245 

` 553 


Signature of firmi— Duly authorised person. 
See PRESUMPTION = a 553 


, test of —Profifs, right to participate in, effect 
of—Presumption. *See CoxTraor AOT, 1872, s. 239 
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Penal Code (Act XLV of 1860), ss. 30, 467, 471 
—Counterfoil of paying-in-slip of Bank, whether 
_ valuable security —Using forged counterfoil as 
genuine—Offence, whether triable by Court of Session. 
.¢ A counterfoil of a paying-in-slip which purports to 
be an acknowledgment ofthe receipt of asim o 
money by a Bank and bears the impression of a stamp 
put upon it by the Bank Officials stating that the 
amount mentioned in the counterfoil has been received 
by the Bank is a valuable security within the meaning 
of the definition laid down in s. 30 of the Penal Code 
and a person whois charged with an offence under 
s. 471 of the Code with regard to such a document 
must, consequently, be tried by the Court of Session. 


C Turner v. Expzror, 29 O. W. N. 868; 26 Cr. LJ.. 


1304 . 7 248 


———-ss, 34, 302, 394—Murder commiited in 
course of robbery—Robbers, some, armed with deadly 
weapons—Liability of others.” : 

. Four persons, three-of whom were armed with 
deadly weapons, went to commit robbery fully pre- 

pared to commit murder inthe event of resistance. 

Two of them actually committed murder in order to 
facilitate the commission of robbery: : 

Held, that all of them were guilty of the offence 
of murder by virtue of the provisions contained in 
s. 34 of the Penal Code. L Sarp-Nur v. EMPEROR, 1 L. 
O. 536; 26 Cr- L. J 1406 718 
—-ss. 71, 394, 397—Conviction under two 

sections on same facts—Consecutive sentences, whe- 
~ ther legal. i É 

Where convictions under ss. 394 and 397, Penal Code, 
are based on the same set of facts, consecutive 
sentences are illegal. 
371; 26 Or. L. J. 1350 ; 390 
——_—— ss. 96, 147—Rioting — Determination to 

settle quarrel by force— Private defence, right of, 

whether exists. Ne 

Where two parties which are at enmity with each 
other come to a certain place armed with the full 
‘determination to settle their quarrels by force and 
havea fight, they are both guilty of rioting.and no 
right of private defence exists. O MULLA v. EMPEROR, 
20. W. N. 332; 12 O. L. J. 337; (1925) A. I. R. (0) 438; 
26 Cr. L. J. 1294 150 


——— ss. 96, 300;Excep. Il, 302, 304—Fatal 
wound. inflicted during fight—Offence —Murder— 
Culpable homicide not amounting to murder. 

TA savage enmity had been growing up for some 

time between the two accused and the deceased 


and his brother who were their next dopr neighbours. ` 


Ona certain evening acts of aggression had been 
committed on both sides and after challenges to 
come out and ‘fight had passed from one houseto the 
other an encounter took place in front of the two 
houses in the course of which injuries were inflicted 
and suffered on both sides. At some stage of this 
encounter one of the accused ran into the ante-room 
of his own house and was’ followed there eby the 
deceased who wag armed with a lathi. A sharp 
struggethen occurred just inside the entrance door 
and in the course of that struggle the-former, with his 


spear, inflicted upon the deceased a wound of which | 


the deceased expired almost immêdiately: i 

Held, that the act of the accused was not completely 
covered by the provisions of law relating to the right 
of private defence, but that it fell within the Second 
Exception to s. 300 of the Penal Code and that he 
was, therefore, guilty ofan offence under s. 304 of 
tle Code. A Har Sanur v. JAMPENOR, L. R.6A. 113 
Or; 26 Or, L, J. 1320; (1925) A. 2. R. (A) 753 264 
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8. 100—Attack with lathis—Appreheneion, 
of grievous hurt—Death caused in exercise of ‘right 
of private defence—Offence. 

The accused, two brothers, while passing a certajn 
way were attacked by three men armed with lathis 
and in the fight that ensued one of the accused inflict- 
ed a blow on the head of one of the assailants which 
proved fatal. Several injuries had been caused by the 
assailants to the accused : ` i 

Held, that under the circumstances the accused had 
every reason to apprehend that grievous lurt .might 
be caused to them by their assailants, and that they 
were, therefore, justified’ in striking in. setf-defence in 
the manner in which they did and were not guilty of 
eny offence. L MANGAL Sines v, Eureror, (1925) A. I. 
R. (L.) 370; 26 Cr. L. J. 1305; 7 L. L. J. 167 249 

ss. 141 (4), 147—Religious proces$ion, 
right to take, through streets—Intention to fight— 

Unlawful assembly —Riot. e` > 

Persons of whatever sect are entitled to- conduct 
religious processions through public streets provided 
they Jo not interfere with sthe ordinary ‘use of such 
streets by the public and subject to*such directions 
as a Magistrate may lawfully give to prevent ‘obstruc- 
tions of thoroughfares or breaches of-the public peace. 

The mere knowledge that æ religious procession is 
going to be opposed by force is nét in all cases suffi-s 


cient to constitute the members of the procession an ' 


unlawful assembly. Hach -case must be decided on 
its own facts. ° 5 i S 
Where, however, the members of a procession go 
out armed for the express purpose ‚of having a fight 
and a fight ensues as a consequence, the members of 
the procession are guilty of rioting. O Duri v Ex- 
PEROR, 2 O. W, N. 589; (1925) A. I. R, (0.) 656; 26 Cr. L. 
J. 1325 — 269 


— 58. 146, 147, 323, 325—Rioting—Hurt 
and grievous hurt—Sepgyate sentences, whether legal. 
Separate sentences for the offences ‘of rioting and 

huré are legal in a case in which the common object 

stated in the charge i@ not to cause hurt but to com- 
mit some, other offence and each of the persons sepa- 
rately sentenced is proved to ‘have taken,an individual 
part in the assault. C arit MANDAL v. RABBANI 
SHEIKH, 410. L. J. 471; (1925) A. I. R. (O.)-2Q39; 26 Cr. 
e 241 


S.161—Bribery—Burden of ‘prbof—Gist:of 
offence. . 5 

The fact that acertain tract of country has been 
notorious for bribe-giving and bribe-taking does not 
relieve the prosecution of the duty of producing strict 
and conclusive proof of the guilt of am accused 
person who is charged with the offence of taking a 
bribe. When, however, a bribe has been proved to 
have been given, it isnot necessary to ask what, if 
any, eliect the bribe had on the mind of- the receiver ; 
the receipt o@ the bribe is an offence even- when the 
act done for the bribe given is a just and proper one, 
The gist of the offence is a.public servant taking 
grat@jcation other than legal remuneration in respect 
of an official act. N ANANT BASUDEO OHANDEKAR v, 
JÊMPEROR, (1925) A. I. R. (N.) 313; 8 N. L. J. 138; 26 Cr, 
L. J. 1467 Ta NA Ta » T035 
~ S. 161—Tlegal gratification—Intent: 

Where there is nothing to show that the illegal 
gratification was received with one of the intents 
specified in s. 161, Penal Code, the conviction must 
be set aside. L AJUDHIA PARSHAD v. EMPEROR, 1 L. O. 
227; 26 Or. L. L. J. 1367 ` , . A55 
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Vol. 89) | GENERAL INDEX. 2 His. 
Penal Code-eontd.. | Penal Code—contd. l 


Tema S. 193, ‘See arso Ci. P. C., 1898, s. 195- 713 dissenting):—The circumstance that the body of 

~~ s; 193—Perjury—False sidiement immedi- thé murdered person is not discovered makes it 

ately vretracted—Conviction, propriety of. necessary for ‘the’ Court to proceed with care and 

`e Where a witness after making a false statement at . caution, büt itis no ground for changing the sen- 
once retracts what he has stated and admits that he tence from death to. transportation for life. 

has madé a mistake, he ought not to be convicted Per Mukerji, J.—Where’. the dead body does not 

of an offence under s. 193 of the Penal Code. LFaxir appear and the factum ‘of ‘death is established by 

- ‘CHAND v. EMPEROR, 1'L. C. 322; (1925) A. T. R. (L.) 646; nothing buta retracted confession, there is a suitable 





26 Cr. L. J71460 Ben Pree sr 1028 case where the sentence of transportation may be 
: S. 216—“Hàrbour,”. meaning of — Making awarded instead of the heavier sentence. 
sign of the approdch'of Police; whether offence. : The amount of weight to be attached to a con- 
The ward “harbour” ins. 216 ofthe Penal Code fession isa matter of prudence rather than of law. 
includes every kind of assistance. rendered to a person Obiter—The amount of doubt that arises -in the 


to evade apprehension. Making a sign toa person on | mind of a man may, be òf different degrees. It is 
the approach of the Police to escape would fall within | only whete there is a reasonable doubt about the guilt 
thespurview of s. 216. O BALKARAN SINGH v. Emprror, of an accused person that he is entitled to an acquit- 
12 O. L. J. 270; 2 O. W: N. 260; (1925) A. I.R. (O.) . tal. Doubts will always arise in human mind, but 
“423; 26 Or. L. J, 1288 - 152 all doubts are-not entitled to respect. There may be 
———_— 8. 22%—aArrest by private person.of person a doubt, which is less than a reasonable doubt, but 
©  hiding—Rescue—Offence. See Cr. P. C., 1898s. which is still a doubt that is entitled to respect and 
"59 1030 which is éntitled toask a Judge to be ‘cautious in 
s. 225-B—Crimfral Procedure Code @ict V -` passing the sentence.’ A Racena Vv. EMPRROR, 23 A. L. 
of 1898), s. 110—Security. proceedings—Arrest with- J. S21; (1925) A.I. R.(A.) 627; L. R. 6 A. 161 Or; 26 
out warrant, legality of—HEscape from unlawful, Cr. L.J. 1431 903 
custody—O ffenee. A - ——--- 5, 302—Murder, knowledge of place of burial, 
. A Police Officer has no authority to arrest without a whether proof of guilt. 
- Warrant a person against whom proceedings have been The mere fact'that an accused person appears to 
instituted under s. 110 of the Gr. P. C. ‘Where sucha hfye knowa wheré the dead body of- the deceased was 
person is arrested by the Police without a warrant and buried does not prove that he was the murderer. L 





egcapes from the custody of the Police, he is not guilty .SULAKHAN SINGH v. HAPEROR, 1 L. O. 308; 26 Cr. L. J. 


of an offence under s. 225-B of the Penal Code 1429 & 901 
inasmuch as the arrest was illegal, L Kara.v. EMPEROR, ———— sS. 302-—Murder—Possession of property 
AL, O. 51; 26 Cr, L. J: 1360; (1925) A. I. R. (L.) 623 stolen from deceased—Presumption. - 

DALA - 400 Where the ọnly evidence against an accused person 
e mi 8, 273—Selling noxious article as food—Milk is that he produced certain property which is identifi- 

mixed with water, whether noxious. . > ed as having been stolen from a person proved to have 

‘Milk is not rendered noxious by being mixed with been murdered and there is no admissible evidence 
water, and a person who gexposes for sale milk against him to connect him more directly with the 
adulterated with water is not guilty ofan offence murder, it is unsafe to convict him of the offence of 
‘ander s. 273 of the Penal Code. L DHAWA v. Eupweor, .murder. N RAGHUNATHU, Emperor, 26 Cr. L.J. 1380 





, , £1. C, 278; 26 Or. L. J. 1441 ° s * 961 ; 516 

= §, 302——Criminal Procedure Code (Act V -——— 88, 365, 376—Rape committed after abduc- 
of 1898); s,401—Murder—Death of ‘infant caused tion—Separate sentences. ' 

by blow from-heavy weafon—Accused suffering from Where rapeis committed after abducting a girl, 

ill-treatyent of kusband—Youth of accused—Sentence thereal offence is rape and abduction is only an 

. Recommendation bo mercy.g aggravating circumstance. In-a case of this kind 


Accysed, «vo was a.young woman of fifteen years of -separate sentences, under ss. 365, 376, Penal Code, 
age, being, roused to frenzy by the ill-treatment of her should not be given. L BUTA SINGH v. Eupsror, 26 Or. 


husband Seized the first weapon that came to her hand L. J. 1440 h i 912 
and made 4 murderous attack on her step-son, in order — S$. 372—Disposing of minor for purposes of 
to avenge hérself against her husband and .caused the prostitution—Preliminary ceremony—O fence. 


death of the infant. The weapon used by her wasa -In the absence of a finding that the accused has sold 
very heavy one : ; as : or let out a minor to hire or otherwise disposed of her 
Held, (i) that the intenfion of the accused was to with the intent that she should be used for ‘the pur- 
cause death and that she was, therefore, guilty of the pose of prostitution, the mere fact that a certain cere- 
3 e: 3 - mony.was performed by the accused in respect of a 

; (2) -that considering the age of the accused and the female minot which was a preliminary step before the 
„other circumstances of the case the capital sentence . selling, letting or disposing of the girl for the pur- 
was uncalled for and that a lesser sentence even than , pose of prostitution does not make the accusgl’s act 


=, sone. of transportation for life would meet the gends an offence under s. 372 of the Penal Code, B®EMPEROR 


öf justice and that the record of the’ case should <v. Sauepava Birappa, 27 Bom. L.eR. 1022; (1925) A. L R. 

be forwarded to the Local Government in.order that it (B.) 478; 26 Or. L. J. 1482 1050 

.. may take action, if it deemed it suitable- to do so, -———— 8. 376-—Rape — Consent — Girl virgin— 
> - under's. 401 of the Or. P. O. L Dauras w. .Emperor,2 . Presumption. f 

-Q57; 26 Cr. L. J. 1373 aor 461 dm a.case at rape the fact that the girl was virgo 

S. 302—Dead body not discovered—-Evidence iniacta up to the dateofthe occurrence is very strong 





ve of death only retracted confession—Proper sen- - proof against the intercourse having taken place with 


tence, whether death or transportation-Confession, the consentof the girl., L SULTAN d. Enpzror, (1925) 
weight ofg-Doubt, degrees of. A. I.R. (L.) 613; 26 Oy. L. J. 1488 _ `- 1056 
Per Mears, C. J. and Banerji, J (Mukerji, J, —— 88. 379, 511—-Attempt, meaning of Entry 
‘ . . A X e 
9 . 
= 
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nto cattle enclosure—Theft prevented by owner o 

cattle—Attempt to PEE, KUEN 

When a man does an intentional act with a view to 
attain a certain end and fails in his object through 
circumstances independent of his own will, then he 
has attempted to effect the object at which he aimed. 

Accused entered a thorned enclosure at the well of 
the complainant and was about to enter a smaller 
enclosure in which complainant's cattle were tethered 
when he was interrupted by the complainant: 

Held, that the intention of the accused was to steal 
the cattle and that he could not carry out his intention 
on account of the intervention of the complainant and 
that, therefore, the accused was guilty of ‘the offence 
of attempting to commit theft. L JATMAL 2. EMPEROR, 
1L. 0. 331; 26 Cr. L. J. 1424 - 848 
; S 395~--Dacoity, offence of, beginning of 

— Shots fired to keep off rescue party, effect of. 

A dacoity begins as soon as there is an attempt to 
commit robbery and a shot fired thereafter in order 
to keep off a rescue party and to allow the theft 
to be committed is an act committed in committing the 
dacoity within the meaning of s. 396 of the Penal 
Code. O Sits Ram v. liuperor, 12 O? L. J. 421;2 O. 
W. N. 550; 26 Cr. L. J. 1364; (1925) A. I. R. (O.) 723 

452 
——+8. 400—Gang of dacoits, existence of—C8m- 
plicity in every dacoity, whether necessary—Mem- 
ber of gang actually committing dacoity—Separate 

- sentences, whether legal—Criminal. 

In examining the question of the existence of a 
gang the Court need not look for the complicity of 
every oneof the appellants in every one of the 
dacoities. 

A conviction under s, 400, Penal Code, can be had 
even where ng actual commission of a dacoity is 
proved. i 

Evidence of association affords strong corroboration 
of an approver’s testimony as tothe existence of a 

ang. 

It is not illegal to pass separate sentences on a 
person who has been proved to have been a member of 
a gang of dacoits and to have participated in a 
particular dacoity. 

The provisions of s. 397 ef the Cr. P.C. will apply 
in such a case and it will be at the discretion of the 
Court whether the two sentences should run con- 
currently or not. O Mvruiv. Emperor, 10 O.& A. L. 
R. 988; 27 O. C. 385; (1925) A. I. R. (O0) 374; 26 Cr. L. 
J. 1412 836 
s. 401—Previous conviction for dacoity— 

Evidence, whetlter relevant—Value of such evidence. 

When a person is being tried for thp offence of 
belonging to a gang of thieves, evidence that he was 
akak convicted of dacoity is relevant and admis- 
sible. 7 

But ifthe confiction took place longe before the 
second, prosecutiom no weight can be attached to such 
evidenc@ for the purpose of proving that the accused 
had a habit of committing thefts. B Morr Ram HARI 
v. EMPEROR, 26 Bom. L. R. 1223; (1925) A. I. R. B.) 195; 
26 Or. L.J. 1391 : 527 
——_—— S. 451—-House trespass with intent to commit 

adultery with married woman—Husband, consent of 

—Absence of husband, effect of. 

A man who enters the house of another with intent 
to commit adultery with a married woman staying 
in the house is guilty of an offeRee under s. 451 of 
the Penal Code. In such a case if itis shown that 
the husband of the woman with whom the adultery 
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was committed was at the time of the decurrehce 
absent from the house it may be presumed that he 
neither consented to nor connived at any adultery or 
immorality on the part of his wife. L KALA Ram v. 
Euprror, 1 L. C.69; 26 Or. L. J. 1343;+ (1925) A. I. R. 
(L.) 635 . 319 
———— 88. 467, 471--Forgery—Using forged docu- 

ment as genuine—Conviction under both offences, 

legality of. > 4 

The reason for the presence of s. 471 of the Penal 
Code on the Statute book in the somewhat unusual 


language whichis employed therein, isin order to 


provide a useful alternative charge in cases where 
there is uncertainty as to whether the person on trial 
is himself the forger of the document, or has merely 
used it as genuine, knowing it tobe nothing of the 
sort. The section is directed against persons other 
than the forger himself. s 

A person who has been convicted under s. 467 of the 
Penal Code of forgery of a document cannot also 
be canvicted under s. 471 of using it as genuine. 
N JIsmMALL PANJU v. Emperor, 21N. L. R.152; 26 Or. 
L. J. 1387 : 523 
— S. 471—Presentation of ferged document for 

registration, whether user. . 4 5 

The presentation of a forged document before a 
Sub-Registrar for registration is sufficient evidence 





of its user as a genuine document for the purposes 
of s. 471, Indian Penal pode; Pat OHETA ER 


TIemprror, 26 Cr. L. J. 148 

-——— 8.477-A—Falsification of accounts—Wrong- 

- ful gain—Falsification for purpose of obtaining 
money actually due—Offence. 

Accused falsified the accotint books of a Bank with 
a view to obtain money which was due to him from the 
Bank but which could not be obteined at once and in 
a fair manner and whic! der certain circumstances | 
may not have been possible to obtain in full: 

Beld, that the accused was guilty of an offence 
unde? s. 478-A of tite Penal Code. A Narain Dorr 
Tewari ë. RUDRA Derr Ruartt, 23 A. L. J. 657; L. R. 6 
A. 145 Cr.; (1925) A. I. R. (A) 654; 26 Or. L. are 

a 


———-— 8.498—Evidence Act (I of 1872), ss. 50, 58—~ 
Enticing away marred woman—Marriage, peoof of 
—<Admission of accused, effect of. * e 
In order to prove a marriage for the purposes of a 

prosecution under s. 498 of the Penal Code it is not 
enough that the prosecutor says that the woman is 
his wifé and the woman says that she fs married to 
the prosecutor. The marriage must be ‘proved like 
any other essential fact in the case by direct evi- 
dence of witnesses speaking to the facts said to 
constitute a marriage, so that the Court may deter- 
mine whether what the witnesses state to have taken 
place did take place in fact and if so whether it 
constitutes a"marfiage in point of law. 

The admission of the accused that the woman is 
the wife ofthe prosecutor doés not absolve the pro- 
secufion from proving the marriage. O EMPEROR vV. 
Purxxu, 2 O. W.N. 586; 26 Cr. L. J. 1376; (1925) A. 1. 
R. (0.) 701 -464 
Pensions Act (XXIII of 1871), ss. 7 (2), I— 

Mortgage of pension—Mortgage-decree—Execution oy 

decree—Objection that pension is not liable to%ale, 

whether can be entertained— Pension entered. in megis- e 

ter under s. 7 (2) of Pensions Act, whether exempt 

from sale, 5 

Where in answer toa mortgage suit the def€ndant 
raises the point thata certain pension which forms 
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p L .. . 

- part of the mortgaged security is not liable to Sale and 
the -point*is decided ` against the defendant and a 
decree,is passed under O. XXXIV, r. 5 of the C. P. C., 
for the sale of the pension, it is no longer open to the 
judgment-debtor to contend in execution of the decree 
that. the pension- is of such a character as not to be 
saléable at all. If would not be proper for the Exe- 
cution Court to. re-open the question which has 
already been’ decided in the suit itself. 

A pension entered in the register containing a list 
of pensions coming under s. 7(2) of the Pensions Act, 

-is not exempt from sale. in execution of a decree. 
A MOHAMMAD MAZHAR ALI v, Bicaua BEGAM, L. R. 6 A. 
448.Civ.; 23 A. L.. J. 841; (1925) A. 1. R. (A.) 652 364 


Pleader—Different defehdants different Pleaders, 
. costs of, taxation of. See Costs 11 


Pleader and cliept—Agreement to pay money and. 
deliver portion of property in dispute to Fleader 
in case of success, legality of. See Conrraor Act, 
1872, ss, 23, 24, : . > 198 

Pleadings, construction of.. . 

_ Pleadings cannot be dissected and accepted in part 
and. rejécted as to the .remainder but they must 
be taken. as a-whole. B Trimax v. SHRI SITARAM 
MAHARAJ SANSTHAN 1016 


——-——, inconsistent, effect of. See C.P.C., 1908, 
OLH, Ride a p, e - 814 


Fistamgs and proof, variante between, effect 
of. ~~ ji 
Where a plaintiff.brought asuit on the basis of ten- 


ancy but failed to prove it, it was held that he could | 
A Sus Ram v. Fagira, L. R. 6 A. 


not prove his title. 
348 Civ.; (1925) A. I. R. (A) 705 103 


Police diaries, use of. See Cr; P. G, 1898, s. 172 


. Practlce—Absence of any enactment or usage— Lawe 
applicable.. é wi ie 72 
The law to be observed in the grial of suits mugt, in 

the absence of any enactment or usage having the 
force of law, be the law of th€ defendant, and in the 
` absence of anygspecific law and usage, justice, equity 

< eand good aonscience. ° ean th a 

Where in a suit for restifution of conjugal rights by 

a Sunni husband agajnst a Shiah wife the latter pleads 

the invalidity®of the marriage according to her per- - 

sonal law, the suit should be decided according to the 
peréqnal law goterning the defendant and not acêord- 
ing to the personal law governing the plaintiff. 

A Aziz Bang v. MOHAMMAD IBRAHIM HUSAIN, 23 A. L. J. 

768; (1925) A. I. R. (A.) 720; 47 A. 823 -690 


———- Appeal—Appellant, duty of-—Onus, 

In appeals the buraen of showing that the judgmeng 
appealed from is *wrong: lies upon the @ppellant. 
O MARIYAN BEGAM v. QAMRUNNISSA BEGAM 703 


Appeal to Pripy Covincil, mon-prosecution q$ 
— Costs of application for leave to appeal, order as to. 
Defendants obtained leave to appeal to the Privy 

‘Council against. a decree of the High Court. Leave’ 
was granted ‘and costs of the application were made 
costs’ ine the appeal. Defendants’ took’no further 
-steps to prosecute the appeal before the’ Privy Council 
and the appeal was consequently dismissed under the 
Privy Council rules.without further orders. On the 

’ fact ‘of the di€missal being communicated to the 

High Court: ; 
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* Held, that the plaintiffs-respondents were entitled 
tothe costs incurred by them in the’ High Court on 
the petition filed by the- defendants to obtain a 
certificate for leave to, appeal to the Privy Council. 
B RANCHHORDAS Maturapas v. VALLABHDAS KANJI, 27. 
Bom. L. R. 699; (1925) A. 1. R. (B.) 471 213 


— Charge framed—Defence not satisfactory— 
Conviction of accused, whether proper—Duty of 

Court. - . oq he 4 

Although in a warrant case a Magistrate has in the 
firdt instance thought tif to frame a charge against an 
accused person, it is not incumbent on him to convict 
the accused merely -because the -latter has failed to 
adduce satisfactory rebutting evidence. It is his duty 
when he proceeds to judgment to carefully consider 
all the evidence adduced in the case and the probabili- 
ties and surrounding circumstances, and, if at the time 
he comes to the conclusion that the guilt of the - 
accused has not been satisfactorily established, he is 
bound to acquit him although he may have framed . 
a charge against him in the first instance. N DAMODAR 
v. JUJHARSINGH, 26 Cr. L, J. 1348 388 


Claim based on agreement alleged to be - 
fraudulently detdined by opponent—Duty of Court. 

A claim based on an agreement which is not pro- 
duce and is alleged to have been fraudulently 
detained by an opponent is always one which should 
be ‘regarded with extreme suspicion and . closely 
examined in every aspect before it is accepted. R 
Maune Aune Gyaw v. Murawa, 3 R. 177; (1925) A. I. 
R. (R.) 308 BoB) aes Gh . “361” 


Commission, issue of —Failure to deposit Com- 

miissioner's fee-—Procedure.- ` G 

It is the duty of a Court before it issues a commis- 
sion to see that the Commissioner's fee and the diet 
money of- the witnesses have been duly deposited. 
Where, however, this is not done and a party declines 
to pay the Commissioner's fee and the diet money of. 
witnesses, the proper procedure for the Court to adopt ` 
isto make the amount ofthe payment for which the - 
party is liable, part of the costs of the suit and to enter | 
it in the decree. The Court has no jurisdiction in such - 
a ‘case to direct that the amount should be realised from 
the party who is liable in respect of it by attachment. 
L Ram SARAN Das v, Tue Firm Ram Lat-Ram JUALHAYA, 
1L.0.8 . ` 479 


Court, power of—Opposite cases set up by 
parties, > ae ; i g 

ltf is open to a Court to find that the case of a party ` 
lies somewhere between the cases of “both parties. 
N JIRABAI v. RAYDULARIBAI 991 


Criminal trial—Court, duty of—Judicial and. 
` executive considerations, distinction between—Pro- 
secution evidence not sufficient to justify order--Re- ` 
trial, whether can be ordered. s : : 
A Judge must keep. separate judicial’ and execyfive 
considerations. .Itis not-his duty to-supplement the 
failure of the prosecution to prove ‘their case against’ 
the accused’ by directing a fresh trial on purely execu- 
= . ra ba 








Where in an appeal against an order directing an- 
accused person to furnish security the Appellate Court ' 
comes tothe, conclusion that the evidence on the 


“record is not sufficient to justify an order demanding” 


security, the order must be*set aside. In such a case 
the Appellate Gourt has*no power to direct a re-trial 
merely on executive considerations, L Kum CHAND 9, 
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Eurrror, 1 L. O. 66; 26 Or. L. J. 1339; (1925) A. L R. 
(L.) 625 315 





Finding of Trial Court based on oral evi+ 
dence, when should be disturbed in appeal. See 
APPEAL 361 





: Pleadings and proof, variance between, when 
fatal—Test—H'inding based on defendant's admission 
and his evidence, validity of. 

Every variance between pleadings and proof is not 
fatal. The rule that the plaintiff is entitled to 
suceeed upon the allegations made by him in the 
plaint and pleadings is intended for the protection of 
the defendant sothat he may have notice, from the 
very commencement, of.the case which he has to meet 
and may not be taken by surprise. This. rule hasno 
application where afinding though at variance with 
the plea of the plaintiff has Been arrived at on the 
admission of the defendant and on the evidence 
adduced by him. N RATANSHANI Kaspan v. BANNUJI 
(1925) A. I. R. (N.) 434 486 


~= Point of law—Divergent opinion—Duty of 

Court. ` i b 

It isthe duty of Court in cases of divergent 
opinion, when it seems impossible to ascertain the 
comparative merits of the original authorities on a 
doctrine of Muhammadan Law, to accept the viw 
which is more in accordance with equity, justice and 
ood conscience, A Aziz Bano v, MOHAMMAD IBRAHIM 
Husain, 28 A. L J. 768; (1925) A. I, R. (A.) 720; 47 A. 
823. ` 690 


; Sentence, determination of—Rioting—Person 
armed with gun causing injury. 

A person who goes into ariot with a gun loaded 
with a ball cartridge is apt to cause serious injuries to 
some one person or persons and it is a practice which 
cannot be looked upon lightly by the Court of Justice 
when determining the sentence to be passed upon 
such person. G EMPEROR v. Morey Prana, 29 O. W, 

. N. 842; (1925) A. I. R. (0.) 909; 26 Cr. L. J. 1298 242 


Sitting of Court after prescribed periods, un- 
desirability of. 

It is quite improper for a Judge to insist on 
sitting beyond the prescribed Court hours unless the 
lawyers engaged in the case agree. The lawyers 
are professional men who have to regulate their 
interviews in accordance with the regular and pre- 
scribed hours of the Courts’ sittings and it is not 
reasonable, except for really unavoidable necessity or 
for the agreed convenience of all concerned, that a 
Court should insist on sitting at times neither pre- 
scribed nor suitable. Pat EMPEROR v: AKHILESHWARI 
Perasan, 4 Pat. 646; (1925) A. I. R. (Pat) 772; 26 Cr. L. 
J. 1441 961 


+—-— Statements of witnessee—Issue of, fact, how 

to be decided.. “e 

In allsuits in Which issues of fact are involved 
regard ought to be had to the manner in which the 
witnesses on the onéside and on the other give 
their evidence, and in no class of cases is if more 
important that attention should be paid to the-bearing 
of the witnesses than in cases in which the determina- 
tion of the issue of fact depends entirely upon the oral 
testimony of witnesses who are alleged to have wit- 
nessed an occurrence. C Nani BALA SEN v, AUCKLAND 
gute Co., Ln., 52 O. 602; (19257 A. R. (0.) 898 679 
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b. 
——— Suit instituted on behalf of major treated as 


minor—Amendment-+Limitation, expiry of, "effect 


of —Limitation Act (IX of 1908), s. 22. z h 

A suit was filed on behalf of a minor plaintiff and 
the plaint was signed and verified by the next friend 
of the minor. During the pendency of the suit it 
transpired that the plaintiff was not a- minor and tke 
plaint was allowed to be amended and the next friend's 
name was removed from the record. By the time that 
the amendment was made the period of "limitation for 
the suit had expired : ° i 

Held, that the suit could not be dismissed a$ barred 
by time merely by reason ofthe fact that. the plaint 
had not been signed and' verified by the plaintiff on 
the date when it had been originally instituted. L 
AMRITSARIA v. GAMUN, 1 L. C. 50 363 


Unnecessary issue, adjudication on—Party 
inviting decision, whether can avoid. h 
A party who has insisted upon the trial of an un- 
necessary issue ina case cannot at the stage of appeal 
be allowed to get rid of the adjudication on that issue 
by urging that it should aot have been investigated. 
N&ther party who has taken the chance of a 
favourable decision, when defeated, can ask a reversal 





on the ground that the issue was not properly tijable 


in that action, N Racuupa® Pragap v. SATHOO , 1009 


Precedents, when binding. ; 

Precedents are useful only so far as they lay down 
the law; they are usually not safe guides when. quese 
tions of fact are involved. See Contract Act, 1872, sa, 

31, 32, 38, 51 438 


Pre-emption—Hindu Law—Joint family—Sale by 
father—Son, whether can pre-empt., 

A Hindu co-parcener cannot pre-empt a sale made 
by his father by reason of the fact’ that he is a co- 
sharer as a member of the joint family in some other 
portion of the tenure. @Sxro DULARE v. BALI NATH, 
12 O, L. J. 300; (1925) A.I. R. (0.) 443 287 


e 
—»— Priæ, payment of, proof of—Market value, 
„price paid in excess ofg-~Burden of proof. 

In a suit to enforce a right of pre-emption in 
which the plaintiff impugits the correctness of the 
price stated in the instrument of sale, although the 
burden of proof ison him to show that the property 
has in fact been sold below the stated priae, yet very 
slight evidence is ordinarily sufficignt to. establish 
his-case, and when such case is establishe@ it rests 
upon the defendant to prove by cogent evidence 
that theStated price is the correct one. ° 3 

In the absence of evidence to prove that the price 
fixed was not actually meant to be paid dr that it 
was fixed with intention of making the pre-emptive 
price higher so as to defeat or fetter pre-emption or 
that the amount was .actually paid under an 


arragement that a portion should be handed back. 


or that th® vendor should receivetredit for the 
same in some other way, the-mere fact that the 
price, paid is in excess of the inarket price makes no 
difference. x 

A vendor is entitled to get the best price for hig 
property and the fact that he is cognizant of the 
sinister motives of the vendee and in fact abets or 
whetts them makes no difference provided that 
he does not commit any fraud on any party concerfed, 


In a suit for pre-emption the burden primérily’ 


rests on the plaintiff to support his allegation Ly 
some prima facie evidence that the price entered in 


+ 


. 


," decree. 
© A. L R. (L.) 380; 6 L. 316;7 L. L. J. 161 163 
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the esale-deed is fictitious ar inflated, and even if 
the defendant's admission that the consideration was 
paid privately and not before the Sub-Registrar, 
be, treated as evidence in favour of the pre-emptor 
50 as to shift the burden to the defendant to adduce 
cogent evidence .in support of the payment of the 
price recited in the deed, the defendant can dis- 
charge the burden so. shifted by proof of facts and 
circumstances ‘showing that the price stated was 
actually paid: N Surwadz v. RATIRAM 768 


———_ Proprietors and under-proprietors, whether 
co-sharerse See Oupu Laws Act, 1876, s. 9 (2), (3) 
53 


, right of—-Priority, determination of ~Vendee 
becoming co-sharer in patti. See AGRA PRE-EMPTION 
Aer, 1922, s. 12 114 


— right of, whether lost—Re-transfer to vendor 
during pend@ncy of suit. See AGRA PRE-EMPTION 
Aor, 1922, s. 19 219 


suit—Decree set agide on appeal but restored 
in second appeal—Period'for payment, eatens®n of 

—Appellate decree, effect of. 

A suit for pre-emption. was decreed by the Trial 
Court. The vendee appealed and the Appellate Court 
‘set aside the decree Sf the Trial Court. The plaintiff 
then preferred a second appeal with the result that the 
decree of the Appellate Oourt was set aside and that 
of the First Court was restored. The plaintiff had 

- failed to pay in the pre-emption price within the time 
prescribed by the Trial Court's decree : 

Held, that the only effect of the decree passed in 
second appeal was to restore the decree of the Trial 
Court, and that it did not operate to extend the time 
for payment fixed in the Trial Court's decree, and that 
the plaintiff having failed to comply with the terms of 
the latter decree was not entitled to enforce that 

L Suxaram Dass v. Nazar MUHAMBAD, (1925) 





amma, suit for—Sale of hous8—Physital poss&ssion 
—Limitation, commencement of. See LIMIITATION 
Aor, 1908, Seu. I, ART. 10, 444 


syit—Transfer to superior pre-emptor, effect 





07, e 
A. transfer OÈ property to a superior pre-emptor 
during the, pendepcy of a suit by another pre-emptor 
and after the last date on which the former could have 
sued for pre-emption, cannot be regarded as a transac- 
tion in which the transferee enforces his right of pre- 
emption. Jan MUHAMMAD v. Nasir Kuan, 1L. C. 
345; (1925) A. I. R. (L.) 614 170 


Under-proprietary right, creation of, for con- 
sideration—Sale of: under-proprietary right—Rent 
reserved in excess of Government revenue—Pre-gmp- 
tion, whether» can be claimed. 

Where a superior proprietor in consideration of a 
price paid executes a document creating an under- 
proprietary right, the transaction amounts to afsale 
of under-proprietary right and gives rise toa right 
of pre-emption. The mere fact that the rent reserved 
in the document is in.excess of the Government 
revenue is not in any way inconsistent with the 
transaction being one of sale of under-proprietary 
rigbi. Hach case must, however, be decided on the 
terms of the particular document to be construed. 

A document created a heritable transferable and 
perpetual bit right in favour of the defendant and the 
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grantor did not reserve any right of. re-entry or any 
other right whatever in the property except the right 
to receive the rent specified: A 

Held, that the transaction amounted to a sale of 
under-proprietary right and gave rise to aright of 
pre-emption. O Ram BALI SINGH v. JAGDAT SINGH, 2 O. 
W. N. 367; 12 O. L. J. 391; (1925) A. 1. R. (0) Sr 

42 
Vendee acquiring leasehold rights in property 

—Merger—Pre-emptor, whether can obtain khas pos- 

session. , 

If the vendee of a property subsequently acquires 
leasehold rights from the lessee of the property. the 
lease rights merge into the owner's rights and the pre- 
emptor is,entitled to khas possession on payment of 
what the vendee had to pay to acquire those rights, 
N Kisan v. Manwar Sania, (1925) A. I. R. (N.) 406 780 


Waiver of right—Right, whether can be subse» 
gently asserted, 

A person who has once waived his right of pre- 
emptionis debarred from asserting it afterwards 
either as a plaintiff or as a defendant. L Guannun 
RAM v. JATTU Raw, (1925) A. I R. (L.) 442; 7 L. L. J. 
183 ' 928 


Presidency Small Cause Courts Aċt (XV of 
882), S. 41— Bombay Rent (War Restrictions) Act 

II of 1918), s. 2 (d)—-Landlord and tenant —Person 

let into possession by tenant, whether occupant— 

Ejectment proceedings—Small Cause Court, power 

of—Sub-tenant, whether tenant of landlord—Privity 

of contract. 

A tenant cannot defeat his landlord’s right of 
having recourse tothe provisions of s.41 of the 
Presidency Small Cause Courts Act by giving posses- 
sion of the demised premises to a third party, The 
third partyin sucha case becomes an “occupant” 
within the meaning of s. 41 and the Small Cause Court 


-has jurisdiction to give the landlord or owner of the 


premises possession against such an occupant. 

Such a person, however, although an occupant as ` 
against the owner or the landlord does not become a 
tenant within the meaning of the definition contained 
in s. 2 (d) of the Bombay Rent (War Restrictions) Act. 
Therefore, where a tenant sub-lets premises, he 
becomes a landlord with regard to his own tenant, but 
his tenant does not come in contact with the original 
landlord unless there has been an assignment by which 
the rights and liabilities of the original tenant have 
been transferréd to his sub-tenant, so that privity of 
contract arises between the landlord and the sub-tenant. 
Consequently the sub-tenant is only a tenant within 
the meaning of the Bombay Rent (War Restrictions) 
Act with regard to his own immediate landlord, and 
when the owner of the premises seeks to evict his own 
tenant, he cannot be opposed by the person who has 


been puf in possession without his consent by his e 


tenant. B PERURI- SuRYANARAYAN® v. W. L. NARSIMHA 
27 Bom. L. R. 938; (1925) A. I. R.. (B.) 415; ae 


Presidency Towns Insolvenéy Act(Ill of 1909), 
ss, 17,18—Civil Procedure Code (Act V of 1908), 
` s. 55—Eaxecution of decree~-Arrest of judgment~ 
debtor—Adjudication order, ‘effect of—Security— 

Protection order, effect of —Procedure. 

Where a judgment-debtor is arrested in execution 
of a decree and is brought before the Court and 
produces an adjudfeatich order which has been passed 
after the date of-the® order direeting his arrest, the 


. 


¢ 
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- Execution Court should not release the judgment- 

debtor without requiring him to give the security 
under s. 55 of the ©. P. C., that he would appear 
yhen called upon in any proceeding upon the appli- 
cation for his arrest or upon the decree in the execu- 
tion of which he was arrested. The object of this 
requirement is to compel the insolvent; when he has 
obtained an adjudication order, to be also reasonably 
diligent in proceeding with his insolvency in a 
bona fide manner. In the event of his failure to doso 
or otherwise displaying bad faith it would always be 
open to the Insolvency Court to grant-leave for his 
arrest, and if the insolvent failg to appear in the 
Execution Court when so required it would then be 
open to that Court to enforce thé security bond 
against tlfe sureties and recover the full amount of the 
bond for the benefit of the decree-holder. ` 

Where, however, the proceeding for the arrest of 
the judgment-debtor has been commenced - subse- 
quently to the adjudication order, the bar under s. 17 
of the Presidency Towns Insolvency Act would have 
arisen and it would no longer be compétent to the 
Execution Court to order the‘arrest of the judgment- 
debtor without the leave of the Insolvency Court. 
Likewise if the insolvent has obtained his protection 
order from the Insolvency Court before his arrest 
even in a case where the proceeding had commenced 
prior to the adjudication order, it would be equally 
illegal for the Execution Court to order his ames? 
or compel the execution of a security bond as 
regards any debt covered by such protection order, 
It would; however, be open to the decree-holder 
under s, 17 of the Presidency Towns Insolvency Act 
to apply to the Judge exercising the insolvency juris- 
diction for leave to arrest the judgment-debtor. R VIs- 
WANATHAN UHETTYAR v, ABDUL Masın, 3 R. 187; (1925) 


A. I. R. (R.) 305 . ' 381 

Presumption. See ALSO APPEAL (SECOND). l 

——--—- See ALSO HINDU Law. | 

mn Adultery with married woman—Absence of 
husband. -See PeNAL Cope, 1660, s. 451 319 


-—- —— Appropriation of prefits .by cne co-sharer, 
“~~ whether evidence of ousting. See ADVERSE POSSES- 

SION 3 913 
~ Auction sale—Properby sold atlow price— 
Notice of sale~-Fraid, See O. P. C., 1908, O. XXI, 
R. 54 107 


— Collector’s books, value of —Sanad, value of. 








See LIMITATION Act, 1908, Scr. T, Arts. 142,144 894 ` 





Contract by agent as such—Personal liabil- 
ity. See Contract Acr, 1872, s. 230 380 
——-—— Girl ' virgin—Intercourse- with, consent of. 
e See PeNnNAL Cope, ‘1860, s. 376 1056 


—s-——- Hindu widow, property of, whether of her 
husband. o 
There igno presumption that every property which 
a Hindu Widow is found to be possessed of, is 
necessarily property ine which her husband was 
interested. N Yusuwant v. DAULAT "663. 


“Léase, term of, proof of—Absence of legal 
evidence, effect of. See LEASE 1 


ue 





—-— Letter posted or-received by post, = f 

When a letter is duly, posted there may be a pre- 

sumption that- it reached the addrésseen the ordinary 
i Mow we repnih an Wa - 
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` peror, 2 L. O. 59; 26 Cr. L. J. 1393. 
$] 
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Presumption—concld. r 

course of business but the mere fact that a lester , 
has been received through the post raises-no pre- 

sumplion that it was despatched by the person on 

whose behalf it purports to have been written. ê 

Surka HABIB Box v. SAMUEL Firz & Co, LtD., 23 A. L, 

J. 961; L. R. 6 A. 553 Civ. . 5 22 


Oral application, ‘whether made. $ 


Where the facts of a particular case-can form the”. 


foundation for a fair presumption that an application 
was made, the Court would be entitled to. presume 
that such an application was made. B Mun CHAND 
MANAJI MARWADI V. JAMANBI ABDULKADIR, SAHIB, 27 
Bom. L. R. 671; (1925) A. I'R. B.) 443 28 


-— Possession of property stolen from deceased, 
whether evidence of murder. See- PENAL CODE, 
1860, s. 302 . 516 


Record of Rights. See C. P. BAND REVENUE 
Act, 1917, s. 82 > 741 
— Record of Rights—Entry as to rights of ten- 
antin fruits and timber ob trees, See BENGAL TEN- 
ancy@Act, 1885, s. 103 (b) 1020 











— Registration, certificate of. See REGISTRATION 
ý . 5 





. z 61 
— Signature of firm, whether made by’ duly 
authorised person. 
Even in ordinary commercial transactions there may 


be circumstances which entitle one to be satisfied that 


what purports to be the signature of a firm has in fact 
been made by some duly authorised person. 
CHAND AMERSEY V. JAYAGOPAL GANGABISHAN, 26 Bom. L. 
R. 1049; (1925) A. I. R. (B.) 69; 49 B. 245 553 


Principal and Agent—Contract by agent-—Personal 
liability of agent—Presumption. See Contract Act, 
1872, s. 230- 


ther, binds principal, : f 

Any knowledge obtained by an agent prior to his 
employment as such agent, does not amount to in- 
formation “of the fact obtained by the | agent in the, 
course of the business transaeted by him as an agent 


so as to operate as a notice to the principal. N GUNA- 


Bal v. MOTILAL, (1925) A. LR. (N.) 898 625 
—, service on agent, whetier service on Drin- 


cipal— Criminal Law. ° . 

There is no provision in the Cr, P. O. under which, 
a noticé.-iggsued to an accused can ke validity served 
upon hint through his-agent. 


——~— Transaction carried out contrary to instruc- 
tions— Principal, liability of—Accounts settled, when 
can be re-opened—Surcharging “and falsifying—, 
Froawl—Errors, D 2 f 
Where each®transaction tetween the parties is 


regarded asa separate contract and pro-notes are. - 


executed-in respect of the liability of the defendants 
in respact of each transacticn, each pro-note must be 
regarded as a settled account with regard to the 
particular transaction represented by it. ` 
Where a principal contracts to buy through his 
agent’ a certain article for a certain price "carriage, 


paid to-wharf or quay”, that must méan cartiage paid `` 


to the -wharf or quay from which the'article ig to Be 


-despatched and the agent has no right Without cop- 
sultation with the principal to buy an article carriage 


BHira | 


| 380 . 
———— Knowledge of agent prior to employment, whe- ` 


4 


L Sawan SINGH v. Em- *. 
“705. 
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. unpaid, and any charge inctrred by the agent in- 


tespect of the carriage must be borne by him and 

cannot be charged to the principal's account. 

«A principal who with his eyes open pays an over- 

charge to his agent in going through the accounts 

cannot Be held to object to the overcharge later. 
Whexe a single fraudulent error is discovered in a 


settled account the proper order to make is for the re- 


opening of the whole account. 

Where there ds a single important error alleged and 
provet it*is sufficient ‘to entitle the Court to open the 
account, jf it thinks fit todo so either by opening it 


altogether * or by surcharging and falsifying. The 


Court sees fromthe nature and the amount of the 
error that the accounts could not have been- properly 


‘taken and, therefore, that they cannot stand. It is not 


necessary for this purpose to establish more than one 
error; it being i in the view of the Court a reasonable 
inference tha®if there be one mistake’ there may be 
many mistakes,and the opposite party, therefore, 
ought to have the liberty of entering fully into those 
accounts with a-view to proving other mistakes. 

‘In the case ofa principal and agent where the 
parties stand in a fiduciary relation the number of 
errors to justify the -Court.in opening a settled 
account altogether has to be less Gonsiderable than 
where the parties stand in no such relation. RA. 
Rant v. Low & Oo., (1925) A. 1. R. (R.) 210; 3 R.1 

598 
Privy. Council, obiter of, how far binding. 

Where different views of a point of law are possible 
that expressed by the Privy Council even obiter 
must be accepted. N Atsa Ram v. PANDU 178 


Practice—A ppeal in criminal matter, when 


can be entertained. 


The power to entertain criminal appeals in the 
Privy Council arises not from the relation of the Privy 


Council to the Court’ below, as a Court ‘of criminal. 


appeal, but as the Privy Coungil advising the Sovereign 
with regard to the exercise o# the prevogativ® The 
prerogative is that remnant,of the power oféhe Crown 
which remains to the Crown to interfere with Tribunals 
of Justice, which does nd} exist in England at all; it 
has “passed away in the ‘historic development of the 
conapitufion; ‘it used,to exist, nd it does'‘exist to some 
extent in theecase of Crown Colonies, because they are 
mangged directly by the Crown through ministers. Ib 
is doubtéul whether it exists in the case of self- -govern- 
ing dominions. ‘India is not yet a -self-governing 
dominion, but it has been publicly said that India has 


“been récoghized by the Imperial ‘Government as being 


on the avay to becoming a self-governing dominion and, 
therefore, even with regard to India it is with the 
utmost care that the Privy Council ‘should’ pronounce 
any proposition that that-disappearing Paani of the 
prerogative remains. 

Unless, therefore, it can be proved hat there was 
no proper trial at all, ‘that the forms of all judicial 
procedure were ‘disregarded, not merely according to 
local ordinances, but according to the unarying 
character which is common to all, the Privy Council 
wil} not interfere. If there is ‘anything very very 
gross, it might come under the same category, but 
even then the Crown has to be extraordinarily 
ceaitious in asserting the survivor of that very restrict- 


“ed prerogative which existed 50 years ago but may not 


exist now. 
The Privy Council is not a Court of 6riminai appeal 
andewill fot take cognizance of a mere mistake in the 
5 f 4 
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‘exercise of its jurisdiction by fa Court in India. P c l 


HANMANT Rao v. EMPEROR, 27 Bom. L. R. 704; (1925 
A. L R. (P. O.) 180; 49 B. 455; 26 Or. L. J. 1419 (P. C.) 
843 
Probate and Administration Act (V of 1881), 
S. 5—Letters of Administration, grant of —Will— 
Proof required—Admission, qualified, of testator’s 
signature—Burden of proof, whether shifted—Delay 
in making application, effect of—Forgery and fraud, 
allegations of. 
Before the grant of Letters of ‘Administration: with 
the Will annexed the Judge should insist ‘on strict 


. proof of not only that the: testator signed the Will and 


was in his senses af the time but” also that. he under- 
stood the contents of the Will. For this purpose proof 


should ordinarily be forthcoming that the Will, if not - 


written by himsalf, was read’ over to him. N KEsHEO 
v. ViTHAL, 8 N. L. J. 123; (1925) A. I. R. (N.) 427 468 


Promissory-note, suit on—Material alteration, what 
amounts to—Alteration beneficial to debtor, effect 
of. 


Where in answer to a suit on a promissory-note, the 


defendant alleges that the note has been materially - 


altered after its execution without his consent and 
such alteration is proved, the test as to whether the 
elteration invalidates the note or not isnot whether 
the pecuniary liability of one of the parties has been 
increased by the change. 
whether the alteration would be beneficial or detri- 
mental to the parties sought to be charged on the con- 
‘tract. The important question is whether the integ- 
rity and identity of the contract have been changed. 
The rate of interest to be charged ona loan is one of 
the most important conditions in a contract of borrow- 
ing and lending. An alteration inthe terms of this 
condition whether it is detrimental or beneficial to the 
debtor is a material alteration which invalidates the 
document. R Gopta THAMMYA VÊG. NARISANMULU,.3 R. 


(227; (1925) A. I. R. (R.) 283 . 657 - 


Provinclal Insolvency Act (V of 1920), s. 4— 
Insolvent's property, sale of—Objection by claimant 


It is of no consequence ' 


—Court, duty of. - is 


An order passed by a Court under s. 4, Provincial 
Insolvency Act, which does not indicate that the Court 
applied its mind to determine the question whether 
the claimant had any title to the property claimed, oy" 
whether the debtor had a saleable interest in the pro- 
perty, is not*in accordance ‘with law and must be set 
aside. C Novan Tara Dast v. SAMBHU Natu Mipuya, 
52 0. 662; (1925) A. I. R. (C.) 932, 761 


———— S$. 4, order under, Shihet appoaleble. 
“See AppEAL 


S. 10—-Insolvency—Adjudication, petition: sda 
—Unable to pay his debts,’ meaning of. 

Section 10 of the Provincial Insolvency Act should 
not be so strictly construed as to*provide qmeans of 
defeating the provisions of the Punjab Alienation of 
Land Act, or, where a sale of the whole of a 
debter’s land would be necessary to provide sufficient 
money to pay his debts, to debar him from seeking 

ATE. 

Where, however, a dehtor himself shows the value 

of his property as several times the total of his debts 


. it is obvious that he is not unable to pay his debt, 


within the meanjng ef s. 10 of the Provincial Insol- 
vency Act. L Dan Kuan v. CHANDI Raw, (1925) A. I. R. 
(L) 630 585 


4. 


A A. IR. (A) 467; L. R.6 A. 526 Civ. 


| 142 
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S.10—Insolvency, petition for—Debtor un- 
able to pay debts, meaning of. 
e Where it appears prima facie that a petitioner for 
insolvency is unable to pay his debts his application 
should not be rejected merely because upon a nice 
calculation of the value ofthis assets it might be 
possible to hold that the value of the assets exceeds 
the amount of his liabilities. L Mrr Sinau v. Raw 
SINGH-JAMIAT Sıxan, (1924) A. I, R. (L) 724: 6 L. L.J. 
306 . 325 


——— $8, 20, 54,-56—Transfer by insolvent--Re- 
ceiver, whether can remove transferee from posses- 
sion. : . 

Where%n insolvent has transferred his property in 
such a way-that the transfer can be annulled by the 
Court under s. 54 of the Provincial Insolvency Act, a 
Recéiver appointed under the provisions of the Act 
would have no authority as against the transferee and 
would have no power to remove him from the posses- 
sion or custody of the property transferred to him 
until the transfer has been annulled. R N. N.S. Cuerty 
Ermm v. THe Barr or District Court, (1925) A. I. R. 
(R) 224; 4 Bur, L. J. 56 oo a. 61 


S. 27, sub-s. (2)—Order rejecting applica- 
tion~-Appeal, whether maintainable. 

No appeal lies against an order rejecting an applicag 
tion made under s 27, sub-s, (2) of the Provincial In- 
solvency Act. O In the matter of GANGA ee 

9 
8.28 (5)—Bundelkhand Alienation of Land 


_ 








Act (III of 1908), s. 16—Land belonging to agricul-. 


turist, whether exempt from attachment and sale— 
Insolvency—Land, whether vests in Official Receiver. 
Land belonging to a member of an agricultural 
tribe which is protected from sale in execution of a 
decree by the provisions of s. 16 of the Bundelkhand 
Alienation of Land Act falls within the purview of 
sub-s. (5) of s. 28 of the Provincial Insolvency Act 
and ‘does not vest in the -Official Receiver on the 
‘ insolvency of the proprietor, A NIET SINGH v. RECEIVER 
or THE [STATE oF GAJRAJ Singa, 23 A. L. J. 648; (1925) 
488 


| s. 34--Debt incurred after adjudication, 
whether proveable under Act—Remedy of creditor. 
Section 34 of the Insolvency Act lays down by 
implication that if a debt is incurred by the insolvent 
‘after adjudication, it is not proveable under the Act. 
‘Therefore, a creditor who lends money to an insolvent 
after the date of the adjudication is remitted to. his 
ordinary remedy under the law. O Kant v, “Aqua 
Sarm, 20. W. N. 699; (1925) A. L R. (0) 668 923 


S. 38—Composition—Procedure—Proposal by 
insolvent accepted by Court—Notice to crediturs, ab- 
sence of—Arrangement, whether binding on creditors. 

* The procedure prescribed by s. 38 of.thé Pro- 
vincial Insolvency Act fust be strictly followed in 
the caseg a composition and where this is not done, 
the so-called composition cannot be held binding 
upon the creditors. 7 : 

An insolvent offered to place half of his land at 
the disposal of the Court so that the creditors may 
be paid out of its income and the proposal was 
accepted by the Court. Thereafter some of the 
creditors applied for the attachment of some move- 
able property belonging to the insolvent and the 
insolvent objected to the attachmei™ on the ground 
that a composition had been arriv€d at between him 


INDIAN CASES, ° 
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Provincial Insolvency Act—1920-gconeld, 


and the creditors, and that as long as the composition - 


remained in force the creditors had no right to levy 
tia against any other property belonging to 


m: - ’ e- 

Held, that the procedure laid down in s. 38of the 
Provincial Insolvency Act not having been ‘followed 
before the offer made by the insolvent was accepted 
by Court, the arrangement was not binding on the* 
creditors and did not operate as a composition. L 
MUHAMMAD ASADULLAH Kuan v. Sant Ban, 1 L. nes 


8. 50—Receiver, appointment of--Insolvent's 
property, portion of, whether valid. 

Where a Receiver is appointed under s. 50 of the 
Provincial Insolvency Act, the appointment should pot 
be in respect of a part of the insolvent’s property only. 
R N. N. 5. Cuerry Firm v. Tae Barrer or DISTRICT 
Corr, (1925) A. I. R., (R.) 224; 4 Bur. Is. J. 56 61 


8.53 -Transfer by insolvent—Application 
toavoid transfer—Official Beceiver, whether necessary 
part8—Reportof Oficial Receiver, whether admis- 
sible—Burden of proof. ` : i 
The report of the Official Receiver in-connection with 

an enquiry under s. 53 or 54 of éhe Provincial Insolvency 
Act is not by itself legal efidence 8n which a finding 
as to the validity of the transaction can be based. 

It isthe Official Receiver at whose instance an 
enquiry into the fictitious nature of a transaction 
under s.53 of the Provincial Insolvency Act should 
be made and it is the Official Receiver who should be 
treated as the principal party representing the whole 
body of the creditors in such a proceeding. 

In such a proceeding the burden lies on the person 
who tries to bring himself within the exception by 
asserting that he isa purchaser’ or encumbrancer in 
good faith and for valuable consideration. A Basanti 
Barv. Nanyue Mat, L. R. 6®A. 397 Civ.; 23 A. L. J. 792, 
46 A. 864 357 


— 5, 59°-Receivér—Institution of suit on be- 
half of *nsolvent—Leave of Court, whether necessary 
—Leave, whether must be- iy writing. + , 
The permission granted to a Receiver appointed 

under the Provincial Insolvency Act by the Insol- 


vency Court, for the inetitution*of suits on pthalf 
of the insolvent need not be in writing. i .. 
The mere fact that the Receiver hae not obtained 


the permission of the Insolvency Court to institute 
a suit is got fatal to the suit, as the objaining of 


such leave isa matter between the Receiver and the- 


Insolvency Court whose officer he is and cannot be 
pleaded as a valid defence by a third person to that 
suit.M MAHOMED Gauir v. ABDUL RAHIM 419 


Provincial Small Gause Courts Act (IX of 1887), 
s. l”—Application to set aside ex parte decree— 
Security, f@lure to furnish, withth limitation, 
effect of. i , 

The, provisions of s. 17 of ‘the Provincial Small 
Cause Wourts Act are mandatory but are sufficiently 
complied with by satisfying the-requirements of the 
section before the time prescribed for an application 
to set aside the ex parte decree in the Limitation Act 
has elapsed. Where, however, the deposit is madeor 


the security is furnished after the expiry of fhe. 


limitation for making an application to set aside she 
ex parte decree, it cannot be held that the provisions 
of the section have been complied with. O, SITARA v, 
Mata Din, 2 O. W. N. 440; (1925) A. L R. (09 446 482 
. 

e 
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-t-t S. 25,8ch. I, Art. 35 (j)—Suit to recover 
price of goods wrongfully attached and sold, nature 
of—Appeal, whether lies—Revision—Jurisdiction. 

As suit to recover the price of goods wrongfully 
attached and sold in execution of a decree was filed 
on the Regular Side in a Court, the Presiding Officer 
of whichealso possessed small cause powers. The 
suit was heard and decided in a manner that lent some 
colour to the ‘suggestion that it was decided as a Small 
Oause. Plaintiff filed a revision in the High Court 
against the decree of the Trial Court: 

Held, (1)-that the suit fell within the purview of 
Art. 35 (7) of Sch. II, to the ‘Provincial Small Cause 
Courts Act and was, therefore, excluded from the 
cognizance of a Small Cause Court; 

(2) sthat the suit must be taken to have been decided 
by the Trial Court on the Regular Side and inasmuch 
as an appeal was competent against the decision of 
the Trial Court, % petition for revision was not main- 
tainabe. L BoDH Rasv. SECRETARY or Stave FOR INDIA, 
1L. Q. 262 982 


e 
Sch. II, Arts. I, 15—Sale of immoveablé pro- 
perty—Contract falling through—Suit to recover 





purchase-money+-Small -Cause Court, jurisdiction of , 


. —Secand appeal, whethe? cgmpetent. 


When a contract of sale of immoveable property 
falls through (or the sale is set aside or is otherwise 
incomplete), and the vendee sues to recover back 
the -purchase-money from the vendor, such suit is 
small causa, and neither Art, 11 nor 15 of the Provin- 
cial Small Cause Courts Act prevents the suit being 
tried in Small Cause Courts. 

No second appeal lies from a decree in such suit 
when the amount of subject-matter of such suit 
dozs not exceed in value five hundred rupees, N 
“Upatgam v. THAKUR PRASAD 


Art, 35 af—suit to recover price of 
trees cut and removed by tenant, whether cognianble 
by Small Cause Court. . . . 


The plaint ina suit byêa landlord aghinst an 
occupancy tenant for recogery- of the price of certain 
trees alleged to have been cut and removed by the 
tenant, stfited that the tenant had misappropriated 








the trees and that his act wascontraty to law and’ 


justice’: 

Held, that the Suit fell within the purview of Art. 35 
(ii) of Sch. II to the Provincial Small Cause Courts 
Act and was, therefore, excluded from the cagnizance 
òf a Small Cause Court. A Onunni v. BALDEO SINGH, 
L. R.6 A, 149 Rev, A 89 


aceea Art, 35 (J). 

A suit to recover the amount of a cess illegally 
recovered from the plaintiff by the defendant Munici- 
pality together, with interest on that sym by why of 

. damages or compensation, falls within the purview of 
Art. 35 (j) of Bch. TI to the Provincial Small Cause 
Courts Act and is, therefore, excluded from the 
cognizance of a Small Cause Court. B Karvan Moni- 
OIPALITY v. Govinp Karsan Ramur, 27 Bom. L. R, 447; 
(1925) A. I R. (B.) 419 580 


Public Gambling Act (ill of 1867), s. 13—Public 
, Place, meaning of—Serai used as stand for hackney 
carriages, whether public place. i 
A. place which is in any way dedicated to the use 
of the public is a public place within the meaning of 
8.13 of the Public Gambling Act. In case, however, 
of aplace which is owned privately and which is 
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not dedicated to the public, the question whether. 
it is a public Pa depends upon the character of 
the place itself and the us actually madeof it, A. 
public place within the meaning of the section is a 
place where the public go, no matter whether they 
have a right to go there or not. ` ” 

A serai taken on rent by a Municipality and used 
as a stand for hackney carriages, which is resorted to 
by the public, is a public place within the meaning of 
s. 13 of the Public Gambling Act. L NURA v. EMPEROR, 
IL. Ċ. 288; 26 Cr. L, J. 1455 975 


Public policy. See: CHAMPERTY . 229 
——,, meaning of —Different instances of. 

The general head of public policy covers a wide 
range of subjects and the doctrine of public policy 
is one which must also be applied with caution. The. 
doctrine may legitimately be invoked if the real 
object of an agreement is to interfere with the 
course of justice. 

An agreement to stifle a prosecution is dis- 
tinguishable from the lawful compromise of a com- 
poundable offence. But if the offence is not com- 
a meg under the law, acompounding of it must 

eheld to beillegal and opposed to public policy, 

If the effect of an agreement is to take the 
administration of the law out of the hands of 
the Judges and to put it into the hands ofa private 
individual to determine what is to be done in the 
particular case, the agreement is opposed to publia 
policy. On the other hand there is nothing to prevent 
a creditor from taking a security from his debtor 
for the payment of a debt due to him even if the 
debtor is induced to give the security by a threat of 
criminal proceedings so long as there is no agreement 
not to prosecute. 

A man to whom a civil debt is due may take a 
security for that debt from his debtor even though 
the debt arises out of a criminal offence and he 
threatens to prosecute for that offence, provided he 
does not, in consideration of such security, agree not 
to prosecute. He must not by stifling a prosecution 
obtain a guarantee from third parties. . 

Where a bona fide debt exists and the transaction 
between the parties involves a civil liability. as well 
as a criminal act, a mortgage given by the debtor 
and a third party as security for the debt is not 
void under s. 23 of the Contract Act. © DWIJENDRA 
Nats MULLIOK v. Gorr RAM-GOVIND Ram, 29 0. W.N. 
855; 42 0. L. J. 90 200 


Public servant—Public duty—Non-discharge—Lia- 
bility—~Police Officer's neglect in receiving complaint 
of theft—Cause of action—Damayes. 

The non,discharge of a public duty by a public 
servant does not give a right of action in damages to 
any member of the public. Therefore, if a Police 
Officer ,does’not receive or take down a complaint or, 
report of theft, he is liable to be dealt with depart- 
mentally by his superior officers for neglect of dut 
but no action in damages lies against him fe: breac 
of public duty. M KAIMBHOTUP V. ASHREEF Hussain, 


49 M. L. J 450 945 
———, summary trial of, legality of. See Cr. P, 
C., 1898, s. 260 972 


Punjab Allenatlon of Land Act (XHLof 1900), s. 
6, (1) (b)—Mortgage by agriculturist in favour of 
non-agriculturist—Form of mortgage. 

Where a mo®%gagé-deed executed by an agri- 
culturist in favour*of a non-agriculturist provides 
that the-mortgage should take the form prescribed 


® 
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e 
in s. 6 (1) (bi cf the Punjab Alienation of Land Act, 
which is one of the forms prescribed by law for mort- 
gages granted by a member of an agricultural tribe 
in favour.of a mortgagee not a member of an agri- 


-, cultural tribe, the mortgage. is perfectly valid. L 


PÊNJAB BANKING Co., Lrp. v. MunasmeD HUSAIN KHAN, 
6 L. 844; (1925) A, L R. (L.) 542 615 


Punjab Tenancy Act (XVI of 1887), s. 77 (3) 
—Landlord and tenant—Suit to recover possession of 
holding by heirs of occupancy tenant—Jurisdiction 
of Civil and Revenue Courts. . 


A suit by the heirs of an occupancy tenant to re- 
cover possession of the occupancy holding from the 
landlord is cognizable by a Revenue Court and not by 


a Civil Court. L Bora SINGH v. JAGU, 1 L. C. 307 884 - 


Putnl Law—Putnidar, status of—Brick making— 

Landlord, whether can object. 

The relation between a zemindar and a putnidar is 
very different from that between an owner in fee 
simple and a lessee for a term of years. 

A putnidar, in the absence ofa stipulation to the 
contrary in the document creating the putni, can put 
the land to any use he likes, and the only matter to 
be considered is whether the use made of the land 
affects the landlord's security in the matter of the 
rent reserved. Ifthe use does not threaten the com- 
plete destruction of the property, or if it does not 
threaten such a change as to endanger the rent, he 
zemindar has no cause for complaint. 

. The use of putni land for the manufacture of bricks 
is wholly consistent witha putnidars right. 

A restriction against the digging of tanks in a 
document creating a putni cannot by analogy -furnish 
a restrictive covenant against brick-making. 

Per Chakravarti, J.—Putni taluks were really 
grants of the zemindar’s interest without restrictions 
unless specially mentioned in the pattah. C SUREN- 
Dra Narain Sinna v. Besoya SINGH Dupxorta, 41 C. L. 
J. 527; 52 O. 655; (1925) A. I. R. (O) 962 -785 


Rallways Act (IX of 1890), s. 72 (2)—Carriage of 

. goods—Risk Note signed by person delivering goods to 
Railway—Consignor, whether bound —- Risk Note 
Form “B"—Suit for damages for short delivery — 
Loss, proof of—Burden of proof. 


Where a Risk Note is signed by the person deliver- 
ing goods to a Railway Oompany for carriage, the Risk 
Note is binding upon the consignor by virtue of the 
provisions of s. 72 (2) of the Railways Act. : 
` In a suit by a consignor against a Railway Company 
for recovery of damages for short ‘delivery of goods 
consigned to the Railway Company for carriage under 
Risk Note Form #B” the Railway Company cannot 
claim exemption under the provisions of the Risk Note 
unless it establishes that the goods have actually been 
“lost to the Company. A East INDIAN RAILWAY v. BRIJ 

A KISHORE, L. R. 6 A. 519 Civ.; (1925) A. E R. ae hel 
: : ? . * 97 


———+, 8. 77—Notice—Amount of compensation 
claimed not mentioned, effect of—Suit for compensa- 
tion for damage to *goods—Ownership ‘of plaintiff 
not disputed—Railway receipt not endorsed in plaint- 
iff's favour, effect of. 4 
Section 77 of the Railways Act merely, requires that 

a demand for compensation must be made and does 

not.enact that the money value of the claim must be 

stated in the notice of demand. A notice under the 

a ° e 
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section is not, therefore, vitiated owjng to the omission 
to mention the amounf of compensation claimed, 

In the absence of any contention that a persêh who 
claims compensation for damage causéd to a consign- 
ment owing to the negligence of the. defendant 
Railway Company, is not the owner of the goods ton- 
signed, the suit cannot be dismissed merely on the 
ground that the Railway receipt has not been endorsed 
in his favour by the consignor who had consigned the 
goods for being delivered to self. N SHEONATH-JAI- 
NARAYAN v, G. I. P. RAILWAY Co., Lrp., (1925) A. I. R. 
(N.) 405 ` _ 490 


————. 8. 77—-Suit to recover compensation, non-de- 
livery of goods, whether constitute “Loss”. 


The mere fact that a person who sues a Railway 
Company for compensation for non-delivery of goods 
consigned to the Company for carriage puts forward 
8 case of non-delivery only does not necessarily lead 
to the conclusion that it is not a cage of the loss of 
the goods. The fact of non-delivery is the effect 
which may ensue from several causes, for instance, 
from wrongful detention or from loss of the goods. 
The distinction between” loss and non-delivery for 
purposes of Arts, 30 and. 31 of Sch. I to the Limitation 
Act does not justify a conclusion that the .word 
“loss” in s.77 of thé Rajlways ‘Act excludes non- 
delivery of the goods. eA claim efor compensation for 
non-delivery without more, merely asserts that the 
goods were not delivered at the agreed time or 
within a reasonable time. Such a claim asserts 
nothing as to the cause of non-delivery. Where 
wrongful detention is not pleaded or put in issue a 
claim merely for compensation for non-delivery must 
be understood as including or involving a claim for 
compensation for the loss of the goods within the 
meaning of s. 77 of the Railways Act, and the plaintiff 
must serve a notice upon the Railway Company in 
accordance with the provisions of' that section. O 
BENGAL AND Norra Waprern RAILWAY Co, v, Sproran 
MANAGER, Court or Warps, 120. L. J. 162; 20. W. N. 
2516 (1929) A. IR. (03 419 139 

e 


$. 140—Noticg to swe—Modes of service— 
No service, whether no notice. 


The word “may” in s. 140 of the Railways Act is 
used because the law allows notice to be served in 
one of the three modealaid down in the sectiðn. It 
gives an option to the person who is required sto give 
notice to choose any one of the three modes pre- 
scribed therein. Jf a notice is not served in com- 
pliance with any of the three modes mentioned in 
the section it must be held that there is mo notice in 
law. O BENGAL AND Norra-WeEsTERN Ry. Oo. y. SPECIAL 
MANAGER, Court or Warps, 12 O. L. J. 162; 20. W.N. 
251; (1925) A. L. R. (0.) 419 .. G 139 


Receiver—Appeal against high rate of maintenance 
—Receiver, appointment of, to furnish data to appel- 
lant—Legdtity. noo 
Under the provisions of C. P. O. a Receiver can be 

appojnted only for safeguarding property, and not for 

enabAng an appellant, in possessioh of property, to. 
collect materials from the Receiver’s management and 
accounts for proving at the hearing of the appeal that 
the lower Court had awarded maintenance at a high 
rate. M RAJAMMAL v. TYyAGARAJA Iver, 22 L. W. 316; 
(1925) A. I. R. (M.) 1245 343 A 


, appointment of, discharge - of—Partition - 


e . 


o 


aw 
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. order, effect®of. See O. P. Cz-1908, O. XL, r. 5 
93 


a, appointment of, in respect of portion of pro- 


perty, whether valid. See PROVINCIAL INSOLVENCY 
Act, 1920, s. 50 61 
s 
==, appointment of, object of —Possession of pro- 
perty’ in' medio. See C. P. C., 1908, O. XL, R. 1 





. 183 T 


, appointment of—Principles governing—Ap- 
- pointmenht of party as Receiver, when justified. 
See C. P. C.p 1908, O. KL, r. 1 : 104 


> appointment of, whether legal—Dispute relat- 

ing to Immoveable preperty—Attachment of pro- 
erty, person appointed in charge. of, whether a 
eceiver, See Cr. P, O., 1898, ss. 145, 146 514 

, interim, duties and powers of. See aes 


Loa by Receiver for management of estate 

—Liability of Receiver—-Liability of person for whose 

benefit loan was incurred. 3 

The ordinary rule is that a Receiver put in charge 
of property for the purpose of managing it isfherson- 
ally responsible toany person with whom he may 
contract a liability for the purpose of managing the 
property, looking to be reimbursed from the estate 
itself’ Where, hdwwever, money is borrowed by a 
Receiver pursuant to an express order from the Court 
and re-payment of the money is made a charge upon 
the assets only, the personal liability of the Receiver 
is excluded. i8 

A Receiver even if personally liable may create a 
liability upon the estate of the person for whose benefit 
the loan is taken. As the acts of the Receiver are the 
acts of the Court the estate cannot be permitted to 
enjoy the benefit of those acts without being held 
responsible for the obligations arising out of them. 


-© 
VENCY 





Pat Dest Prasnan DHANDHANIA V. MAHESH LAL, ay i 


Pat 201; (1925) A. I. R. (Pate) 602 


, Official, report of, value of—Trangaction, 
fictitious, enquiry into, wh&ther Official Reteiver a 
necessary ‘party. See PROVINCIAL INSOLWENOY Act, 
1920, s: 53. ee 357 

Suit on behalf of insolvent, institution of— 
Leave ef Court, whether necessary, whether must be 
in“ writing, See Provinica INGOLVENOY Act, 1920, 


8.59 4 419 
—— whetlfer can be appointed sou motu. See O. 
Pi a., 1908, s. 94 (d) 794 





J e- 
x „Whether can remove transferee from posses- 
sion., See PROVINICAL INSOLVENCY ACT, 1920, 5. 54 61 


Record of Rights—Entry as to rights of tenant in 
> fruits and timber of trees, nature of—Presumption 
- of correctness. See BENGAL Tenancy Act, 18835, s, 103 
(b ; : z “1020 
„entry in, presumption of, corrftness of; See 

C. P. LAND REVENUE Act, 1917, 5. 82 741 


——- Presumption of correctness. See aLsofBERAR 
LAND Revenue Cops, s. 96 (1) 763 


Redemption, equity of, sale of—Minor's property, 
~ whether minor can claim redemption. See LIMITA- 
a gron Acr, 1908, Sow. I, Arrs. 44, 148 602 


—t—., suit for—Mortgage—Sale of mortgaged pro- 
p erty by mor tgagee—-Transferee taking with notice 
. . j x 
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Redemption—concld. “ y e 
of mortgage—Limitation. See LIMITATION Aor, 1908, 
Sou, 1, Arts. 134, 148 189 
—, suit for—Resistance of, by vendee, whethér 
valid—Acknowledgment of subsisting mortgage. See 
MORTGAGE * 118 


Registration, certificate of— Presumption. 

A certificate of the registration of a document is 
proof that the document was duly registered in the 
manuer duly provided for by law. L PUNJAB BANKING 





yas 


Co, Lrp.,.v. MUHAMMAD Husa Kunay, 6 L. 344; (1995) | 
615 


A. L R. (Li) 542 


Refusal of executant of document to appear— 

Notice, effect of. 
The refusal of an executant of a document to appear 
‘after notice before the. Registration Authorities 
amounts .to a denial of execution. L PUNJAB BANKING 


: Co, LTD. v. Munamsiap Hossain Kuan, 6 L. 344; (1925) 


A. L. R. (L) 542 615 


, whether necessary— Agreement for payment 
of money and profits of property., See CONTRACT ACT, 
1872, s, 23 573 


, whether notice—Failure to search registers, 
effect of. 

Itis an almost universal practice in the Punjab 
` to consult the publie registers in order to ascertain 
whether property, a transfer of which is proposed to 
ebe taken, is already encumbered. Therefore, even 
if the registration of a mortgage-deed does not 
amount to constructive notice of the mortgage to 
every person, the neglect of a subsequent transferee 
of the property to search the public registers in 
order to ascertain whether a mortgage does or does 
not exist, would attract the effects of notice. L Pun- 
JAB BANKING Co., Lrp. v. MUHAMMAD Hussain Kuan, 6 


L. 344; (1925) A. T. R. (L.) 542 615 
, whether notice—-Prior transaction—Burden 
of proof. 


Although it may be expected of every man of 
ordinary prudence to search the registry before enter- 
ing into any transaction affecting immoveable pro- 
perty, the law does not cast upon him a legal duty to 
do so and a person who seeks to claim a benefit under 
a prior transaction affecting such property must prove 
the good faithfand fairness of the transaction.N GUNA- 
BAT V. MOTILAL, (1925) A..I. R. (N.) 398 625 


Registration Act (XVI of 1908), s. 17—Construc- ` 


tion of document—Petition to Revenue Court for 
mutation—Kamily settlement—Registration, 


A family arrangement as such does not require to be 
embodied in a written instrument; but if a document 
is tendered,in evidence as proving the terms of the 
settlement, the mere fact that the document in ques- 
tion is a petition addressed to a Court of Revenue does 
not exemptit fromthe provisions of‘s.17 of the 
Registration Act. All cases of this nature must be 
decided with reference to the ttrms of the particular 
document under consideration, “and also weth refer- 
ence to the pleadings of the parties, and the manner 
in which the disputed document was tendered’ in evi- 
dence and admitted or rejected by the Trial Court, 

A family arrangement between members claiming 
title to certain property in settlement of their dispute 
“each one relinquishing .all claim im respect of all 
property in dispute other than that falling to his share 
and recognizing the right’ of the others as they haq 
previously asserted ite to the portion allotted to them 


e 
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respectively”, does not by law require to be reduced to 
yyriting at all, much less to be embodied in a register- 
ed instrument. ` 

On the death of one G., the two contending parties 
to the succession, M. and R. presented a petition to 
the Revenue Court, which informed the Court that a 
settlement had been arrived at, and that in accordance 
with the same-they may be recorded as proprietors in 
possession of particular shares in the agricultural 
property. The petition further stated, “As to-the 
remaining other assets left by G., there remains no 
concern in the same on the part of M.” Subsequently 
this document, which was unregistered, was sought to 
be put invidence in civil litigation: È 

Held, that it was possible to treat the document not 
as one which purports to declare, assign or relinquish 
any rights in immoveable: propérty, but which merely 
purports to inform a Court of Revenue of the results 
of a settlement arrived at by oral agreement between 
the parties, and as such not requiring registration. 
A MISRI v. RAJMATI 849 


8.17 (1) (b)—Agresment by collateral not 
to contest gift by childless proprietor, whether re- 
quires registration. See TRANSFER OF PROPERTY Act; 
1882, s. 6 212 

———— 88, 17 (3), 23—Registration of Will—Pre- 
sentation by legatee, after expiry of four month® 
validity of. See Masorrty Acr, 1875, ss. 2,3 | 733 


S, 28—Sale-deed~-Property not belonging to 
vendor, included in sale-deed—Fraud —Registration, 
-validity of —Finding of fraud, based on inferences 
from conduct, legality of. 

An intentional inclusion by a vendor of property 
not belonging to him in the sale-deed, in order to give 
jurisdiction to a particular Registering Officer to 


register the deed amounts to fraud and vitiates the’ 


registration of the document so as, to render it inopera- 
tive and ineffective to confera title on the vendee. 
N Sago Ram v. Soma, (1925) A. I. R. (N.) 460 367 


———~ S. 77—Limitation Act (IX of.1908),s. 14— 
Suit to.enforce registration instituted in wrong Court 
—-Return of plaint—Period occupied, whether can 
be excluded, EE ry. 
Section 14 of the Limitatior Act is not applicable to 


. & suit brought under s. 77 of the Registration -Act to 


enforce registration of a document, and the period 
occupied in prosecuting such a suit in a wrong Court 
cannot be excluded in computing the period of limita- 
tion prescribed by law. N Fate Lar v. SITI 884 


8. 77, scope of—Registration suit—Parties. 
The only person who can present a doeument for 
registration or institute a suit for the purpose under 


s. 77, Registration Act, is the person claiming . under - 


¢he document, and the only person who is entitled 
to deny execution is thé executant. an 

The scppe of s. 77,*Registration Act, is" limited only 
to the engħiry as to whether the document has been 
executed by the persone alleged to have executed it, 

In a suit under s. 77, Registration Act, the Court is 
concerned not with the validity but with the genuine- 
ness of the document sought to be registered. The 
question of its validity must be determined ina suit 
properly framed for the purpose. 
. Ina suit to compel registration of a deed of aliena- 
tion under s, 77, Registration Act, g prior purchaser 
from the alienor is not a propereparty, and cannot 
be allowed to join as a defendant. 
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A ‘proper party’ means the party who may “ba” 


interested in the result of the suit and who may have 
a . right to seek the assistance of the Court in com- 
ing to a decision on the point in issue. G BAIKUNTA 
Kosar Suit v. SARAT CHANDRA Nara, (1925).A. I. R. 
(0.).1257 . 57 


Religious endowment—Money belonging to idol—* 
Application for payment of money—Shebait, whether 
can be required to furnish security. e Ati 
Where an idol, who is entitled to certain moneys, 

comes into Court and asks for payment-of such 

moneys, he can only receive the moneys through a 

shebait and the payment must be made to the shedait, 

but this does not justify the Court in imposing asa 
term of the payment the condition that security should 
be furnished by the shebait. Ifthe property is wasted 
proceedings can be taken to restrain the waste or to 
recover the property that has been wasfed in a proper 
suit. G NewaL KISHORE Jew v. SEcRETARY OF STATE 
FOR INDIA, 29 O. W. N. 891, 671 


Religfous Endowments Act (XX of 1863), 5.14 ° 
—Suit for removal of trustee — Validity of. 
trustee's appointment, twhether can. be gone intb—~ 
Trustee's conduct not inspirtng eqnfidence—Removal. 


In a suit, under s. 14 of the Religious Endowments * 


Act, for the removal ofa trustee, the question of the 
validity of the appointment of the trustee cannot be 


gone into. 2 4 ; 
The interests of a trust are supreme and a Court 


must have regard to such interests in dealing with , 


the question whether the persons appointed as 
trustees are persons whocan be properly entrusted 
with the management of the institution. Therefore, 
where it is clearly proved that the interests of the 
trust have not been kept in viewand that the 
trustee's conduct has noj been such asto inspire 
confidence, a Court should direct removal- of the 
trustee. L Nur Hussatn Snan v. Hussain BIBI, 1L. O, 
213 œ ° e, 429 


Res judlĝata—Certification of satisfaction of decree, 
application for, by judgment-debtor * dismissed--— 
Application by decree-holder. See C. P. O., 1908, s. 
11, O. XXI, R. 2 . 198 


-~——— Plea not raised fn previous suit.” See O. P. C., 
1908, s. 11 A , 347 


e 
Subject-matter of suits, identity of, whether 
necessafy. See C.P.0.,1908,8.11 = ° 282, 


Subsequent suit—Trial by wrony «Court, 

effect of. 
An Assistant Collector of the Second Class is not 
competent to try a suit for ejectment. A finding in a 


suit for arrears of rent tried by an Assistant Collector `- 


of the” SecondgOlass cannot, thereforé, eperate as res 
judicata in a’ subsequent suit fer ejectment inasmuch. 
as the subsequent suit could not have been tried by 
the Cqprt which decided the previous, suit. A KUMARI 
v. ADIT Misir, L. R. 6 A. 198 Rev. - 379 : 


——_—— Suit against benamidar —- Beneficial owner, 
whether bound. See C. P. C., 1908, 3.11 220 


, whether bars suit to enforce award—Apelt- 


cation to file faward—Abatement, effect af. See « 


O. P. C., 1908, s.11, O. XXII, rr. 4,9. 68 


Restitution of conjugal rights, decree® for, effect 
of, See Cr, P. O., 1898, s. 488 g 


317 ” 


+ 


= 


i Vol. 89] 


1908, 8.141, 9. , R.9 360 
of suit: See C. P. C., 1908, ss. 141,151 350 





Review. See C. P. C., 1908, O, XXXVII, RR. Ae, 


Compromise decree—Fraud or undue in- 
fluence, unaccompanied by discovery of new matter, 
san a of, effect of. See O. P. C., 1908, O. ae 
R, 1. A ; 


m Decree fassed rightly, effect of. See C. P. 
O., 1908, s, 151 * f 946 


. =, whéther lies—Proceedings under s. 145, Or. 
- P.O. See- Or. P. O., 1898,8. 145 . ? 153 


Revision. See O. P. C:, 1908, s. 104 404 


Refusing to hear Counsel, whether good to 
interfere. ; 

The fact thé a Sessions Judge dismisses an 

- application for revision summarily without hearing 

Counsel is no ground for interfering with his order. 

O Suxupat LAL v. EMPEROR, 26 Or. L. J, 1452 972 





, whether, lies—Improper appreciation of evi- ` 


derce by Trial Court: 


- Where a revision petition fs based solely on the 
ground that the Trying Magistrate has not properly 
appreciated the evidence, it ought to be thrown out. 
The mere fact that the High Court sitting as a: Court 
of Appeal may come to a different conclusion on facts 


is no ground for entertaining such an application. N. 


DAMODAR v, JUSHARSINGH, 26 Cr. L, J. 1348 388 





, Whether to be dismissed. where appeal lies. 
See PROVINCIAL SMALL Cause Courts Acr, 1887, s. 25 
Sos. II, Arrt. 35 (7) 982 


Saranjam—Grant of roydleshare of revenue—Re- 
sumption, effect of --Crown, position of—-Saranjam- 
dar, rights of. Oy X e 

- When the Government resumba grant, which isa 

grant of the royal share of the revenue, the? do not 


acquire the minasi or the ogfupancy right which isa - 


heritable and transferable right in holdings of- which 
. the saranjasndar has become the khatedar during the 
continwance of the graft. e 


Per Shah, Ag. C, J—If the Crown claims to have 
, acquired agight to the lands of a saranjamdar on the 
ground that the holder died without leaving any heir, 
it must be alleged and proved. kas 
:* When the Government resume a grant of the royal 
share ofthe revenue, they: can resume what they 
granted, namely, the royal share of the revenue and 
nothing more. 
_ , Intheabsence of any evidence to prove that a grant 
is of the soil, the presumption is that the grant g of 
“the royal share*of the revenue. e 


„D the case of a grant of theroyal shareoftherevenue, 
—~n.to fhe grantee to make.the best use of the 
t-that is, to appropriate lands to his 

he vayment of the royal share of 


his 
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A saranjamdar, by availing himself of his powers of 
management as saranjamdar, cannot gain for himsélf 
and his heirs an advantage in derogation of *the * 
rights of Government and his successors to whom 
Government maysee fit to re-grant the saranjam. 

The power of resumption is not, therefore, confined 
to the right to take the royal share of the revenue, 
B SECRETARY or STATE FOR INDIA v. GIRJABAI SHIVDEO- 
rao, 26 Bom. L. R. 1173; (1925) A. I. R. (BJ) 197; 49 B. 
126 . ; ' 539 


Set-off, made as counter-claim— Limitation, expiry 
of, effect of. ; l ; 

A claim „fora set-off made -by a defendant? not by 
way of defence to the plaintiff's suit but as a counter- 
claim cannot be allowed, unless it was within time on 
the date on which it was made,as ifthe defendant 
had filed a suit in respect of the same on the date on 
which he made the counter-claim. N Bent v, BISAN 
Davar, (1925) A. I. R. (N.) 445 371 


Specific performance—Minor — Contract entered 
into by guardian, whether can be enforced, 


A guardian has no power to make a contract in the 
name of his ward so as to impose a personal liability 
upon the ward, ` 

& decree cannot be passed against a minor or hig 
estate on a contract entered into on his behalf by his 
guardian for his benefit. A Firm Swararn RAM-RAM 
Saran v. SETH Ram BALLABH, 23 A. L. J. 625; L. R. 6 A, 
465 Civ.; (1925) A. I R. (A) 595; 47 A. 784 27 


——_—— Vendor and purchaser—Sale-deed executed but 
lost or fraudulently suppressed by one party—Court, 
whether can order execution of fresh sale-deed, 


If in pursuance of a contract to sell a sale-deed is 
executed but before its ‘registration it is removed 
from “the, control of one of the parties to the trans- 
action by loss or fraudulent suppression on the part 
of the other party, on a suit for specific performance 
the Court can order the execution of a fresh deed of 
sale. L MOHAMMAD AKRAM v. MULA Sinon, 1 L. ae oH 


Specific Rellef Act (lof 1877), ss. 15, 27 (b)— 
Vendor and purchaser—Agreement by major to sell 
his own and minor nephews property—Agreement 

- with regard to minor's property void—Suitt for specific 
performanceby vendee—Decree yor major's share on 
payment of whole purchase-money —Purchaser in good 
faith without notice—Burden of proof, : 


. Where a major agrees to sell property belonging 
to himself and a minor, whose property he has no 
right to sell and consequently the agreemént with 
regard to whjch is void, the purchaser is entitled, if 


he offers in a suit for specific performance, to pay the e ` 


whole puréhage-money, tp a deeree directing the 
adult vendor to convey all his interest in the property. 


Where a vendee claims to have purchased immove- 
able property for value without*notice of a prévious 
contract by his vendor to sell tha property to another f 
morgan, the burden of proving that he had no notice* 

‘+94 lian pon him. . ' 
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———— $. 18—Transfer of Property Act (IV of 1882), 
s. 6—Expectancy, transfer of—Estate falling into 
possession—-Agreement, whether can be enforced. 

» The Transfer of Property Act is not in force in 
the*Punjab and, therefore, there is no Statute Law in 
the Punjab which forbids the transfer of expectancies. 

An agreement by a person totransfer property 
which he might obtain as an heir gives rise to a right 
which the Court will enforce when the inheritance 

falls into possession. L. PADMUN v, AcHHaR, 1 L. C. 286 


_792 


5. 27--Agreement of sale—Suit for specific 
performance — Decree — Intermediate conveyance, 
whether binding on vendege. , 
Where a suit for specific performance of a contract 


to sell immoveable property is decreed the title of the. 


decree-holder relates back to the date of the agree- 
ment, on which the suit is based, and the decree can- 
not be rendered nugatory by any intermediate con- 
veyance. 

A mortgage executed by a vendor after the date of 
the agreement to sell, the mortgagee taking with 
notice of the agreement, is not, therefore, binding on 
the vendee who subsequently obtains a decree for 
specific performance of the agreement. N DINA v. 
GuJABA 


14 
———— SS, 39, 42— Limitation Act (IX of 1968), 

Sch. I, Art. 91—Award-—Suit for declaration that 
award is void and should be set aside, nature of-— 
Limitation, commencement of- -Arbitration—Award 
set aside with regard to some parties, whether must 
be set aside with regard to all, 


A suit fora declaration that a reference to arbitra- 
tion and an award made therein are not binding upon 
the plaintiff and are void and should be set aside falls 
within the purview of s. 39 and not ofs.42 of the 
Specific Relief Act. Such a suit is governed by Art. 91 
of Sch. I to the Limitation Act and limitation for the 
suit begins to run from the date of the award and not 
from the date on which the Court refused to file it. 

Quere.—Whether according to Burmese Buddhist 
Law when an award is set aside so far as some of the 
parties to the reference are concerned, it must asa 
consequence be set aside in its entirety or whether it 
retains its binding character so far as the other parties 
to the reference are conéerned. P C Kirxwoop v. 
Maune Sin, (1925) A. I. R. (P. C.) 216; L. R. 6 A. (P. O) 
160 | 773 


s. 42 - Declaratory relief affecting pending 
suit in Revenue Court—Matter within exclusive juris- 
- diction of Revenue Court—Relief, grant of. 


Where a declaratory suitis brought “jin the Oivil 
Court, the object of which is to affect the decision of 
the Revenue Court in a pending suit within the 
exclusive jurisdiction of that Court, thé Civil Court 
should refuse the declaratory relief asked for on the 
ground that such relief, if granted,* would be 


nugatory, A FATER SINGA v. GOPAL NARAIN SINGH? L. 
AN A. 206 Rev.; (1925) A.I. R. (A) 637; 23 A. L. J. 
94 i £ e . 


+ 1013 


"5. 42 —Property in custody of Court—De- 
claration, suit for, whether maintainable. 
Where a certain property is in the custody 

Court which holds it not in its own ri 
. Tight of the rightful owner, a 
the owner of the propopissg 


INDIAN CASES. . 


{1925 ` 
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6. a 
suit for a declaration that he is the owner of tha pro- 
perty. O Harxrsuan Das v. SUNDRO BIBI 424 


s. 54—Injunction perpetual, when to be grant- 


ed—Discretion `of Court — Damages not adeghate 


relief—Easement of light and air, interference with 
—Relief. j 


In India the power ofthe Courts to grant a per- 
petual injunction is determined by s. 54 òf the Specific 
Relief Act, which provides that the Court may grant 
such an injunction when the defefidant- invades or 
threatens to invade the plaintiff's right, and where 
the invasion is such that pecuniary ‘compensation 
would not afford adequate-relief. The duty of a Court, 
therefore, under the Act is not to grant an injunction 
where damages afford adequate compensation. 

Where the Court finds that it would be oppressive to 
grant an injunction it should refuse to do so. In con- 
troversies of this kind there must be gonsideration for 
both sides. : 

In a suit for an injunction to restrain the defendant 
from so erecting a buildigg as to interfere with the 
plaimtifi's easements of light and air, the Court found 


- that if the defendant wag allowed to erect the building 
inthe manner proposed by him there would-be a~ 


diminution of light and air in some ofthe rooms of 
the plaintiff's building* which Mad hitherto received 
light and air from the side on’ which the defendant 
was about to erect his. building. It also found that 
the result of granting an injunction as prayed for by 
the plaintiff would be to prevent the’ defendant fron’ 
building at all on his land and to prevent the lessen- 
ing ofa great scarcity of accommodation which exist- 
ed in the town. On the other hand, the plaintiff 
could, by spending’ a small sum of money and carry- 
ing out certain minor structural alterations, put his 
house in as good a position or a better one than it was 
in before as regards air and light and would be in no 


worse position than al@owners of interior houses in ` 


that part of the town : 

Weld, that ordinagily an injunction should have 
issued in tife case restraining the defendant from 
building in such a mamper asto obstruct plaintiff's. 
light and air, but that ‘Mader the peculiar circum- 
stances of the case the plaintiff would be afforded ad; 
equate relief by being awarded damages en the basis 
of the amount by spemding which on the repairs of 
his house he could obtain are adequaté ampunt of 
light and airfor the rooms affected* by the building 
of the defendant from another direction. Manomap 
Auzam JSMAIL V. JAGANATH JAMNADAS, 3 R. 230; (1925) 
A.L R. (R)327 ` 800. 





~- S. 54—Injunction, when to be granted—Dam- 
age, imminent and substantial, proof of—Discretion ` 
of Court, principles governing, exercise of. 

Relief by way of injunction is granted on. the 
primiple quia timet, that is the Court assists the 
party who eks its aid because he fears some future 
probable injury to his rights or interests, and not 
becanso an injury has -already occurre 
reqWires any compensation or othe? 
factory proof that defendant thre 
of a wy icha ilahi 
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ofsthesGourt, “however, is not arbitrary, but sound i 


' and’reasonable, guided by judicial principles, and 


, -A. I. R. (Pat) 591 


capable of correction bya Court of Appeal. 

Where there is a discretion exerciseable, the 
Court is bound to look at all the circumstances of the 
case, including amongst other things the conduct of 
the persop who moves it. N NATHU v, Sneosa 636 
—— §.55. See NUANCE 929 


Stamp Act (Ii of 1899), Sch. |, Arts. 15, 40, 57. 
See O. P. G, 1908, O. XXXII, r. 6 (2) 289 


Stay of ciyil proceedings, delay in applying for, 
effect of. See ARBITRATION Act, 1899, ss. 4, 19 866 
—- — of criminal 


proceedings—High Court, 
inherent power of. - 


The inherent power of the High Court to stay crimi- l 


nal proceedings is very wide., A KANHAYA LAL v. 
BHAGWAN Das, L. R.6 A. 153 Or; 23 A. L. J. 956; 26 
Or. L. J. 1485 6 1053 


“Subrogatlon—Payment of mortgage money by stran- 


- gor, effect of. See TRANGFER ov Property Act, 


1882, s. 74 fic 
, right of, when arises. “ See MortTGAGES 822 
Succession— “| 5 . 
See Bupputst Law. hi 


See Custom 
See HINDU Law. 
See MUHAMMADAN Law. 


Succéssion Act (X of 1865), s. 46. See Arso 
w MAJORITY Act, 1875, ss. 2, 3 733 


Succession Certificate Act (VIlof 1889), S. 4, 
application of-——Joint decree-holders—Death of a 
decree-holder, assignee of. i 
Section 4 of the Succession Certificate Act has no 

application to a case where on the death of a 
decree-holder a person claims tg execute the decree, 
not as the heir of the decree-hdlder, but under an 
assignment or conveyance from him. Pat Nazirae. 
Hasan v. ABDUL WAHAB Kuan, (1923) Pat. #28; (1985) 

: e 811 

Summary trial—Short notegff gvidence—Magistrate 
duty of—Notes not kept on record—Conviction, whe- 
ther can be quashed. 

“ Wheres ina sunimarytrial, -the Magistrate makes 
short notes of the” evidence of the witnesses heard by 
him in the course of the trial, such notes form part of 
the record ardi the Magistrate is bound to keep them 
on the record and not destroy them. e 

Where such hotes have not been kept the conviction. 
is liable to b set aside. N Lar CHAND v. EMPEROR, 

25 Or. L. J l454 f 974 


Surety, liability of--Suit dismissed for default—Re- 
storation—Attachment before judgment. See O. B. 
O., 1903, s. 145 - 4 


Surrender of Holding to landlord, wheter alien- 
ation. See C. P. O., 1908, Son. III, R. 11 174 
a to some co-sharers, whether transfer, ~ Sge- 
O. P. Tenancy Act,1920, s. 89 * 
Tenant, whether a trespasser can be. ? 
A trespasser cannot by the mere act-of trespass: 
acquire for himself the status of the tenant whom he 
keeps @yt of possession even though the latter's failure. 


to gue hjm within two years may have entailed a loss. 
of his remedy. N., BANAU v. RANJITSINGH 752 


s 
Transfeg effect of—Superior pre-emptor —Trans- 
wetion, nature of, "See PRE-EMPTION SUIT 170 
: a g 


` GENERAL INDEX, a 


1149 ot, 


Transfer of case—Accused election agent of rival 
candidate of Magistrate. See Cr. P. O., 1898, s. on 





—_—— — Magistrate protracting proceedings: * 
See Or. P. O., 1898, s. 526 451 


Magistrate taking prominent part 
in Police investigation. See Cr. P. C., 1898, ss. 526, 
556 < 261. 








—_—— Magistrate subordinate to officer 
making complaint, whether case can be transferred, 
The ‘fact that the Magistrate trying a case is 

subordinate to the officer who has made the com- 

plaint is no ground for transferring the case from 





hisfile. N Wasupzo „v. Enpzror, 26 Cr. L. 1425; 
(1925) A. I. R. CN.) 438: : 897 
of decree—Certificate, non-receipt of -- 


Transfer to another Court. See C. P. C., 1908, s. 41 
99, 

————— of expectancies, whether valid in Punjab. 
See SPECIFIO RELIEF Act, 1877, s, 18 792 


———— of non-transferabie holding—Nazar or 
selami paid to landlord, whether rent or revenue and 
whether liable to assessment. See Income Tax Act, 
1922, ss. 2 (1) (a), 4 (8) (viii) 997 


of property—Application by widow stating 
that possession of estate be given to reversioners, 
effect of. : 

An application to the Revenue Authorities by a - 
widow stating that she consents to give possession of 
her estate to the reversioners of her husband because 
they are such reversioners, does not amount to a 
transfer of property, O KALKA SINGH v. JAGWANT Kun- 
WAR 722 


Transfer of PropertyAct (IV of 1882), ss. 2 (d), 
62--Lis pendens, doctrine of, applicability of— 
Mortgage suit—Preliminary decree—Sale in execution 
of money-decree—Sale in execution of mortgage- 
décree—Auction-purchasers, position of. 

The doctrine of lis pendens applies not only to 
private sales but also to auction-sales held in execution 
of decrees. : 

Therefore, where after the passing of a preliminary 
decree ina mortgage suit the mortgaged property is 
sold in execution of a money;decree passed against the 
mortgagor, and is purchased by a third party the sale 
in favour ofthe latter is inoperative and ineffectual 
as against the mortgagee, who himself purchases the 
property in execytion of his mortgage-decree at a sale 
subsequent to the one held in’ execution of the money- 
‘decree. O QuDRATULLAH Kuan v. GULGANDI, 12 O. L. J. 
346; 2 O. W. N. 493; (1925) A. I. R. (0.)*496 570 


S. 6*-Expectancy — Custom—Agreement by 
collateral not to contest gift by childless proprietor— 
Registration dct (XVI of 1908), s. 17 (1) (b). - 

An agreemgnt by a collateral not to contest a gift of 
ancestral property by a childless Syopgietor is neither 
a transfer of an expectancy nor an gssignmentet ex- 
tinguishment of any right, title or interest to or in 
immoveable property. Therefore,’ such an agreement 
is neither' illegal, under s. 6, Transfer of Property Act 
nor dogs it require registration under s. 17 (1) (b) of 
the Registration Act, L Hira SINGH vf ARJAN SINGH, 1 
L.C. 119 - i ; 212 


S. 6 (&)—Trånsfer of past profits of land, 
right to sue, trans Jen of > 
Where land is conveygd together with profits of any 
previous period, tho. transfer of profits is the transfer 


of a mere right to sue within s, 6 AC) of the Transfer of 
s 
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C SUuKHAMAYEB Biswas v., MONORANJAN 
827 


*——»—— S. 40— Lease containing covenant for pre- 
emption—Transferee taking with notice of covenant, 
whether bound. 


Property Act. 
CHADDEURY 


INDIAN CASES. < 


Where land is leased for building purposes and . 


the lease contains a covenant giving the lessor a 
right of pre-emption in case of a sale of the buildings 
erected on the land, the right of pre-emption can be 
enforced against a purchaser of the buildings, who 
taos with notice of the covenant contained in the 
ease. 
23 A. L. J. 885 444 
-——— S. 52. “See AGRA’ PRE-EMPTION Act, 1922, "8, 

19 š ,* 219 


S. 53—Sale— Registered conveyance — Con- 
sideration, passing of, absence of—Burden of proof. 
It is not necessary that a person claiming title under 

a duly registered deed of sale should prove as against 


A Jagamaya Dasi v. Tursa, L. R.6 At 521 Civ.;. 


[1925 
Transfer of Property Act—contd.. 


the provisions of s. 74 of the Transfer of Property,Act, 

C Gosinpa CHANDRA Basak v. Parsa Nata Nae Biswas, 

116 

S. 100— Agreement to hypothecate futyre 

crops—Charge—Transferee of crops without notice, 

whether bound—Notice, express, whether necessary. 

An agreement to hypothecate future crops when 

they come into existence is valid and as sooh asthe . 


- crops grow, the hypothecation becomes complete and 


a third party that the considerations stated in the deed _ 


did pass. 

_ Prima facie when the execution of a deed of con- 
veyance is proved further evidence is not required to 
show that the purchaser has taken the interest which 
the document purports to convey. It is not necessary 
for him to prove as against a third person that the 


_~--consideration passed, and proof that the considerati®n 


mentioned did not pass is of no avail toshow that 
the. interest which the instrument purported to con- 
. vey was not conveyed to the purchaser. Such proof 
is only important, when, taken with other circum- 
stances, it tends to show that the instrument was a 
mere sham and not intended to convey any interest to 
the ostensible purchaser at all. R Maune Din v. Ma 
Hnis Meg, (1925) A.I, R. (R.) 227; 3 R. 71 436 


———— S. 59—Evidence Act (I of 1872), s. 70—Mort- 
gage—Execution by purdahnashin lady behind pur- 
dah—Aitesiation by witnesses in absence of executant 
—Attestation, admissibility of—Admission of ese- 
cutant, effect of. 

A mortgage-deed was alleged to have been executed 
by a purdahnashin lady in the following manner. At 
the time of the execution of the deed she was behind 
the purdah and her son took the deed inside the 


e 


purdah and then came out ard told those outside that ` 


she had signed the deed. After this the witnesses, 
who had not seen the executant sign the deed, put 
their names on the deed as attesting witnesses. Ina 

-7 suit on the mortgage the executant admitted that she 
had signed the deed : 

Held, (1) that the deed had not been attested in 
accordance with the provisions of s. 59 of the Transfer 
of Property Act and was, therefore, invalid; : 

(2) that s. 70 of the Evidence Act did not operate to 
cure the defect. . 


® Section 70 of the Evidence Act applies onky to a- 


document duly attestêd? P C Hira Bistw RAM HARI 
LaL, 2 @ W. N. 641; 6 P.L, T. 575; 23 A. L.J. 815; 
5 (1925) A.t R. (P. 0) 203; 49 M. L.J. 240; 420. 
, 3:148; 27 Bom. L. R? 1144; 22 L. W. 373; 3 Pat. L. 

R. 296 (P. 0.) 659 


8. 74—Mortgage—Payment of mortgage-money 
by stranger, effect of-—Subrogation. 

A stranger paying offa mortgage-debt, even if not 
asked todo so by the mortgagor, is entitied to be 
subrogated to therights of the mortgagee to the 
extent of the payment made by him, notwithstanding 





> 
x 
. 


attaches to the crops and creates an equitable interest 
inthe mortgagee. Such a charge tan be enforced 
against all subsequent transferees with notice but is 
of no avail against a transferee without" notice, and 
inasmuch as cut crops cannot be easily identified and 
a person to whom they are transferred would not 
necessarily know that they are the very crops which 
had been previously mortgaged to any other pefson, 
proof of express notice would be necessary in order 
that the charge may be enforced againg; such a person. 
A Basu Ram v. Ram SARUP, L. R.6A.564 Civ. 410 


-——— s. 105—Apportionment of rent. 
Trgancy Act, 1885, s. 88 ° 21 


s. 106— Landlord and tenant—Notice to pay — 
enhanced rent or to vacate premises—Notice indalid 
or ejectment, whether vgli@ for enhancement. . . 
Plaintiff served a notice on the defendant, who was 

his tenant, that from a certain date he would be 
liable to pay rent at an enhanced rate and that if he 
was not willing to pay at that rate he should vacate 
the premises by a certain date. Defendant did not 
vacate the premises and plaintiff brought a suit 
against him for ejectment and for arrears of rent at 
the enhanced rate. It was found that the notice 
served on the defendant was nota valid notice to 
quit inasmuch as it did not expire with the last day 
of the month of the defendant's tenancy: 

Held, that although the notice was not a valid 
notice to quit, it was a valid notice for the purposes 
of.eghancement of rent and that the defendant was 
liableeto pay rent at the enhanced rate. O Basoo Lau 
v, MOHAMYAD ASKARI 578 


——- s. ioii Ngenani for * renewal.-—As- 
signment of lease—Assignee, whether can enforce 
covenant—Kenewal dependent, on observafice gf con~ 
ditions—Breach, confloned, effect of—Assignee of 
lessor's interest, whether bound by covenant. * ‘ 
Where a lease contains a condition that $enewal o 

the lease would be dependent upon the performance of 

certain covenants during the term of the lease, that 
condition is deemed to have been satisfied\if there iš 
no subsisting breach at the time renewal ise applied 





-for although there may have been breaches of cove- 


nants during the.term of the lease. 

A covenant for renewal ofa lease of land being a 
covegant running with the land, the assignee of the 
lessee is congpetent to enforce the covenant; and the 
covenant may be enforced against a transferee of the 
lessor'’s interest who takes with notice of the lease. N 
ONKARPRASAD v. Bapripas,8 N, L. J-81; (1925) A. L R. 
(N.) 281 273 


s; 130—Assignment of chose in action, what 
amounts tc—Indorsement on bill directing debtor to 
pay third person on behalf of creditor, effect of. ge ~ 
& sold certain goods to D through K. The bijlin , 

respect of the guods was indorsed by Ein favour of | 

Gin the following terms :—“Messrs Kxkindly remit 

to G who will collect on our behalf.” KH etbsequently 
® 


( 


See BENGAL < 


zy 
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became indreng ani the liquidator took out a sum- 
mor’ against G that the paYment in respect of the 
bill should be made to the liquidator and not to G. G. 
contended that the indorsement amounted to an as- 
-signment of the amount of the bill in his favour in 
payment of a debt which Ẹ owed to him. 


+, Held, that the indorsement did not amount to ‘an - 


assignment of the amount of the billin favour of G 
Within the meaning of s.130 of the Transfer of Pro- 
perty Act ard that-it was merely an order to pay and 
_that the liquidator was, therefore, entitled to the 
amount of the bill on behalf of Æ. © Kissen GOPAL 
Boares v, Bawin, 42 C. L. J. 43 i 735 


Trespass—Compensation, suit to recover—Building 
constructed on land—Relief—Duty of Court—Estop- 
pel, when arises—Hvidence Act (I of 1872), s. 115. 

N3 one can by merely trespassing upon the land of 
another and constructing costly buildings on it claim a 
right to retain yossession of the land or to compel the 
owner to receive compensation for the land. Unless 
it can be established that the defendant was making 
constructions under some hpna fide mistake of which 
the plaintiff was aware and in spite of this know%edge 

_ the plaintiff deliberately refrained from intervening 
and thereby led “the defendanteto believe that he was 
right in his estimation, there would be no estoppel. 

“A ZAHID ALI v. SuKHY Loni, B.R.6 A. 170 Rev. 509 


Trial by Jury—Omission of Magistrate to inform 
accused of-his rights under Ch. X XXIII of Or. P. C., 
effect of—Irregularity,- whether curable. See Or. 

aw P.O., 1898, s. 418 i 459 


=, de novo, whether necessary—Case forwarded 
to superior Magistrate, See Or. P. C., 1898, a 





~~, joint, legality of—Offences. of dacoity and 
receiving stolen property. See Or. P. C., 1898, ss. 
283, 239 . 449 
m, joint, whether legal—Person accused of re- 
ceiving property obtained by dacoity. See Cy P. 
C., 1898; s. 239 . . #155 
Trust— Alienation by trustef—Suib to reco*er pro- 
perty—Limitation, -com cement of. See LIMITA- 
TION Act, 1908, s. 10, Sou. I, ART. 144 483 


ma Person setting up new idol, on trust lands, 
whether traistee de gon tort. 

The mere fact {hat a person comes to land which 
originally émay have been trust property for an idol 
and places on that land a new namghur and sets up a 
new idol, doés not constitute him a trustee de 8on tort 
for the origfnal idol that was upon the land. C ANANTA 
Duw ADHIKAR Goswami v. JOYDEB Sarma, (1925) A.J. R. 
(0.) 1244 133. 

` - , public—Suit to recover possession by wor- 

shipper, whether maintainable. See C. P. C., 1908, 

8. 4 

———— Suit fo? removal of trustees and ®ppointment 
of new—Alienees from ‘trustees, whether can be im- 
pleaded. See O. P. O: 1908, s. 92 . 639 

—————-- deed, construction of—Donees not in efist- 
ence, effect of. See HINDU Law 934 


Trusts Act (Il of 1882), S. 84, See CONTRAOT AOT, 
1872, s. 65 : 684 





Trufstee, spit for removal of—Validity of his appoint- - 


“ me§t, whether can be gone into—Removal of trustee, 
when justih e. See RELIGIOUS ENDOWMENTS Act, 
1863,5. lte 429 

N e 
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Undue Influence, proof of—Mortgagd indebted to 
brother of mortgagee. 


The fact that a mortgagor was,at the time of 
executing the mortgage, indebted to the brother of the 


mortgagee does not prove that the mortgagee was in a ` 


position to dominate the will of the mortgagor. OeBisr 
BATUL v. Desr Prasan, 12 O. L. J. 379; (1925) A.L R. 
(0) 535 348 


U. P. Excise Act (IV of 1910), s. 60 (a)—Possession 
of excisable article—House occupied by several per- 
sons, effect of. À 
A quantity of bhang was found in an earthen pot in 

the house occupied bythe accused. Several adult 

persons liyed in the house along with the accused : 
Held, that the posséssion of the bhang could not 

under the circumstances,. be brought home to the 

accused and he, could not be convicted of an offence 

O Banappr 

Dose v. EMPEROR, 12 O.. L. J, 388; (1925) A. L R. (Ô. 

480; 26 Cr. L. J. 1281 a8 


U. P. Land Revenue Act (HI of 1901), s.111— 
Partition—Question of title—Reference to Civil 
* Court after framing of issues, legality of. 
When objections based ona plea of title are taken 


during the course of partition proceedings in the ` 
` Revenue Court, the Revenue Court must give the 
-~ matter some consideration in its own mind as to what 


are the questions it will have to decide, and it must 
ingvitably hear something ofthe matter before it 
comes toa decision as to whether it would enquire 
into the matter itself under sub-cl. (c) of s. 111 of the 
U. P. Land Revenue Act or whether it will refer it to 
the Civil Court under sub-cl. (b) of the section. There 
is nothing in the section to prevent the Court from 
referring the matter tothe Civil Court after it has 
gone to the length of framing issues. The issues are 
only aclear way of stating whatis the question in 
dispute for determination. If, therefore, after the 
Court has gone as far as -framing issues it becomes 
apparent to it that the question is of such complexity 
that it would not proceed to enquire into it itséif, it is 
only common sense that it should refer the matter to 
the Oivil Court and there is nothing in s. 111 opposed 
to this course. A Suacun Ousnp v, Asa Ram, L. R. 6 
A. 197 Rev; 23 A. L J. 858; (1925) A. I R. (A) 807 

i 97 


—-— 88.111, 233 (k)—Partition—Question of title 
raised but not decided,’ effect of—Jurisdiction of 
Civil Court. 

Section 233 (k) of the U. P. Land Revenue Act is 
not limited to cases in which a question of-proprie« 
tary right haf been determined under s. 111 of the 
Act. Where a question of proprietary right is des 
finitely raised by a party before the partition Court 


- but the relief asked for is not granted by that 


Court the relief must be deemed to have been res 
fused and the aggrieved party cannot subsequently res 
agitate the same matter in the Civil Court. 


A revenue partition operatés as a clearing up of ** 


disputed titles and a title declared at a partition 
may be safely relied on against all persons vas were 
parties to the partition proceedings. 
The final allotment of landeon a partition is con« 
clusive*even though the question of proprietary titls 
which it is subsequently sought to raise in a civil suit 
was not directly raised and decided in the partition, 
A ZORAWAR SINGH v. BHAGWAN SINGE, 23 A. L.J. 755: 
(1925) A, I. R. (A) 590 ` 42 


———— 86, 118, e239 (k)-—Partition proceedings 
pending in Revenue Court—Suit for partition of 


r 


4 


’ 
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residential house, whether maintainable—Jurisdic- 

tion of Civil and Revenue Courts. 

A Revenue Court has no jurisdiction to partition a 
residential house. It can partition the site occupied 
by a house along with other land in a village. If in 
making a partition it is necessary to include in the 
portion allotted to one co-sharer land occupied bya 
dwelling house or other building in possession of 
another co-sharer, the latter can, under s. 118 of the 

s Land Revenue Act, be allowed to retain the land with 
the building thereon òn condition of his paying a 
reasonable ground rent to the co-sharer in whose 
portion the building may be included. 

Asuit, ¢herefore, for the partitign of a residential’ 
house is cognizable by a Civil Court and is not 
barred by virtue of the fact that proceedings are 
pending in the Revenue Court for a perfect partition 
of the village in which the house is situated. A Krr- 
stu BIBI v, MUHAMMAD ISMAIL, 23 A. L. J. 585; L. R. 
6 A. 186 Rev.; (1925) A. I. R. (A.) 677. 186 


Upper Burma Land Revenue Regulation (Il! of 
1889), ss. 3, 23,24, 25—Village land, whether 
State land—Bobabaing land, whether can be owned 
in village —Collector, jurisdiction of, to decide dis- 
pute between rival claimants to State land—Hject- 
ment order—Possession, suit for, maintainability 

e 


of. 

There is no authority for the proposition that all 
village land is State land. 

There is no reason why persons shouldnot own 
bobabaing landin a village; and it is conceivable 
that bobabaing land might often exist in an area 
which was not originally appropriated to dwelling 
places but was subsequently so appropriated. 

The Upper Burma Land Revenue Regulation does 
not authorize a Revenue Officer to decide a dispute 
betweén rival claimants to State land except within 
one year ofa declaration that a land is State land. 
In the absence of proof that a land is State land a 
Collector's order deciding a dispute between rival 
claimants to it and ordering the ejectment of one of 
the parties from the land is ultra vires and the person 
gejected or his legal representative is entitled to 
maintain a suit to recover possession of the land on 
the basis of a title derived from long occupation. R 
Masse KYAUK Pu v. Maune Pus 3 R. 147; (1925) A. 1. R. 
(R.) 263 303 


Valuation—Pre-emption suit—Price entered in sale- 
deed impugned—Market value. e 
Where in a pre-emption suit the plaintiff alleges 
that the price entered in the sale-deed is not fixed iu 
good faith, the suit would be valued according to the 
market value of the property. O Raauusak, DAYAL v. 
Kannarva Bux, 120. L. J. 297; 20. W. N. 338; (1925) 
* A. LR. (O.) 493 : 443 
Vendor and purchaser—.Agreement by major to 
sell his own and miner’g property. See Spséiric RE- 
IEF Act, 1877, ss. 1p, 27 i 3 
mmm S¢le-deed executed but lost or fraudulently” 
suppressed by one party—Court, whether can order 
execution of fresh sale-deed, See Specific PERFORM- 
ANCE : 414 
--——---- Vendor having’ no title—Vendee not put in 
possegsion—Suit io recover consideration—Limit- 
ation. See LIMITATION Act, 1908, Scu. I, Art. 116 59 


ew, 


INDIAN CASES. 


[1925 


verification of plalnt, absence of, @ffect of—Suit 


instituted on behalf of,, major treated às minom— , 


Amendment after limitation, See Pracricy - 363- 
Wagering contract—-Agreement to pay differences, 


whether valid. See Conrracr Act, 1872,5,30 8857 


Walver. See Pre-emMprion 
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—, whether can confer jurisdiction. * mn 


No waiver or acquiescence ofa party can'sonfer | `` 


jurisdiction ona Court which the Legislature has- 
withheld and which it does not possess. S Horcuanp 
DTTAMCHAND v, TesuMAL MuULCHAND, (1989) A.D R. (S.Y 
324 353 


waljib-ul-arz, entry in, value of—Obvious mistake, 
correction by Court, whether valid. See oe 
2 aa Top 
Whipping Act (IV of 1909), s. 3 (d)—Penal Coge 
(Act XLV of 1860), ss. 854, 454—-House-breaking in 
order to outrage modesty of woman—\Whipping, sen- 
tence of, legality of. . a 
Section 3 (d) of the Whipping Act does not make 
every house-trespass or house-breaking punishable 
with whipping, but only when the commission of the 
offence is ‘in order to the committing of any offence 
punishable with whipping’ under that section, 
‘Uhe offence of outraging a woman's modesty under 
s. 354 of the Penal Code is not“ punjshable with whip- 
ping under s. 3 (d) of the Whipping Act and consequ- 
ently the offence of house-breaking in order to outrage 
the modesty of a woman is not so punishable. A Dar- 
BARI LAL v. EMPEROR, L. R. 6 A. 135 Cr; (1925) A. I. R. 
(A) 591; 23 A. L. J. 894; 26 Cr. L. J. 1282 146 
Will, execution of, by minor, whether valid—-iu- 
thority to adopt, validity of. See MAJORITY Act, 
1875, ss. 2, 3 733 
——, proof of—Letters of Administration, grant of. 
See PROBATE AND ADMINISTRATION Act, 1881, s. 5 
468 
—~, proof of--Witnesses, all, whether must be pro- 
duced. e 
It is not necessary, though it may be desirable, to 
produčæall the witnesses toa Will, especially where 
its genuineness is challenged. O KALKA SINGH v. JAG- 
WANT KUNWAR N -722 


Witness, credibility of—OPimion of lower Court, 

weight of—Duty of Appellate Court. é 

Where a Trial Court regords itse opinion, fromeob-, 
servation of witness in Court, as to the credibility or 
otherwise of the witness, the Appellate Couxt would 
attach great weight to such opinion, O Jar KI$HORE v. 
ALI Anuen Kuan, 12 O. L. J. 395; (1925) A. LR. (O.) 
487 b 10 

, recaicitrant--Litigant, 


allowance ‘to, whe- 
ther to be given. > 


ln India allowance must be made for the practical - 


difficulties felt by litigants when they are driven to 
choosey between dispensing with the evidence of an 
importènt witness and dragging him, into Court 
against his wif. These difficulties are likely to be 
accentuated if the recalcitrant witness happens to be a 
gentleman of position who would keenly resent the 
issue ofa warrant for his attendance. “A Misri v. RAJ- 
MaTI 849 


